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IMMOVABLE PROPERTY. 

- Stt Under property-immovable property. 

IMPARTIBLE ESTATE. 

— St/ Hindu Law-Impartible Estate. 

PRI80NMENT. 

- What time wilt It—Lou of fr/tdtm—Sufamey of 

—Actual dtUulioH an/ tompltn Ion of fruiom-Nttn- 
4ity. 

In (he leading cut of Bird v. /mi, Coleridge. J. laid : 
JSome confusion iceim to me to arise from confounding 
mprisonment of the body with mere las of freedom ; it is 
part of the definillot of freedom to be able to go whi- 
«o:ver one pleases; but imprisonment is something more 
the mere loss of this power; it includes the notion of 
eatraint within some limits defined by a will or power e» 
terior to our own." Williams, J. speaks of imprisonment a 
being " entire restraint." and Pattison, J. adds," imprison¬ 
ment is, as I apprehend, a total restraint of the liberty of 
the person for however short a time, and not a partial obs¬ 
truction of his will, whatever inconvenience it may bring on 
him (158). (Lord Matmgkttn.) SYED MAHAMAD YUSU- 
ud-din v. Secretary of State for India in Coun¬ 
cil. (1903) 30 L A. 154 3 

300.872(879)«*7C. W. N. 729= 

6 Bom.LB.490«= 8 8ar. 503. 

— —Bail—Person o*—If Hill under impnsirmrnt. 

The question is : Is a prisoner who has been released on 
bail under imprisonment still so long as he bouton bail? 

It was said that the imprisonment continued until the 
warrant to anest the appellant was ret aside. So long as 
| the restrain of bail lasted—and it may b; taken that it ha. 
ed until the warrant was set aride—the appellant, it was 


IMPRISONMENT—(C<w.V.) 

argued, was not a free man ; he was even liable to be actu¬ 
ally imprisoned through the action of his surety, or possibly 
by reason of the intervention of the Government. 

AD this may be very true. But no authority was cited in 
support of the contention. The whole weight of authority 
btbe other way. Nothing short of actual detention and 
complete Joss of freedom will support an action for false lm- 
prisonment (158). The appellant's imprisonment did not last 
one minute after he was liberated on bail. The very object 
of granting bail was to relieve him from imprisonment 
(158). (Lord AfantfUn.) SYED MAHAMAD YUSUF-UD- 
din t. Secretary of State for India in Council. 

f1903) SO I. A. 164- 
30 C. 872 (879)-7 C. W. N. 729- 
6Bom. L.R. 490-8 Bar. 503. 


—Contract by person under. 
PR ISON MINT. 


Stt CONTRACT-IM- 


-False Imprisonment. Stt UNDER FALSE IMPRI¬ 
SONMENT. 

IN AM 

AI.TUHGAH INAM. 

AS! A Ram GRANT. 

Desai—Inam Village of. 

Dharmadaya Inam. 

Grant in. 

Karnam Service inam. 

Kattubadi. 

Kinds of. 

Leaning of. 

Nature and Incidents of. 

Saranjam. 
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INAM-W, 

Sarax/am /nd-Mixu-Estate of. held on fo U . Grant to-/<w.) 


230 


tical nmt 
SPIRITUAL PRECEPT** 

TO. 


tor "v xnnt mi» “ kwc-Cpawk cc *d ro 


Kf I * PIION Of-V .TiKE OF—ACT OF STATE. 

,n ‘ u conveyed under—Evidence. 


AJtuicgafc Inam. 

•Str AITITGaH ISAM. 

Amaram grant. 

*“ I'SMI AMAF.IN GRANT. fj k v rU ' ! ‘ ~ t:,i trending 

Desal-Inam village ol tv. » . 

■Miner inaos ir-Kafim rr r . .• !** ,rMn ,ke Iwm register, the Rcgola 

'MV.LUGE M M voClv' StandingOrder* relating to Ina^and. 

UCE0 ':' ,, ^ I N ^ I '- K ^ ^«^PKC*din £ .if,ht, »tcod alorc :ni,hn,, 


'^A«-lNA y vmAGTor M ir,r ETi ^* *' r^ AWtod Sl ^ 0 '^ -elating to Inamsanc 
. 1928 » I A M-5JB.2E ’-"'Pd L.«ide™of»ta pBMd B-alle ‘ 

**■** X «i« ..*«« 

*** *££££* t,iuci i. r*-*«- 

'1928 561. A 14 - 53 B 222 


; Pfrvnal »m K o generallyor imins «■*.«<] , rh 

^ninillriiKn ..I £2£| 

ISAM \ |LI.AGE OF—SHET SANNADfS IN. 

1 1928/ 561. A. 41 - 53 B 222. 


f .iwm ii lonncoming (W 

• " lAW*t Jtnhnf.) SECRETARY OF STATE FC 
India in Council r. Srinivasa charmr. 


'J920; 481. A. 56*44 M. 421 '430) 
'1921; MW. N. 111-29 M L T. 181 
oe „ J 9 A L J 201=3 U. P. L. B. (P.C.)48 
25 C. W. N. 818=13 L. W. 592 - 33 C. L. J. 380 
CO I. C. 230 - 40 M. L. J. 26 


'.'snip—G uidance« ro- 

tNGUSH PULES At TO UU. PPOPEPTY NOT t. 


Dhannilaya Inin. 

Grtm t f, 

Tte grant «« aide l0 R * •• ban, DWaadara - 

tm i.I—„ ini „ rand * „ lc 

*=*«*=*■““ 

<1923. 601. A. 308 '322 I8B i jjv..,., 

''1923. 3,. w N. 631.26 Bob. L. b. 252- 
28 C. W. H. 90«. 771 C. ICO. 

A I E 1923 P C 19| 


'1920; 481 A. 56 = 44 M. 421 (42C 
'1921J 51 W.N. 1U-29ML.T. 18 
19 A L. J. 20U3U.P.L.B. fP.C.)4 
13 L W. £92 = 25 C. W. N. 81 
33 C. L. J. 380 =-601. C.23< 
40 M. L. J. 2 


Grant in. 

*»« 

USH PULES AS 10 nj p ,, J Ct * T,> -E«- 


Fsr./r*' C “* 0Dder Grant—Indian cra> 
Dtati passing under. 


Heirs in—Female hors if included. 


-- n t |K5 IF l.vri r,„ fl 

M ftf ED D TARV V,, UCE OFFKTE>-M,|v-Trv '~ C,CK,tt •"*' of emmumtj in * h ><h (< m , 
UMmVENUEONLY OR LAND ITSELF CONVEYED ^0 ; and in ^ 1^^^ 

s* — 


M *LE DESENOANTS 

M2»ap.l,o S lvopkud 1 vapa J1 al S ,c.»v e1 , d 

Minerals. 


"JSft- •* -«»» PPM .0, : 

^ Kk ,hc «' limited io direct 

lots, lemsle Leio «m «i *d i nhai , ^ ^ 
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INAM—(6Vw/</.) 

Grant in—(IVW) 

1IK1KS IN-FEMALE HEIRS IK INCLUDEI»—(ChW^.) 
heirs. (LordBnckmatter.) MlR SaRDAR AM r. MlkZA 

Maksuhali BEG. (1929) 31L W. 304 = 

1930 A. L. J . 68 = 34 C W N 208* 
A. I B 1930 P C 41=58 M L- J. 125 
Hereditary Village okhcer-m usten vnck 

OK—PROPERTY LIABLE FOR - GRANT BY GOYKRN 
MENT IN ISAM OF. 

- Effect on its hat,hty for matntenanet. 

The plaintiffs r«r>p«»o<lcnl> brought the suit oat of *hwh 
the appeal arose to move, from the appellant* the owners | 
of the village of D. the amount of the arrears of icnain 
hereditary rights of office. alleged to be due to the Pontiff* 
from theappdlanls. ... ..... .... 

The plaintiffs- suit was foumltd -* «he alkpMai 1 itat 
they were the hereditary Mujuomdar*. I arck. and Mf^aof 
a pergunna. and that the owner' of the village «»f D «■*» 
was situate within the pergunna were l»«nd l<> pa) the ( 
hereditary Mujoomd...' ami their oftcen the annua -urn 
of ks: 56; that the village of 1) had in the Jta.r 1*03 U<in I 
granted by the Governor in Coun.il to the father of the 
appcllants; and that neither the appellants father nor tfc- 
appellants who succeeded to the village a> h.s Seri' had pawl 
any part of the hereditary or customai) dues. 

The appellants pleaded in defence a claim 1 .4 redempt.u. 
from the payment of all customary due*. byvi.to.ofthe 
gnnt of the village by the Government to thru father ,n 

'""/hid that the grant of the village. ... «'«Jj '** 
Government, could not deprive the Mu^,mdars of ih,. 
hereditary rights (33). Oh. Brshno.) 

SHUNKKK I*. JAMAS Jkk SHAIt-R Jfe. 

(1837) 2 M 1 . A 23-5 W B PC. 121 • 18utb 8r 

Land itself granieu under—Extent «»f 
INTEREST PASSING IN CASE OF. 

_Ted. Stt INAM-GRANT IN-UND REVIHUl 

ONLY OR 421(429). 

11 • LAND REYENUE ONLY OR UNO ITSII.F CONVEYED 
UNDER. 

I - _ Grant of Und utdf-Wkal interct fiatut nnder- 

\ T The grant wasofa village in inam. ApJ 
; description may be no more than ar [**£*«*£ X 
and even where it b or includes a grant of ano «« 

; Interest in the land passed mud dependontlK 

the instrument and the circumstances of «h cv*. (* 

«•. Srinivasa Chariar. ( 1920 ) «i 5b ) 

44 M. 421 (429)-(1921) M W. N 
2JM.LT. 181 = 19 A. L. j. 201 - 25 C W N 818 
3 U. P. L B. (P C ) 43 13 L. W 692 
33 C. L- J 380 60I.C 230-40M L J.Stt- 


Male descendants. 

- Grant confin'd to-Ermnti '****Z^£t 

to,hart ingrant-Berar fnom ffnte.-Seofe nnd Eteet 

^The Bern Inam Rules lay down 
usually to accompany an inam. but 
prevent Government from altering 0 * mod dying j 
conditions in the case of any particular fined 

the Tight of inheritance U by the Inam cerufcate conn 
to a {articular class of descendants winch .n txcl^. 000 * 
all females from enjoyment is In ^ 

is no reason why the grant in these terms should not have 

»4S 


INAM—(tW</.) 

Grant in-(C'^.) 

Male descendants—( iVW). 
effd (501-2) (/W Wane,burgh.) SUHIlAN All 
Im vmi BiGlM. (1925-52 I A. 294 - 52 C. 971- 
23 A L J. 667 = 88 I.C. 347- (1925) M.W.N. 535 - 
21NLR. 117 30C.W.N. 122-= 
A IB 1925 P C. 184 = 50 M L J. 136(141). 

- Grant to a fi r ion and in—Sneeeni,n of each male 

defendant under—He grant by CeHrnmtut or eon/inn- 
a nee of old grant. 

Under an Inam g'anl by Government "to be continued 
rent-free in perpetuity to pern-nt holder and hl> male dev 
Cendant'.* 1 the MKce"ion of ea.h inale descendant of live 
grantee to the inam doe-' not involve a it grant hy Govern 
rnent. It b merely a continuance of the grant to thede> 
cewlaM in accordance with its originally rkcla.cd term- 
(300-1). (Lord Hlanetlairgk.) St BHAN Al l v. IMAMI 
feCt M 1925; 52 I A 294 52 C 971 

23 A L J. 667 - 881 C. 347 (1925) M W N. 635 
21 N LB 117-30 C W.N. 122 • 
A I R 1925 P C. 181 - 60 MX J. 136(142). 
MLLVARAM ONLY OR KUDIVARAM ALSO CONVEYED 
UNDER. 

_ Evidence -Oake? Inam register—Value of. 

The entry in Mr. 0..kc'*inam u-i*tcr afford' conclusive 
evidence that the grant of the agiaharam village In the 
Keddi King a grant not onl) of the revenue liut of the 
-I of the village (217). (Mr J*, Mgr.) SURWNiI. 
RAYAS \ J. PAIANNA. (1918) 461 A. 209 ■ 

41 M 1012(10201) - 29 C.L J. 153 - 
(1918) M W N 859 25 M LT 30 23 C.W N. 273 - 
9LW 126-21 Bom LB 547 48 I.C. 689 - 
36 M L J. 585. 

_ Endenee hi to-Cnmnlalin effect of to fit eontide- 

r.-d—l'ieeemeal consideration rmfrofer. 

The Didiwt Mundf held that an man. grant of an agia¬ 
haram wa' - grant of the melva.a... .mly. relying M 4 main 
P mt' The High Court rru»*cd him anil held that the 
document wa*iv|uall> cond'tent with a grant of l«Rh the 
varamv The karned Judge* did m.. dealing with each of 
the ixunt' idial upon by the Mumif 'eparately. and finding 
the pant' inconduMve a' to each of them. 

1 HAJ that the High Court*' mode of Dealing the evi- 
■Ltur wav fauhy. ina»mu<h it ignored the weight which 

... (ImIM in.) 

biwtvvir SUBRAMANYA SOMAYAJUI.U. 

453 29LW.B04v33C.W.N.878- 
0929- 52 M 4^ ^ ^ ^ MLJ 730(738)> 

K itdr.nram—Grant a ho of-Eudenee ,homing. 
Pi,,, one b» whkh the question was whether a grant 
under which thr fhWfl hekl the 'nit agraharam village 
| win! grant of it'WWnue only, or whether it w^a grant 
A h, oiievary right in the village, that i'. of the soil of 
. (hr original grant it-elf. whn h Wav of 1373 w*' 

^ fu.l-oming. But that grant had Inch wogmied aid 
fiT^dbvti Ikiti'h Government. Mr. Oakes mam 
reebtev^repaiccl in pursuance of S. 15 of Regulation 31 of 
rlS^Wdthat the whole of the suit agraharam village 
SWM.UM Veraa Kcvhli to iV, and 
Kail b^n tnjoyed b) hi' successor in title fo. 429 >wr>. 
It wlTnot peoved. nor was there any ev.de.we to 
that it the date of the grant there were any tenants m the 
village holding land' with any rights of occupancy bycus 

‘“KftSSthe courts below, that the grant unde. 
.KVK tii daintiB held «> not a grant of the revenne on y 
* b S Ze LTt i. was therefore not an Wj 

of S. 3. sub-S. 2 of the Estates Land Act. 
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INAM—(cW/J.J 
Grant in-(CV*«./ 

Mfcl.YAKAM ONIA «)K kUlHYAKAII 
UN'IiEK -JO'HtJ.) 

(Sir Mk FJgt.) SIX VAN «k WAN A |M| \\\ \ 

T ^1918; 451A 209-41 M 101200201) 
29 E.Vn, 1 ?. 3 (I918; M w 859 25 M L T 30 
23 C W N. 273-9 LW 126 *21 Bon LR 547 
48IC. 689 -36MLJ 585 

T7 l" * >uil {m •*»«"«* I>t bumdo ..fa 

villain re*.*.! .A pan tk.cf. i, appra'.,,, that, i„ | 7*1 

,7-rT ° f •' Kr "’' '* ,7 * ""' tt — *< » «i* 

«lcn e. (he v ,lla K c. together with -a„h,. k* .k,*. 

ami tank* r;* panted a , 4 , A thr 

zemindar in .vow of aif.-llam’. ame-t... |*, 
ami Cfljoywl lay the giantcc hcirtlilurily. 

‘ST* '* *»* =•«'« - 

ferml to as a lenient o( thr s. H l iilia« 

The cvidemi «hnwrd that tnwnor Ll l m )( ^, (noall , 
panted by the kmAu* rM nd ji uriaS 

2? *’ ll " "** **KJ M «£ ..wp.Ko.iiy ,j£5 
Sr^.S'II'T' , ? pr "' , ‘' i0n ** «•* 4-l lram 

.and no. Inm tkirto uj. > M ;t t.„»„ ( | |,. lh _ fM> 
tlut iii I'JW all the trout* ( LVLJLS 

to appellant and pal then. in hi* a* I tha ,h r 

property remainedvo.ant till pm; mkn lSp 
were adrnillcl <» •. , 

I.A.I no right of at upamyetMT* .« h a* «... giv™ t.. . 1 ™ 
byMiotcna.-Ki , hj , Ihr 4pptBj|llmi . 

I*}* 01 ■*« th^rw.1 7M 

Iciian. y without any rdim|qi«|.menl | n r |^ n , 

llvual*oMlntbeMNi«i k....HT.i.u.tni 

llial tin- nit la.!,I IK„ thr J5JI * . |Kr 

mam anjl tlut at the time of the Irttiri; i.. thr defendant, 
they had nou<ujxm.) right. 




HtU. that the iitaui -rant roirinl n.< ik l.n .1 
ft'.. inlcrr»t in 

jjj '•( WOB. that S |*9flf |K 

SHT.I il'kiu MSIHII I :. IHM v,i ih a nil HI 
( 1919,46 IA 123 ,3 M 166KMLT75 
10 1. W 613 23 C W N 129 MOW « 
21 Bom L R 925 17 A I, J. 725 51 IC 304 

37MLJ 42 

-—A village in the diMrkt of Tanw*. which h kI 
U» 1/23 l«„ gra,^ a Kay, of L^e ,oa t^nT 

EZSI? 1 **" h ,tK lhtn **« t -52 

HtM. on a lon'ttuition of the Satud of 1723 Jwl u j 
Ihc ilnur,*|aiKf' of the cavr. that the Kudivaram and Ll 

waram intriH in thelanih.dthe ,-nnp i K ‘ 

and that the U*S*SE'Z'XZ 
^atevv,thin the meaning „f ,h* Mail,a. Edate^lJ 
Ait. (.W /4« A/|v.) Nainapii.lu Mikkayak • 
Mmanatun CHMTIAK (1923)511A 83(96)’ 
47 M 337 A.IR 1924 PC 
22 ALJ. 130 = 19 LW 259 • 34 M L T in 

28 a c^N l N »?; 10O ^XR T 4W: 
M C.W N. 809 821C 226 46 M L J. 546 

- A’ldavmm-Cn,*/ m _ 

m -rout if m./i/jtin- »l—Ki-kl ^ ■ i " 

Where 

he fcudiwaian. to the grantee, the u>e of ,h e 2?!^ 

- no ! « ,ve •’'!>■ ’"'l^ion of the intention of the dJ^ 
vonvr)' it even if he had the right to l^tow i,^. 
donee. (Mr.AmirAti.) CHI|)t\||tDi ^ 

f.V eeramap.edhi. (1922)49Ia 2se(m^ 


, INAM -U V^., 

Grant 

l,S ’ "" 

: -»S£s*!. 

AIR 1922 P C 292-681 C 538- 
43 ML.J. 640. 

IV rtS**** 

,4 ‘ 'P' iv 

JhZfauTlS? "»l-khlW, 

ISpHS 

'sstUif.*—.taJ-THS 

I he giant in lav. w ,.f the nUi-iirr .ltd 

'Z fC Ml T'T"*—• "ZZl 

0 W ****it might Si„f,,. 

"J'o iupied hy tenant-. i ur £ ll 

the.^e ihc.^u,Ll au, r; ,R 

holtfinev • thil .hrv K. ! , ^ ln of tlicit 

,ESSl|fS: 

;^«s±i^&-»s 3 rcs 

VETKIV, Kt;.,., ' 7 ' ’ S '"I'“«AM, 

15 M 53616101| 

li mV? J ,M - 16 1-W. 102 

31 . M t L T ®**(1982) M. W N 749 

A I R 1922P C. 292,681.asas. 

; „ n ; n :""< 

■- l». pen,, <’"'>■ -Hying 

-"'JSanci?. lr , i r i 

ifisfeS^-.." M " 

,n, 

men, *hoH” ” ■/ ■«*«» iwfcr IV „,. 

(4) The Brahmin> rw>re> € , l ; f ,| i,.. 
learned Riahmins apparently not ? ,an,tt nerc 

^ed W r^TaC ,2 JS*" 

'Veto. 

//.//. rotoring the Mtn.ifs 


*a>. oo 
only. 
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INAM-(( 

Grant in -iCmtJ.) 

• MKLVAKAM ONLY OR KUDIVARAM ALSO COM EVil* 
UNDER— (OnfJ.) 

A ihiolriem *.>« (.»' ft.* 

W || a* the mdvaram. but the term sbrotnem m Jhe fcnal 

recital in 8 M, ‘l can only mean 
The word W » »w P»'«‘*-uUr .octet .loo not men 
merely a defined place. Vie* of 
58 M. 891 at 892 that the phi ax imiaato * TW 

in whkh there we«epea*an«pcopmjo.* 
i an ,k ..yen then” (at tlx time of the grant)apponed 

£-•> 

J 31 Boot LB 756=49CLJ-5j6- 

- Prmmpth*-0**t *> Pr»1. • « 

The cooit* beluw *t«l “l»* a 
law to the effect that in *ec».of an •»*» U 
be presumed. in tlx aUmc o( tlx ** 
he held, that the giant «» he rogd, J* 

^^* 2 S 3 fiSta 

29 C L. J-153 (1918) M W N 859- 
25 M. L T. 30-23 C. W N 273 - 9 L W 1« 

21 Bom 1-R 547-48L0.689-36 M L J 585 

_-There U no preemption o(la* that an-umg.ant 

ol , L t , ..fflUm.fc.oj B.ata* 

r££M^ 3 S 5 £.rr 

2 1B0»L.*.M»-«AUJ7SS.H1C.W- 

HtttSifHSrT; 

S£S|SS 

76. that there W* 4 the K*fi 
tarams, that the ^ %,heCert* Wo. 


INAM— 

Grant ia-tfVarS.) 

MKI.YMAM ONLY OK KUDIVARAM ALSO CONVEYED 
CNI4K— iCt*tJ.) 

A I B 1922 P C 292 681. C-538- 
43 M. L. J 640. 

.-In rt-.rd to the qmMMi whether -11 iiwm giant 

doo 01 doe' not .ompiix- both the Varam*. there i> no 
pioumption either nay. and e*h.a*cmu't l»e devilled 
onit'O.n .ir.um'Ui.e' (LrJ Atkin.) SEETHAYYA V. 

Si bk vvi tNYA SoMAY\|t Lf. (1929) 52 M. 453= 

561A 146-31 Bom LB 756 = 49 CL J 566 = 
(1929) M W N 553= 1171C 507 - 
29 L W. 804 33 C. W. N. 578 — 
A I R 1929 P.C. 115 56 M L J. 730(735). 

Miner \i>. 

— Grantee** light to. S .. UNDER MINI HALS. 
QI'ABMESIN ESI AU-GR.tNIEL’S Rliilll IN \NI> 

TO WORK. 


——(>«nl ,-f ?i>vt >•/— Sknhum mjm fnlNt. 

In a xit by a per>oo .laiming to be giantee under a 
'huuicni iium grant foi a declaration of hi* right to the 
r.« k* and hill* within (lie ullage granted, the burden i* w 
the plaintiff -I t'laNi'hing tlx grant, and it i> for him 10 
*ho« that it .onljiiKrl term* apt to \«'i in him ihequamt*. 
and the full light In Work them. (W). (Sir UuvtHtt 
1 /mtini.) SeTRLI \K\ Ol Si Alt COR INDIA IN ( OUNfll. 
r. Swat ISA CM IWAM (1820) 48 I A 56 

44 M 421 (428)-(1921 )M. W. N 111- 
29 M L T 181-19 A. L J. 201- 
3U P L B. (P.C.) 43 25 C. W N.818- 
13L W 592 33 C L J. 380 60 I C. 230 ■ 
40 M L. J. 262. 


j.t nc town- — . . 

« M. 5M Fall toch. 


kiM ni’iii»N «•»-Nut’KEor—An of si.tm 

_Wrongful *1 of inrli.klual - Te>l-IVi>h*a- 

ViUarc gianinl in mam by-krxmptwn of. by hi' ollhei. 
S.Y ACr <>l SI m-ACT AXIOUKlINCi TO AN. «»R NOT 
_\VkoM.HL.« I Of INIWVIIllAL . 

(1838) 2 M 1 A 37(60 1). 
Karnam service inaiu 

-Arc K VKNAN. 

Kattubadl 

-Srt I’NItUC KATIVIAIM. 

Kinds of. 

-Lnam grant* were of various <lt*<iiption>—an 
Altuir.gha Lnam. There ««c varioU' other pants, a* 
na»»' for Hick-' or .hailtableMOWi and abo two 
other dexnptkm* of grants callftl "Anutam.'* and "Kaltu- 
ba.lv" and Ihe latter grant* were grant* returnable 
(132 5) (Dr. UNIDE KAJAHA RAJK B»M- 

V . KX 1 ft Hah ADC K V. PEMMASAMV VlKRATADKV 
Naidoo. (1858)7*t LAJ28;4 W B.m- 

lSuth.300 1 Bar. 637. 

Meaning of. 

—The wool "Kittm" originally meant a grant gcnci- 
aDy. ProUiUy m pruee** of lime, when tlx wwd "Lnam" 
alone wa* u*ed. it meant a giant in perpetuity, not return¬ 
able 032 3). (Dr. L*tkiM[t<H.) UNIDE KAJAHA kAJE 
HoUUeRAlZE It.AHADCR PEMMASAMV VFN RATA DRY 

NAlDua (1858) 7 M I. A. 128 4 W.B.121 = 

1 Suth. 300- 1 Sar. 637. 

_.*• Inam " i* an Aral* word nxaning reward. 

(Mr. Amur Ah.) CHIDAMBARA SlVAPRAKASA r. VfE- 

ItOlA kLDDI. (1922) 49 I. A. 286 (298-9)- 

46 M 586 (602)= 27 C. W N. 245= 37 C. L. J.199- 
16 L W 102 = 31 M. L T. 54=(1922) M. W. N.749 = 
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INAM-T vfj.t 
Meaning of (c‘«/,/.) 

AIR 1922 PC 292 681. C 538 43 M L J WO 
Nature and incidents of. 

—Inant* are Government giant* -uby-t u, n&im" 
? , i»w m>t an. e* to Kiri Tky cm m 

in. land revenue ,1 the date of tlw pemunml 
[/yrj fjrter.) KaXDI KI RI H.M \s| k\,\ Rim r-. 
SKCRUAKVO! Si ATE .OR INDIA. 

(1917) HI A 166 i 185)—40M 886 - 
, r ‘ 9 *°“ L , B 751 2P « L W 260- 
.c 26 , C t L » J , 290 22 M L T 76 21 C W N 1089 
15 A. LJ. 697 f 1917) M. W N. 536 6 L W Rfl. 

411. C. 98 33 M L J 114 
Saranjam. 
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INAM COMMISSION—(CWV). 

<itedtotbe worship of Sira, of which iky were (he ad- 
main 1 manager* ; that the three pagoda.* had bten suppor- 
M <ot of the same fomK i that they, the Nagarattar*. had 
the arlmmstiatna of these fund*; that the worship and all 
the *m-Kes of the pagoda* were peiformed by servant* ap- 
P«ie- ly 1 hen ; and that on the night of 28-4-1871, the 
oe.mlant* forc'd open the door.* of the said Peripnayaki 
Amman * jug.ala*, an,; look poveviun of the >aid pagoda*. 
>1 of the ^red jewel. and rther pioperty. The cause of 
- ti-n wa* alleged lo be the forciUe <li*pov*eN*ion. No evi- 
Jn-rma*. however. addwed of the said forcible entry and 

The Nattar*. on the other hawl. a**erted that the pagoda* 

in qwctioa »heie whoty distinct from the pagoda of Siva. 

'Di liihli. H. Jn i‘ n 00 «jy connoted, by worship or otherwise, with it. 

Mikl. impnri.inic--.ind, In their La.Uhin*- the Inam Commission of 1863 hon- 

"»*h importamv-lu* Urn aiu<bnl in th. ^H„. l t* a< !**! lhr N>t M r * **"«' Hut the pagoda of 

the cm...* Id,,. - the d,*.,wt« Mwcen tit m nan . 1 St*?*? ^ '° ,ton ’ «*« hf **■ 

and Saranfmi. 11,- leanml Judge* t.-at .|, h.i . ,J *"***"* * ** * hc . LM « Xor ' ^ < h -< "* name* of 

S.iI.im refenrd to in ..*• iw.. of a, I Z 1 ' * r,e * M«*t«Mn the inam palla. 

.v..mr.t* **l „,,y Ih4| |hr lhe , njm C ^ mif>iwi 

a .. . 1 . .1 iL. .. .< .11 t 1 . . 


Kiranjam. *9 they apprehend. „l d^in. „„ 
Ik other land* whn h arc livaltd a* Inan. | n .hr,, 1 0 ,a 

I™- "* \'L m ' <a«lu*i»r in the 

*en*e indicated. The latter tnm. namely, inam. i* one of 
mere generi. *i 2 «.fi. an. e. appli.abfe to a Government 

.eti 2H> iUJ 

NAII1.ii V. I. IKNHMAN k VI 

a < il912) 391. A. 202-36 B 639(659)- 

• int/A 0 , W N 1058 L T 472 * 

■ J 1 ? 1 T w N 1140 14 Bom L B 1226 - 
< 17C L J. 17 161 C 239 23M L J 383 


Safanjant and-Mixed estate of. held on 
political tenure 


1 political tenure. 1 r .. L , ,w ,n ,n '' «mmi! 

J / , . 4 v LT • m '** a •ubjvi.nutia not aln 

>7 fr ***"*'*P»* "f-Goinnnxnf* p,m n ,4 «•*'(«,7). (Sir U^r f „. f JMm.) Sl( 

-IHukast.. Sc. SAMKjAth-pDUTICAl IKXl'tl ,u ' « Niuhor | M „ m , ril N(ll ; Sk|V V 

11892) 201A 50(68 9) 17 R m/iu> ‘h\rhr. flOfiOiitlA w.uu imm 


— r - — hiv niimiii vtnrinKNmi 

iwrwd the Male of the conning cvi.lmce in favour of the 
Natiar*. «.| that the Nagaratlar* had not made out their 
It^ht to dMurb the po**ev*ion uhkh exi*ted (222). ARU- 
Ml«;tV CHElTYr. PLRIVANNAN SlRWI. 

(1875) 3 Suth. 218 26 W R 81. 
——7itl< 4{<J at-FJ<d »f. 

Tlie title deed of the Inam Commivsionets cmifm no 
tMgkr title than wa* originally granted. 

Ikrc i* language in the Act of 1862 that might poshly 

I rH *\ U ,his •*''»> Act 

Mil of 18 W. aw | „ |x now .lear that though a larger inter- 

i -Hing .lone under the Inam CiHiimiv'ion 

“ '** w ,h " a Mibjtii-matut not already 

SlCKE* 
•ASA- 


• 17 B. 431 ( 456». (1920/ 48 I A.56-- 44 M. 421 (431) 

Spiritual Preceptor-Grant by Native ruler to (mi) M Wjf. m-»M.LT. 181 - 

*'**"*• 451A 1 41 M 296. INAM COMMISSIONER. C ^ ^ ” L J 

—- IjnMon of a* *gch-\VI»at amounl* to. Set KOMHA 

•'ns-TnLtsioRENi Free Esiaies AcroH 85 : 

(1927) 54 I A. 380(387)-61 B. 831 


INAM COMMISSION. 

- Obh' t <mJ u >ft ,<f. 

Otve. if not the principal, ob^ | ,4 ,h* |„. im 

ajipear* to hate Uvn to Anertain wh.it laml* had U-, r lint) 0 

,NAM peoc ®“«» 


. < - - r- .v uu »„. ^1 . ■ . 

laconic cither rent f,«. o» subjev, only to 4 *m. H and 
quit u-nt. The *<em* hlte C3!^ 

loin ly. under »l.e ..utho.ity ,.f the bum Commi*™ U 
the Deputy C olkctor* of the differed .fi.„i-1. 4nd (o ^ 
ken carr.nl .« fr-n, tillage t<. ti|^ \ k , v 
CIIB1TV I’ERRIVANN»N Serv », 1 VlMM 

(1875) 3 Suth 218(220)- 25 WB 81 

— -P/M.rJiny „/•_ E.tJtntu,, : jiu, ., 7 -* . 

‘x—Pmumfi, a /r J! 

roentof t *0 pagoda* detoted to (he *e.vice oftk l3 
Godded, whose pavtiruLar tiib- L- I 5, S1 

'“"«i •- m Ji 

^jarasKsSs 


r ., !“*' K'««-frtate conveyed under-Evidentiar; 
aiue a* | 0 _ T „ m , of g ranl known S<< INam-GraNI 
in—Estate convevei. under- Ea'idence—inax 
pkoceedincs. (1920)48IA.56(W>= 

44 M. 421(430) 

—Objnt awl Hope of-Gift made prior (0 suth pro 

l2i r ^ 1,Wn,n,w of - hm regSet 

rTin Vr, T ^Wi^hed—Conflict bet- 

ween—Ll!n , . Set HlM»t |.aW—R ri if.iAiic Kv.uut 

MENt-MlTT—DlDICAT .ON TO-PURmsv 0 , 

(1921)48 I A. 302 (326 7) * 44 M. 831 f 864). 

INAM BEGISTER 

lnim , P'^ingv-Purpose of 
ded waljon in c^e of-Entry m Inam register as to-Usage 

Sl^whkhXIii' bJ ' 

KSSUr rTffShf* HlNDU CAW— R EUGIOl’S 

1 «J 7 D , E i ,C /l n 0 N TO-PI'RPOSE of. 

(1921; 48 1 A. 302 (326 7 )=44 M. 831(854). 

—aww cl _ HlUcr1 oltrot(fly iH _ Evi 
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IN AM REGISTER—{£ '** 4 -) 

The making of the Inam Register ws no doub* for ik 
ultimate purpose of drterouning whether or not the Urn* 
were tax free. But the preparation of th*- Kegi'ter «a ** 
great act of State and il' oreparaimn amt contet. > were th.- 
subject of much consideration under elaborately detailed ir- 
ports and minutes. The Inam Coomwonet* 

Ueir officials made inquiry on the spot. 

examined documents ami with regardtoeachimS^ 

propeity the Government «* P«‘ •« 

Ihe conclusion coaie to Ml whether theland ^ t^ 
free, but of a «tt»—»«f tbt M W Md ^R***” 
property itself. //cW. wlnle mkH a ttpn.1 »"*!_«* ’ * 

place actual and authentic evuleme m individual *** . g. 

VF.NKATACHAMPATHI GllKl's»AMl.. VI. 

(1919)46 I A. m .ffifLs 

0.1 C w N 249 - 26 M I*T 479 10 L-W. W- 

(1919)M.W.N.860 17A.U 1097 -BI 

-(taker*' register—Ivwlciitury ' •** "*; f" '***“ 

Chant i*-Mei.yaram oni.v «>k R ‘ 

"5™ |,NI,EK - tV,l ‘oJw745 IA 2M f«7) 

OISTBR. 4l II. 1012 H 020 

INAM RULES OF BERAR 

_Snpc ami Effect of- V)v IMAM-4.MM 

MAIT. IllSCENnANTS-GKAKT* ONMMl* 1 
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INCOME TAX—(fe»'/4.) 

former accounts as good or doul tful but discovered as bad 
in the year under consideration. 

UHd that that contention could not l*e accepted (229). 

S. 10 provides, in the first pla e. that in making up the 
account then cannot he a deduction for "any debts." This 
can only mean that the trader is not at likrty to limit the 
"income* which he ictuins to the amount actually received. 
Ink iru*t cstin ale the value of the debts that have accrued 
due to him in tl«e years trading. Hut the provision that so 
excludes him provides al*o that there should be exempted 
from thi* exclusion bad debts piovnl to Ire such to the satis¬ 
faction of the Assessment Committee and doubtful debts 
to the extent to which tliey arc estimated !•> the Assessment 
t'ommitue to be bad.Their Lonbhip* think that this excep¬ 
tion muse apply to the general provision js to the debts, 
and that as Ihe debts which may ml I* deducted aie debt' 
that have accrued doe to to the taxpayer in live year’s 
• trading licit have not U«i received, >0 the exception is out 
of that amount, ami bad ami doubtful debts are. <■ 


con- 


11 JIlHWlll. AIWI IWI urn '•’Mioiiur vn I«r s vmu, wo 

sequentl). bad or doubtful debt' arising .art of tire year's 
trading ami ascertained ami determined to Ire bad 01 doubt¬ 
ful dating that ycai. The investigation by the Assessment 
Committee of the deists is an investigation year by year, ami 
uhrti OBCe they have Uen live subject ot investigation, 
•duration i» ini|w»*il>le. tx-ept under the provisions of the 
xctimt* . d.i 1 ; to affral and furthri fr w w w m t 01 the 
iiMiVctv .4 'onr* paid in . c ess (230). / j Hn.hm.iuto.) 
til I INK ft 1 . |,1H :. THE ASn»V*M>*1 COMMITTEE. 

(1922)31 M I<. T. 227 P C. 


Il tijfclit mdl U Out in ll* of V..buMnc*. 
i-UyC.t avUiajljicyitacd fumed ivo part of the income at 
y. S) ! all/flUntapr ’£ i> wcuhnuwn the annual piofits 01 gains of 
„ A /U ‘'-fa tiadet are not properly measured l»y considering only the 

of |a^W«fc»*» n....iotaken(2?f)- " ..' '.*" 

rutinn/TO (/WV/w ) i-TD. r-. Till AS® 


,S ' i — jt.lt 1 n.t #t*illyjtt.ixd il pit 1/ rt*$w.\ 

(1925)62 IA 294 (30121-62 C-971 

INAM ^ _ _ _ _ 

-. **£MteZ* (ZwA* kmZtr.) dUUK. 

“ I"*"” !nem ' tt^Jd/xnmtn.) I Lff> HU ASSOSMtKI « OtlMITTIK. 

hereditary and 

a™X£tii) «« 

Revenue Auth«-.«.c' in tngbnd un I he I ^ ^ ^ 

sanctioning the practice of jwrmiUing 
Ire deducted in the year the loo ^'Utnd (231)^ 

toW ^Si£t.217P.C. 

Committee. 

ir-^rrits 

the Asm* sment lhe in voun. which 

x'f **£5* mm MKh 

deli shall be deemed to be the value thereof. 

was that debts might be rled^ed in the y«r » ** h ^ 
were found to be bad fron. the «» ’ 

Ufa* * «! £ 

cuned, or in other words, that for the pu pwe* 

statute the actual calculation of the annual r rofil» «T 


imrren, or in «*..« - _ any the pr-: 

statute the actual calculatton of the a " nua 'J | 
particular year involved allowance for debts memoecu 


(1922) 31 M. L. T. 227 *• 0 

-- -Itiwt U 1 // +—Cn»i i,UHU,—/iuvmt—Tnti 

—/AWrurt/mr. 

liwunc tax ha* always Ixx-n regarded as the typical 
example of a direct tax. There are marked distinctions 
Ictwtm a tax on gross revenue and a tax on income, 
which f« taxation purposes means gains ami profits. There 
may k considerable gross revenues, but no income taxable 
k an income tax in tl.e accepted sense. (/.*>*./ WarriNgitu 

7/ Ch*/ ) KINC r. Cal.t OONIAN COLUEIllM. I.TI), 

(1926) 111 I C. 216 A. I. R 1928 P. C. 282. 

f -{*-!>!*rt Jtsipt/J It fr.dnit t<mitt in M!y cr 
fijitly tm ytan—KtdmUoN af—Aiuittfi right 

In every trade much of the expenditure, in each year— 
.neb as expenditure in the purchase of raw material, in the 
repair of plant Of the advertisement of goods for sale—is 
designed to produce result* wholly or partly in subsequent 
wars*, hut. nevettbde*. such expenditure is constantly 
allowed a* a deduction for the year in which it is incurred 
(M {Vtummt C«:v.) WARD & CO. n. THE COMMIS¬ 
SIONER of Taxes. (1922) 33 M. L. T. 226 P.C- 

_ EtftnJtturt tx/lumvly tmurnd in tit freduihon 

#/ ttutisUt ttucm, — Mianing—Vtduntnry fxfmtt in- 
turrtd f* fnrfsnt »t pointing txtintlion cf h,until— 
IMdnttun tf-Aunue’i right of. 

S. 86(1) of the I .and ami Income-tax Act of 1916 (New 
Zealand) provides -—In caloLling the asses able income 
dciirtri liy any pi**' I"™ *i»y *■« n0 deduction shall be 
made in respect of any of the following sums or matters 
(u) Expenditure or loss of any kind exclusively incurred in 
the production <f the assessable imorre derived from that 
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INCOME-TAX—<Oa/ ) 

H/U that 1 voluntary rxp.-n*« incurred with a view to 
indurating pul'Ik opinion again*' taking 1 *i-f whi- fc w«<wld 
have depiev iated ami partly «le*ti<>v«l ihr pr-fii .rir»- 
thing wa* not. niihin the live meaning .4 S. .Vi(|) the 
A'l of 1916, rxdusivrly incurred in it*- ptolattim of 
asscalik- income (22l>). 

The expen liture in questi** wa. not nece-ary foe the 
production of profit tv* wa» it in fact iiuuirrd for that 
puioo-e. The expense may have been wi*dy undertake*, 
and nuy properly find a place, cither in the Ualam e *heet 
or in the piofit ami !•" account of the a.-*.-**.; but thi* 
is not enough to take it out of the prohiNtioo in S. $6 (I) 
(.t) of the Act. For that purp-.se it mnM haw bran 
iiKurred foi the diiect purpose of prclu in-profile f’27). 
{V mount Ca ;v.) W ami a. ('o.. The Commissrinfii OF 
Taxes. (1922) 33 M L T 225 PC 

-Profit - Evidence of-book keeping entry p>r v 

if roncluHW. The Cio«n i* Ml entitled to take a mere 
book keeping entry acnnrhHve««irir»r of the ni>to* r 

of a profit, {/.orJ Phi/f in, •>,•.) \V||J.|vU kH'I.VlW 

Ihn.’CHIV Commissioner n» T.VXLS. 

1 1927) A I R 1927 P C 76 '80 102 I C 17 (21. 

- SjI, ,<f wMt at a pi.kl—hakhlt *i 

profit /, i ter. 

Income tax Wag a l-.x Wftm !*■■!. it i» ^Wished 
that the «alc of a whole cum cm whili un U *h«wn t.. he 
a vile at a profit a* Compared with the price gi.cn for the 

business, or at nhich it Mancf. in the look.. ,!«. give 
r '** ,0 J P !0 *< to ‘ivome tax. It i. fJ .y ewoweh to 
follow nut Ihb tic*trine «l;eic the fcWtU i* .«* whoRy c* 
largely of production. M*h a. a dairy farming bu-ire** a 
Ibeep rearing budittv*. orevra a manufacturing brine**. 

«■ “«hoe 

were added to the srle of the pice *** in 4« k. and even 
il those piece goal* formed a ven .ulwantial p.rt of the 
aggregate sold. Where. hown,r. a Imim* co«*» 
ent.tcly m buying and ft** it i. mm .lidkuit to dM» 
guish between an ordinary and a trail,«ion -ale. the object 
in either cae bang to di.p,^ 0 f pe* a. a higher price 
than that g.u-r fo, them, ami thu. ,o make a pm* oot of 
the Mw. The fact that large Wake of Mock art sold 
dm* m4 render the profit okaiml .mvthin- differ*.! 
kind fiom the profit ulwaineil l>j a ^ ,57j 
snutler sales 11... might even Ire the cm if the whole 
•strek was *od out m one sale. Even in the case of a 
iraluatnm *a|e.ifthe,, we.e an item whi,h .ould he traced 
the profit obtain! b, that 

Stk-.lhough made in conjumtinn with a .ale »f the whole 

• tnM' (man. 
If a IwMnccs lie m« of purely living and *K. Df0 *. 
nude by the .ak of ,he l hj of k. hKX$ 

It;elf, might well be alcalde to imwneUx. Threat i. 
.hfterent where the ...k wa. a dump transact ion. (/, r / 

rhti, William Richard Doughty .- cou. 

MWKWRR OF Taxes (1927)A.IB.(1927)P C 76 

INCOME-TAX ACTS. ^ 

Excess Profits Duty Act X of 1919 

** 6—C'j/,/.,/ wui,n~/„t. r,rf^ w „ r hub . 

In arriving at a conduMon.!, ,o what ars the intereM- 
bearing seeuntie. which form pan 0 f the asreMof a^S- 
---'b^cfoie to hr treated a. par! of the capital 
within the meaning of S. 6 of the Indian Ev e*. Pr^i 
A " X ,°> «* Pti.lt nuy web"; 

l rU? *T ^ la,CT ,rK,Lln 30,1 English 

Z , I ' V rU V ha ! ,he * a,e no ' A<ts Of the same iJda 
lure, and that the Indian I^ture ami the dnft 


INCOME TAX ACTS—(Cm//.) 

Excess Profits Duty Act X of 1919-(Cm//.; 
when i: employed may have thought it unnecessary to in¬ 
to. »e pio\id«ms like thoM- contaimtl in paras. 8 and 12 of 
Pari I of the Fourth Schedule rf the English Act. and may 
have meant no variation from the scheme of the English 
Act whew it and he introduced the words ‘•securities" and 
.poke of interest on certain .ecuritie. as being profits from 
the bw.ii*.*. T«o much Mre... therefore, should not be 
laid on then? difference.. At the ^ime time, it is noteworthy 
that »he Indian Act take, notice of the English Act in 
Sch. I. para f; ami the I’mitt may come to the conclusion 
that the teasel for the differences between the two Acts is 
not a men- diffrtto-enf drafting, but a delilrerate variation 
dae to the different .ondition* under which business is 
caitied c« in India ami in England. {forJ Phillimm.) 
Aimcx AsHtxm s k CO.:. CHIEF REVF.STE At TIIO 

mv. IHHIAV. (1923)501. A. 227(238)= 

47 B 742 (7515) 25 Bom L R 920 - 21 A L.J. 689 - 
A I R 1923 P C. 138 -33M. L.T.267" 
18 L W 918 (1923) M W. N. 557-39 C. L. J. 302- 
28 C W N 762 = 761. C. 392 » 45 M. L J. 592. 

-S 6 —Capital +vtkiu~/itt(rttt kanN* manti/t 

/ • A- Iwfttti 41 part af—Qtutim a, t*~Fa<t ar Am— 

KtUnurt te Hi(k Cturf nuJ.i S. 5l of Imtme Tax 

At *f m*-x««ut r . 

The questicm what arc the interot lH-aring «ccurities 
which form part of the av^t.of the business and are there 
b« to I* treated a» part of the capital within the mean 
ing of S. 6 of the Excess Profits Duty Act. I9|9. is not a 
pure qoe*iimi of fact upon which the decision of the Chief 
Kennue Authority would be ronclusiv*. It is an important 
question of law arising upon the con.tiu.tion of theftelUtt. 
and it ought to be teferred In the Chief Revenue Authority 
to the High Court under S. 51 of the Income tax Art of 
|9|8. (W«i//ie«.) Al COCK. ASHDOWN A CO. 
r. chief Rfvfnue-Authority, bonray. 

(1923; 501 A. 227 (237 8)- 47 B. 742 (753-6)- 
25 Bom L R 920 21 A. L.J. 689- 
A I R 1923 P. C. 138»'33M L.T.267- 
18 L W 918-(1923) M W. N 557 39 C. L.J. 302- 
28 C. W. N. 762 = 751. C. 392 - 45 M. L. J 592. 
Income Tax Act VII of 1918. 

8 . 51-C.rv titld H*Jtr—Dtiiuo* of //iff, Court 
x—A'aturs e/—Pri:y Comal afp.-al 4fainU—Right of. 

An appeal doe. ixd lie to Hi. Majesty in Council from 
the decision of rhe High Cwiit (of Bombay) on a teferenct 
Jj** 'I of the Indian Inc..me tax Act of 

It i. a.lmitted that no statute. Impeiial or Indian, is to be 
fc-ind giving, exprevly. or by impKcation. a right of appeal, 
either with or without the leave of the High Couit of 
Bombay, to Hi. Majesty in Council from a decision or order 
made, or judgment given, by the High Couit. under the pro- 
visceis of S. 5l of the Indian Income-tax Act. 1918, nei- 
the. can any such statute be found giving a general right of 
appeal to His Majesty in Ccmncil from the orders or judg- 
, “? V * S * 3 of ,he Ep Sl'^ Appel- 

Ute JunsdKHon Act. 18,6. give* a general right of appeal 

to the House of Loids from the judgments or orders of the 
Court* therein mentioned. Clause 39 of the Letters Patent 
of the High Court of Bombay cannot be relied upon as 
mg a right of appeal f,om the decision and order of the 
High Court under S. 5l of the Income-tax Act because the 
decn.K« .* not either a final judgment o, a final decree or a 
final onto »,thm the meaning of that danse. The decision, 
judgment or onler nude by the Court under S. 5l of the 
Income Tax Act i* merely advisory, made by the Court in 
exeverse of .t*comulutive jurisdicTion. and not in the proper 
legal senv of the term final. (AW Atkin,ou.) TaTA 
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INCOME TAX ACTS—(CW</.) 

Income Tax Act VII of 1918—(CW4.) 

IRON ANI> Steel Co. Chief Revenue Aiihoruv. 
KOMB\V 

(1923) 50 I. A. 212-47 B. 724 ^25 Bom L R 908 = 

A I R. (1923) P C 148-21 A. L-J. 675 = 

18 L. W. 372 -(1923) M W. N. 603 = 

33 M. L. T. 301 -9 0. & A L R. 783^ 28 CJYU 307 - 
39 C. L. J. 16=74 I C. 469 = 45 M L- J 295. 

-S. 51 -Arm.* of High Court unJtr-Prhj Oum 

(il iipfijl from—Rtght of. . . 

No express providon for appeals lo Hi' Majc-t> ra » «« 
cil from order.' of a High Court in Mb up™ 
m unde S.5I bio be *~****?r-m 
the of I.. R. 501.A. >12 «• iM ooaL 1 
was apparently generally >upp.^l M «' . 

from such nrde ,l m .^Uted 

C. P. C. of 1908. The effect of the figment in tl* 
cited Wi*. however, definitely to U>* " donh Hut from thM 
order* the.e was in fact no statutory right of appeal - m 
(423-4). (MN***"g*.) Delhi < i*n h ani. C.lm 

RAL MIMAc<). r<. INCOME Tax V'VTpTt t ^ 
(1927)541 A. 421 

25 A. L J 964 4 O W N 1053 ^ 

A. I.B 1927 P C. 242 53 M L J 819 

_S. 51 -Ariffe* of High Court uudtr-.\almr, of - 

Rtvtuut authority if hum/1* «J »P **■ 

The decision of the High Lon.lo.de.b'1 »•■*-* 
executive document dimtU* -mHhbt bhjggBg 
be done. but i' me.ely the ^ *** * £ 
judge* who heard theca*. together with a 
grounds upon Whkh tho* opinion' are 1 h*«l. J 
only to a ruling that a certain deduction vU-«d 
payer to be allowed from then.® for «*h 
already x^d to income tax » not I 
the tax payer be sued for the income tax he h- 

|,.. n proof of the IMMMCt would I c tit 

Lt Mep in the Idigation. not the final oj.e Ttoe»««» 
stances Lid go io show that 

Tata Ikon ani» Steel to. r. chief 

AUTHORITY. MDMBAV. $)b 

21 A. L. J. 676 18 L W. SW-IJWI M_W N 603 

33 M L !,S 0 ,,*S 

- jszxsssl j.. 

he con-idere«l, there doe* lie a duty u P ,n _ j jq,* 
Authority, under S. 51 of the hrban Il|M»r1- * '^ 
to state a case lor the opinion of 

exeidse of "original J.rbdktkm in any matter '~™r* 
,he revenue " within the meaning ciibt arinpH oh that 
dame, nor has the prodding anythmg to do wit. he - 
lection of tlie revenue within the meaning of the latin part 
ofttecUuse. (MMI/imor,.) AIXOCK. ASHDOWN 
AND CO. r. CHIEF REYKNUr AfTHOFtm.^MRAV. 

(1923) 601. A. 227 (2» 106)= . 
47 B. 742(762 3.749 50) 25 Bom L R 920® 
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INCOME TAX ACTS-(C*rtf.) 

Income Tax Act VII of 1918 —(C(«/j.) 

21 A. L. J. 669 = A I. R 1923 P. C. 138 « 
33 M. L. T. 267 -18 L. W. 918 = 
(1923) M W. N. 557 = 39 C. L J. 302 
28 C. W. N 762 - 75 I. C. 392-45 M. L J 692. 

-S 51—Word'—Maj—Shall be law ful—Meaning of 

—Duty if involved in Sff S 1 a 1 1 IE—iKTERHtl-.TAlION 
—Words—May-Sham. be i.wvi n_ 

(1923)501- A 227 (236)-47 B. 742(751 2). 

-S 51 (3) -Judgment—Mum*; of. 

The wed ” judgment ” in S. 5l. *uh S. 3 of the Iiv nmc- 
tax Ad ««f 1918 i' not c*d in it' Mrii I legal and proper 
*en*t. (/W ittHuiou.) T.VTA IRON AND S t F.F.I.CO. 
Chief kevfnue-Authoriev. Bombay. 

(1923) 501. A 212(223 4)- 47 B 724 ( 737 8) = 
25 Bom. L. R 908 A I B 1923 P C. 148 = 
21 A L J 675-18 L. W. 372-(1923) M W.N.603- 
33 M. L T 301 90 A A.LR 783 28 C W N. 307- 
39 C. L J 16 74 I C. 469 46 M L J 295. 

Income Tax Act XI of 1922. 

—S l 3 -fW.-.aW»- " of rfruiugaai thutig sloth 
.•/tuuu.u—Maitoinm/ul , f r.af frofttt in .w of—Molt 
, 1 —A-jiiim; rJujli.u of H.uug if .si without tonudenn( 
.imtlor uuln t*ht4um of of.mug iro.i-l'trmiiiihiltty. 

When tlie opting ami *lodiii:'l«l' ..f a Ini'inc*' are 
|,4li uadd valu'd, the real pfofit' ot the company of .1 paiti 
culai year canmR be awertained by mciely tai'ing the valu 
a:M» «t the »lo*ing 't.»k. witliout taking into «on>ideration 
I hr Mnulai umki' alualion of the opening dixk. 

The metbd «f inlrwlihing Muk into each 'ide of a profit 
and jecount for the porpi^e of iMem.ining the annual 
pi,.,V.' i' a method well —th n tood in comfskIbI circles 
and ik*> not nec."aril) dtpeml up<-i exact trade valuations 
Uin- given •" e*h article of xtock that b *n introduced. 
The r«* tlung that i» C'HntuI i' tlat then: should lie a 
ikfinite metDat of valuation adopted which shouhl lie car- 
,k.l through tlw« fro* J«i to year. «. that in .a* of any 
,I,a iatkm liom -liict maihel value- in the tnliy of the >t«xk 
at the du-e of one year, it will I* rectified by the account' 
in the next year. It may. of coui'e. I* that in so adjusting 
the figure' <4 s«o.k there may be special case' in which the 
vjiath* is *0 Heated a' jo-tl) lo cause* il to Ik- open to 
.li imte. If the medial of altcfiitg both valuation' is not 
adopted, it i' peifc- lly plain lliat llw pr-4»t »hi. h i' brought 
(orwaid h not the ual <me. It may Ik- more or il may Ik 
kxv. I lit it has no relation to the true profit if the -t«k is 
t*«d ... one La'is when it got- out witlaml 1 undeleting the 
V-hie of the 'lock when it vume* in. 

Fu.lhef. S. 13 of the Act -aj>: “ Income, profit' and 
K a»' -hall l*<o»putid foj iIk- purpos'd S'. |0. II ami 
12 in *coed.*m«- with the melbul of auounting regularly 
emplojetl by the a'-e'««e*’; u.. the method regularly and 

properly employed l.y the a"t"<e. (/.-=</ Rutimtuttr.) 

ODJMl'MONF k Ol INCOME TAX. MOMMY PRESIDENCY 
- AMMEDABAD NEW CTiriOK Mll.lSCO.. IlD. 

(132)) 31 L W 297 1930 A.L J 76=61 C L.J. 128- 
34 C W N 262 AIR 1920 P C 56 = 68 M L J. 204. 

_ 8s 26.55. 68- Sufir-Tax-Rott of-l'urtgiil/rtJ 

Amtulio* (rmxrltJ iuIou /i-ri/nf urpouy—ProMi mad. 
fntr t* (trcttuou—RoU ttfUMfn-Indian Firvurt 
Ait XI// tf 1975 S. 7 . 

Where an unregi-tereu Association is convened into a 
limited company, the rate of supertax applicable to it. in 
n-pevt .4 the profit'of lire Aviation for the year pievi- 
ou- to that of the conversion, is lire flat rate of or.e anna 
in 1 he rupee appropriate to a company, (/.i rJ Chant,llor.) 
COMMISWNER OF INCOME:TaX. BOMBAY WESTERN 
INDIA TURF CLIP. I.TU. 
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INCOME TAX ACTS—V. ntJ.) 

Income Tax Act XI of 1NMM 
(1927)551 A H 52 B 123 30 Bom L B 105 
47 C L. J 96 5 0. W. N 3* 106 I C 612 
A I R 1928 P C I 32C.W.N 457 
27 L W.404-26A.L J 474 I L T JOB. 38 

51 M L J 1. 

- - Ss 40.42 43—C, mf /mJu 

—bin <«r Jefoiit hy. to t,-mpiay J in .Hi. /nJu 

—I"Una fniJ h I’ 11 " •* — AfVHM.m/ /.• 

in,.me lor of—hMity ./A trou-tm; tomfrny m fir. 
fit/10 for— Ag.nl in S . 42 W4 of. 

The ic'jMtdent' «««• 1 company having their i>fi» r in 
Bombay. A cum) any called ibe Hongkong Tnr*l Corpora- 
linn, imoijniiaicil in Hongkong (hereinafter called the 
Hongkong Company). lent money. from time lo time. •« 
deport lo lhe respondents. ami Ihe respondeat* duty paid 
intend al ihe rate stipulated for«i the mom-y deputed 
The IncomeTax Officer <lul> Hived a note r on ihe re-p'n 
deni' in lMm« of S. 43 <4 the Indian Imomr tav Ail. 1*422. 
lli.il h«* internal in I real lima as agent* tlx- Hoogkoo- 
Company, ami after hearing lie lopnmhnN a» to liaUlity. 
he av*»<d them to income lax a* agent' of (Ik- Hongkong 
fompany in respect of Ihe annual of inieioi in ihe year of 
dmiK-e. 

IMA. affirming the High ('•■nl. Il 1 . 1 t the intrirH in quo 
linn «.i* .1 profit or gain j «mini; <>• aii-inj; lo a red 
ding out «il Brili-h India—to nit the- Hottgl<«ig t'.anpany - 
fiom a lnMne" connection in ItiiiMi Imlii, an-l therefore 
hilling umk-i llie north of S. 42 of llic Act. 

II,U Inrti.i. irw'ing ihe High Cowl, that tlx- ioj»« 
liens could lie Heated 4 . ihe " agent " of ihe llcngk.irg 
Company for the purpu* «*f S. 42 of ihe A* 1 in roped ««f 
Ihe inlnc'l hi paid liy Ihem lolhe Hongkong Company and 
could lie deemed to I* ®»e"«e under S. 42 in respect of 
any income lax winch might be levied m *mh inlet't and 
lo k ihe *ag.nl’ of Hie Hongkong Company under S'. 42 & 
43 of Ihe Act. in rtsped of interest |oyalk- on s*h loan 
and in respect of any irv •>m« lax that might lie chargeable 
mi Mich inleie'l. 

If S. 42 Mood alone ** agent “ in lhal sctliun world mean 
an agent in actual receipt of lie profit' or gain* which «ere 
lo Ik a«e«cd. but S. 43 pil' llie prtHui whoecjnc' within 
itx tent, artificially into Ihe p»iti>mnf iheagenl and of 
a'sf'H-e undei S. 42. (I’lUmat On*, Jin.) COMMISSIONER 
of Income-tax. Bombay presidency r. b»mk\y 
Trust Corporation, ltd. (1929) 34 C W N 230 = 
1930 ALJ.73 - 32 Boo LR 361 1211C. 532 » 
AIR 1930PC 5J-58MLJ. 197 
S. 66 (Prior to ami mount by act XXIV m io»b>_, 
DECISION Of HlC.H Col FT t'Nhf r. 

- P. C. >iffril (rm-KiJa 

No expiev' proiidon f.x appeal' to Hi> MajeMy in 
Council from mtlera of .1 High Court in India made up a 
reference' either umlci S. 5l of Ihe Imlian Income-Tax Art. 
1918. or under S. Gfi of Ihe Act of 1922. u to be foam! in 
either statute, but until the case of L K. 50 1 . A. 212 ■a' 
ile ided by the Hoard, it *to apparently generally suppled 
in India that appeal' fr.un 'uch Order' «r«e regulated by 
s>. 109 & 1 10 of C. P. C. of 1908. The eflei t of the jrdg- 
nunt in the case cited na>. ho«evo. definitely toby it 
down that from the< orders there «»*. in fact, on statutory 
light for appeal at all (423 4). \f*rJ F/tnttbrpk.) Df I HI 
CT.OIH AND GENFR.IL Ml MS Co. INCOME TAX COM- 

missionkk. Delhi. (1927) 541. a. 421 * 

8 Pat. L. T. 791 = 25 A LJ. 964 = 4 0 W.N. 1053 - 
AI R (1927)PC.242 = 53MLJ. 819. 

”—-}"• appeal from- Special leave for—Grant of— 
Condition. Su P.C.— APPEAL—SPECIAL LEAVE EOF. 
—Grant of-Income tax act of 1922. 

(1927) WI.A. 421 (426)=53 M R J. 819. 


INCOME TAX ACTS-(0*4) 

Income Tax Act XI of 1922 -(Cw/J.) 

S 66. (a)-P C. APPEAL UNDER. 

- Pr.sinn (-r—Oljat 

The right of appeal intioduced Iry the Act of 1926 b very 
pn J«Uy coceded in order to rectify an omission inadver- 
Doth made from previou' legMation. and is not one 
thought of f«K the fif't time (426). (IsrJ Plavtihirgh) 
Dm hi ( unh and General Mills cm. p. Income- 
tax Commissioner. Delhi. (1927)541 a. 421 = 
8 Pat L. T. 791 = 25 A LJ. 964 4 O WN 1053= 
A I R. (1927) P C. 242 = 53 M.LJ. 819. 
-Pi’if tf- C mfiftw Certitou ly High Cwrt of 
(tv Mag it w fo* falling mllia, S. 110 

-f ('.PC. of 1908. Ml n,4 to f/rtiM—Diilimlioa. 

The ljtpeal given liy S. Wi A of Ihe Indian Income-Tax 
■•f 1922 (added ly the Imlian Inccmie Tax Anwnrlmcnl Act 
rd |926) i' 'ub-S. 2 of that section confined lo a case 
•bich the High Court certifie' “to Ik a fit one for appeal to 
Hb Majf'ty inCmmcil " Th^e word' aretexlually the same 
a» tk concluding noi.Krd S 109 (/)of C.P.C.of l‘408. 
an-l. coujJrd with the carefully limited referential words lo 
Ihrfp.c in «ub N 3. suffice- lo exclude from any right of 
appeal caK> nkkh fall vilhin the requiremenl' of S 110 
U the 1 ftlr. ami are operatic® to 1 onfinr that right lo caXs 
• hich ate certified 10 be otheiui'c fit for appeal (0 lli« 
Majr'ty in Council The words of qualification, "so far ai 
may Ik." in mbS 3 of S. 66 A are ajn lo confine ihe lit- 
luimy n S ht of .i|i|»j| to the ca»e> described in sub-S. 2 
(424 :•) (bij Plaw&aigh.) |>M 111 ClAITH AND GENE- 

Rti. Miu.sco. i.m. r -. Income-tax Commissioner, 

Delhi (1927) 54 LA. 421 - 8 P»t. L.T 791 - 

25 ALJ 964-4 0.W N. 1053- 
AIR. 19S7 PC. 242-53 ML. J. 819. 

- -to git of. ogan.U Innim mo J, bfort Art of 1926 

tom/ into fort.’. 

No spiral lie. to Hi* Majesty in Countil under S. 66 A of 
the Income-Tax Art of 1922 (added by Act XXIV of 1926) 
from a dcs :*ion of the High Court (upon a case stated under 
S. 66 of the Income Tax Act of 1922) made before the Art 
of 1926 came into force (425). 

There i» in S. «sA a clear suggc.lion that a judgment of 
the High Court referred to in wb-S. (2) of lhal seel ion is 
one which under sub-S. (I) has been pronounced by "not 
k" than l«o judges of ihe High Court" a condition which 
* a ' *** operative until ihe entire strtion came into 
force (425 6) (Lon/ filontdargi.) DELHI CLOTH AND 
General Mu is. Co..-. Income tax Commissioner, 
I>fi HI. (1927) 54I A. 421 = 8 Pat L T. 791 = 

25ALJ 964 = 4 O.W.N. 1053- 
„ . A1R (1927) P c 242 " M M.L J. 819. 
INCUMBRANCE. 

-Interest not directly crealed by a per-on but allowed 

to grow up by his sufferance and negligence if an. Stt 

Bengal acts-Tenancv act of 1885—S. 161. 

(1921) 481 A 499 (507) - 49 C. 27 ( 36.) 
-Right of passage if included in. Stt LAND ACQUI¬ 
SITION .ACT OF 1894—s. 16 —Incumbrance. 

(1916) 43 1A 310 = 41 B 291 (*W). 

INCUR. 

- Muni ng of. 

Incur’ means to run into, no doubt, but it is constantly 

2* jSVTJs? n r Un 1 6 * i,h,0f ^iog exposed to, of 
being baNc to (100). A voluntary act on the part of the 
person liable bnol necessary (99-100). (b,j IfMouu) 
WACHELARAJS.ANJIr. SHAIKH M.ASLUD1N. 

(1887) 141.A. 89 = 11 B. 551 (565-6) = 6 Sar. 16. 

7 Su ACTS - Ahmedabad taluk- 

Dari .act OF 1862—Ss. 9 412. 

(1887) 14 IA. 89 (99 100) = 11B. 651(566-6). 
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832 X 

INDEPENDENT PWNCE- . | **** Land-Revenue system In. 

_Lands of. in British Ir»du-JansdKtioo « ^ j_ 

Indian Courts in 1 resjxe' of S« Ji ^^" 5^,534 5 ) 1 Thf fcj' ‘ rm nuc system in India is founded upon the 
PENDENT PRINCE. * I Mioa , ha , ,j. c Sutc is entitled to receive a certain portion 

INDEPENDENT STATES. , of ,be product of all lands not especially exempted from 

, p • n r_luriH'ktion of moiimi* Of course. scene Governments have Itcen more 

-Transaction between-Propnc y « I m*_lSDF - 1 fia-tin- than others, but the general action of Native 

Municipal Courts to decide, ^c* J U 1 ^ ^ } wax t0 uke a certain fwpmtiou ()• <* 9,r 

PENDENT STATES. (1859) 7 »-i | . „» fV aSUHF.V SaUASHIV MODAk 

INDIA 1 Cot 1EOUK 0» RA1NAC-IWI. (1877) 4 I. A- 1 19 

™ , c mveniment Of India 2 B 99(108) 3Sar.701-3Suth. 391. 

Administration of-Systcm of-Goverutnent 01 

% «♦ Af 1 * KH 


Act Of 1858. 

TaSoSt—- 

it has since been;ewiewd Jirectly on i• au(Mlitlo 
in India (speaking generally) *«•**• he 
as before, in England through the W ^ , fl 
Under the sovereign powe. th* *}g J„ / .* behalf of 
the company and has tan Uk «P 

3 A L J 260 • 3 C L J 395 1 M L T m 

—*»«», p;r ^^i'jsrssis: 

and powers of. during lha „ n) Mint*TlONAU t'f 

B “sr "(SwT ® 8i9,M51 

Customs in. 

English Settlement in 

_ to SmEEMENT IN FOREIGN COUNlRtlS. 

Family life—Tie* of 

- Stri'Urtb*'*&*•*■ . Mri<(cr .Kanin 

In y ?l\''S 0 ? //l -0 SURENDRAKFSMAV 

England (129.) (MW) 1®* A 108 " 

ROY v, DOORGASUNPARI UJSSI. 513 " 533 )-6 Sar 150 

Lind In— 80 U of-OranW*'- 

revenues by takbg a -^of lands in India .* not 
by itself evidence thatthc ,he«n; 

owned by them and could not be t * fj .ha, the 

that fact wowl f ^ ni'ers »ho d!ew their land res 
soil was vested in the.. .. vhape <>( a share in the pro- 

from 5*^ i i,f e Xkh Wfl not a lod invariable share, 
duce of the soil. “ . len (2 16). In the abence 

but depended on the »'““*?* Tjed to make the assume 
of reliable evidence no court . enm* ^ jn |he 

tion that In the ‘"Jf h ' f |he ^ 0 f land in India 
Northern Clrcar* the owiwrsn p ^ ^ rig ht ^ tfje 

§^sss§ 


_The root idea of British rule in India i' that lie who 

has the -el must pay. not in kind like a proper tithe, but in 
mercy, a Certain proportion of wha, he get' fwm Cultivation, 
ir j .his moors payment can lw iai«ed from time to time so 
I., maintain the proportion to the fruits of 
■hkh haw increased (t?«wrW Ihmtim.) BoMANJI 

ARDeshik Wauia* Secretary «f Staje f«*R Jm'Ia. 
(1928)561 A. 51-53 Bom 230 27A.L J. 47- 
33C. W N 293 49 C. L. J. 179 J 
I D (l®29lPC.41 MBon. LB.W^X.0.1 m - 

People of. 

_Atcnnn,*—Keeping U—llaNi *»f. Set ACCOUNTS 

—Keeping of-Inihans. 

_ -Amum! Uw ,</-/s(i<l*n:e fr*i- 

' ” |!*»CtkTal Icgislati'e pemUiow* ha»c Ircen enacted 
(he purple of seiuiing to tire pe.iple "f India tlic 
rr.aiilnancr °f thtir MCtat |W. (Mpt OlheW, h matters 
of iahtfitalic and succession, amt many min"i enactmcnls 
K.. c !«n lusscl to facilitate the administration of the laws 
M.nroersed The object and principle of this legislation 
hax km ih.oo S lH«n to enable thr |x»ple of vari.-js races 
.nil urn's in India !<• lire under the law to which they and 
Si Shen had been accustomed, and to whkh they we.e 
»«nd by so many (253.) (Si, Arthur »'</*«•) 
uu.i-u-iN KUYKf JOGENDRA CHANDRA BOSF. 
n!Ss0l A W9-31 C. 11 (29)“7 C. W N.895- 
(,9 MP B 1903 185 P. L. B 1903-13 M. L. J- 381. 


of r a. i»w ** -— 

Religious communities in-Domestic usages and 
social relations of. 

Min** *r.*Ji*f*J tmruinf. 

In India, d or aln»M all. the great relrgio-lcmnmunUitt 
« . J >C-W exist, side by Side, under the impartial ru e of 
i LidiOoccrnment. While Brahmin Buddhist. Chr.v 
TJ M.bomedan. Panct. and Sikh arc one nation enjoying 
" political rights aud haring perfect equality before the 
uibuiuh. the) CO exist as separate and very distinct com- 
nunities having distinct laws affecting relation of life. Tire 
«.( husband and wife, patent and child, the descent, 
dcvolotian. and disposition^ property arc all d.flerent. 
depending, in each case, on the body to which the imlividu- 

(3H , “w"w ft. n- 

INDIAN LEGISLATURE. 

- Bntilk ltTTrtt*)—]*,iiAirtit* 

Nuliit start ,-f. mmAer BriUik Stpemn* and tonhol- 

f'vtLl was attempted was neither more nor less than a re¬ 
arrangement of jurisdiction within British tern lory, by the 
eidJk* of a certain district from the regulations and codes 
in force in the Bombay Presidency, and from the jurisdic¬ 
tion of all the High Courts with a view to the establish- 
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INDIAN LEGISLATURE-^ 

nivnl therein i f a native n umfci BriliJi suprrvi 

sum ami control Hut 'hi* «-i>l n»t l«- 'tar wiik«»t a 
Legislative Ait.«hi li. in thi- «a*r. w.i. ne'er fu**p<l 1 152.) 

lty the Imperial Statute.* and 4 Will \\S. 45. a 
general power of ItgMalta (with u-itaia meplta* r»4 
material for thi* purpose) wa. given r.» the Governor G«r- 
ralinCouncil asto(*n»ng oilm il.in-*) “ a[|<nuit*of 
justice. whether tsiaNbhed lij HK Majesty* > hitter* or 
otherwise. and the jurixliction Ihciwf." Thi* power i*. in 
snltfaiKt. continued by 24 and 25 Vkt C.t’7. S. 22. ib--i-h 
the prlicul.it clause of the former statute i* therein repeal 
ed. By tin- 24 and 25 Viet. C. 104. S. 1. the High (ont* 
of the H-vl.ll heridemit' went established. with *oeh 
juti'diction a* Her Majest? ►b"«M ■>> her Mtct'-pient 
(Itfn upon them; and under the same Matute ea.li i.f tho-e 
Cnuil'«.<' aho to lute .uni tK*i<r. * savea*byHer 
Majc'l)''leltei'plcnt mightier other «i*v diluted, and 
»ubje*1 lo tlie legislative power* in relation to the matter* 
aforesaid nl the (iweihot Crucial in fnumil." all joii'.lk 
tio.i. potter, and authority previously voted in any >4 the 
Ka*l India (.'••iiip.triy'* (‘mitt* nillm the *amc I’ns'lracy 
"Ill'll urtc abolished by that Act. Iti* urinee"Jt) t" 
refer in lain enactment', which ««Jj m- «lifi-«l these pi mi 
MW* in a way not affixling the ;.ie*tnt ca*c. The iuriMlic- 
lion, therefore. of At Court* of the llmluy Preside* y 
over GangH iWttl. in IN*, uprn British Statute', and 
i mild nnt lie taken away or altered (*o tag a* Gangli re 
mained British territory) a* to »uli*iitu»e for it any native 
or oilier exliaonlinai) jurislktiow. ivept by kgrlaliiui 
in the manner contemplated by th««<- statutes (|52.) (/.. »</ 
.Vi/A-i'r..) HtVoidlVK GoRIHlAN .-. |>|njc.v\l KaXJI 
(1876)31. A. 102 I A C 322 IB 367 ( 460 1)- 
25 W B 261- 3 Sir. 543. 

— - (’t'Nililh'itti/1 •ii/jlh» Not ultra viie>. 

Where pknaiy pwn* of legi.latum *xi«t a. to particular 
suhjivts, ttheiher in an imperial or in a prmitwial lap* 
lature. they may \v well exercised. cither aU4ulriy or rood 
lionally. U-gidation. (omlittaal «t the u*e<>f particular 
power*, or on the rXercin of a limited discretion. entrusted 
by tin- la-gidature to perxin* in whom it place' confidence, 
i' no uncommon thing; ami. in many liuum'lancc'. it may 
Ire highly convenient The British Statute Kook abmod* 
with example* of it; ami it •.inno< I* .eppond that the 
Imperial Parliament did not. when cnr.'titutin; the- Indian 
Ixgi'l alum. contemplate thi' kind of conditional Iep*lati, n 
as within the nope of the legislative p.mer* which it from 
time to time conferred. It certainly and no w.»d. to t x 
elude it. There are many important itHancrs of * K h le-Ma 
lion in Imli.r. Among them are the great CodtltfGti 
ami of Criminal Itanlur*. By S. 3w of C. p. (\ of |sji) 
it i* prov-Mleil that “ this Act .hall w* take effect in anv 
part of the territories n.4 subject to the gene al regulation* 
of Bengal. Madras, ami Bombay, until the same .hall l« 
extended tlnrteto by the Governor General in Council" (m 4 
in hi' legislative capa.ity). “ or hy the local Government to 
which 'Uih territoiy i* subordinate. ami tvaiGed in tl< 
GanUC." S 445 of Cr. P. C. of ISf.l i. pml^y rimib, 
AV. Jw S. .'9 „f Act 25 of 15*61 (H5fr) [IsrJ SMrrm, ) 
QULIN ABVUM. (1878 i 51 A. 178 

4C. 172 (182 3)-3 C. L. B. 197- 3Sar.83l = 

3 Snth. 556 

--(iovemnknt—Suit againM-Poedure rewUtine- 

Fomralitie* ..f-Lesis|atkm a' wgank-p,**, (>f . % 

Gov kknmint or India Act or 1S5S—S. <o_Si-. T 

AUAINsr Gov KKSMF.Xr. (1913) 40 1. A. 48 = 40 C. 391. 
//if* Cttuft iMrii/i aim t m ml ./ 

Uml.ry lrm—Lt#ilati*H at 

So far from being in contraieotion of Jn y 0 f the pcovi- 
M.«i' of the statute 24 and 25 Vkt. C. KH, or of liters 
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Patent i's. ( d under that statute (a> altered by the Act of 
I.V.5), their Lordship find that MKh an exercise of legis¬ 
lative authority by the Governor General in Council as 
mtght r.narve any place or territory from the jurisdiction of 
I the High Coni! at Calcutta i. expressly lontemplated and 
I authorrAd loth by thon statutes and Iry the letters patent 
Iheabdvo f 192.) {LrJ Sdhtnu) QUEEN r. BURAII. 

(1878)51 A 178 4 C 172(179)- 3 C. L. R 197 = 
3Sar 834 - 3 Suth. 556. 

-Und—R|ghi over—Claim to—Suit against Govern- 

rortt in respect of—kight of—Legislation taking away— 
Valiility ,4. 5<y GOVHtNHENI Of INDIA ACT OF 1858 
-S. io-LaND. (1913)401. A. 48 = 40 C. 391 

- LfJ nfttm—Indian hptlniurt t*ting fad of 

F^giitk /*—.VV imfrthk/ilr ii. 

There is no impmlrthiliiy in the Indian legislature 
Ukm* '.Ik lead of the English in a legal reform. Such 
rdcum may have been tag tccogni/ed as desirable in 
Englaml nith.«t an •«portnnily occarring for its embodi 
ment. m a Injidativ.- eudment. ami il may well I* Ural the 
upp.nut.tt) <ci uned sooner in India than in this country 
j (England).»tiere lireiaB> for legislative- action arc so much 
.mie t.umcf.at (l70|). {UJ p 4 rktr.) RaMDAS 
I VhMaLHas Duir.vK :. S.Amm kCMAND i: Co. 

(1916) 431 A. 164* 40 B. 630 (637)- 
18Bom LB 670 - 20C.WN 1182-21 C. L J. 820- 
14 A L J. 1045* (1916) 2 M W N 110- 4 L W. 342- 
20 M L T. 194 • 351. C. 954 - 31 M. L J. 541. 
-- —1-cgiJalion bj-Valroity ..(-Discretionary power 
left lo I jratenent Governor l«. determine lime and manner 
>4 it. operation and whether whole or portion of it should 
bcapptal-Eftect Sft Gabo III|.is act or l«t9. S. 9. 

(1878 ) 51. A. 178 (193)-4 C. 172. 

- Ispdtfrr puvi n,i <r,it ( J „r antbriuJ 

(.**//•. A<t-Crt4tim el, 

I he Govern e-Gtiteial in Council could not, by any form 
of enactment, create, in lin.ia, and arm with general Icgis- 
Ltive authority, a MV legislative power, not created or 
Whmiatdby the Council’s Act (194). (Z.W S./hrnt.) 
THf QUIN r. BURAH. (1878) 61. A. 178- 

4 C. 172(181)* 3C. L. B. 197-3 Sar. 834- 

3 Suth. 656. 

-- r.'uh.n enJ fMn 4-Updetim by-Yeliiity 

H-Jmniiulien ef thH unrtt u duidc on-Pemit hr 
umiUttMirm In ,u>k tau. 

The Indian legislature has powers txpres&ly limited by 
tie Act .4 the Imperial Pailiam.nl which created il, and il 
can. of c.-une. do nothing btpmd the limits which circura- 
Ht'oe then powers. But. ulwrv acting within tho»e limits, 
it » not m any sense an agent « delegate of the Imperial 
PaiKament, kit has and was intended to have, plenary 
pmers .4 legislation, a. large, and of the same nature, as 
those ..f ParEamtnt itself. The established courts of 
J-'tKe whenaquesjion arises whether the prescribed 
limits have been exceeded, must of necessity determine that 
questMi; and the only way in which they can properly do 
so. is bypoking to the terms of the instrument by which, 
afciratively. the legislative powers were created, and by 
»hKh. negatively, they are restricted. If what has been 
<tae i' legislation, within the general s:ope of the affirma¬ 
tive words which give the power, and if it violates no 
excess attrition oe restriction by which that power is 
hmited (in whkh category would, of course, be included 
any act of the Imperial Parliament at variance with il). it 
is not for any Court of Justice to inquire further, or to 
rTorTv ‘bf* and restrktiotts. 

Vfi THk ‘/VEEN r. BURAH. 

(1878) 51 A. 178 « 4 C. 172 (ISO 1) - 3C. i R. 197= 
3 Sar. 834=3 Sutb. 556. 


aj 25 

INDIAN LEGISLATURE-' 

_ Privy Council—Judicial functions of—Exclude* 

of, in regard to precedin'* before C.-nrts •/ Jmtitt- 

SemHe. It i" beyond the power of the Indian Ini'Ll 
lure to exclude the judicial functions of Her MaHy in 
Council in ca*es of proceeding* before Court* ..fju*we 
(508) (Lord Justice A'miil Bnxri N Vtt 'B O* Si K AT. 

V J (1854)5 M-1 A. 499. 

- -Privy Council Appeal-Right 4-TaH-f nwapof 

—Power of—Sanction of Crown—Xeccniiy. 

It is the prerogative of the Crown to do ju*ti«e hetwrm 
all its subjects, and the Indian lAg**lamre cou.J have no 
power to limit or affect that prerogative without the sane 
Hon of the Crown. The finality cea.cd by an -Vt -d e 
Indian Legislature wiihout the *a.Kt.«v of be Cr.wrn. mu L 
therefore, he limited to the jurWictH* of the Lepditi e 
power which created it. and canm- affect the tight 4 
appeal to Her Majesty in C-inol <4»J- J 1 
Turner.) MDDF.F. KaIKHOOSCKOVV HoUNMl*’ 
COOVEHRHAKK. 

INHERENT POWER. 

- See c. P. Copf. or i 1 ***. S. 151. 

INHERITANCE 

-Dispute as to-Reference to private 

Decision by him according to* * 

intentions of deceased-Propnety. Sc, Akbitk 

’ mn ^°\Tm)iilkViTi^ut^) 

-Law applicable See HINDU L'W-lNHEItlTAXCI 

—Law applicable. 

-L.W Of. iff HINDU LAW-INHFJITANCF.-LVW 

—Legal course „f-Alic«a.im »f. ^HlNMJl^« 
-Inheritance—Lecal coubse or-AinKATWN 
AND HINDU LAW— WILL— INHERITANCE. 

-Right of-Agrctmenl tarrmf-VafcBty «J>g 

following from a status. See HINDU "J R|TAKfr 
—Adopted S0N-AD0PT.vr. fathfr-1Ini««■ 

TO. (1886) 13I.A.«7(99)-9M.4W>«». 
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ADOPTED SON- A ^ r ST!^»f*v» 

TOR -INHERITANCE—RULE W FTC 


INJUNCTION—(Ccw/J.) 

INSOLVENCY. 

INTERIM INJ1 NCIIOX. 

Lease. 

Naiivi: State—S en in-Injunci ion restrain 

INC. 

Person not party 10 pruckeiung and not 

SUBJECT 10 JURISDICTION OF court. 

Possessory hu e—Person only with. 

Receipt of money— In j unci ion restraining. 
Reversion—Person iviimo in— In junction at 
instance or. 

SPIRITUAL MINISTER OK GURl'—IMPARTING OF 
Upades.\m AM* RECEIPT OF GIFTS BY. 
tem pi .e—Unbelievers intruding into-Injunc- 

110N RESTRAINING. 

Tenants in Common—ouster by one of. 

Award-Amount realised in execution of- 
Withdrawal of-Injunctlon restraining. 

-Suit fut devlaiatiun of invalidity of award and for— 

Maintainability. See Sp. K. A.—Ss. 4.’. Sfi 

(1922)491. A 366(373) 50 C. 1(910). 
Declaration of title, and- Suit for. by person with 
only possessory right against tiespasser. 

-Decree m-Fwm of. .Vv SP. K. A.—S.42— 

C tflSlNUKR-TRrSPASSIR. „ . 

(1893) 201. A 99 0 06 7) 20 C. 8311842-3). 

Disobedience of-Contempt for-Liability for. 

- Intel I" m/nncti.u— DiicAJicn, ,■ of— /ujunction 

ultimately iiufvet. 

An injunction. although *nl»cqcmtly divhaigcd kcau>c 
the plaintiff* ca<< failed. Mwt be nlwjtd while it «*t*. 

Where, thercf.ut. in a *uit for dilution ..f paitnenhip 
and fu account*, a Receiver <>f die partnership a***!* wa* 
apnunted and a temporary injunction wav granted icdraiu- 
jagtbc defendant* inter alia from receiving certain pay- 
m«it* from Government, held that, although the plailUift •* 
ultimately failed and the intciim itljumBon wa»di* 
sJvetl. the defendant or defendant* who received payment* 
(nun Government while the injunction lavtud and contrary 
to the teimv thereof weic guilty of contempt. (Sir Cttrge 

l.,„//) Laniers Tri si Co. Me Kenzie Mann 
i tTl D (1915) 20C. WN. 457 (462)- 

A 351. C 378 84 L J.P C.152. 

_Receipt ol money-Injunction r»*lraining-lliv- 

ol*dicncrof—No injoncti-m imtrainiii" giver. See INJUN- 


INJUNCTION. „ lir _ 

AWARD-AMOUNT REALISED IS 
Withdrawal OF-lNjUNaioNREj.KA.s.^ 

AGAINST IRES- 

5 ! 


ni«N Keclii’i MOX (i9 1 5 ) go C. W. N. 467 (462). 

Disturbance of plaintiffs risbts—Relief appropriate 
in case of. 

__Turninc out of defendanl'-lMUraiion of plaintiff*’ 

U, J rSlrtT Set mcUKAlloN-TURNINGOlIT 
ns ht.4 uruprw, (1881) 181. A. 59(72)- 

18 C. 448(462). 

Execution of specific works by defendant-Order 

for. 

_.Propriety. See INJUKCTION-FIAWDINC OF. ETC. 

(1903) 301- A. 60 (65)-27 B. 344 (362). 


I'l&UBfcmbnc.c ur-vu- ... „,nn< 

Disturbance of plaintiff’s Ricin. 

APPROPRIATE IN CASE OF. neiFNIiANT— 

Execution ok specific works b\ 

Order for. defendant* 

nSSmSSSSSnmarm TO 


Flooding of plaintiffs lands by defendant's works- 
Fonn of Injunction in case of. 

_ Execution of specific worh-Order for-Propriety. 

In a *uit for damage* for injury caused to plaintifl * 
fcltb l r 1 be negligence of defendants in the construction 
and working oi a railway and for an injunction compelling 
defendant* to remove the obstruction* causing damage to 

,hc Plaintiff, held, that tbe injunction should be in general 
ter in* restraining defendant* from flooding the lands of the 
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INJUNCTION^.) mJUNcnoNS) 

Flooding of plaintiff’s lands by defendant’s »oiks ***"• 

-Form of injunction in case «MC* */•) - 1** - lip****? *^ u ' ^ 

h—«- •*« *-“«... *” w ” ,u & 

^».v« » * < — ■« *« * KEMHiv «V DIS,,, " ES,0S ”* WOraL "■ 

KB,,m - ' (1865,10 M. I. A. 386 (395-6, 

GaEMVAK Oi BAkDliA C»aNIiMI K »( ll KAMI AlI. —Fr.'prttj' demised—L’*e of. by le**ce or hi* assigns. 

K VSTUW’IIANU. (1903) 30 I. A 60 27 B “41 352^_ in a ** omlempbted by lea*e—Injunction re*trai- 
7 C. W. N 393 5 Bom. L R 405 8 Sar. 42o. , ir ._Soi, right of-ta* made according 

Grant of Discretion of couit. in» >4 Regulation. VIII <»f 1819—Effect. Stt LEASE— 

.. , 1 .fv'EI-PROIEKlY DIJJISFP-USE OF. ElC. 

- .i* 1 «>•»> ““ l j 

ami i* governed by the pi»viw«« of thrSpaifc kthef Act Nal , Ve s t a to_Suit In-Injunction restraining. 
inju^ti!l"ii \l dSirtio!^! lir'c'ul’IrrL.rtk)! t„ I*.-Suit in British Imiian Omit for-Mainlainability. 

St# “s&ws 


COHEN. <1905 ) 32 I A 185 - 33 C 203(218.- 
2CLJ.408 9CW.N.1073 7 Bom L B 920- 
3 A.L J. 59-8 Sar. 908 15M L J 379 


under—BRITISH Inman Couri. (1916) 36 C. 710. 

Person not party to proceeding and not subject to 
Jurisdiction of court 

,NS0 '" 

- -Grant o(-ha f n,i r . <1840)2M 1- A 353(3889). 

Couit* of Equity are chary of granting input* n -up wh*h 
may lead i« inconvenient result* (245). {LuJ MVtmm Possessory title -Person only with. 

•"T.S'Mr* «-».»*•**».» 


Insolvency \.-S. 42 -Cases ummt-TRfSHASWi. 

Tmlil-i— K-fig* iepie*entaiice <>f otate <4—In (1893)201. A 99(106 7)- 200.839(842 *). 

**» •< "*->**» ■**«■ 

ViM’V-lNSol.VF.NI-CKEMIttktiK - IhuMunu ci-LiMttj (or ttnltmfl for—K« 

(1840) 2 M. I A 353(388 9). ,ujunditm r attaininggixr—Ffttl. 

-I>i\ hIcikI—*’ loliior** receipt oI-hjMOMi Kflrai Their lambhip* differ entire!) from the statement that 

mug—Suit by a**ignee for—Juii*dktion to entertain- an injunction under which the hand giving may be innocent, 
Insolvency Court and Other Cm tv Stt INSOLVENCY— and the hand receiving guilty, would be an anomaly not in 
DIVIDEND - CREDITOR'S KI CEIIT Of-lNJl NCTKW au.ed with the pd.cy of the law which developed the power 


KFNiu.AiNINft. (1840)2 M I A 353(389). of injunction. Swh an injunction i*. on the contrary, in 

r , i m accordance with ordinary practice and veil-settled princi- 

InUrln injunction pfa. U > tUI«» U » Lh.,1* p«~o» 

-Disobedience .rf-Contempt b* -Liala.ity lor- in pemrading the C.oail in this country that he 

Injurnlion ultimately clrv- bed-Eritct S.t INJUNCTION ^ a fnm4 f 4fit lo it aiMt 0 Uained an interim 
—DlTOlilDIENCE OP. (1915) 20 C. W. N. 457 (462). i.jumtkm. the true owner of the pension could be commit- 

---A \iturt of—junulutwn of Court to grant— /hi- t*| for contempt if he received hi» money in defiance of the 

>Mumt ■/ iuj"i«li<>n—/j ihhly far t,nttmft far. <inter, although the Crown wa* no party to the litigation, 

A Court, which has JuMklin over all the partk* to an ,nd paid in disregard or ignorance of the order. (Sir 
action, 'nav jurisdktion to ir»train them by an interim Grtp Farw/I.) EASTERN TRUST CO. v. MC. KENZIE 
injunction from doing any of the *t» complained of; it> MaNN & Co.. 1.1 D. (1915)20 C. W. N. 457 (462)“ 
„ider and injunction operate *'* firvum. ami compeb the 351. C. 378= 84 L J. P- C. 162. 

| W . ami whatever hU rights may ultimately prove to be. al instance Of. 

The existence of *uch a jnWict’mn ha* ktn part of the - Grant ef—Caniiticm. 

equitable jurisdiction «d our louts for centuries, and is The granting of injmeion under fv. 52 of Act I of 1877 


351. C. 378=84 L J. P C. 162. 

Beversion-Person entitled in-Injunction 
at instance of. 

- Grant *f—Can flit,mi. 

The granting of injunction under 5?. 52 of Act I of 1877 


necessary for the safe pre^Tvaii,m ,4 the 'uhyM-nutter i* in the discretion of the Court. In the exercise of a sound 
the action until the right* of the patties can be finally deter- discretion, no injunction ought to be granted where there is 
mined. It i' a mi<iHKepti.m to >peak of the order and no evidence of any in jury lo the reversion vested in the 
injunction ot the Court in such a case a> «dy perraksve; holder of Khorpbosh grant, nor is there any evidence that 
it is, of course, interlocutory, not final, but it i* binding on his right (vie., security for the rent which he is entitled to 
all panic* to the order long a* it remains undi-charged. receive) has been interfered with or impaired and whet) the 
and although it cannot bind Government (not a party tu granting of the injunction will inflict far more injury to the 
the Mail) not to pay or make the Government re.jwo*iblt persw* again*! whom injunction is sought than any benefit 
for that obedience to the law which the Court is entitled to whkh the holder of the Kharphosh grant mav derire by the 
expect, the party who receive* in breach of the onleT i* injwKi'ron being granted. {Sir Arthur ll’ilso,,.) TlTU- 
guilty of a Contempt in no way cured by the payment by R.\M Ml'KERJI f. COHEN. 

the Government. (Jrr Crorgr Fanrt/1.) EASTERN TRUST (1905) 32 L A. 185 (192) = 83 C. 203 (218)“ 

CO. r. Me KENZIE MANN & Co.. LTD. 2C. L. J. 408 = 9 C.W N. 1073-7 Bom L S 920“ 

(1915) 20 0. W. N. 457 (462)=35 L C. 878. 3 A.L J. 59 = 8 Sar. 908 “ 6 M L J 379 
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INJUNCTION—(<W,/.) 

Spiritual Minister or Guru-Imparting of 
Upadesam and receipt of gifts by. 

-Injunction restraining—I^g^liiy—Act- done by him 

in his individual capacity - Acts 
-Distinction. Sa SriKlTC.^ MjNrsTiK-UrrxKiiNy 
OK UPADESAM. ETC. (1928) 56 M. L. J. l*» | 
Temple-Unbelievers intruding into- 
Injunction restraining. 

- Suit by beneficiaries fc, - IbhtataWJr- 

HINDU L'W-REI.ICIOUS ENI->WMLM- n p >* 
Worship IN. (1925) 531A 42'567)-3R. 5W.| 

Tenants in common-Ouster b one of. 


Tenants in common-Ouster b one of. I -- impmiu m M- 

_Remedy of other' in ca* «.f—Joint P-****” 1 ". ,* pm* *f-Atug*t't jit t<> 

janction—Damages. S« (I) JOINT TEN AN IS-1 j mtmiy N ,J bm/o ttmfrmnu m /**>' &•"*. 

iv niMMON—Ot'STER BY ONE OK. .* J It »*. unleaded that the ««flKial .Wqpicv had n 


IIIHVMVII •'""’-O’ ’ A , 

in common—Ouster by one ok. 10f2 i2) 

(1890) 17 I A. 110 (1201)-18 C. 10 i ) 

-and (2) Cosh \kers-Joint est ah. 

INSANITY. 

-.Evidence of—Proof of. *r MW" '->» 

-INHERITANCE-EXCLUSION KKOM —INSANITY. 

- btod inkmlt-liMi** 

Modal iHtafiuily J»‘ t* •, ■ . , brt . 

There is no satisfactory ev.dernr , 

isiss 

INSOLVENCY. 


INSOLVEN C Y—(t V •«/«/.) 

Assignee in -(tM.) 
morigage—Suit io enforce. 

PROPERTY VESTED IN. 

Sale bv. 

Suit in name oi—I.i.we ok insolvency cot hi 
kor. 

Trader insolvent - Assignment oi ai.i. his 

ASSETS BY. 

TRAXSKER B\ INSOLVENT—Si’ll 10 SET ASIDE. 
USCEKIIHC.AIKD INSOLVENT — AFTER—ACQUIRED 
PROPERTY OF—RIGHT TO. 

COMPROUISi: BV. AVI I Hot I SAKTHON •»! 
Insolvency tom. 

•A!((!<•' 

.... "<•**' 

f>i,J unto f.mpmiiie '*-/ prm*. 

It »a> «<«*itcnded that the«.final Aligner had no pMTi-r 
to tm»et>t to thet.-npr-w wiih-ml the authority of the 
ln*d»!\cnt Court. That might |*~ibly be a grouiai for si¬ 
ting a*i.k ah-«cthir the arrangement by M* the .•"'gmc 
... . 1 ... i 1 . (KYI in oiM.ti lion <»f the 


....... •’I ..; - " 

u*«mm to reicire the R> 65.000 in *imf»iMi of the 
claim* of the creditor*, a* lo nhiih their buddup* expre** 


ASSIGNEE IN. 

Dividend. 

English Hankrupicy. lv c i|4 

KVIDWCE-6 GlO. IV. 16; 2 AHI»3 WIIJ. 

-PROVISIONS IN. u-HMKKt IN—iKSOI 

SUBSEQUENT TO. 

French Insolvency. 

GOMASTA. 

High court. 

Hindu joint family. 

INSOLVENT. 

Jurisdiction in— Conflict »»• ov u ori 

MO»,C.CE-SUIT 1 O EVFO -I^.' o " i ^ ^ 

CACOR PENDING. AND DEVOLUTI 1 nsOLVEN T. 

REST ON HIS SON. AN UNDISCHAK«-t 

Set-off. 

Systems of, in India. 

Aseignee in. 

COMPROMISE .V. WITHOUT W*"- « 

VENCY COURT. IvniiN KEPKESENTA 

Creditor of insolye^ - ' ^-Injukctkkn 

TfVIS OF ESTATE OF-SUlTAGA.«T t^ qk ES- 

IN. AGAINST FOREIGN R«PRES***IA' 

TATE OF CREDITOR. 0K _IN JUNCTION 

Dividend-Creditor’s receipt u 

RESTRAINING. .^SOLVENT BEFORE ** 

Equitable mortgage by insol v 

J\ 

FOl 

n 

FR, 


, bet it cannot form a gn«ml f»r altering ike 
term* .4 ihc iMnpmntt*. ami -lining lire trip* tore- 
ram (r.«i «ae »h" hell nnM m iwy N4aiMi»Mp In Mm a 
, that pciMin under live txxnproniltt 

an.1 »hkh it »a* niA .1 inltinkd that IW a«igki- 
lacixe (I20 J (A«r Aaf*.. /’<***■) AHIHHU. IlONSK.IN 

Z » M ,,L (lS}) 141 A. Ill -11 B i»20 (643)- 5 Sat. 25. 
ckkditorok insoi.veni—Indian kurknim viivks 

Tm AIK OK-St IT .AGAINST—INJI'N* I HIM 
IX AGAIKS1 HMUHSK KH'HUFNTATIVK* 
OECrrATEOK CRrirllOH. 

_ ,!—]*,Hiuiit* — HfiwuMim 

t L, N’OO U ml *" •«*/■" •" oood.dn^ 
Hr i lamt.H a^dgiKC. unde, the Ind.an brnd- 

v l, „f P AC... The tcupmrltnl »a* the Iknga 
r^Lmatixe -4 the estate vl 0 . a dexeandUredtlor «f 
SK7* In , *uit brought try the piainllff again.! the .€>• 

n^nTl.oof the estate of G.ucre not. km*, "'f 

.be *uit. an.l the, wet* no. >ulrjec. lo the Jm4 

ieJtgh, <ouW not be grant., a* the 
' .ll^nutive* of the .Mate of O', were not p»lw 
. tk *JiTand wm- mA Mtlrject to the joriMlklion o the 
o£(m9L) Hare, Mi.) KKRF.I.I. P. 

U,CKlNS ' MB40)2 M-1- A- 363 = 3 Moo. P. C. 98 - 
i Mont^B. * D. 45 - Morion 407 -1 Sar. 203. 

DeVtDK.K,*—CREDITOR’S RMT.IH 
iNjlSaloN RESTRAINING. 

Snit fo.—Ju.i*di< lioo—ln*d»em J ami Jke. 

^Tn v»i.v enca—Dividend—Creditok’s rkc hit ok 


-isiuNOION « slRA,S,N ( r J M0J 2 M j. A. 363(389). 


Kill:(TABLE MORTGAGE BY INSOLVENT 
BEFORE ADJUDICATION. 


Equitable mortcage by -- 

JUDICATION. .vcniVFNT N°T VESTED 

FOREIGN REAL ESTATE OF INSOLAE.i 


IN. 

FRIVOLOUS CLAIMS. 


jssssa assasis^ss 

it» 
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INSOLVENCY-! C.WJ 
Assignee 

FOREIGN REAL LSI All. <4 INMHA IM 
NOl VESTED IN. 

- —M>y/t of mating it ,i:u/M fa t i W k</y w 

indifas. 

In a case in which real estate «*f (he insolvent in Java 
»-> held nut to ]«i*s l.y an alignment under S. 9 of the 
Indian Insolvent Act. 't Gen. IV. V. 73. it *a> contended 
that the assignee* ol the insolvent might by *«»c mode of 
proceeding have obtained that pteperty. and made it av.il- 
able fur the payment >4 thegeneral creditors: With refer 
cnee to that contention their l>ud*hip* ob«civcd a* 
follows 

Wc are nut however aide to *er in what way tU: could 
have l*en accomplished hy the law uf England in fotu at 
Calcutta; then* i> no statement that it could have been 
done )>y the law in force at Java; as to the law of England, 
a winning that it did not pass. we hate the authority of 
land Kklon in the analogous case of an Ergli* CttHma 
of Kankruptcy. that a bankrupt cuuM t»< be loaipdled 
dii'tly to a"ign hi* foreign real.MM*(.. hi> a.ogncr*. and 
though there arc indirect method*. a* withholding their 
certificate, or by creditor* aligning then debt* to uthe.* in 
onler to obtain execution again*! the real estates. neither of 
thex* are in the power of the avigne?>, as such. nor would 
the- fir«l of them xem to I* in any ca*e properly applied 

(AU/ ft) (.1//. Baron parte) Co< KKRiu. r Dickens. 

(1840) 2 M I A 353 3 Moo P C 98 = 
1 Mont B & D. 45- Morton 407- 1 Sar 203. 

Frivolous CLAIMS. 

- Putting Arm nf tf—Trmfn af—x* jm r *, u. 

It (uimsno|uriofthe0llkial A>*:gnte - - rut*. a* an 
Dftiu r of the Couit charged with the rrslintion of inx4- 
'rttt e*tatt' cither himself to prefer frier*** claim* 
un*u|ipoited by icfiaMe evidence or to tran*fer them to 
oilier* anil thu* |>rotnolc unnevessuy anti u*ek** litigation. 
(5rr John lid hi.) C HOC KALI NG AM ClIEITV r. 

StKTHAI ACHE. (1927)551 A 7 6 B 29 - 

27 L W 1.(1928) M.W.N. 20- 4 0. W N 1231- 

22 W T N n 28 L 47C LJ 136 HT.40R 18- 
30 Bom. L. R 220 - 1071 C 237 26 A L J 371 - 
AIR 1927 P. C. 252 54 M L J 88 

Mortgage—Suit to » nlokcl 

-Death of mortgagor pending, and addition of hi* 

*on. an undiM.h.irgcd insdeent. *» L K —Preliminary and 
final decree* in *uit—Effect of. on assignee not impkad*d 
AVe PROVINCIAL INSOLVENCY ACI OL 1907—S. 10(5). 

(1927)541 A 190(1934) - 54 C. 595 

-—Insolvencyof mortgagor pending-Fore, k*u,edev„* 
obtained in *uit without impleading a**ignee- \**icnee * 
*u.t to *et Mde— MaintunihiSty—AppScaUon by avdgre* 
to be impkaded in *uit re** ted-Fffeet. S« Moktg ud 
-suit to ENLukCK—I nsolvency ol ltc 

(1927 ) 54 1. A. 190 (194 5) * 54 C. 595. 
Propert y Vested in. 

-(A7v ah,’ Insolvency—Hindv joint lamilv.) 

—Aer..,^ deit, inuivtnl—lnuktmy under 9 Geo 

lly the genera: law of nation*del** due to an in*olv«t 
a Bmoiden in tlx island of Sumatra P av* to the assignee* 
of he invent by an assignment under the l£du r 
Inol'ent Act. 9 Geo. IV. C. 73 (38S-9). (I/, b.„„ 

!*rkt.) Cockerell dickens.' 1 ^ 

, M U . 8 i 0) ? M 1 A. 353 ^ 3 Moo. P C. 98, 
1 Mont B 4 D. 45 = Morton 407 = 1 Sar 203 


INSOLVENCY—(tWi/.J 
Assignee in -(Comd) 

PROPERTY VESTED I.N-(CW) 

- Foreign red .dateof lutdienl—fnielxemy under 

9C,v/r. C. 73. 

The question wa* whether real estate of the insolveut in 
Jaca pa**ed by an augment under S. 9 of the Indian 
Inx-IeetU Act. 9 Geo. IV. C. 73. 

1/14 that it did not (387). 

I rxkr the general alignment marie by P & Co. (the 
in*c4cent*J <A -II their pr-rerty which could operate where- 
no. Int not cScvhtrc. the Imperial Parliament could give 
the law. it certainly w-xld not pa->. unit** the law of Java 
made N*h ronctyame. lacing in the Engli*h form opeutive. 

I here n nothing to *hom that it did. (Mr. Baun Parke) 

OiCKRLLLr. Dl« KENS. <1840 ) 2M I. A 353 — 

3 Moo P C. 98^ 1 Mout B & D 45-Morton 407- 

1 Sar. 203. 

!- 1 indent! d—Aiinntagei and A ardent to ;idtiehfre- 

fair -W« inheet in iandi ef nudum. 

In the event of Lankruptcy. arrangciiHirt* are made in 
every *y.tem of law U* the realiution and distribution of 
the tunkrupt** property. The term* employed in the diffe 
.cm *y»tem* may vary, but in all there i* an official, be he 
. alkcl an a*dgnct or t.u*tce or any other name, and that 
ofccul r> by fo.ee of the *tatute invested in the bankrupt’s 
property. But the property he take> it the property of the 
Ucnkropt exactly a» it stood in his prr*on. with all its 
advantage* and all it* burden* (210). (I'uemmt Dunedin) 
SHloRuKAN SINGH r. KULSUM-UN-NISSA. 

' (1927)54 1 A 204 49 A. 367-29 Bom. L. B 877 •* 
1011 C. 368 A I.R 1927 P C-113- 
, to i O WN5 »-(1927)M W N.444- 
25A.L. J. 617-31C. W N 853 - 39 M L T. 166- 
26 L W. 326 - 52 M L. J. 658. 
Salk by. 

-Pi' erupt ion cu*tom if avaih in case of. See I'RE- 

»MniMN -custom m-I nsoivencv. 

(1927)54 I A 204 ( 210-1)-49 A. 367. 

| —-r>.fat r inr»n.mau cf alienee of mdivnl-Sde 
"f-l ahdity of—Ot/eehon to-T. p. A.-S. 6 (r). 

- a.r> by an Oftcial Assignee of land? in possession of 
alienee* Horn an insolvent are. in mWance if not in form, 
nothing more than tales of the right to litigate, and. assum¬ 
ing. that they do not come within the prohibition in the 
Tr of P Act against the transfer of a mere right to suc- 
» hnh has not been cuvtendtd-thcy are open to the same 
J??."* i " 4 * in Sroo **T tw be deprecated. (Sir Join 

II din) CHOCKALINGAM CHUTV r. SEETHAI ACHE. 

(1927)551. A. 7--6 B 29^27L. W.l- 
„ _ w <J 92 8) M. W. N. 20- 4 0. W. N. 1231 = 
? ? l J 7 C L J 136 ‘ 1 L- T- 40 R. 18= 
00 Bo® L B 220-1071 C. 237 = 26 A. L J. 371 = 
A. I. R 1927 P. C 252 =54 M. L. J. 88. 
Sun IN NAME OL—LEAVE OL INSOLVENCY 

Court lor. 

- Cram of—Condition. 

•i ,, rrr hi : h - ,h ! 0rtkiil haj ^ •» 

su. to be brought ,n h* name, their Lordships made the 
,s . ‘ m P os -'*bJe for them to 
£ " ma,enaU ' ,hat ,bt M»<e of 

bf °ugbt 

TfSSl w VCT ' < i OUr,> Thfir I-ordships 
bL^TSwV h bc °'^. ° Uainin S leave from the 
' ni,> ,he ,n,e na,u,e ° f ,hc 
Insolvent Court 
i*s Controlling 

judgment uj»o the propnety of the Official Assignee lend 


THE PRIVY COUNCIL DIGEST 


INSOLVEN C Y—((>«/•/.) INsOLVENCY-(C.W.) 

Assignee in -(CM/ ) Assignee in-<C-W .) 

SUIT IN NAME OF- LEAVE OK INSOLVENCY COUNT TRANSFER BY INSOLVENT-SUIT TO SET ASIHK- 
FOR -iCtMJ.) (CmfJ). 

inf* his name for such a purpose" (509). (lord Jmstio before on tbegrouwl ihal u wa» a fraudulent transaction 
Xm4l Bruit.) COCKKANE f. HUKROSOUNDl Rl DIMA. • intended »o cheat the creditors of the transferor, Quatri 
( 1887 ) 6111 . A. 494-4 W. R 103-1 Suth.278- \ whether the onus was cm ih? plaintiIf io make out hisalle- 

1 Sar. 575 gations.or upon the transferee l«> support I Ik fairness of 

Trader insoi vfnt—Assignment ok ALL his l“* tra^tkw (507). (/W Juaut Km Z kt Brno.) 

1 RADEK INSOI.Y KM w COCK KANE IIUkkUSOONDURRI DEBIA. 

V (1857) 6 M.I.A. 494-4 W.R 103-1 Suth 278 - 

-Validity against av'ignre of. So IhSiL'ESCY 1 Sar 575. 

Insolvent—Trader insolvent—Assignment «n , .. . . 

*...... /i oq n iQ t a IS ior 99T - l ram/mlmt tram Hi—I n n> at to—I >d nut art tram 

ALL HIS ASSETS BV. (1891) 191.A l5-19C.m ^Birm.Mtr-sJaUmiH, 

TRANSFER BV INSOLVENT-SUIT TO SET ASIDE. ^ pl mmllflUh1m/Hllt inn, «*/ mtiuti.’ii n aUatk tram- 

- Auouuts an Ullin< JtiJt -f lr<mi/tr—Primfit +! Ur am tkal ground—fuu< mat madid. 

taking. The plaintiff, the Official Assignee of Calcutta. sued, a* 

The assignee of A, who became insolvent in the year the assignee of the estate and effects of an insolvent firm. 
1867, brought a suit against Ihe appelantio recover asset* !o» the reentry f»«n the defemlant of the amount of a 
alleged to belong to the insolvent’* estate, of which the JeUt due to the firm on the ground that it hail been tollu- 
appellant had wtongfully become pomeaevl. -ivety and fraudulently assigned to him by one of the in- 


*ivdy and fraudulently assigned to him by one of the in- 


The insolvent had a business at Hong Koog. and hi* two | ^ ro t» on a date subsequent to the insolvency. The i»>ue 
brothers, one of whom was the appellant. al>o carried on raked j n th e case »iih regard to the point ua», "when did 
business at the same place in partnetship By the mn -He . the transfer of the principal sum in suit tak. place ? I* 
of 1866 the insolvent was in very embarrassed circum-1 transfer unlawful, ami «a* it fraudulently nude or 
stances. In September, 1866. he absconded *© ns to corneal im >" On a subsequent date Inal before evidence was 
himself from his creditors. His petition in insolvency wa* ukewlhc trial judge questioned the pleaders of both panic*, 
presented on 17-12-1866. ami he wa* adjudicated on an d recorded that the plaintiff’* pleader stated that the 
7 1-1867. Pending those transaction.. that is to *a). on pontiff daimid t« hacc the transfer declaredinvalid, • >" 
1-1-1867, between the dale of the petition ami the date of ,1* gr.-umls.- 

the adjudication, the whole of the in-obent’s a'*ei» at |. That it »» really matlc after the insolvency, and 


the adjudication, the whole of the m-dunts a'*ei» at |. That it was really made-ft 
Hone Kong were handed over by his manager to the firm fraudulently, 

of his brothers, and hi* book* were also handed over. The 2. Even granting that the liansfet look place before the 
transfer was a voluntary one ami bad against thecreditor* I in-4reocy. it was voluntarily made, ami was invalid umler 
On setting aside the transfer the first Court directed j S. 24 *4 the Imkan Insolvency Act. 
a general account of the dealing* between the appelant. The trial Judge did m*. however, 
firm and the insolvent. The appellate (.unit limited that be i*s«-*hr.h he had NMM. 
account, by directing that it should only commence will, the //.// that an akmlkm m the i* 
assets received alter the dale ol the irndveney. md that ih. quest ku» w hether the 

U,ld that the appellate Court went upon a right principle am j fraudulent -ml v.«J a* against 
and it* decree-ought not to be varied in that re*|wct (*>/). ,kntl> raised (105«•). (Sir Rio 
turd uMomt). Kahimbhov Hubibuhoy I. Turner. she«> Pek&had. (1883)101 
(1892)201.A 1-17 B 341 <348 9) -6 S*r. 256 13 C 

-- Datt *ttramf/r Ufa, or alto tmahmr-O™ * ~ f Vohrnta.y transfer - Suit 

./.f transfer—Onus of proof of. So 

proatob | man- VTST—VOI.IINTARV TRANSFER I 


"' The trial Judge did nR. however, make any alteration in 
h ^* he issues whhh he had leouileel. 

•be /AT/that an ahifalim in Ihe is*ue* was not necesMry, 
iml that the-question whether the liansfet Was voluntary 

S b ami fraudulent ami »*ed a* against tin; assignee was sufli- 
)• eknlly iars«d f H15' 1 ). (Sir Rietifd ftwJ.) Mll.I.KK 
W- .*• she<) ItBIH'D (1883) 101 A. 98 -6 A. 84(90)™ 
56 13 C L-R. 305 »• 4 Sar 430. 

to/ i — -Yduntaiy transfer - Suit to set aside—Date e.f 
transfer—Onus uf proof «.f. So INSOI.VKNUV-INSOI.- 

ap- vent-Voluntary transfer by—S un by assignee 
an to SET ASIDE. (1883) 101 A. 98 (111 2)-6 A. 84 (96). 
£ UNCERliriCATED INSOLVENT—AlTER-ACQUIRED 

MtofERTY’ or—R ight to. 

e*t. - Qmthtfatioii at—lmMumy Alt, II an/ \1Vid., 

»«lj i. 21. 

late Under 11 ami 12 Vkt. c. 21. the Assignee has a right to 


Ths snnellant the Official Assignee of Calcutta, was ap- VENT-VOLUNTARY 1 KANSKEK BY-5UI1 IIV ASSIGNEE 

insolvent firm, by an TO SET AMDL. (1883) 10 I A. 98 (1112). 6 A 84 (96). 
order of Ihc High Court of Calcutta, on 22 12-1875. when Vscw , f , CAltD INSOLVENT-AITER ACOUIKED 

the members ol the firm were adjudged in^l.eo s ine PDOfERTY W-RlCMT It). 

,T re^!S *f™ Alt. II WI2K/VA, 

^kMd toMmS the 0 * inwdvJit*. and ona date Under 11 ami 12 VicL c. 21. the Assignee has a right to 

Sriuent to 22 12 1875. The respon.lent contended that thesulrequenlly acqutred property of an insofrertt, unkvs 

,,r l.|>iness and in liquidation of deb*» pre the assignee’s right In the sulmrjucntly acquired properly i» 
IO him b, the firm subject to two quahfka.iu.-7l) M fc insolvent has a, 

The Sob-Judge threw the onus on the respondent of pn>r quired property s«l jeet to liens and obligation*, then any 
ine that the transfer was made on a date prior to the in property taken by the a^gnee under that state of things i> 

« lkfn '• b ^ 1 «° *bo>« charges ami erpiilks which affect lire 
Thrii Lordships were not prepared to say that the Sut> property in the hand, of the insolvent, and (2) if the insoi- 
iHdnr was right as to the l-urdenof proof (III 2). (Sir vent carries.« trade at a subsequent period, with the as- 
'puLm/ CmiA.) MILLER t. SHEOPEKSHAD. sent of the a*sigme of the estate umler the Insolvent Act. 

Ruhard c«,r ) 3j 101 A. 98 - 6 A. 84 (96) = , n «be first instance the properly which is acquired in the 

13 C-L.B. 305 - 4 Sar. 430 mUequtTU trade will be subjfct in equity to the charge of 
/•'niudultiit tramadon—Pha fa auigmt of tram- the creditors in that trade, in priority to the claim of 
. .. ,, of—Trams ftr mamr the assignee umler the first insolvency, (hrd Amgsduuw.) 

f,r bong a-Onut of proof ,n <ou o, t 1 KERAKOOSI r. BROOKS. (1860,8 M I. A. 339 = 

T iSW. W U. *«**-■*■ ‘ w E - 61 - 14 “«■ 

deed of transfer eaecuted by the inrdvent very many yean 1 »Utb. 426 1 Sar. ,78 


t 
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INSOLVENCY—(<■".' 

Assignee in 

UNCtK'l IFIC.V1 El* INN H VIM AI IKK .VyllKfD 
property of—Right jo— kw/j.) 

- Trade -anted on ,v*/4 amgna'i knowledge—Pro- 

p.rty atymnd by—Right /•-. il •*/.■.' !■> ehargtt rf ertdr- 
t ii in the trade. 

An aiMtfliScaied it»*.4»tnt Unioned mw*j fur the pur¬ 
pose of purchasing gm«l« lo cariy in a Immsc**. and. in 
order to xcure the advanres matte. gave a L«w:. and ag¬ 
reed in wiiling. toixuutc a mortgage of llsrpuh *o pur¬ 
chased In the Imiki to nvurc repayment. Ilf after »4t«l' 
executed ji> alignment <4 tb--.«*!* f««r that purpi**-. The 
l«i v inc» wa* canid on with the knuwkdgr <4. and with 
out in) - objection b> - . the assignee. The lender non hail 
pn"«"ion of the £-mI> .i*'ignid to him liy the inw>ivc*t. 
ami the same remained in |»»'o*i»n of the ir.-lvent until 
hi* death. 

II,U, itveomg the Supirmc C-irl. that th» iii*o!wnt‘* 
after-acquired property wu* subject to the lien of the lewlei. 
ami that *uch lien sa* paramount to any >laim of the <* 
<iala"ignet nmlrr the insolvent y. f b'J A'te.i/.aw.) 

Kerakoose ; . Brook*. f 18601 8 MIA 339 
4 W B. 61-14 Moo P C. 482 4LT 712- 
1 Suth 126 -1 Sar 778. 

Dividend 

‘——Creditor '« reeeifi of— I munition redrmmngSut 
h Mugnee foi—Jnn-dul:.n—/m.d:en,y Com H—Other 
C'urh. 

The respondent «a* tlie Indian representative of the 
Mate of G. a credit.* of a shn had bees adjudged 
an in*olHtil under the Indian In-dvttwy Act. Thnc sett 
foreign icprocolative* of the e*tale nf G\ TW repre*«n 
tative* had .filial part of the debt rise by the m-ol.tnl to 
the Male of 0 by taking p«. reeling! again*! real e*tate ..( 
the insolvent in tb** plan-* ami sere taking *trp* to r»-a 
lift- (Ik- balance fomi del*** of the m*..I*ent in Ihv* 
plau>. Alleging that the *um realized I* the sand repte 
sentativo reprc*enled more than the *um to shshthe 
Mate of G sa* or might be entitled by say of dividend, 
the l"igme in insolvency institute! a sail in the Sup-cut 
Court of Calcutta on it* Equity *klc again*! the re*p.« 
(lent for. inter aha. an injumlkm retraining the re*p« 
r ent from *uing for. demanding « recovering any f,t, Ir 
dividend from the Mate of the ubohcnl. until all hi* other 
creditor* had received proportionate dividend*. 

On a contention raised by the respondent. that the jwi* 
diction to grant such a relief sa* vt>led only in the InnJ. 
vency Court and <«mld Ik had only by a petition 
to that G*t. and (he Supreme Court. Z it* 1 SS. 
had nojurisliction tog,am such relief. ktU that the In- 
f 1 ™' lu ‘ l "•<- »"*r the 'Ah Geo. it. t. 73. hn- 
dKtion to determine Mich matter* on petition .and that even 
assuming It hall Mich pueulktion. it* jurisdktim sa*mR 
exclu*ivc- f.W). {Mr. fan* Ptrkt). COCKLKFII - 
Dickens. (1810) 2 MX A 353 ' 3 Moo “f 96- 
1 Mont B and D 15 - Morton 407-1 Sar. 203 

Hbrtlht Mt from ,'HJ "Jlmo, 

>vtJ n,i atu,Ws h, gtntr-tl KJ, ' 

, i 1 , 1 ! e*tateof C.*ni. 

ciled at Batavia, ina*umof k*. 2.52460 

vents.au. 1 the plaintiff* were the a**ignees. under Hue 
Indian In-4wnl Act. of /-. and Co. Aftir^e invJvetKy 
hejepresenutive* of 6' in Ra.am proceeded in the Zn 
at Hatavu to i«..rer*aticfactiai« f,um a real Mate in Java 
the joint property of P ami Co. and C. and Co bsl Lw 
!? ,h V" riivi,lMl ?■ Nutsithstanding the opp^ 

bon of the assignees of P. and Co., the Batavian 


INSOLVENCY—(tW./.) 

Dividend— (C^i^.) 

tative* f C recovered a *um of Ks. 1.50,134, a sunt greatly 
exceeding the ammot of all the dividends declared, or 
likely to be declared, no the debt of R*. 2.52,460. 

In the meantime, and before the process against the real 
Mate in Java, the Bengal representatives of G received 
from the plaintiffs dividend* amounting to Rs. 71,793 oo 
the sh«4edebt. 

On a UII filed by the plaintiffs against the respondent, 
the then Bengal representative of G. for a refund of all the 
dividend* reveive»J by him ox hi* predecessors in interest, 
ami f<* an inion-tMi rMraining the respondent from re¬ 
covering. * attempting to recover, any further dividends 
Ji«n the Mate of /’. & Co., until all the other creditors of 
/’. & Co. had received dividend* on their debts proportion¬ 
ate t«. and in the like ratio as. the sum realized by the re- 
pte*enialive* of C in the island of Java, or which had been 
I* might be realized b) them in other places, kdd that 
the ir*po«dent «««:ld neither be compelled to 
r-fund the money obtained by means of the real estate, or 
the dividend* received on the debt, or be restrained from 
receiving tbo*e thereafter to become due (3867). 

The principle i*. that one creditor shall not take a part of 
the fund whiih other* i*e would have been available for the 
payment of all the creditors, and at the same time be allow¬ 
ed to cm* in pin pusu with the other creditors for satis- 
fa.ti.rn rail of the remainder of that fund; and this principle 
d"t> not apply *l*ie that creditor obtain* by his diligence 
vmMlhing »hi.h did ntf and could not form a part of that 
fund (387). (Mr. tor* Park*.) CtXKlKF.Il. I-. DICK- 
UR (1810) 2 MI A. 363 - 3 Moo. P.C. 98- 

1 Mont B 4 D 45 Morton. 407-1 Sar. 203 

English Bankruptcy. 

Asmm in—Property vested in. 

• /* * 4** u ll'inlrnp in /«,//* if—Snil for rttagry 

M—.biigntSt it [it *f. 

An alignment validly nude under a Commission in Eng¬ 
land ha* the rffect <4 carrying to the assignee a right lo sue 
in India f«r debt* due to the bankrupt This follows from 
all the right* of the bank.apt being duly vested in the 
avignee—vested in him by operation of the Bankrupt Laws 
a* effectually a* il he had himself made a voluntary transfer 
of them—good by the law* of the country where it was exe- 
cwted (290). (L«d Brigham ) JAMES CLARK t«. BABOO 
KoCPLAtL MUI.IJCK. (1839) 2M.I.A. 263° 

3 Moo. P C. 262- Morton 430-1 Sar. 188. 

Assignee, in—Suit by, in India. 

~ P'**f *f bankruptcy and ,<f Muprmtut—f/tttuUf, 

I h.mgh an assignment validly made under a Commission 
in England ha* the effect of carrying to the assignee a right 
to *ae in India for drUs due l0 the bankrupt, yet evidence 
mu'! w given in the omit* in India to prove the bankrupt¬ 
cy and alignment (290-1). Brougham) JAMES 

Turk r. Karoo Koupuul Muijjck. 

< 1839) 2 M IA 263 = 3 Moo. PC. 252=Morton 43C— 

1 Sar. 188. 

—Pr.W of bintruftty and of asugnmntt-Onus *n 
?"*!*?pita of—Ei«l-Sdi(t 
iy defendant ,f intent,*,: toit,on bankruptcy andiinpr 
eeeiufy—U’airtr of^Wkat amounts to. 

In a suit brought in the Supreme Court of Calcutta by the 
of L a declared as such under a 

CoamrsMon of Bankruptcy, under the Great Sea] of Great 
,hc scneral *«». and ^ that 
"!^S k artd P ,om i- ,f d in manner 

d f Mid plaintiff, assignee as aforesaid, bath 
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INSOLVENCY— (6V*/i/.) 

English Bankruptcy-(CW</.) 
assignee in—S un by. in India— vtV*//.) 


above complained." Two day. after pleading that pica, the 
defendant gave the plaintiff notice in writing, that he in- 
tended to dispute the trading, prtitioning creditor » dcK. 
and the act of bankruptcy. The plaintiff not only did not 
object that the notice was irregular because it was dared two 
days after the plea appeared by the record to have been 
pleaded, but. treating the nonce as regular, he endeavour 
to prove his title by the assignment. Upon that pUa iv-se 
was joined, and the trial Court gave a verdwt for the plain 
tiff, liberty being reserves! to the defendant to 
a non suit. On a motion subsequently made the <-«*"• 
dant, the verdict was set aside, and a judgment ol m* suit 
was entered with costs. , „ .. 

On objection taken by the plaintiff m appeal f the I. t 
to the regularity of the notice .held that the pU.ntdf madi * 
deemed to have waived his objection, if any. to the inegula- 

rity of the notice (291 2). _.. . 

- Held furtktr that the >Ututory pro"**' 
notice did not extend to India, and that the plea ol wm- 
assumpsit put the bankruptcy and assignmriit 
ciently without any notice l 291 ?,!’ . 

James Clakk r. Baboo roupuul m luck. 

(1839) 2 M I.A. 263-3 Moo. PC 252^ M °rWn^» 


INSOLVENCY—(t™/./.) 

English Bankruptcy—(tV"^-) 
assignee in—Suit by. in India-(cv«/</.) 

laiions been made (2%1). {lord Brougham.) JAMVS 

Clark r. Baboo Kouplaul Mullick. 

(1839 ) 2 M I .A. 263-‘3 Moo. PC. 252=Moiton. 430 = 

1 Sar. 188. 

- Till/ of amgnu—Admnuon hy defendant of—What 

amount! to. 

The surviving assignee of Thoma* Shepherd, a bankrupt, 
adjudgevl under an English Commission. biuught an action 
uf aiinmful against a debtor of the bankrupt resident with¬ 
in the jurixiictkm of the Supreme Court of Cakutta upon 
promises made by him to the bankrupt. The defendant 
phaded the general issue, and in that plea denied that lie 
••undcitor* and pr«<niscd in manner and form as the said 
plaintiff. <mgnee as aforesaid, hath above complained." 

li wa % ..mitwW that the form of the plea admitted the 
plaintiff ’s title, by admitting him to be assignee. It was 
further argued that hi> capacity of assignee could not be 
disputed. b*au«e .t was not spwiall) traversed by the defen- 


- Proof of trading, art ofhnlrufiey. 

ditor'i dtbl, and euriptmtHt-Onui 

dtHtt—EngUtl Bn dr, the 

On 4-7-1820 a Commission of 
Great seal of Great Britain. 
which he was duly declared a bankrupt. T«« 
chosen assignees of his estate, and the usual assignment 
executed to them by the commi*w>nep. . 

In a suit brought in the Supreme ( ;^ £ 

ss+ez*! aS £: 

was riven of the trading, act of bankiupt y. • — 

creditor's debt. no. ol .hr 

Ptpr, Produced ... no. pw.cd »>»»»■ 

Up in England, no. was the wwl P* ■ j 
Cwirt of lUnkiuprcj. Th n r was-.dm., 

In India, tot nor coming down lain lhan IW 
lory notes on which action was broug P< ^ 

been made by the defendant, as also the death 
assignee, and the plaintiff s survivorship- 
oVobj.ction taken by the 

ceedings were not receivable at all, t ^ ruroortinc «" 

In them, and that even dhjJ’Jff bTth^ , ^ nte 
set them forth were not authenticated either vf 
of those -ho had examined them with J 

proof of the seal under which they were sa,d to be P* 

fff/lLcr Ibauhr 

have not been sufficient to support me p« Statute 6th 
much as they failed to show a trading *her the 
Geo. iv, C. 16.. came into operatic* (™|- 
The statutes which have been "*»*£«*££ do 
of the bankruptcy and assignment ‘ n _^ repe ct- 

not extend to the Courts of India. £° ^ 2nd 

Ing evidence, in the statutes fth , Indij . ^ 

3rd Will, iv, C. 114. do not extend to the Coc^ ^ 
In these courts, evidence must be given 
been required to prove the facts had r.o such 

*47 


ilar* 

/fo/J. that the manner in which the plea was framed did 
not import swh an admission a» was contended for (2«9). 

The introduction (wholly unmvtv«ary. no douU, and 
vcn unusual) of the w«xd* ’’ Assignee aforesaid, 
docs not appear lo their lordships to be an adoption of 
ihe description given by the plaintiff of the character In 
•hkh he brings bis *uit; it i'not •"> admission that he is 
m'itlfd lo sue *» assignee, but only a reference to the ties. 
ofpDn which he has given of Hm#i aaifbt had wM. 
lC,-nas Wyatt, who sue* a* alleging himn lf lo be assignee 
ofThomaw Shepherd” (2«9'»). (Lid Brougham.) 
|Olf> CLARK r BABOO ROUI’UUL MUUJCK. 

J (1839) 2 M I A. 263 - 3 Moo. P C. 252- 

Morton. 430-1 Bar. 188. 

Ehect Of . 

__ I pH iomt/at ted hy hutruge in India // far to hnh- 

,HM,r — Attio* for—Bank mftey if hr to. 

A certificate of conformity oUaincd umler a c«mn.i»Hjn 

of Unhiopt in England is a bar lo an action f.x a debt 

<ntract(d b) the «»ankrupt at Calcutta previously to Ins 

i»nVtuiit(V although the creditor had no notice of the 

co-nnrisrio" aBd ,cs ‘ <ltn, 11 C,l,oUj ' 

^. , o itwis Owen Edwards p. Howard 

RO^Ji ASDOlHEK, (1830) 1 Knapp. 269-1 Sar. 8- 

E«<l«c«-60«.lT.C.16;2a D d3WUU..C. 111. 

L 1 Provuionsln. 

__ /*iffti<ihhty to India of. 

T>_ orovriwnv respecting evidence, in the statutes 6th 

16 Morion. 430 = 1 Sar. 188. 

Fieculion of decree- Attachment in -Insolvency 
B of iudement debtor and vesting order 
subsequent to. 

Kale nursaant to attachment-Stay of-Power and 
Am. uf Court. S« EXECUTION Of DECREE-lNSOL- 
OY 1 rI>CME-NT DEBTOR PENDING PROCEEDINGS 
, ixramoK-IKSoi.vEKCv a»D 

, “-"oSJSK£@61-1. C. 72(80). 

. French insolvency- 

Imdomnd oMairud in Freneh territory against 
mU >J-t after—Validity of. m Freneh territory-Suit on 
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INSOLVENCY- <' ■' .» 

French insolvency—(tW/J 
Tin; plaintiff instituted a -lit again- the AI«i»*L.Bt in 
the Dbtfict Court of Smih Amu mi 4 judge*!- If rlrfauk 
obtained by the plaintiff again- the dtftmlatf i» frudi- 
I’hrriy in 4 -lit instituted •« 4 prunri—ry inr 
The defendant's firm nj« iMared in-4\em. at ihein- 
siarHe <»f other creditor.. Iiyrht I’-mdi- kwy C-mit; -mi 
the insolvency na. declared lo have rflnt from a doit 
anterior to the plaintiff. itfpKnt, -ml inJrcd to the 
commencement »f the adi m in which it *4' obtained In 
the in* 4 veiny pputtfiags syndic weie app4n:*d a. u«ua!. 
and the nLimifl applied for payment out .4 the e-ate: let 
it iliil n<>t appear that he oUaimil payment <4 any dividend. 
The qnotion was whether the French judgment <c. whr h 
the >uit wa. brought according to French la* wa» mill ami 
void ,m the date of >uit. ami whether the-lit in thr.W 
t ouit la-iI on theFicmh judgment, therefore. *4. r*4 
sustainable. 

Stm/dt the decision of the Judicial ( xmnittee m (W/u 
v. Mormon < | Knapp, 2(6) went fai to die* that the mv4- 
venejr would afford a defence (229). 

The cmichisioii arrived at by then Duddup. tai the 
other point) in the case under. it unnaosuy 
the eflM of the defendantin* 4vrncy either •* the voli 
ility of the judgment .tied -hi u» of the m-d««*y atloiding 
a defetve to the wtion if the jadguicnt i. -ill in lone 
(22**). (Lord IJnd/ty.) AN'amaivi C"H» 1TV r. Mi ni'- 
WA8A CHKI7Y. !1903 | 301 A 220 26M 544i553> 
7C.W N.751 4 Bom L R 494-8 Sir 523- 
13 M L J 287. 

Gomashta. 

- 1./, jf—PuNtifijr » f Immded nt-4’J,. 

•tilf *(• 

Th. High ('mm lay il»*n in liruad lnnt« ‘Thai a maw 
lannM lommil any ad <4 b»nkiu|4.y Jiy an at >4 hi. agent, 
whuli he ha. not aathoriaeil. and of *h»h *t he hail no 
• ogni/aiHc." The meaning .4 the Icarnetl Judges evidently 
o that (or the in quotnei the agent mu- hau .pevA 
authority, ami (hat the authonly .ann.4 A* out 1 4 hi. 
genual portion. 

So under-ood their D*nj.hip.,ann.< a.-nt toll* min 
' tjde laid down by the- High I'.eni. They canto 4 h- hl that 
•lif creditor., .f Arm. e*.|a.|«ely managed by gonu-ha. 
have no remedy by way of in^ieiwy. whatever the -oma 
dha may do; though he may nuke fraudulent conveyance*, 
promote fraudulent executions. or. a* in llurrucks case, 
levant, leaving the creditor, to find him or hi. mav’er if 
•hey cw*Jd. M And yet that cme<,uen« mu- if the 
principle laid down by th- H,gh Coat in life vase I* the 
•roc one. It is a que-ion in each case whether the gonu-a 
2 *5* ' u ' h a (hat the mm me- -and or fal 
7 h »' art*, so that hi. fraud or hi< flight shall by imp -a 
"'•It be the fraud n, the flight of the owner or multit.de of 
owner., for the pmpo* of bringing rheir c.»^ niihin the 
Statute of Insolvency (II k 1’ Vhl. C. 2IX Tht.r l«d 
3 , wi,h «»* 1“^ *h-» ^ve heW that the -atute 

nnv'L ,'—T ^' hCa ^-amltha'loeulodri! 

may fad to .n,.,-Ke ami confusion in man, cm»«lf« 70) 

ku L^""^ Ku ?°° R rH 'N" R'l Bahukrp 

Ml DHANPUr Singh BAHADVk. 

(1895) 221. A. 162-23 C. 26 (35 6)=6 Sar. 617- 

5M L J. 269. 

- Dipirln,/ ft,m ff#t ,(kumnt av/4» m,<*,**,/ 

S 9 ft * ft iMM'Arf mHmtit*-Frimi N r t £!l. 

i*n, f ktul l auJi/f at. 

In a ,a* in which (he appellant, a creditor, sough; a 
declaration of insolvency against the re^ondem. a banker 
tarrying on busmos in Calcutta and other places, the act | 


INSOLVENCY—«>*/./.) 

Gomashta-UV*/4.) 

of in-.I vctk) relitil upcei wa. that on two days the re-pem- 
'knt's principal gomashu. and other gomashta. and 
-ivarit'. departed and were als-mt from his place of busi- 
ne*» at CActta with intr-.t to defeat the respondent’s 
unlit or*. It appeared that ihc respondent was an active 
ami rr^wo'iblr owner, lint bis reddeme and head Koti at 
ar*4htr place meie well-known, that he ixcasionally went to 
Cahuta ami to the K<4i. that when rliiHcultics aiose. the 
prir- 1 pal -omashta applinl to him to meet them, and that. 
*hm pay aent w*> hh|ximM. the principal gomashu, openly 
In hin.x-If or by hi. -rvant*. told the creditors that his 
pr'in-ipal Wa. codling and that the) mu- wait for his action. 

HtU. that, even if the- principal gomashta had departed 
from the u.ual place i4 hu-nev. within the meaning of S. 9 
of (hr Indian ln-4ccncy Ad. hi. act would not I* the ad 
of the kr^omkm on which he could Im adjudged an insol 
vent (170) 

II,!J further . cm the fad. that th< gomashta did nut 
dryurt fiuni the place of liu-ntv. at all within the meaning 
of S. 9 of the Indian Ih-dvelK)' Alt (U>7). {Ltfi H* 
k *V.) KtMlMiK t'HWHKAI HaHAOVK r. I<Al DHUN- 
m MWW IIAIUIII K. 0895) 221. A 162- 

23 C. 26 (33 41 6 Sar. 617 5M.L.J.269. 

High Court 

-/■/Vrvu.p C,*trf-0rJ,r ,>/. rf;v/«w iunlwit— 

JmJ;m,it */» f« /// s >* Ct*rl lit fHrittanu ./— 

/until,lm r <« ;Mi.A il n nf~F.iC.utUH of ittd{- 

f*t-bmMn*-/jm,Mi.* Art of I'XW. Art. 183. 

On I'l8 IW. the In-dicncy Court of llombay ordered 
Out a yadgwni should lie enteied up in the name of the 
< »*cial Awgnccr again- the in-4 vent A f for a certain sum. 
That judgment 0"idi'gly cntcud up in the High 

C««it. It dirl w4 auicar whether anything wa. done under 
th. jnd g inewt till 54 IXM. when the In-<4vervey C«hI 
•xdeinl cacvuticm f.n a petiem c4 the amount to lie taken 
•«l again-certain pmpertir. demited in the order. The 
cepe— rifatnc. <4 the irw4v«nt a lieing summoned to show 
. au- why the judgment .bocal not lie executed, assigned a> 
au^e that under the operation of the Limitation Ad c4 
IS//, the right to have execution wa. barred by lapse o! 
time. 

HtU that the judgment of IMS Has entered up by the 
High («wrt. not by way of special or discretionary action, 
but in the ordinary ionise of the duty cast upon it by law. 
according to which every other ca- of the same kind would 
be dealt with; that il *j. therefore entered up in exercise 
of the ordinary original civil jurisdiction of ihc High Court; 
that under S. 86 of the Indian Insolvency Ad no pre.-nt 
nght accrued to the Olikial Assignee to move for execution 
until the order of the 5th of April. 1886. was rrude; and 
that hi. application, which wa. made a few days afterwards, 
■a. *c41 within tim, under Art. 180 of the Limitation Act 

0*1877(1623). 

Frcun the material -atute. and chatters, it appear) that, 
although the Imolcency Court deteimincs the substance of 
•he qor-wn. relating to the insolvent’s t-ate. such I* the 
ami ont "f the judgment to be entered up against him, and 
the propriety of ivsuing execution upm it. the proceedings 
in execution are the proceeding, of the High Court and the 
yudcmcnt fcdf i. the judgment of the High Court. And 
it is clearly entered up in the exercise of the ordinary 
original civil jurisdiction of the High Court, and not by way 
of .pc al or di-iphnary action ( 1 62). (fori HcUtouu) 
N avi yahoo ». Turner. (1889) 161. A. 156= 

13 B. 520 = 5 Sar. 400. 

—-Order in insolvency of-Punjab Uws Ad IV of 1^72 
-Adjudication under. prior-ESect-Property if vests in 
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INSOLVENCY—(CW./.) INSOLVENCY-^'**/*) 

High Court—(CW</.) Insolvent—(C-*/.) 

Bombay Official Assignee. Sit INSOLVENCY—JUWSOIC COLLATERAL SECURITY—GOODS l»LPOSITKI» 

T10N—CONKllCr OF. 37 LA. 86 37 C- 418. BY INSOLVENT AS. 

Hindu joint family. 'fT™'?, 0 '*/ lo 1,1 

ia«ol\ctK j >m payment of ihctr lull value if amount' to a. 

-Father - Adjadkati** of - Property voting in DtFH—CONSTRUCTION—COLM1ERAI. SECURITY. 

A»igmr by reason of. Stt PRESIDENCY Towns Insol 0842 ) 3 M I A. 19 (39-40). 

JSSt-fIthm. >m %>li) 52iI H a" Uki. txicunos ntocrimso mums ac.iisst, 

’ AT DATE OF INSOLVENCY. 

- faHtr - Atfrfiwr t — Fuithei pr«.«*tling> in execution in case of. Sit 

auizw h won of S. / ef AH of loW (11 « IZ I «/.. ; tx „ l7IUN hicr EE—INSOLVENCY OF JUDGMENT- 


V ’(W whether the Imperial Parliament in |»"i"R I f 

11 and l2Vkl.C. 21. eve. contemplated .« mteraktl thM i WAUI.LI.EM I KLFIKEM Lit. 

"the Real ami Personal Estate of >uch petitkmet" (in S. / •- Ahumitamut of iftrulMiou tkt null of whit* ,i 

of that AO) which a Court might order to be u+4 in an UillumtrUiuif o. 

Official Assignee, or a right to 'dl it f«* the del** <*( a Therenothing fraudulent or improper in an inxjvent 
Hindu father, might be heU t» include <* Md include , Fun. parting with or putting an end lo a cunrnt ^peculation, 
the unpaititioneil separate interest of a llimlu c-parcOKt. the .ouh of which i' still uncertain. .m the UM terms they 
who was not a petition,,, in the ImUi > I » »«*■ *****7' * h »«»«* •* '<** «• 

Unt family (33). (Sir Join FJ(t.) SAT N.VRVIN «- tof<4luw. If an h.uu* man .linovei* he cannot pay a bet 
[ . (1924) 52 I. A 22- 6 Lab 1 = if he Vr*>. and i» ready to rescind the bet before the event 

MMMM W N 1-23 A L J 85 6L E PC.l- happed he mA Urnnd to take thee haw e of winning for 


(1925) M W N 1-23 A L J 86 6L B P.C.l- happen, he •» rM Inund to take the ihanre of winning for 
2 i l W 375 27 Bom L. B 135-29 C. W N 797 the benefit of hi* itediuw The rc*i"k-» and abandon- 
26 P L B 81 -A I B 1925 P C. 18 84 1.C 883 mo.1 of a'•Kolaliaii. whiH the revilt is still wmertain. in 

46 M. L J. 857. a totally differing thing from pn leiring one imlitor to 
4JL..U-U. ..t « l.iK.. manaer, «l "‘her* after a debt ha* been imurml (231 2). (brJ M 


7—[r w SSJK m.llek ;. barlow. 

i ,n, 7nl?rv'^Trm-N? t»r IW- (1871) 14 M IA 209 2 Sar 727 LB 3PC. 733- 

PRFSIDENCY TOWNS INSOLVENCY act u» i* 8 Moo P C (N S ) 127 

ss 17 2 52—Hindu Joint family-firm of. r v 

( 1924 ) 52 1. A. 22 (27) - 6 Lab. 1 - Tr**tftr siting. mad, moit thou 2 ytan hi for, 

. ' iiufimtf—Vohdtlyof. 

-Member uf-Adjudkalmn »f-Proprrty siting\t* The re nay wot. w may. have l*c« an intention on the 

a"igi>« by 'ca.v-1 of. . *rPKJMDISCY TOWNS IN H. |bc |o pir(rr (hr ,jf,. <lran*lmr) to hi* 

VENCY ACT 01 \Vf) ?vs. 1 /. 2.52-HINDI JtMNl |)|hrf but it that wax hi* intentkm.it <k*> not 

FAMILY—MEMBER OF. (1924)521. A. z*-t»Lao l. m.alidair the instrument of transfer. It Knot 

_Member* of - Adult member* uf Hayabhagea p.md that there w*. any umtcmplatk. of in^lurKy; the 

familv . ifiiine on liunnev—libolrnKT of-Rernmin- i.au^ie- was nme than two yvar* UfmetlH mmlvcmy 

—w.. h W.-FS*-. (m (W /-»■; *•-<* ««««-. 

JTfJL yo u Sit provincial Insolvency act of lit rrosoondcrri Dlhia. (1867) 6 MIA 494 
mf.t. (1922) 491 A. 108 49 C 560 4 W R 103 1 Sutb 278- 1 Sar. 675. 

_Member* of-Adul. nKmber* of Dayabhaga family TRADER IXWLVINT—ASSIGNMENT OF ALL HIS 

tarrying on Inwne**-Inv4vency of-Kece.ver in-VrMiug ASSETS BV-VaUWTY AGAINST ASSIGNEE OF. 

in of UKt. of firm—Av*et' of firm in hand' -f minor - ^ngnmnit for mklontiol omul ton,out oJiont, 

memlrer*—Rwovtty of-Suit by creditor* of firm for- 4kJ frtmiu ,, ( utu „ *J,F.fat. 

Maintainability—Pattie*—Receiver if one. Stt PROMN-1 ^itm wa* whether a mortgage deed of the 11th 
CIAL INSOLVENCY act OF 1907-SS. 1* (1) * (l ft ). ^ March. IW9. W», valid again*! the a«igntt in insolvency 
(1622) 491. A. 108-49 C. 560. ^ ^ nyjdgagorv partner' in a trading firm. 

_ 0 «_ cduli members of Itapbhaga family Prior to the mortgage, the mortgagee' had a*bted the 

—Mem be • . , of—Receiver in— S'cMing m-rtgagor'. eithei payment' or by incurring lialnlltie* 

carrying on !*»' * _ , 1 «. m ; n | ,« piomi—>r> note* for them, to the extent of K». 30.000. 

"I* - 5If AtSeTimeof the mongay, mo, assistance wa. given 

" m rLTTn b ^m«r si PROVINCIAL INSOLVENCY Simohaneou.ly with the mortgage the defendant* firm did 
ACTOTilW S<; 18 (i) & (16). (1922)49 I A 108- receive, m the form -A a y-int poumvory MK dpet i by 
A(.l OF 1W7. NS. I* H J «l * 49 C 560 ihemsdcr' and by the m-^tgaget>. further awMance to the 

titnvt of k*. 25.000. Tla-y also received an undertaking 
Insolvent. (o, faither acrammudalkn. amounting in thewh<4ctoa 

. r^v\i.c nv posit m nv IX- lakh of rupee*. That promissory note, like at least one. if 

COLLATERAL SECURITY -GOODS DEPOSIT!.. BY ^ ^ ^ |hf Um w payable on demand; but 

SOLVENT AS. owi.ivr ar.iiNST AT there was aw wadentandiog that it should not be presented 

EXECUTION PK^DINC PENDING AGAINST. ^ ^ ^ ^ j, , n fart . present in the 

. l)AT !. ™ M«?SxrF BV month of September. 1889. It wa* not taken up by the 

Sassassas - ^Ss^s-^JE 

SSS» INSOLVENT - Anil WJUU) ^ ^ " 

PROPERTY 1 OF. . , , l m ]„ fiH.QY 


Insolvent. 


VOLUNTARY TRANSFER BY. 


Hdi that the deed must be held to be valid (18-9). 
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INSOLVENCY 

Insolveni-(t.w/i.) 

TRADER INSOLVENT—ASSICSMLNI «>l ALL HIS 
ASSETS BY—V.UIDHV AGAINST ASSIGNEE 0/.) 

Their Lordships air m< awof any care Ln «!.► h. u 
simultaneous advance "f a luge am-** king mmlrand 
future support Ix-ing |xumi*«d <4 a Uigc aimmol. ferai 
dity of such a iked ha» been •niuW'ly «alW in qoHM. 
In (hi' cure the simultaneous advance wu* nearly a' tn*h 
as the pro ousting debt. and Ihc undertaking lo give future 
advances was considerably more (19). (UrJ HAUmse.) 
K 110 O Kwat SlEV Wool TAIN II«A1 

(1891) 191 A. 15 -19 C 223(2312)- 6 Sar. 98 

- Asstgnuuul far substantial umwltjmtu aJtamte 

and fr,«nv of /lit"Ie aJianees—Test *f d~ In¬ 

ti HU ta that trader tktuld e*r,y an kn bnUue«il a. 

The question wa* whether a mortgage deed *a» valid 
against Ihc assignee in insolvency ol the mortgagors. part 
nm in a trading firm. The omstfmlMi for the deed was. 
inter aha. a substantial simultaneous advance and a p« 
mi>e of large advances in (uture. It *u» argmtl U* the 
assignee .hat the proper text ol the validity ol the dml ma*. 
whether it uas the intention ol the parties that the trader 
giving such a security should cany "n hn busne". 

NtU that the question hardly um ex-ept in thore »a*o 
where the amount ol additional assistance given at the time 
ol the mottgige wa* so small a* l.» • reate a donbt whether 
il was substantial, in which -ax' there would be an inquiry 
into the motives ol the parties, whether they did really in 
lend that the business should be carried on or not. Ut that 
It was impossible to rain- such a question in cares where 
the amount of simultaneous ami future advamc wa« very 
laige (19). (UrJ //Mane). KHOO Kw vi Sliw r. 

Wool Tain Hwai. (1891) 191A 15- 

19 c. 2231231 21-6 S»r 98. 

— " AVc-A utfti,*. 

The well known rule of law is. that if a trader aligns all 
his property, ex ept«m some substantial contempt anew 
payment, or some substantial undertaking to make pay. 
moil in Mura. that is an ad <4 bankruptcy, ami i» void 
against (he creditor, and the assignee simply k>au* 
nothing is left with which to carry on his Ursine. ; .herea* 
i( he receives sulnanliul *«»tMce something is left to 
carry on the business (18). (/aW //Mane.) KHGO 

Kwat Siew Wow Taik Hwat. 

(1891) 191.A. 16-19 C. 223(231)' 6 Sar 98. 

Transfer by. 

--Assignee’s suit to set aside. See iMOLVENO- 

assignee i k—Transfer by ixsolvmct. 

*- -■hiitwit h of §mls Jesenbed a, king in eertoiu 

to seenre /mr-4'ufrf«HWi ill in 
vMmuorfttiM at JaU af assigumeut-Uom not tJ. 
fW il tkiil Me. hi adianeeJsukegu.ut/riuiustal. 
motti—F.fat, 

•I gav* to the appellant a bill ol sale and assignment of 
good*. dc rental as being in certain wareboores tekmging lo 
A \f l '* lf * loan of a sum expressed lo have been 
*1 ' 9 ! ,hc thereof. Very shortly alter. A was. 

under the provisions -,f the Act. 9 Gc-s. IV. C. 73. enlkltd 
An Act |o provide lor the relief of Indent Debtors i„ 
he hast Indie..- adjudged by the Invent Debtors' Cowrt 
to have committed an act ol insolvency ; ^, 1 lbt fuflo . 

estate and effects. The Ktp mdel then reired the guceK 
purporting to have been astined to the apoeHanr where 

‘-S-—- must 

wal‘in P !S?' h l eVkfcn<ei ,fut » «>1> of the goud> 

»as in the ware house specified at the date oI the sale, that 


INSOLVENCY— (C<«/J.) 

Insolvent-(C'W.) 

TRANSFER BV— (CctUJ.) 

m. part of the loan wa* paid that day. and that ihe same 
was paid by instalments a lew days afterwards. 

The Supreme Court held, in view of the above evidence, 
that there had been no valid transfer, and consequently no 
conversion, and gave a verdict lor the defendant, on the 
ground that the evidence given by the appellant did nol sup- 
pet the written document .et up by him as Ihe foundation 
of his care, but was in contradiction to it. 

//./«/. rrver*mg the Girt lek*. that Ihc appellant was 
entitled to a new trial, a* ihe Court below had not weighed 
all the circumstances in evidence, with >uflkient accuracy to 
jfetif) thr verdict it had given. {Dr. I.Hikiiigton ) MUTTV- 
lOli. StAl.r RotERI O’DoWDA. 

(1848)4M LA 382 -6 Moo P.C.324-1 Sar.369. 
■fyititMt *<7/fJrv muJf Hfin aiiHiutlien — 
Claim 4Wgwt ItirJ .<h—Qnm on daim/utt. 

Where a oediioi of an insolvent claimed a> agaiusl the 
Ofiwia! Assignee that he held a. collateral security for his 
debt the title drevh and documents of certain houses, ami 
land, of the insolvent, and that tire said title-deeds ami 
duuments hail been delivered lo him by ihc insolvent him- 
•elf before the adjudication as security for Ihe debt, hid, 
that Ihc onus was on the iretlilor In prove that the title- 
in hn pivrevsion had been deposited by the insolvent 
him in his agents as security before the adjudication 


with 


(IW). {Sir RuhtrJ <W4.) Mll.UK l«. BaBU MaDHO 
(1896)231 A. 106-19 A. 76(86)»7 Sar.73. 

- k rjhJi/ott njlmi ci—Pr*l o/—7r,Wlf<r mt/l 

ikm 2 ftin ktM( iHhJiouf. 

C. a Hindu, b) his will appointed C. anil others, execu¬ 
tors. and thereby gave and devised the icsiduc of hiv estate 
lo his daughter. //. the wife of G. All the executors proved, 
bet C aWie acted in the trusts ,4 the will. G, being largely 
unlelinl in Ci estate, by oml in 1831 conveyed to // pail 
•A Ci. estate as security for his debt. In 1833, G was 
declared insolvent under .he Statute 'Ah Geo. IV.. c. 73, H 
e«t<T»d into posjevson of the property so conveyed to Mm 
ami crevtinutd to hold the same uninterruptedly (ill «b« 
stitutiem of a suit by the Official Assignee of the Insolvent 
Coon, a period of twenty-two years. Hdd. in the absence 
of any proof of fraud in the transaction of 1831. or unfait- 
ness against //. in obtaining possession, so as to bring the 
ca*e within the exception in d. (I). Sec. 3of Bengal Kegu- 
Utkm II of 1805. that the possession by H, for more than 
twelve years was. by Bengal Regulation III of 1793. Sec. 14, 
a bar to the suit. (UrJ /udu Knigkt Brutt) COCK- 
R.VNE f. HVRROSOONDRY DEBIA. 

(1857) 6 M I. A. 494 - 4 W. E. 103 r 
lSuth 278-1 Sar. 575- 

VKCIRTIFKATED INSOLVENT-AFTER- 
WIRED PROPERT Y OK. 

-Assignee’s right to. See INSOLVENCY- ASSIGNEE 

IN-l'NO RUFICAT Ell IN SOI .VENT. 

Voluntary transfer by. 

- Hmmin—Ctmliaginl liability m—T ransfer mJf 

to pr.Kidi funds to m<d-Vduality transfer under S. 24 

rf Art dim i fa . 

■Die plaintiff appellant was the assignee of the estate of 
an insolvent cu partneiship. He sued to recov er from the 
defradanl-respondent Rs. 9.000 and odd with interest, 
which he asserted had been collusively and fraudulently as¬ 
signed to him by one of the insolvents, and on a date subse¬ 
quent ,u 22—12—1875. when the order of adjudication was 
made; or, if in fact assigned before that date, that it was 
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INSOLVENCY—(CW</.) 

Insolvent ,-(Co*tJ.) 

VOLUNTARY TRANSFER BY-(CW.) 
assigned “voluntarily" within «h. meaning of S. 24 of .be 
Insolvent Act. and therefore under S. 24 fraudulent and void 

^appeared. a* regards three >um* of K*. 2.500 **b.lljat 
they were the amount of three hunch* draw" byr owe of .be 
insolvent's firm* upon another of them. Thu< hunwm 
drawn in favour of />. as the defendant s agent. a no 
been discounted by him. «> ««eon the 20th .4 l)^rmt*r 
in I he hand' of third per****. They were swhwquen^ 


taken up by the defendant, » ^ £ * 

holders. There was thu* a ^‘mgen. UWj ^ tht^ 
of the defendant or. tho'e hund.' and <m, toe 21* « 
December the parties mu>t have had full knowledge 
they would be dishonoured. 

Their Ur&hipi were no. 

fer. so far as it provided the defendant «****■£ 
the hundis. would.» a 

the meaning of the Insolvent Act (109-110). (.Mr Ruko / 

M,a " r awH^«‘‘ A *•<*>: 

1 1SC.LR 306--4SW 430 

"iT^CTby^he^gnee of an n.-dvent 

to recover from the 

tto ground that it had l*en ax .gned 

meaning of S. 24 of the Involve Aj. - “ 

ev id enu^re^ e rdnf the 'l tifhC®*tt. 

A " 0‘883) 101.A.M-6A.84(96)-13C.LIJJj 

_ft,,7 Ay tuigaff to ut W/ 

mu » 22 12-1875. anJlHc **»« “ 

,te -* * 1TE- M *» 

s. 24 f.uMftt »■! ,ht 

Tl * "SSitta^S « M* TV. S.b-_ 

was. as alleged by him. .naste |he 

dilute judge put «he l«"len of proof P 

defendant. . u o, that he was 

hK-WT-V?® <*' " ,<j " 

Couth.) MlU-RR f- SHEO PEKH JU. 

(1883) 101. A «8 = 6 A 84 (w) , ^ 430 . 

_ .fransf/r mUt to put tr**s(tr't 

WrW */ ■«/«*< ggJJ2J3"a certain 
A firm trad.ni>! tatajtw«d,ysafter One of 

which the firm stopped payment, a 

defendant. The official Assign* fr«n 

which the appeal ira ^f of ,1 ^^ 0 ''J°JJl „»cfer -as 

day on which payment was stopped, ard pup* 


INSOLVENCY -{Conti.) 

Insolvents Cmtd.) 

Voluntary transfer by -{Contd.) 
been made by the debtor of the Lucknow branch under it* 
assignment in favour of the defendant to the amount of 
vuch debt. The greater part of the amount thus transfer¬ 
red was to put the defendant (who had accepted certain 
hundis of the firm) in funds to meet such hundts. It also 
appears! that there was great delay in entering up the 
amount' transferred in the l«oks of the various panic'. 

HH4. on the evidence in. and the probabilities of. the 
case, that the transfer was “voluntary” within the meaning 
of the Insolvency Act -nd therefore void a* against the 
Official Assignee (1IIX , , . 

Their Lordships ate no: prepared to say that the transfer, 
»o far as it provided the defendant with funds to meet the 
hundis would. a> a matter of law. I* voluntary within the 
meaning of the Insolvent Act(llO). (Sir RitkarJ Couth.) 
MILLER r. 5HEO PERSHAD. (1883) 10 I. A 98“ 

6 A 84 (95.94) -13 C. L. B. 305 - 4 Sar 430. 

- Sot oho PRESIDENCY INSOLVENCY ACT Of 1848. 

S. 24. 

Jurisdiction m-Confllct of. 

1 - AimiHiitretien of Pn-ptrly-Court having fimtr 

,/_(W/ tmff,yr,J to aJmiuititr tit alt lotally >mt 
partully-Coun tmf^YitJ to ad mi nut or .mf/tltly- 
Comth.t Artwr*. 

It ».«1J be matter f>* legiet if the |»»w«i» of oik Utilt 
to administer the eMatc of an insolvent completely were 
retrained by llw* of another (.‘.Kill which can only do mi 
lucallj and partially ( Sir Arthur Wilton.) OFFICIAL 
assign*! BOMBAY Registrar. Small Cause 
t-omAMRUSAR. (1910,371. A. 86 (WJ- 

ST C. 418 ( 424)-7M.LT. 417 -14 C. W N. 569 < 
7 A L J 357 12 Bom LB. 395-68 P W.R. 1910- 1 

UC.LJ 443 -45 PB 1910M19PLB 19l0- 2 

_ Rttlnoli'* •** aJmimitralioN »f property-Court 

luttnr lurtUitlitm « rtgorJi—AijuJnotion prior hy 
,m.t m *4ith proptrty *4 ttltJ hut uhith tail only aJ- 
mim 1 I 1 r , 1 -AJliutitoliOH lottr h Court in uhitk proptrty 

A firm of ttadeis carried 00 business at Amritsar and 
yther places in the Punjab, and also at Bombay and else 
where On iheappfcalkm of a creditor, the Amritsar 
Insolvency Court, in the presence of four out of the five 
member* of the said firm, made an order declaring them 
insolvent, and requiring them to furnish •ecurity. and to 
put in h*ts of property, creditor*, and de»*or>. 

Suli-eouently. all the member* of the firm were, on an 
application by other creditor*, adjudicated insolvent by the 
SLZ Bombay under II A 12 Viet. C. 21 and a 
votrnc order wa* made at the same time, vesting the pro- 
nrft y „f the debtor* in the Official Assignee of Bombay . 
*Uo£ the Imperial Act II and .2 Vic. C. 21 when an 
ad indication was made liy the court, the estate of the debtor 
, it, ,kf Official Assignee, and he was to administer 
i. k under the Punjab Laws Act IV of 18/2 (S. 27). 
no'transfer of property took place, what was entrusted to 
the Punjab Court being merely administration. 

- * *• - arising as to whether the property of the 


On a question arising as «si r v r* a v — 

ilrtenrs in the Punjab passed under the vesting order of the 
Bombay Court, and whether the Official Assignee of Bombay, 
or the Insolvent Court at Amritsar, was entitled to realise 
and administer it. U4 that the property of the insolvents in 
the Punjab was vtrfed in the Official Assignee of Bombay. 
( c, r Artkui WUm.) OFFICIAL ASSIGNEE. BOMBAY V. 

RFf.tsTRAR Smau. Cause court. Amritsar. 
RECK ™“ ( m0) 371. A. 86 (91 2) 37 0. 418(424). 
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INSOLVENCY —(C n/d.) 

Jurisdiction in-Confllct 0 ) 

7 M. L T 417- 14 C. W. N. 569 7 A L J. 357- 
12 Bob-L. R 395-68 P W.R.1910 11 C L J 443 
45 P R 1910 119 P L. R. 1910 20M LJ.432 

Mortgage- Suit to cnforce-Oeatb of mortgagor 
pending, and devolution of his interest on his son an 
undischarged insolvent. 

-Mortgage*’!, icmedy in ca«c of .V,v C. P.C.I* 

1908. O. 22. It. |0—MORTGAGE SUIT. 

11927)511 A 190(192 3) 54 C. 595. 
Set off. 

- DtU HfurtJ Grtirnmtnl fnftr—Mnhml trtdn 

of—Indian hukunty Art (9r4 Gu. IV.. C. 

73). S. 36. 

P. and Co. having Urn**! a large Him of ihe Bank of 
Bengal, deposed Company'* paper mMh the Bank l..a 
greater amount. a» a collateral srturit). *u«p-niol with a 
written agreement, authorising the Haul, in .lefa.lt .4 itr 
icfKaymnM. of the kun I»>’ a given day. " to xli the C.« 
pany. paper for (hr re indw^metf -d the Bank, rendering 
to /’ A Co. any *mplu>." Ikfkv default was nude in the 
tc payment of tk k<aii. /• & Co. were .kcUi.d ^4,**.. 
under tk Imlian Insolvent Art. 9 Geo. IV. C. 73 ; be S. V. 
of which it wa> dccklied. that .here there had been 'mutual 
credit given by the insolvent* ami any rthei perx*..** 
tWbt« demand might \r «*t ofl h|m the other ; ami 
that all ftcli MAs * might I* proved unde, a commit 
of bankruptcy in England might k pnnml in the vunr 
manner under the Indian Ad. At the lime of the adiudi 
latirm or insolvency. the Hank were j|m. hofclrr* of too p,„ 
note, of Pi Co., uhkh they had dixounlcd f..» them be- 
fore the tran-artion of the kun. and the agreement * to the 
tlrpn.il of Ik Company's paper. The time f. T the retuv. 
ment of the kun having expired. the Rink *U the Com 
|»»y; paper, the proceeds of which. after .at,.fving the 

Ee'Xlav! ,l “ l “* 4 

l/<M, that the Bank Cottld not xta.fl the amount of 
two pm note*, ami that the rax did not come within the 
«Uux of mutual credit in the Bankrupt Art. (lyrd 
Pr.n^im.) \ HUNGBank or Brngai 

(1836) 1 M I.A.87-1 Moo P. C . 150 
1 Deacon 622-1 Sar 97. 
Systems of. in India. 

ImfirM and /«,!/ J<t, bating 

Under the Imperial Art of Parliament. II ami 12 Viet.. 

Mvii. N nSr 7*^1 *******• 

he High Court* in the Presidency town* in I*),, 

KofTndT^n 0,1 

limit* ******* much wider 

Under the Punjab Lm Act. IV of 1872. in a xrio of 
kvtion> beginning with S. 22. the IrgULture of the 
mn-General in Council has created a system of inJh^r, 

IT- - h « Ac, can be e*Sj2 

within the amUt preserved bj- the Act } 

1 ‘kwio j n * ed - a ,hi,d s J' ,rm in India, embodied ; n 
Chapter 20 <>f the C. P. C. of 168’ (Sir At tin, ir / \ 

Omcm. Assignee. Bombay V. 2c^*!S? 

( « SE CwUkT - AMRITSAR. (1910) 37 T A «cVmv } 

7 A L JW; 7 M L T ‘ 4 ' 7 ' ”C W. N. 569 = 

llC I j lA 2 1 R 395 68P W B 1910 = 
11 C.LJ. 443=45 PR 1910-119 P.L.R 1910 = 

INSOLVENCY ACTS LJ.432. 

—-InydvCTcy Act of 1848 (II and 12 Viet C 1 
for cases under this act see under InSv^ 


INSOLVENCY ACTS-«T.W.) 

- InUrfutatim ef—Patti t/ Indian life—Keferentt 

/<* —XtliHlIf. 

The .statute (Indian Inn^vency Act II and 12 Viet.. C. 21 
'bukl lie interpreted with refrrence to the facts of Indian 
life (170). (l,,J IIMenu.) KUSTOOR CHAND RAI 
Bah vDl’R K \l DHUNPLT SINGH BAHADUR. 

(1895; 221 A. 162 23 C. 26 (36)= 6 Sar 617= 

5M. L. J. 269. 

-Preudeacy T.uhn InM.lv.-ncy Act HI of 1909. St/ 

Presidency TownsInsoi.vencv act III or 1W. 

-Provincial Insolreacj Act III of 1907. Stt PRO- 

VINClAL lNSO|.VFNC\ ACT III OE 1907. 

—-|‘ un i jb Uw> Act IV of 1872. Stt Punjab I.aws 
ACT IV OE 1872. 

-Singapjre Bankruptcy Ordinance. Stt SINGAPORE 

Bankruptcy ordinance. 

;-6 c*. IV. c. lO—S. 92—AV/Vd/ of. ly 2 4 

3//i// n\ C. 114. St. 7 and of-PrtHimnt 

- i.Jil i'i Jtk—Dtfrsiticui . >f—Almiiuhhly in rtidtntt. 
ftww whether the R W htat of fch Geo. IV. C. 16, 
i re mt fj, .epeakri 1^ thox of 2ml and 3rd William 
l\.C. 114. S« 7 and 9 a» to make the depositions of the 
petitnming. reditor’> deU evidence only in the ca*« specified 
by the Ut« Art. .4 the witness being dead (292). (far,/ 
fir an film.) J.AUFS Cl.ARK BaBOO KOUPUUI. 
Miiik k. (1839 ' 2M I. A 263 - 3 Moo.P. C. 252- 
Morton 430=1 Sar. 188 

INSPECTION 

j t or|»eati<<i— Mtniber of—lkioks of corporation- 

in«pestiio ..f-kigh, „f. Stt Cor pt>RATioN—M ember 

n»-I nspection. (1908)35 I. A. 130(136)- 

32 B. 466(476 7.) 

INSURANCE 

Fire Insurance Policy. 

-j—Ptiusuan af fr/mit/i damaftJ by Art laitn and 
7* *T «"H*T *"dtr—Danafti la f.W; af assurtd 
during ftnad af-Cm^nfs liahlily far-Damagt t,mtd 
*T rtstd U txhno.uk fir,. 

An insurance company taking and holding possesion of 
premi.* damaged by fi, f umler the prov isions of the policy 
m that behalf dae» *O in its .mn intere^ for the purpose of 
rnalihng it | 0 minimi«e the damage and n<8 because it is 
, 1J d,, J ,n ,hc assired. It* power* arc of the nature 
ofapmilege to do that which is most for it* own knefit 
umler the circumstance so a* to reduce the his*. But when 
the company ha* «o taken posesion .4 the premise* and 
^ * hjt ,n rt ' "P* n >° n was w i*e>t to minimise the damage, 
rt canme say that the actual damage is not the natural and 
direct resequence of the fire. 


Where 


an insurance company took and held pnscsk* of 


premia damaged by fire under the provisions of the policy 
:hl! Wulf aod •* found that the premises were 
maged no, only by the water employed to extinguish the 
,f "l 1 al ^ br ,hc * a, « ^'"g allowed to lie on the machi¬ 
nery thereafter and during the period the company was in 
M ,hat ,hf company was liable for the loss 
nil the moment of iu delivery of the premises to the 
a*u-ed. ,y f OT the loss caused by the water being allowed 
, J af,tt ,he c *tioguishment of the fire. 

S” ?*** 7, ,k ! ]oss / till the- moment of the 

S; h ( 7 *** *'<■ -•/«.//«,.) AHMEDBHOV 

HABlBRHtn r. BOMBAY FlRE AND MARINE INSURANCE 

T ,1 „. i 19 J 2)4 ° 1A 10 ^ 37 B 183 = 

15 Bon. L B. 19=17 0. W. I W*iS= 

171. C. 75 = 24 M. L. J. 328. 
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INSURANCE— 

Life Insurance Policy 

_Deposit without writing of-Charge if created by. Su 

T P An. S. 130-LIFE insurance POUCvr. 

(1912) 401A 24 - 37 B 198 

-Money due under-RifiM 

S 130, T. P. Act if an. S<t T P- ACT. S. L>0-I ; IF> 
INSURANCE POLICY. (1912) 401 A. 24 - 37 B-198 

Marine Insurance 

Cargo. 

- Unnmt m-A 1 **** , " fJ , *'~ 

h’rtict h iiimro/ of—Ftrm tf. 

Whatever tfifcUMtf «f arntnOm hj ' f 
u, notices of abandonment in U>,im »-£. a *rtt <"« 
have been acutely nectary «•_■« 

"abandon 11 ; any equivalent r»p*~w»' ■*» 

up to them the propetiy hind »!>•" •» >—g. j... 
ing been totally |m. mu*« always have he.. lim 

Held, that the letter ..I the lOth of June. f>« m 1 

,o the underwriters. W» a sufficient £■*■'***» I 
tion of the assured to riivisi:,hemselve>nf - 

f/ttitt httunJ ff-KMtmMttim i* 

ts V* •“ ■ "r «•-st ;r 

ill adandoninent wrt r" 1 *'" fETdLritfi- 
What 1 m leaxmahW rime. tn a 
must depend up* the P^rtuular 

i«fS!«SsgSS 

,.| Jutlgmcnl f.i-lr ££££an 

enable Inm to determine whethei he 

_.TrawMcwn* ■».*»*»**; 

T««»SH"»fr*Tor c«ca MM pc(llJ) so*(Sl»> 

■—--i-ssK.'sr— 

_am"* "/* » 

^sESESSfcr- 

voyage from Moulmcm to »■» 

against total loss only. .»* ship Hav ing be- 

The evidence was to the effect ^ 

tome a wreck, the taptarn, «' R i bfc peoemkd 

or discharge the cargo, deeming it <«P££ of 

(0 dismantle the ship, and gave notket 
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INSURANCE—<(W4.) 

Marine Insurance— [Ccatd.) 

“Cargo" and "Disiiksemesis 1 of ship-Poll 

CIES OF. AGAINST TOTAL LOSS-(LW4.) 
alnndca.nent of the cargo, anti sold both ship anti cargo 
by public auction, and that a Urge part of the cargo was 
afterwards saved. 

The Court below held that, as the cargo might have 
been, and wa*. in fact, partially saved, there was no such 
Mai k»» of the cargo and freight as entitled the assured 
to recover •* either of the Policies. 

Their lordship* affirmed the judgment below as regards 
the cargo, but varied it. so far as related to Ihc Policy on 
disUar«emcat». holding that a> the ship, when she was 
itduved t« a wieck. was incapaUe of earning any freight, 
there was soch a total low of the disbursements, to lx: paid 
out <4 the freight, as to entitle the assured to recover on 

that Poiky. (UtiCUmM.) Currie & Co. ». Bom 
bay Native Insurance Co. 

(1869)6 Moo P. C. (N S.j 302-L R 3P. C. 72- 
39 V J P. C. 1-22 L T. 317-18 W R. 296 (Eng). 

Contract for. 


- Il’tj/ 4M#***I it. 

The suit was for breach of an alleged contra t to "issue 
Potties <>f insurance coveting war ri-k* on g-ods" shipp-il 
Of to U shippesl by the plaintiffs "at the late picvailing at 
the time nf the pUintill firm'' declaration rif the 'teamci. 
by which go*K. as aforoaid. were to lie shipped. “This 
was founded .at (u) a wiitteit qwtfalicm by the defendant' 
of their k»we*l late on jute per S. S. Constantino' XII at } 
per cent, and war risk at 5 pet vent, less l0|wr cent; (*) 
an aneptance <4 this .ate by tin plaintiff*; and (c) an 
arrangement lhat the plaintiff' should supply the defendant 
company with a statement of the ajpnuinute amount to 
be coveted. The alleged contract arose on an acceptance 
by w.*H of n»«.h of a tetter quoting a rate of premium ami 
on a dielaratwn l>y ««d of mouth, not of the name of Cl* 
steamer. I»y whk h the good* were to Is. shipped, but of the 
I rapes ltd value of the plaintiff' 1 goods to be leaded on board 
of her. 

II,U. that tlx contract alleged l>y the plaintiffs was a 
contract for *ea insurance and nothing che (IW). (hrd 
S*m*tr.) StRAjMUl.l. NAGORKMULL v. THE TRITON 
INM’RAKCCCO. LTIi. (1924)521. A 126- 

52 C 408 23 A. L J. 105 (1926)M. W. N. 257 
6L R P C. 66 27 Bom L R 770 
29 C W N. 893 A I R 1925P.C 83 - 
861. C. 546 49 M. L. J. 136. 

-fcnforcraUlity of—Contract by word of mouth. Stt 

Statuit — Provisions o» —violation of—ohjec- 

iwis to (1921) 521 A. 126(128 9) 62 0 408. 

•• Orem covfr “-Policies in terms of. 

-AV/.ij/ it lUKt-Sf/rifii Pnftrmanu. 

The aimcal arcre out .4 a suit brought by the appellant 
for the specific performance of a contract made by the 
rtspwWnt company to deliver a policy of insurance not 
eicceding R»-15.000 on rice and disbursement' for and on 
the Copeland Isle on a Voyage from Rangoon to Bombay. 

The plaint alleged that on 9-3 1883. the appellant entered 
into an agreement at Rangoon with one M. for a charter 
of the latter 1 ' vessel. Copeland Isle, from Rangoon to 
iVunhay. and that M guaranteed the vessel a good insu¬ 
rance ri*k »d undertook to obtain insurance for such 
pods as the appellant should ship by her; that the appel¬ 
ant. intending to ship 100 bag* of rice on boaid of her. 
required .V. to obtain insurance for the sum of Rs. 15.000 
opei the rice ami the disbursements which the appellant 
to make on account of the vessel; that M applied to 
; the agents <4 the respuvdents at Rangorn to accept an 
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INSUBANCE—* ContJ.) 

Marine Insurance-(toft/.) 

"Open cover"—P olicies in term> or-#*«/.) 

instance rid; to the extent of K*. iS.flnni^ibr rnpcUad 
Me In Bombay. whkh they agreed n. *•. awl in . a- tnif* 
issued an "open cover" for the *air. . that M Uoeghl and 
made over to the appellant the "open corn" awl at the 
same time indorsed it r*«r to the appellant, in.* •'•rdauce 
with the custom prevalent in Rangoon, and thereafter the 
appellant ext*, used a charter party for the said v*"*!; that 
the appellant 'hipped |00l> lug* <>f rice ,« the Copeland 
Me, and disbursed <*i her the vam of K*. 1000. and on 31 
3-1885. wrote to the* re'pondent'’ agent' a letter rctjaeMing 
them to declare polkiri of in>urance m 1 <W) bag* of rice, 
value K«. 10 COO. ami the di*|jur*e«eal of the vessel from 
Rangoon to Bombay. Kv 5000. and weired the premium: 
that the ropandent' on 1 4-1885 replied by letter regretting 
that a< they did not grant the appellant an “open ,..v r r“ 
they could not i**ue a polity, and reluming the premium ; 
and Ihal the re*pendente perd'tenlly refuel to i"«r the 
policy, and that the Coprfand Me whiht p:.. mlirg <n her 
voyage to Hominy was totally M. 

V|»n the evidence in the »uit their latdrhip'ejiuc to 
the cnnchlMMi that the- open cover wa* given to V. in order 
that he might give it to the charterer of the twcl. and Hut 
it was a proposal to inMiie. and tlut although *ldre"ed to 
.1/. it could not have- been intended for hi' aaeprawe. a' 
it wav known that he *a» not going to 'hip the rkr 

H,U. that when .1/ handed the opm enm to th. appd 
laid it wa»a sulid'ting proposal capableof bring ac.eptnl 
by him. and that when the appellant applied to the respond 
cnl' for pidicio to the amount mentioned in the com. 
there was an acceptance of the proposal *n a* to make a 
binding contract with the appellant to in>ulr and i"ue a 
policy in term' of the open .over (TO). 

The acceptance liy the appellant Wa' nude whilst the 
offer to inMiie wa* 'ub'i'ting. and wa* 'aBk teni to complete 
the contract (70). 

Qnatr/ whether the contract became complete when the 
charterpmy was signed, and the pofo*al toin*«rcwas 

acted uj»n (#0) (Si, flcWCWI.) BHW;v»andaSS 

Thf. Netherlands India Se\ and fire ihsu- 
RANCE Co.. t>i Batavia. (1888) 161 A 60 • 

16 C 564 5Sar 293 

Ship. 

- A-Ittal total I,hi of—What amonati /... 

A Ship cannot be considered to be an actual Mai lo« 
whenever »he in under water, or even when she is *.!«*. 
ged Ul such circumstance* As to pre^t to , p,,.^ 
of some difficulty (191) (b'ise.mat Sw,.) CtmCo 
f. Franki in fire Insurance Co 

(1927) A I R 1927 P C. 188 1011 C. 332- 

96 L J. P C. 132 

T^ZI' "~ D *’ "■ ,4 " JW -»•* 

When a ship and cargo are in peril of being lo*t. tbe cars 
tarn »called upon to act for the benefit of all concerned- 
He is not at liberty to prefer the interest* of one of the nar 
tics to another (315). The captain i* bound where tW b 
danger of loss of ship and cargo to act for the Ur,fi, 0 f 
all Concerned. He ought no. to treat tlTZS££ 
ost. and to regard only the interests of the OwL of t£ 
cargo, and of the l nderwriters (3l7). (W a /-,/,,n 
CukKiE and Co.B ombay Native IssuKwrr m 

% (1869) 6 Moo P. C (N S.) 302 = L R 3 P P w 

3^ L ^ P.' C 1 = 22 L T. 317 = 18 W. R. (Eng.). 

—Captain of-Tran,hi pm/at c f ,ar.+-/) ufr 

t T^SL^ lbi fnm fu,,u "* *W "*W. 

The Captarn is not under an absolute obligati , n . 
*'P » ™ g o thn > ship h d«bwS2 


INSURANCE 
Marine Insurance- (Comtd.) 

Ship— (Comtd.) 

vewa-e :n*ured. I»«: may exercise his discretion upon the 
*ul>jcvt (318). (W CUmiford.) Currie k Co. r-. 

ItoVIR VV N.A1IVF. INSURANCE CO: 

(1869)6Moo P C.(N. S.)302 = L R 3P.C.72- 
39 L J P C 1-22 L T. 317-18 W. R. 296 (Eng ). 

-Stazwtkmea of—Inter m/d i ate parti—S/iuvrthi- 
jt—ll’arramty at—Tim/ P.di/y—Voyage Polity— 
Ontin/lum. 

If. a* wa» contended, in a time policy there is a warranty 
of 'caworthinc**. at the time the vessel started on her origi- 
nal voyage, thi' ve**el i* found by the Court Wow to have 
Urn x-awocthy at *och a tinsc. Then tomes the question, 
avuming *he wa* *eauorthy when she started on her 
voyage —is there a further warranty that she shall be sea- 
w<*ih> at every intermediate port she touches at. pending the 
P*°jr*** or continuance of her voyage, which is to last for a 
^Pesified tifjfe.» Now. if it had Ireen a voyage policy, there 
is no question, although there had l»een a warranty of sea- 
w«thines* whm she started on her voyage, there would be 
no warranty that she *hould be seaworthy at an intermedi¬ 
ate |»rt at whki she touched, which port she is endeavour¬ 
ing to make intermediate: and if it were to be held that 
there wa* a warranty in a time policy that the ship shall be 
x-awoithy at her departure and at every intermediate port 
-luring the- currency of the time polky. it would l>e holding 
that there r* a warranty to a greater extent in a time policy 
than there would In- in a voyage policy (370 I). 

ihceUr. that. 4"uming there Vtl in a time 
P° b, y a •*'’*") °< se*woithines.». it was satisfied at the 
lime the voyage nunmeucnl. and that thete was no warran¬ 
ty at any in!,mediate port (JW). (Si, ]ck>< Jtrrii.) 
Ifnmns r. HEVXOCK. (1853)5 M I. A. 361 - 

8 Moo P C 351 * 1 Com Law Rep 406-1 Sar. 452. 

— -SMmtrliiHtu ul—Warranty ,\f—Amtxin{ of, 
7 ,mUFm itauM—Timf rfi/y-Vajapt P/Ji/y - 

Duhmti*,. 

Th< general rule is that a polky of indemnity, being a 
wrrttrti instrument, the terms of that instrument most be 
construed subject to certain conditions, one of which is. that 
“ » 4 W policy, custom and decision have annexed to 
tlut contract a warranty of seaworthiness, and that there is 
PO custom and no decision which warrants the Court in 
saying, that in a time policy any su.h warranty attaches 

1/11 \s»Mnjtm ».) Jenkins p. Heycock. 

(185316 M I A. 381-8 Moo. P C 351- 
1 Com Law. Rep. 406-1 Sar. 462. 

——&&wtii»,n af—H'arrtntj of—Timt Polity. 

If it were necessary to determine that in a lime policy 
there is no warranty of seawor-hinecs. my Ixrrds would 
pojiUy be inclined to adopt the opinion of Lord Campbell 
Jnj ,hc J “ d 8° ,0 ‘be full extent, namely, that there is no 
warranty of seaworthiness in a time policy. It is not neces- 
77 '? ,hal ( y,inl ‘o ‘be full extent (370). (Sir 
/«*«• jrHt.) Jenkins Heycock. 

(1853)5M I. A. 361-8 Moo. P.C. 351- 
1 Com. Law. Rep. 406-1 Sar. 462. 

— —Sinking ,f bjtmmr/d agamit total lou—Nctiu of 

7 tnJer hy asm red of-Autptanu binding 
h MKdmnrttn of-What tmmnlt to. 

A boat, which was owned by the appellants and which 
was »nk. was covered at the time by polkies of insurance. 

'***?* by ,he "*"***. and which contained 
the following clauses 

In ascertaining whether the vessel is a constructive total 
yiht shlU ^ as the repaired value, 
and nrehing m respect of the damaged or break up value 




THE PRIVY COUNCIL DIGEST 


*353 

INSURANCE—(CW./.) 

Marine Insurance-^.*/./.) 

Ship. . ... 

of the vessel nr wreck shall he taken mto accnunt-\\ ar- 
anted 10 ho sobjecl to Knslish l» and ** *< habthty 
for and settlement of any and* all claims 
and also sue and labour cbM* » the «sual Tfce 

disbursements policy further contained «* «•** 

"to follow Hull underwriters in the event of «'<*! " • 

structive or compromised total loss.” . 

The appellants sent to the underwriter, ■«** 

.he accident on the day of^ colisi^l ^eoUb^ 

donment which was refused by the redden* The to* 
was raised by the underwriter through 
the surveys and estimates were being made for ftp* 
salvors asked the underwriters nfMW * 

the wreck were to be mid. they would be*«twa “ 
purchase. The salvors were asked »£***«*» 
writing which was done but after some interval * was 

' h r "trJ’Sin 

did not purpoit to sell ami come, or to 

that purpose. AnSgS 
would only have I wen aiiexecutoryont'^n 
would be able ... perform . and ^ 

the abandonment, hut in itself it <*nU "-< « “ 
ownership. As a matter of 

was nothing more than a mag* “***. 

connexion with pjovwg a |fce „f the to* if 

the claim or with prepannK to make^ ^ 

they should fm INSURANCE 

oTSUa I B (1927) F. C. W-J* 


2 3S4 


INSURANCE COMPANY 

_ Chim 

f rfly ^"^ ue tou, with an, 

In their I-ordsh.ps' view it is impov «« C(lB . 

confidence whether a reprintlaiw b> ^ ^ ^ 

pany that the,did not intend »***£* for dot.*- 
part of the a*u,ed in making a <*>»*££ ^ 

Son of his property by h^* 9 »**» «* ,, 

fact, a r'jThii !- the Mm (**X 

Warn' rt-Etrt-W" **' 
by ComtanT-FMtd- . e Policy, ooe 

a certain time -b-i. full 

that the amr^JouW |hf <Jlhef that „ 

particulars as to the loss *«» ^ wilhr ^, the 

time before the adjortmem Company had 

Company incurring■ ‘J^agem-t of the 


er possession ot tne assure- * ~ t|fDt * 

out of possession of the rig a 0 -topped from setting op 
Htli, that theCompany w^^rfr^ ^ tbe 
defects in the claim made and coda ^ 

claim KlMi 

3E3 YORKSHIRE 

THOMAS CRAINE. * (1922) 3^» 

148 


INSURANCE COMPANY- (C^.) 

- rAitf-VAiHy rf-Rt&t l* 

tf fnmiumt snti int^itigt <*/ tirtamiUnm ealil/mg 
iHMtatt +f 

The acceptance of premiums with the knowledge of cir¬ 
cumstances entitling the insurer to avoid the policy estopped 
him fnwn aiming that by reason of those circumstances 
the po&cy was not valid (2*1). {Urd Atkin**.) YORK¬ 
SHIRE Insurance Co.. Ltd. : Thomas Cr aink. 

(1922) 32M L.T.25PC. 

INSURANCE POLICY. 

■&Y UNDER (l) INSURANCE AND (2) INSURANCE 

Co. 

INTENTION 

-Object—Distinction between. S. PENAI. COIIE- 

SS.34. 149 (1924 ) 521 A 40(52) 52C. 197. 

INTEREST. 

AGREEMENT ENHANOIHC—CONSIl)ERATION FOR. 

Award oy—D iscretion of Court. 

Bond 

CLAIM TO—LIMITATION Rtk TO. 

COMPOUND INTEREST. 

Costs— istfrfni os. 

DECREE. 

1)100) REVERSED ON AM I tl.-AMOUNJ RECOVER 1 
El* UNDIR—INVERIST ON. 

Enhancement oe. on default. 

Et/U(TABLE CLAIM TO 

Equitable compenaaiiok-awaru oe interest 
as 

EXECUTION SALE —SmiNC ASIDE Ol—INTEREST 
OS PURCHASE-MOXEV. 

FUTURE INTEREST. 

IJABILITY UNDER BOND FOB—EXEMPTION FROM. 
MLSNE PROFITS—INTEREST ON - DECREE SILENT 
AS TO. 

MONtV DECREE-JUDGMENT DEBTORS UNDER—PAV- 
MINTS BY. AT DIF»F.RENT DATES IN SATISFACTION 
OE DECREE. 

Money had and received-action for-Inter- 
1ST IN. 

MONEY WRONGFULLY WITHHEI4»—INTEREST ON. 
MORTGAGE-SUIT TO ENFORCE. 

NEG0I1AHU INSTRUMENT. 

PERIOD AND RATE 04’—DISCRETION AS TO. 

Principal—interest when accessory to. and 

WHEN NOT. 

Rate or. 

RIGHT TO. 

STIPULATION AS TO—PlNAl.TA OR NOT. 

suit—Interest subsequent to. 

SUIT AND DECREE—INTEREST BETWEEN DATES OP— 

Rate of. 

Wagering contract—Sum recoverable under 
—Interest on. 

WILL-MAN ACER UNDER-AMOUNT WITHHELD BY 
-INTEREST ON. 

Agreement enhancing- Consideration for. 

_Necessity. Set DEBTOR AND CREDITOR—INTE- 

REST ON LOAN. (1871) 8 B. L. B. 110. 

Award of-Discretion of Court. 

.- Submmif" tf—EBct. 

Upon tbe question whether thi* sum ought to have been 
ordered to be refunded with interest, their LordrHps are of 
opinion that this care Hands clear of what is ruled in the 
final part of Lord Cairns’ Judgment in RcJgnt v. Tit 
CtnftAr f Eumflf it /hrii. because they find that in 



THE PRIVY COUNCIL DIGEST 


INTEREST—(O/i.) 

Award of-Discretion of Court-(C «.'■/.) 
the proceedings <>f the Chief Court t«f .hr Punjab there wa* I 
a salunis'iifl) In lh*‘ ili- ieti»n» <>f the .bethrt ink 

irM on that Mini «h«mH be .illo.ol •* n*4. With ihe «x*t- 
rise of that di« rrtho in the juiti- nli>. j» thru I • «!*!•: p* 
air mil to inter fete (146). (Si> }jm<* II' I' Aifr.) 

h'nktsttk Smonkv«»» Sun n*k Ism a. 

(1877) 41 A 137 =3 C. 161 (1731 3 Sar 717 

3 Sutb 405 1 P R 1877., 
Bond 

-InlrnS pj\.ilJr umlti — l.iaUIilx 6* — Eicirptixi 

fl'HI. during priinl nf Mutiny, ami snwrjuent irkiiuptixi 
nf Itfilish iuh—Kijjhl t». S,t H<>Mi-lNHk»ST PtYABI» 
UNl>KK. (1866) 11 M. I. A 120(127 8) 

-Kale nf interest fixed in— knlwtiun <4. in viit lo en -1 

fni.e tmnil—IWr of—llnml it<4 *.< aside Inal dto.nl to 
«aml as H<wky. .V.v HONli— INTFRFST—R.ttr nr. 
H\Kl»IN HONli. (1866) 11 M I A 120(127.1 
Claim to-Limltatlon bar to 
- — /ViW./A </—Cliim !•<. 
trut Isfiy lahr/il a! if,. t»/J rjh—F.tnUuu J*t 
Kiwi fkiio 

WhtltllmhM independent contia-t to pay intnot. 
Ihe inkiest is a mm a. „•**..,> .4 the p,irv ip>l When 
intvrmt is* mete acres-uy t.ithr priivipal and a Main to 
Ihe lallct i* haiml by Malnle, the* intetr*t tKir*«i • ann.4 \* 
movmd. Thi. primiple i» in.i|>pli<able l» a ia*e in «h>h 
ilicie i« > s|„eij| MipuUi.ui (.. ( >a\ inlnrM at a spnifinl late. . 
(/.-»./ U'4,n*<t,>H dftt.) CurtNi: Tmm Piiin 
I .am Kin Sam:. 

(1929)30 L W 470 60 W N 822 1191 C 623 
(1929) A C 670 A I R 1929 P. C 240 
Compound Interest 

-Agreement fu—Necr-dli—Cnorphunri inletrM r«4 

allowed in ahmm <*f a pwig. (/ ,./ /?„,/. 

Jkwan I n Dac. \ e. N||\tAViCHirnHt'it| 

(1927)551 A 107 7 Pat 305 26 A L J. 124- | 
, n „ T (1928' M WN 154 30Bom LR 305 
1071. C 337’ 47 C L J 302 - 32 C W N 565- 1 
27 L W 740 A I R 1928 P C. 80 = 
5i M L J 325 

““Agreement ftw-IW of-(W,* „rlii.,. U.~J 
/ *i//im„,y.) k.Mi||\ K|«HIN lllBA l.»L SlN(,|| 

(1928)4 0 W N 344 >(1927) M W N.73 
100 L 0 .. 6 ? 3,CW 1,566 45CLJ308 
38M. L T (P C.) 97-29 Bom L R 791- I 
AIR 1927P.C 50 52MLJ 715. 

T mm t* Air-T%r fivfa 
"*•*-*»*■**# Httif* 

*?,<«( tivtf Miv.vn.-e/ „f, r u,H 

4 r /i, 

at/MHh—Ef.yt' 

The pl.iinlifls m *tt % nf a H* Hindu family, and 
, ' f 7T 00 4 Usings. The defendant 

hfgan In hnrrnw money from the nlaintiff. the ’Oh n/ 

dav ^ a !" rtPiri,i,W ° f 15 mon,h ' **« 

«T t0 ,hf Forth « ^ ««e 

acnancra from lime to i,me. ami ihe aeconnu *ere 

2>thJ«h 1 -'24. cn.respondmg to Mae. |Q|7. v, that the 
account httween ihe p„iie< .as ,unnine fo, ahxt |4 iea^ 
StmjJe interest nas charpd upon each advance from ,he 
dale of s U( h advance until the date .Sen the principal 
andinkreM .eie ca.ried into 3 ^rale cohimn^of the 
3?* 5” *-rine .hich the interest .as char^ 

nt<1 account .as then ad]u>td and Interest cal• 


INTEREST ACckiJ.) 

Compound interest— (C.W.) 

I celatrd no the total artHmnt found due. so that compound 
1 intereM .as charged. Daring the time the accounts .ere 
running they .etc submitted to the defendant and on nine 
mra'jnns be signed the accounts, ihe first occasion l*ing 
Ifth Maih 1312 ai.l Ihe last occasion being 23lh Jeth 1324 
F.i«:i. Thrac,<.unt"ulnnilttd byihe plainlifls lo the defend¬ 
ant ami signrl by him as above mentioned showed the com- 
paml intrir4. the dates al .hich the adjusiments respec- 
ri'riv were marie, and tin- period during which and ihe rale 
at which the compand interest was charged. Nevertheless, 
in a suit In the plaintiffs to recover the balance due to them 
!>y ihe defendant, ihe High Court held that ihe plaintiffs 
were *4 entitkd to tcrom ihe compound interest charged 
in the accounts. They did so .« the ground that the plain¬ 
tiff* hid. in then plaint in the * u it. set up a specific case of 
an agreement that inkiest should 1. charged with annual 
resi*. that annual rests had not lieeti nadc in the accounts, 
and that th, specie case set up had been proved. The 
accounts did r-4. in fact. sho. annual rests. 

lltIA that the High Court ad'-pkd too narrow a view of 
the pi nntifl’s ,a^. that the pleadings alleged an agreement 
'<y the defcmlani i» pay ihe comp^ml interest charged in 
the account, which were *ubmitied to and accepted by him, 
ami that *«ch agremient wa* proved. 

Ii is true lhat it «a. alleged in paragraph 16 of the 
plain! dial the plainliff’s nraciicr wa* to charge inteied with 
annual rests. Ut thr.r is ak, *p^ ific jllegalion lhat the 
ih-femlant was infonned of the claim to interest ami com- 
p.-ml interest and he acceplnl She claim. In vie. of th«w 
alrgalnns in the plaint tk.ii hardship, are of opinion that 
,hr Jir ctnithd to rely upm the c*our-e of dealing 

the parlies as showing an agrennenl hv the defen- 
doit io pay the comp «u ml inlerrst which wa» in fart charged 
T •** plainliff. in the aaount. sulmrilled lo him. (Sii 
I*™* x**JYn*«.) HikA Lai. Samu r-. Laoimi Pha- 
NAD Nab AIN Sist.h. (1929) 27 A. L. J. 787- 
33 C W N. 921 31 Bom. L R 905-1171. C. 496- 
50C LJ.183 30 L W 615-=(1929) M. W. N. 770- 
A I R 1929 P. C. 176 - 57 M L. J. 319. 

--Contract implied for- What amounts tc-Evidence 

nf-AdmtssildSly. St, EviDPNCR Acr-S 92. Proviso 
(1919) 471. A. 17 (23)* 44 B. 474. 
- —Default—C.mipound interest on-Stipulation for— 
Penalty when and when m4. Set CONTRACT ACT -S. 74. 

-Offr. wry t,f mlYttil :tilt 

f<m-T,it-R 4 t< ,{ inUrat-Rm*H*U<*m ff-Eiflan,! 

*nJ /W/4_Mrf»*c/,W. 

The question of compound interest cannot Ire regarded as 
mturiy separable from the rate of interest. Compound in- 
at a moderate rate may nut necessarily lie oppressive 
and similarly compound interest with infrequent rests may 
L* 4 - "PP rfvivc - whik compound interest con- 

pled wrth a high rate of interest and with frequent rests 
might he m excess of any authorin' which the Karla (of a 
mot Hindu family) could have. The w hole conditions and 
terms nf ihe lending have to lie regarded together. There 
•‘no rule, which i heir Lordships can discover, which bin* 
l ‘7 l, *. hf ?- ,he,Prms ^ a ,oan are fh^^ged. lo kan to 
thru WBCtion. or to presume that simple interest must 
al*jy> he judicially preferable to comp-und interest, or that 
ratrs. Ii^aose they seem high here, must be unreasonable in 
Indu. (onipouod interest is common and may often be 
necessary and proper in India under the circumstances of 
tbat o«ntiy. The matter is not one upon which, one way 
ortbe other, their lordships’ Hoard has ever decided that 
there ■« a preNimotion one way. {Vium*! Sumno .) 

*{ u ; , ^ s «X A k,nkar sahana. 

1 1927 551. A. 85-7 Pat. 294 ^(1928) M. W. N. 242^ 
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INTEREST- -(CuttJ .) 

Compound intewst—(£W/*f.) 

27 L. W 461=26 A. L- J. 364 = 9 Pat. L T. 203= 
6 0. W. N. 400=47 C. L- J. 403 32 C. W N. 657 - 
108 I. C. 337 = 30 Bom. L R. 793= 
L L. T. 40 Pat. 120=A L R-1928 P. C. 64 
54 M L J. 427 


INTEREST—(f^.) 

Equitable claim to. 

—C tmJilim <•( 

In outer to invoke a rule of equity entitling a party to in¬ 
tereM. it is HtMiy in the firM instance to establish the 
exi*tcnce of a Mate of circumstance* which attacts the 
rqcital4r jarndktioa, a* for example, the non-performance 


uhen te 4 of uneonvi«ub4e bargain of a contract of thick equity can give specific performance, 
c,, <\»ntu »n Acr-S. 16-Dirrok- (/W Tmlia) MAINE arii NEW Brunswick hl.KC- 


and when not. Sff CONTRACT' ACT- 
BORROWING BV. (MW) 35 M L J. 6.4 

Costs-Interest on. 

_ Stt Cosis—I nterest on and Executing 

Court—Costs—Interest on. 

Decree 

- Dxu ef—lxiimi up t*-Rm *f> . .. 


TKICAI. POWER CO.. I.TO. f. 11 ART. 

(1929) 30 L W 153 A.I R 1929 P. C. 185 
27 A LJ. 1065 (1929) M W N 862 119I.C. 616 
98 L J. P C. 146 57 MLJ.662 

- Exfl.tfJ fi.trift—Stilt fit fftYHiHh <lllJ >t<t Oil 

i adrift—c/jim in nu if. 

When cnee such a contract ha* been executed. then. apart 


The Court mutt exertivr a judicial discretion in giving from ca*« where rescission on the ground of fraud i* 
effKt to S. 10 of C. P. C. of 1861. and would not I* N't' ->ogh». there remain* nothing to attrart tire equitable juris- 
fied in granting an inordinate or unu*ual rale of tntereM diction and the partie* are left to their icmedic* at law. 

/a.a* Where a party cannot, and doe* not. sue upon the con- 

' The rate of interest. however, to Ire allowed on the piioci m, because it i* fully executed, and he *ue> only upon the 
oal debt up to the date of the decree ought to be that, if any. covenant*. tbo*e covenant* mu*t I* construed according to 
which has been fixed by contract, express nr implied. let the ordinary rule* of <-«nstruc(H.n. and if they do not. **> 
ween the partic* (211). (■?" Mm CWWf.) (*» c««*trwed. give the pUint.fl inlcie*!. kt C*MO< claim ifll* 
INNER P (1880)71 A 196-3 A. 91 (107)= (C M unlc** it i* givtw to him at common law or under 

7 C L R 295-4 Sar. 178 = 3 Suth 788 *ut«te. There i* no place in the matter for the rttwcl*c«»f 

—sssr"- SrSETS 

StSmSSm* diw)sii.ni(*»)• ««» *«!£** a*™*!- 


■— ,, VaBAv- c°, LTD.p. Hart. (1929) A I R. (1929) P C. 185 

--Inter e*t notawanfed by-M^rtg^rW ” ■ » 30 LW 153-27 A LJ 1065-(1929) M.WN. 862 

Executing Court-Interest allied W-lnte.^ a^-^ 119I C 6l5 98 L .J. P C 146 57 M.L.J 6( 

'^dpchTf ° (1878)51 A. 78 (85)- Equitable compensatlon-Award of Interest as. 

“ DE 3 C. 602 (609 10). -^ tn Mahomedan wklow- twanl o 

_ _ i nlcr ~, not allowed by-KeCovetyol- Right VMOMEfUN I .AW— IMlWRK—INTE K KST ON. 

Mode of. .9rc DECREE—INTEREST—DECREE—T KIT. REST (1921) 25 C W jj 866 (87! 

NOT ALLOWED BV-RjCOVEkA m{W) _-/WAvr-^ tif.fi,ff ««rg 

_ fifJuftiiH if nit ij—H,mit if- Str*t li. ^ Competition for forbrarauce to enforce a money pa 

,t,curt, H dttnt fiiim,n( rtfitf' infanli/fid **» »'• ment i* best lakuUted cm (hr bad* of an equitable rate 

The Court’* power to regulate interest .«r"« Jr S 10 ‘* interest (301). (Lid Paiktr.) IlAMIRA RlHI »•. ZtiRAII 
.JvvniAfiMt which an*wer* to S 209 of the present (1916U3IA 294 38 A 581 689 


Act XXIII of 1861. wUA g™*** 

Code Of Civil Procedure (1882). That ^ *&**£* 
a plaintiff sue* for money due to hrm. »*< *»» 
a ty power to give such rate a* the co«M n«y thm^ 
by decree. The decree can only 

to the suit, and those who claim in 

getting the security of a decree ^ h^treomteoi » 

the £nerali«yof case* ^ "'V^u^ aS 
availed of by pen™' »•» 10 ,ht 

who claim relief incoa*istent with i«. . , ^ ^ 

Where. IhmfM «-« re*oh«d 


119IC 615 98 L J. PC 146 57 M.L.J 662. 
Equitable compensatlon-Award of Interest as. 

-Dower dc\iced to Makrtnedan widow—Award on. 

Sff M ahomehan Law—Dower—Interest on. 

(1921) 25 C.WN. 866 (875). 

- hftkiWKf ti f.fitfi mnty faymtHt—Aim, d /« 

fiU if. 

Competition for (orbrannee to enforce a money pay 
ment i* bmt .akulated on (he ba*i* of an equitable rate of 
interest (301). (Lidfaikfr.) llAMIRA HlBI P. ZURAIHA 
111 HI. (1916) 431A 294-38 A. 581 (689)- 

14 A L.J. 1055 20 M LT 505 
(1916)2MWN 551=4 LW.602 21CWN1 
IPat LW 57=18Bom LB 999^25C.LJ.617~ 
36 I C 87 = 31 M L J 799. 

-Will—Manager under—Amount withheld l»y—Inte¬ 
rest on—Award of. a* compensation. Sff INTEREST— 
Wil l.— MANAGEK UNI»EK. 

(1880) 7 IA 196 (209 10)-3 A 91 (106). 

Execution sale-Setting aside of—Interest 
on purchase money. 


_P,-. rz 1 ”. .. 

WXZliZSTSSt* SSf— - c,1,tnKm,rCo “ 0F Ml. 


” mxj 1,1 

avail himself of the reducetl ra e^ ^ {q| tfce rate ^ Future Interest 

decree on '^^[."^^^ortgage (213-4). (Lad //+ - Amvd if-Diurfitm n H-lmf/ifilia, ilfxfr- 

interest SirCa r: . MUSSUMMAT ZaHO- fiutf.tkmgh t*.t mV txprtidy dfilt *itk. 

kouit) UMF5 C • 201 = 18 C-164(180)= In a suit for redemption, the Judge of first inMance did 

OR FATIMA. UW ■ BSar 607. not give to the mortgagee intereM from the dale of suit. 

a raonnt recovered UEder There was no reference in his jodgment to the point. On 
Decree reversed on appes appeal from his decree the mortgagee contended that the 

“ , | «„ f _Rate of to be lo P" ;n,c,rt, from ,he <,J,C of wit was doe M 

_Liability of unsuccessful P 31 ** . .«!j. ... to the exercise of any discretion vested in the trial Judge 

allowed—Discretion as to. Sff C.P.t.oi • tut to oversight. But the High Court refused to accept 

-DECREE REVERSED ON APPEAL. lhal ^^1** and treated the trial Judge as having dec- 

Fnbancement of. on default lined to award any intereM for the period in question and 

———StipuUtion for. Sff CONTRACT ACT-S. 74. hdd that it was a matter left to his diction, and that 
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INTEREST— ((V*/./.) 

Future interest-/(*»/•/.) 

under the cinuiMance* <*t the ca* that dUfrtiua had not 
been unreasonably eKrch«d. .Vo applwaii* wa* trade t- 
the trial Hp t<* np iir ill l»f-<e the 

order was perfected, or at ail. «h fuilkn ap|* al liy dtc 
mortgage*. ke/d by then L-nl'Iiip. that, in the.mum- 
Mantes »f the case. the nr.lrr nuile by the trial Judge m«*t 
Ik taken to reprr-*nl in .ill ir^)ett> hi' d*vi*i»n<.n the 
matter in point anil that the dk irk* wa* m< unira-* 
ahlyexmiwd. (UrJ Mmttm.) MaJUMIUR lit* U At. 
IfHH ALAI. DEMI N'AKSILA! CHATURRHl JD.AS. 

(1913) 401 A. 68 (73 4) 37B 326 339 
17CWN 573 13MLT 415»(1913 M W N 428 
11 A LJ. 432 17CLJ 474*15 Bom LR 483- 
181C 909 25MLJ. 101. 

- Awrj af—Utunh.-n .•/ /*du* C+'>< rf* /— 

Pnij Conor 1 inl.r/inna unit. 

In a case in whi-lr the Sub-jadge had alhmed interest up 
to the date ol suit. it wa* cuntcmM that hi* order shonld 
have included a Mim in iv*pt<t ol interest up to dale of 
judgment and should a» a judgment have kvn ripnMd t«. 
carry interest at the rate of 6 per cent, per annum. Their 
Loidshir* thought it more than likely that bull items ueie 
excluded Itom the learned Judge* order l.y an oversight, 
and lhat. il the point had been present to hi* mind, he 
*ouId in both the nutters have OihfXnl the general rule 
and allowed interest until payment. 

Nevertheless their lambhip* *ctv *4. merely cm <•« 
jvctuie, prepared to direct anv vaiiatiuo the decree in 
respect n( interest up to date of payment, king ol opinion 
that such intcieM *a» not a» o( c<*ii*e. (tori R/awJmrfk.) 
DF.WAN (’HAND KlKI-.V k.AM Jc I’O. \Y»|J| A (.0. 

(1925) 881.C. 54 A I.R (1925) 1 P C. 1150 (155) 
(1926) M W N 459 

- The allowance of interest post the date >4 the instill- 

lion "(a suit is. by S W. within the divution >4 the Court, 
ami a* a rule the Ifcxrnl ha* not interferes! with the exertr* 
ol a discretion vcMed in a High Court. (.V;/ J.-km fjgt.) 
SOI'KENDRA MOHAN SlMH II vkl PRASAD SlNH A. 

(1925) 521A 418(433) 5 Pit 135 
42CL J.592 21 A LJ 33-0926! MWN 49> 
7 Pat LT.97 AIR 1925PC 280 
91 1C. 1033 - 50 MLJ. 1. 

— — IXvur sikiil as to— Ke\o»oy of— Mudeof-Exwu 
linn or separate suit. Sit MESNE PROFITS—FUTURE 
I kOFlTS. (1876) 21 A. 219 (228: 

Liability under bond for-Exemptlon from. 

-Mutiny of 1857 ami umseqieiit interruption „f 

Hntisli rule-Exemption during petiul .d-kight to. S., 
BOND—INTEREST P.W'AHI I UNDER-Ll ARII ITY H>R 

(1866)11 MIA 120 (127 8X 
Mesne profits-Interest on-Decree sUent as to 

--Award of-Jurisdktion of executing Court-Discre¬ 
tion. AY. Mesne Promts—Interest on-Decree 

Ml.FNT AS TO. 

Money decree-Judgmentdebtors under—Pay 
ments by. at different dates in satisfac 
tion of decree 

-Cuntriktion amongst pe, V m> paying—Interest in 

case of-C.ikul.iiinn o(-Principle. Sif CONTRIBt'TION 
Money decree. (1907) 351.A. 32 ^ 35 C. 303 

Money had and received-Action for-Interest m. 

-- PinntiIT 1 ngkl u. 

In a Court of Uw. the ordinary rule is. that in actioos 
lor money had ami received interest is not given; but h is be 
110 means cicar that, even in , Coart of La*, the fact of thi 
defendant having receive.! interest would not be a * 06 ;^, 


INTEREST—(Cwr/J.) 

Money had and received-Action for-Interest In 

-(C~td.) 

guard f..r nuking the defendant liable to pay interest 
(233* (L*,d Jnniu Ulhsk.) Miller ». Barlow. 

(1871) 14 M I A. 209 - 2Sar. 727 = 
LR 3PC 733 8 Moo.P.C.(N.S.) 127. 
Money wrongfully withheld-Interest on. 

-Where the arrcai' ol an annual payment called 

Ten rjrji Hut the right to which was purchased by the 
appHI-at at an execution *aV wa' wrongfully withheld by 
the Government, k.ld that the appellant, who was given a 
daiKv for the recovery of such arrears, was entitled to 
simple interest at the rate allowed by the Court on the 
arrears due when the suit wa* instituted, and on each sub¬ 
til payment a« it accrued due (42). (Lord A’iufidMU.) 
St’MBHOOl vLI. GlRllHl'RLM.1. r. COLLECTOR OF 
Sl'RAT. (1859) 8 M I A. 1“4 W.R. 65= 

lSuth. 387-1 Sar. 713. 
———Where the wr.ngful act of the defendant the 
plaintiff had bren deprived «f money which was actually 
making inituM. kt/d that a Court of Equity would clearly 
be di«fkn<d to give ir.lcrot (233). 

//i/d that the High Court, which had the powers both of 
a Court of Equity and a Court of Law. acted rightly in 
giving inter e*r in such asa** (235). (hid JutHa Mill ilk) 
MILLER.- Harlow. (1871) 14 MI.A. 209- 

2Sar 727-LR 3PC. 733 8 Moo PC.(NS.) 127. 
Mortgage Suit to enforce. 

- In'eresi in. Sir MORTGAGE—SUIT TO ENFORCE 

—Interest in. 

Negotiable Instrument. 

-NEGOTIABLE INSTRUMENTS AND NEGOTIA- 

Bi t Instruments act-Ss. 79.80. 

Period and rate of. Discretion as to. 

- /Mutt „«( in nfPm/ u*tk. 

The «4hcr objection taken to the decree under appeal 
*a* a» to the rate and period of intoot directed by it. 
There wa* nothing contrary to law in this direction, and 
what was ordered was within the scope of the Court's dis- 
urtiv*. With this cxeni*e of discretion their Lordships 
devlinevl to interfere. (Sir /Minna Jinkiui) SRI RAJA 
MALRAJU LtkSHMI VFNkAVAMMA ROW:-. SRI RAJAH 
Venmdri Akpa Row. (1920) 13 L. W. 256 (259)“ 
(1921JM WN 77-23 Bom LB. 713- 
19ALJ 97 33C.LJ. 171-25C.WN. 654 = 
59I.C. 767 * 40 M L.J. 144. 
Principal-Interest when accessory to. 
and when not. 

-Interest-claim to-|.imitation bar to. 

(1929) 30 L W. 470. 

Rate of. 

---B^d-Katv fixed in-Reduction of. in suit to en¬ 
force 'ond—Power of. Sit IPlND—INTEREST—RATE OF. 
nc (1866) 11 MI.A. 120(127). 

Commercial terms—Reasonable commercial terms of 
-Te>t of. Sa Hindu Law-Joint familv-ManaCeR 
-mortgage by—authority as to-Reasonable 
COMMERCUL TERMS. 

“-—-Contract rate low in view of corrupt advantages sti¬ 
pulated for but not uohdd by Court—Rate to be allowed in 
case of-Higher rate if can be claimed. Sa HINDU LAW 

-Minor—Guardian—Charge by. 

(1866) 10 M I.A 464 (476). 

——Diuntinn as to—Enui,, ./-Prin/ititi. 

The rate of .merest should be fixed according to some 
principle, not acconfing to the arbitrary discretion of the 
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INTEREST—( C**td.) 

Bate ot 

Board. (Led AUi*n*.) LALA HaLLA MaL AsHAD 
SHAH. (1918) 16 A L J. 905 -124 P.R. 1918 
23 C W N 233 - 25 M L T. 55-180 P. W. R. 1918 = 
29 C. L J. 165-1U. P. L R (P.C.J25- 
21 Boa L R 568 - 481. C 1 - 35 M. L J. 614 (621). 

- Vaiits with risk run. (L>rJ Bnekmaittr.) JUVAN 

LAL DAGA MLMANI ('HAl DHUKI. 

(1927)551 A 107 = 7 P. 305 - 26 A. L J 124- 
(1928) MW N. 151-30 Bop. L.R. 305- 
107 LC.337 - 47C.L. J 302 32CW.N.565 
27 L W. 740 ^ A. I. R. 1928 P C. 80 - 54 M. L. J. 325 
Right to. 

Cmlrml—NtifMlilt ul.r s ',-—.\W,tuty-H'<if.rine 
rtt.ixrafdt undo 


INTEREST—(CVwAf.) 

Rate of—(CVW.) 

Judge (475). (Sir James IV. Cttalt.) ULLA BUNSEE- 
DHUR KOONWAK BlNDESKREK DUTT SlSGH 

(1866) 10 M I. A.454 - 2 Soth 39 = 2 Sar 167 

-Discretion as to-Interfereiice in appeal with. Set 

Interest-Period and rate of. 

- Exorbitant rate in India. 

In India the rate of interest bears a my large propane* 
to the principal advanced (49). (Sir Artkmr HMamt.) 

Gungapershad Sahu MaharaniBim. 

(1881) 121. A. 47- 11C 379 (383)=4 Sar. 621 

-Reasonableness of-England and India-Distinctioo. 

Stf Interest-Compound interest-oppressive _ 

NATUHE OK, „C. (1927) 851A 85-7 Pat. 294-j 

-Reduction by decree of-Benefit of-Right to.-f j 

stranger to decree claiming relief inconsistent «nh it. Sr 
Interest-decree-reduction of rate by 

(1890) 171. A 201 (213 4)-18 C. 164 (180). 

--12 Ur ttal.-Dttret allr*int-AlkrmaHtt <•/ 

In a suit instituted by the sons of one of the deceased son> 
of a testator against /(.one of the surviving son* he 
testator, and the manager of the tourt estate unde, he 
terms of his will, for an account of his management of the 
joint estate ami for payment to plaintiffs of then share of 
the rents and profits, the trial Judge gave on the amount 
payable to the plaintiffs as and for their share 12 per cent, 
interest up to the date of the *oit. gave 12 per cent, nmc* 
on the principal amount from the date of the imt.tutH* of 

the suit up to the date of the decree, and directed that !S« 

decree, when compounded of the principal. intern., and 
costs, should carry interest only at 6 per cent. 12 per <«*.. 
was notoriously the rate of inter.*, prevail., m the 
mofussil wherever interest was alhmed by the Com!. and 
it appeared upon the accounts that At «• -*«*»* 
allowed among the sharers themselves was 12 (*t cent. 

HtU that the trial Judge, in calculating the .Mere*ia> he 

(1880)71 A. 196 3V.1( S; ;C. M 


Neither by the English not the Hindoo law. unless there 
be mercantile usage, can interest be imported into a *on 
tract, which contains no stipulation to that effect. 

In an action <« contract, known a> Tam MnnJtt 
Chtfui. c^tm wager contract*, (before the passing of the 
Act. No. XXI. of 1*48. which prohibited 'uch gambling 
contracts.) the plaintiff claimed interest on the *um 
reromed. Ut/d, that a* thrre w*. no stipulation a* to 
mtercM m the contract, «* satisfactory vvidence of mercan¬ 
tile n*age at Calcutta lo import interest into the contract, 
the interest claimed iou|d not be allowed. f/W Amp 
) JUGGOMOHIN Ghost r. Kaisrechund. 

(1862)9 M l. A. 260-1 Sar 836. 


—Caxhait, eifrtn tr im/litd—Rnlt <‘f laie—A 


trtf- 


_12 ftr uH.-ReatonaUrant af-toH-i /W " 

—DiitiN(tivN. . 4 

12 per cent, appear*, according to our 
country (England), a high rat. of «■* 

sarsr- w 

AIR 1922P C 347 = 0922)M W N 791- 

SECRETARY OF STATE FOR I«HA. IS W R 349- 

tw» 6 "' ■ a j° 81 ; 2 i b 

_21 oer cent, per annum when allowed. (Uri Bait 

=^SwjaB3SS* 

M JS”u«p.c.»-s.»ua 

_.24 Ur ant- »<* "* uual *■ ,ni,a ' , 

2 Rupees per cent, per *«*« **> 
rate of interest in cases from India coming bt.ore tn. 


Utf. 

Interest depend* c* contract, express or implied, or on 
some rule of law allowing it. (Lord Sumner.) K.U.VAN 
I)a 5r. MAOlUL AHMAD. (1918) 40 A. 497(504)- 
22 C. W N 866-16 A L J. 693*- 5 P. L W. 159 - 
28 C L J 181 8 L W 179 -(1918) M. W. N. 536 - 
24 M L T 110-20 Bom LB 861*461.0 648- 

35 M L J. 169 

Stipulation ai to Penalty or not 

- Su CONTRACT ACT—5. 74. 

Suit-Interest subsequent to. 

- Set Interest—Future interest. 

Suit and decree—Interest between dates of— 
Rate of. 

—- Due return aile—P. Cl inter/(rente with. 

Under S. 34 of C. P. C. of 1908 there i* a discretion in 
the Court at to the rate of interest to Ire awarded from the 
date of the institution of the suit until judgment. Where, 
therefore, both the Courts below held that the interest should 
be 8J per cent., their I/arddiip* declined todi*sent from that 
view. (Tillcunt //aidant.) PANNA LAL V. NlHAI. 
CHASD. (1922) 16 LW 80 (83) = 26 C. W.N.737- 
(1922) M W N. 376-36C I*J 5 24 Bom L B 971 - 
31 M L T. 129 2 P L R (P. 0.11922- 
AIB 1922 P C 46 - 67 L C 423 43 M. L. J. 66. 
Wagering eontract-Sum recoverable under— 
Interest on. 

--Right to— Ad XXI of 1848—Contract More. Set 

Interest right to. ( 1862) 9 M. I. A. 260. 

Will-Manager under-Amount withheld by- 
Interest on. 

- Liability far. 

It a suit instituted by the sons of one of the deceased 
son* of a testator again*! A. one of the surviving sons of the 
testator and the manager of the estate of the testator under 
the terms of hi' wiD, for an account of his management of 
ibe yjint estate and for payment to plaintiffs of their share 
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INTEREST—(C-w/i.) 

Will-Manager under—Amount withheld by—In 
terest on 

of Ihc rents ami profit*. k.U that ihc defendant had r«> 
account for all hi* receipts on accoonl -fthe j«nt e*uie. 
and had a lighi l«* hi up by way of discharge wh iitm he 
iwild properly ilaim under that head (20 l >). 

I/M h'tk.r thal. hax ing all I be lime kep< -be plaintiff* 
«ol of their dure, the (k-feiwlanl •Might, up« every ground 
of jvNke and equity. |o pay -ow inter r>i up a: it. n>< 
merely upon the admitted delit. Imt ah*. upon the ar*«nl* 
improperly claimed by him a*item*«f di**haigr ami 
disdlowed by the Court (210) (Sir Jama Crltilt.) 
<»kf.KSKINNtK 

(1880; 71. A 196 3 A 91 < 106)- 7 C. L B 295- 
4 Sar 178 - 3 Suth 788 
INTEREST ACT XXXII OF 1839 
Applicability. 

- Azittmoa far!m jm.nut ./ 

Wfilfil. 

Hy an agreement between Priu»i|vil ami Agent*. |0 per 
tent, wa* t'i be allowed a* conititi**inn. The SmJJtr Court, 
wider AH N». XXXII of IHWattmtd 12 pc. rat pet 
annum from the date ••( the writ. on the annum f.«ind due 
to the Agent*; *ueh rate of intern! d hallow rd «« appeal., 
a* that Act tire* not apply to an agreement between parties 
regulating the- amount of interest. (Lrri Jmtlin Tmwfr.) 
MURTUNJUV CHICKUtBllTY r.COCKMSt 

(1865) 10 M I A 229 '251).4 W E P C 1- 
1 Suit 592 2 Sar 124 

- IkUt i.'tttw ;,nt ,h am. hi! anj //»,- Premia; 

(w. 

The lertainty a* to the amount ami time of payment 
required l.y the Interest Act XXXII of 1W9 mu*l exist at 
tlic time when tl»e promi*e is made. The Act due> not. 
.leeiinlingly, in thi* pari affect debt* contingent in amount, 
and lime of Incoming due (2X0). (Air JA* CA.tU&.) 
JUGGOMOHl'N CHOStr. MaNIKC-IUNI). 

(1859) 7 M I A. 263 = 4 W R P.C.8-lSuth 357- 

1 Sar 681 

— •Prmht . .w/urptf .<» c.\‘H i. u4n,h may «w:rr haf 
A*. A'/Vty >«« ufaN,- *fau.rfaiam ,rtf «»/y. a*/ ,f vftr, 
/*, v •*.;// hffot, **! tk> lim. fmk.- tuft**,*; *1 *4„4 
«.ry A- iHj,/inil<l T failf^nJ. 

Where the plaintiff slated that, in con>ideniiua that he 
had paid to the defendants the *um of R*. 500. thej had un- 
deitakcn that if the average price per che*t of Patna ccium 
at the next ensuing public scale ro*e above R». 1 300. they 
would pay him such excess or difference within a reason- 
able lime after the said sale. ktU that the contract was 
not within the scope of Act XXXII of 1839 (280). 

There is no promise absolutely to pay any sum. certain 
oi uncertain, no. any lime limited for the payment, but cmly 
* Ptonttse contingent on events which may never happen, to 
pay a sum capable of an. rlainmenl only, ami if when the*e 
'hall happen, and the time f.x the happening of whkh. if 
they ever do happen. may I* indefinitely pxMpouevL Tb«r 
Hems .o lre an i„. U pc.al*! c dilfirulty in bringing **h a 
Mate of facts within any bu: the most fenced contraction of 
Ihc words of the Ail, which supposes a iarty to hav* heen 
sued for 1 reach .>f a contract for the payment, by virtue of 
“' ll, . cn ' nM,um ' 1 " > , l f a sum certain at a Certain time 
(-S0 J). (Sir J,4 h CtitMp.) JlCCOMOHUN CHOSE r. 
MaMCKCHUND. (1859) 7 M. I. A. 263 = 

4W.R P. C. 8 ; 1 Suth. 357=1 Sar. 681. 
Constniction of. 

—£**/«**/ > & 4 Will. IV, C . 42-ZV«W 

Rtf trout t*-PemhuMUj. 


1 INTEREST ACT XXXII OF lUMOrtf.) 

Construction o(-(C«f/.) 

, Tbp word* c>f the Interest Act of 1839 and of the English 
Act 3 k 4 Will i v. C. 42 being the same, the decisions on the 
I English Act may be referred to as a guide in construing the 
Indian Act (120-1). (L rJ Dar,y .) THAKUR GaNESH 
BlKHSH :. THAU K HAKIHAK BAKHSH. 

(1904) 311. A 116-26 A. 299(309 10)= 
8C.W.N.521*6 Bom L R. 505= 7 0. C. 116= 
8 Sar. 628-14 M. L. J. 190. 

Interest under. 

-.I//*-. Vixcr cr a final cf—Dmretitu as to-P. Cs 

imttrfirmu :.-ilh—VrnJili,’in. 

The next question is. whether the discretion of the court 
in alkrwing or relusing to allow interest, in cases within the 
Interest Act XXXII of l£W. is liable to review or appeal. 

"esfeoaU. undoubtedly. •e slow to inter feie in any case 
before u* in respect of any matter specifically within the 
power of the jury, a* for example, the amount of dama¬ 
ge*. but (baling a* we have to deal, with questions of fact 
as mel a* of Lew. we aie not prepared to say that, in a case 
either of allowance or refusal, in which we were clear that 
the court Mow. acting cither thiough prejudice ormisunder- 
Man ling, had committed injustice, we should not feel bound 
to recommend to Her Majesty that an opportunity should 
lie afforded «»f raou*idering the matter in a new trial 
(»I 2> (Sir /4* CfttnAp.) JUGGO MOHAN CHOSE 
• NAMCXCmWD. (1859 ) 7 M, I. A. 263- 

4 W R P.C 8-lSutb 357 1 Sar.681. 

- Akwd ri-Prnrnf f ff—CamffHUlim h trtdiltr 

—P,tally /,• 

The Intrust Act XXXII of 1839. by the qualifications 
■hnh it impact of certainty in time and amount, b)'re¬ 
quiring that this certainty, and the obligation itself to pay 
the principal, sbrarid be created by a written instrument, by 
making the inteirst run from the time at which the princi¬ 
pal i» payatdr. and. finally, by giving the jury a discretion 
as to the allowance of interest, even where all these circum- 
Manet, rurwur. Hems to have been framed, not simply on 
the principle of compensation to the creditor, but also on 
that of penalty to the debtor for not paying punctually at a 
time when he muM have known the debt or sum, specific 
in amount, was to be paid. Hul for this consideration there 
was no reason why all the debts, without distinction, should 
not have been made to bear interest from the lime when pay¬ 
able ; no previous uncertainty of amount, or of time of pay¬ 
ment. would have been material, nor should any distinction 
have leen made between obligations by writing and by 
word of mouth ; nor ought the juiy to have had any discre¬ 
te : for in all cases the need of compensation to the 
creditor may be avsumed to have leen the same. But, if 
the conduct of the debtor be taken into account, then the 
uncertainty of the amount, and the contingency’ as to 
the time of payment, and that there is no writing, are all 
nvre or less material; obviously the most honest and punc¬ 
tual debtor may lr unprepared to pay an uncertain amount, 
which may not be due fo» months, or years, or only on tbe 
happewn- of a contingency, the falling in of which he may 
rot know of. On this principle, too. the discretion given to 
the p»ry to consider all the lirrumstances of each particular 
ca*e becomes perfectly readable. It is quite consistent 
w.th th* view that where the debt is payable " otherwise " 
than at a certain time, interest is not to be allowed except 
!'°™ a / Itt ,lie ‘imt of a written demand of payment. 
(.79 80). (Sir Jfi* Ct/tridp.) JUGCOKOHUN CHOSE 

Maiickchuhd. 1 1859 ) 7 MIA. 263 - 

4W. R. P.C. 8=1 Suth. 357=1 Sar 681. 

Right /.v-ZAar ftr faymml-fixing of, »« wrillt* 
tMUnmtnl tt«l/-X«t,nty-R f (, rfH<f , w ,/ fai, for 
toltuleliHg su/h Jay-SutHcnny c f 
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INTEREST ACT XXXII OF lUMfr*-) INTERNATIONAL AGREEMENT. 

Interest under-(CW.) —•-TO/.*™*miv o/-in,.<,r 

• i . ,u. „< .k. i„i*. The Sixth article of the Sixth Convention ol l‘X»/ dev 

Q ua '< whe ' her ,n *** ' ul Zl ’ ^ »** " «»* P™** " f ,hr P**»‘ Convention do no. 

tot Act it is new*ary tha tbe *<tmi day j lietWKtl <*,„*,*. Power*. -ml then only if 

" enoU . 8h ,f "* lu ''.° n f he^runJ Thequothm wa* whether the-" klligeunls " who «w 

day of pa,men certa.• » «ohe to be taken actual <f for the pu,p«s>ofthe article. »W 

although the belligerent* men* «ho detained or offered detention. 

lhuy.) THAKUK GANEMf RJKHS« • .1 K K II. % , cfr al , (hr | Wl , »ho were simultaneous- 

» AR . “SSL,* Ucwnn^whHhe, acting in alto* ... 


ZA«ry.) THAKUK G.XNLSH BAKHSH r. THAKUK MAR 
HAR BAKHSH. (1904) 311. A 116(120 1) 

26 A. 299 (309 10) 8C.W N 521- 6 Bom. L. R- 505 


Vn p lift Rsir 62* .M U 190 «■*«•»•«*"*•«*'« 

’ l ? 6 . A, vm Hi 6, t .or mi **»< Their IxxdvhipK while inclining to the former view. 
—*/* o**dmd it unnVce**a.yk, decide the 

t* »“'* '">• „, „• Mutuality i* of the N» of the Garanina. Ii that 

Where an a«reement. though it did **«**« JS Lplei, if .He- Sovereign and .he 

press day fo, payment of a *um Ortafe*! W*«m c 4thT*hips coined ratify and Sfc by th. 

tam or refer to any basis by cakuUt.n* d ,’ r I C .«w»S«.« is it imperfect. to a. to prevent Hh- applica- 
for payment might '* THvkk 1 tk* of the (M, nhm -nd until other Nl» in no 

ed under the Interest I way concerned m the .hips or their fortune*, but merely 

tiANESH BAKHSHr. ‘TH.AhUK HaMHAR MMI. 1C I, milh ^ ... Mh , 4 ,1** Sovereigns in the gene 

0 „ J&S2 Itrn 60 S 7OC 116 latUM mi Ktote abided by the- 

10. W. V 521 6 Boo L ® o 60 ° v . . ... Pundit whether■» "** dtj tor 'hii-* or harhuon. ami 
SBar.en «■•»*’ .Sether Ot no the, make or Miff, i capture* orate ever 
Object of. affected 1.) matitimo Wur at all .» It is Vi t) IhUd to 

_ /•nglili ,l<l 3 k 4 It'ill. C*. 42 —haUiutm /• , m |i, ihat lb. .^nation of an agrrauenl. «■ earnestly 

/«,/»,! of tr*nio»' of. iWCSd l» the -ttainni.nl ol the highr-t pnctlcal ends in 

Au XXXII of 1»39 wa* fnmi as appeal* on the U<- ¥j| . h „|j have Uvn dehU-rately nude to dcpCfld OR tin- 


-- • • • . * ■-- — t t / i * 

of it. expressly in order to extend to India the provwms ol ,he ptocra*tMUtii«* of dipl«nuti. ptvccduii 

‘ r . ... •. /• is c vs ...l ..l.itn, i • .• i _l. .i 


the statute, 3rd and 4th Will. i*. C. 42. S. 2H. and *olHan j n , im . ^ pt* r .e»m when no ical relation exi*ted between 
tially adopts the language of it (27»). {Sir M* Cdmi*.) ibei*«dition and the iMrteqo»iKt. IrUwten the ratification 
lUOr.OMUHUH GHOSK 9. MANtr KCHUSIr. of all the partre* and the deltntiun of the ship* of one of 

(1869) 7 M I A. 263- 4 W. B 8 1 Suth 357 - lhcU (?61 5.) {/^/Snmufr.) BIOSHE, tie.. IN 1 HE 

1 Bar 681 UA ntK«•» Tin. Steamshii-n. 

The Interest Ac«ofl8Ww*s P«ed for .he purp-M-o( <1922) 31 M. L T. 260 P C 

extending to India the piov.non*o! « I-Cunwnn* ad i(kvn-AV^.or r -.l/.^ of Mine 


4 Will. iv. C. 42 (120 I). {IatJ THaM k Casiism | ^ 


BAKHSH P. THAKUK llAKIHAK l«.%KM»M. 

(1904)31 1 A 116* 26 A. 229 <3M 10) 

8 C. W N 521 -6 Bom. L R 505 7J0.C 116- 
8Sar 628 14 M L J. 190 

S. 1 -Sum cortain payable at time certain 


Ahkutfh *1 doubt ^MUHimiJ tit* i* fun<lan»eitially 
nucssat) to an international aglet men!, as it would lx to a 
private "Her awl acuptance undo Municipal I jw, it doe* 
pot follow that in the inlenour* of Sovereign State* every 
mteichangr 4 Re*>agcs. some formal and some informal, 
should he deemed to icsult in a new and binding agreement 


_ \l,,,n„r ,f 'OOU" « mimtm '»s a K . m ..cn. 

Wk ’ f • L , , am intam. and a time .retain in a* won as the pities have leached the stage of affirming 

the IMH.4M XXXII ol!«W W«k pr*» < M J > (/«/.W».) III.ONDI. 


, 1 1921131 M. IT. 260 PC. 

we may *«Uig P c f or the prerise day of pay- m quolion. it is profitable to bear in mind from the oubet 

actual amounpOr Saturday of thenar, sundry con*idefatioo». which are not the levs important for 

ment. li pwm« » P»J J" " 8 * r* ^ w ^ doubtks*y<mchat obvious. It resulU from delibe 
UinW 'be'a promise to pay a »« certain at a lime ce^ain. rations among the rep..>entatives of many Powc*. in which 
Tl „ w Jd a ho that in repect of both time and amount none can expest without some concession to in«M upon his 
t was . Smnof degree i this ,* abo true <27H9,. (5»r centos intertrf*. it* language or it. la.. It ,* expressed 
aZ cSES) JUCC.OMOHUS CHOSE fc gw« « -hat i* by t.aditkm the common language of ntciu 
J0*H 1 9fi3--4 WR PC 8-* t»oal mtacoanc. Ut it would be unreasoiulile in the 

CHUND * 1 Sutb 367 1 Sir 681. eircuantaarcs to «pe*t of it either nicety of scholarship or 

_a , um certain is not payable by the w.itten instru riaMitodr of library idiom Neither the munhipal law 

^t a time cediin. within Jhc meaning of S.Mthe n« the iM terms of the negotutmg ,oun.„cs can be 
Inte nt Act XXXII of 1839. if it. payment iso«iingrwt expeeted to find a place .nds provwons. Where interests 
Interest A ^ cmAcI. mwh mo*t be allowed to the effect, of .ompromise; 

“'’s’’ ZT/ on a em't ru> tiun of S. 24 (l)of the New Bmn* where the prlncijfcs. by which future action is to be guided, 

wirt Judicature Act lW> (identical in terms with S. 28 of arc laid down broadly, leaving to the Poweis comerntd the 
T nrd Terterden’s Act. 3 4 4 Will. i». C. 42 and S. I of the actual meamrts to be taken in execution of those principles. 

{3?- Statute ) {lord Tomlin.) MAINE AND NEW it b unreaMmalile totxput a greater praisirfl than the 

RBtlNSVtCK ELECTIlirAL POWER Co. Ll !>. r. HaRT. eirtunuJances admit of. or to reject as incomplete provisions. 

BRUNSWICK R.L1 LW-1 53-27 A. L-1.1065= which art expressed wilhext much detad and sometime. 


liooal intaeounc. I««t it would be unreasonalde in the 
uKumstanm to expivt of it either nicety of scholarship ot 
exartitodeof literary idiom. Neither the municipal law 
not the technical terms of the negotiating countries can be 
expected to find a place in its provisions. Where interests 
cfae&ct. much mu*t be allowed to the effect' of compromise; 
where the principle*, by which future action is to be guided. 


(1929) 30 L.W. 163 - 27 A- L. J. 1065 - 
(1929) M. W. N. 862 ■ 119 1 C. 616 = 
98 LJ. P. 0.146=A. IB. 1929 P.C. 185 = 


it b unreasonable to txput a greater precision than the 
circumstances admit of. or to reject a* incomplete provisions, 
which are expressed without much detail and sometimes 
only in outline. On the other hand, it is specially necessary 
to discover and to give effect to all the beneficent inten- 


57 M.L J. 662. | tkms. which such instruments embody and which their 
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INTERNATIONAL AGREEMENT- t* ■- 

general tenor indkato. Ii i' impov-iUe «•» Mipp*-*. what- 
cvn the imperfection* ih.ii phrasing. tlu« thr framets i.f 
>cvh imlrutncntf should h.iu mUmluI -ry p.n m r-opr 
itsoWig.ui.<n* b) a quibbling interpretation. I if j meidj 
pedantic adherence to paid-alar m*H<k or by t«ptu*i><ng 
the albcmc of expre** word*. whcit thr *«n*e !«• l»- impt.ed 
frnm the puipifl »f the kamm i* Rav«aUj plain 
<2(0 6). (Z >rJ Sun*,r.) Bl.'iNDE. Ill- In 1HF 
MATTER of I HE STEAMSHIPS. 

! 1922 ; 31 M L T 260 P C. 

- EtUrnlmthty m—Mmmg *1. 

Ait. 16 of the Zanzibar Treaty of |JW» provided that 
”>ubjftt% of her Bfilamuc Majc*t> .hall. a. regard, their 
pciHin anil piopnty. tn j»y within the Ammmrn* <4 Hi. 
Uighne** the Sultan of Zan/ihji the light- of rucniMri* 

ality.” 

On a quedkm arising a. to the m> iring >4 the wud 
"exterritoriality." h,U that, having regard to the laltn pail 
•if Alt. 16 and to the speeding Aits Ir* which *ho**d that 
Ihc treaty actually specified al thr usul bmefis *.o».M 
by Mahumcdan puwei* to a H»ili.h subfnt. it ,.4id *4 Ir 
held that the moment a plot of land wa* pui«lu-d liy an 
Englishman it was damped with the same vtuiacter ami 
*** attended by the’ vime incident, that w.-u'al W-og toil if 
it were actually tianslrned to England amt .urioomkd by 
other Englhh land, and that hi» neighbour*. who might or 
might not be British subject*. mm have their right, and 
liabilities governed l»y it» fiuiuou* ami nu by it. actual 
situation. 

It is leasable to conclude that the thing, specified .he* 
the nature of the immunities de*i.ed by and accutdcd to the 
British subject—complete per-ral pofcctMi. a..«ra»c .4 
satisfaetory judicial Irilmnah. and >*h moment .4 hi. 
properly for himnHf ami f<»i thon- who. |j ini undo him a. 
Bnti.h law would afford him I.h Briti.h pe.uwtty (|J| »T 
\ /W /A ' AW> Secretary OF STATE FOR FORHGN 
AFFAIRS r-. t IIARI.LS WORTH Pi LUNG & Co. 

(1901) 281. A 121 26 B 1(13) -8 Sar i 

-Mvr/r.w ftifio Mwrfn'iM .-f-k'<ia 

**" (* ;.4,r t thy Art. uiJ-P, ty 

The principle of ay eitaining the intention the parties 
to an agreemewt bygiving d« condderation to whit they 
have satd.s no.look vahd in international matter. (270) 
[Mimm.) IIIDNDE. ETC.. IN THE MAHER OF 

the Steamships. ( 1922 ) 3im lt 260P.c 

— l,iw relM.tgU f.'rmttien, "Uefuf^ 
**Unek*r [f 4 (tHtriicIi—Aff/mhhiy ,f. 

Fnere are many rules Ixxh as to the formatkm thr 

interpretation and the dixharge of contract., which cannot 

be transferred indiscriminately from municipal |a. t0 {hr 
law of nation. (2/0) {fjrJSa mm r.) Blonde. ftc in 
THE MATTER OF I HE S, E AMSH.PS. ^ ^ * 

f 1922) 31 M L T. 260 P. C. 

“7”. ' KJ I held under treaty or «, 

political tenuie. .v. BOMBAY Am-kminji |i „.c 
DIHION Ad OF |s7r.-Ss. 12.4. (1923)501 A 308 = 

18 B. 1 

.~7^' flu P' |Mvcis-t'ontiaU or tirat, I*..—, 
Settlement of nension in perpetuity bv-Val litr IT. 

_ (1W9 > 161 A. 175 (182)*= 17 0.234(245). 

trfi/mh'r' 11 , Itfoetn—Pitnsi*n i„ 

Ky a deed of ISaS the then king «>f Oodh peo'idni 

pensions for various member, of his familv mdudine 1/ / 

“ ,ha «- “>«»« evtnt of the death of any of the pensor.er> 


INTERNATIONAL AGREEMENT—(C<w/d.) 

Itavir.g issue, hi* or her heirs, according to the Mabomedan 
law of inheritance, dwakl receive payment of the pension in 
the proportions regulated by .rich law of inheritance. 

In the latter part of the year 1841. the Said King 
su’ifcrilvd the sum of 12 lacs of rupees to the 5 per cent. 
Government Joan which was then open. The money was 
piid into the Treasury of the Political Resident at Lucknow, 
and biujght to the credit of the Government of India. 

(7w4 I 1R42 the King arote a letter to the Governor- 
General. in which, after icferring to the deed of 1838 and 
statin- that the allowance allowed to M. J. therein was 
insufficient, he expressed his desire that an additional 
jwnsioo should be paid "to her and to her issue, generation 
after gmeiation. and womb after womb." The Governor- 
General assented to his request, and fiom that time until 
the time of the death of M. J. on 97-1881. the stipend was 
paid to her in accordance with terms of the arrangement 
between the Government of India and the King. 

H<U. on the construction of the King’s letter of 1842, 
that it was his intention to provide foi an additional pension 
for Malta Jehan of the same natuic as that which he had 
provided for her in the year 1838. and that after her death, 
provided she should leave issue, it should be paid to such of 
her issue as should be her hriis according to the roles of 
Mak-mtdaa law of inheritance (181). 

There i. nothing in the King’s letter of 1842 to lead to 
the inference that he intended by the increase of the pension 
o: Mala jehan to benefit any other persons than those who 
were to be benefited upon her death by the pension of 1838 

Ciw-2). (a#/ aw, p M ( Mk ) nawab Sultan 
Markiam Begum r. Nawab Sahib mikza. 

(1889)161 A 175 -17 0.234(243 4)-5 Sar. 422. 
IRREGULARITY. 

Arbitrator—Appointment of. 

.lucguLiity in. &«■ Arbitration-arbitrator 

- APPOINTMENT OF—IRREGULARITY IN. 

Fundamental Irregularity. 

- Meaning of. Sn Bengal acts—alluvion and 
IMLUVION AH. IX OF 1847— ASSESSMENT PROCEED¬ 
INGS under—fundamental irregularity. 

(1924)51 1.A 241(250)-61 C. 802(8123). 


Illegality or. 

--Civil Pio.edure Code of 1908-0.21, K. 68-Pro 

ttarnation and >ale— Interval between—Provision as to- 
N«-ComrJunce with. S« Civil. PROCEDURE CODE 01 

rw—o. 21. kr. 68^7—Proclamation and sale. 

(1893) 201. A. 176 (182)=21C. 6t 

-- u * il P«v<«lu>c Code of 1908-0. 21, R. 69- 

p . P' wlim -" ,on under—Omi»iiin to issue. Sft ClVIl 
Procedure Code ok i908-o.2i,r.6«)-fresh pro 

CLAM AT ION UNDER- OMISSION 10 ISSUE. 

(1906)341 A. 37 ( 40 1) = 29 A. W 

-txevutimi sale Irregular or illegal. S« EXECl 

HON SALE—IRREGULAKUYOR NULUIY. 

- Guardian <iJ littm —Order appointing—Omission t 
draw up. Sft CIVIL PROCEDURE CODE. 1908- 0.35 

R. 4— Guardian ai> litem-order appointing. 
(1903) 30 L A. 182(189)-30 C.1021(10312 

- Jurisdiction—Procedure prescribed for exercise of- 

,£*?*£* s “ C,V,L procedure Code o 
1908-hs. 39. 41 & M). (1928) 551A. 227 1 

3 Luck.IK 

7 Practice- Procedure proper in uoint of—Failure t 
observe. See CIVIL PROCEDURE CODE, 1908-0. 4 

R. 22—Cross-appeal not filed 

(1919) 471.A. 33 (40 1)=43 M. 550 (563 
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IRREGULARITY—(OrA/.) IRREGULARITY—(f.<»/,/.) 

Illegality or-(CcntJ.) Waiver oMC.w.) 

-Statute—Provisions express of—Viobrico of. S .v slance.orwith hi* coohuI (220) (b,J Juttitt Turwr.) 

Criminal Procedure Code ok 1898- \ 557-Trial. Maharajah Koower Hwmn Nitrasur Sixkii 


(1901) 28 I. A. 257 (263)= 25 M 61 (97 8). 

-Tax—Operation of-Commencemnu <4 Or* year— 

Date of—Discrepancy as to. Stt BOMBAY ACIS—IMS 


RABOO NUND I.ALL SlNf.ll. (I860 ; 8 M I. A. 199^ 
1 W B 51-lSuth.420 lSar.744. 

-Rcvmw *A—InrguLuiiy in—\Y.iiwr bypiiqiiietor 


TRlCr POLICE ACT. IV OK 1890. Ss. 25 4 2$ A.—TaX of-Appropiiation of surplu* pwreh.i'C iwmiy by him if 
UNDER. (1927) 54 I. A. 338 (349)=51 B. 725 umtan^xo. Stt »:KC..‘I Kim i.iihixn-Ghyiknmint 

-Tax— Collection of through Munkrpulity. 1 1*™*™ ROUmiOW « 0f I«J-S. 6(3* 

there is one-Statutory provision as to-Non-compliance | <1842,3 M. I A 42 ( 97-8). 

with. Stt BOMBAY acts—District police act or irrigation WORKS 
1890—Ss. 25 (4) & 26(1). (1927) 511-A 338 (352) t _ P , iV ^ w 


51 B 725. , a , „• w, 


■Duty of Iti ilnh 


Yalnrt or. 


Party responsible for-Objection to irregularity by. The tank, are ami.nt. ami foiimtl pan of nh.it may be 


PLAINTIFF APPELLANT-DEAIH OF. 


Waiver of. 


_ H ()F ! nelfare. and. imktxl. to the existence uf a large poition of 

(18621 9 M I. A 287(302). ** *■*»• The pul.be duty of maintaining 

^ exiting tanks, and of concluding m« one* in many 

er Of. pUccs. *a* originally umlertaken by the Govvrnment of 


_AwvuMmm! of-lrieeula.iiv ir- "•** ,hc o( lbc rouitlry has in many 

—-Arbitrator - AfP™ Luamo. .ki iunl on Zcmindai. lb, Zemindars have 


Waiver of. Stt ARBITKATION-ArbITRATOR-APP«IS 
MEN! OF-IRREOULARITY IN-Wa|VIR OF. 


instance*. devolved on Zemindar*. The Zemindars have 
no power to do away with the* lank*, in the mainten¬ 
ance of which large numU-r* of pnj)k- ate intuesbd. Imt 


-Arbitrator-Irregularity on part of-Omi-ion of M ^ wkt Indian law. by reawn of tliei. tenure. 

party to object to, taking chance of favourable deusen - m - t j, t j* ,jui* „f pairing anil itp.iiiing them 085). 
Effect of. Stt Arbitration-Award—Application ( Si , r^, /> Co/fitr.) Madras Railway Co. r. 
to file—Objection to. (1876) 31. A. 209 t2i7.220). ZtU isiuR of Carvatenacvram. (1874) 11 A . 3G4 - 

_Arbitrator—Proceeding* Wore-No.es of-FW' MB L B 209 22 W R. 279-3 Sar. 391. 

vat ion of-Failure-Irrcgularity-Omiv*ion to ©b jrct to- • ISLAND 

Effect. Jrc ARHITRATION-A^TRATOR-PROCEFUINCS- Sta-hhnd, formtJ m tie—Cron's (him /.*- 

BEFORE. (1914) 381. A. 336 (343)»27 M L. J 181 n „ ( 

-A ward-Setting aside of-Suit for. by party acquie* Hale. Dc Jure Mari*, describe* how " the king hath a 

cing in proceedings and taking chance of favourable deci- tide to matiUma inewnmta or increase of land liy lbe *ea i 

lion_Maintainability. Stt ARBITRATION - AWARD- and thr* i' of three kind*.:/: :-|. lnCTca«p*r piojwtioncm 

SETTING aside OF-SUIT FOK-I’aRTY aCQUIFSCINC »elilluvv«in 1. lKur*rj*i icicticuum tel descrliumm 


ru ne. (1859) 7 M I. A. 441 (475). I Pc insulae prodiKii<c*m." The third category i* thu* 

m dealt with by Hale: “3. Hie third sort of maritime nutcase 

-Jurisdiction—Procedure prescribed for cxrro*e of— 4lr i^Uod^ iridng dt n«e in the king'* sea*, or the king’* 

Non-compliance with—Irregularity by reason of—Acqwie* um These upon the *ame account and leason 

cence in—Effect. Stt Civil. PROCEDURECODE OF IW common right belong to the king; for 

-SS. 39.41 4 50. (1928) 65 L A. 227- 3 Lack 114. Ihe) . ut p,,, D f ikal —I of the sea. that Iselonged before in 

_Undlord-Tenants different of different lamb- point of propriety to the king; for when island*****. 

Firctment suit single against-Evidence applicable to one arise, it is either by the recr** nr unking of the water, or 
tenant—Use of. against another-I.regular.ty-Waiver of eU by the exaltation of Sand and Slubb. wh,ch ,n pro- 
-Effect Sff CIVIL PROCEDURE CODE. OF 1908-0. 2. ce** of time grow bun land environed with water (IVN-9). 


(1919)471. A. 76(86 7) 


!. OF 1908—0. 2. ces.* of time grow him land environed with water" (IV8-9). 
43 M. 667 (678). \ur4 Skrx) SlCRLTARY OF STATE FOR INDIA V. 

„ . CHFIJKAM Kama Kao. (1916)431. A. 192•» 

>-Dti,utn,t"u 39 M 617 ( 62 5,= 20C. W N 1311 20 M L T.435- 
r tt»i-Cmu*Hl MQigi 2 M W.N.224 4 L W. 486 14 A.L J. 1114- 


- Rmand ct tut fer trial de noxo-Dtuutm tftau 39 M gl7 (62 5) E 2 0 C. W N 1311 20 M L T. - 

by court Mow « Matt dr tody on rttcrd-Cmuut of (1916) 2 M W. N. 224 4 L W. 486 -14 A.L J. l: 
party aginntd tc-Oiittticu by kirn o* afftd to nxi fre lg Bom L R 100 7 - 351 C. 902 =- 31 M. L. J 


A p^iminary objection taken to the dbposaJ of a *mt «ri«h 


™>r rlrawinc UP the issue* in ine wn *• uj o. .v v. — --- - -• - 

S,Jal Regulation XXVI of 1814 was held fatal in appeal, formtduudtr lirtt min of moM. 

r^m.niVd in the bwpr Court The Crown it the owner, and the ow 


aken to the dispoval of a suit with- - Tidal and nsugaUt ri:tr—/i/and for mud in ltd of 

in the suit as required by S. 10 of i ra ntar month or ditto of-Crmm't right to-fdandi 


and the case was accordingly remanded to the lower Court 
with directions to lay down the issues in a regular way and 
l0 try and determine < h <^' 


The Crown it the owner, and the owner in property, of 
bland* arising in the sea within the territorial limit* of the 
Indian Empire. The territory of the Crown docs not cease 


affording!T prepared the proper issues and called upon the at low water mark and the right over what extend* seawards 
Mrties for their proof*. The plaintiff did no. go into fresh beyond that is not merely of the nature of junsd.ct.on or 

evidence but prayed for judgment on the evidence already the like. .. . ...... . .. 

evidence, P ’ •, lh (felted The sail land* were island* which had been formed in 

Eli*. .. sea ntar the mouth or delta of the river 

iSTthit under the circumstance, the plaintiff was Godavari, which was a tidal and navigable river..The'date 
or^uded from obj«ing in appea! to the diiposal of ibe of formation of the island* was not ce,tarn The islands 
fSSSnut fr«h cridence (220), were within a short distance, much under three mile, of 

^flhl, manner of trial were iicgular.it is not for the the mainland. The lands were at the date of suit mostly 
plaintiff to complain of an Irregularity committed at his in- jingle lands. 
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ISLAND—(CwaA) 

H,U th.ii the island* belonged in property to the British 
Crown. [hrJ Shaw) SECRETARY OF Si ATE FOR 
INDIA r-.CHFiiK.iM Kama Kao. 

(1916 j 431. A 192(199.201 3)- 
39 M. 617 <625. 628,-20 C. W N. 1311 = 
20 M L T 435 (1916)2 M W. N. 224 = 

4 L W. 486-14 A L J. 1114 18 Boia L R 1007 - ! 

351. C. 902=31 M L J 324. 
ISSUMNOVISEE RETURNS 

•-Nature of. Stt Ghat wally Tenure-Extent ' 

OF LANDS INCLUDED IN. 

'1871) 14 M. I. A. 259.'264. 266. 

ISTIMRAR. 

- Mtaniag and tint ,</. 

The word " istimrai" denote it, chaise, of pcpcici.y 
wd permanency of revenue (422). (Mr Amu, .1/,.) 
SECRETARY OF STATE FOR INDIA I. R ljAOF VENKATA- 
0lM ’ (»21) 48 1 A 415 - 44 M 864 870; - 

(1922) M W. N 1 = 30 M L T. 164 « 
26 C. W N. 809 -(1922) P C 168 = 731 C 741 • 

41 M L J. 924. 

JAGIR. 

ALTUMGAH J.tGIR. 

GHA1WAL—JAGIR APPERTAINING TO OFFICE OF 
GHATWAll.Y TENURE OF NATURE DESCRIBED IN fRE- 

AJiHLt io Regulation xxix o» ikm-iamr 

HELD ON TENURE ANALOGOUS TO. 

Grant-Use of word “ /agir - in 
Grant of. 

G »s«^™ w 

Hereditary tenure under. 

Military Jagir—Zemindary held as. 

(Vfm. F .Irv kKS “ j ' <;iKS HELD UNn “ Tenure of. 

OCCUPANH REFERRED TO BY WORD. 

Resumption of. 

Sarbarakari Jagir in Khurdah. 

' l, L ' CE HKl n IN—KHALSAT WHEN APPLIED to. 

Aitumgah Jagir. 

12B.L.R 120-18W.K 319 -3Sar 1- 
1P B. 1872 - 2 Suth 628. 
Ohatwal—Jaghlr appertaining to office of 

-Pwmsion of. by person not entitled to RirK . 

aw£s^jKsar 

analogouB to. 

RECUUT.ON (J m) 9 u'imSS)! 

.... 9C. 187(203 4). 

TE.UR^icTuTlON 

(1882)91. A. 104(122)»9C. 187(206 

»C. 187 (206 8.) 


JAGIR -(Cc*td.) 

Giant-Use of word “ Jagir” in. 

-E-tare conveyed in case of—Land itself or Land- 

reienuc <nly. Su GRANT-CONSTRUCTION OF—ESTATE 
rONVEVF.D-l.ANn ITSELF OR ETC. 

(1917) 22 0. W. N. 677 (679.) 

Grant of. 

Deonnial Settlement-Hereditary crant by 
Government ref ore-Land within Zemindary 

HEED RENT-FREE UNDER. 

-Inchi*i»m of. in permanent settlement Iwtwetn remin. 

dar and Government—Effect of. on rights of jagirdar. Set 

Permanent Seti i.ement-Jagir lands etc. 

(1870) 13 M. I. A. 438(460.) 

KSTATf; CONVEYED UNDER. 

- Cnut t* a ptr^u and afttr him to kit ktir for 

•tKiratu* afttr fnunati.ii. 

All the village* in -lit were at one time the estate of A', 
' t* father of /. Tiu.mgh extravagance or misfortune A' 
f c// inj« poverty and he parted with the villages ; whether 
mfaC “ r •" appearance wa* nrattcr of dispute, /be- 
came a o «jKce»fui nun of bo>inc*s. and he also rendered 
actrre and vakalde s<rri<c» to the Government at the time 
oi the >ep f y Mutiny. Thus he became aWe to repossess 
htm*c4f os he estate » hich A' had enjoyed, and the Govern- 
mewl acknowledged hi* service, by a gram dated April 

lev* • 

fne Sana) of April, 1861. rented tire services of /. ail 
that they had bBBB re.ogm*! by the beflowal of th; ti lk of 

Kayah and were worthy of a further recognition by the 
grant of a jagir. | ; then continued : “ B; it known 
that the pa*«»!on and jama (revenue) of the five villages 
granted tor generation after ge reration, shall for ever be 
Ri.n up anJ remitted, and that the revenae of the seven 
v-. 1 j;e» granted for lifetime shall remain under remission till 
his hie time, to wit. their Z.-minJars who now pay the reve¬ 
nue to B.iti*h Government >hall pay it to him, and after 
him they *hall eve; pay 10 p.c. us malikana allowance to his 
heir alter the deJuAHm of Government revenue, for genera¬ 
tion after generation. 

HtU that the obvious meaning of the expression " his 
heir for generation after generation ” was that the malikana 
wa» to form p.rt of /V heritable property ; and that where¬ 
as be took the whole income for hi, life only, he was to take 
the I0px. malikana in ablate ownership (66-7). 

Mr. Koss does not contend that the words “ generation 
ifter generation' confer any interest less than absolute 
owner >nip. nor does he contend that the jama of the fi« 

‘illagcs did not pa,s to / in absolute ownership. His coo- 
tentioo is. that as regards the seven village* there ate two 
distinct gifts—joe to / for his Ufc. anJ the other after 
his death; and that at his death the malikana is given in 
ablate ownership to the person who may then happen to 
be his heir. Tnat wouU attribute to the Government the 
'trange intention of acknowledging the personal merits of / 
by conferring a benefit on some unknown heir for whom be 
might or might not have a regard. The construction also 
appears to be so strained as it is improbable (66). (Ur* 
*ao Balwant Sinch v. Rani Kishori. 
(1898; 261. A. 54 = 20 A. 267 (283)=2 C. W. N. 273“ 

7 Sar.270. 

“ G,JHl to 0 ftrun Kith hit ” fHtra-p.utrodi 
Grant u hm and hi, /W „ 3 / e dated ants tmly-Wlt* 
ffa-pur — B/ngal—Distinction. 

W here a village in Cbota Nagpur was granted as jagir. 
to be enjoyed by the grantee with his putra-poutradi, bat 
.tit! r vTT th^, Iho * *ho succeeded to jagirs in 

^* aJi h** 0malesin ,hc Uncof,he 8 tiDlee ’ 

1 wti * ue S rinl was to the grantee and his lineal mll« 



*37$ 


THE PRIVY COUNCIL DIGEST 


2 J 74 


JAOHMCwtf.) 

Grant oHC^.J 

Estate conveyed under-(OH.) 

descendants only and was rtsurruble open failure ofwch 

Semite in a grant of a jagir in Bengal by a Bengali mbu- 
lar words in the grant would imply that an estate of inheri¬ 
tance had been granted to the grantee 
to show a contrary intention. (Sir Join EJge.) RAM 
Narayan Singh v. Ram Saras Lal 

( m« «».«(»TwW-«i«;5- 

(1919) M.w.K. 

- Indtfinit! t/rnt— Grant in-Grant to a ■** <"•' / 

Uiltirt-DiHintli"- . . . . .„ nn , 

There is no principle or authority which pm an) 
for the contention that a grant of a Jipr M*» ■» 
heirs only operates as giving a accession otwc me. 
to the grantee and his heirs foe «*«**“* J* 

ra&i«S5SSs 

W5S2S Ss <«.<■>. u*g£tf£sr m 

* ISHWARDAS JACJ1 WANDAS. QMIjM w 

The <<n> i«l. tel*. "O 

17 C.LJ 17 » 16IC. 239 - 23 MLJ. » 

Pension—Grant in lieu of. of taluka with lands as 

^'-rcS^sr^" ‘ssss 

Sbkwsas: 

ssa rJ£- - r«9“ : 


and his descenaan**, . - .. 

swag L SSs«2fc 

-Ster^JS 

to resume the above-mentioned MJJJ- £ ££ 

mm? v he 

hU children or descendants, from JJJ 


JAGIB— 

Grant of-(tWi.) 

Estate conveyed under-CCmt/.) 
receive during his lifetime K». 6.000 per annum by four 
equal instalments" and then were appended the particulars 
of the jagir. consisting of 9 mrhak the revenue from 
which altogether amounted to Kv «..2M 4 0, 

HeU. having regard to the peculiar character of the grant 
from the Government, that the Court lieliw was tight in 
treating it as conferring opm such of the descendants of A* 
who would 1 * entitled under it. an estate for life, and for 
Me only (61). 

The pceseru is not the case of the State merely granting 
a jagir and declaring that that giant shall be hereditary, 
but it is a grant of a jagir aaompanird with the grant 
of a pension under circumstances which indicate that the 
intention was that the grant of the jagir and the grant of 
the pension should be subject to the same conditions (l>2). 
(Sir Ribrt P. Collin). Gf LAB DAS jUG|IVAND«S P. 

COLLECTOR OF SURAT. (1878) 6 I.A 54 - 

3 B. 186(191 2)^3 Sar. 889. 

i ■ Premn.ptnm. 

A jagir must be uken pnma fatit to lie an estate only 
lot hfe. although it may possibly lie granted in such terms 
ts to make it hereditary ((O). (Sir Robert P. CeJlur). 
GULABUAS JUGJIVANDAS *. COLLECTOR OF SURAT. 
(1878)6 I A. 54 ’3 B 186(1901)-3 Sar. 889. 

_ A jagir must be taken pnma fun to lie an estate 

only for bfe. although it may pebbly lie granted in such 
terms as to mike it hereditary. (Sir John Eige.) RAM 

NAlt ain SISCH r Ram Saras Lal. 

(1918)461 A 81 46 C. 683. 29 C L J 332- 
17 A L J. 398*'26 M L T. 207 -(1919) M.W.N. 518- 
21BOO.LB 697 - 20C.W.N. 868- 
50I.C. 1-36M.L.J. 344. 

- Word! " Patra-pont roil"—Efeft of. 

Tbe terms which will make the grant of a jaghir a grant 
of an estate of inheritance must, if they arc lobe comb 
derrd alone, be terms which are not ambiguous, and muM 
clearly show wberher it was intended liy the grantor that 
the right of inheritance iboukl be geneial or should be con- 
fcned to a particular class of hois. The term "putra pout 
radi’in a jaghir pant, standing by itself, and without any 
esidencetoshow whether in tbe locality of the jagir colla¬ 
terals or female* succeeded to jagirs. is ambiguous. (Sir 

Mn Eire.) Ram Narayan Singh r. Ram Saran i.al. 
J (1918) 461.A. 88 - 46 C 683 29 C L J. 332" 
17A.LJ. 398^-26M LT. 207—(1919)M W.N 618- 
21 Bom. LB.597-20C W.N.866-- 
501.C. 1'36 M.L.J. 344. 
U 'Sen, g rani ion, ete„ Item gent ration to 
generation"—Efeet . ... 

It has been observed by many writers of authority on the 
subject that tbe expressions "his son. grandson, etc., from 
generation to generation" in sunnods granting a jagir or 
saranjam. do not. as might be supposed.jmoart a fixed 
hereditary tenure (59-60). (Lari Hewn). SHEKH SULTAN 
Sain ». Shekh ajmodin. (1892) 20 I A. 50 - 

17 B 431 (447)=6 Sar. 62. 

INCIDENTS OF. 


- Pdrtibhtj — Heritahlity—Reiumobt/ity—Sueeeb 

titn bj enitom of primogeniture. 

Grants in jagir of the ordinary character arc personal 
and not hereditary, and are rtsumaUe at pleasure. Being 
personal and temporary, they are necessarily impartible. 
This accurately distinguishes between partibility as such, 
and any consequence, which may be supposed to flow from 
such a fact. The impartiality of jagir-lands is in truth 
entirely leparated from the idea of succession by the fact 
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JAGIR-{CW/.) 

Grant oHf«W.) 

Incidents GF-(f«/./.) 

ihji the impartible lands were h« 11 together a* a unit in the 
hands of one man whotus und.nn- pri-cal ««ii-r t<> 
the Government of the day. It may Fir that up« his 
death a fresh grant, again to one nun. ami again in tet-m 
lot persona! service. was made. anJ it may al-> hr that the 
one mm selected was in the ordinary ca«e the rl.lr't *.«; 
but these matter' of practice were not cni'eqwn* es of bw 
and the impartibclity and unity which att*hol t.. pet'Oeal 
irrwc were not related to. but. on the contrary, were (fit- 
•met from, the iilea of ssccessi-m by f.*<* of bw to the m . 
partible lands. Once grant that the land'were i« ? ir ami 
impaitiUe is mkH. a custom of decent thereof Lyprimo 
gemture wa' not a Subject for proof. Im ., 0 < »uch a .w4oa 
would be radically incon'i'tent with the persona! and mm• 
Iimmwmv* character of a grant in jagir Ijr-n kr| | 
jagir cannot, therefore, lie held to be 'abject to the rdr of 
pnmgtoitiru (212-3) (/* •. lUGHOjliuo 

MHEB l.tkMIM VNRVI SaHEB. (1912) 39 IA 202 * 
36 B 639 1657 8> 16CWNi05tL- 
12 M LT. 172 -11912i M W N 1 HO 

H Bom L R 1226 17 C L J. 17-161C. 239 

23 U L J. 383 

Proof of. 

--Cram to a penon and his lineal descewdanls-C,** 

by pwtah and kabuliai-F.vidnce necr^ary in ca«e of. S., 
J.M.IR-klM MHION OF—GRANITE'S LIKE 1L 1,VV 

cendan is—F ailure of-Resumption ox- suit b\ 

GRANTOR S HEIRS FOR-PKOOF OF CHANT. 

(1873;2 Such 783(781) 

Resumption of. 

- S « Jagir—resumption of. 

Grant of. on death of holder -Government s 
decision as to 

,'7~^ cv, " v "(“'Civil Courts—Juri«dktion. .V„ S, K »N 

JAM- (.R SNT OF. ON DEATH OF HOLDER 

(1892)20lA 50(68)nl7B. 131(456). 

Hereditary tenure under 

- -Decennial settlnnent-HerecStary tenure rreatni I- 
fore, and wiping at thetimeof-G.it of L j S 

settlement to pretended heirs of -f-Decree desUrine 

_ .. .. (1870) 13M I.A. 438'1566) 

«■*, omhEs 

Tenure created ref,.» e °*" l Ssnu 
'1870)13 MIA 138(155 6) 
Military Jagir-Zemindari held as 

Native rulers-Jagirs held under- 
Tenure of. 

55 


JAGIR ~'Cc*td.) 

Native nilers-Jagirs held under-Tenure of- 

(CoxU.) 

:Ke Kn-li'h authorities would n .4 be disposed io add to the 
divuibance and ccmla-ion attending a conquest, by dispos- 
icg the h 'I 'rT' ..f property to any greater extent than 
wa' ne ctary (oi ufety tfl). (/srd H,u„u») SHEIKH 
St ltax Sain r. 'mhlh ajmodin. 

(1892; 201A 50 17 B. 131 (447)-6 Sar. 52. 
Occnpancy referred to by word. 

• —/•*:" iW for/if—L'u of, in tontradistinttion to 
i/uli kdd oi frimm.Ht : •» wd<try — pffat. 

Tie word Jagir" primarily points to occupancy, though 
It may be cxupancy of an oftce. such as that of Collector 
o. Ki-vmur. \Vf«e. bnwi-ter, a Jagir held for life only is, 
4 ' in tbi' '•rad. used in c mtradistinciion loan i/ah held 
as a p« raiment rmindary.it is an almost necessary infer- 
wee that the ocrjpancy referred to is an occupancy of land 
.'.y-'fl). (/yrd Pork .;.) SaKINA BAI r. KANIZ FaTIMA 

Begum. 

(1917) 22 C W.N. 577 - 471. C 632» 
(1918) M.W.N. 381 
Resumption of. 

Covi knmfnt—Resumption bv. 

Namab of Carnatic -Jagir granted by-Resumption 
of-f-egahty of—Municipal Cuurt'-Jurisdiction. Su ACT 
m state-A m amounting io an. or not-Jacir 
granted bv Naw \b of Carnatic. 

(1827) 7 M. 1. A 555(577-8) 
—Validity of—Jurisdiction of civil courts to inquire 

mto. s,v stRAKjAM—R esumption bv government 

Grantee’s lineal dlscendants-Failure 
OF-RrSUMPTION ON. 

■- <*• *f—^riitm<t. 

Th,- que^Ku, was whether Pargana Bundh in Chota 
Z***' wa s as tonunded by the Maharaja of ChoU 
NAgpur. a mr;, pgi, tcnuri . rouble on failure of the 
’ " t -** n W* h V «»* plaintiff, a mortgagee 
twn the ‘elder an indvycmlent estate held by the ancestors 

* Ihe pl.mt.fl' mortgagor and was incorpotated in the 
wwincbn cd the Maharajah of Chota Nagpur as a Mm 
MaSajS"' Ul ° k ' * i ' h iU ,cvcnuc Payable through the 

//r/J.on the evidence, that the Pargana was a mere jagir 

£jT! a,C ^ maUr fa,lB,c of ,ht direct male line of the 

n W ) SK '" TH P#mP 

rsJJ?2 , i 8C " W N - 145 -*S3M L T.408= 
(1923) M.W.N. 702- A I B (1923) PC. 217. 

k 'ir (o,-Proof lH -0nui of - 

Suit to rrsover po>s«sion of certain lands upon the 
g ound that those bnds were granted by an ancestor of the 

P ’ 'a W kf ! d m jj8ir ,cnure * ,hi “'*• 10P ' 
,hal Fs liteal Pendants had 

,he,t<orc ,hf *as entitled to resume 

pov-evseo. 

l n a ,ui ‘ ,he ini,ial OTUS was on the plain- 
t.fi to p,oc^ lhc fIinl alkgrd. a granI (0 p 

auL'TH- £,a ? 1 a,lfgd ,be P ,ainl W0<J ld have shown no 
"Z . a< """ . 11 '* nwes.'ary to ascertain to whom the 

rion to °l2 r ? rttnBioe ,he “»*qwnt q«es- 

^ filed y- descendants hive or have 

ai fzrtiSiz °° ^ ,he p ,ain,iff ° f ** z™' 

opon ihe defendaois ,o 
** ““ lbe dcsceadants P, Rill Bred, or whether the 
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JAOm-icW.) I JAIDAD ™ nn ^ cw "- ) 

_ ’ I Municipal Courts todetermine. Set AC1 OK STATE—ACT 

Resumption of-It.* J F ,* | amounting to an. or not-Jaidad Tenure. nc. 

GRANTEE'S LINEAL PESCE-MLAN^ r AILl RB (1172) Sup I A. 10 (17). 

-RESUMPTION ON ’"^ 1 jj|W -Jaidadar-Ar«S and M»rcs purchased by-Seizure 

burden would be on the pla.ntilf ^ x „ h, Government of. on roumpiion of Jaidad tenure-Ad of 

(783). Maharajah Kooikn \ih a" ' _• p state lf u Sft An w siate-actamounting to an. 

All LAP KOWAR. (1873) 2 Suth 7K3 1 • ^ jcut-JAIPADWI. 

_ Suit hi graMltr', kt.r i*r-Prt*i Z "" 1 (1872) Sup. I. A. 10(32-3.) 

—MMt prtfer ti-Ahtntt *I-P>» ' *•"’ '■'< - JmJnJar—Rifkti rt-Armi w«,/ Hern fHrthstJ h 

Suit by plaintiff t« -oJr*,.i. 

upon the ground that ih-*,vj *. to The evidence 4w»' th-t th* m m> and 'tuft' in qucMioit 
lor of his lo one P. lo in bdd in Fg ■«* pwtoed by Btpni lam Jndlbweh»o««bo- 

p, and hi' lineal d w e n UR*. »* * • ‘ fet m H m li in O aibu fcB faM by jaidad aie 

had failed, and ihcref-ne that pla.n l no* entitled «•• Uuop ** purdu*d. They ate rnlilled lo 

resume possevdon. Adrmtudly ‘ IC ' . J|H j jj ( hr nab tm performance of a certain duty, which duty 

the wooer and u*u.d manner, nanulj. ^ r * U j*o ^ (heirdeath, and the next jaidadai wnukl be Inmncl 

kabuliat. , , , lKr .J10 provide arm* Iw virtue of hi* tenure (33). (ten! Hathtr- 

HtlJ that, in such a case, the pr-i*r way M » p ^ ^ \ UhLC .) FORESTER r. SlTRITARY OF STATE • OR 

’ P X"'t'S.atlL.■* ''awn**.i *»• 

Hence of it. after laving the f.«nAnto« for «hv .-.n 3 gu j ^ j p R 1872 - 2 Suth 628. 

St" Me the &** " { 3 T .. of .hr Ikgum. in l«*«l ”* |»WS- 

proof that /' was in fad the h-'« HP* 1 ||l|tlB u ^ Ul ,„ r ]*#. ,* -dmit.rel to haw been that of a jagir 

the jagir. and that k W J*JgJv w x|l >n „ lye da., boting up* J '• <- O* * nf J 

father and son to the WOWjWj M " | a||J £ JJJ JJ*,, «hl the pobfc reenue* of It, on 

CERNATHSAHEEf. Ml^T. AHI I w R u() lttei . 4K , lUon ltl k^np 0 p a l.dy of «r.-.J». to W employ. 

(187AJ ^ ouvn |ka , „„„„ i„ .he service of the »oreieign of whom 

Zemindar— Kfsump i ion . | ti* iaor was held (14). (L*rJ HttMtj. L C.) 

s ^, ~J2S5SssaiI swb w. 

'C'f''f I, „» o»l..ion »• I" tl* "W« ‘ J 1 3 *ar 1 1 P.R. 1872 - 2 Sulb. 628. 

^Trxrjzxz^x "£2% s, 

lined escheats!' . . Us cktf*tcf. I* 1 CifTl. (H. 


*ne i« ‘'^'' ^ ^^rrer^Ts cbar*«er. U. c^TE Of. 

his sir or khes pcpA'^ • ^ Ac a »,« .dtle-wn* , xW APPLICABLE TO. 

,hc wmindar t*^**"*' . lhe a ,,h.,.,:i-* (l» MARRIAC.t-.M-nioN-MoMV I'RESENIS ON 

«ith the knowkrlge and sane* x , UltU NMH UH((1 fCALSON 001 «OR »>. 

(Mr. A"«r At r.) SRINAIHR M RelH^OVSDOCTWNESCM 

SaHI DEO. w N 1 45 a 33 M h T 408 = Sl>IP N tN OK MOIHER-SON’S Rd.HT TO 

N 702 AIR 1W3P-C 217 |,*w err, ICABIF to—HINDU LAW-CUSTOM 

(1923)M.W N. U;,ur*1t+ A P OrWOM IlIRPU UW—AmiCAMUTV Of. 

- -0HHS9tp'»f" i,m -* n “ jjlltofU ,/ u EVIDENCE SUFFICIENT TO SUPPORT FINMNU OK 

lit Notnrt~S<nittl ftrivul " * m PK iK)K OF Ct'SIOM IN PAKllCUI AK CASE BUT IN- 

lumMitM in taut Unlit'tun. ma<l SUKFHT C NT TO MAKE CASE A PRECEDENT. 

Before a xemindar can Jj«» Hk" ^ ^ a |r1Nft INHERITANCE-CUSTOM OE-APPUCABILIl V OE. 
that the lenure on whwh trve )r,n »«dodar pRtSL’MPTION—ONUS OE PROOF, 

of service, by «hkh if the Klucion of. generally-Property dfdicatld 

were to be performerl by At Jafc . * ^ w;iie> ,bc to_APPR')PRIaTION OF, BY ONE OF SiaiONS. 

be performed bv the W*?"* ^ Saraocef -aCaRWaLLAS. 

andrS-igious tenets of. 

Vico to Ive performed liy the x0#kl J* |0>~ WIDOW SONLISS-HUSBAND S ISTATE—INTER FST 

[helaghb h, RAMH NILM^EY SINGH DFO r. COVF KN IN^ , sf< r,TUAL AND WORSHIP OF. 

t£t‘ «h 713'18W R. 321" 12 B L-R 321- “bar. (OR SlTAMBAKl) jAlNS-ADOn.ON 
M W21 2 Both. 713■*• "-•“*** . v VVJONC. 

. ^ Barbarakari Jagir in Khurdah tiaiple of ANTANKSHA parasnath at Shirpur. 

-Rights of sarbarakar in. Sabbak xkxp AgarwalU Jalna 

KHURDAH. (m8 ) 45 !. A. 246(249-60)»46C. 378. ADOPTION AMONC. 

vtllaae held In-Khalsat when applied to. -- A ,„-i, mi tof 

Village W us--KIIALSAT. the Aearwallas the qualifying age for adoplion 

-Meaning of. -S* " ° V ^ lfl?7) 5 41 A. 380 ( 388). JJJ* lhf thirty *ecord year (242). (Mr. Amur AH.) 

JAIDAD TENURE- . . DHANRAJ JOHARMAL r.^I B»L a 23 i , 62 C. 482= 

~£L Sumroc-Tenure hdd » A.L-J-*73-80. W. N. 336-21 N.L R. 60= 

lands heW onv on her death-Vafiddy of-Jur.v-o.oo 


Castf: of. 

I \W applicable to. 

Marriage—adoption—Money presents on 

URGE SCAU ON OCCASION OE. 
religious doctrines or. 

St RIDH tN OF MOTHER—SON’S RIGHT TO 
Uw appi iCAWi to—Hindu Law-Custom. 
Adoption—Hindu law-applicability of. 

EVIDl.NCE SUFFICIENT TO SUPPORT FINDING OF 
PROOF <>F CUSTOM IN PARTICULAR CASE RUT IN- 
SUFFICIENT TO MAKE CASI. A PRECEDENT. 
INHERITANCE-CUSTOM OE-APPUCABILIl V OE. 
Presumption—Onus oe proof, 
religion of. generally-Property dedicated 
TO-APPROPRIATIOS oe. by one of sections. 
Saraogef acarwalus. 

ADOPTION AMONC. 

history and religious tenets oe. 

SK UNLESS—HUSBAND’S ESTATE-INTEREST 

Sections oe-doctrise. ritual and worship oe. 

SWETAMBARI (or SlTAMBAKl) JAINS-ADOPTION 
TFMPLEOF ANTANKSHA PARASNATH AT SHIRPUR. 
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JAINS-(f,W.) 

Agarwalla Jains-(ZWY.) 

A DO PI I ON A MONO — (C'KtJ .) 

6L E P C.97 . 27Bom L E 837- 
(1925 M W. N 692 AIR 1925 P C 118 - 
87 I C.357 49 M L J. 173. 

■ Ce,eme*ut. 

Among live Agarualla' the only veitmoaj >4 aik-ot'ioci 
consist' in lying a turban iowvI live head >4 the v.ung man 
who i. Wing adopted in the W .^«e of the piiiip,f ram 
of the community (/it fjmksi) and giving th.m a fea't 
(242) (Mr. Amtt Ah.) DHaNRAJ JOHAHMA, t S SI 
(19251521 A 231 52 C. 482- 
23 A LJ. 273- 20 W N 335- 
21 N LR 50 CLR PC.97 27Bom L B 837 
(1925) M W N. 692 AIR 1925) PC 118 
871.C.357 49 MLJ. 173 
—Ikclaratmn unequiw<al -d adopiion by ad^he 
father fvllowtil l»j Irratmenl <>f !»,- acloptu! <00-Valid 
adoption b)—CuMor, o'-P,nof of. A/,- J.VINS-LaW 
.\I*PL!C\BI.K TO— HINDI' I.AW-Ct STOM-EVIDI Nff 
towim Eic.— adoption. 

(1913) 101. A 156 (159 60) 40 C. 879 (889 90;. 
.l/irma-vi— r ft. vm, U,# va j { u 
,'H oeeasien .•/—i mt.m ,-i. 

Kvjdnct wav given. wIn.Ii na> It auepltd. that in the 
Again.<||| Jam C O W i lJ !S,-,c || mfe (>n { y. 
oviavion of adoption* ami marriage* to make mono 
prewrnt'to relatiu> on a M*alc that may be called nwifi. 
cent. (I'suonnl Ssimwr.) IIariram- MtDi\Coi>it 
^mAU lO 6 33CWN 493 

114I ^ T 66 5„* o 1 , 80111 LR 710-AIB 1929PC 77 
30 L W. 85 (1929,MWK 412-57 MLJ 581. 

-Married I*—Adoption of-C u .t<m <>f_|w 

-v. i.\w amir abu to-iiindu >aw- 

*. . r r -wwiw «• 

mniwiw. 0910)37 IA. 13(104). 

—relatin' ,/ A N r Mil* v 

distmlien am*t c ' 

Whatever differctKe there mini,; I, 

"'?«» '*.. " Hr ,z: t ZZ'trTZ 

revo En ,yd !,, the cm* , Bh . '“* * P"*** 

M,). iHlANNA) JoH.tkM.il. SoNl Bvi” ^ 

-Temporal or 

M "" u , 1 B sS» 555 w* ,wa ~ 

1925) 521. A 231 (242;- 52 C. 482 
Caste or. 

*• *»*» 

JAMBU PARSHAD. (inKvi T n l L ClMS0 

ra.M.M.aewJSKr^wg; 

11 C.LJ. 454 3 61. C*t7R 

„■ ■ . 1 ,W 'PPUCABU TO. 

Rw chand^SV?^ (<y " *** «K.) 

61-C. 272. 


JAINS- (Cmtd.) 

AgaiwalU Jains-fCWJ.) 

i Marriage—Adoption—Money presents on large 

SCALE TO RELATIVES ON OCCASION OF. 

-Custom of. Set JaINS-AGARWaLU JaINS— 

Adopt ion— Marriage. (1928) 67 M. L J. 681. 

Religious doctrines of. 

-The Agaiwallas generally adhere to Jainism and 

repediate the Brahminkal doctrines relating to obsequial 
ceremonies the performance of Sradh, the oSering of 
oblations foe the salvation of the soul of the deceased, nor 
do they bdive that a*oo.eiiber b» birth or by adoption, 
coBfets spiritual bene6t on the father. Consequently adop- 
tton is with them a mere temporal arrangement and has no 
particular object (242). (Ur. Amu, AH.) DllANRAJ 
JohxRM.aL j. SONI Hai (1925) 52 1 A. 231 - 52 C. 482-> 
20WN 335 — 21 NLE 50-6LR PC.97- 
23ALJ 273 27Bom. LR 837-1926M.WN. 602- 
A.I B. 1925 P C. 118c 87 L C. 367-49 M L J. 173. 

STRIDHAN OF MOTHER—SON'S RIGHT TO. 

-- -Uitkthkv* Uu—C*„cm. 

1‘nder the Mithakshara Law as modified by the customs 
and usages of the Agarwalla community relating to Seri- 
dhM. a MM I' -ntitkd to whatever belonged to his mother 
during her lifetime. (JW<« Sumner.) HARIRAM v. 
Madan Copal Bacia. ( 1928) 27 A.L J. 406- 
33 C.W N 493 49 C L J 336- 114 LC. 665- 
31 Bon LB 710*AIR. 1929P.C.77- 
30 L W. 835 (1929) M.W N 412-67 M L J. 681. 

Law applicable to-Hindu Law-Custom. 

AHOMlON-HlNOU I.AW of-applicability of. 
- -Pusnmfti,*. 

The Jains hast io generally adopted the Hindu Law 
that the Hindu rules of adoption are applied lo them in the 
a weme of some contrary usage. {Si, John Ed ft) 
SHWM ARB VI v. JEORAJ. 

(1920) 25C.W N. 273 (275)-16 N LE 170- 
2 U P LB.(PC.) 161 -(1920) M.W N. 627- 

61IC. 481. 

Evidence sufficient to support finding of 
proof of custom in particular case but 
insufficient to make case a precedent. 

— Adrfiim—DethrttitH tHefitiHtil cf adeftim by 
it";', ’T" h 1 rei! mail of bey as ode fled sen 

-Ichded^Hh-Ctstcmc/. 

The Courts below having concurrently found that among 
the Agarwal Banias of Zira the general rules of Hindu law 
as to adoptions did not apply, and that by the custom 
.pplk-ablt to the Agarwala Banias of Zira an unequivocal 
d J cUl ^ ,< *^ ,hfldo P‘ i n8father that a boy had been 
adopted, followed by wbsequeat treatment of the boy as an 
adopted son was sufficient to constitute a valid adoption, 
their Lordships, notwithstanding the limited character of 
the evidence u pon which the findings were based, held that, 
as between the parties to the suit and to the appeal, and 
«ho* claiming through or under them, the evidence was 
suSoent to support the findings (159 60). {Sir ]<*» 
t-S‘ ) Chiman Lal v. Hari Chand. 

„ i 1913) 401 A 156-40 C. 879 (889 90)- 
„ _ 17 p J- N- 885 = 18 C. L. J. 70=19 I C. 669 = 
15 Bon L R 646=14 M. L. T. 83=102 P. B.1913 = 
187 P L. R. 1913= 126 P. W. R. 1913= 
(1913) M. W. N. 509. 
ci * a,riti hy-Custm of—Proof of. 

^ m ,h€ "* findin « of 
the Uuxt below that a custom applicable to the parties 
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JADIS—(OrA/.) 

Law aplicable to-Hlndu Law—Custom-(t **M) 
EVIDENCE SUFUCIENT TO SUPPORT HNDINC Of 
PROOF OK CUSTOM IN PARlltlUXK C.V**F U 1 IN 
SUFUCIENT TO MAKE CASE A PKMFDTNT- 

conwri^lAyiwala And «tho,iriug the ^opii«o 

of a maried tOf. had kxneMaU^I. - 

In view of the fact that the custom ^^‘' 't. thc ptad.r 
and found by the High Courts "hrie k o.de«e 
adduced in the case was limited to a “ 

number of centre* of Jain populate h« Un. h£ 
of opinion that that circumstance w» cm>£» 

cave an unsatisfactory P»t«*"' **^ u |j he 
fuller evidence regarding the alleged «*Mn tvuui >e •- 

"wX regard tothe 

present case, who have had tull op^.um. ol pr^.rg 
whatever evidence they desired to produce, x 

deaU «.h b, Ih. Hifh C«« -I- 

E it; and lk.it L*d>hl|» «■« 

INHERITANCE-CUSTOM OF-APIUCABIIIIY OF. 

f, SS5£« - ■ 

Jain. Thecontestwasktu^nthe^^ ^ 
relations of the deceas’d, and 1 th* * ^ ^ 

of the deceased * daughter. M J 

,ion »Vh. «U»«l .he *»«* ,be 

The defendant in the Courts 7 V. , ^ 

MilhaWur. U* »PP»*» 1‘k ^bSltc estate in be. 

according to it. his j.fe js ,hat u « ra 

father’s property, lie <*'« i n fci, appeal to tk 

lhat the suit ought to lx w» 

ascertaining them. , lke c i K ,». 

uu v - TaHioiSb-»»» *“-S!sS 1 

PRESUMPTION-ONUS OF PROOF 

gl§£«gg 

ascertained and defined, and »«"««? 10 
ground* of public policy or otherwise (!«)• 


2382 

JAINS -(Centd.) 

Law aplicable to-Hindu Law—Custom- ( CcntJ .) 
Presumption-Onus of proof-(CW-) 

Undoubtedly a custom, bring opposed to the spirit of the 
Hindu law. would itqmic stieng evidence for its support 
(10); And the decision of the question whether or not a 
partita 1 ar custom has bun estabKshcvl must be governed 
Uj the evidence taken in the suit in which the question is 
raised 110); (Sir M.«tagu. H. Smith.) SHM» SlNCH 
Rai p. MUSSUMUT DaKHO. (1878)61 A. 87- 

1 A. 688 (702 3) - 2 C L R. 193 « 3 Sar. 807;* 

3 Suth. 529. 

-L. k. 5 I. A. 87 is no authority for the portion that 

it is to be presumed that all Jains are governed by customs 
with regard to inheritance diflcting from the ordinary law. 
On the contrary, the customs of the Jains whim they arc 
relied upon, must be piowd by evidence, as other special 
custom* and usages varying tlx geneial law should be 
proved, and in the abrftce of proof the ordinary law must 
prevail (28. 30; (Sir Mrulapu E. Smith.) t’HOTAY 
LaIL t\ Chunno Lai.l. (1878) 61. A. 16= 

4 C 7441752)*3CLB 465-3 Sar. 880- 3Suth 672 

_As to Jains, the Court* in India have always applied 

the Hind, law generally to their cares in .he ahui.ee of 
cwfca varying that law (253). (Sir Arthur Wilm.) 
RANI Bmmjwan Kuar JocendkaChandra Hose. 
(1203)301 A 249- 31 C. 11 (30)-7C W N. 895— 
84 P R 1903- 135 P L R.1903 13 M L.J 381. 

_The Jains are of Hindu origin ; they are Hindu 

di'Srnteii. and although generally adhering to the ordinary 
Hindu law. that is. the law of ihe three superior castes, 
ihey recognise no divine authority in the Vedas and do not 
prxli*c the Shtaddhs. or ceremony for the dead. (Sir 
/.4* A/«.) SHEOKUARBaI .". JlORAj. 

/ (1920I25C.W.N 273(275)- 16NLR.170- 

2U PL R.IP C.) 161-(1920) M W.N.627- 

611 C.481 

Religion of. generally-Propeity dedicated to- 
Approprlatlon of. by one of sections. 

_ H’lul tmcKHtt lt—/’r.fntly of. 

\r.ti«nl Ijuslding* alrearly dtd.cated to the common 
coons of tl 


u*e 


nf Viih prions of’the Jam religious community were found 
tubwiutolly to have been rebuilt or largely improved by the 
Smtumbaras. the irihct of the two section*. U(U that that 
igQtfiliution to the common religious buiWngs could create 
no n.to'ivr right in the Swrtambata*. (UrJ Philhmtrt.) 

M.uarai Bahadur sinch : set it Hukam < hand. 
(1925 ) 24 A L J 100 = (1926) M. W N 199 ■ 
931 C 219-A.I R 1926P.C.13- 
50 M L.J. 631 (634). 

- pMuhhty ef—EiiJtiKt tf. .... . 

k nraribk for «« of the sections of the Jain reli- 

JL"I* appropriate rites dedicated to the 

ml*, of the Jains, generally; and the fact that that 

vecriw without interference built upon them is after a long 

bo* of time sufficient evidence of appropriation. (/W 

m/,.,.,.1 MAHAMJ -H*#™ SJSOHI. SETH 

iiri iu I HVND. (1926) 24 A. L. J. 100- 

HIKAM LHANU. M _ w N m , 93 y c 9 , 9 , 

A. I R-1926 P. C. 13=60 M. L. J. 631 (636) 
Saraogee Agarwall»6. 

ADOPTION AMONG. 

- Ddurhltrt ioh-AJ*PU<* h -*idM of-Outom tf. 

HtU. on the evidence, affirming the High Court, that by 
• n of the sect a sonless widow of a Saraogee-Agar- 
*doo( a daughter’s son (110). (Sir Mcut a gut 

Sunk) Sheo Singh Rai ». Mussumut Dakho 
(1878) 61. A. 87=1 A 688 (704 5)=2 C. L. R. 193= 
(W7 ",oa.A 38sr.807 = 38utb.529. 


tbecu 
walla c 
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JAINS-(<■ 

Saiaogcc AgaiwaUas- 1 ;td. 

A!«»niHN A'f»XG -Ir 

■-ifr&v m, -.!■ .Mi-;/! 

<’» J'h'.'l .-/ Uf/udj, .1... .;/| .« .•*» \iJ‘ g ir 

— avJn- v.* 

/A/4. *41 the t-vidciKr jIHiinin^ tl. • Ili-Ji • .«it. ihal I* 
the custom <4 the *«vt a *.>nk «n »;>!..» . 4a Sirftr.\(jrut 
la enjoy. iKv right .4 atlfii..n «itb»at the tvimi**** .4 hn 
hu-luml <>r the iwent o| hi. heir.; that. r«i j<k«i.«,. lhr 
.ntofihil MH1 l.ikr, rh«- pUr of a l»?<t,n -00 ; jel that. .<• 
adepti-m. t|* i*tatr l.ik'ii l.y th- wklo* p».^ lothr-a j. 
|!i»pfi< 1*4, Mai rung a light loll* "uaulm-hip .4 the 

adopted...» mil ,4 thr |*< petty dating his 

roimniiy.uml jI -ij ii-hri..i..fi\p ihuiic h.t fife twain- 

I. narxi- |>iiip>Hiii>p..r r the mm <4 lhr pcrfrrty and 
(Ik- social C-ifi.-i <4 lh* family (||H». ISi, V rtigur 
/. Smuh » Siiio Singii K \i am ssi\u 1 dmjio. 

(1878)51 A 87 1A 688(705 6 ) 2C L R 193* 
3Sar 807 3Sutb 529 

Ul'lORV AM. KFIIGKH'S H\» IS->F. 

I lv paid,, are SarJ^rvA^iWalU. .** .4 lhr amen* 
'«*of llr*c,I ii| llr lain-. What (ml, j. In'*!, 
of I Sc hi'tory of that h,i i. i»lv fowl ..JWvteilin th* 
<jm: rvfuileri i* |U Hun. II. r. K M|. Koc up*aid. .4 
ilcvcn ami HdirmiiMii. they hayr seceded fr.** ih,- 
T- «*'*'*»-"* tWr refigioi. irrtl. have »w«c 
affinity uni. (lie prnepu «,( ,h. R.fcihi.i. »„h lho ^ 
.4 Ik- IU.il.niii,. I l.y ICV Opi , (hr <j., r . Wm , 4,1 
lli.ilimim. .1 llm.l,,. (l , . u . |. rwwrftl a. they Main 

, |!i?liiiui| IK, ' lll> J ' Jl1 ,h " n '* 1 "' ul ,fcr of a 

They ilillr* |vmi. u|,i!y fi.m ||, l(,ah»*«rj llmtom 
7 " ,n,,,lu M,rtU " ' 1 * •"**« ••’-r.ir. after 

II. e cotp^ i. Ui.m nf .mi,.!. Th y regai.hlr U,ih of 

a w« a, having n...(f, , ih,- f„t„,e „ jft ,4 hi 
g-mtor. .i!Kl. y.iiH^n.ly. a-lopci,* i. »*,.!> a mmucJ 
an.i"(j,-mnil ami hasn>> .piiilualnhini u 

SllhOSlM.it k tl 'll "I Ml'r |)\k,|o * ‘ 

a8 I 8 / . , T 5 I A 87a ° 7 ’ 1 A 688.701 2) 
-CLR 193 3Sar 807 3Suth 529 

Wn-.U sm\i (||( x|* \\(,■> §v 1 j—|\j| rjv■ „ 


- .Iii,,<tr;lj V J , 

—Cutt.ut jm.K-ti,".. 

tMJ.m (hr vAi.hi>r alii Mice (he II. C.. that a v«lr.. 

"t* << ■> Sar^v-Apainalla by ,he c.ilTL 

r -r h 'a«*" ikmnnion over the cMatr of f*- 
l 1 ..4u„.l Han .. COMvfed l.y IliwU. Law |o the wirinL 
«Hthol..v Ifodp; tl,„ ^ 

at K-.I^I III IbeHIf-XMiral propeitr of he, hu.|-arvl‘, 110»‘ 

2 C L R. 193 =3 Sar 807 3 Sutli 529. 
Sections of-Doctrine rjtnal and woiship of 

— 

;‘iT*rA»S: 

50 M L J 631 (632 3) 
Swetamba,i (or Sllanban I Jain,-Adoption among 

fc,, c 

vaw * ah ^ h M irvr f 
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JAIN S-fOrtf.) 

SweUmbail 'or Sitambari) JalnS-Adoption among 

the plaintiff (27',). (Si, J lv &p). SHEOKU.ARBAI r. 

IfKAj. (1920)25 C W N. 273=16 N. LB. 170- 
2U. P. L R (P C.) 161 =(1920) M. W. N. 627= 

611. C. 481. 

C.nm.nr—lii:ni; 4»J taking—XiHtsity. 

It 1 . common ground that in the feet of the Jains to 
»li .1 t)< paiilr. inthi* »uit belong, viz., the Nitambari 
'♦it. lhr oriy ceinnony necessary to the validity of an 
f ''**?, ^ - ,K| of the adopted son (275). 

(.9,r /4c £4,V.) SHEOkt’AkBAl f. JEORAJ. 

(1920 25 C. W. N. 273= 16N. L B 170= 

2 U P L R (P C ) 161 -(1920) M. W. N. 627= 

611. C. 481. 

g/, \>Mnp nu>t—AJW M of. 
the Sjtamluri >ect of Jain, the adopted son may be 
at) etia^ofhU aritpoon a grown up and married man. 
(Sit M* FJg,) SHEOKDAkBM V. jF.OkAJ. 

C W N 273 (275) 16 N L. R. 170= 

2 U. P L R. (P C.) 161 -(1920) M. W. N. 627-. 

611.C. 481. 

* J'W .•/-/I74.C.—.*/.o/Vl,.« by. 

h-re the qor.tK.n whether in a case in which the parlies 
twaaigrd to the Siam'uri net of Jains the defendant had 
«nadopts by the plaintiff .0 her deceased hos- 
■J”*. k,/ \ ,hal * ,hf " Iwng satisfactory proof of the 
j'.'ptirm, that evidence could oot l w di^arded. merely 
!•’ auv- the (.efetw'ant lad. evet. after the adoption, con- 
t.n-d T.. .Unbe himself am! to Iw described by his 
^■ehe, a. a ^ of his natural father. (Sir Ak 
> J'HStikt AkRAf |FOR AJ 

(1 o 5? « 5 , C N 273(278 9) c 16N. L. B. 170= 

2 U P L B (P.C ) 161 -(1920) M W. N. 627 = 

61 I.C. 481. 

“- by - //„,/*„,/•/ authority - 

AiitiHly. • 

Inthr S.tambariHCt of Jains the widow of a -onlw 
'J.' -pt to him a M»n without any express or 

inDini authority f IO r, h«. r deceased hu.band to make an 
kn FJtt ^ SlIEOkUARBAIJEORAJ. 
o n 2 » “ C w N. 273 ( 276) * 16 N. L R. 170 = 

2 U P. L R. (P. C.) 161 -(1920) M. W. N. 627- 

611.0.481. 

Temple of Antanksha Parasnath at Sbirpur. . 

-~MaK J: , m , ni *f-Right af-Digambari and Sm- 

N fi n .'f-Sthtmt of n.anagtmoit a! 1905 

—rjfett V. 

7hf appellants represented the Digambari division of the 
jam', and the respondents tne Swetambari division. The 
mssate Inwren them related to the management of the 
■ 0 f'"'P . of Antanksha Parasnath at Shirpur. The 
rfpwdems instituted the suit out of which the appeal 
u , r phinl ,f>f y a ^«ted that the property in 
a-Ki right of maruccment of the entire temple was and 
w ^*>.hJMveiy in the Swetambaries. They 
P*ayw. mr, fora declaration of their absolute and 
■fK,>3trol.cc. nght of management of the temple, and for an 
■Bliaction re>tiain 1 ng the defendants appellanLs from inter* 
lencg w,th Dlamtiff.* rights. The appellants by their 
«r iten statement completely repudiated the claims of the 
rc'jK^ts and averted their own rights over the temple 
7 !, J : * rie “ and as absolute as 

tbo^p-at forward by the respondents. 

1 he evidence adduced at the trial, however, disclosed that, 
;°T 0n Rho had usurped the management. 
^ ^ “ P ? y "* the respondent. 

“* ^ ^"""d."d ptandered the pilgrims, the .TO 
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JAINS—(tVrtf.) JHDM CULTIVATION—(C<W.) 

Temple of Antanksha Parasuath at Shirpnr- within tho« boundary jhum cultivation is made thereon. 
(Cwtd ) «nd after measurement and .’«e>smrnt the mirasidan. lake 

sects united “ith the ie.*ult lha., in May 1101. up* ■J' « * W-*-—' 

... < i „ tminm ..wi Iht'j'iluii' 'hare' in the jhum r.nx-nuc at the time of the hastbnml 

mittet of equa UjJjn ‘ ra .. iv -m«nt of jlafw*. measurement." And that riesCriptk* tttm l<* be Correct 

was formed ^under.ake he '£ Xo lhf ^ day. <&, t, r £ IV,l,,,) MaHOMM) 

that at a genera £ AU llmut Kl« tS :•. StC-ir.tRY of S. All run lx ...a 

Joint Committee Mill in CJVNCH (1908)351. A 195(203) 36 C 1(17) * 

formed a scheme whereby the *"*»*£** * £ 4 M L T 234 - 8 C. L. J. 136 12CWN 1095 

be performed by bo h >*.> .« torn* ^ 10 B om L B 1101-11 C. 162 110 P. L R. 1908 - 

t me-table and that from .hat cate up to l». »*" me 

disputes between the two *«ct*a...« the two sect* 18M L.J.519. 

managed the temple through their Committee, and worship JOINT TENANCY. 

was carried on by each wet h Hindu Law-Recognit.on in 

monies and oteervaive* * presented i»y me t.mr-.a«c _^ 

Pr Tl»e triaf Judge, being of opinion that the above men- The principle of pint tenancy appear* to \k unknown to 
tioned arrangement* set at rot all depute * to wor-hip llm.ta Uw except in the ca*e of copanvnary l*«ctnthc. 

i nt ia mih.n mmi ..f the temule KeM that the ir*p.wi- member* of an ucdicidt J family. (/->•/./ II.:!>>>:.) JtR.ls- 
dlJtfwfreatMOed from denying the light of the appel ' WAR NAR.UN !>»■..-. RAM CHI SIi DUTT. 

W?3 a. S» -5 (18%)23I A 37 23C 670H4M; 

worship of the idol in their own way a*U*h of 6M.L.J.76. 

those matters were left in the year l«*b. In *o lb* Inheritance-Property acquired by several 
trial Judge purported to give edc.t to a plea e*t .w ' “ 1 persons by-Tenancy in which, held 

up by the appellant' in their written statement. In* 

appellate court overruled him. T(K . , H „ u , hctSll ,|„ .. m of a d-ughter. who 

plea of estoppel set up by thr appdUnt* m th.it *».*., ^ ^ # . . R( ||i(t>!u Umi|y luuki lMt 

Aisifment had no reference to that pnMti.ai _ ... a.ik ik- -1.1. .4 .kail nMt.iatll ill imlf l.ti r 


lints to the joint management of the temj*.- a*l to tbe 
worship Of the idol in their own way a* both o. 
those matters were left in the yea. l*K*. In -< h-Airng thv 
trial Judge purported to give edc.t to a pleaol e*t<pp 
up by the appellant* in their wutten statement. In* 
appellate court overrule.! him, being of «pm««o i.ai the 


statement had no reference 


mot her’' death, the t'laie • f thru maternal grandfather 


///«. that the appellate Cm**H***^£? t 1 jointly with benrft of m*x «4up I in Judge. 

the plea of estopp. Ml "P ». »* ***£?. , __ «hik -4 cpnror, that in Uw they did Ml IOmIiW IM 

written statement had n-) refmiwe to any .uim an .o ^ Mf%t M -l that they lad dealt with 

on the arrangement* of I «>. j, , 0 Jkw that it wa» joint property. 

Ildtof tbeiwo wdsawxitd m TW ... m-hing in theesiinct wMrh -pported lh< 

the temple and idol, with a right of ,k 4 i the grander* Md th<- pr<iiciiy inCaOMtOB ftfhcr 


uncontrolled. Jotni control impo>c by * » I th»n b ntly; there w* no H|ur.4tc dealing with any -hare, 

the other wax a sugfrtlM M |» «<* |, «*. nut 'uggt'icd that if tl-y mnmM JoM r H«y CW 

was the common position » pkado that iik i - ^ |oWj|J •„ lhc Mlnc , 4 y. TIk- prc^ity wav trvattrl 

of 1905 in no way mfungcl upon ttl " . tnt \ deJt w.th av a «Mt. and far joint owwr*'.i|i lather 

rive right* claimed by each of them. , hiin (I . ntt .| lir in c-nnmn wav the nn-e pfolubk After 

estoppel contained in the wntten «*i'**n ’• pv ) lWl death, ami whilst their father wa* living, the 

general in it* let"". ,h * ^ ,ikt of the two grind**' manage! the wlwde |.u.ociiy ami 

refused to give any particular' or ii' r lfli av brother ’» guardian during hi» minority, which 

absence of*uch jurlr.uUr.it NM » ‘ “P lnU hardly hacr U« the ca*e if the brother* had their 

imperil* fa Ik. .ppriUni-1° vpmN i. ..Oil-Ura Jut.-. 

wx* thereby intendetl to set up again*! tr* re-yw t //(/J |hl , , W „ iltfna .«!i ( i nol unmi'takeaUy nega- 
claim to exclusive managem,nt_ an oioppef ! I Uvc omnfT ^.i p in common a* .li*'ii,Ruivhcd from joint 


»ive right* claimetl oy eacn o, ■ —- . ' ,han .mncr'IuP 

coppil conuinrf in "" ,T“ 0 Xr.[U IkH—''k"V J 

nrpfral in it* term*, an-l M app.llant' wnen a'k'ti. ,. . . 


wx* thereby intendetl to set up againM r . 1 //,/ 7 . that the niilewc <lid not -* unmi't.ikealdy nega- 

claim to exclusive management an r*«wct — Mflfcl|i m COMM » .li''ii>gui*hc'.l from joint 

once be fatal to the sanmcUm ^ , o ^ k Vl) , 4 , MelhcnN M that 

.. ■ 1 ... ,L—.... Aff.un. the wi l!tn *ia'.cn.«ni . : , ■.... ........ tf... 


R.M.SA -K‘t.VASCHAM, ui.r:; i N, l 

JAITH RYOT. 


ervandataK. (UJ W/ry.) K tjt Clltl IRANI VlN 
KCVCMMC GlRV I K\JC < HlllkWI YlVKAIlKAMA- 
NAVAMMA. (1902)291. A. 166 (166-7)- 

25 M. 678 (688 9) - 7 C. W. N. 1 - 4 Bom L. R.657 = 
8 Bar. 286-12 M L. J. 299. 

Presutnptlon-England and India. 

- DiMimtlitm. 

Tin tendency «4 the court* in thi* country (England) to 
presume tenancy in c*«mmon lather than a jiwnt tenant y has 


- MfamHgfff. Hu.I rent «ir a ICMIC- no aooHcation to Indian tenuro. where the pre-'umption is 

k Ji“ rir^^.rWo' HAM* SISCH: ipJXL ««*(»> Sir K*r,P.CM,r.) RUS 
holder. (-Vr./f • > 393 r 40 4) = , B.cH »DOOR SlNCH r. LaCHOO KotR. 

ip 38(44)-32 M. L. T l - (1923) M W. N 361, (1884) 12 1 A. 23=11 C. 301 (310)-4 Sar. 602. 

27 0 W N. 025 - 36 C.L.J. 499- 3 Pat L I Ki ; Sale deed-Purcbasers under-Tenancy created 
‘ ,W A. I B. (1922) PC. *72-711_C. 984^ between 


- 45JIL.J.460 

JHUM CULTIVATION. 

- Natuii tf p , • u -tv. 

The nature of jhum cultivation 1 * thn* 
da*tur of jhum cultivation is this: jhora is not cultivated 

«r i» m- 1-ri.r—i-fa- 


- Damp!,.* in dftJ »i fuakutn a 1 

Efas—Maxim " Inter mercatoro jus accrr^cendi locum 
non hat* m —AppiifM,tr-Ce*Jili0,s. 

Under the will of a deceased person hi* four von* became 
entitled to share* in bis residuary estate. P, one of the 
sons, had mortgaged his share, it was sold by the mort 
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JOINT TENANCY—(C'-W.) 

Sale deei-Puichaseis under-Tecaney created 
between— 

caere. and *fto V^h' ('»•*7 

the son of and (Sr tlucv other -«** of th. I- under 
an indenture which recitedthat.awn 
Mated to have l*en paid by the pureha^i* <«l of m©e*y 
belonging to them on a joint account. the shai* of P . *■«' 
conveyed to the said four per*** as joint tmab alxJuttly. 
Each of the purchasers was in the Aw' described to a 
"merchant - The wrehare money **> raired by a motl 

gage of the purchased *hare and of certain other share* in 

the original te*Utor'» Hate. 

HtU. that, according to the prirv.ifoof EngS'h Law 
applicable to joint tenancy, th* deed of conveyance created 
in terms a joint tenancy Ictwten the four purcharer*. 

One of the Judge* in lire aporllate i’ant wa* of .finir* 
that the m.-xim ” /«/.« merratoro /» Mlnumdi I,turn 
»,->< Mf applol to the rase, and vrtrtmgly hell that 
the tenancy created by the deed Wto a tenancy in comnrer. 

HtU. that that vie* was untrnalile. hecaure. th«;gh the 
purchaser* were dc*ciibed in (beckeda* "menbam* ." there 
was no evidence at all ihalihe purvha*e was in anyway 
connected with their trade 01 indeed lhat they were > imly 
concerned in any trade. (/.W lfVrri*f/r*».) Tax CHEW 
Hot N’lOr. Chef Swkf Cheng. 

(1928)261. A 112 (114)-29 L W 434-» 
1161 C 38 A. IB. 1929 P.C 72. 

56 M L J. 643. 

Severance of 

—— Atrttm/nt i.< tint—Endnote iniufymg mftun-e 

of. 

HtU, that 't itrment. Mill I) i l W w l pun harm 
under a conveyance which in term' <reate«l a yrnt inuncy 
between then* indicating that they respectively thought lhat 
there was no right of *umwe*hip. ami accent* procirg a 
division of income after th* death* of come the pur 
chiseis were in*uficirtil of tbem*eive* to j«*iify an inference 
of an agreement to **ver between the purchaser* {Ltd 
WdrriKfi# r.) Tan Chew Hor Neu .-.Chef. Swkf 
Che NO. (1928) 561. A. 112 (117 8) ’ 29 L W. 434 
116 I. C. 38 - A. I R. 1929 P. C. 72 56 M L J. 613. 

- C.'irrcyue.v er agr.mtnl It tror.vy .7 j /.ml lenarl 

4 hn rr hit 1 nun il if {full. 

Under the Engli*h 1 jw, a conveyance, or an agreement 
to convey hi* or her per*uiul interest by one of the jir.i 
tenants operates a* a severance. (Lord Wat urn.) JOCES 

war Narain Deo ktM Chum. dutt. 

(1896) 231. A. 37 - 23 C. 670 (679)- 7 Sar. 13- 

6M. L.J.75. 

-Course of dealing leading to inference of. between 

purchasers under *ale deed who were joint tenant*—Parol 
evidence of—Admi**ililit>—Evidence Act—S. 92—Effect. 
Sit STRAITS SETTI.EMF.inS EVIDENCE ORDINANCE¬ 
S' (1928) 561. A 112! 115 6) 

- Evident 4-Salt JuJ—Partkiwn nmder, 

Itnanli—StUrauee ,>/ ieinl lenaney bel-nen. 

///Id. on the evidence, that a severance of the joint 
tenancy between the purcharer* under a caivevance had 
not been established. ItsrJ Warn*#*, ofCl)fe.) To, 
CHEW HOE Nto r. Chee Swee CHEXC. 

(1928) 561 A. 112- 29 L W. 424 = 1161. C. 38 = 
A. I. B. 1929 P. C. 72 = 56 M. L J. 643. 

- —M4ei 4. in English Ijnt. 

With regard to the ways in which a joint tenancy may 
under the English Law. be revered. Wood. V. C. observed! 
in William v. Henman, as follows 


JOINT TENANCY -(Ccntd.) 

Severance ot—iCemd.) 

A )«: tenancy may be revered in three ways: In the 
fii*i pace, an act of any one of the persoos interested ope¬ 
rating up*i his own share may create a severance as to that * 
>haie . . . Secondly, a joint tenancy may be severed by 
mutual agreement And in the third place there may be a 
revcrance by any Course of dealing sufficient to intimate 
lhat the interests of all were mutually treated as constituting 
a tenanty in-common. When the severance depends on an 
inference of this kind without any express act of revcrance, 
it will not selfice to rely on an intention with respect to the 
paitkular share, declared only behind the backs of the 
other parties interested. You must find, in this class of 
care>. a courre of dealing by which the shares of all the 
panic 10 the contest have been affected. 

Their Lordships accept this as an accurate statement of 
the law. (Unt Warn upon.) Tan Che.wH0F.NE0 
r.lHEE SwEt Cheng. (1928) 561. A. 112(115)** 

29 L W. 434 = 116 I. C. 38 = A. I. R. 1929 P. C. 72= 

66 M. L. J. 643. 

JOINT TENANTS 

Adverse Possession between. 

- Enpiih La* rule ai to-Affiiltbilily 4, to lUrtri 

in nnfintiiitned agnenllniJ village, in India not holding 
ihur iharti ai members 4 joint family. 

Q»t/u. whether the English rule of law lhat the peases- 
*io« of one of several co parceners, joint tenants or tenants 
in conmrei. i* the pwre*s«n of the others so as to prevent 
the *uiutr* of limitation from affecting them is applicable 
to *harer» in in unpartitinmd agiicultural village in India 
iv.t holding their Mures as members of a joint family. 
{1’i'tonnl Cr.y.) VAKAIHA PlLLAI f. JFEVARATHNAM- 

MAI. (1919) 461. A. 285(292-3)-43 M. 244 (262)- 

24 C W N 346 27M L T 6-18 A. L.J.274- 
22 Bom. L. B. 444 *(1919) M. W. N. 724™ 
10 L. W 679 631. C. 901 -• 38 M. L. J. 313. 

Exclusive possession of Joint estate by one of. 

--Meaning of. Set Possession-Exclusive pos 
SSSHON. (1918) 9 L.w. 123(1234). 

Tenants in common 

-Exdu'ive |x»res*ion by one of—Remedy of others in 

Ctoe «.f—Jounc possession—Injunction— Damages, See 

Joint tenants Tenants in common-ouster by 
one of. (1890) 171. A. 110 (120 D--18 C. 10 (212). 

- MoHgagn h luv f:rwn ai—Sml by one met!gape 

to enftree hi, ihart 4 mrrlgage-Eorm of-Diilimlion 
—Error in feim 4 mil—Amendment—Duly of eourl. 

Where a mortgage is made by one mortgagor to two 
tenants m comn^n. the right of either mortgagee who de- 
>tres to teafire the mortgaged property and obtain payment 
Of the debt, if the consent of the co mortgagee cannot be 
o?<am<d. is to add tht co-mortgagee as a defendant to the 
*u:t ami to tok for the proper mortgage decree, which would 
provide foe all the necessary accounts and payments, except¬ 
ing that there could be no judgment for a sum of money 
entered a* between the mortgagee defendant and the rood- 

T*. a compromise, the appellant (the daughter of a 
deccared Hindu) agrml to pay each of his two widows an 
absolute sum of K*. 10.000 with interest at 6 pc. until pay¬ 
ment. To secure those sums the appellant executed a mort¬ 
gage. mortgaging the real and persona! estate of the deceased 
in payment 0 f the said two sums of Rs. 80,000. The deed 
contained no covenant for payment of the mortgage debt, 
bjt consisted of a conveyance of the whole property to the 
two mortgagees as tenants in common and not as joint 
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JOINT TENANTS—(CV«/J.) 1 ,0DiT T£NANTS-(C.*tf.) 

(HktMMmWI) T, M n.s. n co 0 ».n-(fW) 

. _.• - v |L_ ,_,i' hi' wofk. nr lo allow any other shareholder to appropriate 

tenants, with separate prov.**i f« n Klwdf lhr froi?s ,L other's lalxM.ro, capital (120 I.) 

and Phonal «* » he ^ - ^ (J&> />„„*.) Robert Watson & TO. r. Ram 

(1M0) 171. A. 110-18 C M <212)- 

(. -_a of rn*t* and incidental cjpcnso inc , 


eagee, ami hoi . " . . . ., ,, 

" and on payment of costs ami incidental ripense* the 
said mortgagees their respective heirs or **gt*. « l11 
lately at the cost of the mougagor 1 rt<cnwy and «■***■ 


k - tl * 5 Sar. 535. 

B«epa- - Pur (hi u b e*t f(. >•/ hmitiiuy j nu.'ti. r l<n 

utelv at the*"cost of the mougago, "rwonwy ami reassign ,t<ani-P t n.**lhahh,j dtuuhvtr (*third tM,» 
...pnejiv” ttmm.* Ur ark w» u/ttud hy hr ttnitr. 

jJ5 that the nTtgage clearly effected the connect of It decs ** follow that, km a nun who «tenant In 
the real estate to the teal n.otigagees as MOB in common common his received something and has« then m.M n to 
and that no redemption could I* effected of part of the pro- anc.he, tenant n common, a thud tenant m common can 
j£ y by paying to one of the mortgagee, he. separate drfc. Tike the purchase. answcraMc pernmally for that which 
ItVntf a mortgage to each of a divided half, hot a Co. .* MM If *• prron who ha. iMfed ilM* 
11 ,S "* fw „f the whole P,epertv. favour. [L*>d Jutfir* Purmr) RANI KlIAjl RUNISSA 

proceeding* unde the iw-rt- SVED AHMED ROZA. <1871)8 B L R 93™ 

-ftfi’ySTZSS atutniu 43* 2S„ 677 

Sdow for payment of the R». 80 ftX) with wM*«a. and sale -. 0 ,„ ./-AVgif *icr 

of half of the mortgaged prcpeity. A tenant in common i» the <wner of his own >haic ; but 

// ( ld affirming the High Court. that it w a* not w ^ „ <. %nei 0 | ,he other tenant in commons share 

tnnhtain a partial relief upon such a moilgage. »-t tWM m (*, *,«»/nrw*. MUtfAMUT LATHMO l'. MAYA 
^S. SbTp^w'1* ptoi« I—**** rIm. <1862)101 A. 1-6 A 1580601-1 S«. 107. 

necessary amendment, in the plaint . JOINT TORT FEASORS 

11 w “^ n 25 iffiTl/lSSr char .hit) to do it H -JedgmeM uvati-fied again.! .me of- If - Uit to suit 

^ •*»•*» company—wreciom or- 

thereby delay an l)HvRA HNIMII D*RI AMOUNT HtAUIUUNTI.V MCHVtD HV. 

«*""•) SUNITABALA DllI I * M . - , 205l p. C . 


CHOWDHURANI (1919) 46 I A 2721277 8; 

17 A T, J 097-(1919) M W. N. 821 11 L W. 297- 
24 C. W. N. 297 - 52 L C-131 - 37 M L J 483 

-- OniUf 4 jm .f-Mt *""”•'** 


(1922) 32 M L T. 196(2061 P. C. 
-I^see—Jixnt lort-fcaso, with hi. >ub lr..«— liabi¬ 
lity to le^oc a— ^Condilionv—Evidence ie<|uiied. Set 
lum-i.fl JOINT r»RT!MWK. It' 

(1928)561 A 93(1013). 


-—- 0h ' U \ iy ,w «u d-h*t -lialaBty <d—ApputHxnmnt nf-p|und« of property 

(Ultivaim b " i. pur.oar.ee !*am£ objec.-Pe,^ jixning in-Pe. 


^////«^«——/>J '••rcy ,0,1 got J M-KIU 

^»»wSs:S£i 

mon 8 attempts to come upon >he^dfu, hdj-, 

of carrying on operation. «rfiuUe re “ b*' 

of cultivation in which A is cngagetl. . P %- k« lc 

byx« 


■ |4«i«Nij —‘'IT * —- r i a 

in pursuance of rommim objKt-PeiMms joining in-Per- 
M4IS lurrccd to )wn in-Liabiliiy of. Stt DaMACES- 

pi.i snm o» ntopERTY in pursuance oi common 

om 1X7. (1860)3B L B (P C ) 44. 


-- Mtaming d. 

" lue " i» a central term and it i» nut neCcMarily «)ui- 
-km to - raiyili jote “ The enprevdon " foiei" i‘ little 


*»« ««•>*•»»■ 

proper remedy in such a «* •'* , Jnd ^ Port AH—MLANIM'* OF. 

as compensation in respect of thee.-1 ) (1921)481 A. 267(277) - 43 A. 355(366). 

61 1° \ larec proportion of the land,, including many JOTEDAB 

verv larc^estatw is °held in undivided share,, and.fooe -Meaning of-Cultivatc. (Su ]M MU,,.) 

sharehoWer can restrain another fr<|m cultivating a portion KuvaR GOPIKA RAMAN ROV : . ATAL SlNCM. 

5“3? ttateiia ptoper and lS«A« manner, the (192fl) 66 r A 119^66 C-1003 - 27 A LJ. 246- 
l , . . l.v means of cross infou'twos. have to 33 c W N 463-- 49 C. L J. 327 = 29 L. W. 674 = 
Wh °^ “SLethc'r wdhout cultivation until all the shaie- 1Q p t ^T. J01 E 114 I C. 561 31 Bom. L. R. 734 • 

or until a partition by mete, ^ JOTE BIGHT 

work which, in ordinary course..".larger -Odurers-Join r4ate-Jote right in-AcquiMtjon. 

CourU of justice, in cases where no specific rule ein*. art judge 

to act according to fostice. equi^nd * l “ CWRt ) 

‘ wuijjStwSnJmS? j*in\he act of citi- CONTEMPT OF COURT, 
should be found that one 'bareho.der »>n OF-DlSCHARCL OF. 

vatiie a portion of the lands which is noting Vl . vrTmv nr 

S. fa. r«*« <“ 1 '“ Fmnos * PUBlK 405 0F - 
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ED IV. 

Order of. 

I’FKSONA DFSIGNATAOK—T»M. 

PERSONAL KNOWI.Hm.MH— IMPORTING IMO Jt l*G 
MI NT OF. 

PUBLIC ACTS 01 -CRITICISM 01. 


JUDGE-(CV^.) JTJDGE-(C.W.) 

judk'I is. ACTS OF. ! Judicial acts of-(C.w//.) 

I.IIEL UPON. IN HIS Jl OH Ml OPACnV. j IMMUNITY IN kESpECT OF -{CtwtJ) 

MisroNoin or—C uSimif ; , t * wilh <«*f *«am « » «* (307). (Mr. 

“* • for.* Path.) C ALDER II.Xl.KET. 

ORDER of. '183912MIA 293-3 Mco. P,C, 28= 

l-IKSONA DESIGN V. v OR-TlJl 4 St3le Tr N 481 - MortCB 386- 1 Stt. 191. 

PERSONAL KNOW|.HM.r.»>l-|\lpOkTIM. IMO II li; , ‘ C w wviw.ii.gov an. 101 . 

Wiir m < Injury ok w kong in respect of- 

Pubi.ic .iqs oi —criticism m. Liability for. 

Public capai i i \ of — An u ks i nwark vn i eu on. - m.u i* c**rt- A<n tf juJi/iul <.kartuur. 

KHRESF.N1 II IVF. OF. It i» c*< rceirly in u'ptci of xt» in Court, acts uJtulr 

SALARY PWABli to. in MINI oi MAUI while| c«/m. that an Eaglt*h judge lias immunity, but in res- 
HOLDING o| | ICE-AV'U.N Ml XT 01. pect of ail *isof a judicial nature (308). 

SI PFRIOKS. |i IMCIAI 1 K ahmimmR.aiivL-K iIIR U,U. therefore. ihat border under (he seal of the Fooj- 
PNO: TO. MIR opinions in KEG.vkD TO FORMING d-.rj Coon. to king a native into that Court, lo be (here 
Ills OWN JUDOMIM ok M»R INSTRUCTIONS ok dtali with on a ciiirinal chaige. i* an act of a judicial 
OKDFKS IS lo COCKSI To Bl PURSUED. Mime, and wLrthtr there »a% any iriCQuIaiity or error in 

Witness KNOWN IO-CHaR* IU tNDCUniilllT if. «..> m, imM be tinubiaMe by Oidinaiy process at 
III-REMARKS l h*. lav (308). (Mr. /t*:» Part,) CAI.DFR V. IIALKET. 

Contempt of court (1839) 2 M-1 A 293 = 3 Moo. P. C. 28= 

contempt oi court 4 state Tr (NS)481 -Morton386 = 1 Bar. 191. 

- St, Contempt oi cock.. |- hmiuj - >,/* *ith-A<t *uk«* 


OKIHRS AS 10 COCKSI TORI PURMII*. 

Witness known io-« inkvniK and i kidirii iiy 
OF— REMARKSl pox. 

Contempt of court. 

— s.\ Contempt oi cocri. 


Duty of- Discharge of. .*/- IMi r Ur. 

v A , , Iti' well Milled that a Judge of a Court of Record in 

Hihmt. wt. .n \ E»gl»nd. with limiinl jurisdiction. or a Justice of the Peace, 

l."u l^raielKMdio gin . 1 , Financial Co®.L, ir; . , llh a s|x,ial and limited aulhorily. is not 

2 TT'£, ,h p U *" ,, S,> 8 aMe loan *tir«i of tmpas* for acting without jurisdiction, 

McvAumKh ft K nn!uTm'' t,lr " W ha ' J " r k"oK|» <» means of knowledge of 

MUSSAMAT anil Nm. >. 0872) 8 M J HI. ,Ki.h he ought to have availed himself, of .hat which con- 

- Stt Mu- UNDER L\ 11*1 M E a< T-S IN. !i i. (4 .tiiute. ihe defect of jurbdklion (309). A Judge is not 

Function Of. « iie*pa** for want of juri*diciion. unkss he knew, 


• : u _ T’•;■»*" « M »* knowledge or means ol knowledge or 
UN7Z) 8 MJ. 149.t which he ought to have availed him.elf. of that which con- 


-Are «mw INDEK ID) M l a< T-S IN. Iil.fr>. *tiiute. ihe defect of juri'diciion (309). A Judge is not 

Function Of. >« 'ie*pa** for want of juri*diciion. unkss he knew, 

.......... <* «**•>« to have known of the defect (310). 

— XGM k,u '* h»""S Me* pl^ in A rilUie within the Zil- 

IONS HIM i All ks REGl i UN N I 14- y, ,4 X. the poH<e r.^trd .he particulars of the riot to 

OLUCTOR. the r**^«kr»i. a* avting Map'tralr of theFoujdany Court 

(1918. 45 IA 103(108) 46 C 119) of the Shah of X. and transmitted the depositions of ihe 
Hicul or AdmiiMraiive- l ard Arqui^ion Ad of •"»*«» ptnoM. a. well as ‘ome of ihe witnesses of the 
PJ-* | I~I° f l u,, y by t "Hotor im» value of land under. The inpiiicltnl. Wing of opinion that the appellant 

Stt LAND Atgi IMTI«n ACT h |VM-S. II-!n«.h ikv wa'concemtd in ihr riot, directed an order for the appre- 
INTO VALI’HIE LAND CNMIL hctiskm of the latter, who was accordingly arrested, kepi 

(1905.1 .' 2 1 A.93(100 1)-32C 605(628 9). ««kr‘uivrillancr.and wa>. after some days' investigation 

-Judicial or Kxnuiite. Ste Pa»YR\v Aci<—Iks ! > *be respoodewi, admitieeftu bail. Hut no further procee- 

TRICT POl If V At r IV OF 1‘90-Ss 25 AND J.v A-Ivf i. ' fin C' * af the appellant. 

HENCE or TAX UNI ER. The appellant brought an action of trespass against the 

(1927) 641 A 338 (344)= 51 B 725. lo wcvw damages for the arrest and false im- 

-Judicial o« Ilin iK lil al. Stt Hr \r |] Rgcmmnn of **^PpHUn* by the respondent in his cbarac- 

-Land Mortgage Redemption axd Foriciikur» ,fT ®* J *-* 0 ^ Mapmate. alleging that the appellant was 
REGULATION XVII OF I806-S S-Fl'NC i|n\s of * fcuro l ra " b, '* n ^bjrct of the Hrilish Crown, that as 
JUDGE UNDER. ‘ ^ he wa> r« >nvweral4e to the general jurisdiction of 

vsjssrx 


S. 39—High Court, ftc 


(1997 iAiT i ioniin e\ *' dic * ***■ bo»e*er. appear from the evidence in the case 

1927j5!I A I2$il34 5) = WC 5C0 ,k, lht ... ,1 ,n, dm i.««wi 


Imputations upon public acts of. 


that the defendant-respondent was at any time informed 
<>f the European character of the plaintiff, or knew it before, 


—LjJjHty to pr.^ecurion for S« Penal CODE- j n f forma,ion * to make it incumbent on him to 

(1914) 411 A. 149=41 C. 1023(1063 4 Xhu ,k "^ent was not liabk (310). 

Jiidiria' * h cther. if distinrt notice hid been given by *J> e 

Judicial arts Of. pbmt.ff to rbe defendant, or proof brought forward that the 

Immunity IN respect Cl . defendant was well acquainted with the fact of his being 

- EngUHi-jHltn <tnj luiitti tf tkt t xu im H,l "' h ‘be defendant would hav-e Ireen protected in the 

English Ju.ige*. when they a.i wholy »iihoit Lrislkticn a ' ? C nJ "" V ° f a ,udgC of Recor<1, aCl ' ng « 
whether they may suppwe ihty had it oi nor ha n V hA { *" h,n h,s G** 1 *' jurisdiction, or liabk to an 
lege ; and the juMkcsdihe ^e. whet^act^” E‘ SZtlT**' ? *!"* ** <* a *** and Ti 

or in their judicial chararter. in <x*« of summaivf^'iktk*’ w^ty. given by tlhe statute, which was not complied 

haw Mother than that of having .eke of JoTa^to Tu' » ISSrA*” WdMod 10) 

0 * m.ncta.wr.»„ (Ur - *■«* e*^;) CttM. r. ll.LKET. 

power oi iMKleting amwds. etd d pladht the , c. . ^ (IF?? MI A . 293 =3 Moo. P.( 28= 

P 8 ' ^ 1 4 State *r-»- S.) 481=Morton 386=18. ■. Ml. 


Judicial arts of. 

Immunity in respect or. 

— -W Jrntka tftfu k 

tnghvh Juilge- 8 . When they a. I wholy 
whether they may suppose lUy had it or my. hr 


English Judge*, when they a. r wholy «iiW t lt ^ klion ^ J b " F ' in *• nj,u,t of J J od S* of 1 
lelherlhcy may supposeihev had it or me lr ? uU,, y «"hin ins general jurisdiction, 
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JUDGE-(C«tf.) JUDGE—(0*0 

Judicial acts of-(C#*tf.) Pei60D41 kfl0Wl ^ e of-Importing into 

INJURY OR WRONG in RFSPF.rr of—Liamuiy judgment Of. 

vqk-JCmuJ.) - Prtfridj >•/. 

_ Su,uU 21 Cm. ///. C. 70-5. 24 -Vkti -W - » W* 14 '*“<"* f jh J-j* * f " f ° r * ot ,ha « ll ** 

— oww -I w. .Mceawy io hare tc mfacc b rought forward under 

... a * , r . ... r -n u „ tJ-sJ• \m] legal sanction ami in public, in muH a way that there 
S. 24 of the .!» • • • • • j u—h, ought be the mean* oi M HW tt g it. that he imported, 

whereas « « .e^naMe to remfer the Proumul Mag^ MA ^^ rlhiltg » hkh came within 

\trates, as well nativoa' ** ! that n-» actiun f«w hi* knowledge. It t* to be regie, led that any such 

execution of there office. I* nI ended .that ■«*»« »* ISfc*, ,a ( .„ 7mA *n!l is 


execution or .no. -T drcmxame sWdhare taken place, am! Mill more is 

wrong or injury 'ha li *. P H to be regretted. when the care same before the Superior 

person whatsoever, a ^ * Court, that circumstance of that kind shoukl have been 

courts, for any yudgment . 1 TV.***^ rf . Of io"^viitce a «»f -U-dcd.oas cne.hkh ought, in the smallest degree, to 
nor against any person for any act done by ha.e any elect ujwo the judgment of (he Couit. It was 

the order of the MM UWrt. , • i*p**hle I© p»» that by shhort nuking any ol.rerv.uinn 

« ZfiLTSm* *25+ STTSoT (IWMUri JSwm StNC III 
object kivunl. o, Jtr MM. m (1844 ; 3 M. I A 245 = 

footing of Judge, of the ^ ■ 6 W R 4$ P. C.«l Suth. 150* 1 Sar. 274. 

Courts having similar juns.lict.on to the --p* fon . „ { lhc Pricipal Smkkf Atncen a. to 

England, protecting then, boin * orirreguLuh the partnership seem, to rtM principally on Ins own know 

Within their jurisdiction, them* *£3 bSf. or pnbfec lum tmr B wd s upon whkh no 

done.bu. Wavingthemhabte fo, «hm*»«kme.MIy ^ in JJJ (221). (Sir J„mr, //'. f,fe«/r.) 

jurisdiction (3067). Mn.TWW HEBE* RUSHKKk Kit AN. 

The true meaning of the "***"*l*' *^9? (1867) J 1 M. I A. 213 7W R.P. C 27 

Native Courts of JuM.ce on the mm ***»' , Suth jg 2 s „ 255 

reason** why'theyi £m *"*n ir less f-otnted than-It o,ght to I* known, ami their LunMup* wish it to 


' ^ 1 . .. .. 


... - ,LL,., To five them an exemption from Ua- evidence as a witness. import into a .are his own knowledge 
S*TSl fci jM* m cares in which they had. of pa.tu.Ur fact*. If the- means «d knowledge of the Judicial 

b c y, Km , ...i#f,iv 8 aitrdwi , hou« ItfisdMon. wU i* to Cu—ii ionwof the farts spolm lobj fin in Mi judg- 
,r 8 ,J*2 r i' Si faTnu than Engfak KUMf-thM Ur-Mgr. were capable 

Tnd io leave the injured imhiidua. wholly of bring **nU would probably turn out that it deiMNkd 
Magistrates, ami o *, opc * me, c rumour o. hearsay, ami that his evrdence as 

without cavil «^ Xther heymay suppore .hey to thore facts would not hast bum admisribit if he had 

wholly without jurisdiction, whet^ t) hw ,»andned as a wrtness( 186 ) ISJrtow /><**».) 

h*d it or not. have ^„ c>ri , k SHin :. Sm.O DvAt. (1876) 3.1. A. 259 

peace, whether “ tm « V* no Sr than that of 26 W B 65 3 Sar 611 3 Suth 304 - Bald 25 * 

In «« K k rt No 41 Oodh 

havingi^iceo aciuxi^ ^ imrn dt. -WU.ea SwUndinale Judge Mated as his reasons Im 

J 'f*'! JjJd, . Ihc «neral ivsue. with certain advaMagn dismissing an application to hk- an award under S. 525 of 
.ArLu(V)7l(l/» AmMCUOUrIIMKII the Code of Civil I'rocedure. 1882, that tit arUtratw miv 
as tocort* von- 1"' J- MJ A. »3 J Mo®. P.C. 28- <0B dmted himrelf. in making the award contrary to the 
i Rtalfl Tr (N 3.) 481 - Morton 386 -1 Sar. 181. cwMom of the panics and the Mahomcdan Uw. and that he. 

Tov<P.« FOR WANT OF JURISDICTION- the Judge, knew that the arbitrator was an intimate friend 

TRF5PASS FOR want ' a 4 ^ of |hf rufkK ani , , hlt hc „ (nve q utnt | ) . lnadc hi , 

' award in that parly’s favour ir/J that some of the reasons 

- IjaHlily h’-0n*< c>, ^ mat entirely at variance with the function of a judge (75;. 

A Judge is not liaUe in trespass tor "a™ j- \h,„s) MUHAUMLD NAWaZ KHAN v. ALAM 

unless he knew, o- ought to have known, o tte KHAN. (1891) 181 A 73 -18 C. 411 (417 8 ,- 

i« lies on the plaintiff, m ever, \ TOP. K. 1891 - 6 Sar. 26. 

(310). (M'. a 293 * 3 Moo P. C- 28 - - IV,mo, 4^- to J*4 g <-CksrM<, a,,4 tnOMitf 

, _ . q i .fli - Morton 386 » 1 Sir. 191. •f-Rmt.ki a/«-AW smmntmf tt i*ci >mfr,toti*,. 

4 State Tr. (N 8.) 481 ^Baoiwn When the trial Judge called two of the attesting witnesses 

Libel upon. In hla Judicial captew. -professional witness.' ^ obtemd that they were persons 

_Pubycation of- Punishment for. S/t UM»» * «"■ ^ ^ tharaitrT ud were not entitled to any credit whatever. 


TF.MPT of COURT. 


kr!4 that the appellate court erred in thinking that the trial 


Misconduct of-Corts of proceedings occasioned by. judge was importing : hi, i own jrersonal knowledge of the 
miscona cs e« rtKTS-IUDCE AN OfFICFR OF parties, as being in the habit of coming before lu.s Court 

-, 0,der rn S C 0841^ 3 M l A. 324 (328). | (203). (Mr. Pmktrtm Lngk). iiAMUNDOSS MOOKF.R. 

EAST INDIA CO. ! JEA. r. MUSSAMITT TARNK. (1858) 7 M I. a. 169- 

0rder ° r . 1 Sar. 616. 

-Judicial or not. Judge-Function OF. | Public acts of-Crlticlm of. 

Persona deslgnata or-Test. -Frrednm from. So Penai. Code, S. 499-Judce 

-- 5re BOMBAY ACls 75jTj5jt r t A 489(W8-«) (1914) 41 IA 149?41 C - 1023 < 1063 «)■ 

W8 ’ a„ u m. s. io-ai **““ 

-—-—Religious __ religious endowments- imfr.prutjrf. 

SoeffiS S 8 10 —DISTRICT Judge ACTING UNDER. It is mrendal to tbe proper administration of justice that 
A anwarranuNe attacks should not be made with Impunity 
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JUDOE—(CW4) 

Public capacity of-Attacks unwarranted on— 

upon judge* in I heir public <ap*ity. (Sir Andre.- 
S<M). S. H. S.\kBA!>HK* FRY. /* re. 

(1906; 34 I A. 11 *45)- 29 A. 95(108)* 

2 MLT. 1 5CLJ 130 = 11 CWN 273 
9 Bom. LB 9-4 A LJ 31 5Cr LJ 152^- 
9Sar 173-17 HLJ 74 
Representative of. 

-Clerk of Courl if a. Set REPRESENTATIVE. 

(1922)49 I.A. 395 ( 397 8^50 C. 166(170). 

Salary payable to. in event of death while 
holding oflice-Assignment of. 

- Validity -PhUk ftiuj. 

X, one of ihe Pui*ne Judge* of Ike Supreme Couit of 
Madrx*. purported, for a good and taiuaUe coewderati.*. 
lo make an equitable alignment to the aopdl-int* of all hi* 
right and intere*t in the amount of >i* mooth.' »abr> paya¬ 
ble under the *tatuic 'eh of Geo. it. c. *5. 1 he quc*tioo 
wa* whether it wa*in the p>*rr of .V to assign that *um. 
and whether that alignment wa* or was again*! public 
policy. 

H,U that the alignment wa*not again*! public policy 
(446). 

The six month*' »alary payable to A' under the *tatute 
wa* part of the e*tate of .V. of the same description as if it 
had been a policy of i**uran<e upm hi* life; that it to *ay. 
a certain *um of money to which he would be entitled upon 
the contingency of a certain e\ent; over which hr had com¬ 
plete power of dhp«itHin by alignment in hi* Ifane. or 
by testamentary di>po*iti<m. That sum of money wa* not 
one which at any time during the lifetime of A’could pos*i 
My hate been approbated to his u*e. or for hi* benefit. f<* 
the purpo-e of sustaining with decorum and propriely the 
high rank in life, in whkh he was placed. The principle* 
upon which thedeci'ion* again*! the a**ignment of *alarie* 
by person* filling public office* are founded are inapplicable 
to the as*ignment of *uch a *ura of money (44A-JL 
AKBUTHNOl P. NORTON. (1846) 3 M LA. 435 = 

6 Moo. P C 219 10 Jur. 145-1 Sir. 300. 
Superiors, judicial or administrative - 
Reference to. foi opinions in regard to forming his 
own judgment or for Instructions or oidexs as 
to course to be pursued. 

- Propriety of. 

Ollker* who act a* judge*, if entru*trd, at the sane time 
with adminirtutive duties, ought to be most scrupulous in 
the endeavour to form tbeir opinion* independently. The* 
ought not to refer to their superior*, whether judicial oi 
administrative, for opinion* to enable them to form their 
own judgments or for induction* or orders directing them 

^M he < ,T*" hi<h "*>' “ i° d 8« <*& “> Pursue 
(121 2). (Sir tarna Peneotk). THAKOOR HlRDEO 
Bux Thakoor Jaw ah ir Singh. 

(1877) 41 A. 178 ---3 C 522 (532 3)=3 Sar 704- 
Bald. 218 - B & J/s No. 45 =3 Suth 427. 
Witness known to-Character and credibility of- 
Remarks upon. 

—No importing of per^mal knowledge into judgment 
involved in. Srt JUDGE-PERSONAL KNOW|.f.dge-IN 
porting INTO JUDGMENT of-Witnrss knows to 
JUDCL (1858) 7 MIA 169(203). 

JUDGMENT. 

ACQUIESCENCE IN. 

ADMISSION IN. 

ALTERATION OR AMENDMENT OF-JURISDICTION. 


JUDGMENT—«W.) 

AW.\RD_JUDGMENT ON. 

Basis proper ok. 

Co-DEFENDANTS—ADMISSION OR CONFESSION BV 
ONE OF. 

Co hfirs—Property of. illegally transferred 
BY ONE OF IIF1KS—Suit by other for re¬ 
covery of. from transferee—Maintainabi¬ 
lity. 

consent to-Withdrawal in appeal of. 
correctness of—Presumption. 

Co-shari.rs—Judgment in favour of one of. 
Com of highest civil jurisdiction in Pro- 
vince—Final judgment of-Meaning of. 
Decree—Con for m i tv between. 

Dependent and subordinate judgment subse¬ 
quently REVERSED IN ULTERIOR PROCEEDING. 

Error vitiating. 

Evidence - Matters turninc on — Decision 
BASE D ON. wIIHOUT OPPORTUNITY TO AGGRIEVED 
PARTY TO ADDUCE REBUTTINC EVIDENCE. 

Fact. 

Final judgment—Meaning of. 

Foreign judgment. 

Issolv ency—French insolvency-judgment ob¬ 
tained in French territory against insol¬ 
vent AFTER. 

Inilr partes—Judgment not. 

Joint tort-feasors — Judgment unsatisfied 

AGAINST ONE OF. 

Judgment/« rm . 

Litigation prior -Judcment inter partes in¬ 
decision OF SUIT ON BASIS OF. 

MEANING OF. 

Mistake is-Corkection of-Duty of aggrie¬ 
ved party to see to. 

MONEY PAID UNDF.R-KECOVERY OF. 

OUttr datum IN PRIOR JUDCMENT. 

Object proper of. 

OBJECTION DEALT WITH BY-RAISING OF. 

Party- Non-appearance of-Judgment for op¬ 
ponent ON GROUND OF. 

Personal knowledge of judce. 

Point not dealt with bv-Implication of deci¬ 
sion or of opinion of Court on. 

Respect for. 

Soundness of. 

Acquiescence in. 

--Appeal from-Right of. Set DECREE-ACQUIES- 

CENCE IN. 

Admission in. 

r ~^~~~ Effg<t ~~J ud ^ mgnts ^ proceedings inter portet- 
Judgments and proceeding* not inter Arr/er— Distinction. 

See evidence-Deed-admission in-Effect. 

Alteration or amendment of-Jurisdiction. 

*f ^aren't - Judgment of Engiuh 
Court, on-Rmedy of agyhreed party. 

J' W mik « default in any of the Courts below, 
ana the judgment is perfected against him upon thatde- 
taan. it cano« be amended upon any suggestion, unless 
there has been nu-p,i*ion. and the judgment hasbeenen- 
ered contrary to the truth of the proceedings, as judgment 
'° f ‘^? da,, ' l f ead “onsuit. So where on writ of 
eirorthe plaintiff doe* not ajj|*ar after joinder in error, 
?! TiS** “ of a ? raance (220-1). But in this case no 
^ judgment can be said to be pronounced, because the 
prt) making defauU may proceed again (221). (Lord 

&*■■) R J, J L S Q DE 0 R i'i RA1N R AB V . BIJAI GOVIND 

SrtNC. (18S9) 2 MXA. 181-1 Moo, P.C. 117= 

IBM. 175. 
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JUDGMENT— 

Alteration or amendment of—jurisdiction > C *td.) 

- -English tom*#* t** Courts-JunMuli.* of. 

The Courts of Law. after the term in which the judg¬ 
ments are given, can only after them >o u> to correct imv 
prisions. a power given by the statutes of amendment ( 216 ) 
(ZW BrVu^m). RaJUNDEHNUUIS R« f. «JU 
GOV " iDSlNC - 

_House of I»rds—Judgments of. Stt UNDER HOUSE 

J^Privy Council—Judgments of. So. UNDER P*IW 
Council—Appeal—Judgment in. 

. . —SfStint *stdt of. 

Legal judgments cannot be treated a> mere counter* in 
thereof litigation Th|;«•«- £"S 
for the most part of the judwal ometr of .he SMM 
ing the rights of dispute* o M** bnngicg ho■* »*« 
subjects what the rules of fetict rt«miIxj "««■*«* 
able?if need be. by the forces of t hr State 
„w,„ onre nronounced. the) cannot be lightly **« * "* 
(170) X La h» h** -I"' •* * 

thi liiil h» I** N«d an. g"* 

The only cases in which the Court can Wk* 

passing and entering of thet 

There has been an accident or' d p » * 

drawn up. and (2) Where the Court it*«lf DnrUw pwg 

sr-’u -p *- •*siur£:£2 

iriiullv decided and intended (1/5). 

SOMASUNDAHAM CHhTTjr *832 
< 1926) 26LW. 163-0926 M W.H.w* 

4 0.W N 1-A I B (1926)PC 136 - 99 I-C.742 

Award-Judgment on 

of award in- Sn ARBITRAT10N-A*ARD 


Basil proper of. 

ORAL EVIDENCE CONFLICT OF. 

_($« all. UNDER THIS VERY SU.-HIAD-PKOM 

P1L1TIES IP AND WHEN). 

sifsrirtsraar 

KSbo-OmiJvidb.cE; f (1|) . M A u , 

(*'■ *»*''£ (i 848) 4 M. I. A. 403 (407W 

GOBIND GHOtt^ ^ , 8u tb 208 >1 Bar 371. 

_rwumentary evidence adequate - Invsiency oo- 

ZgTib s, “ EckW,IE 
““ASoS^?** ,1,2 >‘ u * e j c £ 

(1B 2 B . L. B P- 0.4=2 Suth 171 - 2 8ar. 399. 


JUDGMENT - [C.ntJ.) 

Basis proper ©f-(<W.) 

Ora!. EVIDENCE—CONFUCT OF—(t'iw/i/.l 

- Pnhhlilus—rrtfimdtniiif/ of—Regard f,<i— 

Xteetsily. 

In a conflict of testimony nearly balanced. the case must 
be decided by'he preponderance of j>robabilities (1X7). 

(Sir RiriurJ KiuJ/rtiry). \V|Sl SUNDER I.OONISSA 
CHOVDRANEE. (1867) 11 MIA. 177 - 

7 W.R P C. 13- 1 Suth 667 -2 Sar. 249. 
PERSONAL KNOWLEDGE OK JUDGE IF A. 

- See Judge- personal knowluige of. 

Probabilities if and when. 

1 - (Set «/* UNDER THIS VERY SUB HEAD-ORAL 

evidence—Conflict between). 

-This is a mere quotion of fact, upon which, as in 

• almost all ca*e» from India, the ev idence i» contradictory, 
and the decUiun mu*t tcin very much upon the probabili- 

. tics of the ca*e. to be collected from Iho* fact* which are 
f Miferimtly eUaMuhed (104). [Mr. Ptmhtriou high). 
t KUXGAMMA r. ATCHAMA. (1846) 4 M.I.A1- 
7 W B 57 P C * 1 Suth 197 -1 Sar 313. 

r -Several witne***' on the part of the apoellant have 

f .worn to the different fat U necessary to prove the adoption. 

' On the other hand, the re*aonrtrnt» have produced wit- 
!• oc«.w mho swear to fact' in<onn*!ent with «uch adoption. 

1 In mu h rircum*tance'. much mu*l depend upon the ptoba- 
) Uhiie' ol the case to be collected from tho%e facts, as to 
Ithkh both parties are agreed (425). (Mr. Pemkrtcu 
Ltt(k). HURADHUN MOOKURJIA v. MUTHORANATH 

• MOOKURJIA (1849; 4 M.I A 414 * 7 W.B P C. 71 ■ 

1 Suth 213-1 Sar. 375. 

|-Conddering the habit' and customs of the native 

D | inhabitants of India, their well-known propensity to forge 
7 any instrument which they might deem nece'sary for their 
intereM. and the extreme facility with which false evidence 
can Ik procured from witnesses, the probability or improba* 

; Ufciy of the transition form* a most important conddera* 
lion in Ktitaining the truth of any transaction relied u|ion. 
It i* therefore the duty of the Court to examine with care 
how far the transaction relied upon is romjrtent with all 
de ,be pcohaUhties of the case (155-6). (Dr. Luskiugtou). 
- BUNWARFR UL r. MAHARAJAH llETNARAiN SING. 

(1858) 7 MI A 148 = 4 W.B. 128 1 Sar 610- 
D.\ 1 Suth. 307. 

« i-A suit to enforce the specific performance of an ag- 

v. rtement alleged to have been executed by the defendant ap- 
I- peilant was dismissed by ihe first Court, it “being unable 
93 io bold that the agreement set up had been proved." The 
itj- Chief 4 ourt on appeal arrived at a totally different condu* 
IK- Mon; ii found that the document was signed by the defen- 
)■* dant, and it accordingly reversed the decision of the first 
71 Coort and decreed the plaintiffs claim. On appeal to the 
Privy Council, the only question for determination was as 
«IE to tbe genuineness of the defendant's signature on the suit 
agreement, and. although the parties were at issue on this, 
go the vital point in tbe case, there was otherwise singular 
99. unanimity on the general facts. 

HcU that, in the conflict of opinion between the Courts 
below, it was necessary for their Lordships to examine the 
admitted fact* and circumstances as furnishing the safest 

hin guide to a correct conclusion (156-7). 

• ^ HtU turtkrr that in dealing with a case of that kind in 
„ wluch tbe parties were at issue on a vital question of fact, 
•k. the safe principle was to consider which story fitted in with 
lin the admitted circumstances (162). (Mr. Am< f , Ah), 

Davis r. Maung Shwe CO. (1911) 381. A. 166- 
, 38 C- 805 (811.8171=16 C. W. N. 934 a 

B 13 Bob. Li. 704=(1911) 2 M-WJN. 78- 


THE PRIVY COUNCIL DIGEST 


2400 


JUDGMENT—(CW./.) 

Basis proper of-(£■•«*/.) 

Pkobaiii.i 1 if> 11 . 1 x 11 wurx —) 

14 C L J 250 4 Bur L T 223- 
8ALJ.1193 10 M L T 455 II IC 801 = 
21M L J 1127 

-In a ca* in whkh il* (j* •)!.« w.,» whrthrt lhr re* 

pondeni was the wife <>f Sami whrtkt Ur tUv.lukirrii 
were hi* legitimate off*priug, «.f ilir »«lul cvklewr. 
ami pailicul.uly that of the ic^xvlmi. w*» unnudwiwtby. 
white lh^ tKunknt* tom.lnl a dole of affair* whkhit 
vas often hard to K\«*vik- with p'oUil*htio. 

HU 1 h. 1 t c.fljuturc a> to vital i:-St lor* j.. a par- 
ti'tl'i c«mi*c of action *a> an uiKrtlain gwUlr and or* 
liable to adray. ami that unlc« the fa«t* widened bv «Wa- 
mentaly ami oral lolimony were -• mi*h at raiiame with 
known condition* a' *■» lie imapuMe of iea«xuhic tiptana- 
lion, it «ak to tho'e fait', ami to tho* f*t% alnne. lhai the 
Count mu't InW to teach a >afe «o*klui<* in tlr nutter 
(21/1. (L<ij Hu-tmji/tr). IRSHAD All r. KtRIMAN. 

(1917.46 IC 217-0918)M WN 394 
22CW.N.530 21 0 C 86 50 L J 197- 
28 CL J. 173 20 Bom LR 790 24 MLT86 

M'ECUI.AIION Mil. 

—;—Their I wtlt U pl CBMQt mml to the rca«aing by 
which Judge* of that Court have armed at the fir»t of the* 
conchMom. They *een» to their lambhip. in xotne Da>urr. 
to substitute 'peculation for proof (321). {Sir hmn If 
Mnte.) K M.tEPl.KSH.Mi Te'varef. r-. Rajah Svhih 
PFRHLAD Sun. (1869) 12 MIA 282- 

12 WR PC 6»2 BLR PC 111- 
2Suth 225 « 2 Sar 430 
Suspicion xtir. 

-Thetleti'km of a Court mud ird ix* upon '■'■iiior 

hut upon legal ground'. cdahbhcd I* legal totimonv 

{b,J Junta Jam,i) F.vi/ |u ksh Chom.ry !•' 
hi'KFURooDi.vx Mahomed. 

(1871) 14MIA.234(244) -9BLR 456- 
.... , 2Suth 490 - 2Sar733 

—■-Ihe.r UiMtrp, cwntol -hern* ^ , k 
mtfiiMMof Cm* btodb to Ami tJmmZ 

of >u*paa. (Ml). BliUMMNDussr |,. VN L 

MAN PlKSH.lD S.1H00. (1872) 5 Sar ^. 

“-'V' ,hf ,,n, > " fa Court. either Of 6,d 

of appeal to act upon the iv*e* ami ■>*,!* proofs m 

«.XV. Of conV. they mud receive SZinJSZSl 
'<rutiny. if MtfttVj, with mtiimc but thev 

!«*■ "* j* - *-.inT .mC; 
(h .; 1 i' r "" m: ■™ i 11 ■»» .» *, rs 

that at out tb, wto U|>in 4 su>pi ■ . . , lu ** d 

own notion of what j, ,(* habH X! the 

eNe.tothiow a*lc the whole et ulmJSfAt 

thfir mere su<pkion a, if it w if e kpl p,, Jf 

J? a PP^ w i«h Rffai adilitional^ Cio a 

the Micron acted .mis wholly im«SL W 

allcgd and Atom to by the rx-rvon ia whl M ^ 

" hen the onus lies on the olaimifl. ;« —l- 

cannot be accepted as a sulKtj.L fof .W 1 ‘V® 

^ YAifa ^*Et' c * 

i MT°T \ 206 ' 211 ) 35C. 1039'1046)- 
4 M L T. 207 - 8 C L J. 359 -12 C. W. N 1049 s 


JUDGMENT—(Ccfc/rf.) 

Basis proper Qf-iCou/J.) 

SUSPICION NOT -{Crmtd) 

tWcivn. (Mr. Amur Mi). MOHAMMAD MEHDI HaSAN 
Km»n r. Mandir DaS. (1912)391 A. 184(190)= 
34 A 511(517) 10 A L J 373= 12 M. L. T. 392- 
14 Bom L R 1073-17 C. W. N. 49" 
16 C. L. J. 629 - ( 1912) M. W. N. 1052 -17 L C. 396= 

23 M. L. J. 741. 

-The < autV decision mud red. not upon suspicion, 

■ u P un W 8"«" d ' «ahS'W by legal testimony. {Sir 
lMi.ua J.uinn.) MlNA Kt’MARI BlBI t-. BUOY SlNGH 

DUDHVRIA. (1916 441. A. 72(77 8)- 

44 C 662 (672 ; 21 M L T. 344 = 5 L. W 711= 
21 C W N 585 25 C L J 508-19 Bom. L. B. 424- 
15 A. L J. 382 1 Pat L W. 425-40 I. C. 242- 

32 M. L J. 425. 

— Sa */>* B»\ami -Decision on question of- 

B .Sis PROPER OF. 

- S/. J M. FkAfD—IMPITATION of GROSS. UPON 

msihimnonh (1839) 2M. I. A. 181(248). 

TklAI lUWil-tVlDENCE ACCEPTED BY-REJECTION 
IN APPEAL OF. AN D DECISION OK CASE ON 
PROtABII IIIFS \ND CONDUCT OF PARTIES. 

-Propriety. Sa EVIDENCE - WlTNESSES-EVf- 

df.scl of—Rejection in appeal of. 

(1867) 11 MI. A. 177 (187 8). 
Co defendants - Admission or confession of one of. 

-Device against other, on foot of- Propriety. Set 

admission—C o dj 1 endants—Judgment. 

(1875) 21. A. 113(129 30), 
Co heirs-Piopeity of. illegally transferred by 
one of heirs—Suit by other for recovery of, from 
transferee -Maintainability. 

- Judgment prior obtained In plaintiff against trans- 
(<"< not a lui to. Sa CO ^HKIRS-PROPERTY BELONG¬ 
ING 1". nr. (1869) 12 M. I. A. 507 (622). 

Consent to-Witbdrawal in appeal of. 

-lYrniiSdbility. Sa APPEAL-JUDGMFNT UNDER 

-CONSENT TO. (1925)881.0.54. 

Correctness of—Presumption. 

" •IocurieclrH-.'of—Onus on appellant to show. Set 

appeal—appellant—Judgment under appeal 

Co sharers - Judgment in favour of one of. 

Piitition between him and his opponent on basis of 
-fctfect of pklgmrnt a. against another sharer-^; Judi- 
«M—Adrr,ability in evidence. See COSHARERS- 
DECREEIS FAVOUR OF ONE OF. 

(1923) 50 I. A 121 (132.133 4) = 50 C. 446 (469 60). 

Court of highest CivU jurisdiction in Provinco- 
rmal judgment of-Meaning of. 

—^ ftrniin S judgment of a Court made final by statute 
“ *Mhin-Rcver>ing judgment of that Court not so made 
final-Effect. See Privy COUNCIL-APPEaL-COMPE- 
TFNCY OF-COURT OF HIGHEST CIVIL JURISDICTION 

IN Province. (1877) 41. A. 178 (183) = 3 C.522 (627). 
Decree-Conformity between. 

—W^y-Absenve of-Effect of. on validity of 

(W - Sa Decree-Judgment. 

(1869) 12 M. I. A. 350 (366). 
Dependent and subordinate Judgment subsequently 
reversed in ulterior proceeding. 

rf'7L M S^J , ^ der '“ Rwow, T of—Right of-Mode 

ot. Decree-money paid under-Recovery of, 
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JUDGMENT—(CW,/.) 

Error vitiating 

_ Misapprtktusto* of fiirtits as to uoft ami tfttl of 

suit if an. 

The impression of the parties that the result of sum? 
and being sued in the names of their respective attorney 
their respective firms (their principal*) would be the same 
as if the firms themselves * ere the parties litigant i> not 
the kind of error, if it be an error. «hkh vitiate^ a ^ 
ment regularly pronounced (1/1). 

SOMASUNDARAM CHEITY r. SUBRAMAM \M CHETTV 

(1926) 25 L. W 163 -(1926) M. * ■ N. 832 ■ 
40. W. N. 1 c A. I. B 1926 P C. 136-991. C. 712. 
Evidence-Matters turning on-Deciaon based 
on without opportunity to aggrieved party to 
adduce rebutting evidence 

-Propriety. Stt PRACTICE - PWaWJI-Evi. 

DENCE. (1899) 27 L A. 17 (25)-23 M. 227 (234 5). 

Fact 

-Issue of—Judgment based on-Ignoring in appeJ 

of—Agreement of parties as oT ^ A "»i- 

Fact-Judgment below, etc. (1928)65 la. ^ 


_obiter as to-Msamt on. in suk 

srquott suit btfiott* pa rim-Property. 

-On issues of fact as t» division in status, atiopw*. 

and will. Ms/, that the Hi* Coirt «n«d 
consideration the opinion uhich had bw «pi^ 
by the trial Judge in an earlier muI between the P-*"'^ 

Vl *"" ^hkumw) 

-Misstatements as to-Corredioo of-Duty of 

ved party. Sit JUDGMENT—MISTAKE IN. 

—--Statement as lo-Binding nature in appeal of. St* 
APPEAL-FACT-STATEMENT AS TO. ETC. 

Final Judgment-Meaning of. 

_ OrJtr if auJ wktu a f *al iudgmtui. 

To constitute an order a final judgment, nothing more i» 
necessary than that there should be a proper htn touto 
Mia and a final adjudication l*fecn *• paitwt * .1 « 

the merits (2l9). A "final 

proper meaning of the words.» a. plgR**t o« 

action by «hkh a previou-ly exist mg 

dant to the plaintiff b ascertained o< esubbshed(2»- ) 

(Lord Atksmon.) TATA ItON AHO CTm CO^ CHIEF 

33M.L.T. 301-9 0. A A. L B 783- 

no.*.*.*-***’-*}™*'* 

Foreign Judgment 

jST IT- 

ON OK COURT OF NIZAM'S DOMINIONS. 

o, 

fefMSSSSffflS 

wSSTSSm mu> C 0 U.T <—-««. 

ABILITY. . 

IS* 
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JUDGMENT— (C«a/) 

Foreign Judgment-(Ci’«^.) 

British Indian Court-Decision ok. 

-Effect of. in Court of Native State. Stt CIVIL 

Procedure code ok 1908-S. 11-Cases under- 
British Indian Court. (1916) 36 L C. 710. 

Hindu Law-Adoption-Status of-decisiun on. 
ok Court ok Nizam's Dominions. 

-Effect of. in British Indian Courts. Sit HINDU 

, LAW—ADOPTION - STATUS OK-DlCISION AS 10- 
NlZAM'S DUM1NI0NS.(1928 ) 66 1 A 21 = 62 M. 176. 

native State-Judgment ok Court ok. 

- If a fen if* iuigmnt. 

The judgment* of the Courts of the Native State of Farid- 
kotc are. and ought tobe. regarded in Her Majesty's Courts 
of BritiJi India as foreign judgments (184). (Earl of 
St/kr«.) SIRDAR GURDYAI SlNGH r. RAJA OK FARID- 
KOIE (1894) 211. A. 171 22C. 222(237) = 

112P R 1894 = 6 Sar 603-4 M L. J. 267. 

NIZAM'S DOMINIONS-COURTS OF-DEClSlON OK. 

-Effect of. in British Indian Coorts-Hindu Law- 

Adoption-Status of-Decbion as to. Stt HINDU LAW— 
a non ion-status of—Decision as to-Nizam’s 
dominions. (1928) 661. A. 21-62 M. 176. 

NON-RESIDENT FOREIGNER. 

- Co*trad */. **slt rtsidtut iutkin iuri'JittioH ,»«./ 

to k fulfiliJ litre—Suit ufM—Jurildttliou its. 

The Court below obtaved: ''A Slate assuming to exercise 
Mibdktk* over an absent foreigner, in respect of an obli 
ga'.ion anting out of a cootract made by the foreigner while 
resident in the State and to be fulfilled there is not acting in 
contravention of the general practice or the principles of 
international law. so that it* judgment should not be bind¬ 
ing merely on the ground of the absence of the defendant." 

II ihi« ductiini were accepted, its operation, in the en- 
lareement of territorial jurisdiction, would be very important. 
No authority, of any relevancy. was cited to support it 
(|86). (EarlofStlkrut.) SIRDAR GUKDYAL SlNGH I-. 
KxjA OK FARIDKOTE. (1894)21 1. A. 171 ■ 

22C 222(239)-112 P B 1894-6 Bar 603- 
4 M. L. J. 267. 

- Pn tonal attsom against—Exfartf itd[mint tn- 

Validstj. 

In a personal action a decree pronounced 1 « oktultm by 
a foreign Court, to the jurisdiction of which the defendant 
has ool in any way submitted himself, i* by international 
law au absolute nullity. He b under no obligation of any 
kind to obey it; and it must be regarded as a mere nullity 
by the Court* of every nation except (when authorised by 
>oc<ial local legislation) in the country of the forum by 
2hith it wa. pronounced (185). (Earl of Stlbrnt.) 
SIRDAR GURDVAL SlNGH t. KaJA OK FaRIDKOTE. 

(1894)21L A 171 = 22 C. 222 (238)-112 P. B. 1894- 
6 Bar 603-4 ML. J. 267. 

- p t ,tonal uttiom against—Ex pa rtf iudgmtnl irt- 

Vthdsif—Cmtratt or tort—Suit 1 * rtspttt of—Caust of 
4 ,Horn arising untki* funidittion of fortigii Stott. 

The respondent, the Rajah of Faridkote, obtained in the 
Civil Court, of that native state two tx-partt judgments, in 
iwo suits instituted by him against the appellant, lot certain 
wms of reernty and cants. Two actions, founded on those 
judgments, were broogbt by the Rajah against the appellant 
in the Court of the Assistant Commissioner of Lahore and 
were rfismissed by that Court, on the ground that the judg¬ 
ments were pronounced by the Faridkote Court, without 
jurisdiction as against the appellant. The additional Com- 
ooer of Lahore upheld those judgments on appeal, 
the Chief Court of the Punjab differed from those 
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JUDGMENT—((V*//.) 

Foreign Judgment—((V*/.'.) 

NON-RESIDENT FOREIC.SFR—(t*«W.) 
tribunal', and upheld the jniisfatkio tA Ik Faiklolc 
Court. 

The appellant ft* 1<h five jearv kg!iu«iu- in l'*". in tk 
service of the late Kajah of Faridl-tc hi» lrta«w*c»; ai»J 
the cause of action, on *hi« h the m:u« in the Famll-Ae 
Court »ere brought, aroe »ithin that Smc. and .-ut of that 
employment of the appellant by the late Rayah. The 
daim nude in each of the suits ft* meidy personal. for 
money alleged to be due, or recouraUe in the nature of 
damage^ from the appellant. 

The appellant left the late Kajah’> Service, and iea*«l 
to reside within hi> territorial jurbdkiioo. in 1*74. He 
was front that time generally resdent in another indepen¬ 
dent native- Mate, that of Jhind, of which k w*s a rutivt 
'ubject ami in which k wav domiciled ; and he never re 
turned to Faridkote after he h ft in 1874. IK wax in jhinl 
when he was served with certain proervo of the Faridtar 
-'•urt. lie disregarded them, and never appeared in eitkr 
of Ik Mtiix institnted by the Rajah, or «kr»i»e submitted 
himself to that juri'diciion. 

//</>/. reversing the chief (Mil and r«xi,<mg the cowls 
below , that tk judgments of the Far idktfe coul were an 
akolute nullity by international Uw. and that the suits 
brought on f««t thereof were not maintainable. (£///-/ 
St/brat.) SlRDAK GURDYAL SlNCH f. RAJAH 01 
Faridkote. < 1891) 21L A 171 - 22 C. 222 ■ 

112 P.B 1894■ 6 Sir 503 * 4 M.L J. 167. 

- Pomu! at,,* 10 —CjmK tl 

M*i" iantJitlHm *( that e*rt. 

No exception is made, in favour of tk exercise of juris 
diction against a defendant not other*ixc subject tort, by 
the courts of the country in which tk cau*e of action arcre. 
or fin ca*«x of contract) by the cooitx of the /—« 

In thuMr cases as w,|| as all otkrs. when the action W per- j 
|onal. the Courts of Ik country in which a defendant resales 
have power, and they ought to be resorted to. to do jwMK, 
(18-VO). (fir,/a/ SMnat.) SlRDAK GUKDYVI Sl.NGH 
f. KAJAH or Karidmo e. (1894) 21 1 A 171 - 
22C.222 ( 238)-112P.R 1894 6 Sar 503- 
4 M L J 267 

AV. SO SITUATED AS TO BE WITHIN LAWFUL • USTRW 
U ^’ EK AUTH «*nVOr WHICH FOREIGN 

Couri sits—Decision as to dishomiios of. b> that 

COURT ACIINC WITHIN IIS JLRISDKlION-CoNCLV 
SIVE NATURE OF. 

.™' Vhw ,hc wb i« maiter K a r„ *, xituaml a. in 
k within lawful control of ihe Male under tk authority of 

Whch a court Mts. and that authority has conferred on rk 

four junxdicti-o to deorle ax (o the disp^iuon of tk thin • 
and the court has acted within that juriyJicti. fl . that 
M°n is conclusive, wkrher. according to tk Uw of a Jh', 
country ,t might seem right 
**'•) Inoenohi. Wing On * cu ‘ 

on C. L J. 263*107 L C 352= 

30 Bom L B. 753 -- A. I B 1928 P. C. 83 f 85 ; 

sun IN British Indian COURT on-Maintaina- 

BILITV. 

tWauil JrJfn,nf rfrarW/u tuHamlh 
An action upon a judgment obtained in £***['oau* 
be maintained in India, if ihe judgment had »l n 
default of aopearance and th? ££ 

30 M. L. T. m.»l *;£§: 


JUDGMENT—(lV*/«(.) 

Foreign Judgment AC<mtd.) 

SUIT IN BRITISH INDIAN COURT ON—MAINTAIN- 
ABILITY—(tVuDf.) 

21 Bom L B. 1245-36 C P L. J. 444-74 1.C. 616“ 
AIR (1922) P. C. 120 - 4 U P. L. B. (P. C.) 36- 

43M.L.J. 422. 

-French insolvency—Judgment obtained in French 

tell lory against insolvent after—Suit on. See INSOLVENCY 

-FRENCH INSOLVENCY. (1903) 30 L A. 220 (229)- 

26 M. 544 (553). 

- /*er*g*tonei—/kMaut'i fait tire la aaneer— 

Stnbmg aula/ detente fat— Ex parte judgment failed 

after. 

In a v-it brought by A in the High Court of judicature in 
Lagland for tk recovery of a sum of money from B, the 
latter put in a defence pleading to tk merits of the plain- 
tiffs vlaim. Thereupon, tk plaintiff applied for andob- 
tawed liberty to exhilul interrogatories. The defendant 
A onutted to answer tk interrogatories exhibited to him 
IS a result of which tk plaintiff aDplicd for and obtained an 
order 'tnkirg out tk defendants (5s) defence and placing 
tk defendant in tk same position as if he had not defend¬ 
ed. and a yadgment was given to the plaintiff (A) for the 
mb! claimed. In a suit biought on that judgment by A 
agaiBM B in Madras ,hdd that tk judgment sued upon had 
not been given on tk merit, of tk caw within Ik mean¬ 
ing of sub S. (J) of S. 13 of tk Code of Civil Procedute. 
IW. that consequently tk suit could not k maintained on 
that Judgment alone and that the merits must be investigat¬ 
ed. [fs.J flu'tm.nl,,, /. C.) KEYMER r. VlSWANATHAM 
KU»l>l (1916)441. A. 6-40 M. 112- 

21M L. T. 78-15 A L J. 92-21 C. W.N. 368- 
5L W. 342-19 Bom. L R 206 - 25 C.L.J.233* 
38 i C. 683 32 M. L.J. 35. 

- Ijmiuiim-PIm *f-jH.f(m,Ht W 

S. *H, Mib-S. (A) of S. 13 of c. I*, c. of 1008 refer* to a 

c*e where judgment had |<en given upon the question of 
tk statute, of limitation. {{UrJ Rut mart,,. 1. C) 
KltMER V. VlSWANATHAM REDDI. 

(1916)441 A 6-40M. 112-21 M.L 1.78- 
15A L J. 92 21 C W.N. 358 ^6L W.342- 

19 Bom L R. 206 - 25 C L J. 233 = 381. C. 683« 

32 M. L J. 35. 

---.V-r/iry <lat(-Court *f-J*l g mOtt of. 

An acthm can be brought in Her Majesty's Courts upon 
4 y-dgment of a Native State. {Earl ,/ Sr/hm.) SIRDAR 

Gurdyal Singh r-. Rajah of Faridkote. 

(1894)211. A. 171 (184)-22 C- 222(237)= 
112P. B. 1894 - 6 Sar. 503-4 M. L. J. 267. 

Insolvency-French Insolvency-Judgment obtained 
in French territory against insolvent after. 

~7 Si i "O' Hf- India—Maintainability. S,( INSOL- 

'INCy—French insolvency. 

(1903) 301. A. 220 (229)= 26 M. 544 (563). 
Inter partes-Judgment not. 

'““Effect of. See ADMISSlON-DEtD 
, V ?!’ M ' SSIUN ^'-Judgments and proceedings not 
IM ER PARTES. (1886) 131 A. 32 (42) * 9 M. 307 (318). 

dW*„< H n? ! J *'~ A(lo P ,i ''n—Authority to adopt—Vali- 
city ol-Ucivon as to. in suit between widow and adopted 
X-i a ° f ‘ beUwn wttsionets and anotkr boy 
!mv v U , ao,hori, y- See HINDU Law-ADOP- 
ro AD0PT —VAUDDY OF-DECT- 

(1862) 9 M. I. A. 287(302)- 
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JUDGMENT -{Cm*.) JUDGMENT—(CV*/./.) 

. Inter partes-Judgment not-(C^) Judgment in rem-lcvw.) 

_Ijndoul and Tenant-Tenant-Cpmicul pro.eed - JuriUittim 4 W« rimrts t,< pit. 

incs against. by rival landlord-Compromise in-fcifect of. It appear, to their Lwd'hips to he extremely doubtful, 
as against landlord of that tenant. Stf EVID£KCE-DBD whether there exists in India (exclusive of the particular 
NOT tNTKK l'lRTES. (1878) 81- A. 33(41-2,- jurisIktioB' which areexerci'ed by the High Court' in mat- 

M* INTER MRTES. 4 (;.653(640). Z> ol p** »d .1* Kke, .hkh (a th. a* of \V» 

„ . , _c„ might be exerened in matters of pnie) any ordinary court 

-Uw-QueiU'm of Jecw" 1 - -JqVfs “P 41 * of P vin E- mhal <4n ** Ci[M ««*>nically a judgment 

C. r. C. OK m-f - "- C k A % ^TL m < 3 of' ««■ f}74 ) {*> JtmaCRM) JOCENDRODEB 
TION OK. (1881) 8 I. A 229 (243)■ 8 C. W* two; r FUSIN'DRO DEB ROV KUT. 


_Mortgage—Foreclosure of-Genumeoess and, Recto* 

nature of-Judgment » to. Sir MORTGAGE-FORE- 
CLOSURE OF-GENUINENESS AND EFFECT!' E NATURE 


ROV Kn r. FUNIS DRO DEB ROY KUT. 

(1871)14 M I A 367-11B.L.R 244 (P C.) “ 
17 W. R. 104 - 2 Sutb. 517 * 3 Sar. 32. 

- liplimnf—DtriutH 4 >'rJinnry fitil tour! «<*— 


CLOSURE OF—GENUlN^fc»Awu trr iv... ^ - - upum*ij—wane* */ trtimry am <oun «w— 

of—Judgment not inter partes.as to Flm 4. 

(1898 ) 251. A. 54 <76)»20 A 267 tw, Q mi(rit whether an ordinary Zillah court in India could 
. a • -.wiu. i« .JiUff, Co .harer- i" any civ: pa« a decision which would have the effect of 
__AY« litJuald J { between him and determining the legitimacy of a party against all the world 

-Decree in favour of one oi- l a i (37l*X (•*" P"< > WCJttit.) JOCENDKO I)EB ROV KlT 

hi. opponent -I— '• FuNINItRO DU KOV KVT. (1171) 14 MI A 367 

ihn,.,. to COSH.tR «M-DI•>« '» "‘“* 2 , ,, 11 B L R 244PC.-17 W B 104- 


,lw 3 ,MIA S l c l ‘ 5 ,S«v 


• • • vt«it*i r nv tsv « ■ r — - - — — * 

11 B L.R-244 P C.“17 W.R 104 » 
2 Sutb 517-3 Sar 32. 

- SlJlm 4 fin *r *r family—J*Jp*t*t inter partes 

a indgminl in rem. 

A judgment is not a jndgment in urn, bcuuv. in a suit 


. , , , »_ -- OWr«« ftrum rr . ... 

- rt*Hrt—R<*l 4~t‘*HJ l- J . intern. 

mini to. . . .,, - thio -fat, A judgment » "®* 4 jadgment /«r urn faecaiw. in a suit 

The appellant was the zemindar of 4 , by A. fee the recovery of an elate fnm A it ha> deter- 
were comprised the suit tnouohv He sued (or a cecu minrt ^all, coocernmg the Mains of a particular |*«>» 
that the defendants-respondentc had no right*. ^ f (| K , judgment inlir farm. {bn! >'• 

du. mokurruti. in the suit mou/aht. and *£»**»« /w r- , wr) K A1 ama NaICHIaR r. THE RAJAH OF 
the same. The respondent, tendered >n S „ lYA r.i'N.iA. f 1865) 9 M I A 539 ( 601)- 

dec.cts of the yean. 1817 and IW5 2 W.R.C. R. (P.C.) 31-1 Sutb. 520 - 2 Sar. 25. 

f p^«~oo in title Litigation prior-Judgtnent inter partes in- 

55 tSS W 3 2 C a-M- •« « “«■ «<• 

that although the predeccSTor of the appellant wa. --laegwUnty. Jrr Sun-IJTIUATION KRIOR. 

"877)24 1 A. 60(67-i)-24 C. 616(626). 

“ S i ..!*«« *f*l -J Meaning .1. 

: BW -liKnaw Tal Ail 4 I9IR-S. 51 (D-Mvaning i.. 

( wi *i „ K fi89i!221 A 60 - 22 0.533(542)- vc Income tax vts-Ikctime tax ACT ok 1918- 
NARAlN SINOH. (1894) 221- A. 6 g ^ ^ s (1W3)50 , A 21 2(223 4)"47 B. 724(737 8 ) 


It.V.vai.*, i a.w, — — . 

2 W.R.C. R. (P.C.) 31-1 Sutb. 520 - 2 Sar. 25. 

Litigation prior-Judgment inter partes in- 
Dedsion of suit on basis of. 


predecessor of the appellant wa« -.l„ ct: «Urity. Sfl Sun-IJTIUATION PRIOR. 

, was competent to u< the yndg (1897 ) 24 I A. 60 (67-8)-24 C. 616(626). 

Meaning of. 

MAN CHUCKUtBUnT r. RAM -fmome Tax Act of |9|H—S. 5l (3)-Meaning in. 

221 A 60 - 22 C. 533 (542)- .WlKCOME TAX WTS-IM CIMK TAX AH OF l9l«— 
6 Sar 530 s. 51(3). (1923)501 A 212(223 4)"47 B. 724(737 8 ) 
—- ani *tk>r itmfl 4. 

/—JnJfMtnl h. . The word “ judgment" i» indwd popularly u.nl in many 

■* ■S f■ t TS7J7 S — one viy» a certain man is a mar 

evoked or not. ktU. that a y*.ig ^ ynm| „^ m ng that he is posset of the int- 

/), as lin '* A ' 10 ,hc . . “y dketuaifa.uhy of deciding rightly on facts or circumstance*, 


-IfW-AYlwnfi#" 4-MP** ** . The word “ judgment" is indesd popularly u.r.1 in many 

Where, in a Miit between A and B. the quedion n 4floef(l ^ %hfV ^ a OT tain man is a man 

ther the will of C. was revoked or not. ktU. that t ^ n^ning that he is possemd of the int- 

ment in a suit brought by A aga.n't A . » the en«i " dklt ^ fatoh , ddeciding rightly on facts.oreircumstance*. 
the will had been revoked was. though . w where even in kgal matters the exp.rvvM«n of the opinion 

mivsible as evidence, against him. {Sir FubrJ I ({Kn> ^ in 4 ^ by a judge who divents from his coHeaguc 
BHTO KUNWAR t-. KESHO PERSHAD b commonly called his judgment, though it can have no 

(1897) 24 I.A. 1 * effect whateerr on the determination of the suit or action 

I C.W.N. 265 -7 sir. 1M- . . . M , (m) In * sllilt w 4 | and pioper 


inc will irau m —- - ■ Ctmih) *“ . . —, .. 

mivsible as evidence, against him. (Sir R“**rJ I fo(n> ^ in aC a*bfa judge who divents from his colleagues 
BHTO KUNWAR f. KESHO ttUMD. b commonly called his judgment, though it can have no 

(1897) 24 I. A. lOUJW®*- effect whateerr on the determination of the suit or acUoo 

I C.W.N. 265 -7 Bar. ui. in ^ k b (222). In its strict legal and proper 

« . . , Arf r«,ior*-JudRnent uruatls- 'tn^. a “ judgment * is a decision oUained in an action. 

J01« iorVI.a»n a ««6 e ^ ^ SSta i.» «to (221). (to/ 

fl 8 . - Company— Tm IK0N AND STEEI - Co * r - CHIEF JPSS 1 ' 

-If a bar to suit against others. S<< CO> PAN %UT||oltITY BOMRAV. (1923) 60I A. 212- 

DIRECIOKS OF - T . 196 (205)fP.C ). A US Ta. L. J. 675- 

_ Htinkip 14 JiHtr-ltortr Anhrmf in mil ^ 3g c L j 16 _ 74 J C . 469 - 46 M. L- J. 296 

cridiltr 4 *<«“<?-M«t lT« C^di - iMn bum l . U-Uranm'iu. 

SimNl . The decree in a Cml Lon ,t t^rought by ^ (aB - j(xlpil)cn ,- in lhc latter.' Patent of the High 

tor of the estate of a tenMAfamn* ^ Court of Bombay means in civil cases a decree and not a 

heir of the dewased is 4 dtc !!f ./ h a bdgmtnt in the ordinary scn<e. {Sir bvrtMit Jot- 

not the effect of a decree .* rrm. The d«won >n jms JeraKCHOD BHOGILAL r. THF. DaKORE 

suit wiH not be Undmg m TEMPLE COMMITTEE- ( 1925) 22 L. W. 246 = 

ther creditor of the estate ofto father (OW M C . W . N. 459- A. I. B 1925 P.C. 155 = 

Jump W. CRM General Manager of^th i 23 A L. J. 555-27 Bom. L B. 872 - 2 O.W.N. 635- 

DURBHANGA ^ 5 i‘ W R 459- 87 L C- 313 = L B 6 P. C. 117 = 41 CL J. 628 = 

10 ( bTr. 5““ 2 8 u“ 676- 3 L U7.1 (1825) M. W. N. 474 = 49 M L J.25(30). 


THE PRIVY COUNCIL DIGEST 


JUDGMENT—(OW.) 

Meaning ot-(C**rJ.) 

- Su Privy council - appeal— Right o*- 

M.U»RA$ CHARTER OK JUSTICE. 

(1847)4 M L A. 220 (221). 
Mistake tn-Correction of—Duty of 
aggrieved party to see to. 

- Fnilart—PItt */ mutate i* j//W h ktm-Mji*- 

Itinakihlj. 

If a judgment i» given out in winch there is ar. aL-c-ic 
misstatement of fact on a perfectly plain question it w.whl 
be the duty of the person aggrieved to point <*i( the error to 
the court which pronounced the judgment, and to attempt 
to have it set right. (Vntean! Dmn/Jm.) M.IUNG KYI 
OH r. Ma That Pon. (1926; 4 R 513- 

(1926;M W N 489 3 0 W N 735- 
A I. R (1926) P C 29 -911 C 916. 

-If there is a slip in the judgment below, it j> the duty 

of the aggrieved party to call the attent:< n of the C«*rt to 
it, *> that it may be corrected. If he omit* to do *>. he 
cannot complain of it in appeal, even if that mi.tAe has kd 
to an erroneous decision on the qnesti-m whether «r tv< the 
Mil «■■>' Icimd. (Viueamt Sam*,;.) KHI SHM.DAS 
G0KALI>AS.~. CHIJIA.nl VI. HALIDAS. 

(1927)1 L T. 40 B 62-1081 C 14- 
26 AL J. 605 - 30Bom LB 765 - 28L W 354 = 
AIR.(1928)PC- 47-54 MLJ.651 (654) 
Money paid under-Recovery of. 

--Right of—Rule—Exception—Mode of recover in 

latter case. Stt DeCree-Monev paid Isder-R»:- 
covervof-Richt 01. 

Obiter dictum in prior judgment 

-—Decision in subsequent suit based on -Propriety of. 

Stt Judgment—Fact—Issue o»-opinion obiter as 
T0 - (1929)68M L J 245(250 \ 

Object proper of. 

- Wha > 11 ,/ 

mud—Rttord <>f—Pr><fn,tf. 

The proper object of a judgment is to support. I* the 
most cogent reasons that suggest themselves, the 5. al cot 
elusions at which the Judge has conscientiously arrived. Its 
excessive elaboration tends to impair its value Sy dtfcatir q 
the proper object of a judgment In this case the judgment 
of the trial Judge records the fluctuations of the Judge's 
mind from day to day in the course of an exceptionally Im* 
l*i*l: ®ta»‘«»pocary. upon him of a panicwlar 

piece Of evidence or argument of counsel; it subjects every 
witness to cntictsm more or less unfavourable; and f,om thi. 
mass of often conflicting statements, i, » ** w>y (of a 
Lomt of Appeal to extract the precis grounds on which the 
final conclusion rests (|,>). (jjf, /„*„ w C<V;// } ^ 

Raghunauha f. Sri Brozo Kisiioro. 

(1876 ) 31. A. 154 = 1M 69 * 25 W.R 291 = 

Objection dealt with 263 ’ 

mS 1 ,0 - E,,DEXCt *** '»• 

Party Nnn 76 4 lbi IA 66(72,=2 C - 327(332 3). 
rarty—Non-appearance of-Judgment 
for opponent on ground of 

: =^£2rarssB 

KNO»uKE i oV'~ P,0fna! ' S ’ S " 

POl “ Ml d “'« *>» br- Implication ol dedaon 
_ m or . of ^ion of court on 

--/Wen jutiifui. 

o- 


JUDGMENT—(CiW.) 

Point not dealt with by-Implication of decision 
or of opinion of court on— (Contd.) 

, t'ght by the oraUen »a> not valid, because all the urallers 
had not joined in it. It cannot be inferred from such a 
j i«d»g. that there was any implied decision, or even, as Mr. 

I Mayne would put it. a dictum. in favour of the preposition 
that an assignment executed by all the urallers of any foun- 
I dat .* of this kind would «.perate as an effectual transfer of 
their trust. The onut merely decided on one patent defect 
of title, without considering whether, if that defect had not 
elided, the title could have been supported (82). (Sir 
kmc ir. Ctlti/t.) Rajah Vurmah Valia r. Ravi 
Vurnah Valia. (1876) 41 A. 76= 1 M 235 (249)= 
3Sar 687=3 Sutt 382. 
Respect for. 

- -Cirt*mif.i*to taltulaltd It dtslrty, 

Hasty. Mealed (or, and indiscreet expressions, casting 
'U'pv ions of grave crime* against unnamed absent persons, 
without one tittle of evidence to support them are wholly 
unwarrantable, and cannot but destroy respect for the jodg- 
ment and discretion ..f the Judge, and lower the confidence 
which might otherwi.* attach to his decision upon the 
questions really before him (17l). (Sir Damn Pitted.) 
KVU KISHORI Dm Gum MOZUMDARr. BHUSAN 
CHl’KDFR. (1890)171. A. 159-18 C. 201(2134)- 

5Sar. $07. 

Soundness of. 

-—A.wwwi //;v« wmiiUiliy—EfiiL 

It does me follow that because the reasons given fora 
decision are unsatisfactory the decision itself is erroneous. 

» U -J hud hi). Raja Chelikani Venkayyanma Garu 

1 *■. R.AjA CHLLIK VNI VfNEATARAMANAYYAMMA GARU 
(1902)291. A. 156(166) = 25 M 678 (688)- 
7 C W N. 1 -4 Bom. L. R 657 - 8 Sar. 286= 
12 M L J. 299. 

JUDOMENT DEBTOR. 

Adml8sfon by. 

,-Effect of. against execution purchaser. Stt HINDU 

I.tw-J oint Family-member of- Self-acouisi- 

jHonor. (1873) 2Suth 840 (844). 

Decree by consent-Invalidity of on ground of its 
being contrary to Statute. 

r Plra of-tstoppci. Stt Central provinces 
i Tenancy act on W-s. 42. 

(1921) 48 1. A. 220 - 48 C. 591. 
Estoppel against -Execution Purcbaser-Eflect on 

-Bcnamidar—Mortgage by—Validity of—Right to dis¬ 
pute-Estoppel-Real owner—Estoppel against—Deo*- 
bnWfr execution purch*er-Effect against. Stt BEN AM I 

— henamidar—mortgage bv-Validity of-Right 
to dispute—Estoppel— Real owner. 

(1895) 221. A. 129 (137)= 22 C. 909 (919-20). 

—— Vtrlfjpt—Extt*ti(* yart knur. 

Tb u-nt of a dur-putni of a poition of the property of 
which the plaintiff was Zemindar being in arrear. the 
Dlaiotiff brought a suit for the rent against C. the then 
undoubted owner of the dur-putni estate. C defended that 
' a,t « ,h ? ‘hat he had sold his interest in the dor- 
putm to his wife and son, that that sale was an absolute and 
A ** 6Jt one. and that by virtue of that sale his wife and 
'°n had become owners of the dur-putni interest and be ( C ) 
had no right or interest in it. The plaintiff’s suit was on 
Hut defence disuMs^d. The plaintiff thereupon brought 
another >wrt for the same rent against Cs wife and son, 
oMained a decree against them, and purchased the dur- 
panti in execution of that decree. 
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JUDGMENT DEBTOR—(£V"G(.} "“PjjJ®™" PE0TECTI0N ACT XVIU 

EsWPeUgamn-E«cUoD,m.clu*r-E Be ct.= ( ^ ^ ^ ^ , „„ tljl Slllfh 

*««i* 

wi. again« C, C p..po-«J ■» «»«* mcU apprffo, «*. A,l XVIII of IS50. 

d.r-piuiitofclmdinl No.-*ho *u I" .]/..,«,*«.) CLvKkt r. BWJIESIOl KlSOKE 

"»-W'3hb KOV CHO.I.HUKV, (1912) 391. A. 163(176 7). 
litlt, and interest of C ><Ma »•«*“ “ | 39 C 953 (967)-16 C W. N. 865- 16 C L J. 231- 

(1912) M. W N. 760 = 12 M. L. T. 171« 


m °In^a suit brought by the J*"H 10A L J. 193^*14! Bm*L B. 717 = 13 Cr. L J '• 695 

2. ktU that Defendant No.2 *a* 161C . 501-23 M.L.J. 1 


2. held that Defendant No. 2 *a> 161 C- 501-23 M.L.J. 32. 

*- I ,, . 

nle C continued to be the real owner of the dur-putm. Atl XVIII of 1850 *a> for the protection of Judicial 
looking to * hat took pUce. the defendant No. tam* c6cei ^ xfag jodkial!) and offers ailing under their orders. 
1* considered is having put himself, by re*** °t ht> P« It ha* no apphcaiion to the u* of a person who i> not a 
2,^ .he Ole which he had brought about ,n eu«t«t judicial o6ce». Mich a* an ofii'er in command of a canton- 


be considered is ravin* , i<OItQn 

chase at the sale which he had brought ^ 

of hi. decree on the mortgage bond. m a bel t, ■- 
than he wa> in a> mortgagee taking from C It » * 
that, if he had claimed a* a "*££££ 

C, he would be estopped; and the. *^jJ*«J* ^ 


kdkul ofrer. soch a* an oficer in command of a canton¬ 
ment. and who does rxA act judicially (172). (Sir Barn,. 
W1 sincuir r. Brouchtoh. 

(1882)91 A. 152 9 C.341(354)«13CL.B. 186- 
‘ 4 Sar 387-R AJ‘sNo.69. 


££*£i£ £ l-HJ* ■ rowcIAI - PE0CEEI>m .. 

consequently that he.s otoppesIbytheM^ Mo0 Kli)U I-Admmi-ratise or ministerial proccediig-Tcsl. -See 

| e»MU ICWl-FOKCrilMI Of. 

1 8 ” , JULKUB 

Execution of decree-Limltatlon Bar to. - ah* Fishery* RIGHT). 

. ..... i-.-i r„ Kent!. I 


--Plea of—Main«ainability-E«oppel. S "' tXltt’- 

TION OF UECREE-LIMITATION-PWA By JUDCME. T 
DEBTOR OF. 

Execution Ml-Appllcftlou to Kt uM« 
-ESTOPPEL. 

BepreientaUve of. 


- (St< *iu Fishery* right). 

Mn'ii “f "f- 

The ordinaiy meaning of Jsilkar is fbhery (810). (Sir 

g.+ri P CM.tr). Kadiia Gobini. Koy Sahib Roy 

.. l ““ ,ci'S^- 8 ». 

__Th, um " Julkur " is a general one. signifying. 

“Water rights" and may therefore aptly include the rights 
t.> drift and stranaW timber, as well a. the right to fidiing*. 

t *—*.U . I.1..4 l la i\r< v III t at Al 


BepreientaUve Of. " other intetot of a similar kind in the procedure of 

-Execution ptirchaMf Private ,hc urn. f L»d HW*w.) AMRITESWARI DEW r. 

-DWf M S.CKE1«»»'or state to« I* 11 ' 4 ' „ 


-Distinction UF 8 I A 65 (75) - SifRH *» 

-PURCHASERS AT. < lWl) '^ ^(lll,. (1«7) 

_Bengal Regulations—Zillam courts 

KECULATION 111 OP J 

EXECUTION PURCHASER. (1859) 12 M I A UW> -^ 


SvCRFI ARV OF STATE FOR INDIA. 

(1897) 24 I A. 33 (44) -24 C 604 (616)-1C. W. N. 
2*9 7 Bar. 101. 


JUDICIAL NOTICE n«enhip of i. u/c^t fUt0»7). SFCRETAKV 

• «-?awrr.ws» at« 


..|7[r,i, land oa which the right of the Government 
' ' . . it- d i.-t rji./A Rtroirauv 


ess^^-r-— 

isssaa^TL* sss" 

-Political change 1 K T-J UI *, CIAI NOTICE- ADNlNBTRATO 

Courts’ power to take. Stt CO'>T ^ (994). SIDE-JURISI 

POWER TO TAKE- l " ADMIRALTY. 

jssss 

"-*'™-v‘'7»rM(«.™rm -.ass 

t^V-N^VX COUXT-JU^CW-OF, (B) H., = 

JUDICIALOmCEBB 1 PBOTECTION ACT XVIH CjM*-, 
OF 1850. r CESSION OF Tl 

-W Jkmst-Mtiifry *''«'•*££$ l Civil Courts- 

Liability far-l^uiry unitr C’- P C- ry—o< CONCURRENT. 

vine ef 


ABATEMENT TO-BAROF-PLEAS IN. 

iSrMTioit suit—High Court oiiouul 
side—Jurisdiction on. 

AFFIRMATIVE ORDER-JURISDICTION TO MAKE. 
AFGHANS—JURISDICTION OF BRITISH CROWN OVER 
-AMEER'S CONSENT TO EXERCISE OF. 
AGENT-CARRYING ON BUSINESS niROUCH-JURIS- 
IHCnON RV REASON OF—PLEA OF. 

British Indian Court. 

British territory—Civil and Criminal Juris- 
DicnoN over-transfer to Native state of. 
Carrying on business within. 

Certiorari—Writ of. 

Cession of Territory. 

Civil Coukis-Jurisdiction of. 

CONCURRENT JURIS DICTION-COURT OF. 
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JURISDICTION-^,/.) 

CONSULTATIVE JURISDICTION Of COURT. 

Contract. 

Criminal Case. 

Criminal Jurisdiction-Native State-Kail- 
wavs in. 

Debt—Suit to recover. 

Decree—Fraud in obtaining. 

Dwelling within. 

Ecclesiastical Courts in encund. 

English Equity Courts-Decries of—Altera¬ 
tion OF. 

Exercise of. 

Extraordinary jurisdiction. 

Facts essential m 
Foreigner-Jurisdiction over. 

High Court. 

Independent prince-Lands »». in Bkiiish 
India. 

Independent States-Transactions between— 
Propriety or. 

Indian Legislature—Legislation bv-Yamdity 
or. 

Insolvency—Dividend—Creditor's receipi •» 
-injunction restraining. 

Law—protection of-Person enjoying. 
Mortgage—Suit to eniorce-Jurisdiciion oi 
Briiish Indian Court to entertain. 

Native State. 

Ordinary Jurisdiction. 

Partition suit-preiiminary decree is-Es- 
yuikv directed by-Non- appearanceoi puis- 
TIFF AT. 

Partnership. Contract-Balance resulting 
I ROM—Si vt by one partner against another 

rUK* 

Pl ace of suit-rule general as to. 

PLEA OF ABSENCE OF. 

PROTECTION OF LAW—PERSON ENJOVINC-OBEDI- 
ENCE OF. TO THAT LAW -DUTY .AS REGARDS. 

Question as to. 

Residence of defendant-puce oi 

RESTITUTION OF CONJUCAL RIGHTS. 
ki.\ eni e. 

Statute. 

IN "HICH. INSTITUTED—JURISDIC- 
ion oi—D eprivation by Statute or* during 
. PENDINCY OF SUIT. 'Wit or. during 

supreme Court. 

TERRITORIAL JURISDICTION. 

TESTAMENTARY JURISDICTION. 

Valuation for purposes of. 

VNDEK-ACCOUNT AGAINST— 
SUIT BA BENEFICIARIES FOR. 

" R0KG AS WELL AS RICHT. 

Abatement to-Bar of-Pieas In. 

—- Diuimdcn. 

JS?t^&»raas;r 


JURISDICTION— 

Absence of. 

CONSENT OF PARTIES-El FECT. 

-We hating no jurisdiction at all. consent cannot 

Cnnf« it (253) (Dr. /joking!",.) JESWUNT SlNC JEE 
f. JET SING Jee. (1844) 3 M. I. A. 245= 

6 W. B 46 P. C.*l Sntb. 150-1 Sar. 274. 

-The paitie* cannot b> consent give the Court the 

pmer whkh the statute must give ( 161 ). (Sir Jckn 
I’*"**) NUSSURWANJF.E PESTONJEE V. MF.ER 
Mvmoodefn Khan. (1855) 6 M LA. 134. 

— Qnjfrt whether consent would give jurisdiction to 
the Court dealing with an execution proceeding to determine 
a question which it was not competent to entertain (72). 

(Sir K*kr! /*. Crihtr.) ABEDOONlSSA KHATOON t*. 

AMEEWXJNISSa KHATOON. (1876) 4 LA. 66= 
2C. 327 (333)-3 Sar. 677 = 3 Suth. 371. 

-When the Judge ha» no inherent jurisdiction over 

the matin of a Milt, the parties cannot by their 
mutual cnn^iit. coin tit it into a proper judicial process, 
although they may cmMitute the judge their arbiter, and 
lie found by hi» dfti«io« on the merits when these are sub¬ 
mitted i„ him (145). (/W ffWftw.) LEDCARD P. BULL. 
(1886)131 A 134-9 A. 191 (203)-4 Sar. 741- 

-No amount of cr*i*nt could confer jurisdiction 

ubeie no junction exi* (167). {Sir RUktrd 
Meenakshi Naidoo v. SuBRamaNYa 
SaStrl (1887) 141. A 160-11 M 26(35 6). 

--T** Hhagalpur Court had no jurisdiction to enter- 

lam the v,it. which, beyood question, was a suit in regard 
inland in the Sonthal Parganas. and that being so the 
partiv-» coukl m 4 give it the necessary jurisdiction by con¬ 
sent. To do «o would be to nullify the express prohibition 
of S 3 of the Sonthal Parganas Permanent Regulation III 
of 1872. which wa* binding on any court having jurisdiction 
in the Sonthal Parganas in the exercise of that jurisdiction. 
(2I>). (IjrJ MaHA PRASAD V. RAMANI 

Mohan SINGH (1914)411. A 197-42 c. 116(149)- 
18C.W N 994-1 L W 619w20C.L J.231- 
16 M I T. 105 =(1914) M W.N.666* 
16 Bom L B 824 = 251. C. 451 = 27 M. L.,J. 469. 
* Paitie* cannot by acquiescence or consent confer 
up n a court a jurisdiction which it has not got. (Sir 
{?* FJr ^ JERANCHOD BHOGlUL f-. THE 

D'KORE Tfmple Committee. (1925) 22 L. W. 246= 
30 C. W. N. 459-A. I. R (1925) P. C. 165= 
23 A L J 555=27 Bom L B 872=20. W. N. 536= 

871 C 313 L R 6 P. C. 117=41 C.L.J. 628* 
(1925) M W. N. 474 -49 M. L- J. 25tf9 30). 
Court’s duty to take notice of. even in 

ABSENCE or PLEA. \ 

— 7 —If the Courtis forbidden by law to try the.cause, 
onther the "New rules.” nor any omission of the defendant 
would gire the Court jurisdiction over it. The facts oust- 
5 the jurisdiction having been brought judicially to the 
f«Ke of the Judge, and wiih perfect regularity, he usurps a 
pirisbcticon which does not belong to him if he proceeds' 
, t 6,1 ^ judgment for the plaintiff. Therefore, these 
uct« coming out. for the first time, on the trial of an issue, 
o**jgh they may seem, irrelevant to that issue,-fo most 
nave power by directing a non-suit, or by some other means. 

!XtS * ,iu1 (375 ' 6) ' Spooner 

"JLDWW. (1849 50) 4 M. I. A 353 = 

6 Moo. P. c. 257=Perry 0. C. 392=1 Sar. 363. 

—-Whether the point that the jurisdiction of the Civil 

Sub *' M of ,he 

Land Revenue Act of 18/3 was pleaded or not. the Court 
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JURISDICTION—(CtwA/.) 

Absence of— (ContJ.) 

COURTS' DUTY TO TAKE NOTICE OF. EVEN IN 
ABSENCE OK PLEA -{ContJ.) 
no doubt could take cognizance of i« (124 5>. 

Douj .) Raja Balwant * NGH * 

State for India in Council. (1903) 301 A l/- 
26 A. 527 (531)=8C. W. N 121-8 Sir 564 

IRREGULAR EXERCISE OF. 

-Distinction. Stt JURISDICTION - EXERCISE OF- 

IKRF.GULAR EXERCISE. 

PLEA OF. 

- Stt JURISDICTION-PLEA OF ABSENCE OF. 

Administration soit-Hlgb Court Original 
Side-Jurisdiction on. 

-Executor principal within jirwSctiu«-l^« « 

land by executor outride J.Tisdkti-u.-DeCW ^ 

Court—Setting aside of both on grouml of ** 

piaying for—Effect. .9* ADMINISTRATION—SUIT FOR 
-HIGH COURT-ORIGINAL SIDE. «. 

(1905)321 A I93<201)*33C 1801912 

Admiralty. 

_ Stt ADMIRALTY. 

Affirmative order-Jurlsdlctlon to make. 

-Negative order-jurisdiction to_ make, if imj*<’l 

Stt KF.GISTRAT.ON ACTOF l«l. S.7J-APPL^W»N 
FOR REGISTRATION. (1876) 31. 

Afghans-Jurlsdlctlon of Br Crown oter- 
Ameer s consent to exercise of. 

;o»E* orderIH Council. lLW 9Kin: , 

Anent-Cnjing on 6uUn.» throagb -Jartrflcllon 
by reason of-PI«aof 

- Onus of freed" <“*•(■ . , 

. The burden Clearly on the pU.nt.Bo P£'£ ^ 

the time of the cornmeme^n«of.h.-« 

wav by hi’ "“TVJ "' and 

jurisdiction of the court . { „ (flt ,„a,n the 

Murugasa CKun» M H1 (552 J) „, c „ N 7 M 
4 Bom L R. 494 - 8 Bar. 623 - 13 M. L J. ** 
British Indian Court. 


JURISDICTION—(CWJ.J 
British Indian Court-(C,>«A/.) 

Native STAix-ff.w/i.J 

- Suht'l of—JnriiJittiom r—Qunlion at to— 

Important/ o(-h<tMtty or Hon-liaMity of dtftnJaM 
JtptnJing upon it. 

The defendants are both of them subjects of the Nizam, 
from who* cession the jurisdiction of the Secunderabad 
I Court practically proceeds. In these circumstances, and 
I especially where. as here, the liability or non liability of such 
defendant' may actually depend upon it. the question of 
jurisdiction become* of first importance, different in charac¬ 
ter f.om such a question when it arises merely a> between 
one Court and another in British India (bO 1). (/W 
HU wifcrrf). BaNSIUL ABIRrHAND f. GUI.AM 
M ah BUB KHAN. (1925)531 A 58=53 C. 88* 

23 L. W. 3=A. IB. (1925) P. C. 290 - 24 A. L. J. 48" 
43C L. J. 1=(1926) M. W. N. 108- 
27 PunJ L R l(P.C.)-28 Bom. L R 211- 
92 LC 760 -49 M L. J. 806. 
-Suit in—Injunction restraining-Suit for—Jurisdic¬ 
tion to entertain. Stt C. P. C. OF IVOR S. 11-CASES 

Under Br. Indian court. (1916) 361. C. 710. 
Biltiih territory—Civil and Criminal jurisdiction 
om-Transfer to Native State of. 

|-/Vcrv, of-MoJt of-FJttt of. 

Their lordships assume that what was intended was to 
roufer upon the Thakoor of Bhownuggar within the "tranv 
' f (ll «r district a« large a criminal and civil jurisdiction 
as that which he exercised in his estates situate within the 
proper limits of the Kattyawar Political Agency, subject 
toly to the same supervision and control of the Kattyawar 
political Agent to which he was subject in respect of those 
f estates. But such a giant of jurisdiction (if the Govern- 
• ment of India or the Crown, without a Legislative Act. 

had been aUe to grant it), would not have deprived the 
' , Crown of its territorial rights over the " transferred " 
B ' districts, or the persons ie»idtnt therein of their rights us 
British subjects (1501). (M StlUritt). DAUODHAR 
GOKDHtS DEORAM KaNJI. (1876)31. A. 102- 
1 A C. 322 • 1 B 367 (459) - 25 W B. 261 - 

3 Sar. 643. 

Carrying on business within. 


C„„N.L ) U. = 0.-^ 1,V ‘S T — 

_l.iiwlictiofi on. Native Stati-Kaii wavs 

CRIMINAL )» ,ISDIC ^7^ 1 . *. 137-260. 20 
INDEPENDENT PRINCE—LAND* «• ■ 

DEPENDENT STATJA-T^N,ACTIONS .ET.EEN- 

_JoriAdictio* 10 d«iJe ** JURISDICTION-CIVIL 

COURT' INDEPENDENT „ 6(529 ) 

Native State. 

_Railways in—Criminal Jnrisdktk*. on. £*NAT1W 

STATE-RAILWAVS l-CMU 


—Meaning of. in S. 12 of Letters Pott* (Bomi.) 

The phrase " Caro on business " is a scry elastic one. 
and is almt* incapable of definition. The Irilwnal must 
in each case look to the particular circumstance-'. It appeal' 
to their laxdships that the Utter. Patent intended it to 
relate to business in which a man might contract dtlns. ami 
ought to be liable to be sued by persons who had business 
transactions with him (15). {JLeoJ Morns.) COSWAMI 
SHRI 108 SHRI GlRDHARIJI MAHARAJ !-. Shri Govar- 
DHAN ULJI GlRDHARIJI MAHARAJ. 

(1893) 211. A 13= 18 B. 294 (298) - 6 Sar. 396. 

_ Print— Oft rings of dnottH— Stt tiff of, if amounts 

to tarrying on of tmiinen. 

In a suit brought in the H. C. of Bombay in the exercise 
of its ordinary original civil jurisdiction for the recovery from 
the defendant of certain articles and sums of money, or their 
saloe. it appeared that the defendant was the high priest of 
a shrine in the territories of the Kana of Oodeypore. that at 
the time of the suit be was on a temporary visit to Bombay 
(or the purpose of meeting his devotees, that he had in 
Boenlay an establishment called a “ p«li " in which a 
treasurer and servants were regularly employed, and that 
into that “ pedi * offerings made by devotees to the afore 
said and other shrines in the territories of the Rana of 
OckjTwe were paid. The defendant hadsimiDr establish-. 
B*nt* in other pU» in the Bombay Presidency, and the 
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JURISDICTION—(tV*.*) JURISDICTION—(CV**) 

Carrying on business within-(tW/.) Civil Cwirts-Jurisdiction oHCwtf.) 

offering* .dieted the., were transmitted to the “ " in Mcimipa! coarts have no jamdictiori to ^ce cngage- 

Bombay. While Ik dtfembw «* in Mq he r.vcivcd : mots between Sovengn* founded upon Treaties (126). (Jir 
his followers, and *kn ** R ' jAH - SaLiG / *<. SECRETARY OF 


houses. Ur the (xcasion* of *u.h vi-it hcinvaiUHy retried STATE FOR INDI A. 


(1872) Sup. I. A. 119; 


an offering in money, but no bargain for the mueve) wa* 
made beforehand. Such offering were stktly |*r«-*ul. and 
were not paid into the " pedi'\ 

UtU. that neither the payment of the offering. into the 
" pedi.” nor the receipt of them by the defendant pei«ou- 
llly, constituted " carrying on Iwsinei* " within the meaning 


12 B. L R. 167- 18 W. R. 389-3 Sar. 191 = 
2 P. R. 1872 = 2 Suth. 726 


Concurrent jurisdiction— Court of. 

- *f. 

A't" what is a court of concurrent jurisdiction, it Is 


of cl. 12 of the letter. Patent (16). Devotion to the shrine materia! to notice that there is in India a great number of 
was (he reason for the offering in each ca>e (16). (Lard courts, that one main feature in the Acts constituting them 


Marrii.) GOSWAMl SHRI 1» SHRI GlRDHARIJI SHRI i* that they are of various grades with different pecuniary 
GOVINDAKIJI MaH.aR.AJ v. SHRI Goverdhan L\LJ1 hmiUnf junvlMio*. and that by the Cede of l'rocedore a 


GlRDHARIJI MAHARAJ. 


UARAJ. (1893)211. A 13= 1 *«t must be instiloted in the court of the lowest grade 

18 B 291 6 Sar 396 . competent tew try il. For instance, in Bengal, by the Bengal 
„ .. . n , ,, | Civil Courts Act. No. 6 of 1871, the jurisdiction of a 

certiorari— writ or. i„ <..lu in which the amrmnt or 


„ .. . n , ("nil Courts Act. No. 6 of 1871, the jurisdiction of a 

Certiorari-writ Of. Munsif extends only to original suits in which the amount or 

-Grant of -High Cowls - Jurisdiction of. Stt value of the subject-matter in dispute does ncA exceed 

CERTIORARI- WRIT OF-GRANT OF-lliGH Courts, r, I.OOO The qualifications of a Munsif and the authority 
(1919) 461 A. 176 - 43 M. 146 < 159). ^ hi < so ^d n « be the same as those of a District 

Ceislon ol territory. *•<»*“>' JW* “ ho S 

suits without any limit of amount. In their Ixrdslups 

-Inhabitants of ceded teintory- Ante<r*sion right* it would not be proper that the decision of a Munsif 

of—Adjudication as upon-Juriwlktion as to. Stt CESSION B p (l0 (fo, j n>lanCf ) (he validity of a will or of an adoption 
OF TERRITORY—PROCLAMATION MAI* AT. in a suit for a small portion of the propeity affected by il 

(1924) 511 A. 357 (367) 48 B 613. should t* conclusive in a sail before the District Judge or 

-Inhabitants of ceded territory—Right* of. recognised the High Court for property of a large amount the title to 

by treaties effecting cession-Enforcement of—Jurisdiction which might depend upon the will or ihe adoption. It is tree 
as to. Stt CFSSION OF TERRITORY-INHABITANTS of that there is an appeal from the Munsif"* decision, but that 
CEDED TERRITORY-TREATIES EFFECTING CESSION. upon the facts wouid be to the Dislrict Court and not the 
(1924) 511. A. 357 ( 360 1)- 48 B. 613 High Court. And that the decision should be conduce 
Civil Courts—Jurisdiction of. wrmU * * a “ ‘"W" “ »T m *? y * h " tl* 


COURTS). 


civil Courts-Jurtsdlction of. 1 'o'* 1 * *» *°7 r “ SP? "T T" LZ 

I vaiwuslourtsin India, the qualifications of whose judges 
S" aha JURISDICTION - BRITISH Indian ( differ grea.ly. By taking concurrent jurisdiction to mean 
s )- cuncanent a* regards the pecuniary limit as well as the sub 


-Act of State-Legality of-Inquiiy into. Stt An j«t matter this evil or inconvenience is avoided (203-4). (Sir 


of State-Legality of. 

-Caste Panchayat—Puwer of-Control of-Jurwfic. 

tion. Set Libel -Cash Panchayat- krsoi.unos 
OF. (1917)441. A. 192-39 A 561 


EttkarJ Ctuk ) MISIR KAGHOBARD1AL V. RAJAH SHEO • 

Baksh SINGH. (1882 ) 9 L A. 197-9 C. 439(444 6)- 
12 C. L. R. 520 - 4 Sar. 396 - B A J.'s No. 70. 


-East India Company-Sovereign power* of-Act* 

done in execution of—Propriety of-Jurislklion to inquire 


Consultative Jurisdiction of Court. 

Inviance of-Income Tax Act of 1918. S. 51- 


into. Set East India Company-Sovereign powers Deviticm of High Court under. Stt INCOME-TAX ACR 
OF. (1819)7 M I. A 476(531) —INCOME-TAX ACT OF 1918. S. 51—CASE STATED 


—Indian Legislature-I.egi*laiioo by-Valkfity of- 
Jurisdiction to decide on—Point* for consideration in Cate 

Of. Stt INDIAN Legislature—Position and powers 
of. (1878) 6 1 A 178 (1934) = 4C. 172(180 1). 


(1923) 601. A. 212=47 B 724. 


Contract. 

--Breach of--Improper procuring of— Compensation 

for—Suit for—Jurisdiction to entertain. Stt CIVIL PRO- 


—•Portion of claim not cogninbje by Civil Court* - CEDURE CODE OF 1908, SS. 19 AND 20-CONTRACT. 

? 5??om S ' n CAVf 0<_P,0 P“ rt I- *' C. P. (1926) 31C. W. N. 174- 

C. of 1908. S. 9—portion of claim etc „ . , ... .' , , . 

(1879) 61. A. 120(121)- 2 M 62 (66 7‘ description o -Contract 

_om-Statute imposing restriction on-Statute prohibiting 


-^mnJam-Resumpdoo by Gover«ew of-Right' con.ract-Repeal of 


n,v,iu;.. 1 - • r' o .- r —i **—■-*.—.**!«« v. M«iuic—Enforceability ofcontract- 

0| - ,, W!ntth Stt SARANjAJI-kESUMP. Effect cn-Dstinction between two cases. Stt CONTRACT 


tion of. 


(1892) 201. A. 50= 17 B. 431. —EnfOkCeaBIUTA' OF. (1889) 16 1. A. 233 (237 8)= 


-Saranjam and inam-Mixed estate of. held on pofai- 17 C. 291 (897). 

cal tenure—Resumption and re-grant of-Govemmenf, rrimtn.t 

^>wer of-JunsdKt.on to inquire into. Stt Saranjam- Criminal case. 

POLITICAL TENURE. (1892) 201. A. 50(68-9)= -Jurisdiction in. Stt CRIMINAL CASE—JORISDIC* 

17 B. 431 (456). HON IN. 

state—Eillwiys w 

—Grant of. on DEATH of HOLDER —Junscucuon of British Courts on—Off«« f n 

(1892) 201. A. 50(68) = 17B. 431 (456) ?“*. ‘ e ' li!ory ~ OH " d ' r al a Station on a railway 'J 


"V’tipu - Enpvmtnt, toxttm,. 


Ireatiti’-Enfertcmeni ef-JumJuUcn at fc. 


State-Railways in-Criminal Jurisdiction, f7£- 

(1897) 241. A. 137 = 25 0.80. 
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JURISDICTION -{C-intJ .) 

Debt-Suit to recover. 

-Cause of action—Jwisdictioo—Deb* 

MBT -SmT TO K.covTK-gsmcT.oy^^- 

Decree-Fraud in obtaining. 

_.Selling aside of decree on pound 

Jurisdiction 10 enie.lain-Court d,ficreni by 

which decree was passed-Junsd.cuoo of. Sa Mmt» 

T RA T I°N S ^|g^^22*j^\''i9S(201) = 33 C ISO (1912). 
Dwelling within. 

_ {St, ah * jurisdiction—Residence or defen 

swsuSKKtisrJia 

(RS.VVS.-.SSr^: 


S„ 


Ecclesiastical Courts in England 

sis-isffls; 

English EgultT Couni-D«™«i nl-Altmtln cl 

cmolkd <!>«» «“ 1 ^ ( 2 u). {/Mi *«<*«.) 

be altered. M *» “• , l T rijaI GoviND SlNC. 

R S«u i“ 1M » p -a ll7 -‘ s * r 1,6 

Exercise of. 

CONDITION IMPOSED BY STATUTE FOR. 

pJHiSi. «5* R^»Mi°«"M *■*,*?*!££ 

*■£?£§ t* JsEA'sei 

SI^RSSJbSiim Mvhoodeen KH* wul. 
LUD MEE» SUDHOODUH KH»« BUjAD«£ ^ ^ ^ 

_Waiver of. by consent of P^^JjjrSS 

aoRrssuS 

15 a 


JUKI SDICTION—.) 

Exercise 0 MM 

Irregular Exercise-absence of jukismction 

—DlSlINCTION. 

- s„ j/w Under—irregularity—Illegality. 

-A tret *t frmfrl.nl C-nit. in irrtgnUr tttniu ef 

its iuritJuUm — S/fli*t anJ. a/—Suit t^r—Maintain 
Mitf. . . 

A chaUcnge of the method of the exercise of the juri'- 
diction of a Cowl, can new in law justify a denial of the 
exigence of >och jurisdiction. The former has reference to 
the merit' of the cw. The familiar principle i« laid down 
in a scrim of rases. of which the judgment of Lord Hobhouse 
in MilLarjin r. Kalahari is not a very remote example. 
Their I«dships cannot countenance the U)ing arid* of all 
that has happened in previous litigation', rhe allowing of a 
pnxess to become final, and the institution of a fresh suit, 
the object of which is to declare that, although in terms it 
wa' applicable to a particular subject of the King Emperor 
who was a party to the proceedings, still, upon a new appli¬ 
cation to Courts of ju'ticr, a different result should be 
reached, and it should tc decided that the proceedings and 
decree did not apply to him (176). (M Star.) RaJWANT 

Prasad PaNDE i*. Ram Rat an Gir. 

'1915) 421 A 171 37 A 485(494 5).20C W N 35- 
U915JM.W.N.73- 2L W 671 ~ 18 M I T. 173 
' I? BO, LETS, 13A L J 93 ™^ 

_Execution Proceeding-A ward in. of relief obtain* 

a»4e only by fresh suit. Set Civil. PROCEDURE CODE 
or i*«*. s.47 —Execution proceeding-separate 

SUIl - KEI IFF OBI AIN ABLE. FK.^ ^ ^ A ^ (23S) 

_procedure pcescrilied for exerci>« 0 / jurisdiction- 

Son compliance with-Eflect. S„ Civil. PROCEDURE 
CODE OF IW. SS. 39.41 AND 50. 

(1928)551. A. 227-3 Luck. 114. 

_Review-Grant of. Sft CIVIL PROCEDURE CODE 

or 1908-0.4". R 4 —Review—Grant of-Jurisdic- 

,1876,3IA !C “,V,arV). 

Irregular EXFJtciSE-AcouiF.scF.NrF. in. or 
SUBMISSION TO—EFFFAT—OBJECTION SUBSFQUFNT 
TO SUCH EXERCISE-MAINTAINABILITY. 

-There are numerous authorities which establish that 

when, in a caw* which the Judge is competent to try. the 
unit' without objection jan is'uc. and go to trial upon the 
merit', the defendant cannot sub'tquently dispute his juris¬ 
diction upon the grounds that there were irregularities in the 
initial procedure, which, if objected to at the time, would 
have led to the disroi"al of the Miit (145). (W Wat,ft.) 
LEDGARD f. HULL. (1886) 13 I A 134 “ 

9 A. 191(203) = 4 Sar 741. 

-Mt'fie Profits—Assessment of, by local inquiry— 

Dicier directing—A'sev-mcnt without such inquiry-Acqui- 
f-ctrcc in. Sr, MESNE PROFITS—ASSESSMENT OF- 
LOCAL KQUIRY— ASSESSMENT BY. 

(1881) 81. A. 197 (208 9)=8 C. 178(191 2). 

_Their Lordships would unfeigntdly deplore a state 

of procedure which enabled the appellant' to lake their 
chance of success before the assistant referee at such a cost 
in time and mooey and then, after they had lost the day. to 
contend that the matter never should have gone before him 
at all (95). (iW S**t*<r.) AHMEI) MUSAJI SALEJI v. 
Hashim EBRAHIM SALEJI. (1915) 421 A. 91 = 
42 c. 914 (924)=17 M L. T. 312= 
(1915) M. W. N. 485 = 21* W. 377 = 19 C. W. N 449 = 
21C. L. J. 419=17 Boo. L B 432* 
IS A. L- J. M0=28 L C. 710 = 29 M. L. J. 70. 
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JURISDICTION—(CW.L) 

Exercise of—<CW/.) 

IRREGULAR EXERCISE—ACQUIESCENCE IN. OR 
SUBMISSION 1<*- tl I Id—OBJECTION H R'I 
QUINT lO SUCH I M K( I'l—MAIM aINaWUI V 
-(C'HtJ). 

- - Stt c. P. c. OF P«s. Ss. »V. 41 \M» 50 

<1928)551 A 227 3 Luck 114. 
IRREGULAR EXERCISE—DUTCEE PA\'FD R\ 
COMPETENT COURT IN. 

--Selling *d<le of—Suit fat— Main! limhilkj. Stt 

Jurisdiction—Exercise oi—Irrehi ur FXFkcm: 
—ABSENCE 01 JURISDICTION. 

(1915) 421 A. 171 (176) = 37 A. 4>5 (494 5.) 

Procedure prescribed for-.non 

COMPLIANT! WITH. 

—‘-Ii regularity w llle-alilj. .W C. P. C. OF !«». 

SS. W, 41 AND 50. (1928) 551.A 227 3 Luck 114 

-Waiw n(- tlK.I of—k'Mfmri liy ira>.« of. A* 

l\ P. <’• OF IK*. Ss. ». 41 AND 50. 

1 1928)551. A. 227 3 Luck 114. 
Extraordinary Jurisdiction 

-—Meaning ill. s# llic.ll I 01 XT—JURISDICTION Of 

-Ordinary jurisdiction. 

(1889) 161A 156(162) - 13 B 520(533) 
Tacts essential to. 

-Dckiniiiuitufl of -If it*cll a q«eMi.nof jaiinklkai. 

57/Certiorari—Wrn of-Jurisdictional iacis. 

(1922) 31 ML.7 163(183) PC- 

-lMciminaiioo of — Inferior and superior court'— 

Ponei' of. Stt Certiorari-Writ of-Jurisdic¬ 
tional FACTS. (1922) 31 M L T. 163(183) P C. 
—'ExiUtutt ••/—Om i <f P/*>( *f. 

In a wil instituted in the ( anI of the Sul»*«iiiutc Judge 
jl Mttiui by the of one of the detrawd of akv 

laior again*! A, oucof the uniting m*. of the testa:.*, 
ami I be Iken manager of the e-tatr umtrr ike Inins of ike 
Hill of the tHatnr. fa M account of Xs management of 
Ihc joint Hate ami for payment to plaintiff, of their skate 
of the rent' and profits. k/J. that, under S. 5 of C. P. C. of 
185'). it lay upon the plaintiff t„ «how that either ike cau«e 
of action arose, or the defendant at tkr time of the <>« 
nmwment of tlx- suit w dwelling, within the limits of the 
jurisdiction of the Menu! Court, within tkr meaning of that 
enactment (204). (Sir J,uut II’. ORDE f. SKIN- 

NEk. (1880)71. A 196-3 A. 91 (100)- 

7 C. L R 295 4 Sar. 178 3 Suth. 788 
Foreigner-Jurisdiction over. 

-- Canyon <>« by kim tf ho,at,, xttki* Uj / imilt 

thr. Hgk Jftat if by Huff tsiftri . 

Ill a suit luought ill., Kriti>h Indian ('ouitnna jodgmrt 
by default obtained in Pkodicheny by the plaintiff against 
the defendant in a suit .« a promissory w<f . |«h courts in 
India apparently assumed that the question of jurinlKti.o 
turned on S. 1/ of C. P. C. of |»2. and that akhuugh the 
defendant was a foreigner. and alth.„ s h the cause of *li,m 
arose in a foreign country, and although tf* defendant cKd 
not personally reside within the K.U limits of the iuiisdk 
tion of any Court in British India, and was „o< eien tempo- 
ranly in Aicot when sued there, yet he could be sxd inti* 
Arcot court if he carried on business Ihnm-h an agent in 
the local limits of that couib’ juri'diciion 
Their Udshipcolbetved that that Gumption apoelxed 
to require more attention than it had received (227) (A,,7 
h»JUy) ANNAMaUI CHETTY MURUGASA CHETTY 

7 C W H w?* A - f 20 * 26 M 544 <»2)= 

/t.w.N.754-4Bom.L B 494 = 8 Sar 523- 

13 M L J. 287. 


, JURISDICTION—(f.*/</.) 

High Court. 

;--Jurisdiction of. Stt UNDER HlCH COURT. 

Independent Prince-Lands of. in British India. 

- JaruJultp* m if ift,/ t>f—Ttpftrah Raj. 

The suit was to iccuter a very valuable aemindary, being 
that pan Ilf tie royal pension' 0 ( ,|* Kajah of Tipperah 
wit.ao within the Indian Territories of the British Crown. 
The kajah of Tipperah. though in respect to these lands 
sul*vl to the laws and Courts of British India, is in fact an 
i*k£ndent hince with a considerable territory known as 
tor Tipperah Hills, and a» the title to the aemindary and to 
the kaj i> the same, the dispute itspecting the former in- 
r0 *“' * q«Hiwi of the right of succession to the Musnud 
or Threw* the independent Principality. Their Ia>rd- 
'I ;ps mill deal with tl* question between the Dartim as if 
the litigation were between two ordinary subjects of the 
Cr.,wn up* a disputed title to lands within the jurisdiction 
of the Indian courts (554 5.) CMmifaJ.) NEEL- 
KISTO DEB Bt RUONO liEERCHUNDER THAK00R. 

(1869; 12M I A. 623-12 W.R.P.C- 21= 
3 B L R P C. 13 2 Suth. 243*2 Sar. 323. 

Independent States-Transactlons between- 
Pioprlety of. 

- JanUultra t* a/nit. 

Toe transactions of independent states between each other 
a«e governed by other Liws than those which Municipal 
owrts adtnni'ter. such courts ha»e neither the means of 
•leviding what is right, nor the power of enforcing any decl- 
'•on which they may make (529). (Ur4 Ktnpd***) 
secretary o» State in COUNCIL of INDIA t . Kama- 
chie Hove Sahara. (1859)7 M.I.A.476- 

13 Moo PC 22-7 W.R. (Eng) 722-4 W.R.42- 
1 Suth. 373-1 Sar. 684. 

Indian Legislature-Legislation by- 
Valldity of 

JuriMiiction to inquire into-Points for consideration 

.n such uh-y Set Indian legislature -Position. 

ETC. 

(1878)51 A 178(193 4)=4 0.172 (1801). 
. Insolvency- Dividend - Creditors’ receipt of- 
Injunction restraining. 

Suit by assignee fot—Juii»diction of Insolvency court 
and of (4her courts to entertain. S,t INSOLVFNCV-DIVI- 
DF.ND-( REDITORS’ RECEIPT OF — INJUNCTION RES 

nvstXi. (1843) 2 M I A. 383(389). 

Law-Protection of-Person enjoying. 

-—- Obedience of. to that law—Duty as regards. Stt 

Jt r isdici ion—Protect ion ok law. 

(1835) 3 Knapp. 348 (369). 
Mortgage -Suit to enforce-Jurisdiction 
of Br Indian Court to entertain. 

-—-Part of mortgaged property situated in place lo which 
llnirTrtPr* c"°* ^ S “ C P ‘ C. OF 1908. S. l7- 

Mortgace-Suu to enforce. 

1919) 46 I A. 151 (156 7)- 42 M. 813(820). 
Native State. 

INDIAN COURT 

-NAT1YE STATE AND (2) NATIVE STATE. 

Ordinary jurisdiction. 

omSU£“™ hu— ’ 

(1889) 16 LA 156 (162)=13 B. 620 (533). 
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JURISDICTION -(Could.) JURISDICTION-^/./.) 

Partition sult-Prellminary decree In-Enquiry Plea cf absence o{-(C<>ntd.) 
directed by-Non appearance of plaintiff at 1 appeal—Maintainability for first time in- 

-Dismissal of suit on ground of-Jurisdictioo-Propet 1 (Could). 

order in such a case. Stt C. P. C. OF 1908. 0. 1/. K. 2 I «***»depended. their lordship in appal observed that 
—PARTITION SUIT. (1924) 61 IA. 321(325)=4 P.61. under m*,** of costs the appellant might have been 
Partnership Contract-Balance resulting , granted leave by the High Court to kad additional ei itlence 
from-SuIt by one partner against to prove that fki. (/W Dumdn *.) Secretary of 

another for Staie for Inina Mah\rajah of 1 ippera. 

r , , rlrT., olou-Bnumn /»- (1916) 431 A 303 (308 9) - 44 C. 328 (343)« 

- son.II. .$»-am m,w,*.» 


another for. 

- JuriiJiition-Contrait at out fUu-Bnuntu m 

Undid to h. and in fait, larnid a- fnm.fallj Jl 

^Thewit was brought b) the appellant, in the ZrBah 
Court of Acra to recover from the respondent' the lulaoce 
due to the former by the latter in tespect of a partnersh.p 
transaction between them. 


18 Bom. L R. 1027=14 A. L. J. 1205- 
21C W N 291 = 5 L. W. 670 - 25 C L J 425= 

S 8 I. C. 379. 

-Mortgage suit—Sak of lain!' 'itujte in plate to 

which C. P. C. inapplicable—Decree for—Jurisdiction of 


t.ansxt.on ^“^n them WlW> I^an Court to pa.s-Ob^tion to. Si, C. P.C. 

The partnership “J 1 '* 1 ** 'of IW. S. 21. (1919)461 A 161(1567)- 

situated in a Native Stale, but U was for the otawi nrnen 42 M 818 (820). 


situated in a name •»*«. » — —- . 

of a paitnershiu which was to lie earned on pnwipall) at 
Muttra, where all the transactions were to becondusun to 
mm*offcc^MwteW)■ *- 


42 M 818 ( 820). 

Privy Council appeai.-Maintainabii.itv in. 


Muttra, wnere an rnc iraioatii-i- --— - -- 

means of the capital embarked in the concern at that place-/*/,.., * fj„, kind mho admitted or frevd. 

Muttra was the central place of business at Muttra and the a ,e Iwand to take n-4i.c of an objection 

partnership books were kept; at Muttra the partner' would |c |ke however Lie in the day It may lie raised 

have recourse to those book* for the purpo^r of ascertain- (j it , lu| ,bc f*i» admitted or proud it i' manifest 

ino the state of the transaction'between them. ikut their i' - def«Nt «f jwriwlictkir. (M /I,/limart.) 

//ltd, that if there was a cany of action ari'ing «■! U K ^ LU HaRGOPALp. KlSH \NCIIAS1). 
the balance resulting from thoy partnership &*«* * * . (1923) 51 1 A. 72(81) -51 C 361 

hat cause of action arose at Muttra, and that the ZjBah A. !. R (1924 * P C 95 (1924) M W N. 79 - 

CmitlofAm had jurisdiction toen.ertam the milL </W • 7 N L J 62 19 L W. 549 -34M X, T. 62 - 

C/ilmi/ordS LUCKMEE CHUND f. ZurawaR MULL 20 N L R 33 22 A. L J. 386- 26 Bom. L R 586 » 
(I860) 8 M. 1 A 291-lW B 35 P C " | 28C W N.977-83I C.531- 46 M. L J. 628. 

1 Sutb. 425-1 Sar. 763 ,-Mortgage-Suit to enforce- Decree for sak in- 

P,.c. ,f Bit—Bole .««»»■ £-* 52 TS& 

- Dtftndanfi rtndtnit at tmto mil. 4S t * 151 (156 7)- 42 M 815(820). 


Piece of Bit-Bole tmnlu to. . p ,, ^ J c . r. t. or m. 

- Mindanti ruidiHii "I' . ■ s . jl. (1919) 46 I A 151 (1567)-42 M 818 (820). 

The general rule is that the plaintiff <n \m J* - ^ ^ /f<-/ gni m , rvlot 

ourt to which the defendant is so^ct at ... w „ ,au. 


court to which the defendant is Mtf . //,>* Onrt-Pha <**r to r,U ot tan 

( “I*! 1 ” f ”* m ™ ii m L,national The ol.jtction to the jurisdiction of the Court which was 

Sir Robert Phillimore to I* at the root ot * ^ lhc ^ but was over lulcd l») it. was however not 

and of most domestic, jurisprudence^on his 1 • imonp , ,he grounds of appeal, and was not re 

was, however, renewed 

OF FARIDKOTE. (1894) 21 \ ^ 1 M L J 267 before their 1/xtWwp*on the hearing of this appeal As 

220 . 222 (237 8 )-112 P. R 1894-4 ILImI.W ^ ljf(ofc lbrir | A-(b hip. disclose the grounds 

Plea Of absence of. on which thi* objection rests, and as. if valid, it would apply 

...n.entf-vtAW—H aK 0»-Pl EAS IN. ' , 0 the whole litigation from its inception to its cloy, render- 
ABATEMENT TO JUBKUlCTION— proceedings null and void ot initio, their 1/xd- 

IXjStS the' objection (IM) {MW 


fSS ^MA MAINAMUTYIN entertain the objection (I0B9.) (M Jutiii 

PR,YYCOIINCL APPEAR AM AlNABtL©^ pLfA _ ££ BRETT r. ELLAIVA. (1869)13 M I A 104 

SCOPE OF-CWI I" rr-CoNSIDERA 12 W B P C 33 - 2 Sulb 64 - 2 Sar 492. 

OTHER REASONS IN SUPPORT _ ^ ^ ^ , Mr/ not ramdUfon 

T10N OF. sBILtlY IN- //ifi Comrl or on of foil to /‘ ri:j Conn,it and raistd „ty 

w &r.r~«-«« -traxiss - h, ,... ^ 

—D,«,«uon. ^dSnttASSJOW) W«.Wr Lottipi 

TO ‘ .. _ mi FIISTT1MEIN. Swing that it is a question of junsdrction. and depends on 

APPEAl^-MAlNTAlNABILnT FOt FIR s j 0 d| ^ |(d factS( rheir I^dships are of opinion that they 

-J«REUC 10 US ENMWMw A(TWh Colr1 _ ^dS-etocrv^n it. although it is nc* specifically 

-ORDER UNDER-APPEAL ^Ka l60(166 -7)= ,,«d on the appeal, more especially »it necessarily pre- 
JURISDICTION. ETC. (1887) 14 L ^‘^26 (35 6). ^ ibdfintbe argument (W 5). (Lord Moulton.) 

maha Prasad kRamani Mohan Singh. 

-a- Fait ba.il offiha - P'ool of . ni < i .*’ J - t * (m4) 41 L A 197 = 42 C. 118 (136)= 

p,m fatl-Ptrmwion to addutt- Grant •!_ 18 c. W. N. 994 = 1 L. W. 619 = 20 C. L J. 231 = 

Where the question whether proof of a 16 M. L. T. 106 = (1914) M. W. N. 666 = 

had jurisdiction over a nut or not depen^i , 16 Bojn L R 824 = 25 I C. 451 = 27 M. L. J. 469. 

particular fact, and the High Conrt before (jrM . -/*/« Intmicl and dnoid of mints. 

as to the want of jurisdiction was taken lor that no A suit, which, owing to the local situation of the property 
the appellant, held against the plea onjneg ^ in ^ [be jmo#ol w value of the subject matter, could 

technical proof had been given of the 
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JURISDICTION-^. W.» 
Plea of absence 0 


JURISDICTION—(CW</.) 

| Plea of absence of-(CV«M.) 

I'Kiyv Council appeal Maintainability in— i Second appeal—Maintainability in—(Cm/4), 

(C c,,, • 1 oo« !• mtertaia a swt. iheii lordship observed that ibey 

<«ly have been .ear,I by a itH cba >, Judge »lb.-exer- Iwould not have upheld the attention that the defending 
l '*™ 1) . **** precludes! from raising ,he question because, though 

by the defendant, heard andI deu.W » pia.nl.fl s laves by ,he qnotioo was decided against the defendants by the 
that Judge intlK exerc.* o'mkH JuimIkiioi. There were fin Court, they did not raise it in the fir^t appellate 
an appeal to the District Court and a ficec appeal to the Court, and only raided in the second appellate Court (61) 
High Court; but neither in the .nlten statement, no. in the Bbm+rgt). HaNSILaI. A BIRCH AND v GHULAM 
iv»ui'. nor even in the memorandum of appeal to the lh> MAHRUB KHAN. (1925) 53I.A 58^53 C. 88- 


-- . - - ’'i w U.A |/1> 

tiict Judge or to the High Court. wa> it even sogge'icii that 
(lie suit was not properly brought in Ike court of the First 
Via* >«l» Judge, to be there heard and deci,!«l by him in 
the exercise of his >pcvia! original jurbdictioa. For the fir>i 
time in the appeal to His Majesty in Council the defendant 
objected that the suit was not properly instituted in the WAIVE* OF—TRANSi EK OF SUIT TO ANOTHER 
t .Kirt of Ihe Sub-Judge in question, having regard to theprev COL'RT-CONSENT TO. AFTER RAISING PLEA-EFFECT, 
s of the Court Kefs Act and the Suits Vakalkm Act 


. . i *•'*««/ t.n. ug-uo v. co 

23L-W.3 AIR f 1925)P.C 290 - 24 A.L.J. 48 
43CLJ. 1-(1926) M.WN.108 
27 Punj-LR. 1 P.C.-28 Bom LB 211 
92 IC- 760-49 M.L.J. 80 

Waiver of-Traxsfer of suit to another 


visions of the Court Fees Act and the Suits Valuation Act. 

HtU that mch an objection which, »hen aruljsed. rested 
<« no sort of merit, hut on the mosj technical of technicali¬ 
ties. could not I* allowed to be raised at such a late stage. 
(.V«r Z-I.V/.W Jtukmu) RACHAPPA SUBRAO JaDHAV 
MllPAITA VKNkATRAO JADHAV. 

(1918) 46 1. A. 25(31 2) = 43 B. 507 (517)- 
21C. W. N. 33*17 A. L J 418-25M L T.298- 
29 C. L J. 452*21 Bom LR.489-10L W.274- 
501. C. 280 36 M L J 437. 


’PUa rttui iu lrai.if(rr/J Court oho. 

A s U i, foe damages for the alleged infringement of cer- 
tam exclusive rights secured to the plaintiff by three 
patents w to instituted in the Court of the Subordinate Judge 
at Cavnpore on 2MW. while under S. 22 of the Indian 
Patent Ait XV of 1859. it ought to have bttn instituted in 
the Court of the District Judge of Ca«npoee. On the 15th 
of February, 1882. the defendant oeisonally signed, along- 
?.lh ,hf . and hi. pleader, a petition praying the 


,S SU / POkT w "-CONSIDERATION 0 F. Suborder Judge unde. S. 25 of Civil P.occdure Code 0 
—/ r.intir tf—Jitiy ,/R77. and to try the suit i n his own Court. On the jam 
I he appeal was ron a judgment of the Supreme Court of ,U > * n *a* made in the District Court in thes 
Hoenbay on its Luloustiul side O'lrruling a pr«ot against *"■«- That the ca.se be transferred from the Sul 

1 W T* < r T n £¥' Coun 10 '** & <* «* Court, and tk. 

11k- sun ,n the Supreme Court w* one for restitutio, of ,Ll * *' 11 ** *** hereafter.- The District Jvdge had n. 
conjugal ,,g ,t. The parties «tre Parse**, native. the j ‘ > ’’ rf ***« orrler. either under S. 25 of Civil Pro 

island of Bonibay and there roident. The wife beought «*• Code of 1877 or otherwise. In his written state 
•it- The husband i# a protest, after the libel was ?*?“■ **•*• an ‘wei «o the plaint, before the Distric 
m. denied the pmsd.uio. of the c«.t. and contended W* °f Cawnpore. the defendant pleaded that the Judf- 
- «xs incompetent to take «wni/ar«.-nf .~-k .. had no Krtsdklirm inniMw !• ht 


the suit 


given 


. ■ , — — wnieuuco 1 : " .->"s mmiu.m uieaueu uw inv y 

rogniaiwe of wkawit. »“d •"jurisdiction to entertain the suit, in respect it 
cwimES! i'T" ST* 0Mlw '“‘^"Xjofthe ™ ^ "SBlarly brought into Coort. The quest!™ *• 
Znot SS^^ 10,ke »«« defendant did. in point of fact, waive allol 

C^ix snook) be tned on iu merits by the District Judgi 
, "8 jra ">t as to waiver really rested upon the singl 
J? ‘ h f d*<««<Unt personally concurred with tk 
pumtirt and his pleader in petitioning the District Jodf 
to transfer ihe suit, in terms of S. 25 of the Civ 


granting the Supreme Court Ecclciastical jurisdinioa. and 

e«ST , . i S.h7 ,m,n * ° f " Kyp 'P^««y. no doubt, had re- 
fertnse to that reason. It was, therefore urunt l-c.- 

tlwir I ordships that ihe prnttM against ihe Si-fcSl! 

sh«.hl x confine,! t„ the particular obyMion assijlwd. ‘randa the Mii 

, T "! r l "D | »b , p» over ruled the contention. ol^enW ProcHure Code. 

lion substantially ' hil MJ>h a ronSrn ‘ ,0 a transfer did not oper 

.n,rLun i. 5 JuZ (1^ ^ 

whether from , he pa„,cul.„ nature of + 2E2Z ' T * 1 \ 

this case is not exceptetl from the general ° f ** **'"'<*' ha<1 no<hin 8 ,0 do * 

jurislction cunferresl by ihe Charter, it bou. dm. t„ f ,n lower Court, but were 01 

l»* at the whole record, and giv« judgment ai . 0fl .‘ J f' 0 "."* 01 convenience, which would justify the 
H .t be apparent on ,he face of the record Sk?3?3t ^ ^ a ^ ,0 ,he K 'gh'r Court from the lower. 
•*ot maintainable, we think that there b rn-High in the r» 0 | T*"** " '? Properly instituted there. 1 

test to require us to express our opinion, though that n.,« , ° ,he ,rawfer °f the suit is professedly and 

a consent that the prelimin 

r ,<uL,r (^/rr «d ( Aher^asof ,he defendant shall be disposed of 

^ S, Ek0ZEB °VX ^ ^.‘^^^bordinate Judge (146). {Lord* 

(1856) 6M.I.A.348=4 W.R 91-jomoo P C 375- 1 1 Le0Cabd r - *«LL (1886) 13 I. A. 1* 
1 Suth. 265-1 Sar. 518. 9 A 191 (2034)=4 Sar. 7 

SECOND appeal Maintainability in- Protection of law-Person enjoying-Obedlena 
'—-‘^^Jofoinrtiugnt^urt anJ ,.w / .. ° f t0 ^ 1*"-Duty as regards. 

J ^ I hohlt/j kfvn „ Iraki! s*h«tiowm; ft nUti 


BrilUh u 

ccmsequemly owed obed^nce to them, according 


laws, 
to 
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JURISDICTION—(CW</.) JURISDICTION—(CWJ.) 

Protection of law-Person enjoying-Obedience Residence of defendant-PUce of—(<’. «/./) 

Of. to that law—Duty as regards-fCWi.) j par for a staled period. No particular plain for rentier- 

well-known maxim of law. "Pnttttit Iruhl ratitttio+ar. j itvg the account* had been fixnl cither by contract or prac- 

rUuHtdio Irakil pnittliowm m (369). (Ur. >»//«-^ tke. . . . . 

UMutt). FUOKEAKHOTY MOODELIAR THE King. //.«. reverMng the High Court, that the defendant at 
(18361 3 Knapn 348 = 1 Sar 76. the commencement of the suit >0 dwell at BiU'pur. within 

n ctft the meaning of S. 5 of Cirii Procedure Code of 1859, a* 

Question as to to nuke Smelf object to the jurisdiction of the Meeru. 

-Importance and nature of—Native State—Subject Coo|t / jqS t»). 

of—Jurisdiction of British Indian Coon ovcr-Que>tion 


Ul“lUlWllVUVU VI -- * 

as to—Liability or non liability of defendant depending 
upon it. Stt Jurisdiction—British Indian C«*rt 
-Native State-Subject of. (1925 ) 531A 58-; 

53 C 88. 

-Statute— Question depending upon—Remedy to ag 

grieved party-ExMervce or otherwise of-Corwderatwi 
of—Propriety of. STATUTE—INTER FRET ITIOV—JURIS¬ 
DICTION. (1849 50) 4 MIA 353 ( 378). 

Residence of defendant—Place of. 

-($« Jurisdiciion—Dwelling within). 

- PtrmintHl Juxllmg platt on ikt ptum-RoM 

on lit kills during « P*ft‘*» »f lit ytnr <” *** " 
mrt — RtssJtntt •» <*" . „ .. 

A man. who has a permanent dwelling place on the 
plain*, will not the le* dwell there, according to H*P«» 
per construction of the word within the mearuig of S. 5 
of Civil Procedure Code of 1859. because for neallh «- 
pleasure he is passing the hot season on the htlb. 
residence on the hills is, in such a case, more or lo*of a 
temporary character like that of a man in England who 
lives in a house of his own at a »atering place d-.ing a 
portion of the year f2Q». (S,r /*mts II' CM) 
ORDE t. SKINNER. I 1 ??] 7 . 1 / 

3 A. 91 (99102) J 7 C. L. R l* - * 

-Will—Mivtagtr unJ/r—Aftou"! Oftinit-Snil for. 


iwit 

Q*j,>t whether the defendant might not have ah> «uch 
a dweting place at Ilansi a* would subject him to the juii'- 
diction of the Courts of the Punjab (205). 

Q*urt whether he wa* also subject to the jurisdiction of 
the Menu. Court by reason of tbecau** of action having 
arisen within the local limits of its juritflkliun (206). {Sir 
Jonts II’. CeJnlf). ORDE :. SKINNER. 

(1880)7 1 A 196 3 A 91(99-102)* 
7CLR 295 - 4 Sar 178-3Suth. 788. 
Restitution of conjugal rights. 

-Sun f«—Civil Courts—Jurisdiction of. to entertain. 

Stt Restituiion of conjugal rigwis. 

Revenue 

--Mattel comeining. Stt UNDER REVENUE. 

Statute. 

-GmditM* imposed I»y. for exercise of |uii*<liction~ 

Compliance with—Necessity — Waiver of, l»y consent of 
pirtie* - fWmbribility - Effecl. S* Jt RISDICIION- 
Exercinl of —Conditions imposed b\ statute for. 

(1855) 6 M.I A. 134. 

-Contract of particular de-ciiplioo-Juiisdktion of 

Court over—Statute imposing restriction on-Statute pro 
hilaiing i<mtiact—Repeal of staiule— Effect of, on c-nfoice- 
abihi) <4 Contract— Distinction between two cases. Sot 

Cos i r vct—Enforcevbiu i v of. 

v-fMr f 1889) 16 1.A 233(237 8)*- 17 c. 291 (297). 

h btntftitnts unit, t*U~Rtu4<«t of ** i ^ ^ of ^ of >ui ,_ West. 

<a VJ‘ • w. „ lfwlvtfti uw, of a de<ea««d w>. Stt CALCUTTA RENT ACT III OF I920-OPEK ATION OF. 

The suit was by the gramHon . gd**^** (1927, 54 I A 152 <156)-54 C. 508. 

r&r- “ ~ ^ 1 iV 

The suit was brought in the SubCourt of Mmt._ • Subor< i llu t« Courtt-Jurlsdlction of-Judidal 

in whose jurisdiction the testator ha., a Urge mtatc known notice of. 

by the name of BHasport- At the «** ,. a h|U - Dll) . of Superior Courts to take. Stt SUPREME 

brought, the defendant *. ^ COURT OF BOMBAY—NATIVE COURT—JURISDICTION, 

station, where he had a private hou*. (1 829) 1 Knapp 1 ( 68 ). 
ilurimr the whole of the hot weather. The tetator run 

also considerable landed and other prooerty at Whi and SuU _ Co!lrt ln wblcb . instituted-Jurisdiction of- 
other places annexed for all civil purposes, to the P«g b - Deprivation by statute of. during pendency of Suit. 

and notably an estate in the DiMrkt of H.*sai ■. <* "** -Effect. Stt CALCUTTA Rent ACT III 0 » 1920- 

the chief station was at Hans.. OPERATION OF. (1927)54 I. A 152 (166) — 64 C. 508. 

Snprew Com, 

K-! in w cl ik. heew .hkkj».i h. ; -J«MW- + s* s vna,t Com. 

at the expense of the estate. The head o«<e of the e*u.« Territorial Jurisdiction. 

was at Hissar. in the . {onlefn - KtimvUattmt tf-Ptnms, troftrty. immttnUt 

The will of the testator showed * f ^ m «**Ht-Slar*s t* tntttaim-Qmstim of. 

territorial, and tx/r ,r Itrri- 

dence of his family; and t,ie *' 1 t Kat thede tonnm imt is,tHU.mp„nt non fcninr." Territorial juris- 

establishment of some the m** P 1 '* daring diction attache^ (with special exceptions) upan all persons 

fendant himself, though traveling to . .. —Sed thete either permanently or temporarily resident within the 

the cold weather about the • The territory while they are within it; Inrt it does not follow 

for periods of time more or I^ |hat lhe x . ,Kem after thry have withdrawn from it. and when they are 
dant himself, in his wntum sUWn^.^ jfcamJ in the Erbg in another independent country. It exins always as 
counts were lying tor iMpecvwn ; „ 1 10 *ithin the territory, and it may I* exercised over 

estate in the manager's oftce, whicn woo» n. 
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JURISDICTION— (C>*//) 

Territorial jurisdiction-!i'.*//) 
moveable* within the lerritmy; and n tpe***' of «/•*/»* 
or suftcvion governed t«j *ni il. it may ciH a* to |w» 
domkiktl. or who when livin ' wc*e.!-mkile i within :Lr 
territory 085). (Fir/ •/„*/*»«.-.) SiRDAK GUkDYAL 
SinghRah <>K KaRIDKUTE. (1891; 211 A 171 
22C. 222 (238> = 112 P R 1894 6Sar.503- 
1M L J. 267 
Testamentary jurisdiction. 

-High Court—Ti^iKniaryfuiMikiMio^ — Nature 

of—Kngli'h Ijw— Applicability. .V..- HIGH COURT— 

Jurisdiction ok—Testamentary Jurisdiction. 

(1905)321 A 244 (258)- 33 C. 116 129 30). 

-Supreme Coo it—Original natoic of jwrivlktion of— 

Siili'rquent change in. Art- SUPREME COURT—TESTA- 

mentarv Jurisdiction. (1905; 321 a 211 (257 8j- 

33 C 116(129). 

Trespass-Action of—Plea of “ not guilty " 

—-JtrMwtioe of Court—IHijrvli*>« K if imhded in 

Hc.i. .v.r Trespass-action of—Hla •>» "noi 
guii.iv." 

(1819 50) 4 M I. A 353(371 2. 375.376.378). 
Usurpation of. 

-Evkletwe—Dtchion without, in va* of admitted 

lurixlicilun—Effcvt. AV« CERTIORARI-WRIT OK—IN- 
eeriok Court—Jurisdiction—Usurpation. 

(1922) 31 M L T 163 (178 9) P C 

- -Or.//, m,tJt Ht—Apfw! /».'■(—A'/f*/ 

Thrir lamlships arc unable to agree with the Ch*f Ju*l«r 
that if a Judge of the High Court, make* an or.!er under a 
** IT"' the nttm of hi* ferbdkiia*, the High 
( .nut. have no power l.y appeal, or ..therni-e. in *etlin 5 
nght mi,I. a marriage of junior (17) (Sir A'Art P. (V- 
htr.) I! VUKISH (TiUNDER ( HOUDHRV r . KALI SUN- 
I»ARI DhBI». (18821 101 A. 1 9 C 182 (193 4) 

12 C L R 611-4 Sar 407. 

-Wrong reel,re of-IH.timtion-Ju.ivli,iion lo 

entertain ,a*e atlmiltcd— IX?\tMon without rt»ki*e in ,a* 
"f-ine-t. •'<< Cumo«ARi - Win o»-n*nmot 
court—Jurisdiction—usurpation ok. 

(1922) 31 M LT 163(178 9) PC 
Valuation for purposes of. 

;-(Cases under civil Procedure Code, ok imu 

OE 1 ) 10, PAR ' , ~ SlB,FC1 MAmR 0F appeal-value 

-Attached property-CUim t—l»i>aIlowame of- 

Su.t !»>• claimant under 0. 21. R. 6.1. Civil Procedure Cod,, 

on. o«v ( ivil Procedure code of 190s o >i w 
(•.•-suit under-Value or. no. 

(1907 ) 351 A 22(267)-35 c 202(207) 

r* i '?! k * ,ee Appeal againM, l«y per 
on oaiming under title luumount-Valuati.* ..f \, v 

uvii. pkoteduke cook ov IM, s. mo p xfM i- 

hUBjECT MATTER OK APPE \L—VALUE OE—MoK IG vr.K 

C1916) 43 I. A 187 (190)-38 A. 488 (493) 
Will-Manager under-Account against-Suit by 

* beneficiaries for. 

to entertain. Sff ItRlsnirrinv 
RESIDENCE OF DEFENDANT-PUCE OK-W.U 

a880) 71. A. 196 (205 6) = 3 A. 91 (99 102). 
Wrong as well as right. 

- JuritJUtiM to A/.tJr. 

,, A i. C r\ ,U5 ia,iHll<,ion 10 *«<*g a» well a> right, 

it deudes wrong, the wronged party can only take the 


JURISDICTION— (CV«/Z) 

Wrong as well as right—(C^«/«/.) 

•ccwi'c preniibeJ by law for >etting matters right; and if 
that couoe i* not taken, the decision, however wrong, 
cannot l«e disturbed (225). (Lord HcMouit.) MALKARJUN 
- NARAHARI. (1900)271 A.216 = 25B 337(347)= 
5C.W.N 10-2 Bom. L B 927 = 7 Sar. 739= 

10 M L J. 368. 

JURISPRUDENCE. 

,- knit of. in Mrs taut. 

The role of jurif mdence in new cases was stated b)' 
I«d Wemieydale thu>: " This case is in some sense new. 
a* many others are which continually occur, but we have 
| no rigiit to consider it because it is new as one for which the 
law fca> not provvM at all; and because it has not yet been 
j decided to decide it for ourselves, according to our judgment 
c«t what is right and expedient. Our common law system con¬ 
sist* in the applying to new combinations of circumstances 
tbuM- rule* of law which wcderive from legal principles and 
j j«livij| precedent*, and for the sake of attaining uniformity, 
, «on*:*itn,y. and cetlainty. we must apply those rules where 
the) are not plainly unreasonable and inconvenient to all 
ca*-* whkh ari*e; and «c are not at liberty to reject them 
aud to abandon all analog) to them, in those to which they 
h.,»e not yet been judicially applied, because we think that 
the rule* are not as readable and convenient as we our- 
selves could have devised. It appears to us to be of great 
| importance to keep this primipic steadily in view, not nrerely 
for the determination of this particular case, but for the 
interests of la* a> a science" (68 9). (Mr. fiatkt WUltt.) 
JUriESDROMOHVN TaCOKE r. G.tNENDROMOHUN 
Tagore. (1872) Sup. I. A. 47 '•9B. L. B. 377 • 
18 W R. 359- 3 Sar. 82=2 Suth 692 


JUSTICE -ADMINISTRATION OF. 

-- AoirN.n iN~X, toiitf-G(Kyrnm/iit andill itthttU 

—(Wot KtwiN. 

Some of tl*e iiregularitk> which have taken place arc of 
a chapter which we think it may be useful to bring to the 
attention, not «,|y of the Couits in India, but of the autho 
rit*e» at home, who, we arc very sure, arc desirous that jut- 
tKv should be administered in these Courts, fairly and in- 
differently. Wtwcen themselves and their subjects (297). 
1 (Mr. PrmKrtoN 1st [A) DOUGLAS r*. COLLECTOR 01 
Benares. (1862) 5 M. I. A. 271=1 Suth. 231- 

1 Sar. 434. 

- Pn'ttj~Frtrdtm from tnsfiitiM-X'tfttsity- 

The administration of justice must be kept most pore, 
and free from suspicion (159). (Dr. bahingtoi) WILLIAM 
Pai rick Grant. /« *•. (1850) 7 Moo. P. 0.141. 

- SnAiInnu unJ mtriti cf tau—Kc&rd for—Ceut<t 

Jn! T . 

It i* of the utmost imporranc* to the right administration 
<»f juMke in the Indian Courts, that it should be constantly 
t>xne in mind by them that by their very constitution, «h« 
(ourt» in India arc lo decide according to equity and g«o 
cwiHitixe; that the solwance and merits of the case are to 
be key< coosrantly in view ; that the substance and not the 
mere literal wording of the iv*ues is to be regarded; 
that if. by inadveTtewe. or other cause, the recorded issues 
do not enable the Court to try the whole case on the raents. 
an opportunity should be afforded by amendment, and. if 
need be. by adjournment, for the decision of the real point* 
mdi*pute. (Lord Ju,tu< Knight Brntt) HUNOOMAR- 
PERSHAD Pan DAY r. MUSSU.MAT RABOOEE MUNR-'J 
Kuonvvaree. (1856' 6 M. I. A. 393 (410-1)' 

18 W. R. 81=2 Suth. 29=1 Sar. 552=Savestra 263 K 
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JUSTICE, EQUITY AND GOOD CONSCIENCE 
Applicability of rules of. 

-The general principles of justice equity, and 

conscience arc to be invoked only in ease* for ™ ~ 
specific rules may exist". {Sir Mat*!* E. RAM 

COOM.VK COOSDOO r. CHUNDtR CANTO MOOKIKJU. 

(1876) 41. A. 23 (801)-2 C. 233 

_In Bengal the Courts of Ju'tice. in case* nhere no 

specific rule exists, are to act accordmg tto justice . 
and good conscience ( 121 ). (*> ?<*«* ■ KoBEhT 

Watson & Co. v. Ram Chand Durr. 

(1890) 17 L A. 110 = 18 C. 10 (22)=5 Sar. 535 

-Skinner family--W.il ******* of-AppS- 

(ability <0. 3W WILL-SKINNER IAMILY. 

(1913)101. A. 105 (111 5)»35 A. 211 (2M). 

-Courts of India are directed by the »«* <*?» 

26 M L T. 16 b (H19)M. W.M.271- 
23 C W.N 889-21 Bon. L.B 655- 

English Law—Application of. under that head 

-The expression ” equity and good “ * 

generally intepreted to mean the 

_Fraudulent transfer-1-*- * «>• TMNSUR 


as; 

s&a«35«£: 


KABULIYAT. 

- Mtanin[ **A N**rt of Kabulirat a* its 

A Kabuliyat predicates a ptM- * by 

name implies. <*'• 

BjiMAVISHI-LANBENTBEEBAS. 

--fS» i> land .kKfc lo, ■ n— 

io. a. p«p««; “'“‘-•tESTtaf 


KANCHANS 

Adoption among. 

- Eit(l of—Woman aJcfUd into nrtktr famil)'— 

Initrilan/t lo fr.'ltrly of—Lav gmrmKg. 

The suits related to the inheritence of a nonun named 
R. She and the persons -ho claimed to be entitled to her 
estate belonged to the tribe of Kancham. In that Irilie the 
business of brcchel ktetnng and prostitution «ras carried on 
by families or communities who -ere recruited by adoption. 

R left her o«n family to be adopted by one D. -ho -as 
the head of arMhet establishment of the same ktnd. She 
joined IT* establishment, and on ZTs death bccaute its head, 
rook the property there, and increased it by her own earn¬ 
ings The question -as as to the decolulion of the property 
possessed by B at her death. 

II,Id. that B -as not by the adoption severed from her 
natural family and that her property, however, acquired, 
devolved according to Mahomrdan U« ( 201 ). 

It seems to their Urdships impossible to siy that such 
caroms as are proved in this ca»e to exisr among the 
Kan, bans are nut contrary lo the policy of the great idigi- 
uu* community lo -huh the I ourts have found that all the 
parties belong (202). {MUM**.) GHAJIT 1 AND 
NANHI Jan :. UUMO Jan. (1893) 20 1 A. 193 - 
21C 119 - 6 Sar 370 - 52 P R 1893 

- Gi,h-Adofti.m vf—Ltyltly of—Etta. 

In the tribe of Kamhanv. the adoption of girl* i' permit¬ 
ted. According to Kanchan custom a girl *> adopted k- 
come* completely severed from her o»n natural family. 
(Wc. whether uncurling to the custom the girl acquires by 
the adoption a right of inheritance (200). [Lord l/Momt.) 
Ghamti and nan Ml Jan «-. Umkao Jan. 

(1893) 201 A. 193 - 21C. 119-6 Sar 370- 
62 PR 1893. 

Custom among 

-In Ik tribe .dKamhan* the business of Isrotlx-I* 

krepng and prostitution is < allied only families or com¬ 
munities «h» are reciuiled 1-y adoption (198). Each family 
« oiiiumlc live a tocnoUlital. qua«i c»rporalc life in UW 
family Urthek All tbe members, including males, arc 
cnlrlkil to loud at*l raiment from the business, the male* 
living a life of idleness at tk expense of the females. There 
» no >mh thing as separate or individual succession upon 
death. All the members succeed jointly. No division or 
paititicm is aUo-td. {'* that -<«uld break up the establish 
merits, and the -itne***. *ay that the lamp should be kept 
burning in the hou*e. A member of a family brothel -ho 
leaves it doe* so with only her clothes on her back and 
nothing more. The body is recruited by adoption. A girl 
b brought in as the adopted daughter of a female member 
of the institution, and the girl thus adopted is regarded as 
having cea*ed to bekmg to her o-n family (200). {Lord 
UtUfut*.) GHASITI AND NANHI JAN v. llMKAU JAN. 

(1893) 20 I A 193 - 21 C. 149 - 6 8ar. 370 - 
62 P B. 1893. 

Inheritance 

_Woman adopted into another family—Inheritance 

to prepnty of-lJ- governing. St: KANCHANS-ADOP 
TtON AMONG- EFFECT OK. 


KABNAM— OFFICE OF 

Appointment to. 

- It,,, cf, nm, Moirai Afti It of 1894 and III of 

1895 —Hirtdilary rigk—P/rumaJ /tin,is. 

Eligibility. -bethn for nomination to the office of 
Kumam by tbe proprietor of a village under S. 10 of 
Madras Act II of 1894 or by the Collector under S. 10 of 
Madras Act III of 1895. is a matter pcrxmal to the 
Accordingly since th«e Acts in Madras the 
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KABNAM— OFFICE OT-iCrmti.) 

Appointment to—(('.'*/./•) 

Kainam of the village«cnpit> hi' "Kkc «* by hereditary 
family tight. lut a* (K«*ona[ apjx^nicr. though in certain 
U*> that appointment i* pnnuiily .u-r.isolin favowi <4 
a suitable person who i> a meal* r of a partkilai family 
(250-1). (fjrJ Sir*) VLNKtit j.U'.ANN \I»I t 
VeERABHaHRAYVA. (1921(481 A 244 - 

44 M 643 (650) = 14 L W 59-*(1921, M W H 401- 
34 C L J . 16-30 M L T 14 26C W N 302 
(1922) P. C 96-611 C 667 - 41M L J. 1. 
Emoluments of-Lands constituting 
- PtrtiMuy >>( 

The emolument* of the oBfi> e ol Kaiium in the *lupe >4 
lamb follow the office. ti HiUtuUti. Otherwise. the b.4rle: 
of the land* might he *ome per^m other than the boiler of 
the office (235). (Lori Shj*.) VeNKAIA JaCAXN ADH.\ 
VEER ABHADkAVVA. (1921) 481 A 244 - 

44 M. 643 (656)* 14 L W 59-(1921 M W N 401 
34 C. L J 16=30 M. LT 14 26 C W N 302= 
(1922) P C 96 -611 C 667 = 41 M L J 1 

— P.nfun/hivmtut el. <n:4 nine tf mam till/ 4<d 
It hifier e! e/fu—tf/ri -Partilitn tf lanii—Claim h) 
<th/r mimkii ef family le~.Uaint*t*ttihly. 

When Karnam service link aie enfranchised. quit rmi 
is imposed in lieu of the Mrivice. and an inani title dml i> 
granted confiiming the land* to the bolder .if the «Ac. hi*! 
representative* and a>'ign*. to hold .•» «li*pe«e of a* hr or 
they might think proper, the enfranchisement mu*t be given 
full effect to and i* not subject to lar eMnerated or aheted by 
any claim for partition or division by uhet membei» of the 

family, (M Sh;e.) Venkata Jacannahma i*. 
VEERABHAUKAYYA. 11921)481 A 244 — 

44 M 643-14 L W 59-(1921)M W N 401- 
34C.L J 16-30 M LT 14 26C W N 302- 
(1922) P C 96-611 C 667-41 M L J. 1. 
— ■ • Pjitih/ity ,</. 

Und> held a* appurtenant to the office °f Kutnam *hould 
continue to go with that office an.! should accordingly be 
impartible (250 1). (L>r! Sin*.) VENKATA JaCAN 
nadha Veerabh \DKAYYA. (1921)481 A 244 
44 M. 643(650) 14 L W 59-(1921) M W N 401 
34 C L J. 16 30 M L T. 14 -- 26 C W N 302 > 
(1922; P C 96 -611. C 667 = 41 M L J 1. 
Hereditary right to 

- Etulout tf—iValkrt tf. 

A hcieditary right in a karnam or hi* family can only. 
attheutmost.be'.lid to constitute a certain i/er among 
persons within the area of selection of tho*e eligible for the 
office. But it is not even *o limited. The power of *d«. 
lion rest* with the administrative offkiaS. who aloe* are 
pidgo of the eligiWlitj of the karnam for the time being 

(2w). (MSUt.) Venkata jAGANNADHAr Vfera 
BHADRAVYA. (1921) 481. A 244 - 44 M 643(665)= 
14 L W. 59-(1921) M W.N 401 31C L J 16= 
30 M. L T. 14 = 26 C . W N . 302 * (1922) P C. 96 = 
KASBA1TS 611 C. 667 - 41 M L.J.1. 

——Grassia* and Mewas.its-Tcnures of-DtMinciion. 
S" CRASStAS. (1915, 42 1. a 229 (248) = 

39 B 625 (6601) 

KATHIAWAR ' 

British Crown 

- P.lilical (tufrel tetr t r*,n« tf-Sature mol 

tam ef—Hutery ef. 

Prior to the year 1802 Kathiawar -roosted of a Urge 
number of state*, independent of one another. e*h govemS 
by its own Chief, but paying triUle in part to the Peshwa 
ami m part to the Gaikwar of Baroda. By treaties of 1802 


KATHIAWAR—(CW.0 

British CiowL-'Xwti.) 

and 181* the Pbhwa’s rights were ceded to the East India 
Co. In 1820 the Gaekwar s rights were ceded. 

What the nature of the power of the Peshwa and of the 
Gaikwar was regarded a* matter of right, and what there¬ 
fore they ceded to the East India Company was the subject 
of freq.enl and anxious inquiry on the part of the Board of 
Directors and the Government of Bombay; but no satis¬ 
factory re-alt has ever been arrived at. The control of the 
British Indian Government over Kathiawar has been in 
operation without controversy for a very long series of 
years And the nature and character of that control mast 
be ascertained from the manner in which, aod the principles 
upon which, it has. i n fact, been exercised. 

Their IxKriskip. after tracing the history of this control 
(Vtie 1. L K. 35 C. 245 (248). concluded. 

During the peiiod which has hitherto been under coo- 
>i<Jeraiion (/y.. up to 18W). and in subsequent years, the 
political control rxeici>ed over Kathiawar has been very 
complete, but it has l**n exercised in different degrees in 
Afferent dasf^s of Kathiawar states (Sir Arthur 

Il’i/tM.) HEMCH ynd Devchand V. AZAM Sakarul 
CHROI INIAL '1905) 33LA. 1 - 33 C 219 (246 248)- 
10 C W N 361 = 8 Bom L B. 129-3 A. L. J. 250- 
3C L J. 395-1 M. L. T. 115-9 Sar.6- 
16 M. L. J. 115- 

- P<hUe* tf frxinu tc-Contrcl of British Crtvn 

n, r it. 

Kathiawar is not. as a whole, within the King's domi¬ 
nions. 

Many and various as have been the forms of intervention 
by the British Indian powers in the affairs of Kathiawar, 
and Urge as has been the political control exercised over 
the provice. any assertion of territorial sovereignty has been 
avoided. No legislative power over it has ever been 
claimed. The intervention has never been carried further 
than w» judged necessary, in the emergency, for the main- 
tounce of peace, good order, and security. The position of 
the Chiefs has always heen respected; and, at least in the 
va«e of the more important among them, many of the 
(unctions commonly regarded as attributes of sovereignty 
have been preserved to them. The form adopted In esu- 
Wishing and regulating trilmnals in the province has W" 
that which was regular and appropriate, if it 
British territory, but quite irregular and inapplicable, in* 
wav (Sir Arthur IVi/m.) HEMCHAND DEVCHANP 
.-. AZAM SARKAKLAL ( HHOTAM LAL. 

(1905) 331 A. 1-33 C. 219 (252-3)- 
10 C. W.N 361=8 Bom. L.B.129- 
3 A. L. J. 250 = 3 C. L. J. 395=1 M. L. T. 115- 
9 Sar. 5=16 M.L-J- 1^ 
Judicial Administration In. 

-History of. (Leri Srlhtrnt) DAMODHAR GOB- 

»«MAN r. DEORAM KaKJI. (1876) 31. A. 102 (145 J) 3 
1 A. C. 322 = 1 B. 367 (454-5)=E5 W. B. 261 = 

3 Sar. 543. 

-System of—History of—System at present -Courts 

in province and appeal* therefrom—Political and civil case 
—Distinction. (Sir Arthur IP,hen). HEMCHAND 
Devchand v. azam Sakarlal Chhotam lal. 

(1905) 33 IA 1-33 C. 219(249 51. 254) B 
10 C. W.N. 361 = 8 Bom. L B. 129=3 A.L J- 25°/ 
3 C. L J. 396= 1 M. L. T. 115=9 Sar. 5 B 
16 M.L. J- II 6 - 
Political administration in. 

--History of. (Uri Sflb>-r„ f ). DAMODAR GORDHAH 

Devoram Kanji. (1876) 31.A. 102 (144-8)“ 
1 A. C. 322 = 1 B. 367(453-4)=25W.B.26i; 

3 Sar. 
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KATHIAWAR—(tWif.) 

Political Agent's Court In-Piivy Council 
Appeal from. 

_ Sfiiiiil If*;* for—Unut of-Affiai trConrmr *t 

Bombay i'i Coundl-Failurt to frofa—ffat. 

Whcie the Governor in Council of Bocnlxiy to »ho« am 
appeal lay from the Court of the Political Agent at Kuthu 
war hail dismissed an appeal over rulingthe content;.** 
which were precisely similar to tho* rarxd by-.be peU- 
tioner.U/that the latter was entitled to ask foe special 
laxt without previously appealing to the 
Council of Bombay. .'UUN BiUGWANJI kANJl D.W- 
BAK SHKlVAUjASARUKHAU^^^L^ ^ 


Tribunals in- Decisions of. 

-vf//W U 0'*v** >1 Bombay 

DttMm if-Prin Cm** p llfclkJ 

Two suits were instituted « the Actant 
Agent’s Court in Kathiawa,. one to "fax 
and the other to redeem a mo, .gage-. *•*£*?* 
posed of as a civil case, and the >cond a- a P* *" 
dini« alalukdar ^****Z 9 £i “3 
The suits were taken on appeal to he Pejrlical Age* 
from him to the Governor of Bombay ' n < - c *-" ul . 

/AM that in both case* the Wfa «*'*~*± 
Kathiawar, and of the Governor ll«d« 

those tribunals was a kCoSSfe 

Ktlon. and that no appeal lay to lib Majmly m Council m 

,U Kathiawar is not. as a whole, within * »*** 
nions, and the particular tmrtorm oat * 
appeals arise have not Uen shown to be in 

UStmSf tf*«» rwgg,^ 

SAkKAKUl IHHOTM UL < l0 c 

KATTUBADI GRANT 

xSs&S&s* 


KHALSAT—(C«A/.) 

means land whkh is absolutely the property of the jaghir- 
dar not Uing nude over in inam to any other parties (.'»$)• 
(Sir J.Jtn Il’Mt ) LAXMANRAO MaDHAVRAO P. 
SHRINIVAS LINGO. (1927) 54 I A. 380- 

51B 830 - 27 L W.642 - 46C. L. J. 393 = 
39 M. L T. 527 - 29 Bom L. R 1484 - 
A. I R 1927 P C 217-53 M- L. J. 475. 

KHANDAN. 

. 1 ban*; of. 

The word -khandan" ordinarily refers to the group of 
descendants who constitute the family of the progenitor. 

(L+J .llkiuiou.) BH.UVA 5HLK BAHADUR ?. BHAIYA 
GANGA BAKHSH SINGH. (1913) 411 A. 1“ 

36 A. 101 (122) - 18 C. W. N.401 = 15 M. L. T. 169 - 
(1914, M W. N. 184 -19 C. L. J. 277 - 
16 Bom LR 306 -17 0 C. 68 * 12 A L J. 188 = 
221C 293 - 26 M L J. 291. 
- Su du Hindu Law—Will-words in. 

i KHIRAJ. 


KAYAM TARAM THIRWA. 

-permanent classification 

A ’W" t"*m t* ™ ™ £ Mf ') SUSA PENA 

money-assessment, ChOCKAUNGaM 

RlENASBt»AMAYAM; , L ”^ 29i (297,- 

P,LU, 8C.W.WV^.^-14 MU 200. 
KHALABI. 

- (Sir K+rt F.Cdlur.) 

“ Khalan n^AUFOR INDIA t'.KANI ARUSPMOVI 

*SS^fSiu I l a- in - • «• «'w « - ‘ «*'• «- 

<**-**« * 


-JAmm*/ ri. 

A'iiro/ means assessment to the Government (!«')• 

(Jfr. Mam L«ik.) Raja Leelasund Singh 
baiiadoor r Government of Bengal. 

(1855) 8 M. I. A 101-1 Sutb. 248 « 

4 W.R 77 (P. C.)-l Sat. 506. 

KHORPOSH GRANT. 

- Duration tl-\liKiah-Cra«U(t right to-Prc 

inmfiim—Tami of grout u>* A«*"». 

It lenuined only lo say what could be presumed as to the 
•attic of a Khorpodi grant the existence of which is not 
,'.spilled, but of the terms of which there is no direct cvi- 
dew,. Both ttt Courts in India ndd that Hat most that 
vnuld be assumed as to the duration of such a grant was 
-bat it *a» for the life of the grantee. The) further held 
•.hat such a grant, regarding it as one for the life of the 
•rant*, cowhl not be presumed to be more than a grant of 
?cnt* awl profits, awl coukl not be presumed to carry with 
it a ugh. to open mines and remove mutt*, which are a 
of the soil. In these conclusion, their Lordships 
[Z- Xt (|91). {Sir Arthur Witm.) HUMAN MUKERJI 

?ShiX (1905) 32 1 A 185 - 33 C- 203(217)** 
2C L J 408-9C W N.1073 - 7BOO L.E 920- 
3A.LJ.59-8 Sir. 908 -15 MLJ. 379. 

KHOT. 

_ tatUi—Pnfnttnikif of ml—7<mt/r—flight to 

_ Ari«m<nt ktmtt* that auJ Cmaumrut . CruUmtioH. 

In the suit out of which the appeal arose the plainlll! 
claimed against the conservator of Forests in the Presidency 
of Bombay and the Sub-Collector of Kolaba in the Tann- 
Slab, a three-fourths share of the proceeds of certain teak 
i J( *l iu i|i umber which he alleged was cut down by the 
l Government in the village of Pigode. The plaint stated 
that the plaintiffs' share in the village of I igode was ac- 

• muicd br him as the proprietor thereof, and he stated that 
Tw^hb watani (hereditary) kholi and .ufati (village). 
The Principal question was whether he was the proprietor of 
the soil of three-fourths of the v illage. and as such proprie¬ 
tor entitled, as he alleged, to three-fourths of the jungle, in- 

1 (Mine teakmood as well as iaiti. 

• TV nlairtiffs' lifihts under the iufati title depended upon 

two ^ ,ed in 1( ^ 3 ' ,be «**’ in m2 ‘ The 

, of the first document was held lo be simply to give 

the rraV.ee a* the Collector of the revenue certain perqui 
*-ring out of the doe*, and to convert that right, 
« »hich was then a mere personal tight with reversion to the 
J . eieisp into an hereditary right which was to descend to 
l his children and to bit children's children. The ituinud of 
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K HOT— (Ok/./.) 

1653 was held to give no proprietary light in the village, no 
interest in tUe «oil. and r.o right to the timber. A* the Mrt- . 
nud of 1722 was al*o held not to Convey any intact in the 
soil, anil was hchl meicly to give a attain light to ci itain 
cosh*' nr due* a' the pe:qui'tte> of the granite a* the C’<4- 
kvtoi o( the Government revenue, their l.onkhip' h»H that 
|4aintiff''wafa»i right* did not give him the right of pio 
prietor«hip (>#-')). 

A* regards plaintiff'’ light to the prupcietor'hip of the 
soil and to the limber upon it. by virtue of hi* khcti. it 
appeared that an express agieemer.t was enteied into on the 
part of the Khot that he would preserve all the tree* in the 
Government reserve, and that he woukj preserve the teak- 
wood tiers that might he glowing in the village in places 
other than the survey numbers. 

//./«/. that the plaintiff could not in the f*e of that 
agreement, whatever his rights might have been as a Khot. 
nuintain that hr had the proprietary title to ihe three 
fourth' <f the whole jungle fforot)of the village, ir.lading 
Irak wood as nJI 4 * inferior wi»nl (61). 

HdJ. jfcnmng the High t ourt. ihal the plintUT* wit 
ought to U- dismissed with d»t>. {Sr Itiinti PtM/tk .) 
NAGAKDH.'s SAMlHAi.VAll'S:. TllE t ONSERV.'TUR ill 
FORESTS AND THF. SlH ( 01 LECTOR OF KOLvB.A. 

(1879) 7 IA 55 4 B 264 4 Sar 89 3 SuUt 700 

•- —Profrittorikif ,/ «*/—Bifkt tf. 

Without expressing any opinion that no Khot i* <* , 4n le 
the pmprietoi of the 'oil. it is suffc ient to say that it is clear 
that the proptietorship of the soil is not rested in every 
Khot ((-0). {Sir fljruti P/iuttk.) N VT.ARDHAS SaN 
BUAtlVAH.'S:. THE CONSERVATOR OF FORESTS 'Ml 
SUM ou.lt 10k OF KOI aba. (1879)7 I A 65- 
4 B 264 ( 272)-4 Sar 89 3Suth 700 
KHUDKA8HT. 

- .1 IJNIIf ,'l—lhkll. 

Tlirtemi Khttdkadll is in .otiiumi ufe in this pari .4 
Ifthui as a synonym of Sir. Khudkasht literally means ’ one's 
own cultivation" (1X0). (.V,. Amur Ah.) K.AJ.A 
DAKFSH'V.AK PRASAll NAR'IX SINGH GULAB Kl’AR 
(1920)53 1. A 176 6 Pat 735 -7 P L T 483 = 
A I. B ( 1926) P C. 60 97 I C 217. 

KDCH B EHAR FAMUY-BAIKONTHPUR 
BRANCH 

:- (,ri 8 ln hi'i'iry of. {Sir Bi.kmJ Ctmk\ 

Faxisdra dib Kai K.vr *. k \)iN"*k Dass 
(1885) 121. A. (72?)* 11C. 463 (471 2) - 4 Sar 610 
KUDI MIRAS 

“ Owning of. Stt LANDLORD AND TENAXT- 
Pekmanent tenancy - presumption of - Kudi 

MIRAS. (1923) 51 1 A 83 (eg).47 |f 337 

KUMRIS. 

-Kumri cultivation—Kumri land*-Warg Kumri*. 

on Madras-Land Tenures— SourH Caxara. 

KDNJPURA RAJ 

-Origin of. Sri HINDU LaW-ImP0RTIBLE Estate 
— Kuxjpura raj. (1912) 391. A 85 ( 89 90 

ACHES. 

Bfnami. 

DEED-CONSIDERATION FOR-SflT TO RECOVER 
Deed-suit to set .aside. 
Demurrer-Defendant pleadinc. 

HINDU LAW-WIDOW-ALIENATION BY-kEVFR 
***** SU,T TO ««"» PROPERTY SUBJECT 

Limitation-Period of, allowed by law. 


LACHES-(0*/</.) 

LONG POSSESSION-CLAIM ACAINST. 

MFUfANTlIL TRANSACTION. 

MFSNF. PkOFIlS. 

Party cuiltv of. 

Practice of . in India in country cases. 
Presumption adyerse from. 

kELEASE-BlLL HASED ON. 

SPECIFIC PERFORMANCE. 

Benami 

-Suit rai'ing question of—Institution of-Lacbes in 

regard to—Effect. Stt BENAMI—LACHES IN INSTITUT¬ 
ING. FTC. 

Deed-Consideration for- Suit to recover. 
-|j>hes in instituting—Presumption adverse from-’ 
<A receipt of consideration in deed. Stt DEED- 
40NSIDlRATION FOR-SUM TO RECOVER. 

(1844) 3 M. I. A. 347 (357 8). 
Deed-Suit to set aside. 

-1 .aches in instituting-Prc'Umplion adverse from. 

Sit Dced-Settinc. ASIDE OF-SUIT FOR-I.ACHES in . 
INSTITUTING. 

Demurrer-Defendant Pleading. 

- Lttko tftthil in 1mm tl 

Il i* unquevtionably true lhal there are cases in which 
length »t time, the lapse of time appearing on the Bill 
'in.* the right t» mic aioe. may lie effectual in favour of 
defendants cm a demurrer; but such cases, especially »b» 
the har it not s| 4 t a iory must l* perfectly clear (I J) (Uri 
I H " ut A'«f4/ Bimt). skeemuthy IIRINDASOONDERY 
DOSSIF. f. kOODERPERSAUD MOOKF.RJEE. 

(1857)7 M I A. 4-1 Sar.687. 
Hindu Law—Widow-Alienation by-Reversloner’s 
salt to recover property subject of. 

- iFflay in instituting—When not a ground for advene 

•olcTrtvce. Stt Hindu Law—Reversioner—Widow- 
I»f OH OMonMKWOf Last male OWNER’S pro 
pertv ox-suit for—Delay in instituting. 

(1914) 18C.W. N. 718 (722). 

Limitation-Period of. allowed by Law. 

- CittiMc dnm of. .«/ rr.mnJ of lot kei-Ptr mini- 

Mitf. 

The laches of a party in taking step* to enforce hi* tight* 
would lie a circumstance entitled lo great weight in a case 
in which there is a substantial conflict of evidence touching 
the right sought to lie enforced. But the laches of parties 
1 annot estop them from .xveriing their right, if it exists, and 
where the question if one of title, the right to assert that 
title must be determined by the law of limitation as it 
stand*. No court of justice would, therefore, be justiW 
m diminivhing the period allowed by the law for ihe asser¬ 
tion of that title on the ground of the laches of the partf 
m the promotion of his rights (54). {Sir Jama /»• 

C /:t/c) JUGGERN.Al H S.AHOO V. SYFU SHAH MaHOMED 
HuSSlin. (1874)2I.A.48-14B.LB.S86- 

23 W. B 99- 3 Sar. 419=3 Sutb. 61. 
Long possession—Claim against. 

-.Presumption against Stt POSSESSION - LONG 

POSSESSION. 

Mercantile transaction. 

-Sui: uy»n— Laches in case of—Propriety. Stt 

Laches-Pbactice of. in India, etc. 

(1924) 621. A. 126 (130)=52 0.106 
Mesne Profits. 

-Haim to—Laches—Effect of. Set MESNE PROFIT 5 

-Right to-Laches-Rffect of, 
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LACHES—(CW*/.) 

Party guilty of. 

-Onus on. Ste POSSESSION-LONG POSSESSION. 

(1871)2 Suth. 526 = 17 W. B 108 

- KtlfMSiMitf of, for Ion of ttid/ntt and >1*rr 

difficult!/! in tk/ /.is/. 

The suit was to recover possession of certain moouhs 
included in a Mokurary Istimrary lease under which the 
defendants claimed to hold the moueahs. The lease in 
question was of the year l/*>. The pant according to the 
plaintiff was to//alone, and for lileonly. in which case 
the tenure terminated in or about 1819. when // did 1 he 
suit was instituted only in 1851. The defendant > case was 
that the grant was to // and his brothers jointly, ami 


to 


their respective heirs. The question for decision «a>»hi.h 

version of the nature of the tenure was correct. 

Htld that the plaintiff had been guilty of great Iin 
the assertion of his alleged rights, and that ***"**; 

(if any) which arose from the loss of evidence, and the rther 
consequences of lapse of time, ought, in justicetc.faU on 
him (25). (Uri Just!// Kmgkt Brutt\ MUSSaYIUT 

KHOOBCONWUR p . BA S° T , M ^* R f IN , ta£» H 465- 
(1861) 9 M. I. A. 1-1 W B 36 (P. C>1 J 

Practice of. in India in country cases 

-It is familiar enough that in country cases all ewer 

India claimants intentionally defer the commence 
suits till they are all but time harrtd-a practwe so 
rooted, that it is useless to protest against it.but it u with 
equal surprise and repet that ihetr l f“ b J5"**** 
Mansion of this evil practice to mercantile transact**' m 
Calcutta. (130). (Lord Sumntr.) SAMJMULL NaCORE 
MUM. * THE TRITON INSURANCE 10.. LTD. 

(1924) 62 I. A 126 - 52 C. 408 * 23 A.U - 

' (1926)M W.N.257 - 6LB P-066* 

27 Bom L R 770-29C W. N. 8M- 
A. I. B. (1926) P.C. 83-861 C 646 - 49 M L-J.138 

Presumption adverse from 

-Some presumption usually arises against ,l **** ho 

(1872) 14 M. I. A.695-18 W. 

--Apart from any bar of 

the institution of a suit may entail, ther 

rate, prolonged failure 0 the ‘ 3 

in the Civil Courts until long aftethe 

such action had been pressed up«* them. \wgm ’•£» 

Out the clear and imperative ffl*™**™*™ 

IP. W. R. (Rov.) 1919-9 L W. 558 *48 LC. 473. 

_ Chun—Claim lo-Pr/iumffiiom grtaUr in tut of 

If some presumption usually "««***«» 
slumber on their rights, it # the ««*** ’“SjjStf J 

- Hindu f/mmaUt-lnaftlu MUl "■ 

She does not appear to have preferred an) claim to it 
during the elder son's lifetime i but no inference enfawm- 
able to her subsequent daim should be dawn from drat 
drcutuiUnce alone, as Hindu females are often ignorant of 


LACHES— (CW./.) 

Presumption adverse tim-{CcntJ.) 
and unable to assert their rights. {Ltd Cat mi.) Ski 
Gajap\ihi r.ahhika Pait.a Maii.x Devi Garu.-.sri 
Gajap.aihi NII.AMANI 1‘atta Mah.\ Devi Garu. 

(1870) 13 M. I A. 497(510 1) 14 W R. P. C. 33 = 
6 B. L. B 202 2 Suth 365 2 Sar. 601. 
~—Hindu Law—Joint family—Partition—Suit for. St/ 
Hindu Law—Joint family—Partition—Suit for 
-Delay in instituting. 

(1928)56 M L. J. 435 (440). 

-Mesne profits-* Dim to. .Vv MESNE PROHIS- 

RlGHT 10-LACHES. 

■Ktnt •air umd.r R,ngal R/gnlalim 8 of 1SI9-AW 
It ut atidt. 

The suit is brought to *t ad.le the sale of a I'utnee 
Takok. which look place as long ago as 1849. There «a« 
cnnskkraUe delay, even in the institution of the former suit 
lose! aside that sale, which wusnjt luought till the ycai 
1856. The case i» ©Inioudy one in whkh it was the duly 
of the Courts below, as it is the duty of their lordships, to 
look chicly to the right of the appelant*, the plaintiffs in 
the suit, to impeach proceedings whkh look place so long 
ago. and under which -o many fioh rights may have accru¬ 
ed (JOT). {Sir Jam/i IV Cohilt.) WATSON & < 0. 1 . 
COLLECTOR OF Raj Shahve. 3 B L R. 48- 

(1669)13 M I A 160 12 W R P C. 43 = 
2 Suth 269 ' 2 Sar 600. 
-Subject maltei of claim in a constant stale of change 
—Presumption greater in case of. St/ 1-AfHES-f’KE- 
SUMNION ADVERSE FROM—< HURS. 

(1872) 14 M. I. A 596(600). 

—IVntkt of-F*i4tn/t strong and iatn/a/tor T in 
•our of dthnfu/ul. 

In a suit to recover a sum of money recited in a deed to 

have been paid, on the ground that it had not in fact been 
to paid, htld that the delay in the institution of the suit was 
undoubtedly a circumstance deserving of consociation, and 
that it was a die—Wince of some weight but not of any 
great weight when thetvidcnce in. ami the facts of. the case 
•ere strong to prove non payment (357 8). 

It may have been that the plaintiff was prevented from 
instituting the suit soonei by delusive and evasive promises 
made from time to time (358). {Mr. Harm Park/.) 
CHOWOKY DlBV PERSAllM HOW DRY DOWI.UT SlNGH. 
(1844 ) 3M 1 A.347 = 6WB 65(PC.)=1 Buth^lMj 

Release-Bill based on. 

_ Dmurrtr far uanl of tguily-Mainlainahhly. 

Disputes arose in a joint Hindu family, and a suit was 
brought in 1810 in the Supreme Court to ascertain the ros 
ptetive rights of the members of the family in the join- 
estate. In Mil. a compromise was entered into by two of 
the defendants, member' of the family, and the plaintiff! 
who executed a release to them. The fitigaiion of the sut, 
continued, and in 1820 . these two defendants were allowed 
the Court to rdj upon the release, and the plaintiff to 
impeach it. but it did not appear that the release had ever 
bcenthe subject of adjudication. In 1853. the cause vat 
beard upon further directions, when a considerable sum was 
found to be due to the then plaintiff, by one of these defer, 
dants. setting up the release, which was charged by the bill 
not to haw been at issue in the previous litigation, a demur¬ 
rer was filed lot want of equity, and allowed by the Supreme 
fiart. Such demurrer over ruled upon appeal, as it was 
r*< clear by the bill that the length of time from the date 
of the release operated as a bar to tbe relief sought, so as to 
allow of such a demurer. Liberty, however, was allowed 
to the decuring defendant to insist upon tbe same ground 
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LACHES— ((VW. 
Release-Bill based 


Release-Bill based on— 

oftMciw lij an^ner. jiwi no i/»#•/ /»*.V 

Knight H'Mu .) '‘KHMI'TIIV IRINDASOONDI R\ I**' 
Ml. r. RnODENI'ER-vM l> XlMikl.Kjll. 

(1857)7 M i A. 4 1 Sar. 587. 


Specific Peifoimancc 

-Rifthl to-Lieho in in*iituiin^ m*I—LiImI <-!. Sec 

SPECIFIC PERFORMANCE—KlCHl If—I \CKl*> IN IN 
STIllTINT- SlIT. 


LAKHIRAJ LANDS 


What are. 

HEREDITARY AND TRANSMISSIBLE F'lATI IN. 

LAW RELATING 10. 

Permanent settlement—i.ind held rent-free 

UNDER SUBSISTING $ANAI> AT TIME Of-TRF\T- 
MENT AS LAKHIRAJ 01. 

Kim-paving iands-Cujm false to. as being 
LAKHIRAJ. 

Resuupi ion sun bv Government—I)ei occe 

CLAIM 10 HOLD SUIT LAND AS LVKIIIKAJ IN. 
K1.VENI t-ASSESSMENT TO. 

Voidable tenure comprising moke than 100 

BEECH W-kESUMPlION 0I-I.IMI1AIION. 
Ze.mindarv-i.ands within—Zemindar's right 

IN RLCAkDTO. 


LAKHIRAJ LANDS—(CV«/<0 
Hereditary and transmissible estate in-(Contd.) 

.k-nUJjj. {lord ihti.iiy. L.C.) Forester p. Sec- 

KtlAKV 01 STATE 10R INDIA. (1872) Sup. I. A. 10 = 
12 B L B. 120-18 W.R. 349 = 3 Sar. 1= 
1 P. R. 1872 = 2 Suth. 628. 
Law relating to. 

-Peipetual -ettlcnicni—l‘iovince> embraced by—Law 

.d. (A» /mm II’. CWre/c). HURKVPUR MOOKHO- 
PADHVA .Y1ADVB < HUNDLR BABOO. 

(1871)14M I. A 152(164 168) = 20 W. RP.C.469= 
8 B. L B 566 = 2 Sutber. 484 = 2 Sar. 713 
Peimanent Settlement-Land held rent-free under 
subsisting sanad at time of-Treatment as 
Lakhiraj of. 


What arc. 

There wa» another eta* of land* called Lakhiraj. which. 
I»y ce^on of a Apv«.i.il exemption in a royal grant. or by 
having Ixtn legally desoled torel.gious «*>. oc by c4l»r 
mcain, had become or were claimed by dor owners lo be 
free from khirajo: avo-menl lo the Covenmwi (|W). 
(.»/». P.mkrtou Lifi.) KAJ\ I.EIUNOND SINGH 
IfAllADOOR t. GOVERNMENT 01 BENGAL 
(1856) 6 M. I. A. 101 -1 Sutb 248 ' 4 W. R 77 P. C. • 

1 Sar. 505. 


Hereditary and transmissible estate in. 

- - THU to—Pn*/ of—Quantum. 

In (he year 1836. upon the death of iVgum Samioo ihc 
Coumnioil of India resumed her peigawuh of K j.har*, 
Jam.- lying on the tot iur.k of the J.m«u rim. ihe me- 
nuc whereof wa* fo. 79.COO and odd. Ii «a*,Limed bv 
llif Begum's heir* a* an “ AHumgah Jageer.-,^ a ., M 
under Ike -<>>.,I *a|. To «r> (Ik- nght 3 the Govern®** to 
iffee that annexation the wit out of which ihv appeal are-e 
"f Wight on behalf of Mr. Dyre Sombre, 
heir of the Begum Sumroo. and reputed by ibe anti- 
*£? Lo ?' bh 'P >> Tbe J K*U-*n‘> did not claim 

hTdr"; y ,bC UKl5 - *** «» 

hold them rent free; that h. fret from assessment lo Govern- 

had rST’ I qUf>,iC * fW * h " t * “*J 

had iMabJidud by liustworlhy evidence the title to the vart 

ZmL7\« T ^T^"***. 0 * P**"* to Mr U)" 

gum Sumroo' ° 8 JuL ^°' nl «>H of the iv 

Weighing the direct evidence in favour of the Swin*K 
tmk anl suspicious a* it w*>, against the preamwioo 
rlMng from the non prcdociion of the original 
Ihc failure to account for it; and agaiiw the t-ill st, V-v, 
presumption arising f rom ,he *£ 
jonduct of the Begum in her lifetime. & Lordships'cam* 


-PreMjvijRion of—Title on which Lakhiraj land of. 

that eaten hcki-Validr.y of-Queationing of—Right of 
Goveinnupt and of Zemindar. Stt PERMANENT SETTLE- 
MLM-LAND HELD KENT! RLE, ETC. 

(1870) 13 M. I. A. 438 (467). 

Bent-Paying lands-Claljn false to, as being 
Lakhiraj. 

— O.untmui’ rijii i*uu cf—Roumftien—Ei«l- 
most—bmli itr. 

If tl*c holder> of rent-paying land* assert a pound tes 
vlaim to hold them free ol lent, a* lakhiraj, that claim 
would noc dntroy their proprietary right in the lands them- 
*ho, but nmply >ub)cu their owner* to liability to bewed 
n a ioump:ion *uit. the object of which it. not lo obtain a 
lorlciture ol the land*, but to have a decree agaitut the 
rent-free tenure. inv.4wng the measurement and a*SHOMl| 
of the land*, and lire liability of tbe perton in pottetsioo, if 
he *!>he> to teuin po»o>ion, to pay the revenue so assessed 
(3W). U*>d fomillj). GUNCA GOBIND MUNDAL P. 
LOI.LEC1UKOF THE 24 PeKGANNAHS. 

(1867) 11M. I A. 345-1 Sutber. 676-7 W. B. 21- 

2 Sar. 284. 


Resumption suit by Government-Defence claim to 
bold suit land as lakhiraj in. 

-—-0**1 *! Praal in MR cf—Quantum tf Profl 
The Regulation* touching ordinary rewmption suits W 
Government cast upon the person who claims to hold land 
lakhiraj, or free from a»e»nient to Government revenue, 
the burden of otabh*hinga title recognised bylaw as sufici- 
nvt to give that exceptional immunity, and require very sW 
gent poof increase* (19). 

Kcgulatkn 11 of 1819. by its 28tb section provides that 
an aneient *unnud >ball not be treated as sufficient proof ol 
rt> content* on the faith of it* seal, or without confirmatory 
evidence. And S. 3 of Regulation 14 of 1825; also shows 
the high siegre* of proof required. Nor arc such provision 


-measonaUe, >inee every grant of this kind implies a per¬ 
petual alienation in favour of some individual, and his bar*. 


of a portion of the lanel revenue (the impost, if impost it * 
to be called, which immemorial custom has made the m<** 


natural and tolerable to the natives of India), and tbtf 
cuprate* not only in derogation of the rights of future 
government*, but to the injury of the subject, on whom the 
inouenee of taxation foe the necessary purposes of Govern¬ 
ment will be tbe heavier, in proportion as the public revenue 
I* wasted I* such alienations (19). {Lord HathtrUy, tf-i 
* ORESTEK SECRETARY OF STATE FOR INDIA. 

1872) Sup I. A. 10= 12 B. L. B. 120 = 18 W. B. S49- 
3 Sar. 1=1 P. R. 1872 = 2 Sutb. 628- 
Revenue—Assessment to. 

-—CcrtrifitYHfi right of—limitation—Bar ty-Pj* 
of—Priry Council Afpcal-MantainaMity f* P* 


timt m. 


e,' 
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LAKHIRAJ LANDS—(£*»/</. LAKHIRA J LANDS—(CVW.) 

Revenue-Assessment Revenue-Assessment (HM.) 

• . iLn* ,k a naKr of th f Government to a«*« the hs claim, n« b) inference and presumptions. but by the 
viluLT'uit wMbarrd by cl. (2). S. (2) of Regulation II poitive proof required by the Regulations (497). (.1/,. 
1 St b, , t ^ ol00 )«n bri*«tafKd»B >K a™ A,A+ MAH, RA)A Dhelhaj Raja Mahatab 
,ny,b,nB_°.^. ”‘ h J lcnK< „* „* r Tm e government or Bengal 
% ««*!—•■ 01619-50) 4 M I A. 166 1 Sir. 386. 

the nrinted case* before the Privy CounoL The point ar.«se -- foUHty t»-Exmfli*u inm—CUm u—Pnn 

incidentally in the course of the discussion at the hearing of nf]i ^ „ t ju ft. 

the appeal before the Privy Council. The question was Q $tZtUim ,he exemption <4 lands in a Zemindary 

whether it ought to be allowed to be raised o» not. It wa, fwm , 0 ,he Government revenue, as being 

suggested, as an objection to the point being allowed to be Ukhirlj bwH> ,he duty of the Court is to decide upon the 
,a£d that there might be circumstances which wtre not <Um *(«*„< the excess pin .sons of the Regulation* 
known to their I.ord*hips. which might prevent the appb- o( lhe ^ India Government bearing up.*, the «lb|Kt It 
cJbon of a law which appaiently was distinctly -Pf**!* U* cocwdrr whether such pnefs of eumpim. or right to 
“T!' . 1 1 |- |- a* the* Regulation* ..quire, have btto gi'en. 

Ml, -ruling the objection, that the point Hrf be ^ (uilt Knot at liberty to dri* the can- MM [hr a M 

allowed to be raided (510). . „ pritfJfhrf N««i q»*t 

Tow in the first place, the proceedings in the .a** were *, jf ,<f*| f*MM '■m.lar lUtf * exemption 

Thererre noptodi-r. ^ H. an English Chart j )***. trtthoot 

S P S2eftJJ it wouM be rather hard to bind the part** $ ..^UUon* U the conduct of the inquiry 

. h SJOf SOtechnical a nature, e^-ciall) if-» ( w\7). (.!/,. Aa/.- /-^.-) MAMA RAJA DHEEKAj 
by anobjection , ll <t defence kA| uum i> : Tin Govtknmim <>> JttKGAl* 

«Sx kJ) ' “ (1819 60) 1M . A .66 . S,r 666. 

—«“aS?®' 1 -'®-"-*!- 

a* * - —. MisissisjS tsM 

In a case in whuh t • .- 4 fit** « a by «.me one. cl land*. t<» hold m l-akhuaj, 

claimed » being Ukh.raj and kirStaiy light-1 |s '- , *'° l 

assessment to «he Cnwramj« ( . ^ tfl ***» th. , n(l ,J aI „.*»,«* .a* /.«« A*taken uwlet H.nr an«iy.y- 
lands, h/U that the right SccAoa 2. mn( ^ Ur»U. as »nch. and descendible to l- III« nd IM « 

~ 1 £SS2*.^- .. 

L .k. -i«k> »l Covfmnunl &-W»T. I™. AM.MM 

accrued (508 10). , ^ , ha , claim w«W l* (..thrCoKinMlie‘fn«« ■. a* l«ing l akhnaj Urn 1 *. Ihe 

u appears to their M** * ^ ^ ih. *a-e mt+mw »whtlhtv tlx a|>|.IUnt - thh by - g-iit ««' 

barred by theup«e: "i. the K«s»Uiioia«f L««- STTfelfthcf Aoprt. l7Ahadl»i. WJ*«t. 

can be taken out of the opeM' «* ^ ...j th t . „ s „i b«m. Am/, because the gianlre in 

tatlon upon the ground stated J* cotained in the , Ah iui A.»^n« proved ncr to haw- been Am A Jt 

2 Uca^-it refer* toCo-rt* JJ* : he grant; ,c.W/ ( . r.«e grantor auer- 

Regulation of 1805^ n«« aW'T-’ {ka , , h ., ard ^ ,hr 12thof August. l/(o.was admitted 

of Civil Justice ; £ V -Mr To Src go. lock the property (whether b, purchase or not 

the principle of that jjjPjjjjjP, ^ Ci ^ nhkh Know M ^ a f a u con*iderati«i. did not appear), and was sued 
nugatory, unlessheColkctoA Court m.-t fof|W irl „ n of a charge upon it made by him to the 
before their Locddupv. in wh. th W ^ ^ in ,7f»2. whkhUsame *ul«quentp the subject of 

be considered for thl ' lhal g ,ound of .xcepinm , , jit . ia ,^2. I-J his heir against the heir of So the 

There is therefore, ttmntj* r*JA DMCF.RAJ bei.so'the grantor and not of the grantee, remained in 

(508-9). (Mr. Pm*,** BeSCaL ^ |<a>: ^ the gran, was stated by the a, pellanf* 

RAM MA«ATA»r.THE ) »J MlA Jts . lS , r ^ 

fsr&L • „ mSSbtiSffSl «■**>>««*• — 1 


STbeexactly «Kh a ,he au ^‘ 

'VJEStS: l S*i gran.- proved 


c U °S Kialand Permanent Settlement, of tads » the gran-ce proved 

froin the D«J» . h| „ evidence of title to exempts ps^ssi-m. and ihe grantor prov«l to have 

to Government revenue. 1>x ^ afterwards from him ,1. property fo, a 

of such lands from a.«\ e wh (-a , - (ll | a |, iu ,ig| U . ,| K - 

effect of such e>dM » "g," |ht R^Utioos. -he- "table, ^ ( ^ J 


COVE— - ( S) t MI A. 666 .8,.* 

'uKWwfc. Oof •Wjk.fS^JSrS^’ 
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LAKHIBAJ LANDS—(CWi.j 
Revenue -Assessment to-ldVW.) 

The claim of the appellant. the Kaja oI Burdwan. was to 
the exemption of the turuf of Tajponr, cockling of 18 vi> 
lage'. in his Zemindar)'. from a"<vir.enl to the Govern 
ment revenue, as being Lakhiraj bad*. The question was 
whether the claim could be supported on the ground that it 
had been ratified and confirmed by the Government. 

In the year l7'»> the Zemindar i,s „f the then kail of 
Hurdnan were attached, ami the coUectkn of the revenue 
derivable from them, was made by the oftcers of Govern¬ 
ment. The suit villages, then in povessoo of the wives 
and sisters of the Maharaja were attached at the same 
time. Sometime after the attachment of the mnindary. 
the title deeds of the villages were deposited in the Codec• 
t<»rs .office, and a reference of the ca»e was mjr'e to the 
Governor General in Council. h I7v5. in ew>-«quence of 
an order nude by the G..vnnor General in C'cuawcil. the 
Maharaja uas again put in charge of his zemindar) lands, 
and the papersIht MiMfaqt delivered to him. ami the 
* h of rajpoor. H onfad u, , rtuwa | to 
Maharanee*. 

UdJ that the claim could not I* swrported on the 
ground that it had Uxn ratified ami confirmed by the Gov¬ 
ernment by the transactions in 1795 (500). 

The transactions in 1795 ,ka,|y .k, «* fl » , ilK:0 ltw 
terms of the Kegulati .a. which does not give the power of 
confirmation tobeexeru-ed in that manner; and we can 
not help thinking, that it mould be a strange thing to hold 
that this order, which, h, truth, is the only evidence of 
enjoyment offeree! on thecUimanlV part, ami whkh by the 
Regulation has no direct effect. ia cstaL^Wag ll*,irr»>p 
tion, should >ct Ik- 'ulfcient evidence for the claimant of 
mrythhtgNcetMryto him a (i;lr (s^,x 

M -'H» ktj.l DlltEMj ktjt M.tHATAR 
I lit GOVERNMENT OF BENGAL 

(1849 50) 4 M. I A 466 -1 Sar. 385 

- Liah/uy fa, — Cle,m U a. 

12 V—M*5—/V*/ ,4—0**1 — Omnium — f/rndilurr 

The next ground on whkh the claim (of (he mrri. 

IS rested. IV that of enjojment. at and from the I ’th of 
August 1/65. a> Ukhiraj. whkh would t* a c <xdti,k 

'umptton against the validity .,*-h P "' 

recitals in the keg*£ , emi ^ ^ * 

might be found of the reoiotofit «*ideBtt 

"■? ‘"fI'»cfca,. 

quite the claimant tn w . Ke gaU»ioc» re- 
«med that the “ d - *' k p,e ' 

which could not W** proof 

a J«t and fair one (498-9, 8 ’ lf lhe ****** 


LAKHIBAJ LANDS- {Canid.) 
Revenue-Assessment to -(Ccatd.) 

Further, if the case is to rest on possession, there 
mow be evidence, that it was an hereditary possession, or 
possession of exemption, descendible to heirs according to 
Regulation XIV of 1*25 (500). Mete enjoyment in succes¬ 
sion is. by the express terms of the Regulations, not enough 

(500X 

HfU. cm the evidence in the case, that the appellant who 
claimed exemption from assessment to Government re¬ 
venue of certain lands in his ecmindary, as being tekhiraj 
land,, had faded to establish his claim on the ground of 
enjoyment, at and from the 12th of August, 1765, as 
Lakhrraj '500) (.1 fr. Boro, Peri,.) MAHA RaJA 

dheib.vj Raja Mahatab The Government of 
BinCal (1849 50) 4 M LA. 466-1 Sar. 385. 

Voidable tenure comprising more than 100 beeghas 
-Resumption of—Limitation. 

- CiUrnm.Hl— Ztmmdai —R, turn f, tom hy—Diilini • 

tit*. 

Whatever dwlnt may at one lime have existed, it be¬ 
came unquestionable, after the decision of this Committee 
in 4 M.l.A 4(6. that the right of the Government to re¬ 
sume a vendible Lakhiraj tenure comprising more than IW 
beeghas wa» subject to the sixty years’ limitation; and that 
by parity of rra-ooing the right of a zemindar to resume a 
voidable Ukhiraj tenure.comprising less than 100 beeghar, 
was subject to the twelve years’limitation (167). (Sir 
J*ma W. CtiuU.) IIUKRYHUR MOOKHOPODHYA r. 
Madub Chunder Baboo. (1871) 14 MJA. 162- 
20W R (PC)459-6BLR 566**2Sath.484* 

2 Sar. 713. 

Zcmlndary -Land* wlthln-Zemlndar’* right 
in regard to. 

— -Rmmftim and rt autiminl — Enhmmtul il 
rort. 

If the lands, in re-pect of whkh mhancenvent of rent il 
claimed, are alleged to be lakhiraj lying within the plain- 
lift s ceaiBdary. the appropriate remedy of the latter is by a 
•ait f«r resumption and re assessment. (m)(Sir JamaW. 

CahiU.) Rajah Suttosurkun Ghosal r*. Mohesh 
( HUNDLR MtrriR. (1868) 12 M.l.A. 263- 

11 W.B.(P.c.) 10-2 B LB. (PC.) 23" 

LAMBABDAS ^ Su,h. 18 0.28.r 

06ce of—Nature of. and fitness for. Stt HINDU 

Uw— inheritance—Primogeniture—Cusiom of 
-Ividence-Lambakdar. (1896) 231. A. 147- 

19 A. 1(M). 

LAND 

Agreement to gtve. free of rent whenever required- 

—-J'a/r Jtty-Prrptluily-RuU apimt. 

If the case be regarded in another light, namely, an 
agreement to grant in the future whatever land might be 
'elected as a site for a temple-as the only interest created 
would be one to take effect by entry at a later date, and as 
this date is uncertain, the provision is obviously bad as 
otlencing the rule against perpetuities, for the interest 
would not then vest p„ U nti . but would vest at the ex- 
prratton of an indefinite time which might extend beyond 
the exprratKm °f .he proper period (380). {lord B^ 
mo,l,r.) MaHARAJ BAHADUR SlNGH v. BaLCHAND. 

J 1 2 20) 48 LA 376=2 Pat. L.T. 131 s 
(1921)M W. N. 157*3 D.PL.R. (P.C.) 29 B 
14 LW. 254 = 611-C- 702, 
Agricultural purposes-Land held for. 

Meaning of S« AGRA TENANCY ACT OF 

(19?4) 51 LA- 281 (287)-46A-331, 
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.. ! LANIMC-*/.) 

LAND—District in which it is situate-Decision as to. 

BuUaiDg erected od ...the e -Binding uiuc of, »«■ *c 1 - 

- Ourntr ofM Slamiin; ij **J *<*«•"< fi 'r I _ n _ t A sES 1>NPF.R-UNI». 

hiijZ S frm dMmai Mhm > ■° F 1 ' (1872) 18 W*. 182- 

tbit"If a man permits Another to build ' Government land-Cml constructed by 
JSffltSlSh -he kwwWr to to bcaUHnt w private persons on. 

being erected, stands by and does «* prevent the fr.«m -Pn^rieury right in canal acquired by then.-k.ght 

doing so, their, no doubt, equity um.esami 1? tk Mrs * ^ piv>OS(>c awl nurafe v«ul for *» tag as limy 
w f equity, which in this «*»«»• ,h * M ™ r tbught rawy-Dod enfemg.« Covmmm. S» 

<U, Kr rrnnot elect that other per-m i'J K-*e arw . k0 w\— 1„tM) 01 —CANAL. LlC. 

iisiizzs <*«** r>: «•»> * *• a «-»*«< 

tion. if it were carefully supplemented i*£• > - ki ^ l4 by—Proprietary right in land and 

made to apply to the «* where the o. - |ifbl hav . cnal irrigated by water from Government 
another person erecting taW'JJ', raised »»y Gournment to 

ihat suchother person is under (he mistaken UIaI ftOWS-UKO 01 -< ANAL ITT 

land ishis own propcMy. r?' ,1901)28 1 A 2,1 ' 28 C 6M <™ 6) 

ence. with the vie* oi » BR{| K * M p . KWImS | owner of-Creatlon of inteiest in land 

erected. ( n om' 26I A 68(62 3) - 21 A. 4961502) J in favour of third patty. 

UtL aiW.W.1 BOUT L R 400 7 Sar 523 

There W not in ,he £*£'* ^‘‘.Tuw !fi whatner i- uTwn «■£’• »«bal afnemtirt with a landlord for a 
of the existence of an aW* \ t . and i> *nb interesi in land, or what amounts t" the same thing, 

affixed or built ™ to**' J, if* soil itstM (22U uW w, an expectation wealed «< mwraged by ihe lamlNed 

jected to the same "R Wiu > K»mirv ;. Ihj , i* >*all ha»e a iettain interest, tabes possession of 

<*> r, IKY" li land with the o—t of the landed, and up., the 


5ic6es . 

,ic.w:h.w®«S«a**“ atT'/s, 


th.ll hr IU1C 4 intAIH M 

HH-h land with the ciMCnt of the landlord, and upon the 
faith of snh promise, or cxputatic. with the knowleelge 
,.| the landlord and without objection by him. lap out 
a**- ..pa the land, a < <«irt «4 tquiiy will compel the land 
i. .a. ■ i. nr rtnnlation. i/nrJ 


90 HOIS L ” _ . . : * t -' , ■ ’ ....' iii 

'. o oTt r T fi63 20 LW 848 u-d lori.eHkw to neb promt* w rxpwUUun. KM 

31 C W N^965 8Pat L j 53ML j 158 i/ J(<w .S/„.) AHMtU Yak Khan v. SU'KETANV ok 
A IR. 1927 P.C. 136-26 A LJ. 1 W*. Mrngw dSOU 281 A. 211- 


AIR 1927 PC. 136 - 26AW 1 ™ ^ ND.* . OSgmZ ffi- 

_ Omrnhf *(-P"'r '*£*"" ; / ” /1 28 C. 695 (705 61 - 5 C. W. N. 634 w 

3 Bom L R 7W 381, 81802 

bona to i„ Mia that .hatesw i- Ownership of-Native Ideas is to. 

fno her under any A- & ^ ^ U,m “* With P,al variation, the pcmiplc .Si urn form one. The 

another un. cr an; . i m0 n rt tBWt»» cko«. . . . , in t f.neirn to native ideas 


another under an, *'\\^r\;, h Tmp.ovem,n«> thereon. 


|1« ferr.pite, memoing o*»»«n ™ 1 

With Pf.al variation, the peine iplc is a umf<*rm one. The 
nock«i>4 individual ownership i. foreign to native ideas. 
I * j Ukcrs to the community and not to the individual. 

. . .• __, i .I... ft. 


U T&VJSSSi S* owner. Sg^SSSSf g«nvrally lakes the form 

l0 oSri whether the same right is ava.UUe ^ per-- J * B „f lW «uary right. - mere ..ual.h a-.-n „f a bu.den on 
Quant, wne. ^ ^ mm j^-se. when be meteu w 6nJ , lltc „( ub,cver is ma, reign. Obvnwirfy 

*h° w *" n P°'*\ .c . >u ,h improveiueni. (^" 1 . VS ifrKtnary right, however difficult to gel nd of by 
?I^vKBHADAfNABANJI».Utvn^«^ ^ nrchnar, method, of conveyances .maybe rx.inguished by 

3. Bon 1.M » hV W-™.. r. >"U^ AJE 1926 P . c . 131(1M) . 

A I R 1929 PC 163 57 M L- J 139. 3 0 C W N 961- 991. C. 266. 

_ OwrM d - *'& * f ''' 0 ‘' Pies « n t estate or Interest in-Agreement creating. 

Mahmdan law. ^ on the - Wkl I—<«****< '*"*•"! **'< 

ed to the land (130). U<kr «,i,W to «hr Jain ^ ie ty shall require any p'act r oni Para-rvath Hill ard 

other hand, the laod oww ***£ lhc uil U- thereof for erecting Mard.r and DharmasaU. and for 

buildings. Under that a« the pe it tothe ^ rtpairt and making bricks for the to purpose; ill 

ding will be directed to dearlMW ,k,, c«. I and my heirs shall give for makingmandtr, 

proprietor. If «d brick. iM.s^ from .be hill and tim- 

r -C >1,. Unit has the option OI y>l> S I infl mv Kmc crfiv In oitp In 


K3 W. v,..""”— 4 ,0, oe n V (15 6! a 0 °* £ - *• Htld that tne rpnmw 

(1901) 28 LA ^ Jaw j. Ite He. «A tto ibe <«,■ 

Covenant mnnlng wltn. rant did pot. and could not. run with the land, and could not 

rKRESTlN. 


OR INTEREST 
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LAND-(C*«tf.) 

Present estate or interest in-Agreement creating' 

-(CM) 

The agreement did n*4 create in die Jains Swirty a -rant 
in perpetuity (4 the Pjra^rjth Hill, (brd Smthu ter.) 
MAHARAJ BAHADUR SlNCH Bum AND. 

(1920)481 A. 376-2 Pat LT 131 
(1921) M. W. N. 157 - 3 D P L R (P.C 29 
14 LW 254 -61 1C-702 

Soil of—Rent from-Government's right to 

-Transfer of proprietary right in land-Effvct U. or 

Government's right to rent. Set Crown—I tsi>—SOU 
«*K. (1867) 11 MI A 345(362.363) 

LAND ACQUISITION ACT/X OF 1870). 

-Ss. 39 and 40. Proviso—**,«.)- 

AppMti(M*unt tf-De.iiiM under S. ?> jr /, 

l, Mil,‘it ton tit not .»/—.! InntjinMify. 

I jmls situated within the wmirvhry of the aoptlLnt ami 
f-Hming nial lamh of his cmindatv. were xqsiicl ..ndi 
the povUoM of tlw Land Acquistim Act ^ 1*70 Vwki 
S. 14 of that Act the Collector nude an award for thcwUr 
am.«nt of the Compaction. Di-puto having ari«*n iHWrrr 
the appellant and the OCOpim «| the* lamiv with .rfr, 
ence to the apportionment of the amount, the quest™ .a* 
referred under S. 38 of the Act to a ludte. and he made a 
djivion under S. 30 of the Act « to the 
which the compensation money wa» to be taken by the par¬ 
ties. The appdlant who was divativfkd with thedevr^n. 
did Ml appeal from ,t. but fiW a I* f.* O, a*** 
the m %amount II depodt in thecoMcton* to-hr h k. 
allegevl he nentitled <*| of the . nmpen*ati.n mm* 
//^ tiut the suit wav un^Urvable (93, ( S n *+rt 
RAJAH ML.MONI SlNf.H R Ml Kl'M'HnO 

R0Y - (1881)81 A 90-7C. 388 

10C.LR 393 4 Bar 234 

—S 40. Proviso- 

ap^^'toLL^l^ A,,on ' 70 

applies only to per-ms who* righe« have n-t km 

c»l ,po,, in pumancoJ S, 5 J »“talf’S 

K "' H 

(1881) , 8 'A SO-TC 388(393: = 

m. fe'Sary for the Government or ik. 11 *' 

bwin 8 i„V.„,, y or 

are not dealt with » ,he 6 fS , in’ ^ i «? T”'’ “ d 
vision of this son i, :Jld a p,«. 

the Parties who have a real ti-!e 

money (92). ($,> » Vj, , ** Cora Penvatkm 

Singh r. R AM Bun-dhoorov ^ Ra,AH n,lmoni 
(1881) SIAW^TC. 

LAND. ACQmsiTION ACT (I OF 1894^ ^ ^ 


LAND ACQUISITION ACT (I OP UMHAtf-) 
The conduct of the Collector acquiring land under the 
I Jr.- Acquisition Act may be directly relevant to the ques- 
or no hi* award is valid. Its only relevance to 
t * question of compensation is this—that it might have 
l*tti .Vend that the av erage of prices on which he reBcd wav 
;7*S W a ^‘ u ' kf hi< own u* of improper means (136). 
A >d //.-v irv.) SECRkl ARY OF STATE FOR FOREIGN 
A* FAIRS : . ClIARI.FS-ttORlH, PlLUNC & CO. 

(1901; 28 I A. 121-26 B. 1 (17-8)=8 S»r. 1. 

- CJmraHt attempt (, dftin title under Ait mil 

M /Up*/ ft, huJ—ll’kat ameunti to-Vatidity efc^ui- 

Mi+n in uu tf, 

Tk Slit pr.pcrt, originally Ulonged to the appellant, the 
Mararaph of IH-urbangah. At a tinve when the appellant 
Was a mime, under the care uf tk Court of Wards of the 
I’rov.nce of Hcnfial, a dcdaiation was published in the Cal¬ 
cutta Gurttr. in accoidance with S. 6 of the IJnd Acquisi 
' 0 that the siit land was required to betaken 
!-> Uweinmcnt. at the expense of the Darbhanga Munifi- 
pu-dv f* a puhlk po.pove. The Court of Wards for the 
DiMrict of Darbhanga was the Commissioner of Patna. 
*0*1 the rtpre*eniaticc <4 the Commissioner in Darbhanga 
wa» tk (<4k\tuf for tk time being of Darbhanga. who 
^ Js° ex ,■&„> chairman of the Darbhanga Munid- 

.. Thr of the appellant's estate appointed by the 
( ®'* ' Vard » *«bte«l his power to alienate raj land «• 
T.s-S • h L} ,0, P 0 »« ^ntioned in S. 68 of Bengal Act IV 
- 1/0. The ( omniv'ioner of Patna, however, sanctioned 
tk nuKiug over «.f the land to the Municipality free of cat. 

tk conuiuctiun of a public ghat, the Collector offering 
the manager <mr rupee compensation. The Collector never 
amar «> “'xW his hand fixing the amount of cow 
IT? 'Oj P >ya ^ e . , ° ,,w P 1,,iw interested ac required by 
' . |[ < ‘' c ‘I«'«tMi Act; but he wrote to the manager 
••term: him one rupee a* compensation for the land in 
T^Mion The Hoard of Revenue authorized the accept- 
ance u) the manager of the compensation of one rupee- 
he rupee was paid by the Collector, and the manager gate 
a rtce.pt fo, ,t describing it as a nominal compensation foe 
k raj lam! taken up by the Darbhanga Municipality. Ibe 
<»m wav thereupon taken possession of by the Municipality. 
' -a hmg ghat was erected upon a portion of it, and the 
tnl S? V h< M «Wp5ty « a market. 

hLf* 

. lumcpaiitj. under the- provisions of the Land AcqursiMo 
Ac - aru that the appelUnt was therefore, entitled tor* 
cwnposse* 0 , 0 f the same from the Municipality (95). 
it* pcouMons of the Land Acquisition Act had not 
The Collector made no inquiry in» 
k value of the land. He was the chairman of the Monk.- 

,-ah v and h,* ^ ^ i?p(m , 0 ^ |0 benefit 

Irf iv**l ° ,RC,,,n8 ,hi “- “ representative of the Court 
mi, h ! s dul >' ,0 P'O'X* «he interests of the 

*he provisions of the Act were com- 
Scoidaii ?.t 0 ? Cr ., 0f 0r * eompensation was not in 
*" h dul r of the Collector under Ss. II and 
r }*'‘ lrd il "ould be altogether wrong to treat «* 

of eompensation determined under S. 13 
The dlrrttion w suggestion to offer one rupee 
i™^ 10 " w “ a eoiourable way of doing indirectly *h*« 
* * done directly, rii. the guardian 
prf ^ nt 10 ,h e ‘own of the land of his ward. Tie 
222 of ‘he rupee was a colourable attempt 
M^^ ^S. ,heUnd Acquisitk» Act iritboot 

r\u S Mirtn Und (94 6) - (S,r ® (Jurd Cmk ^ MAHA ‘ 
DvRBHA\r . \ff-v Ak S,NGH r-. CHAIRMAN OF THE 

UARBHANCA MUNICIPALITY. (1890) 171 A- 90= 

18 C. 99(105 6)=5 Sar. 664, 
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LAND ACQUISITION ACT (I OF MWHCktf.) 

——Compensation—Award fixing—Dispate a' to com¬ 
pensation money raising question of title to Und-Dcvixoo 
of—Procedures relating to-DfetinClioo. Stt WSo 
ACQUISITION ACT OK 1*94. S. 54—PKIW < OUSC1L 


8450 

LAND ACQUISITION ACT (I OF 18WMCW.) 

S. 

only ca the C ollector) as to what sum shall be tendered to 
the owner of the lands ; and. if a judicial ascertainment of 
... . value is desired by the owner, he can obtain it by requiring 

Appsittt\nFR—RIGHT OK BEFORF A mfniinc. act! the matter to be referred by the Collector to the Court 
APPEAL UNDER KtGHT UK . ( 36 7) _ l„ 0|) {Lv J ^ rl ^.) EZRAS*. SECRETARY OF STATE 

OF1921. (1W2) 15 MT20i328 9!. FORINDUIN COUNCIL. (1905) 321. A 93- 

r r> under \<t k uw'.r mi- 32 C- 606 (628 9)-1 C. L J. 227 - 9 C W N 454 * 

.<•' - i" ’*» LE «2, 2 AL.J.77 1 .,S.,.™. 

n . m ,„„rment H Court ApoeHtnl’s objection is lu«ed and defends upon the 

——— Mini'—Profitly afundr m.m^e (krJyVhai tbt inquiry by the Collect.or unde. S.9of the 

»f^rd,-rUlu,ntun ^ M »«*"** I-*Rd Acquisition Act a« to the value of the land assumed 

^ZZZtTL'r *' lMk " 


. .- fTjJSl, A ( H URM i\ Of tribe S» CokMuR "f the < ui b» nothing £» 

Maharajah l.UCHMl-S'UR I. io*upp.*t it. When the seethe* relating to this matter 

™ E HRMUTI A !BO 1?C 99(105)-5 Sa r 564 are read together, it wiD. howembe found that the pi* 
(1890) 17 1. A W >rt .i; n£ » retaking in this "award” are administrative and 

_S. 3 (l %)-Perm,mut/ r 1 .* 

Machinery an hnd-Permamnl/y fvUntdar 


ly" inS.J(-) of the I-and 
is used as an antithesis to “ tern- 


attacked to it—Tat. 

The epithet > 

Acquisition Act of 1894 

^Proceeding' were taken under the l-and Acqni'itksn Act 
as to land of which the respondent' .ere tenant., and upon 
which there was certain machinery. The ■uch.jrtj c« 
stituted an oil-mill plant wfckb had been m-ta W m tk 


n<4 judicial (lOOi). (Lard Rakrtum.) EZRA l, SUCRE- 
tarvok State tor India in council. 

(1905.321 A 93 32 C. 605 (628 9)-1 C L J.227« 
9C W N. 451 7 Bom. L R 422 -2A.L J 771" 

8 Bar 779. 

_ /nfmiy ml* mine f( laud Huder—Information 

JiaimJ kkmd Crr* *f .non./—Vu of—Propriety. 

The remaining qu«.ti..n iHales to the reomd inquiry 
S. 9-4 the Ait. which i* a» to the value of the land 


stituted an oil-mill plant wh.- h had been m-talW « "* a ^ lKxJ , 0 t* • imW ". Start* Mail'd, the objection 
premises by a previous tenant about 25 pew™)- " a-pHbat. the owner of the land, is that ik Collector 

listed of a boiler, an engine with water heater Iu ihei.viir)and made the "award” availed 

- r— «"d » lathe. The Uxler stool on Kl(I)Nt ,| ^ M , 4tni < Hin vupplied to him without the know- 
rest to the top «.». j. ^ , 4 (h[ -*1*. Jnd not dMoutd at the inquiry. It 
lop and SRIIV I" ..< lino. inVlklllO 


ghannies. a forge, and a lathe, 
masonry and was Wit round 
masonry walls, having flues at the 


masonry walls, havmg flues at the ,> n-a ^ggested that there wa, intbc prowling' 

engine was fixed to a mavmry foun.lat.on b) „ 4(ap , (4 fraudulent, ami the objection based 

and nuls. The heater wa. placed on a f-wndatmo wHh-rt ^ ^ |hc ^ , h . lt lhc inquiry by the < .Jli 
fonnrcteil with the engine. ta«.h C- 1 re,l.nr ar.d thattKe rules of jud.i 


r ijro. inv -.. ■—.- -i—#- 

is iw4 v.MO»fd that there was in the proceeding* anything 

• ‘ *•■ • I W-jJ am |,J C . 

fiu«# • ••- . jxrftfi* apm me incwj iimi ha ***v * ^JltCtof wjh 

Wts.' but wilVonnected with the eugin*. E*b a jidkial p» relinj. ^ ‘battik- rules of judicial pio- 

^^'Zr '^^y is n--a judicial pr.xee.ling, the .ules of 

of the boik-r. for statutory inspectK-i. It i*. to -ay the kaM. perfrttl) mtellrgibk that the 

Held that the said Machmeni*were ^ br^butky ,h.. IC e I with tk duty ol fixing V to should 

ry and fell acutely within ^ 


.bwlutely w.thm ™ ,,T; n ,be '* '* 1,1 T 

and that the machinery was lhrrefore land .lepartment. awl'b-ikl at thr 

meaning of S. 3 of the Uml A< 9“ l '"" n " - .n .k.« is at the ium 


: hands 

• saint- time avail himself of 

meaning of S. 3 of the una .iu, , .^ r . - - - ink* b offered M the inquiry, bis uMuuie duty being. 

(ViuJ# Dunedin.) SECRETARY OF STATE FOR IN1HA ^ , oluwMc {hr by his UM-lled award. l*.t to fix 
p TARAK CHANDRA SADHUKHAS ,he*.m which in hi' Ust judgmenl i' the lahuc aml should 

<m7,6iI awiM H w:“ .3f «C L*'.M9- wated. I.S« t-|MW * 

31C.W N.9M 872 = 

4 0.W N.736 - 26L- w 

A.I.B 1927 P C. 172 63 M L J-W 


I ciflKtr* w>iuH be precluded \i) anything in the statute from 
unitiDg at the inquiry the crilki'Bi ( f the owner or any 


_8. ft-DecUration umkr-Date 

aartsa sgsat 


-Effect 

Market value of ----- 

ING DECLARATION UHDtlS^^^ m 

rw-tiration under-G.>vernment’* 

i^pawr LA 0 ND , AO)U a |slTI 0 ^^C^^H i * , ^^^ 
M^KCT-VALUE OF USD - COVERS JEW IS 
SS!nc. (1929) 661 A. 259 63 B 589 

_ 8 .11-dW under—iVatnre and KaA*g <**”<' 

“'it “award" made by ^e Cototor & jjjjjjj 
U nd Acquisition Act of 1894 is merely a deewem (mang 

154 


wfnn^tkx. he had "in hi, hand* if he tlw«ght that 
in the circumstance, this would advance knowledge ; but 
(hi. is |ut his divrHion (101). (/- rd R,krtum.) EZRA 

r Secretary of state for India in council. 
(1905) 321 A. 93 - 32 C 605 (628-9)-1 C. L. J. 227 - 
9 C. W. N. 454 - 7 Bom L B 422- 2 A. L- J. 771- 

8 Bar. 779. 

-8 16— /nmmkrauee—Riyit tf fniug< if mein Jed in. 

•Tncwtnbraixe" in S. 16 of the I jml Acquisition Act of 
|h94 imhxksa right <4 pa‘sage (315). (Viuonnt Haldane.) 
Bombay corporation v. Great Indian Peninsula 
Railway. (1916) 431 A. 310=41 B. 291 (297)= 
21 C. W.N. 447 25 C L J. 209 21M.L.T.1- 
(1917) M W.N. 83 16 A L J. 63 
19 Bon.L B.48- 381. C. 023. 

_8. 18 —Reference under—What amounti la-Claim 

treated ai utt/ed—Referenee *f—Propriety. 
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LAND ACQUISITION ACT'I OF 1891MC .</-/.) 

S. 18-( C-ntJ.) 

S. 15 i'f ilu- IjhiI .\ * • t |>7»* ih-»t if 

the Cofcrior ohh k * ikl fwiibri iwnaiy I.. the rat me 
•>f the tljim «kmi|l If n ■ 1 '-.rt.«if he i» iimUc 

toagnrni.il I tie person' inUir'teJ a- to the amount of 
compensation to U- allowed, hr *hall trft: j|* trailer to 
the determination of the I'ontl in manner alter acpeanng. 

In a >Ur in which land of the appellant. wfw. wa« then a 
minor ami wW estate via' under the n>anap-n«i .4 the 
t iuit ..I Wauls wax u'ten'iUy taken utvlo .hr [►tiitiyiai 
of the Land Acquisition Au. the lufkctur paid, and the 
manager of the otite un-ler th: tom of Ward, accepted. 
,t\ 19-8-1875. one rupee. describing'll a' a lyrftinal coo’ 
****** f« «h* raj land taken up. A reference to the t ml 
f-irt *4' made by the C.fe tin <n 7-2-187«1 n,.„ t h' 
afle; the rap - li ..I beer pH ., n< | . K . l|); ,.| Jlul „. (p , 
amr a, c»mp . t ..i:i o u.i, *<j>| m rh- irfeier. r. ami it 
na> al«i Mated ihat all the .laimatit' f.« OawpnraUc* 
eaiept f-ir had agree I to the t .4l«t.*\ award, ami aae«- 
eil the oanpeii'aliin lervlfteel to ther Then fan, were 
Hi Imlh a* to the f>"ii.|.nm4nt, and the anu •an 1 ' i .an 
peiiMtiMit. ml. ml to them Tltfit«UMl hM: 

\'ihe> have rtfuftil w*actrpt thi rnfnmiMim. J( vl a> 
it appear* to th. oft I -1 im%m 

ptC|Kml« i.M'ly high and their i% no chair , »f their.owing 
to terms the mattri ttfiirel loth. ft >li* l Judge for 
rhdiion unde. S-. 15 m l I* of ,he l.md AanWfwi A<t.“ 

HtU that that voukl not 1. I. !.l !, , „ , 4 4 

elaim l«> tufflpm'atHK) by the manager of the Daibhaaga 
eMate. hi'claim l.mg lrra.r I a« xltW. and that the IlHi 
< milt tried in h.4ling that .* ,ha, u f wn(r ,h .fc.* 
matter *a»«pe*i lolkHimhi Ju.!g..an.| tlui hti.«ld 
Pj" WhHh r • « 11 ihr manager na. 

UndiHg .HI Ihr miivt |«Km? * . fo / 7- t . 

M'lUKvh | 11 ii'ti'U »K MMid t'HUKMlXOl THF 

DtkhHANf.t MrsiriPuiTV. 11890'171 A 90 
18 0 99(106 ) 5 Sar 561 

- --tolnttut *H4.r - „/ ,V*,r 

F ; /Tl< - ■ Xl " t " "W ar v.ri 

./♦.» tk.n-Jnn Jt ,, 

TbeJnrWktiw of the t ran under Ac i , M i ^ 
■Ml. A»t I of 1894 i« a special oar and faSR 

theterni'of S>. IS. .'Hand 21 thereof. J, 

amri'- 6 ' *>22 h,W UV<n wi(dot's award, 

jml.t,' uethnecl to a urn'idetalhm of .hat obi*,**, 
Ome therefore it i> acertaintd that the pah obfetm 
laken i' to the amount of comp nation, that 
nutter- referred, and the . W, 
tmne or conwler anythin* beyond ir. a*. U in 
objection to the mcaMircment .4 the liml /ft-*’- * 

L-/;,) KAtPKUtUHt N.UM 

• ■ Shi Kh I AKA oh Si AIK ion |\t.i« iv r llvrn 

(1929)671* 100 31C W N 2W sic i i 1,. 
1211, c. 536 32 Bom L. R 522-19C0 A LJ 126 
_ s ( A> 1 R 1930 p C 64 = 58 M. L J 223 

^e accentJb;:: 1 ;::^t;, 

- i 

” ut 01 L ' s '- 1 ’" «'••*«.« ielteSSS 

__.. Market value of land 
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LAND ACQUISITION ACT (I OF 1894 )-{CcntJ) 

S. 23-Market value of land-(Owrf.) 

The foundation cf the appellants case rests on the aver- 
ft- r that »h<n once pro.trdings for compulsory acquisition 
nader the land Acquisition Act have licen set on foot, the 
ictere>ted |urties (the owner and the acquiring party) 
.anm,t come to any binding agreement regulating the 
amount of the purchase price. There K nothing whatever 
in the Kano Acqmtion Act itself to negative any surh 
ughr. If the parties before the institution of the proceed 
in:« vontcT.pljtci by that Act chose to agree, they were 
perfectly competent to do so and there is nothing whatever 
in the words of the Act to suggest that this power is thereby 
taken away Thr Act certainly does not directly affect 
'»h a iru.lt. nor can thrir I.or<M)ips ascertain any reason 
,hf <JU ,hj| ^PvlHiry powers have been invoked in 
order tos^otr preferly from unwilling vendors, should be 
jrgat.cd a> denndins all patties of rights they possessed 
/. u.:e rh« procmlutgs began. Panics, who were competent 
Wore the pe.ceesangs to ag.« what they thought was the 
MtMpiKe for the pnpety. remain competent after the 
pwtwimgs and an agr^ment >o made is capable of 
•on; caloru in the Courts in the ordinary way. 

TV fact thitth. inti ic»tcd parties have entered into a 
. “ »" ‘be prke will not effect the jori.dk 

V u v ' tr* 1 * lo “bat in bis view the price 

i t LyJ F *‘**'""■) POKT PkESS (0. 
Hum MV * ukpokaiion, (1922) 491. A. 331 (334 5)- 
46 B 767 (7701)-16 L.W. 664* 

?i Rsm 1 p ?is? L . T M W - V m “ 

aT* L sL 1 ? 8 /.‘S CLJ 539 '27C. W. N.418- 
A I B 1922 P C 365 681 C. 980 - 43 M L J. 419- 

7 ’'‘'n ,M NNJtrS.th- 

M tTf H ^ Ck4Htf •* '•*/><>»< <•/ /W Mw,h- 

H> S'. 15 and 24 of the | Jn «l Acquisition Act of 1870, the 
™ value of the land at the time of the awarding of 
-2 ! 1 " 11 !. 111 * •« J** into consideration. S. 25 

1 iR ‘. !° «br «t»e when the land is acquired as the time for 
Her *imr : us ,j| ue . Independently of that provision, it 
•JT , 10 . '"7 «<l caprkrous results if changes 

2f £* of ! hc l4nd hrtwwn ,l * ,im « « hen i! * 45 

tAm 1 he actual conclusion of the award were to increase 
'*. , 1,5 va J ,0f The lime of awarding compensation 

.hr mcanir * «b* litre of compensation— 

,,T Jl * hhh, b f »cht to compensation attaches. 

If * 1 *hich had leen used as public roads for 
v,,^. 4 f <cn, 0 , 7- for a public purpose 

ffaSiCfij’iftk* Act - l87 °- fori dock. B& 
n.u .i,' ,? . ,he rbmtifls to have made out anabsol-ite 

,he Act °° iy ’ 0 
Vprn.va.ron. ,nd that the !arxl as road had no market 

*• ». | h.n the meaning of 5s. 13 and 24 at the date of its 

ta • hv ? Z * ** **. t*'* 0 *- ,/<U fHriktr ,hiI lh< 
... ‘ ,; ‘2 ‘Jf * '«’ the compensation was awarded 
ZaT,. .7 r** Jn d the land belonged abso- 
Zd burden of the roads 

P y of being used for any purpose, could oot 
\ uT\t.'iT*r ,,J c Vabe - U ,J tf'W) Manmatha 

M «T S f CR ^ BV 0F SmE K0R ,NDM - 
189/ 241A 177 - 25 C. 194 -1 C.W.N. 698 = 

7 Sar. 226. 

JSL >» tf S ' b ~ U,U ' (“'Parting to until ferMUf 

cn*r Published a dcclaratko 

a^l.m.-u 1 Uod Af 9“i^*ion Act. 1894, that the 

S i? for a p uwic p-'p^ « 

d « iara,ion 

. g Mme lard belonging to them, bat at the 
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LAND ACQUISITION ACT (I OF 18MHM | LAND ACQUISITION ACT (I OF 1894 bACmi.f.) 

S. 23-Market value of land-<CW4.) S 23-Market value of land -(Canid.) 

same lime, or announcing that (he former declaration »i' --Appeal' in valuation catr will Ik entertained by the 

cancelled. Roard ouh •« question' of principle. Errors in law. includ 

HtU, reversing the High Court (appellUe >Uc). **»« ,tlf ; in? error' in appealing or applying the rules of evidence or 
only notification which gave right to take the appellants' the judicial method* of weighing evident. are matter* that 
land was the second notification, and that therefore its can and mill be dealt with appeal by this Hurd, but 
date was the date for ascertaining the market value of the when a difference of opinion has occurred between two 
land within the meaning of S. 23 subsection I. clause I. 1 Indian Cants «p<<i the number «.f rupee' per yard to lie 
of the Land \cquiskon Act. (I'iv.mtf DnnrJm.) M t S» allowed foe a pk* <4 land, a* to which their Lordships un 
r. COLLECTOR OF RANGOON. 1 form no (vimon of their own. it would be alike unprofitable 

(19291561. A 210-7 R 227 - 33C.WN 612- and impracticable to embark on a rorr.parison of thct'eci- 
27 A. L J. 677 = 31 Bom L B 753 - 49 C L J. 523- son* of these courts. In cases relating to the acquisition of 
30 L. W 16** 1929 M W. N 448-1161 C 599= land the whtie matter, L th of fact and law, is a proper 
A I. R 1929 P. c. 126-56 M L J 795 subject *4 appeal in Italia, for their heal knowledge and 
... . . a ... ... | eipericfxe enable the learned judge to form useful judg- 

- Dttitim*/ /«•/«■' CtmrU « t—Pn., GMrfTElJJJ ^ «hc* (Z3J Sumetr.) KOWROjl 

inUrfirtntt wilk-Ccndilianr. 

It is impossible to conceive anything inure inconvenient 
than tnat a court in this country should be called upon to 
review the determination of arbitrators as to the value <4 a 
piece of land in India-a mere question of fatt-wrthowt 
the advantage of any local knowledge or the pr.wJ.ge of 
seeing the witnesses, or even the opportunity aril the 

'‘’/ecWU S6116CLJM5 
(1912) M W.N. 781 -12 M L T 195 16 I C 188 
14 Boo. L B 833 - 10 A. L J. 271 23 M. L J 276 


KUSIOMjl WADIAr. Gov Ik N in M OF Bum It A V. 

(1926)52 1 A 367 ( 368 9)*49 B 700- 
23 A LJ 603 - 20. W N. 691 42 Lab L J US- 
27 Bern L R 1140 6L R P C 154 23 LW 46 
30 C. W N 386 A I R 1925 P C 211- 
90 I. C 48 49 M. L. J. 233. 


-In appeal* invf.ing Motions of valuation, the 

dc*.rcc cempbinedof will not In interfered with by their 
l/mbhip* trie" «»w ern«eni»j' prin<i|il< h.i' I** ei» invoked 
or some important pir.e of evidence ha* been overlooked m 
m'vappbcd. (fjMd filina/nr t i.) Al M ARAM BH AG WANT 
GHaDCAV f. COM.ICIOR OK NAGPUR. 

(1929125 N L B 68 31 Bom. L B 728- 

_This is an appeal against the valuation wKwh h»' | 27 A L J 219 • 33 C W N 458 - 29 L W. 496 - 

been made of the propertyover which a right .4 pie eruption j 60 W N 417 111 I C. 587 49 C L J 398 
wa* claimed. Now this Hoard will i M inUrfere with any A. I R 1929 P C 92 57 M L J. 81. 

question of valuation unle" it can be shown that item 
has improperly been made the .ubjrct of 
excluded therefrom, or that there It 'em fundamental 
principle affecting the valuation whi- h rtmfcr* ii wn-wmd. 

On the mete question of value of 


admitted items their 
In the present instance the 


—-In an appeal again*! the reduction by the High 

tuuit of the amount aloued l«y the District Judge- as com- 
pcnsjtnn fir land acquired under the I.and Acquisition Act. 
1874. MJ. that, as the quoin*' involved were ones of 
valuation and not of principle-, the Privy Council muM. in 
accordance with the u'ual praetkr of the Hoard, decline to 
Spc-ulatv as to the proper amount to Ik awardeded under 
such circumstance'. (LrrJ Canon.) VaLLABIIADAS 

Naranji Dbvmjwmknt orncKN. Rama*. 

(1929) 661. A. 259 • 53 B 689 S3 C. W.N. 78- 
27 A L J 707 - 31 Bom. L R 834 30L W.69- 
50 C. L J 45 -1171 C. 13 (1929) M W. N 822- 
AIR. 1929 P C. 163 67 M L. J. 139. 

- /train'* rf hut indp ■*< O—Vdridlh'n in a/- 

/id Ceiihift tlK'Mauu of 

Where, on an appeal from an award made by the special 
in a case arising out of proceedings under the I Jnd Ac¬ 
quisition Act. the High Court reviewing the earlier awards 
and comparing the prices realised on >ak of land in the 
neighbourhood, having rrgard to the special advantages of. 
and drawbacks to. their respective situations, and having 
hea-d the evidence of caper!'cm both sides, .ame to tlie 
conduskm that the total umpmsalKUi <lu« to the claimants 
ought to be increased, their l/ndships aGrmcd the decision 
<4 the High Court. (lord Cd/im.) SECRETARY OF STATE 
i ok India r. India General steam Navigation and 
Railway Co. (1909) 361. A .200 - 36 C. 967 - 

10C.L J 281-14 C W.N. 131 41 C 448- 
11 Bom. LB 1197 = 19 M. L J. 645. 

-— Datum rf Inal iudft as to—Variation in afiftal 

»P£"* n ; ZPT NARSINGH DAS r. SECRETARY OF 1 of-Prathily-Comd.lion,. 

{Lord Bnikmadtr.) ^ ^ |(vr(| ng24 , 62 j. a. 133- | In a ca* in which, on the question of the compensation 

payable for land acquired under the land Acquisition Act. 


Urdship* will not interfere. ... 

case lodged by the respondents complams only <4 the 

&t^ v tSnTof ( i 

saW-T-^sai 
(H --u®Ss 

66I.C 606-28M.L T. 149 39 M L J 195 

__i, h as been repeatedly bid down by the Board that 

they will not interfere with judgments <4 the eou'U rnMu 
as to matters involving valuation of pr,perty «m ur 
questions where knowledge of the circumstances nd the 
district may have an important bear-gun 
reached, unless there is something to *how. **•**!**• 
IKI the balance of evidence, it would be possible to reach a 

ported as it stands, either by reavm «4 a 
ffncipfc.« b«a.« P-*"'» 

has been overlooked or misapplied 


1 0. W- N. W-flfc 

* 88I.C 566-48M L.J.386. 


the Zanabar Couit (the lower appellate Court) differed 
from the Vice Consul (the trial judge), their Lordships ac¬ 
cepted the valuation of the Vice-Consul as being more conso- 
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LAND ACQUISITION ACT I OF 1894;-(fY v . 

S. 23-Maiket value of land—<e*. '•/•/.) 
nant to .he evidence. ami a* based on m under prirs iplrt 
than that of the Z-w/ilai Cmri. 

The vice r<>n«ul hail. for sh h an inquiry 4 . thi*. rm«e 
than the tamal advantage* >4 a - f fii*t in'ia* r : f<>r. 

beside examining the w r?i*"e'. Ik fcr*w lK«- F-aSty ■»! 
visited the '|»t' in rli.pole. Moreover, the \'»c I -r.-ul ex- 
|>|ain*> much more fully than •he'the /nuilw C<«t the 
mode in whi« h lie •InhiCc' lib values from the evidence; and 
the value' he liting' out are not at nearly »o great a ■ii'tamr 
from th”*e whir h he examine*. 

It i« quite (IK that in all v jIuIIh^. j«atl>ul ■« -ther. 
there mu'l I* room for infutm e» anil ire lira!i n* of -pink* 

■Nth. Mac mmm benajtnmL air difeoh to idn 

to exact rearming m toexpliin to other*. Every*** trim 
ha'gone though the pr»e» i* aware of tl.i- I»ks4 dc 
niKi'talive proof in hi'own miml. and km«> th.i rvny 
expert nitm-" 1 alh«l l*fi«e him ha* hail hi' uWn Hi •{ 
iluipriBie'. of nm «m |i" weight aitiuiiing t<> hi* rxperi 
erne and pei-mal 'j;.r.tiy\ In >»li an inquiry a* the 
|H«'enf. relating to *wl»jiil* ..l.-urvlirg with uwcttainlie* 
ami on which theie i» little rxpriirmf. there i* n.ie than 
ordinary toum f«H gucs'W.uk; ami it would I* very unfair to 
Itquiie an mu v-xpuMtinn of rra-w* (.< the oocIusock 
arrived at (159). (/.W //Mm..) SECRETARY of 

State for Fokfksn af tains chikiiswurih. 

I'M LING & CO. (1901) 28 I. A. 121 26 B 1(201) 

8 Sar 1. 

- Determination of—Han 1 frofer of—Ptiet auefted 

by >lktr eumen of adiae.nt h*J, aeanii.J.it ume hm1 if 

*-S. 21-Jfttf. 

Ill a ra* in whi.-h the land* ,4 **mal different .wnef' 
«eie acquired under the I.tml Au,ui.rti. fl \,t. jj| „f ,1^,. 
exvtpt the appellant. amptnl the (Yflnturb award. The 
appellant did m« do -» ami had the vakathm ..f hi. land 
tefericd toihr CmjiI timler S. IS of the Act. The Di'trkr 
Judo.* carefully .11 ..If 1 ., allthe v«<n*jdr 

peilinent to the appellant’* own lard*, had dne regard to the 
attitude of the other on net* in not .4* tin# to :!*C. 4 fc. 
to.* award, and awarded «»rhe appellant empm-ark* on 
a certain haw*. The appdite Court reverb hK tot***. 

^fWrtfcnthto Ulthtolto the appellant*' 
own lam!' and font »U*i,Hy „ the eSEce a* 

^U.c precepted for the «<hrr pk«.. ThatevkWce. 
wrien analysed, however. *h»vrd. that the land, of the diffe 
rent owner* were not of a uni fan. valve fo, any purr--and 
that the fact that the other owner, had a> -«ted the Cifl < 
to,’* award was very -nreliaUe a. a k* ,.f the tree ratoe 
even of their <wn land. 

//.Wthat the appefete Court I fcgifclfe. 

J' ,d| J’ | '* rlled ** , •' * ,on * P*"* ipte. ..ml that it* toW. 
nten. n.U't be mi ^ ami that ,.f r| c IH^rkt 

It i» bully too Rim'll to *.,y that the apjHLte Ox.it. in 

t’evIuMv. refer.. ,|, r ru.le ofthe.wrw* ml<r 

! I'!' 1 ' he Wf 1 "'- "ithin an « „f ip.,— lhe 

saasaKgaSS 55 

60 W » «»■ 1»I C I87 8 ,9C W mT 
AIR 1929 P C. 92 -- 57 M L J 81 

SssratrssiiasK 
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LAND ACQUISITION ACT (I OF 1894)-(CM.) 

S. 23-Market value of land-(CM.) 

that are to I* taken into account in determining the value 
of lard. Practically the statutory conditions are just what 

1 ha* !<m laid down a* the law in this country. (Viuwnt 
, DawJi*.) V VLUP.ltHAS N.VKANJI THF. COLLECTOR. 

'1929) 33 C. W N. 419- 29 L W. 6W= 
(1929) H W N 376 - 31 Bom. L R 683= 
1151 C. 730 - 49 C.L.J.497- 
A I R 1929 P. C. 112-56 M. L. J. 750. 

- Iktomnutu'H ,'f—Ohjf/t f 0 , xrfjtl la,ul taken- 

Fleet ■ » Ti/ne *( land dm ta-Cfiniideration tf—Pr* 
feiety. 

In attaining the value of the land taken under the 
I^nd Xcqji'ition Art the Court is to take into consider- 
ik« the market value of the land at the date of the pobli- 
<atN<i of the declaration under S. 6. and is not, on the one 
hard, to -ivc tiwre because the object for which it is taken 
!' likely to increase its value, nor. on the other land, to give 
le.« !iecau*e the same object is likely to increase the value 
the owner’s remaining land. This excludes for both 
furtV* .prvulations on the effects which the object for 
»h:- h ib land is taken may produce on prices, except to the 
extent to whkh it is *hown that such speculations had 
actually entered into the market price of the sort of land 
taken \ty the date of the publi.ation of the declaration (134. 
Ml. 143). (M HMemu.) SFCRCTARV OF STATE FOR 
FORFK-.N AFFAIRS r. CHARI.FSWORTH. PILLING 4 CO. 

0901) 28 I A. 121 26 B 1 (16.22 3.24)-8 S»r 1. 

' Tt * value of property cotnpolvorily acquired is the 
value to the »ell« of the property in its actual condition at 
the time of expropriation with all its existing advantage* 
and with all it* powibilifo. excluding any advantage doe 
to the carrying out of the KlMM for the purpose fo. whkh 
the property \s compul'orily acquired (135). (Uri Bn* 
mvtee ) S’ vkMNT.H DaS V. SECRETAl«V OF STATE 
F«>K IShiA IS COUNCTL (1921)521. A. 133- 

«««, 6Lah W-23A L J.113-6L R.P.C.64- 

2 0V, N. 137 - 27 Bom L. B 783 • 29 C. W. N. 822- 

26 P. L. R. 205 - A. I R. 1925 P 0- 91 ■ 
861. C. 556-48 M.L. 3 388 

An owner of lands acquired under the Ijnd AcquW- 
iron Act i* entithl to the value to himself of the property 
!° 5 rendition at the time of expropriation with all 
us then mi .ting advantages and with all its future possibili¬ 
ty. e*Ming only any advantage due to the carrying oat of 

•he scheme fo, the p,.poses for which the property was 

Iwng acquired. (M HUmnhrgk.) ATMARAM BHAC- 
w ant Ghaigav r. r01 i.rrTOR of Nacpore. 

(1929) 25 N L R 68 31 Bom L B. 728=-' 
27 A L J 249 33C W. N 458 - 29 L. W. 496" 

6 0 W.N 417 1141. C. 587 = 49 C L. 3 398- 
A I R 1929 P. C. 92=57M 1.3 .81 

-3- F.'tJ/n/,- i>f~Sitfe Mh>, hud in neigkhttrhtli 

1.' m -nth, lef,<r.—V a I„ { „{ 

Sale of other bnd in the neighbourhood, with similar 
advantages nearly 15 months More, is cogent evidence as 
to the market va|„,. of | Jn d acquired by Government under 
the I jnd Acqui'ition Act. when nothing is shown to have 
happened whkh materially affected the value of the land 

between the date of such sale and the Government’s dccUra- 

trow for acqorsii!,,. (fsrd Canen) GULAM Ht’SSElN 
AHMFI) :. UNp ACQClSmON OFFICER. SOUTH 
Balsettee. (1928)31 Bom L R. 241 -11410.9* 
29 L. W. 507 = 66 M. I. J-1 27 ' 

—Gr. <,nme,:t ,n >f land'acquired t>'« ** 

' ili/it ah, h under S. 6 —Building erected on land by t! 

c-X/i T* - Vah « °f— 00 **<r if land H 
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LAND ACQUISITION ACT (I OF 1894>— 

S. 23 —Mavketvalue of land-(cV«/i.) 

Land, which wasi» occupation and the pnpoty of the 
appellant, was. along with other tand, *qutinl by "* <*°y 
ernment under the l-uul Aiquistkm Act. 1JW4. '■>) a i*- ■-« 
fication undci S.Oot that Act. which was served »s l) <* 
4—11—1920. The Government. howe'er, mangel to ta.c 
possession of the lamb SO acquired sometime pceciou*!y and 

erected building thereon. On a reference made utwW. 

S. 13 of the Act the Courts bdo* refmed to all.* the 
value of the building erected by the Government upuv tire 
appellant’s land to be considered in •*/"£«'« 

compensation to be paid to the appellant, held, that ae wa^ 
only entitled to compensation for the oceupauon o the 
by the Government before the not.licatmn of 4-11-1W. 
and awarded such compensation in t.,e form of 
the value of the land computed from the dale when t.< 

Government took p**»ioo 

UtU, affirming live Court* U4ow that. a> he Gmew- 
ment were in a positron b, law a. 

their position by a not.lteut.on under b. 0 o 'he -U< JO 
must l* considered to have been >n Vf *™*’*™' " ' 
notification, "not as mere trespasser* ur.de. ~ 
colour of title ihM the M**«**'^"** 
land ought not to be included in the 
become the property **** '» 

of the case was met i»y .- rr , 

entitled to compensation for the mcgp.n.m o( ■ J ^ 

A. I. B 1920 P C ■« 

- C ,.„„W "Xr-X 

. 

for the acquisrtron of a 1*4*1 

quarries besides aiwert ' 1 J. . available to him of the 
judge foot'd that the cnl) « 1 b> fchKh |hc the 
value of the ownership was Quarrying «*« portions 
MmindAr, had "»■ " ,k1 ,« , 

of the prooerty for five year . quarrying o'er 

He found that at the same rate a ^ 

sum he allowed twenty h , ^ 

,kt - ^ '•* 
On appeal the ,, »«h ' < :® u “v*| ,hc Zeminda*» «*>«• 
had awarded too much in re**- laliun .huukl be the 
They though. ^ lh e estimated of 

actual rent of K». 140 ' f only |5 should be 

Rs. 200; and that VJ | ur R*. 2.10ft 

allowed. That cut down the nul. ^ ^ I>iJlkt 

HiU, dissenting from the H.gh ^ a lbe 

lands, instead of the rent actuauy > .i, wz h 2> 

that, as regards the nur "^ 0 JT£en *o«» f« departing 
years seemed large, no cause (1 _ „ kn had a> the 


LAND ACQUISITION ACT (I OF 1891)— 

S. 2o-Maiket-value of land-fC'^W.) 

In deter mining, under S>. 25 an«l 24 of tile Act. the Value 
of land, which is absolutely wwthlc" in itself but which 
has a potentiality of being u*ed for salt works, the owner 
i« entitled to the markcl value of that potentiality. Where, 
therefore, it was found by the High t ourt that in order to 
e*tal4i*h salt work* it wa» ntse**ary to lay out a large sum 
<»l roomy and to do a great deal of construction, and that in 
"" of iup»c» on salt 


Co 


one can *une people had spent / lakhs of ru|«> on 
»uck> and had not made them pay at all. ktU, that the 
High < on it was right in drawing tin- inference that it would 
not pay anybody to pay for land of that ort, even rl they 
woe going to construct *alt works upon it. more than 
the value a» waste land. (I’iw#**/ O"nidiu.) VaLLABH- 

das Nakanji r. Thi coluc I ok. 

(1929 ) 33 C W N 119- 29 L W 694 - 
(1929, M W. N-r.6-31 Bern L.R. Wtf- 
llS LC. 730 = 49 C. L J- 497 - A I K. 1929 P C .lli£ 

- Tmpio and *-ir:t*{i .<* 4iW it kali 

In proceedings under the Land Acquisition Ad of 18/0 
fur the acqwsitiM U a plot of land containing granite 
quar.Ks besides amicnl temple, and sculpture, tire High 
<sdng the vompen»ation payable-, held that the 

_carvings had im market'aluc 

Theii Loerhhrps ,mkuii«J in the view of the High Court 
otMi'hm: "It.» highly improbable that lbe| should have 
ony-fh/*) (UrJ //**.»«) StlKhlARV 0» Si Alt 
I Ok INDIA IN t OtMU r. SHANMICAKAVA MUUAUAK. 

(1893)201 A 80 16 M 369 ( 377)-6 Sar. 296 

_ II «kmi* •" tanJ-Uu ft wm»p «t- 

/•< *mr •/ W el-Ufiihtj of 
In piv-ceding, under the Land Acquisition Alt, 1870 lor 
*qwdt.on of a pkit of land containing granite quarries, 
uoc ol the learned Judges of the High Court, m assessing 
the compensation payable, held that the District judge had 
erred in owning to notice the evidence a. to rhe actual 
priAts earned by the persons wIki worked the quarries, 
lie referred to tAidence shewing that there were about 40 
}*,**> in the ullage who earned their livelihood by stone 
quarrying; and. calculating thnr annual profits at 
ki. 100 a pt«e. he concluded that the amount of profits of 
which the «laimant» would annually be deprived might be 
*< down at Kv. 4.000. On that amount he allowed 
ten years’ pore has*, and >0 brought out a sum ol 
K*. 40.000. whnb he said wa» the damage gained by the 
persons inteie*ttd by reason of the aeqursit.on injuriously 
effecting their property or earning*. I he other le-arneel 
judge agreed a.* to the amount of compensation awarded by 
hiscoUeagoe. but not in his reasoning. He- said that no 
arose with ropeit to lo>. of earnings under clause 
] of s. 24 of the Act bat he added that Hie wly way of 
AHtrtaining the market value was to take the aggregate ol 
the profits or earning* derived from the- land and to 

it- 


years seemed large. „ ho had aM 

from the opinion of , Ih , Li i,(§,. (£*rf HMmm. 
pariies and IN 

SlCKETARV Oh STAl t ( y893) 201. A- 80- 

SHANMUCARAVA MUDAI.I. ^ M 369 ( 378 ) u 6 Sar. 296. 

_ w 

l4»d-PirmiwkWl 


//./J that, in including the earnings of the quarrymcn, 
.hether directly as earnings injuriously affected, or in¬ 
directly a. -welling the market value, and the estimated 
loss of those earning-, as an element in the compensation, 
the High Court bad introduced an erroneous principle (88). 

No compensation i* tendered by the Collector or ordered 
by the Act, e»ept to persons interested in the land. If ihu 
acquisition injuriously affects the earnings of the person 
interested, he is to obtain further compensation beyond thu 
market value of the land. But no compensation is given tu 
persons not interested in the land, on the ground that their 
earnings may be affected by the change of ownership, or in 
deed oo any gtoand. The 46 quanymen are no more inter- 
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LAND ACQUISITION ACT (I OF 1891 h^Contd.) 

S. 23-Market value of land— 

ested in the land than a ploughman or a digger i* ir.tcrnted 
in the land on which he work, for wage*. Nor are their 
earning* the earnings of the Zemindar. who i* intcre^ed. 
The market value of a property i» not increaxd hy the cir¬ 
cumstance that a number of per-c work on it aa>l so rain 
their livelihood. That i, no pr.-6t to the oner ; it may be 
expense to him. And the award of ike High t ourl haslht 
extraordinary result of putting a Urge »m into the pocket 
of the Mudaliars (t «e owners) on the ground that some 
of their nighbour* will be injured by losing their employ 
mrnt (889). (fad //oUonit.) StCRhT.lMY OF SJAIL 

for India in council r. shasmugarata Mi dauar. 

(1893.201 A 80 = 16 M 369(378 9)- 6Sar.296 

■- S - - J (->-1’ fir «*■ mar fit fant-At,Mrd 

in addition of—Smuitj, 

It is pointed nus that ihe award doe, not give the 
additional 15 per cent.on the market value, whi.h i> due* ted 
by S. 42 of the Kind Aiqubitinn Act of 1870 to It paid 
l») the (ullev t«*e. Accwdmg to ike exi t term* of the 
Ait the awaid i, only to axertain the market value, and 
then the Act itM-lf inures a fuither oUig-tioc. ui the ( oUn 
lor to pay the 15 per lent. The eHeit i, the same whether 
the award issileuabowt the added percentage, o, expressly 
includes ,t (80). The Collector must pay |5 per cent, on 
he sum awarded Wording to the provision, 0 f S. 42 of 
the Act before he can make hi, title pe.frvt (t») tfaj 
/MW) SECRkTAKY Ol STATE M)K INDIA IN ( OLN 
CIL SMANXIUGAkAYA MUDAIJ \R 

(1893) 201. A. 80 * 16 M 369(376-7)- 6 Sar 296 

“T , 8 W-C*Hi-frrm.*t if CMfitm-Ordtr 
S. 33 of the Land Acquisition Ad of 1870 diint, that, 
•hen the sum awarded exceeds the sum tendered by the 

r.* 1 * piid ,f * ( ° |teto ‘ W 

t ™ or stati for India in 

COUNCIL :. SHUNilll'.AftAYA Ml'DALI lk 

' 18931201 A 80 16 M 369 (37$)-- 6 Sar. 296 
Sections 31 and 32. 

td OH land hy thud fart, anj rtmttaUt hyh,m ,* 

[^'-Cmfinmtianuoi.ntr */. 

Uid on which Mood mu ,„«! ^ 

vnde, the Land Acquisition Ad I of 1894. The .tn2tu.es 
consuted of a residential hou*e. Plaintiff W an e cX? 2 
the land by reason ol a purchase at a sale thereof held 
under Bengal Act XI of 1859. The onne.ship of th- lu.Wi 
tng <m the land did no,, however, lot ”Z 
his puichase, and it continued tovo, in the deS^u 
whose predecevor m interest had put up the U..ldine 7 jJ 
total amount of the award made in respect of ttehoMire 
acquired wa* Kx. 14.54x9. The sum 

"f btructuies" .ind ti„- , . respect 

Rs. 12,388. " ,c * k,,,,0,,al «»****» m 

H<U that, in assessing what portion of the 

Err ! -=^:S 

*l»d Acquisition t^S 

"** «“ '*«■ i..o cooudo^iou - 

plssis 


LAND ACQUISITION ACT (I OF 1894>-(CW<0 

Sections 31 and 32 AContd.) 
the materials less the cost of removal; and if the defend¬ 
ants did not remove tut bouse they would lose it. 

Tftetc is. however, the possibility that (if the land had 
not been acquiied under the Land Acquisition ActJ the 
o«ner of the land would not have desired or required the 
removal of the house, and he might have been willing to 
pay to the defendants, the owners of the house, more than 
tne mere demolition value of the house. In other words, 
the owner of the land would be a possible purchaser, who 
might I* willing to give more for the house than any one 
eKe. a. he was the owner of the land. 

It i. aho to be ien*ml*red ar.d taken into consrderatioo 
that if the defendant, were called upon to remove Ihe house 
I *•*) »°a)d be entitled to a reasonable time for such removal 
and that during Mich time the plaintiff would be kept oot 
of enwratn, of the land (223 6). (Sir Unetitt Sander m). 
Naravan Das Khettrv v. Jatindra Nath Roy 
Chowdhukv. (1927)541. A. 218 = 54 C. 669- 
26 A L J 1 -(1927) M.W N. 461 -1021. C. 198 (2)« 
29 Bob. L B 1143-46 C L J- 1-31 C..W.N.965* 
8 Pat. L T. 663 - 26 L. W. 848- 
AIR 1927 PC. 135 - 53M.L.J.158. 

'- Com fenutiom—Appointment of—lift inttrtd- 

Remjmdir to-.f ( rmt entit/fd tfi-Apfirtirnm* 

l frfm. 

In the case of land taken under the Land Acquisition 
Act. it wa, fiwnd that the respondent was entitled ,o a life- 
mtere^ in it. and that the appellant was entitled to the land 
, Mibject tosxKh life interevt. 

Hdd that in ,uch a ca*e the division of the compensation 
t*<wy into halve,-onc half to be paid to the appdlant, 
and the other half to the r^pondent-was a very reasonable 
| * a > *'>h i« (70). (Urd HMtnu) SRI BRAJA 

Msorx Devu Caru r. Sri Kundana Devi Patta 
Mvhadkm (1899)261 A 66 - 22 M 431(455)- 
1 Bom L R 287 « 3 C W N. 378 - 7 Bar. 528 

9 ML. J. 167. 

-- Ctmfrnuti.w—frr/w m utt and ctttfi 

tien of Uni at nmt of in <Kfutuiion—?t\Tnx facie lillt tf 
-A'i:>r/ {/aimanl—Omii on. 

In ihe ca* of a land compulsarily acquired by Govern¬ 
ment for public purpw (as, for instance, under the Land 
Acquisition Act) the fnma fait title to the compensation 
money is with the person in whose exclusive use and octn- 
, ration the land wa, at the time when it was taken by 
the Government and the onus lies upon a third party darni- 
mg MKh compensation money to establish that he bad a 
»*lter title. (Urd Warrington of Clyfft\ MaNCHI 
AXIECE AKUE V. MaNCHE KOJO ABADIO IV. 

(1927) 107 1. C. 347 = 47 C. L. J. W* 
30 Boa. L R. 765 -A. I R. (1927) P. C. 262. 

—-Comftmalton-fitfa to-MtmUrs of 
Right of. 

None of the provisions of the Land Acquisition Act of 
If' 4 reh,in 8 »o compensation cover the case of members 
. ,h f P ub,Ki * bo naturally do not come within the pron* 
>»n fo» compensation contained in S. II of the Act (3l5> 
(k tuonnt fUdant). BOXIBAY CORPORATION V. GREAT 
Indian Peninsula Railway. (1916) 43 I A. 310“ 

41 B. 291(297)^21 C. W. N. 447 = 25 C.I* J.209= 

21 M L T. 1 = (1917) M. W. N. 83 = 15 A. L. J- 63* 
19 Bom. L.B 48 = 881.0.923. 

-Hindu widow-Maintenance of-Land assigned 

her adopted son for—Acquisition of—Compensation mooej 
paid in respect of-Adopted son’s right in. Set HINDU 

Law —adoption—adopted son—adoptive mother 
-Maintenance of. (i 879 ) 61 A. 196 (210)- 

annuo# 
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LAND ACQUISITION ACT (I OF 18MMC**) 

-S. 32-0'*' under—Nature cf -St* farl of 

award. 

The view that an order under S. .'2 of the Land Acquisi¬ 
tion Act of l&N may appropiraldy be deewd » an inter 
mil of the award mat* by the court i» hawil upon a 


LAND ACQUISITION ACT (I OF 1894MCW*) 
Section 40 -(Cmti.) 

the initiative oat of the hands of the piomotor and put' it 
in the hand> of the Government (WV). 

That the nature of the fii't inquiry is no sense litigious 
and that the owners of the land are purposely ignored, as 


ral part of the award mace by the mIm. is strongly *hown by the anxious piovi'ions made 

misapprehension as to live meaning *** *™ . »regards the second inquiry, for which (S. V) "public 

award as constituted J™**"**^^ **•>* for .lain, for compensation 

which states the area of the Uml. ■** ^ ilip5 * inlcI «,ed in the land to appear at 

allowed and the appor.ionmen among .he , til ^ d JLc c Tpecified («»). 

in the land of whose darns the < *km* orrn^on. ^ |q ^ fi(sJ irpui[y a „. , heie . 

meaning thereby people whose interests a » gj *• fixf lU founded (100). (U.J k*k,t,*n) EZRA t> SUCRE* 
but from the moment wher the _sum ha. KOO^MOUii ^ ^ ^ ^ ^ r<(UM IL 


,Tei c i ( the award 31 m M,K 13 

Court under b. 31. Sub-b. It***** ' w " intrr C1905) 32 I A 93 32 C. £05(626«)-l C L. J 227 
have ceased ; and all that is left a dispue w™«» 9 C W N. 454 = 7 Bom L R 422 2 A L J. 771 - 

ested people as to the extent of heir 8 Sar. 779. 


no part of the award, and it would indeed be strange 


if a controversy between two 


the nature of —S M~Arfafr ai /«• e<auf,nulim mevety railing 


their raoKtive intercts in a piece of Und should eipj ***,/«■ HUtle t* hnJ—Deau,-n V-kc*-judicata :n rivil 

certain rights of appeal which would l«r wholly taken away ti „ (ui , /, Und. 

when the piece of Und wa. lepie^otol U a ^m-.looncy A a hlRf r * Ute v U ed to eject tin: defendants 


paid into 


Court (137). [WW»^') K.vMATHAS (| 


DR A RAO o. RAMACHAHDRA KAO wall t»Ulc. claiming ihc right l» resume that tenure at 

(1922)491 A. 129-45 M 320(330) 20M L T 104 m| „ ddeodant. claimed to bold a gh.twali tenure. 

26 0. W. N. 713- 35 C L J 546--0 A, L J tSJ ^ mhith tllry , l(U | ( | w4 1|f , 4 , the payment 

16L.W. 1 -(1922)M. W N 359 24 Bom L B 963- ^ a 6l „, ^ 

A. I. B-1922 P. C. 80 * 67 L C. 408 43 N h 4. n ^ ^ ^ ^ ^ Wftime brwgh , a 

_«, u - e^mfeuutian KHtr-O*"' 1 ‘be baduinl >4 the defendant*. claiming against 

8 -2*7*25 .r vzfz him the whole of the wpmmlai MMJ which had been 

,,/Af /#, /w« ^ pawl into (*Onrt by the Fa! India Karlway Co. in respict of 

In a case in which property i' compul-snly acquir.-. <> |jbJ in ,hr » u l«ordinate tenure, which had Ixen 

the Government or a pulilic b-xly under a sialule cure the Ccunpany, the defendants'hu.lianrl claiming a 

sDondtnc to the Und Acquisition Act. Ih'M. the iv m vharv i nl h,t numry. Kndmg that suit, the defendant*’ 

the absence of any indication in the statute to the budomt died, and the defendants were vil-stitutfd for him. 

entitled to interest upon the compensation arn-wnt In* th. |(| |ha , a %tS p,^, in appeal in favour of the 
date on which he is deprived of powM*. platatiffN falhef awarding to him the whole of the compeu- 

The right to receive intere.! take, the fka >* th* n«h money *-o ih, gi.mrnl that the defendants’ huskiul 

to retain possession. (/W Wm"*#* *t c W ,N ^ : l had no valid right in any poiti-m ..f the land, taken and 
WOO.) PllhPANI) PARER ■* -™" 1 ’ 1 ^ *' Wl " 

BLICTRIC POWER COMMISSION. (1928,28L lhlt , k dccfoion in the prior »ui. was rajudieda 

111 I. C. 261*= A I B 1928 r. C. a< ^ ^ ^ $ ,j ^ ( . p ( . of , 87 - , [%) 

r VJU, tf 11 *.».•' The very qae^nei in this cause, ri:.. whether the defend- 

*-40 —Enquiry ttmtim* ants held a permanent tenure, or whether the plaintiff was 

^ [''7^ LaWdoi Act of l>94 entitled lo resume it at pleasure was directly and sub 
The general scheme • . c^^nment .tantially in issue between the parlies, and has Ireen finally 

Uthls: There^. first.tolwan iiiq O O ^ decided between ;hetn (1%). {M Xt.*kr*U.) TeKAIT 

Officer into the ^ of ^ work. Ram CMUHiiU Singh r. Sum All Madho Kumaki. 

p-yif *-A. a Hindu, died, having executed a dwd of settle- 

Theohiectioo of the appellant, the owner of the land' men , o| a D hUnroveaUe and immoveable properties, infer 

T • ^ .mrler the Act. Uto the procedure under the fin4 llt in j 1V0W 0 f bis junior wife. 7. A portion of the land 

* «»* U, hav.eccmrf. w gjftw. «wl tb« in the possemioo of 7. wax acquired by 

Sdid n« receive, notke of that inquiry. ^ ‘bat it was { J^ tnmn , ond er the Und Acquisition Act. The usual 

a . J Lhind hit back. proceedings foe drtermining the amount of compensation 

conducted behind h.s oac« p a ^ ^ jfow m |# |hf awjrd bu , a qBto . 

The section pcecribing «ba»^«U — ( ' inr . lioo d id arise as between the adopted son of A and 7 as 

the face of this enactment, tlwre i P ™ j t0 ,j, e character and extent of the estate that she took onder 

or implying «he presence «the know Wge xht0er<iolx ,!ement. If she took absolutely, the money 

the land. The theory of the s«Mon ou ^ ^ k * tM kd forthwith; but if she took a limited interest. 

,he Goernment. through •“.«*«• “ 10 (|hef be, share would have lo be invMed. The dispute was, 

to public interests, and it wiuithe XT. under S.3l.«ul>S. (2) of the Act. accordingly referred to the 
moter on the one hand. _ nor , , the District Coon of Tanjore which held that the widow had an 

£,^■£1.3ma#--- >$• “»“ “ nto ,ht ^ 01 s - 32,hc 

of the inquiry, for thU U all that u J* ^ J H(U , e «f»in* the High Court, that the decree of the 
empowered to appmot time ^d place . . Court in the land acquisitioo proceedings rendered the 

Z'Z aft &SmS#i i ^ »• ■ i ' k * - * * ■* b "*“ ^ 


c tenure within lire ambit of lu> ghat- 
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LAND ACQUISITION ACT (I OF 1894Mf. Li.) 
Section 64 -(Co#J.) 

to the dispute in tbe said pimewling' ami ibeoe claimuR 
undo them. (/W BmkamUr.) K\\l\< H.VNDKA Rau 
J-. K.tMACil \NI>K' kAO. (1922/ 491 A 129 137 8; 
45 M. 320 (3301) 30MLT.154 26 C W N 713 
35 C L J. 515 20 A L J. 684 16 L W 1 
(1922i M W.N. 359 21 Bom L B 963 
AIB t 1922) P C. 80 - 671C 408 43 M L J 78 
S. 54-Privy Council Appeal under. 

NAIIKL AND bCOtl Uf. 

- Am;n<tin; .11 .•/ 

lit .ID dp|X‘jl tO t|»C I'll' JT * 'Mini Under 2b. *«L->.t2 * 
ol the Lind Aequixtion Ait oi 1>*M (Annnding Ait o4 
1921) the nutlet niu>i lx coMdcItU and determined in the 
same manner a« i( it .eie 4 fragment bum 4 dam in Jr 
ordinary Miit ( 155 ). {LrJ .Nakmngh I».v> 

r.SECKElAKV ot Mail 1 uk India in ioim.il 
(1921 52 I A. 133-6 Lah. o9-23 A LJ. 113- 
6LRPC. 61 2O WN 137 27BomL.R783 
29C W.N.822 26P L B 205 
AIR 1925 PC 91 - 86 I. C 556 

48 M L J. 386. 

--The Land Auction Amending Act ol 1921 ckvlam 

-«-td» under the L-ml AequmtM, Act. IW4. to I* deuces, 
w a» to Inns them «!*■ the Re. e.ul n|« as to appeal* to 
this Board. I»ut it duo not prexnlc any 'pcvial mwk. in 
Which they are to be treated. Thi. Board U> lour,d it 
n«e>saiy to limit the extent ol the inquiry, t a order to save 
the partie> costly and IruitleM liligatiuu Just a» in cares 
where there are concurrent finuu-.g* 0 ! Ut in the Indian 
Coutts. It has long been the general rule o! the Board not lo 

HI kd that Ur.* Bond .ill not , c vk« ,|* u ^ 
Iiidl.in Appellate (ooil merely up*. quolM-.* o4 value. 
"hm Ml Uffcbpt luve ttkM criah nu the 

experience on which lo lound an opinion of their o.n. in a 

S'V r' J* uf twn ^ n ‘ ' in India 

diHc. (and a f*tM, where they ,omw> it i» IK>; (k «, r 
ptacttCC .0 .nterlae. as an appellate trilnmul. «*» there 
appears lobe error m law o. mixarria-c of mstic*. (L,J 
NOU Kt>J| klilUMJI W AH AGUI LkSMlM 

Bumbai. 1925) 521 A. 367,369 70j* 

* 9B '00 - 23A L J. 803*20.WN,691 - 
42 CLJ. 143-27Bern L R 1140-6LBPC 154 - 
23L.W.46-30C. W.N. 386 
A I R. 1925 P.C. 211-901. C. 48 ~ 

49 M L J. 233, 

Klein Ol. IlklUKL AMENDQCC ACT UK 1V’| 
van any such right be implied ** P 

aa a i M> 

Burma >at as - the i!2P , ', U:d Lou " «* Lo.et 

^»jsS!=«ss 

«^,d f,cm 

!»the" Hi^hTr. k L”'alhk net * WMeJ 

55 S*?.* r* ln ^^! 3 £a 

Wvy Councils if il'J r t e, ' l f<>,pul ! ,c v f ,, P wc> op ,0 ,ht 


LAND ACQUISITION ACT (I OF 1894HCW.) 

S. 54-Pi ivy Council Appeal under-(CV*/»/.) 

201) u,J Rangoon Botatoung Co.. 

1 id. Hik. t oLunuK or Rangoon. 

.1912.391. A. 197 - 40C. 21-16C. W. N. 961 = 
16 C. L J. 245=(1912) M. W. N. 781= 
12 M. L. T. 195-14 Bom. L. B. 833= 
10 A L J. 271 “16 L C. 188-23 M. L. J. 276. 

’ ~ In iB ‘ ' petition lor special leave appeal to His 
Maysy in < wneil fiorr. a judgment ol the High Court of 
liwiluy ikhvetwl under S. 54 ol the Land Acquisition Act 
varying the judicial a'*c.*smcnt ol the Court below, the 
iota! .as .Sether an appeal lay under clause 39 ol the Let- 
tn> latent in r.on appealable cases under tlx Land Acqui- 
y.ko AU. The ca»c ol AW«gMw ti^lcung Co. v. Til 
C'Wfeftr *4 A’a/ri-.,-//. «hieh had decided that no appeal lay 
tiun the High 4 cirt 111 a land acquisition case, was sought 
to l* distinguished on the ground that in that case the 
appe..! .as Iron the t lucf Cowl of Bombay and there was 
no ptotfi.x. Similar lo clause 39 ol the Letters Patent 
uppheaUe to the ,a>c. Their Lordships observed that the 
gnonu ol the uxision in that ca* was that the decisioo is 
a Lad acquisition ei»c «*» an award and not an ordinary 
dewee ol the Cowl and refused special leave to appeal. 

brum oniCLK. Salslitb Building sitls r. Dasa- 
bhai BUANJI. (1913)201 c. 763-17 C. W, N. 421. 

- OnfnU 41 h itmf.maticn mmy railing futilit* 

i f Utlt U Iand—iX-aU*n of-Appal from. 

Under the Land Aequoition Act there are two perfectly 
separate aid distinct form* of procedure contemplated. The 
tin is that ncvcwiy for fixing the amount of the compen¬ 
sation ai 4 Mi b diHiiU-u as being an award. By S. M 
an appeal from that a.ard or of any par; of the award is 
P«w to the H,gh lourt. The case in L K. 39 L A. 197 
dnida! that m those circumstances the appeal so given was 
tlx only one open to the parties, and that even if appealed 
agamt. the award >nll retained its characteristics and 
ii^p-ie of further appeal. The argument which succeeded 
w that iaseen.pha„«.% the- distinction between an award 
and a decree, and the judgment mentions this in terms by 
stating that the appellants, although admitted to the High 
Cmiii. cuikJ not have the right to vary an award made 
under an arbitration as lo the value of land taken for piU* 
pwposes up to «h.s Board as if it were a decree of the High 
l«at made in course of it» original jurisdiction. But ■* 
tUr this judgment nor any other judgnxnt of this Board 
aUuts the question ol an appeal on the totally different 
ccedmgs that ause. hen there is a dispute as between tb« 
perxms claiming compensation involving a difficult question 
’’ u, * e ‘ " ^ once the award as to the amount has beccene 
final, all questions as to fixing ol compensation are then 
an end; tbe duty of the Collector in case of dispute as to tbe 
relative nghis of the person* together entitled to the money 
*' to place the money under the control of the Court, and 
the parties then can proceed to litigate in ibe ordinary 
to determine what their right and title to the property may 
be(Lbz). UfrJ Budmatftr ) RaWACHANDRA KA(K- 

Kanachandka Rau. 

m r i 1922 ' 49 L A -129 c 45 M. 320 (326-9)* 
30 M.L.T 154 = 26 C.WJ4.713 = 350. L- J- 6*J S 
20 A. L. J. 684 = 16L.W. 1=(1922) M. W.N. 369= 
24 Bom. L B. 963-A.IR. 1922P. 0- 80= 
671. C. 408=43 M-L.J. 78- 

Valuation ok Property-Decision of 
Indian courts as to. 

ZZZ 1 *^** with—Conditions. Ste LAND ACQUl* 
f™? >»•. S. 23-MARKET-VALUE OF 

Land-Decision of Indian Courts as to. 
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LANDLORD AND TENANT. 

($« til is 1 under LEASL) 

ABWAB. 

ADVERSE POSSESSION. 

AGRICULTURAL HOLDING—RENDERING "F LIND IN. 

UNFIT FOR AGRICULTURAL PURPOSES- 
CHUR LAND DEMISED—ACCRETION OF NEW CMl R 
TO. 

Co-Sharer landlords. 

Denial ok landlord’s TULL 
DlLUV'lON—L and subject TO-PUTNI tenure OF 
-Portion of land submerged-Right to. on 
re formation sh «/«—abandonment by putni 

DAR OF. 

Ejectment suit by landlord. 

Forfeiture of tenancy-denial of lindumd's 
TITLE-FORFEITURE BV. 

KA8ULIYAT. 

Landlord. 

NOTICE TO OUIT. 

Permanent tenancy. 

RELATION OF. BETWEEN ZEMINDAR AND JoiEDAR- 
DECREE ESTABLISHING. 

RENT. 

RIVAL LANDLORDS. 

Tenancy at will. 

Tenancy for term. 

Tenant. 

Abwab. 

_Addition to rent of-Long use or ORlomun** 

validate. (WK 

* "SK J. 19-^cTn: ^-47 CL V 9° = 

8P»t lT 813-I.fcT.40P I-1061.C 171- 
27 L W 736-A. I. B. 1927 P. C. 250 - 64 M L J 293 
_Nature ami origin of. Sfi ABWAB. 

Adverse Posiesslon. 

_ Higker ritki-Awutmh um* <I-A»e,t,« 

tf iiuk rlfX l* /WlVrt/ 

ArttrmiHjIi** iturnt-PMUtum and t*yne« *f rent 

- - asr-S-JS 

•hat was an occupancy or tenant-title in to th.t ol an uno« 
ms £under p^nc.o, 

wairasrsr-TSft 

SieSoV hi* notorious that in Elions for renter 
‘icemen, of rent er for the per^n^- 

son arc prone to maintain nghts which they do no, poss^ . 
and iVfor any reason no judicial ******* a arrived 
Jtal S, parties continue on the original footing the m« 
lame of 10 Sort * period as six or 12 years (which m.gh 
beTmply explained on other grounds) wouki deprive the 
t 2d of his proprietary rights in «* 

h, M broojhl. fete*? It to 

the terms on which possession wax held. Tfct«ewgt 
Ik different if, in addition the yadioal asseruon by the 
tenant there had been any change 10 
which he thereafter made to hu landlord. {Uri Stlnse *.) 


LANDLORD AND TENANT— (CW-f.) 

Adverse possession-i(W.) 

Mohammad Murtaz ali Khan *. Mohun Singh. 

(1923: 501 A 202 = 45 A. 419- 21 A. L. J. 767 * 
26 0 C 231 - 33 M L T . 321 = 9 0 & A. L. R 001 « 
10O L J. 383-A. I B 1923 P. C. 118* 
19 L W 283-39 C. L. J 295 - 28 C. W. N. 840 = 
741. C. 476-45M.L.J.623. 
—&e Limitation-adverse Possession- 

Unde k PROPRIETARY klGHT. (1929 ) 58 M. L j. 226. 

- Uh'UmtHl—Pataual *r kertJiUry tenure— 

Xttitt *i e/nim /* Ud under—Efeel. 

A mete notice by a person holding for his life that he 
(Limed to be bedding cm a perpetual or hereditary tenure 
waild no, make hi' possession adverse within the meaning 
of the limiMtiua Act mj as to bar a suit for possession on 
the expiration of the life tenancy. (Lerd Dat/y.) MaHA- 
k \M Rem PERSHAD KOLRI DlDH NATH ROY. 

(1899; 26 L A. 216 (224)-27 C. 156 (166)- 
4 C W. N. 274*7Sar. 680. 

- MM UJ i» tkikn—Tkikidt/s failure 19 tailed 

rent turn umnt—Efeet *t. acamsl ftprsettr. 

In the case of a Mahal held in tbika. the lessee collecting 
the rents and |u>ing a fixed sum to the proprietor, the 
laihre of the tlnkadar to culled the rent Horn any indivi¬ 
dual tenant will not oeate adverse possession against tlte 
proprutex. (Mi.AmttrAlid Jagdeo Nara'N Singh 
r?»LDEO SINGH (1922) 49 1 A. 399 (412)- 
2 Pat 38(51 2) 32 M LT. 1-(1923)M. W. N. 361- 
27 C W. N. 925 *36 C. L. J. 499 - 3 Pat. L. T. 606 - 
A. I B 1922 P. C. 272 - 711. C. 984 - 46 M L J. 460 

-Occupancy light—Acquisition by adverse possession 

of. See OCCUPANCY RIGHT. 

_ Permanent tentney- Aefniiitian by tenant by 

.i u ,u past sum tt. 

‘ No tenant of lands in India can obtain any right to a 
•Jmsrrtnt tenancy by prescription in them against his land- 
whexn i hSds the lands. [S.r John Edge.) 
v iiviPlLLil M aRAKAVAR V. Ramanathan CHE1TIAR. 
NA,NA (1923/ 61 X. A. 83(99)-47M. 337 = 

A. I B 1924 P. C. 66-22 A.L. J. 130- 
19 L W 269 -34 M- L T. 10-(1924) M- W.N.293- 

~ S “ J '(lWS0lA .2»(W^V'788(i09). 

_ -pafdual lenure-Tenant under-Adverse fissosm 

Wd-FJeet apsnst UnJUrd at 
SmNt a landlord, who has granted a perpetual tenure, 
i» not boood to institute a suit to eject a trespasser taking 
■rgr.rfal rwsscaioo of the Lnd comprised in the tenure, 
vrith the result that, if be does no, do so. the trespasser 
snares a title by limitation against him as well as against 
(/J KATYAVANI DEBI ». UDOV 

KSSlii (»84)WI A. 160(164)- 

52C 417-23 A t J- 761 = 6L B P. C. 140 = 
30C W.N.1-A.IB 1925F. C. 97 = 88 I.C. 110. 

__ er *•***•*•*"" «/ M m ' Hl 

.(—plat. 

Mere non-payment of rent or discontinuance of payment 
- ( does not. by itscif. mate adverse possession as 
l*meeo landlord and tenant. {Ur. Amur Ali.) JaGDEO 

ku ,i\ Singh ?. Baldeo Singh. 

M (1922) 49 I A. 399 ( 412)*=2 P*t. 38 (62)- 

32MLT.1 = (1923) M W N 361=27 C.W N. 926- 
36 C. L. J- 499=3 Pat. L. T. 605 = 
A. I B. 1922 P. C. 272 - 71LC. 984=45 M. L. J. 460. 

_Ryotwari Pattadar—Under-rycAs of—Claim toocca- 

pvt) right by. See RYOTWAkl TENURE. 
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LANDLORD AND TENANT- 

-JOnfJ.) 

Adveise possession—/.' , 

I’tiliXnl «./ rif Ai'm 


m • • • • •* T . O ^ •• • iHi ", 

nJitru to Hiil/.rJ. 

f ! — P -/—.Ik 

The pos-cKon .4 the tetunt i* 
the lamlkml nr sup.n , pr'-pn,*.. 

inlaw the p—4.« .4 

difference whether the tenant le 

•r. and i: oi nuke n<* 
oca wb> mi;l.» tLim m’.~ 


In' - 


ihu 

(L< 


in •« fc 
.4 the 
/A/r.r.) 


(I m.y 
-son i» 
*M K<1\kV 


LANDLORD AND TENANT—(CVW.) 

Chur land demised-Accietion of new chur to- 

1 b P* ain « i * ’1>-I he did cause such a meagre- 
" v - |J made in 1*75 on nutke lo the defendants, that 
• • eat the defendants were found 
1 ir 11 . of a certain extent of accreted land, and 

«h <t they had not given a separate " daul kabuliyat" for 
!«»*.''hi" hjJ ** W,Cf ,h< ’ a 8''* mcnl between the parties, 

I' 


lie llvncight th.il the udveiM- 
placed luynml conti'ivvi*}. 

Ul MAI. FOR lM.lt IN CoiNtll. KMMINtMoN! 

(-ITIA. f1902/291 A 101 UM) 20C 518(531 
GC W N.617 1 Bom L R 537 8Sar 269. 

-- Trtipihn-P.nl h.x-Pw .. 

r , . It'/ *.». thepLotfiff Wax m some material respects defective and 

"*«*M*> the conduct of the defendant* was such 


wa* fond that the measurement had been made on 
« to the defendants, and fd e , but that it was in- 

cor-tvily mil*. 

Tl ;' C«nt kid that although the meisuiement of 

cpLini " — - • • • - • 

pirmanently-Htikd £"*** TZ!*,**** » 

ion and reformation, adjudged to bT, Sj.kf u * 52 ° JSl " *° haVe: "} 

h s nu,k M ohf:Xm u ,he w in** 

until the actum wa. brought, to the measuiements of the 
plaatitf. could not then be allowed to defeat his action co 
the gr.mml of the measurement being defective. 

The .1 l.onhlip. aimed this judgment. 

The defendant* were in default; the plaintiff having 


AUmvial land which at .me time forme,! p.,t .4 tl* ,d,in 
tiff« piriwamiuly ttikd estate. «a» sub*a * - 

dduvton ,n.l rc.fmmation. adprdgid to lean , 0 

MU' ihvii.Is ‘-.lunging to Government. The plaintiff. r<U 

!.. ?»*•"** “»•>• ot Mkh land and a.u.tum -r,l 

hml V ,*> 1. .1 Jiilagteel .0 hold the *a»r.»«* pm „f 
then 4 III.,, an,., but U« a pm the Ua» mdul. of the 
Government, and to pay the /ammjt 1,^, rM i i„ 

on Hut footing. The Government thu» ht'I & ^ !u ,lt,fwUftU *«• in default; the plaintiff having 
continuously lor more than Pwan. MM H * 1 Tl* 4 ."' "hkh is not impeached on the ground 

brought thereafter fa, the SwiX 2 I ^"" «* ^ different 

laud from the Government -as bamd In Hrmt.-<<.', ' w f cajUfemfn,> •" Pursuance,» he believed 

It may,I 6 k M-V. ‘TmtiIm iIm ji |T_ »IT" r™?*'. 0 * let ween the patties, it was 

* b J ,J P^ of time oming which ikvvae inphy»ka|! .,*ird iL^ ^ dc,nH ‘ Jn, ‘- if objected toil, to have 
PO.MM..1, aad MofH bm disputing the title ohi at ^ n V *? hivins inj<kn0 objK,io ° 

(•uvcmnirit. |^, thepumemioa .4 the tL n » is L« t , ‘ n, ‘ l ,hf J(,io " tta ' b^00 * h, • >' k 100 

"•uof Ihebmflonloe . ape r M p,™,^ it cal bch « l «“*« of action, although 

nuke no difference nhdhu tl, tenant |L mh^ 12 j } J,c m! ! ,w «° a ‘ k ,hf Coui ‘ •<»decide what the amount 
d or mt. E2J k 3^ l fiE3Si5“* ,llf H«tbM to recover. (Sir 

If ALIMUDDI KaU KRISHNA TaCORE. 

(1884)100.896. 


dam, adversely to hi' l .n.llud lmJm| • _T ' ^ >» «' 

pO'Hvion is pb lrt l Iwjuml coMrureny. On th,- *xpi,jti,o 
of the first ,n„, settlement for t™ y,„. lk . 1>t ^ * 

to M cm . and the pLai. s 4U . 2275*2 

agamst .Is* cinment. llat du, p,cl, I .«l i J 2 .L - 
//^ar f,on, yea, to year. (/W/A?., ) SrrlT^,^ 
bTAU FOR INDIA «N ( Ot NC, L * KRk ,x\SZ'V 

g 

OC. W. N 617-4 Bom L R 537 , 8 Sai 269 
Agricultural holding- Rendering of land in unfit 

for agricultural purposes 

-"hat amounts to-Question .. ■- «• . , 

S “ BlNCAL ACR-TIXaNCy act. 1885 v * J * 

_C*»r l«idemiscd-Accretiou or rtorM 

A "f ' *r dm 4 r iLj>S .‘7 

fidcly/WW toll, 1o'JTn 

mtainr/ntnl or to , ' 

chur of the defendants. ^ had acvw * d '0 Hw 

The kabuliyat. in (lie first nb,* <,^1 . _ . 

Ifd then in existence, and i?"*? ,ca ‘ fw 

alluvion and diluvign ,!», v , A 10 

SSS:^ifaBS?SgS 

•oteam.W.'hopUi.Hi 


-.1 faurmnu nnJ uttUmtnt oftxttu land ondixt- 

.*/,.« ot Unhfot m mpttl iktmf-Prmnon hr- 
ijnJLrX 1 ,,-ir i* , JU c f 
\ kibnliyat, dated 23rd April. 1850, executed by the the" 
Hru its. under a howaldari tenuie. of certain lands comprised 
•• the chur 10 the estate of . 1 /." forming part of the Ze- 
mindary belonging to the respondent, contained the foHo»- 
Mg a >t>pdMkm 

If a new chur -ccrelocontiguous to the aforesaid how»L 
->l 4 . U „,,4 th* aforesaid (torn), and no revenues 
A'V'hs thereon l»J the Government, then, when the 
«omc‘ fit for cultivation, a fresh measurement shall 
be made of jk | an d 0 f the >akl chur and of the aforesaid 

,'j *“'• afl « a deduction of the aforesaid 15 MJ 
JJ" of ljnd > W shall pay rent at the rate of Rs. 2 7-7 
the excess of land up to five drones, and at the ** 
<preva:.i"g) pergunruh rates for lands exceeding 
quantity. If «e fail t„ do so. the rent will be realised 
acc-rdmg to the law for the realisation of rent, with interest 
«i tap-cd instalments according to the demands of the to *0 
of the v*d prrgunnah; or at the close of the year, joo mB 
sene «m the spat. am | on some conspkuoos place in the 
(bead quarters) of a n y hakim, an illtmm 
7**1 IO Wr add,e "- 'squiring us to take a settlement of 

the excess land, and .0 file a kabuliyat, and fixing^ 
'** * f 'T daJN: ,f< *h^feupon. we do not appear before 
J<y and take a settlement and fix a kabuliyat, J«i *>>l 
?Ji\ Sa,d exce?s ^ *»h others." 

H<U that, under th.- terms of the kabuliyat. the propne- 
" Alv r>o: P*«l“ded from bringing his suit for (l) 1 
n^rement of the excess land and delivery to him of kb* 
P^ewoo thereof, or ( 2 ) assessment of the rent of the 
««ss land payable under the kabuliyat. without talcing aiff 
preliminary step, a order to have an authentic measirenent 
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T autvt npn AKTJ TFNANT-(C. ^) LANDLORD AND TENANT—(tVtfif.) 

^22222 .. *.«- ««- *- *«- 

{CCHIJ.) 

made, and the uni a*«w*l; l«l th.it m that <a*. he 


[Crn/J.) 

of the rui>' land. as ascertained l«)' the Court; hut that 
Ik- mas titled t<> have a dc-cite fixing the client of the 
. . .. m < ..... 


1 1886) 13 I. A. 116 * 14 C. 99 (106) - 4 Sar. *37 

- Mtdsnnmat uu,/ ulll.m.ut of /sftu fa"-' * • 

aim of ut» iMipt «• rtrW-/*#. •*»«•« 

Taim's tutor* to Ukt uttUmat a*J /<• txaii 
kMipa-L>"Jtoifs ml for iloi ftmtHM >'• 

oar,lot ( hnr-Uoato,MtT-Uu«',m^t of **'«■' 

h toiler J vitA *W ‘oitkoul Jm< mti" * '**’«-< -'• "g E i'cn full Mike of 

of-Dulindion. -■ t.y their! tntirUAtxa to nuke a I." ■IIMWll. »o M to en- 

A kabuliyat. thM \.M Aj* «« “J*^ ! iUc lbem * fe |»«. il the;. iff fit. at the time it 

tenants. ‘ 7 vfwming put <4 the wx. made, that would hue cast upon them the duty of 

£££, ISSriTinuTSS- .w ^ »*.*» “*» ** - ff. -f- 


m trims 
the pmbr 

t»mt <•( ««** laud f"» *hich rent was payable, and al-» 
the fK&r annum of the increased rent, it "oukl be in 
the •f'h-a of the lespuudcnt. either to Kalin- thr lent' 
in term' <4 Uw <* «" •we a fresh notice in terms of 
the kabuliyat of IS50; and. if the appellants did not come 
in and make a settlement and 81c a nc-w kabuliyat. he 
wuukl then be ortMcd to kha* possession of the excess 

•hi h lud accreted to the original how la (121-2). 

. > t • .1. ... f.u 


"WSSSTL. ^ . *. 

la. and os kakUl of the aforeviid (lorn), and ' ° ««' mK 1 


apiKiiire before him witiun mteeii day* after the notice 
•a> mverfc and if they had failed to appear within that 
prfiod. the Court, if satisfied that the meas.uement was 
made in good faith, wcukl prolulJy have held them pcc 


-—.. ihoT «U* the *aid clwdcd U their <*n laches from obj*lirig to it. But the 

assessed thereon by the Oosci M ' • * , hj|| (r _ 4 nl g* e then no intimation of hi. intention to 

chu, become* fit for cultivation Sk ai. « .be ' he did no. 

be made of the land of timwi £**» * ^J ulr o( iltl ,h<™. i„m»i. ,4 the kabuliyat of 1850 "10 take 
13 6-16 eundahs of land. »e shall p. y of I be OkCM land, and to file a kalwhi.it. 

K». 2-7-5 for the excess of land uf 1 to "" lhtm ..thin lS days to "file - kabuliyat 

the sara (prevailing) MJjJ 1 ic (<lh J fo, ,he .aid Jantity of land. a n d for the said amount of 

that quantity. I «e (ail to ^ rf " JXSmst The difference letucen the^ tuo .cqu...«ion» is 

according to the W of form merely, but .4 substance. What the deed 

on lapsed ^ - >ou -iU ■ of 1850 contemplate, 

of the said petgunnah; or aUhc tbc nM<w . ,!< kn 


n>. ini ... 

.... is that after a mtasureroent has been 
knoukdge of the tenants, and to which 


W, r--»-.. rr*t<ri ,ulus olKC lit tftc mode, vithill » >" ---- 

Serve on the spot, and on *omc conspuu /* therefore to be prepared to state specific objec- 

mMkuma (headquarters) of mj ®" 1 *- . PU . [ K Kquiitd to come in and say whether 

(notice) to our addto,. JjWjl*Ljfjfe lnd , 1 * ,f, y ore o. arc no. willing and ready to take a lease of the 
the said execs land, and «o fik » antw, Wore eras land. It doc no. contemplate that the new kabuh- 

time at fifteen days; .1, thertopw- ^ nece.4.) be executed within the fifteen days, 

you and take a settlement ** [ t that, after the tenant, hase come tn. and 

settle the said excess land, w.th new ehur base agrerd to take a lease of the MDM land, they and 

At the commencement of the year 1 - :hr ^ differ bmh a. to the precise extent of 

«««' - * ffiXCMS tkc *• B 3-“«* «■»•• **■ fa * v* 1 . '.".iff 

tent composed of land fit for coins anon. 
alleged that, in Ap.il of that ^ 

the original ho«U and of the M******** 

^T, ,o r r- 

fifteen days from service, and file a ka > . , md ioirW of the aforesaid (torn), and no re- 

Mid quantity of I"* aful ,ur.clei venoei. as-ev^ tb,t~n by the Costmment. then when 
otherwise after the expiry of ,he said «h»r bevom^ fit for cultivation, a fresh mea- 

,n« - - r t .” 

.Iiutc and at th.* ura (prevailing) ptrgunnah rates for 
bml exceeding that quantity- H J« fai > «“ * »-„ ,he 
iert will be realised according to the law for the rcahsa- 
ri,« </ rent, with interest on Up*d instalments accord- 
ip# to the demands of the town of the said pergunnah; 
« a, the ck~ of the year, you will * 1 * on the spot, 
and on «« con*pcu«s place in the mkokuma (head- 
Quarters) of any hakim, an itk-m (notice) to our ad- 
dxes», requiring us to lake a settlement of the said excess 


the 

1 hiii dilltttmt must 1* settled by the Court (120). 
1 r,,i itjfs*«). KamcoomarChose n. KaijKkishha 

t&. raw »»* 116 “ c 8 > 

_ R<*t fayoU* (« *XU>lh«l-R*<t of—VaiHHUoh 

,j/o~ AV cf—M«t' . , , 

\ kabubyat. dated 23rd April. 1850. executed liy the then 
tenant', under a bowaldari tenure of certain lands com- 
o-i-cii in "the chut to the cast of .1/." forming part of the 
h tk M ptt to the respondent, contained the fob 


1 lino, toriiK »~ , i ~7 - ~- ~r trt .I* and 
The aooeUants patd no attention to >« • 

(SSl*iS tl £S 

«on thereof; or otherwise. (2) that the bcjm«M.i ^. 

% Sof£ ^ga-s£; s 
g^sts5rrfi:£S:» 
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LANDLORD AND TENANT-". 

Chur land demised-Accretion of new chur to- 

(Ou/J.) 

land, -uul to file a kaluSyjt. awl firing the timr at fittem 
days if. ikreupxt, w«: «J-ii>« .ipj- u I-i. ( - y.u . T »l uLc 
.1 settlement and fix a kjlmtajaf. >•«. will •xlth the 'aid 
excess lm*U with utki'.” 

At ABtHwnM ul tie )< I-.' . K« '.bat 

accrued t" the kwla in qur'li- ii. wlib na* t«> a Luge 
extent (Mfktll of In I fit f lie K*p.tnJ- 

ent .illegal that, in April «<f that y. a. a new mu-urr- 
inci't of the original bu*U ami «4 the a.-u*U .bur na- 
made lr> hi* servant.- under Id' inxmeti.*. The bwj- 
Micment was nude »ii(>**it intimati.« lu tU ap{ell.ni». 
the regkue-d tenant* <•! the h..«la, and in their akeixe. 
The ropiwleat thereafter *an*evl to be nival .« tk y 
ixllaut' a mike tkn%4. ami of the imtcasd rent ek- 
"i.uuleil. requiring them to appear mtbin fiitcui dip and 
fik- a laUdiy.it f..r the- ‘ikl anoint <4 Und ami «,nl. ,< 
tlut Ik- Ku.ild take- kha' pi-H-Mi. The affwtbnU pdd 
n " *he nuke, ami ikuupon tU- t,«piad. 

cut a,urn. mal tU oMt.d which lk apjieal art*. 
P* J > ,n K (» *hat the < ./in diould dinUa tc,..-u«menl of 
the excess land and give him khas r«-*k* .hereof; 
orojkiwisc, (2) that the (out: should. intk , 
tU declining to give him ptHxwioa. the nm of the 
«*t« land payable under the kakliyat. 

The hub Judge found on mea>ar«mctU that a certain 
quantity of land had accreted. but dismissed the soil. eeen 
,C 8 J,<1 ' ‘he prayer for lament of the rent of the 
txci» land on the ground that the irMuadcal had failed to 
ptove pergennah rates 

Tk evidence on both ride* dearly showed that there .a- 
not at the date of smt and probably neve was.anyscch 
,hln * *' * Swd «f »*»»' for land, like tho< within the 

pergunnah. 

//^.differing from the Sub judge, that that circum 
Maine dm nolnniM Ik CMKMn that no permit 

utc had ken piovd. but that kM to the infeicwe that 
the parti* to the kabuhyat mu-t have contemplated pj,. 
««. lo be cnv . M 

•average of not* p,.d by the tenant- of similar l2d* 
m the perguniuh. due u-gard being had to |r Pa i«... „( .k_ 

tenure (120-1.) (WIIWm.) KaUCOOHIK fiBUK v 
■U uttMUTmt SKEBSS? 

14 c W(107J*4Sar.7S7. 

Oo sharer Landlords. 

-Kent-Arrean of-Share of each co-riuret in—Suit 

Mparatc by him foi-kight o(-Ag.«en*ent etflfefcljM- 
lifTect of. A.rBtKC.\L Ans-TV\»vrv Vr , ... 
h. IW—COSH.XRJK LtNmnK.V^H, 

0K,nC ;, < 1907 ) 351 a 73177) - 35 C 331 '344 

-—hiHl-Antjn sntirt .f-Smt /► „ , ✓ 

It IS a Pfnrril ml. <l _.i ’ 


, 7 * "rwii-Mwuiiuktar, 

KL53“ff-j*-«■ ■m.fuZZ 


3M.IT.W1.TRL J 139* 12C. » S 2)9. 

__J , 10 Bo “ L R. 6$ -18 M. L J. 43 

Kent in arrear is a debt TU- 
dek arin-s under the cemial I\ „u ? ,rto ' tr a 

»!•»«* it rSiirtr 

joint landlords defendants flil > t i » ° 

^jssSSS- 


LANDLORD AND TENANT-(C.>//^.) 

Co sharer Landlords-(Cw/^.) 

— —kud—Arrears entire of—Suit by one or some for. 
tn. .;i,g .al^r. defendants — Maintainability—Agreement 

-I'iii- > tight of eash sharer to sue separately for his 

"< tent—Effect. Sts Bengal acts—Tenancy 
Act Oh IKS5. S. INS. (1907) 351.A. 73(77-8)= 

35 C. 331(3445). 

— -Kent— Enh.uKenroit of—Suit by one or some of, 
r “' «g «ckr> defendants— Maintainability. Sts BENGAL 
A«TS—TlNAXfY ACT OF 1W5. S. 188-CO-SHARER 
i \xi*iatKiis—E nhancement of rent. 

(1910) 381. A. 1(5)=38 c. 270(276 7). 


Denial of landlord’s title. 

-E'toffd against tenant as to. Sts EVIDENCE ACT, 

J*. lib. 

-- lorfei line of tenancy by. Stt LANDLORD AND 

Tfnan i—Fonilit ure of Tenancy. 


Diluvion—Land subject to-Putni tenure of- 
Portion of iand submerged-Right to, on 
re formation ;v «/«—Abandonment by 
putnidar of. 

The do* I kalMili.it executed by a putnidar in re»pect of a 
paini tenuic situated within the appeHants’ Zetnindari 
contained the foMoning covenant: " If the land be found 
to be n. ieon mea.jrcinem by nJ pievalent according W 
tk castoa .4 the pirgaiw, I shall separately pay the tent 
thereof at thi» rate; if it be found to be less. I shall get 
remission tkrefor “ Ut reason for the approximate 
statemint of tk area atnl the particular provision regarding 
the variation of tiie rent in certain probabilities was due to 
ti c fait that a strong tidal river flowed close lo the bounda¬ 
ries of tk patni taluq. 

bubxt|*cnt to tk lease additional land was found op* 
measurement to be in the patnklar» possession and the 
Zemindaix okained a decree in the Revenue Courts for 
time, -oi rent on that ground. Later, considerable parts 
.4 tk lands having ken washed away by the action of lb* 
uver. the patnidao obtained, under the provisions of S. 19 
<4 tk Bengal Act VIII of 1869, a proportionate remission 
of rent. 

On tk dikruled lands re appearing and admittedly 

rc4nrming»* ui*,IkU, that the patnidars had not abu- 
dexxd their rights to such lands on their re formation'* 
ul". and that tk Zcmindars.wcre entitled to rent, but not 
t" posKsrion. in respect thereof. 

There is nothing to show that, by claiming or accepting 
rmusrion of rent m respect of lands washed away from um* 
to time by the action of the river, tk patnidars abandoned, 
or agreed to abandon, tkir rights to such lands on ihoj 
re formation in ntu. Tk diluviated lands formed part ol 
a permanent, kritable. and transferable tenure; until i« «J 
k otalliskd that the holder of tk tenure has abandorrfd 
hr* right to tk submerged lands it remains intact. ('* r - 
Amu, AH) ARUN CHANDRA SlNGH r. KAMINI KUM« 
Bardhan. (1913)411 A. 32=41 C 683=2210.317- 
(1914) M.W. N. 175=18C.W.N.3» 3 

15 M. L. T. 182= 12 A. L J. 243 = 19 C. L- J- AJ- 
16 Bom. L. R. 323 = 26 M.L.J. 261- 

Ejectment suit by landlord. 

-Maintainability—Estoppel. Stt UNDLORD AND 

Tenant—Estoppel. 

I Tenants different of different lands—Single »[ 
against—Prc^nety—Evidence applicable to case of one o 
tmant-U* agak« landlord of. as regards different W*f 
—Ob^ction to—Waiver of. Stt C. P. C. of 1908. Or. 2. 

R . ^-Landlord. ( 1919 ) 471 a. 76 (86-7)* 

43 M. 567 (678). 
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LANDLOBD AND TENANT—(C^O 
Estoppel. 

- Alitnation h W* "f"'* ***££ 

lori-U**M, right " *<*< 

«* High co....».pi»i.«* 

o. such - 

sg^sssss 

"m. * «■? X' fiCSKT 

U.itM»nll.'..^ d ' l '™”'“ 1|ll | ,■ ,„ wn aftml- 

sa^Ts£®> —! 

—Maintainability' , *»"*« 

The meie erection by a £4 ilK | w.thout 

upon the land let to him. m the ^ ^ h , m ,„ 

interference by his k«»* Jo rai* a plea of 

equity from suing to eject _ ||u , t i^. Pn lKt of 

equitable estoppel, the lenan 1 . ; from intatfa- 

,hc owner. whetlKre^nj ^ knl lo M i„ «U 

ing or in active intervention. iwi| 1 a v att.« 

legal inference that the !*,££., «lTt.— 

-jSs^Ssss^ 

tint of ftrmantnt linu'(—Ft< l,m 

lease deed panted f« the 
The ks*ee under *JJgJJJ —up. u p P*'"*’- rt '- 
purpovr of erecting buililmp. P« |fce ltnoft 

for trading, being , , r 0 ore. applied to “* 

erected by the lease was a rer o( acting a 

lessors for express perm.^or th F^ ^ ^ , k 
structure on thejl - 1 d £ , '£ ae e in which he Mated that 
lesson wrote a letter to ™ ^ and that coder 

the registered * «»* >“* * 

ii the lessee was entitled to erect "ui.- k lk 

faith of that Utter the lessee erc^ ^ u , nllj Uooght 
upon the demised land. whether or not 

by the lessor to evict the katt. w , k lessor 

the lease was in its inception a P tr "'“' e l ; . ) of lhe 

was estopped from qoesuon.ng the permanc^, 

tenore ( 186 ), 
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LANDLOBD AND TENANT—(C«A/.) 

Estoppel- (<v*«S.) 

The 'U.emcnt in the Idler i» a statement of fact and not 
a mere expression of opinion. It amounts to a distinct 
representation that the ks** had under the lease a fixity 
of tcncie. -t a varying rent, and the lessor i' estopped from 
poitinS forward any pita iiKor.sb*eni with that representa- 
lion. Scch ancMnppel does not create a new contract. 

It merely eves rftat to the itprt^dion that induced the 
lessee 10 «ta» hedM(lWn-7). i.Vr. Am,.; Ah)) KokBIS 
P.IUIII :1925)52 I.A. 178 - 4 P. 707- 

49 M L J- 48 = 6 Pat. L T. 104 = 
A. I B 1925 P. C. 146- 23 A L. J. 548 » 
27 Bon. LB 860 - 41C- L. J- 543- 
(1925) M. W N. 453 30 C. W N 49 87 1 C 318- 
20. W N. 514 = 6 L. B P C. 119 

-Dcwi.il of Uwdlord’s title I*} tenant- Estoppel as re¬ 
gard.. Set EVIULNCE \CT. S. Ilf'. 

-Expenditure of money on land by thiid pail) taking 

of land under verbal agreement for certain 
intcrtM in land or expectation of such interest created or 
emo-ra-cd by landlord. landlord’s duty to give effect lo 
pr«ui*e\r up t iti n in ccc of. S" UND-OttNEK 
tH-CKMIH N «'» 1X1 EH EM' IN UND.OC. 

(1901 1 281 A. 211 - 28C 693(705 6). 

_ //,,, ,/ tan //w J—Tnh of—Taunt's rifht to lib 

fate- /‘a)mintof n*t ly '•"«"( *•' *'"• 

S, widow, executrix of J. sued to reCom fiom the ap|>el- 
. laot the unt at an enhanced rate for one )cur e.l a separate 
10 aim.. 4,.e .4 land* heM b> lhe appellant under a k.ve 
mhkh wa> pcipetual arul hetitaUr. Iwt the rent of wh K h 
aa.lr.Ucto be rnhanCed under the poVNuM of Ifipd 
An VIII of 1W>. J. Who was the owner of the 10 
_4a, r . MOW S, and afk. hb elvatb. she- adopted I 
i-.aiiiid the ic'pondent, and 
«a. ekad at lhe date of the Ik aiing of the appeal to the 

1 The oS^aied that the pDintift had the title to and 
... i,^s< ..| ( .n of the 10 annas share, which, by a paitition 
of the /xmindati. «a» recorded a. No. 122 in the 4 olkctor- 
ate <4 the Utflfct. -ml that the defendant had Ixtn paying 
to tbt plaintiff the c4d rent. The defendant resisted the 
yii- «the giownd that llie plaintiff had no light to lumg 
lhe .sail The alkgatko in the plaint that the defendant 

had been paying the old rent to the P Uin,ifl ** m ' hoW ' 

„„ rkvitd 

/ifId. that the defendant could not. therefore, dispute the 
plaintiff* litk. awl that he could only shew that it had 
npired. and lhat iher^ore the plaintiff was not entitled to 
•PT rent (271 (Sir Kukaid Couth.) K.tjA SlkjA 
K\M \CHARVA .“. KAXI III MANTA KfMAkl DEBI. 

(1892; 20IA 25 20 C. 498 <503) 6 Sar. 279. 

-Permanent tenancy-UndlordV right to di-pule— 

Ackraswkdrment of such tenancy by him - Lsiu|>j!cl lay 
reason of S/UNDLOkO AKI» TENANT— I’EKMANEXl 
n \ASCV—PROOF OF-ACKNOWI.EDCMENT. ETC. 

" MN (1919 MCI A. 131-47 C. 1. 

Forfeiture of tenancy-Denial of landlord's 
title—Forfeiture by. 

_ EnHuk lav as to—Tertians <on:tyan/(- b'erffitin 

Ir-Ench* /" " 1 —AHlitMitr '/•>» 

Under the English law a tenant will forfeit Ins holding if 
he denies his landlord’s litkr in ckar. unmistakeable terms 
whether by matter of record, or by certain matters in fail. 

A. to forfeiture by matter in fail, undtr the English law 
this occurred whet, the tenant purported to make a tortious 
Mwnnec the rfsuh of which was to give to the feoffee a 
greater estate than be himself had in the land. This rule 
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LANDLORD AND TENANT-(£W.i 
Forfeiture of tenancy-Denial of landlord s title— 
Forfeiture by—(rM/.) 

was never applicable in India. and an 'W/.eut nan 
ance" never operated in England a» a lau-e of fort.jn 
awl it lus never been held so looptnit it In f L j 

Philimw.) Maharaja o» Jfahho r. Ri kmim 
PA1TAMAHAPEVI. (1910 > 161 A. 109 

42 M. 589i598 9 26MLT 16 

(1919) M.W N. 271 23 OWN. 889 
21 Bom L R 655 17 A l J. 552 10LW.381 
29CLJ 528 501 C 631 56M LJ 543. 

- FatvHrMe Uuauty—Claim to m i.—Fjiltie /. 

iltaNl'k—Xo for f it ur.- iy r,vvf of. 

Q*ur/, whether in a fan- in uhi* h tin. (mail .-droit, 
thal he d»*. hold as a lenar .1 of the wl*. tbtm» u 

Ur his landlord, hut di.^u, the lam.th. tmumy. and 
set* up terms more fav.-irjl 4 c t» him-elf. be d ..,,4 
though lie fail* in establishing a time favnur >Kr tenants, 
wfai deny I Ur landlord's title as t„ wo .1 a f.*hi«-re. 

PhiHimort.) Maharaja 01 jiv i«»ki :. Rn, 
MINI PA17AMAH \DFV| (1919i46IA 169 

42 M. 589(697 8) 26 M L T 16 
(1919j M.W N. 271 23CWN 869- 
21 Bom L R.655 17 A LJ.552-10 LW 381 
29 C L J. 528-501.C. 631 -*36 M L J 543 
-—Li:.- a, to, kftrt T. P. Ad anJ nm«. 

I nder the law of India there are tii. ut».*tances in inc, 
a repudiation!* a tenant .4 his ImdWs title will w.*i 4 
forfeiture, rhrs law is „o< ancient India. L«. Ut ha* 
nevn adopted by the «.wn. Irom the law ..f England -n <' 1 . 
now embodied in 5. Ill of the T. P. .Ut. Tibia*, 
lory p..ai.i m is not retrospective. 1 m it is j„ sui^** 
plactng ... ..statutory form .4 the tuie <4 law .h,S hv| 
been already adopt'd ly the Cuts .4 Imlia (/ .j 
PMlimrt.) MaH.UUJA 0» Jcvitwi . KikMivr 
Pattamahadevj. < 1919l . ,£i NI 

, 589(597 8 , MM IV”- 

(1919) M W N 271 23 C W M 889 
21 Bom L R 655 17 A L J 552 - 10 L \V 3 S 1 

29C.LJ 528 - 50I.C631 

• -Itait for Urm—Ttuaut ne/tr-/),,>-/. , 

*f£z**r* s 

36MLJ 513 26M LT ie~ 
(1919) M W N* 271 23 C W V‘JS“ 
21 Bom. L R 65$ 17 A L X 552^ 10 L W. 38? 

29 C L J. 528 501 C 631 


R**t iW V/TtVa— .» , 


f'rf.dur.- iy rtaum . /. 
Apar C a,u within the ippeil.nfs /a.niwla.i 


unde, an hereditary Wl 

Hs. 15.000 and should attend th, Zamindai at the I, I " 

n ; .w„i,h 500 p .„u i„, ™ 

refuel m writing to pay u f f 10 ,VfM 

attend at the da, bf,. a||S„g ,h„ Vl? ‘V" 

swnce refund was a suhsidi,,.. ; Jnd ,h ‘ 

r- 


LANDLORD AND TENANT—(CWrf.) 

Forfeiture of tenancy-Denial of landlord’s title- 
Forfeiture by 

21 Bom L R. 655- 17 A. L. J. 552-10 L. W. 381» 
29 C L J 528 - 50 LG. 631 = 36 M. L. J. M3. 

** ,f *•••'-■inability of. b haus from ynrtt 

y.n. 

. 9 , "' ar -t fmm year to year may. whrn hr 

ha. d-r „ l his landlord', title, he ejected without notice, is 

tC Z’T . ,Sf tk , ri ’ 1 w ,liv|airner a forfeiture. 

^ T, ‘at j n * f,orn )Yar ,0 y« r ^ b i K « lo the mutual 
■ 1 J ol landlord am, tenant to determine it on giving the 
V" ,M * Wfl,h ' evidence 0 / a disclaimer is ed- 
Hceof an eJeciion to pm ln w d to the tenancy and 
•-pr.xslf the nevessity f n , *ch „n»ice. (lord PkiMmor ,.) 
MAH VRAJA OF IFVNIRR ?. Xl'KMINI PATTAMAHADEVI 
(1919)461 A. 109-42M 589(599)- 
nr u- v 26 M L T 15--H819)M W.N.271- 
25 C - W• J 889 21 Bom. L B. 655-17 A.L.J.M2- 
10 L W. 381 - 29 C. L. J. 528 - 501 C. 631 ■ 
36 M L J M3. 

- HlilltiH-N* ferf,Hurt iy, M 

'"IZHrii** : uut wolf. 

l»mijio the lapdloid’s title in a suit will not work a 
future ol which advantage can Ire taken In that suit 
he in* the forfeiture mu«t have accrued Iwfore the suit 
*asi*st"nled. (Lv./ Pki!l, mer ,) MAHARAJA OF JEV- 

rottr f. Ri'kmini Pattamaiiapfvi. 

(1919) 461 A. 109-42 M. 589(698)- 
M . llv L T 16.(1919)M.W.N.2H- 

23 C.W.N. 889 - 21 Bom L R. 655 -17 A. L J. 652= 
10 L W. 381—29 C. L. J. 628-501. C. 631 - 

36M.LJ.M3. 

“77 H "T rifil 

. imiKur. or landlord, may waive a forfeiture, awl 
> a tenancy nr interest as continuing which his 
. ‘ or in 1 «f which he has incurred a 

kVit '*SL i1? > {h,J CMmiM.) Maharaja 

V v. R K,SH " AU S,N 'GH nAHADOOR r. SHEOPUR- 
(1866) 10 M. I A. 438= 
5 W R. (p. c.) 55 > «1 Satb. 628 - 2 Sar. 174. 

Kabuliyat. 

i,h,fa : ""(ly<rttl>nre ri(ilH #**• 

’■V f, n . r »* a$ °r not an ikrar was inadmis- 

th.? i,? °! T ? !f 1 ,a,io,< The District Judge held 
. inlflm i"ible, litcau'e it operated to create ot 

jLTZ T**; ** c>n * undN «*«* W of s ’ 17 of 

'h'Krpstriiton Act III of 1877. . 

doc,,rn *" ! *Wlhat the tenants con- 
• ! n " ,Kal 'hey would sign and have registered 
2 K? * ,f -it the rates mentioned for 
•h* «d IiimN whnh tJir-y bad. and for the excess land, if 

-nt l Vn ?? ,!id «• c °ne under clause (*). bu« 
*4 i 3 T- Waf ? ,7 ’* a <jocu ^ t ^rely creating a 
( ; “ ar ^' h « document, which would, when at 

cl iv£L 01 d ^ ,i,c an ''''crest (238). (Sir Ri<** ri 

K i|> Cifiaav ' n ^" Nn,R GH0SE *• MOHENDRA PU*' 

^ MT - f f 889) 16 * A. 233 = 17C. 291 (297)^6 Sar. 444. 
j.. Z” ‘ mw W 1 U<I -Deed merely reciting, or creat- 
5 D n,r?!KS l r T «* s^cc Bengal Regulation 
I i,vf r ' ,,os Regulations of J8i9, s. 30)— 
(1905) 331.A. 30 = 33 C. 140. 
to *«liyat— Fmforieability of-R't ’<*«' 

— FJat. ' r W ‘ V u " ,, i'f-E>t(ulion on faith tf 

^ ,h ' copondents to recover rent. 

•*txl interest due under a registered kabuliyat. W 
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LANDLORD AND TENANT—(C,W.) AND TENANT—(r^.) 

Kabuliyat—J CO otaitkd ait wa* overruled by the Cowls Mow. //./•/, that the 

kabohy.it vocr U» require j Cowl, were tight in so dung (226) (/ W ON**.) 

thev words: I you jwmtm , R r. ss «m 


r^?3»35SS 


NltM.aOlUNWR I* XSfRJl'S :•. M.MIOMID SlDDK'K. 
(1898) 25 I. A 225 26 C 11 (14) " 7 Sar 383. 

(o the said land, ; “ a™ rowan.* .«**-*• ' . I- Rh*tlamJI.»J*—S*it h™ in 

the rent wa* unpaid the tenants should at the pka^ie o n **/-, M rjfr—liciii,m im. MU 

hi. I*. I* *** <- - k ** »- C ' 7«*r . 


the plaintiff and rf* 
i. should be his and hi* hein^ kha, p 

Thetenantso^edoh «*£^ 

Monmight \X aken a ^ a vie . , 0 it* Urn; ee- 
condition »as ns.iU . Riming the ««'"«• 

forced l«t S. vimilaily 

ssfsSsrSSKsrti 

effect. The statement of the tflotim 

mittedly a mivepresentatum. , 

mt «* *• 2 

between the parties, and that the pm 
upon it (236). . , 0 to0 „*. .« the 

Where one party induce ttie uBr0 |.fc hi* 

faith of representation' made ^ _ 

untrue, the whok'OolrXt - ^ m l |f ^..S a 
Mdereslxs might law 

representation hadIn*« ^ if , n . 

refused to sign the ^ 

stipulation , "*^ k 5j u j2? f «d. iSev ijL« U bs4i to 
tenants would iMt ** i alw 6 yal i* out tl*' i*J 
have Rented to «. a^« ^ (J „ AvW C .»4.) 

%S 

SSsSSSr-— 10 - 

Landlord 

a, a if included in. S*t CdlCUIT* RWH 

ACT oMMj-WWjn «MJggilV. 

unH^tr Iff dr* 

*£* * .*«; Mfift 2 5^ 

registration of o«ner H'P - pfoptll)i and a 

two rival n 'J e l0 the High Court «*»*■*• 

concerningll*®** > hc olhtT cb.-mg a decree 

One purchaser then *■” _ made to him » 

declaratory of his tul*-’- ""V , dteeved. and 1 y 

1890 by a Mahomedan^ J^„ ( kf interest it* 

assignees and T^'^hat a UUUlM. n^-rri In 
the property He allegeU subjanlial <«*»' «« 

.. «retune more inma**- , , ___ ,:,u Or 


*f nail tUimj*t,—'P>'fn{1r-0lifr lu/.'l"./ tmflt.hf/J 
im f*ii WfM'iZ/M *f MU M/y f<*(U 
Tbe lands which were the subject of the suit, were three 
separate holdings forming part of the Gwemmenl Kha, 
Mehals in the Twenty F«>r Trrgunnah*. The appellant 
claimed the suit land* under a pur. ha-*- thereof by his 
a**igi> r under a sale hril uixlcr I’engal lt-*golation XI of 
17%. A wa« the legbtcicd tcwanl of the lands, and the 
>alc wa> hthi in pet-uaner of pi«w)ing‘ taken against 
him endtr tbe *-id Regulation. The respondent' iii*i*tod 
that A was a nwmlrt.f a joint Hind* family of which 
tU? were the <<hcr members, thal tlu- lands in mil were 
j«nl fimiK pirprfty. and that thr'ale leliid umm did not 
alk<t ahrir intere*t* in tlmm. One C dlinKd to !*• a 
lo-T.d the mil land* under a learn panted In A and the 
lopcmcWnt* and. ..wins I- a depute Ut»s\it G and the 
apprMaat * a-ipwe.a MagiMratt*. .*.!« wjs p-«l dec¬ 
laim- C u. U in p.^*wn -4 the -uit lam!., ami directing 
appeiatit'* a**ijn« 1 " * <i»il *uil. 


, «s notWngnwt ^^jti, ^ ^ (irV-^On 
Had remained the o*^ ^ ^ ,he drfen 


•he had remaineu .- - ( w deN» 

that Mta,b°rV^^aU^eyancely the widow. 


.\p f »|ant. who obtained a tran*frt of hi. a-igivu'* inte* 
re*t. tbri>*ip<n bHHutcd a *uit f**r po*«r*i«n of the suit 
lard*. Th' “'it wa» originalh instituted again*! G only, 
fly supphtnrwt I plaint the rc*fr.*nl» m*-e n-adc- |«rtie* 
lo it. Tbe !**•»'* <ttW in «•* rrbiled t" the Awm 
fj{ lutuie of tbc hare set up 1>) 6 and to . n».l|anl'» 
title t.. tf-pondmt’s share of lire *nit land.. Tbe dial 
ledge held that tbr |ra»c wa* n.rrel) o4oral4r and that the 
»•>*»Rant wa*.. * !<tt«.m him ami G. entitled to pen-c—ion. 
He further held that the question of title l*twem appeb 
bnt ard tdrnt' C«uld mt be prrperfy tried in tk 
suit, awl that r''pc<fcnt‘* remedy wa. to sue to set a*i«!c 
the sab- to the eatent of their intend, im-king the- Gov- 
ermrent a parlv to thr ‘uit G and tbe rr*f- ndents ap- 

e cd against that decision, lut tbe former died pending 
appeal, which. m< having lerti reviewed. wa» struck 
off. The appellate Tocrt ovettuhd the vbjKtkm that the 
d conre to an end with tbe k*s«S interest, ontlie 
ground that three wa* a di-timt i"ue of title joined be¬ 
tween appellant and re-p-ndent- and made a de< ree in their 
fain,,, mixing the inttict of the appellant in the lands 
lo the fractional ‘hare of A. 

HtH. that the appellate Court wa* right in determining 

the questeo of title hrtween the .«p|»ellant> and lire res- 
tvodenis ami that H* decree wa* correct. 

The appellant had by supplemental plaint mad,- the rev 
podrnls parties to the suit, though under a kind <4 prrtest 
that it wa* unnecessary to do so : and tht* issue of title had 
hnn raired and joined between them. The nrly dificuhy 
in the fa- is. that the leare of G. who wa* put forward a* 
•he tenant in pce*e‘'i<m. has l«re« pronounced !■> the trial 
Jcdre to Ire simph tokcal4e. and that the appellate Court 
Ha* not dealt with hi* fimlbg on that point. Considering, 
howem. that a* between G and the respondents tbe leare 
-restituted the relation of landlords ami tenant, ami that 
the interrentirci of the Undkcds to defe nd rested on privily 
.4 titk; and further, that the efle-t of the proceedings in 
.the Magistrate’s Court wasto deicrmire that the appellant 
was oat of po*re«*ieci. and toea't upon I im the Imrden of 
recovering po«*MC*i by proof of a gcod title, and that he 
has failed to do so except to the extent admitted bv the 
jpprflate Court, their Lordships think that the decree 
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““"» ««»-»-*) LANDLORD AND TENANT-^.) 

Lodl'BMf-rfJ Notice to quit—(C.W.) 

under appeal is Correct (240-1). (Sir James CMe.) JlC- SERVICE ) 

COMOHUX BI-KSHEE r. R. M. riWUTOV. , . . . K > 

(1867)31 MIA 223 - 7 W R.(PC 118 = one of-Prmmftmtf 

1 Suth 673 - 2Sar. 246 

-Rival Undkxtk—Tenant of of. **i uk« Lml- and“^«h» intend* to be bond, 

lord—Criminal proceeding between-RajiMau fell in- v, -. /.£ ?*£!**'[* *.° ‘l ** 11 "P 0 " «* )«»' ««««I* 
Admissibility of. again-e that tenant’* b-, IJ,^d i„.|.« tenant* f’VI' ‘fr*.** 1 ' 1 has reafhwl Mother joint 
*. HARIHAR BtNIRJIl, 




, , - .—mi I r—/ m > 

AWC-DEED NOT. (1878)61 A 33(41 2)= 

4 C. 633 (640 

—— T<mnf--Ali(tatim efngktb eeifain learn,e At— 
Dti/jriitii'ii „! mlt fret Irtm— Sail f.‘r— Wjia/ji*J,. 


Sp"li 1 ?- (1918)451. A. 222= 

6 q T 2 , M ' ‘ 23 C W N 77 - 29 C. L J. 117= 
O, « 8 16 AL J 969 = 25 M L. T. 169= 
21 Bom L. B 522=(1919) M W. N. 471 ■ 
481.C. 277=35 M L J. 707. 


V, ,r>m—&Mt l#r— UjinlaiaJi- ' 4fi I C 97? T T ?ft7 

i fcSafc ir r * -* ^ *■ 

Itawhr* (ndr <>f |85*>. £ ,• 1 ' man *' al hi* ifidence. or. if such tender or 

The suit is unc to set a*idc. me any dm* tor ,-»• *,. If ‘ >Wyi * B ° t R ,af " ca, ' k - a **«* to a conspicuous part of 
lK.ta.ncrc allegation of the defendant* that I hr, hju rjirSLeTifS!? 1 '**7 mj > "f* 

certain tenure. The ZttMar »i, -,:, w ^ 2* W"* lhc v, ' ,, ' 0u ' ,fnd « Or delivery mud take 

the shape of an order giving him P™ «0 be bo«i 

he wav in receipt of the M* and^i K '**,,* *£, WSSSSS' M Mimm.) HARIHAR B.iNERJI 
for ami could obtain no other dtvOiptioo of ' l?n £o S£% ^ (»«)45I A 222- 

that which he had. He could no, X* rrl.vT^IT-5^ t *2 ( 2J> ,? * W *»«» C. L. J. UT- 
dtrtciing an enhancement of rent. i M "h . Vc1? I 9 L 148 ~ 16 A L J. 969 - 25 M L T 169’ 
suit* for the enhancement of ,„« i* S2S 21 B °“ L E 5 «‘ (M») M. W. N. 471- 

the Revenue Court*, .md a certain JJ 48 I. C. 277 - 36 M. L J. 797. 

Seht C *" V . lhc —*'P"f"JI«i<r r.v/4 «k»<rJ<Jgmt*t-N«k< h 

<S bve L S,u 5S nww ,ha " *'• «bt he 

wtdne'a^de an ^ 11 ‘'. ,p mistake to suppose that the addressee 

tnwSbyoortJSSSL SSSHSfV^^ ,hf *W»«32ld lelterhimself.ee 

KSJVoThTSLfl K *“ ’l' 1 ’ hr . tJano ' do * /lb > «hc hand of another person, or that 

(Sir fteieri f CtUi-r ) ' huu v ^ <l pra - ^ Dcrvm '*P» i« on the addressee's liehalf th< 

KAI.I.V CiifRNk (mcHVRiVJ K /m H * «bt it mer na, delivered to the adcir*s« 

14 B L S « W J\V« 4)i I A 83 « immediately For instance, if a 

US.L.B.382 23 W B 150-3 Sar 147 •* house saw a notice handed in by 

_T*n* i r« .... 3 Suth. 77 '!•• Pitman carried to the addressee and landed to him. 

Sili'li* vu. '”*? . l * oi,|n * ‘hierent parcris „f | Jw j_ thjt <,ran ’ <»M certify that it was delivered to his master. 

S-uL T JpP ' Kjl4f to ‘ a - “ d i r W - . if ^^1 hr the master. si R n the receift 

-ObfcdiM *■« ^ , | KU " e ' | ' ''half, thouph he was not the agent of the 

CODE*OF 1008 n/ lt U , iL llV,L PR'CEWlRf hi?/iS^T 11 ?, 10,ake ,Wiver > his. the master's, 

* f'l010\ A7 (.’»!) (UJ HARIHAR BANERJIf. 

U919) 471A 76 (867)=43M. 567(578 km ' s «l ROV. 

Noticetoquit ' ai(1918)45LA. 222 -46C. 458(4823)= 

Cnvcrb 9 T 23 T C W N.77 = 29C. L J. 117=9 L.W. 148= 

__ . C^ICTIONOF. 16 Mo,ii 9 ? i25M L.T.159=21Bom.LB.522- 

cabilitv v* ’ ,J; " **** <*** A’c«f— \pr|. 1919) M W ‘ N ‘ 471 = 48 L C. 277'-35 M L. J. 707. 


vr—HJI. _ 

(1918) 451 A. 222(225)-46 C 4«iS ra-r,» , .77 » , *«"i*r^.V/i.s#4/wif/ a; /**. in SrfuJ 

«- t0V(r 46 C. 458 (471). '**<'«-Bed r *f *«,«e!«r Merit 

Service of. # 


SERVICE OF. £#c< r. 

DMrn 'f,',','/. !‘"T, J "' r a PP rilant * had for some time held po^ession. 

/ r '* V,/4 "*' ^"Nr^u j r , ^ 3nl5 f'omynr to year, of land in a village, known 

^ |hepmma of Nidhj Ram at an annual rental of Rs. 25. 

the Drinriiut vT' ! v S00d ‘ersice or de'ivr*v •. i ' , l ,he,a * lo f "toch possession was required was! 

°“ R ht ‘ destr^tJ 1? »»nd ^ndmg , n the name of Xidhi Ram. bearing I 

S t y ^n orheanl of bj ^iamm a of Ks. 25. and for which the appellants h 

SASHI R5 uiT45T^ R SKfaKt-^ ^ Thc 

23 C W A ^^222 = 46 C. 458 (4823) B mi i ,n ,he ***** ,0 9 u it covered the entire ai 

16 A. L J 9 S-4?Zr?m CJ 117=9 L W 148! ,£* h the schedule to the noth 

(1919) M W N 4ri L S T 15 r " 21 Bom L K 522= bnd of - n ’ iyalemcn ' “ the area of | 

W.H.47U48I. C .277 = 35M t J.707. ta 


THE PRIVY COUNCIL DIGEST 


LANDLORD AND TENANT—(CW*/.) LANDLORD AND TENANT—((Wd.) 

Notice to qui %-iConfd.) Permanent tenancy- (C«dJ.) 

Validity of-((V»/./.) Incidfxis «*r-Pi rch vsvk or tfmm— kir.iiis ok. 

BtU t that the enOMOU MMMtf in the nbedelrlo -Tkb»g|ia>H»^toB.iiyfW»l WlWB. 

the notice of the (OMtoDof the jamma did wx pie !-«iru«e fmhlr and at a fixed imt. The tenant under H ich a lease 
over the description given of it in the earlier portion <d the virtually l«ec«.rr. the pr.-piirtor of the Mirfarrof the lands 
notice, and that the nuke «a*ap«l w*kr loquittk .Jtjrci n«ty to the payment «d the .tipu|.iUtl rent, and the 
holding in its entirety, whatever its area might !«e (->’ '** aad .ura-xllng It ml V ml. hare minlmM in the land' 

<t>td A/Hhio».) H.«R 1 H»R BxXK.Klt:. Ra'IVI'IH ktn. except in «o fat a» lh,A form •» 't'utity for payment of the 
(1918) 451. A 222 46 0.458(479 80 rent. When the rent fa*s into at tear the landl *t«>'* only re- 
23 C W. N. 77 - 29 C L J 117 = 9 L w H 8 roly i. t«. Irring the tenure to sale kf paMk ru< tlon On the 

16 A L J 969'25 M L T 159 21 Bom LR 522- .xecniicw 4 a dour foe payment ..f n-nl. TI--purchaser 


(1919) M W. N. 471 481. C 277 SSM L J. 707 of the tmarr art|i i tletoikr land* on the ten** 4 the 


.Prtioa of UJtn;-.\’H<i /.• i*:t - «lr. 


Original I. .;*c utuftr.I.d Ity any infiimlu..mc-» created Iiy 


. emit nuh aputkei4 the P***'***' tenant..incuinl.i.nvc« a*dthid ty S. 161 of tin 

•*- " «** 

(229). [M ***"•> H «M> I J* f J924.52 1 A. 160 163 4) 52 C. 417 


c.'cui irnv VftlRWSI a ->22 46C 458(479! <1924)52 1 A 160 163 4) 52 C. 417 

MP W NTziScLJ 117-9LW 148- 23A L J 751 6LRPC 140 30C W N 1 

16 A L J 969 25M L T 159-21 Bob LR 522 1 881 C 110A I R 1925P.C.97. 

(1919) M W N 471 48 1 C- 277 35 M L J 707 l.c\nti»R|iS riuhi to DISPUTF. 

„ .. / )/.„«-t’l - E<Mpri In* trasm 4 acknowledgment of Mich 

- TtH-C>mtn«li*i of ml** f'1"t • ca a M y. A.,* l.xNMORD am. T>.N\M-P'rmanfnt 

res maps valent quam prreat-.v,. nUASCT-PWOI in- \. km.wi h-.mivi OMIT. 

~ 470 ‘ 
[-Jay Un iiwm-.W:RIMS Ol mmt il.OK 

Roth under the English law and under the 1>»» *‘* «*« »"> «T 1 EXI'M «V 

nukes tomtit. though iv<4 strictly acuraf .« <•*'•«« rr -Effect. Sft l.l'hl OKU V\D TENANT-ADVERSE 


Both under the English l«» and under the Imlian Dw. 
nukes to quit, though .»u Xiktly acurate u ««*w<nt •» 
the statements tnhodkd in them. I 1 fOSSISStON-Uri IIXAN1 


effective in law ; the test "f their *uflkkmc Wnu what (1899)261 A 216(224 ) 27 C 156(166). 

they would mean to a *t.ant«ri|m-ant 4al \i*ha£* Pm of-OKWi* Pwx.i of. 

SSRSm&uS! £02 72 * —«ws ... 

ronwnanl with all SkOM falls ani dnMtUacr*; -»l. ,—Ilra ni-.\dirii.>M>n l| defendant 

n Z rL \« nn . uesl. nU with . **r to M 4 (I) phMC l<fa* taWldar and (2) of payment of rent to 

isb^m SuJKni" * •’ ' VH.ur.hS rOMPRIACIl IN— 

faults in them wnten wouiu r ^ ^225) (lord KKi mmu»\ m TALUKIMK fOK. 

^ <0 71'“) HakihTr I KNFV l : Kv««<t kov. (1884) 12 1 A 52'57 59 60) 11 C. 318 (327 8.331). 
MqIrUSI A 222 46 0 458(471) 23C W. N 77 - -7Vm*#-/&- b.i* WW/ m, /,4/m. 

1 18 29 C L J 117 9 L w. 148-16 A L J 969 Tlu llalnr# 4 UtriW su,.! the GntomawMOf 
29 25 M L T 159 21 Bom L B 522- India f« of a tillage 4 which the latter had 

MOiMlffWN 471 481 C.277 36M L J 707 Im in since l?W. During the whofc of that 

(1919) M W N 471 «I ^ !jmr jfv| f(|( ^ M(Ifr thr x iiu p . w.i» admittedly part of 

Permanent tenancy. ,»* m iHbt. that i.. ..f the ftmintbry <« pn«rk4ar) estate 

tuf ur. w---j r 


effective in law : the tot of their .uftciemy •'"•a ' 
they would mean to a sttanier igMtani 4 all tV '*'• 
iruirhine the holding to »ht •> l)«> pu : 


99 C L J 117-9 L W. 148-16 A L J 969 TW Malurayah id Daridunga sue! the Comnmcnt of 
29 25 M L T 159 21 Bom L B 522- India f« of a tillage «.f which the latter had 

noiilMWN 471 481 c.277 36M L J 707 Im is pow>«« since l?W. During the who},, of that 
(1919) M W N 471 «I ^ !jmr jfv| f(|( ^ M(Ifr thr x iiu p . «•» admittedly part of 

Permanent tenancy. the millbt. that k ..f the Znninrlary or pmorirtar) estate 

I_I SmIimM all mAri -dlhc Darldunra Kaj. The (^.mnment had made to the 

(Under this 'J* . , | Itlv .!j, , fJ ktrm. kaph. in «.awe shape or uhcr. eillur a* •> mallet »f account 

P? :,uJ ! t'l'c'fci* PrBMTDAM.l.'w!) '*** —«4*»«« payment..,runif.tm,M,men. fo, 

Snaho Leask smion iivi»n»xto» lOyvMsW and (key (failMd lobe 

ADVERSE I-OSMVM N^A< ^.al t„,,„ts a. fix,d r.wt. They umtaltM that the 

. 5SI F Dn«r«inN AT.»|NST TES.tKT UNDER. true infertnre from tk facia was that there w... ir Irinrling 
ADVERSE POTION A ^ 1 fFNl'RE—ktCHTS ?;nrmet*t f« a perprtu.il trnarv \ In then, uncle, the D, 

INCIDENTS OF-FUKCHVSER iL^a Raj ami that uherviv: tl. ..I Ml have 

0F * - ntsrnr gnoe«« for MKh a mind nr «d year, accepting a payment 

UNDLORD S RtCHT TO pFkPETUAl. OR lit Rl whkh ha.1 cn«r to be very far brfow the value 4 the land. 

U£* TENJN '-f." ..s« k «• k— I, - vnnn .i .J ifa IM. 

DITAKY TENURB BV f ( /Wd that, king arlmittcd In tenant. 4 the Darlhanga 

PI.W °F-0 N, _ S f a._F|SDING vs to. kaja. tk Gos«nm«rt had to shew why ihe landlord might 

PRECARIOUS TENANCV OR MNDi. Jlcom hi. pr-per.) ; ami tl*> could .ml) do that Iry 

PRESUMPTION of. piotm- that there was some agreement iHwecn them and 

Proof of. i^fl^.1 thu tkv should have something more than 

RENT OF. |he onfirun tenancy at will fr.un year to year (II). 

ADVERSE POSSESSION—ACQUISITION B\ It K nU tk Itminc'. «d the plaintiff to explain the pos- 

TENANT OF Sl’CH TENANCY B'. »>doo ; it i. tk huMBtss of the defendants to shew that 

c t .Mill ORD AND TENANT-ADVERSE IW it leads lo the inference of a perpetual tenancy (II). (/..W 

-- - S “ TVN.NCY //44«ir.) SECRETARY OF STATE FOR INDIA R MAMA- 

session— Permanent - rajah Lithuu»ar Sinc.h. 

ADVERSE POSSESSION AGAINST TENANT UNDER. (1Mg) ,g j A g, 16 C . 223 (231-2)- 6 Sar. 275. 

landlord of Stt LANDLORD AND)-It cannU now krlouUed that when a tenant of lands 

--c F p oSSl ssiON-PERPnUAL TENURE. I in Iodu. in a.uH by his landlord to eject hint from them. 

TENANT—AD ‘^ 1924 ) 62 L A. 160 (164)=52 C. 417.1 «IS up a defence that he has a right of permanent tenancy 


THE PRIVY COUNCIL DIGEST 


LANDLORD AND TENANT 
Permanent tenancy-(f *tJ.) 

Pi .fa of — onts of pmkif of-<CW.) 
in the lawk the mm* «f provirg that he ha* such a righi is 
upon the tenant. (Sir / kn FJ.r.) \ \|X lMLL\| M lR- 
KAYAK f. R.VMANATHtN OfFlTlAR 

(1923 511 A 83 ^89)-47 M 337 AIR 1921 P C 65 - 
22 A. L. J. 130 -19 L W. 259 34M L T 10- 
(1921! M W N 293 = 10 0 & A. L R 164 - 
28 C. W. N. 809 - 821. C 226 16 M. L. J. 516 
».• j/w cmler Om FANCY RIGHT. 
Precarious tfnascy or-Fishisg asio. 

-Fact on law. St/ C. P. C. OF \V». S. 100 

Tenancy. 

I'R I SO Mil ion of. 

■- KaJimiras—Cv *f, in r. ut r/taf/i-Praxmfti*, 

fim-Pi-'fruly. 

Their lorcbhips are not certain what in Ta^ff “ Urfi- 
"lira* ” mean*. No <UU by it*e!f " miro* “ fewrallv 
mu»* proprietor i«f *omrkinrl. and “ knrli ” | lV n*d< 
afficar* to mean a h»«*e. a village, a town. an inhabitant 
or a tribe. 

HttJ that " kudiinira* ' in vrtlain receipt* pto**| to the 
tenant* who claimed .» right of permanent occupant, in the 
land* in respect of which th**e receipt* were pa**etl to them 
might have Uen a drviiptimt of the tmant a* the proprie¬ 
tor of a hon*e in the alarli of the tillage, or that it might 
have lietn a mi*di-v ription. and that a preemption of right 
of permanent occupanty could not lie made from the fart 
that the receipt* u*ed that expre**i.«v fSir M* FJ-t) 
NAINAPII.I.M MARKAYAK ;• I* \MAS\THAN ChFTTIaR. 

(1923151 1. A 83'99)-47 M 337- 
A I R 1924 P C 65 22 A L J 130 
19 L W 259 31 M L T 10 .(1924)M W N.293- 
10O.&ALR46I 28 C W N. 809 - 821. C. 226 
, 46 M L. J 516 

-long enjoyment cupk .1 with payment of rert-p.e 

sumption from—Propriety—Origin uftewamy shown at a 
rent twice nvrra*«*l and paid rhmn to date of **jt_ Ffirci 
Stt l.EASF—Ol'HI rtl.t kimk 

(1881J121 A 52(66)- 12C. 318(337 8) 
7 '"' " T, * t Nr*‘*r~Fu- 

iHmptt** tnm-PrAfnrtr-Oripn ,( lilMfl 
Pviuinex rxfluM- ,tk„ ny,' 

In an action of ejectment brought by a landlord against 
his tenant it appeared that the latter bad admittedly hetr 
in po*seN*ion of the suit land fo, a period of SO yea,* at a 
uniform rate o'payment which was very far l*|o« the * 
of the land. The tenant rounded thar the to* infe.^1 
from the facts wo* that thne wa* a binding a, 
perpetual tenancy between him ami the landing. 

II/IJ that there would I* *t,ength in the argunm |f lfce 
origin of those thing* could m t lie found out but that tV 
argument |o*t |H f,*. e j« ,(* and ‘ 

pos^sionwasnotdiftcuR Explain i„ che, 

(UJ HMhm.) SlCRKTARY of State FOR Isnic 
Maharajah I.I'Chmfsvar Singh (1888) 161A 6- 
«... . 16 C. 223 (231-2)=5 Sar. 275 

Hex IX <au ef-Pnfristr * 

To create a new and fixed rent for all ,«* lbf _* 

£E* U ,he **• i" «« riving »h, emWeir-he 
henefit of an augmentation of a variable rent froTJmet 
time world l«ea hre*,h of duty in a *hebaiT2 H r,, 
therefore presumable. Imheca*r tl c ,efo-^ ofi^i i.*! 
was debuttc-, a, ^ 

ssm 


LANDLORD AND TENANT—(CrwAf.) 

Permanent tenancy -(CmU) 

PRFSl Mpnox OF -(C’NfJ.) 

31M L T 10 ->(1924)M.W N. 293 = 28 C-W N. 809^ 
10O.&A. L R 461-821. C- 226 = 46M L J.548. 
ALL OTHFR CASES COLLECTED UNDER 
Possession 1a)xt. and oiift possession-Lawful 
TITLE TO SI PPORT-PRESUMPTION OF. 

- T,mp!< londi-prtiumpii'n in test of, frem (1) 
xu a! W -MmirtP „ axd{2)itla 

" h tehuvit*# ef ttmpU cffitial,- 

Pr+f>h1y. 

Whrre.in a suit brought o, khalf of a temple to recover 

i u ,e r p,rin,hcpw " fwio ° ° f,enin, ‘* ,he,a " w 

pk-aded that they hail a permanent right of occupancy in 
the suit lands, their l ordships declined to presume a perma¬ 
nent right of occupancy in the tenants from (1) the fact 
that m v««e receipt* given by servants of the temple tenants 
had l«t> de*ciihed a* - kudimiras." and ( 2 ) the fact that 
tenants had io the knowledge of official* of the temple 
« mortgaged *uch interest* a* they had in the lands. (Sir 
/.4« FJy.) N'AINtPII.LAI MARKAYAR n. RAMANATHAN 
< METTIAR. (1923)511 A. 83(100M7M 337= 
-*, A 1 R 192 1P C. 65^22 A. L. J. 1S0» 
19L W. 259 34 M L T. 10=0924) M W. N. 293- 
10 0 & A L R 464 * 28 C. W. N. 809 - 821. C. 226= 

46 M L J. 546. 

Proof of. 

'—Ah+Mfm/*, tmurt by hnit/crJ-Esllf' 
tfWmthmhrMmef 
T 7r P"decev*or* in title were invited by th« 

appellant s precede*.*.** alwut 1859 to occupy foe boiling 
impose* bn,! ,n * suburb of Delhi. No document shoring 
(he terms of the occupancy wa* extant not was there any 
-rl.ab'e W , J| “NT of what passed at the time. Bot It 
Un * ,h « (' om 1859 onwards a uniform rent had 
'ten pawl, that in v»neof the receipts given by the land- 
Red the word " permanent " wa* applied to the rent paid. 
, "" l y nU ^ levied substantial buildings rithoot 
objestu* by the landlord, that thev had sold and mortgaged 
W't of the proper tie*, and that the properties had passed 
by *«cce**ion^ 

H(U that a finding that the tenancy was permanent at a 
., '*•' V' and ,hal •»* validity was not affect- 
' h ° f ,hil ,hf,e *“ no permanent settlemenl in 

In a vuit brought by the appellant against the respondents 
|o recom pr^-cvdon of the land, and for a declaration tbit 
i/T?* 1 ? * erf 'onamsat will. 

//■//that the marts below were justified in finding that 
■ tenancy was a permanent tenancy at a fixed rent and 
'■-It there V ine , 0 ^ (ha , a tenancy 

"••' alegihmposMhjfov i n the Punjab, the validity of the 
* ni l«v the fact that there was no per- 

•"went *<ftlement in the Punjab. 

-'n inference aj to a fact to be drawn from facts depends 
on a mental pro*** which is the same all the world over. 

In the alms* C a*e several sale deeds of superstructure 
r*-* s ”! ! pkK ^ *heplaintiff’s predecessors were 

*Tl w ,fh ,here w " a di ' ,inc ‘ •^n owle<, P ii<0 

'7 hoatf ' thfW * | vw were held by the tenant in virtue 

«f a permanent tmancy. 

1 . » .h. plaints 

KUH } AFEAMTN-NISSAr-. ABDUL KARIM- 
oc w T (1 T 9l e 9 >«I.A.131,47C.l=S0C.L J.1W 3 
23 p i l ^r 11 L - W. 176—(1919) M. W. N. 494= 
* 3 C o?o N vx? « =21 Bom L R 891 = 81 R R ‘ 1919=5 ' 

29 P. W. R 1919 a 17 A L j 608 = 50 1 (j. 749“ 

S6M.L-J- 680 ’ 
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LANDLORD AND TENANT-(£V*/i.) 

Permanent tenaney-(C*rf*) 

Proof of -(CmJ.) 

- EtiJtnte MHfaitn' f*r. 

The question w»< whether a tenancy of la«.! » or 

about the year 1871 WW a permanent tenancy« a mt.c 

'^S.i'iioc the High remit, that no permanent ten¬ 
ant' had l«n esuMi<M(1*). . . w 

The three outstanding 'h«nc* «•»* ^ 

Ixtrdship> in arriving at the above .ere a< 

of the kind that tu>V place-Ky M the ta# 

tfjaftaagSSSS 

cd a dispute or set up a cb.m agamM them, the 

Kw. r« 12 8 per roemrm. In January. 1 sn. inc 
landlord sued the 

sJrrt- *- 

tenre. That was all. , ,, 

Thirdly, the continued paymen* ulthe rn» ^ 

-»=SS;«=Sg : 

39M.LT 161- 26 L W «M *? P " n > ^ 5 S 
«r » t t QfvQ M Ron L R 870 3IC.™.n.t> 

"“’■Viw. *’ 

******-** " Wr 
/W /«■» Irantftrut. . a* ..hm 

In a suit by a Undlord to eject hi^en^ ^ ^ 

*» whether the ,enan ’ ntfl , character and wa* 

whether he had a tenure of a permanen 

not liable to be evicted «*'»• M whaiever might 
It appeared that the '. fn fo| a | M , fO year*, and 

be its nature, had been in ^ ^ festfcHed. that the 

probably much more. »hen , ^ BeW been en- 

rent was an almost normna • me *«,ed by it* 

harKed.thoufih the value of^e WdtjRj ’ ^ ^ ^ 

sale price, bad greatly ■* V. _ , 0 <on *ey an r*— 

again and again by JJ and ,h,t the 

We. namely, that the ^ ^^hat that inference was 

The Courts below, howeser W gwlbc(a *. 

excluded on two ground^-n “ rf|k land in favour of 

executed by tenan^ F*”^ ^ (be ,,offeree. «* 

their successors, expro I) Mahan ph Bahadur, and 
paying theexpen*^. etc...<*« » j , 
on c ‘ * L * 

take 


2 ^8r, 

LANDLORD AND TENANT—(C-W.) 

Permanent tmncj-O'^.) 

Proof OF—(0*4.) 

holding, and the receipt \f him nf the wot of the holding 
from the transferee* in their own Manes was riot a sufficient 
recognition of the transfer* a« Muni. Iwtawse the dakhiktf 
acknowledging M*h mrifMsdid nnt rXpU's'y rlewiiU- the 
IraiHfrtee a* tenant of the holding. 

//e/4 fattkr. with regard to ground No. I. that the view 
of the Crwrts Iwlnw as to the effn t of taking a new pattah 
■a* incoa*i*lent with the ct«<i*H4i' of the Braid : and with 
regard to grand No. 2. that a. the dakhilas (le*Ctilied the 
rtr.t paid as the rent of it* holding, and the penon paying 
as onapoeT of the hokling. and as paving on hi' ««n 
aonont. the receipt of rent was *,««»• a *wffi< irtll O' (ignition 
of rhe transferer a* to.M. (Sir AilHr ll'i/wa.) NASA- 

KtiMiRt Pi HI r. Ill II iKI I At. SIN. f 1907) 311 A ICO - 
34 C 902-2M L T 433 6C. L.J.122- 
11C W.N.8C5 DPom L R 846 4 A L J 570- 
9 Sar. 255 17 M. L J 397. 

-//ef fiiuiue* jt u»if*rm rtut t*yMfNt—Tiani- 

f,n If ft mi at /rtv-u/W Ay Mvlpet hthn Ay 

UaJUJ kimulf f'.~< tfajat-K. it rf. fiftl-/>ttfnftiM 
0/ t.ajat ji If Ml * -v// », a.t h't* ;kt kmt t« ttaJNt. 
In a *aii lij ihr plaintiffs lorjHlihr defendants, who 
id a rjnti hrilirg within the ptainiifC* pNfnty. the quev 
ik« was whether, a* alleged In the plainiilf'. the holding 
from whi'h hr sought toejrvi the deferwlani' wa. a mere 
tenano at will or whether H was. as alkped by the defen 
dawts. a "maarJu m brrjr, that i*. a permanent, 
heritable, and transferable jama hokling. The District 
lodge. «i appeal, found a* a fa ,1 uprm the evidence that 
the defendant'* homing lad aisled for a considerable 
number .4 years, that it was mated somewhere in 1845. 
that it had been heW ever since at a fixed permanent rent, 
that the herilalle. tran'fcial* right of the dcfenrlanls hael 
been iKocnbed In the i4»iniiff«' predevew* in title I and 
that the plaintiffs' faihrr himself had taken a mortgage of 
the holding wr part .4 it on the lad* that it was a perma- 
ml. trawsf«alJe. heritable holding It *0 a M ieared that in 
certain rent receipt* granted to the defendants l*y the plain¬ 
tiff* or tlwir pcedecevoi. the word* "tenant-at-will appeared 
iKrtinclK iodkating the character of the tenanty : Iwit there 
mas nothing to 4 k.w that (he defendants or their predcccs- 
»oes (on*entetl to the in*erlit« of tho*e words m the rent 
receipts or that thev even knew of it. The DM net Judge 
diuwtewd the -it. holding that the defendant* had made 

HtU by their !x»rd*hip* that lb farts fowrwl by ibe Dis¬ 
trict Fudge jurtified the irfettme drawn Iry him from them, 
and that the said infmnce was not rebutted by tbe words 
"terant at-wiir in the rent ttetipt* (Mr. Amttr Ah ) 
SUMNDRA N VIH KOV r. PWARKA NATH < HAKRA V AR- 

' m8,50IC SM C w W K6n. 




landlord had not 


RENT OF. 

_ AkiUMfni ef—Ttaaat'i ,i(kt t.—F.ninwkmtati 

, 11 ,yt kj tkinf fiartus ca Uadi iatludfJ la koMiHg— 
Fdilate rf teadat It frdtet kimiflt apiiait . 

The appellant was the purchaser at a sale in execution of 
a decree for arrears of rent of the light* of a tenant umlet a 
lease whkh wa* peimanent and transferable and at a fixed 
rent. Some six years prior to the appellant's purchase, her 
husband had taken possession without title of a portion of 
tbe land foped. and had eontinurd to hold pos.*ev*ion of it. 
notwitlKanding certain efforts li) the orevious tenant to 
eject him. The appellant did not. after her purchase, take 
steps to eject him. hut allowed him to continue in possession, 
so as to enaUe him and his heirs to acquire l»y limitation 
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LANDLORD AND TENANT—(CW.) 

Permanent tenaucy-ftW/.) 

Kent of -(Cm/J.) 

an absolute a* agV-w :k- app.'Lnt lo.ontinoe in 
|>r>H"i<«n. 

HtlJ that the appellant wa. rv>t entitled. in a que^ims 
with the latHlhud, to an alatenkut of rent in of the 
land 'O acquired In her hu.liand am! hi. heir.. 

The duty of a tenant under a perpetual tenure «»h a. the 
one in queMion i» to piotnt him*lf ajainM illegal encioxh- 
ment. by other. .« the land, of which he ha. the eft loser 
po"e»«ioti. If he fail, to do -o he cam** pcrjdke the 
landioid’. .laini far rer.t. (M&Am.) KUVM.VM 
Deiii Unov Kfm\r Das. 

(1921)521 A 160(161 5) 23 A L J 751 ■ 
52 C 417 G L R P C 140 - 30 C. W N. 1 = 
881 C 110 A I R 1925 P C 97 

— —Aht.H.H.l—T.mumi'intkt 

him '•/—•I'.'/iJi/y ,</. ua./i+m fmhjwi 

of Uutu ,-. 

QhiHH, whet her an agnrn.citl In way >4 i„mp««ii'c be¬ 
tween a landlord and hi. tenant ur.«hr a perpetual levwc 
that the latter .hooM nut l« enliihd to (.■ alutetiKtn 
of rent on any ground whatever in ie.pi»l of the area then 
found to lie in hi,.. .upation w-ohl nftXMttily be binding 
on a punlu«er of the tenure atan auction vale, (Lord 
s*l MM.) K MV AY AM Dun IpOV Kl MAR 1>.|S. 

<1921)521.A 160< 166) — 52C 417- 
23 A. L J.751 6L B P C HO JOCWN.l- 
881. C110 AIR 1925 P C. 97 

- Enh«H<.m. "t ,»/- hiJI.th nja 

mint <'f—f.M<i—C'ititrii<i ,»•/. 

Tin- ri.di ri .1 [cut of a pMuh g, aB |„| |« , Jtafate in 
|N/0 was a. follow.“Thi» (Mt.il, i. -.anted in rr.pe,t <4 
the ahovtmcnti.ewd mou/.,h a n d the afn,es.id pee* '« 6x 
mg the annual rent thereof at Kv 4I449-I5 gunda. in the 
company*' coin a« per d*ail« i„ the vhclule. and vou als, 
Milrnnt a kalohy.it of ionr <m n accord. Yo« .hall par tie 
rent jearaftei vvar av-mling to the kisiUndi given i n the 
•■hedule liehm SM fn m.ke default in pawr-rH of 
the kiMM-^a .half pay the rent. in arrea, wi,h h*trM ac- 
cording to law \,« ami you, v*. and grande. rtf . ; n 
succession. will remain in cnjovmmi ami u. i-. 

ping the liourala.ie. intact anhey have Urn from £*£ 
All profit, and lo»es .hall k- you,.. aw | l0a .j, iM 
account 1* ounpetent to p,., f., , . 

v™ « '•> fc A -I 

nude l-> me when Jf » %Sn#|l , ^ 

of fttynie.it united |, ddtlftk. lke 

"*!«'• V « «* <k> ->ny .IS 

you do any.you ,hal!| W MNtmUrWk. Should 
tax lx- impNed by Co,en,n*„:. Xnl ^ 

»pa.J«ly in *»»» in the ,,-nl 

//iU, affirming the Dwrict Court and th, D;.k r, 

•hat. on the true <«*«*, rfUtiyfS 
the tenure creatol by it „., l _ l|r . n | 
the /emimlar wa. f^m e arn, ngTn’X^' 

ment of the rent (5|-2). ' » Jn 

There are no terms u ^«| , hc ftrf ., .. . . 

^ landlord alMml J Z'*. ! 

“SSSS 

52 M L. J. 412 


LANDLORD AND TENANT— 

Petmanent tenancy ACcntd) 
kFST OF— fC'-ntd.) 

- Enh inumint ef—Ptrmissihi/ity. 

Once it was settled that the original bargain was for a 
ptrrrantnt taaiwy at a fixed rent all question of enhance¬ 
ment wa> nwo^rily gone unles> such a proceeding was 
authoriwJ Ia statute. (Urd Dnu/Jin.) AFZAL-UN-NlSSA 
r. Aidii. Karim. 

(1919)461. A. 131 47 C. K^.-SOC LJ-182= 
26 M L T 55-11 L W 176»(1919) M. W.N.494- 
23 C. W. N. 966-21 Bom. L. R. 891- 
81 P R. 1919 29 P W. R. 1919 = 17 A. L J. 608 - 
501. C. 749-36 M. L. J. 680. 

|-The fact that the tenure orated by a pottah is a 

perpetual and hereditary one <k*s not in law involve that 
the rent *pr- i6exl i> therefore fixed in perpetuity (50). (LctJ 
Cjrum.) KklSHNENlIRA NaTH SARKAR t«. KUSUM 
K VMIM Drm. (1926) 541. A 480.166- 
100 I. C. 93 - 31C W N. 514 - 25 L W. 631 - 
45 C L J. 305 (1927) M W. N. 41 = 
A I R 1927 P C 20- 52 M. L. J. 412 

- -An rnhamement of rent is entirely inconsistent with 

the iKAKtt of a permanent tenancy (186). {hrd Bhnti- 

**'«*•) Dhaxna Mai. r. Mon Sacar. 

(1927) 54 I. A. 178 8 Lab. 673 - 89 M L T. 161- 
26 L. W. 634 = 28 PunJ. L B 668- 
25 A. L J. 959 29 Bom LB. *70-- 
31 C W. N. 677 -101 1 C. 355= 
A I R 1927 P.C. 102= 62 M L J-663 

Pottah. 

•—-< ‘-nfirmatory p.*tahs-C 0 mmon in India. RAM 
CHI M.»R Dm Jl'GESH ( HUNDFR DlTT. 

(1873)19 W. R.353'2Sutb 836(839)- 
12 B. L R 229-S Sar. 249. 

-Meaning of-Landlord and tenant—Parties already 

between-W«wd If coo- 

rf ‘.®- ** Madras acts-rent recovery ACT, 

S. M’OmH-MFAMSG OF. 

<1879)6 I. A. 170(1745)«2M 67(73) 

Relation of. between Zemindar and Jotedar*- 
Decree establishing. 

-——lI'hjtnm.Hiits l<'—C,mitra(tien of dtlrft. 

if*f ‘uit lands were admittedly dense jungle until, 

:: •;; 0, U,e ;* ^ °< deftnclams’ predecessors began 
£ C ?' 1 J,r ,h , c f ,n - ,n I8«. the Revenue authorities, treat- 
"* ‘rj i ‘ ,,hm 0r uti'ettled lands which were at the dis* 

hZlaZXi nC * ,UVin K ^ in 

Z . Hl,W «**•• them to revenue; bat d* 

wSl SttCfmkd in E« ,in s ,be Rem " e 

1} ? 2 J° ,ei «* that decision and to rtccg 

, , ^ Uod> PAH Of their permanently*- 

!a!i? ■ - T<ie ! leftn<lJn " , predecessors, however, prefer- 

, ‘ r" n ° f ,aiya,s hoJdin e directly under Govern- 
•eM arxl w ere oimi ,| ing |o ^ j n ^ p|iinI iffj 

Mnt^an. Accordrngly. plaintiffs' predecessors instituted 

ml. >4 a su.t aga.nst defendants' oredecessors for poaesst* 

a mesne profits. The pleadings in that suit showed that 

Mme .h?,‘^L myitU,Cd a " d no( fM « bl 001 on ‘? 

ootmg tb there was any subsisting relation of landlord 
th - ih T S?*”?/ 1 * P arti ^- ‘ n,e C<*rt in that suit beU 
rUI-S. . - for formed P a,t of lhf permanently *• 

wh, h , C «?‘ ’ he P J, i n,iffs ‘ predecessors and passed a deoee, 
10 ,he plaintiffs possess® 1 
proS,s 0< xh ' P ,oritW 

Sv iut^. defcDd » n »* ready and willing to 
m rents legally according , 0 the rates prevailing in the 
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J4 8 9 THE PRIVY COUNCIL DIGEST : 4 QO 

LANDLORD AND TENANT-(CV»*0 | LANDLORD AND TENANT— 

Relation of. between zemindar and Jotedais- Rent-!c'W.) 

Decree establishing— (cv«/a.) | ACTUAL Rent. 

-Meaning of. Stt ItENGAI ACTS—TENANCY ACT 

* **- " — ** “ r ^ s - :W !SuS)-m t iu 

that the portion of the decree poplins ft* the ALTERATION OT-U ABILITY l<>. 

defendants’ predecessors continuing l«* «*«n then i:gM ■»' „ _/Vr«»//M*-tV*//.r./ ix,tmJiHz~U\iJ> Mttti- 
jolidjn. so long *> the)' * c,c ' rt dy aml *'"*S ,u !“> Ihv ur j- itr—MAnnum <» <liti usvJi At;»*- w»«- ifinl. 
rents specifed could not Ur read aN estalAdwng t»e «HatM| /ilM ,he rent payalOe by a Itiurti i* liatrle to ett- 

of landlord ami tenant between the patties. tat »a* to be g***,*,, ((0 ,)* application id the landlord or to reduction 
read as giving the plaintiff a decree for pO'-o*’" with ^ lbr Jp p) Ka ,ion .4 the tenant. unle» cither of them has 
and future me*ne profit*. subjrtt to ibecwwktwmthat so byumtrect fiom i Liming such enhance- 

long as the defendant* were tilling topay rent at tne *jkm nrn| w ia j ott i W) ropwtitdy. The*onl usually employed 
fied rates to the plaintiff* the) should cot Ur ou*tcd Ire* ^ tiealing 4 lrol j„ perpetuity i* tk tutrl “ uiokur- 

ran." though the al»e«cc oi such word i* not conclusive- if 

dearly *hou that 

). (/W Cat <-*.) 

. ..... .. KUSIM K.WIINI 

KUMAR GOPIK.V RAMAN Ko\ r. A™*”™- v ... Deui (1926;64L A 48 = 64 C. 166 100 I.C93- 
(1929 ) 27 A. LJ. 246 33C W N 463- 3 1C W N 514 26 L W G31-45C L J. 306 

49C.L.J.327 l9LW.674-10Pat. L T 301- (1927)M.W.N. 41 A I R 1927 P C 20-> 

1141. C. 561-A IB 1929 PC- 99 - 56 ML J. 562 52 M L. J. 412. 

APIOKIIONMLNT OK. 

tuJum Af^ilittmtul Att-.lfifJi- 

uMitr-OHtt btjnk Lr-f—.lffJii>ih/ili hui«/. 

Ike Engh>h Apportionment Act of IK70 provide* that 
after its pa»*rg. all rent*, annuitie*. and other periodica 
pa) menu in the natuie of income arc. unless it i* express!; 


their rights as juted.ii>. ran." though the abacs ot *u>h vend b m 

It is clear that under the .kciev the tkfemUatf •*.« »**) lllJin , rtlb aXk (,*,*1 the grant ninth ch 
to be entitled to the light of jotidai if the) WJtJJf* I nucha rent was intended to be Heated ( 5 l 1.1 
wiUinc to pay lentto the rcmimlar [Sir/.** UMin.) KK , sHNtsDKA Non SaKMK v. KU 
r.«*Diw i kaitiS ROY \TALMKt.H. iirn no?* MI A 18 = 54C. 166 


Rent 


ABATEMENT OK. 

ACTUAL KENT. 

ALTERATION OK-1.UHIUTY lO. 

APPORTIONMENT OF. 

ARREARS OK. 

CO-SHARER LANDLORDS. 

DECREE KOR-MEASING OK. 

Enhancement ok. 

FlXmfOMNCASEOK HEREDITARV TlNjRJ- 

Government revenue pavabi.l hv ienam «• 
ADDITION 10 RENT IF 
ILLEGAL IMPOSITION OR 


pa)menu in me naiuic oi income ais. mim»* n i* expressly 
tOfulatcd that no apportionment •» to take place, to be 
considered a». like interest on money kit. acnuing from 
day to day; and shall be appottionabic in respect of lime 
accordingly. But this Act does not apply in India, nor do 
any of the rather tnglidi Apportionment Acts. 

The older English law on the subject is traceable to the 
luo proportion', that an entire contract cannot be appor- 

(SOI/..I**.' - - 1 Itemed, and that under such an instrument a*, for instance, 

ILLEGAL IMPOSITION OR. lnlNlino r ,v ONE a base with a reservation of periodially pa)able lent; the 

MESNE profiw— Claims fok-Joindek f. ^ ^ ^ ^ u dblilKl ^ rnlilc . Thf Iukt 

SUIT. 


iuuun»- iw im —- *.. 

SUIT. mvTBACT AS TO. hw * no * mUk •PP liuWe 10 p*' 0 ^'* 1 P a > m «"’ hewming 

OCCUPATION RENT-lMPLIEItroMRAJi *; • al l0tt ,raD. did not apply to sums accruing* 

PERMANENT FIXING or ADMimDLr V j u „4 um . It did not, for example, apply to annuities or 

TION AS TO. »debts. The distinctiors drawn were often fine. But, 

PERMANENT TENANCY. inREDI hoMWf dear the principle uhich governed the character 

PERPETUAL TENURE OR PERPETUAL . o( pt^kuiy and contractual rights, it uas al*a)s open to 

TARY TENURE. . t .„. UT ,,, .w recs OF a tedator or settlor, with full pouer of disposition, to 

POSSESSION— GOVERNMENT^* RIGHl l . exclude its practical cotnetjutncc. He had only to say that 

RENT-PAYING UNDS. or _\VtsKEN- I it «as his intention that the person entitled to the fixed sum. 

RECOVERY OF— LANDLORD* POWER pa)abk only after the determination of the intermediate 

INGOF. .»— r. -a—.... i u-... 


INGOF. v wuirK HA|) ci;A 8EU TO . title, should account to those in whom that intermediate 

SALE FOR, OF PK0PL J‘' n> K _ sin BY REAL title was vested or their ictwocnutive. Such an 
ni'i f\\rr. TO TKNURE-ntH-U*" ** . A l „ 


. u mn v, im.i w - *— expression 

eotion had. at least, the effect of creating a trust in 
equity, and might, in certain cases, be operative at law by 
giiing a special character to the title to the periodical pay- 
ments. It had theefle.t of making the question, in most 
I instance*, ooe merely of construction of the instrument. 
Both parties to the appeal conceded that the ok! law in 
England applied to a case in which the question was whether 
there was applicable, under Indian law, any principle of 
apportionment which applied to rents and penudical pay¬ 
ments. such as rents and profits from land, and the divi¬ 
dends and income arising from shares carrying income 
i ...» rJ kJdinc—Abatement on payable, such as were specified in the schedule 

Diminution of^ a^ ^ A>/ n tN ,; A | ACTS—'TEN- 1 10 ^ seule-ncnt by a i'amr. (I'iiccuhI //aidant.) 

Phikochaw Bomanjee Petit v. Bai Goolbai. 

(1923! 50L A. 276 (279-81) -47 B. 790 (795-6)- 
18 L. W. 940-33 M. L. T. 372=(1923) M. W. N. 616= 
A L B. 1923 P. C. 171=26 Bom. L. B. 76 = 
28 C. W. N. 882 = 76 L C. 929 = 47 M. L. J 79, 


S 'SSsss*s, s'Sw'sjs 

IlENT—DECREE ON FOOT OF. 

SUSPENSION OF PAYMENT OF. 

ABATEMENT OF. 

I h dd i-R——- - 

ANCY ACT OF 18»0. Sh. » 48I A . 39= 48 C. 473. 


Jgy^KVawwror- 
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LANDLORD AND TENANT—U’ • • 

Bent-tWV.) 

APh>kl lo.VMKM 

- A'rnt.iu.i fi t /;«./ ant i ./r— 

KtiJmJt mi -Aim - /*.*■,:. me, <. '/-• • , , . 

•/' —.V V/. AV /*/ 

Am * '/'—if rJt 4rhui - 

rt /<•;/«/. 

H) an /<//./ Wr.w Mlknmnt a I'jim. Mlbt 
a large am'ami of pr.^it) lo Hu*** .« inrX (,**-, 
>///d) to receive tht urn* ami pr-fit*. ami. after ruling 
Ifltain Ollier payments. In niak. ..\n the lialame of i*«mc 
10 the settlor liiniHlI doling hi* life. .\fl« h> death, the 
trustees were l«> realise certain Him., ami. withw thiiUta 
month*, ..Iter ik «<ttlor’> death «ii of rh* lulan-xof income 
from what icmU keiwii ihe &m ihatcta 

months to pay t« hi* from :ii» t., ijn*... aiai in «c-b 

sum* a* *lc ..i-l :<a-<ulfy rapiiu ami tk- *tote .4 tk 

income Ml permit tk Mai *mi >4 k>. MJH {,, 
|iiirp.>H* n«afMinl. Tk tm,,** », K tk* i.. divide the 

rcm.iimler ,4 tk klUh • of * n I, ., arising .a .» 

ilunn;; the first thirUrti month* after ihe nttha** ileatb 
amungM hi* with**. / ami D. m iqual *Lnr*. ihe opal 
anil mum*. after tit. llmtiva months were. *«l<kct t,,thr 
tru*t* stated. to go to other kudkiirie* under the trust «e«! 
“* tkmn provided. The Htih.l pmauty «.*v*,,rd ,4 ’-d 


a* therein provided. The niik.1 pupaiy ..-misted .4 land 
•«ml immoveable**pnifi„l in|ht lir*t Mhnkk |Q the d^l 
»lare*. bond*. ami *c<utitic* *p«sifinl in ihe montl ami 
outstanding debts .lire to the Ml!or in the third. 

//.// that m the oW of char ami *p«iL dkteti. n * 
ill the- <k«(l«f Htthmenl. time could not. as hr,*,*,, it. 
iett'or and the Wh.iaik* who f..* UnH).lofty ik ir.-n - 
for 13 month* after hi* <ka.h ami tk-* Itntfciali mirtui 
to Jhe mcome Ml aptnelMMneiit in re*.,,! 

to tk- rent* ami ,H. ht* f..« land, and the dividend. am' 
income aiwnr fn , _ __ 

Ki.’“ h ** * «fc“ Ets 

*«*i»i«*b* at common Ian. N„ dnlu ' l!r- 
couW have liven dircvli.il. which «..,ld have m-.iiSe.’ |h» 
Character, nr a. lea,, have deprived * J thc 
jnong from it* .IiH,«ti»nty. Ik, smh db3I?SS 
uu-had to be c e.lr ami unamlepmu* m order to have had 
the mol. of vary,,,- the nght*l 0 tk- general U« 
There >l.i vich «li*timtnc-*. in (Kiection in the w^T nt deed 
a; wnU luu- km Mb) hiu . m 

*** 01 1 in reference to JTbS 

SST’. te.r*-' 

AkKMks ok. 

5*"' 1 " wfSViu. n 'n'XZ 

LaNI.UIKD AND ThNANT- Kk Ni^-t v H ’ J " 

- bUI1 10 hNHAxlTT^ CkJ,EXT W 

_ v i , , (1873j 19 W. R. Hi ( 145 \ 


LANDLORD AND TENANT—(CWd.) 

RenMOM.) 

ARKLAkS OK— 

men h.. ’em pat in issoc and fully tr ed. a decree may be 
goer declaim" the tenure liable to enhancement, thoogh 
n- r e t» enhamc i» n.a oroved. NUFFER CHUNDER 

Put. Chowurv Jonathan Poulson. 

1873) 2 Sutb. 798-19 W. R. 175 3 12 B. L. R. 53= 

3 Sar. 234. 

-Lni. memmi of—Suits for—Diitinction. Su LAND- 

u»w» and Tenant— Kk.nt—Enhancement of- 

AkKKARN OK. 

- tuMnkmtmt .-/ tUIf—SKH Icr fal-Miijundtr 

■/ ,jmui «t ki,/r ;/.r Aid hr. 

The appclunt. a rcrninUar. sued (1) forpoiieasion of 
.etiau moarah*. os forming part yl hi» Mmindary,(2) to 
-<t a'.-de a vinmary award winch upheld the respondent* 
right amid an alleged Bktktt Btrt tenure, and (3) to re- 
com arrears of rmt anoer a lea* dwdand kaboolijat,- 
alhjett Ifl urn to have been granted to the respondent of 
thc imaauh* m tjuotion. The rent rtxuied by the lease and 
-.ibuiiyit falling into airear, thc appellant had.institoted a 
ximnury mjh againvt the ropondent m thc Deputy Codec- 
M’> Owl to recover the arrears due. The re»poodait 
denied that he na> le»cc of thc Mouuhs, or hod taken any 
•ease, or executed a kabouliyat. and *ct up l title to the 
Moaxah. a> having for 4 Kong time been ancestral, and 
paivtuKvi a* bt>i by his ancestors i and that the 
Ami»lar had no right to ununish or enhance the registered 
)-i.mu. Ihe Drpdt) Collector being of opinion that ihe 
execution of the kaboolijat «•» doubtful, dismissed the 
•nmmar, suit. Hence the s«it. 

Udd that thc suit was not bad for misjoinder of causes of 
action. 

The question here idates to unity of title, and connection 
•c-'d dependence between the claims of the plaintiff. The 
plainuit s titic IS ore; it is his proprietary right as Zemindar. 
" caw ‘o tk plaintiffs admitted title as Zemiwlar 
-»d to tk intcifereiKe with such title by an establish^ 
U-nurc of thu kind, to learn what is meant by tk term "p» 
^Mcm . 1 k Mouuhs are part of rhe plaintiff's Zemindar); 
the ptainmt is the Mini proprietor under the Decennial 
ktilnnent, rhe defenuant claims that which would. « 
established, k a uependent tenure, the Zemindar being his 
immediate .openor in tk holding. All thc distinct portions 
« tkplaintin's claim flow l IV :n. support, and baverelalic* 
c jnneviion with his proprietary title, which /*«•» 
/#w ***** him *® 'he collections. The farming \t** 
'-«Mts it. tk rent payable under that lease supports'*. 
Jod tk removal of the adverse title would confirm it 1448-9J- 
*1 a groundless claim to Afafar But tenure were preferred 
J a 1*^°" ,n Po»e«iow under a title to an inferior right 
*nved from tk Zemindar, it would certainly be competent 
«o the Zemindar, if the claim amounted to a repudiation « 
wwkcd * Galore ot tk exisring interest, to sue for the 
restoration of possession, and tk quitting of the claim also, 

^cause tk limitation of ho demand to lhat of possession 
keep alive an adverse claim, and would also multiply 
«rts (449 50). A Zemindar, or landlord, may waive a for- 
•citare anu may Ueat a tenancy or interest as continuing 
■hkh h,s tenant repudiates, or in respect of which he has 
incurred a forfeiture. Consequently the mere inclusion of » 
C , 'f°* ,tTi: ,n a »■« of this nature cannot make the 
maltilarrous unless it could be treated as multifarious if » 
insisted on the repudiation or forfeiture (450). As ** 
«-ouns in India have tk divided jurisdiction of a Court of 
uw and a Court of Equity substantially united in 0&e 
v-wm. a claim for rent in arrear. and a claim to remove 
clouds on the title to demise raised by the tenant, s«® w 
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Bent-(tV*/./.) 

ARREARS of—((V*//.) 


LANDLORD AND TENANT—(<W.A) 
Rent ACmU.) 

A BREAKS OF— (Comtd .) 


be unobjectionable (45l). (L>rJ CUmi/WJ.) N.UH long rant, which haeete.wc doe within attjwia. 
RAtAH RAIUNDER KlSHWAK SlNCH BAHADUR : bHEO although tk Statute UmiUUuns ha> hand the demand 
PURSUN M 1 SSIK (1866) 10 M. I A 433- f<w the earlier item*. The diMinakm. huvuui. Iwtwern 

5 W R 55-1 Suth. 628 - 2 Sar 174 '•h an action and a suit hi anears of tint. i* <4.vkiu«; the 
„ - . .L it, t tf.rMAf) lnriMI iUm'Of an accoant ate indci>cndvnt nf e.Kli ..ilnr; each 

--? a, r iz' kSSSmSySo. -«*««* <■ ddint. «oot,act or a dMi«t debt. Rut the 

NATHOlOUWIWft l (6)- 38 C 270*'277)- n-ht i.. ream ** fcr *e U* m mmt *i paw. depend' 

13 C L J 61 -15 C. W. N 74 - 9 M. L T. 1 - * a lomm ^ ™ * R,4n! aV, f lc,l . l, > . ,be l R ** h - 

1 oiu\ 9 M W N 119-13 Bod L R 1- «wn. »hch po'*e*sioo ha* l#en one and entue in chatacter 
( 1 5“ ;*j i- gj c 842-21 M L J92 Uw>^tke'^»i«F|«ar»(2lM)(*r/4*Ce/efft/^ 
8AL.J.1 Mt'SSUiltl CHUXDRARULEH I>» HIA V. I.UCKHIA DEB'A 

alf for—Formalities prescribed by daMe to— CHOWDKAIN. (1865) 10 M I.A. 214 - 

to comply wHk-tfeet. 5W.E1 2 Sar. 119 1 Suth. 602. 

inadvertent omission by a zemindar Co sh \RI.R LANDLORDS. 


Failure to comply with—Fleet. 
The inadvertent omission l.y a 


zemindar of one of the 


formalities prescribed hy Bengal -Arrears* rcnt-Knhancemcn, of rent. Su LAND- 

does not tender all the ,, *^ en '* lord ani» Tenant—Co-shaklk landlords. 

TSSit.oSul fi£ 

HOYEE v. SHOSHF.E ROKHFE 15URMONIA. -Decree obtained l«y pcr*or who ha* |urle.l with pro- 

( 1868) 12 M I. A. 244 (263 4)-11 W. R P C.5- pertyin wbrh tenancy is situate if a rent decree. See 
2 B LB P. C 10 “2 Suth. 173 2 Sar. 424 BENGAL ACTS—Tenancy AtT of IM5-S. (r5. 

. . , __» (1914)411 A. 91 -410 926(939 40) 

_c ah f,,—£<m,ndari right st—/demur unoa 

treated before 1793 and (routing *>*:. 4. to /rote, and tNH \S( EMLNI OF. 

Jtseeiidanli to be held >* fixed and *WW.|*UM -Sole - .{/rear < ot—Smt, f.i—lhdin. turn 

f / A mui to enhance i* my different front a Miit to recover 

The mouzahs in suit were he'd under Sunnud' created jrrtin of ,mt at the rate originally fixed, ami it is founded 
before 1793 which gave them by way of idemui \o H. entirely upon diflermt primipies. To a suit for enhance, 
and his descendants on a fixed and absolute |umuu ; II* , t BwjM hr no bar to plead that all arrears according 
Sunnuds did not Irt' any special terms empower the /xmn , n ,hr original rale had Iwtn paid (14.'). SoORASOON- 
dar to Sell the tenure MT fo arrears of rent Iree from m DFREF DtBFt:. Goi.AM AU. (1873) 19 W. B HI 
cumbranccs. It was contended that the ZemrmJa, neserthe- ,5 B L R 126- 2 Sutb. 794. 

less had that power as an incident to the tenure. _ ___Tht«r is a great distimticur between a suit to en* 


does not tender all the proceeding* talen t^ turn impcuuse. 
or constitute his selling of hi* tenure an act of tropa-v 
(Sir Jam„ W. CW«i/r.) MUSSUUAT RaME bl RNO 
MOYEE V. SHOSHF.E ROKHM. BUKMONl.^ 

(1868) 12 M I. A. 244 (2654)-ll W. E ; 
2 B L. R P- C 10 E 2 Suth. 173 2 Sar. 424 

_ Sale for—Zemittditri right of-Idemtar »*ad 

created before 1793 and 

hie deieendtHli to b- be/d fxed and abrWnl.Uama -Sale 


and his descendant * on a fixed and absolute jurauu. the j, %oa M hr no lar to plearl that aN arrears a.cording 
Sunnuds did not by any *pecial term» empimer the /xmrn , n ^ original rale had l«n paid (145). St»OKASl>ON- 
dar to tell the tenure it-elf for arrears of rent Ire* from .n D »RH. DtKA f. GOUM AU. (1873) 19 W. B 141 - 
cumbranccs. It was contended that the /xmmda, neserthe- ,5 B L R 126- 2 Sutb. 794. 

less had that power as an incident to the tenure. - —There is a great di'timticur between a suit to cm 

Held that it was not shown that, by any known Uw ■- hl|Ke aw | a WOVcr arrear* of r. nt at the rate origi- 


usage, Zemindars had the power to sell tenures i»«— »—•.«</ -i~” i~ii».|iiv> ( 

in question for arrears of rent, as a right inherent in o: in To a ^ (w fn » ian , tmfn , j, uill k no bar to plead that 

cidenl to the tenure, or that any suvh power nghtlull. tx..t- a „ xtorfing to the original rate have been paid 

ed. unlc^ by special stipulation, indepemkntlj'd the > Kegu (2n0) is,, Barnet fea,mb.) Ill'kROwiH ROY f. Co- 
lations (340). (Sir MmUngne Smttb.) FOMES p.BAIJ« bmdC mUKDER DU 1 T. (1875)2 I. A. 193- 

SmeepUTSiNGH. >5B L B 120 = 23 W R 352 3Sar. 166^ 

10 B. L- B. 139 P. C. -17 W. 1 .1*7 - 3 Suth. 116. 

2 Sutb 554 - 3 Sar 27. -r 0 .,h irtt bm&ordt-Sdt by one or m lr of. 


naliy fixed. It it founded entirely u|»n different principles, 


15B L B 120-23 W R 352 3Sar. 466- 
3 Suth. 116. 

o-'harer landlords—Suit by one or some only of, 
iiKfmmt. See I.ANDlzikli AND TENANT-CO- 


0 , , „ . _.,„|i„r,K_SuUlit romeonly of for enhamement. See I.ANDIziRD AND 1ENANT-CO- 

—J* *525 and Ten Ajcp - Rent shaker ukdeori* 

-Ju IT FOK—I’AKTI ES—COSH AR EK UN WORDS. -LuWity of tenu.r lo-l)t*laralion of-Dnree for - 

i .urriTiiM Act of Crant of. in suit to recxrtxi -near* at enhanced rate—Pro- 

-Suit for—l-imitation. See LIMIT pritiy—Notice to enhance not proved. See LANDLORD 

1908-ART.110. and Tenant—Rent—arrears of—Enh anced rate. 

_ Suit for— Hattlaimbt/it f— Sale ft,or for tame (18?3) 19 w R 17 g 

arrears—Setting aside of—Suit for -~l’enden<yot--rje<u - ltnuKy „ pcpruul and hereditary 

Tbcir Lordships must dbsent fw« the'taiemem o ken, of-EnhamcmetU of. See LxNDLOHD AND 

Judges of the High Court to the eflect ^ Tenant-Permanent ilnancy-Rent of-Lnhan- 

(Zemindar)might 5 ^MENTOF. 

proceedings to set aside t Mm( . airear> an< kr - froeeedtng ( r-Menees open in. 

which was In , IK1 q o rtf.r that, until the (>n an ordinary proceeding for tk enhancement of rent 

Bengal ReguUDon VIII of !• 1 ; • |fce ^ lk)n ^ain^t a person admitted to k in occupation of the lands. 

*f'• w-■“ 1 ^'■■*®L2 


proceedings to «t asiue i w arrrar> m - froeerd,n t for—Defences open in. 

which was in , |( .. Q : c u af ,h a r. until the On an ordinary pro-.eedmg for tk enhancement of rent 

Bengal ReguUtion V1I I 0 « *; ‘ • • |he ^aimt a person admitted to k in occupation of the lands, 

sale had been finally *t as < c. PP-- - ^ ^ ^ ^ ^ defendant to conterf either the right to en- 

of a person -hose claim had ten . «<«» ™ ^ j. w lh - ,ea,^blenevs of .he rent claimed, or 

suit might have been* ' * MiSuMAT R ANEf both; without, however, admitting the reasonableness of the 

eflect. Irn , claimed if k eiprtvdy contests only tk right to en- 

SURNO HOYOJ. 11W B P C. 5- hanct (329). (Sir James Cohi/f.) KHOjAH ASSANOOLUH 

(iMS) 12 M. L A. 244 (263 W j l24 , QbhOV CHUNDER Roy. (1870,13 M. I. A. 318- 

2B.LR PC. 10-2SUtm i is *•“ i3 W R P C. 24-2Suth.306 - 2 Sar.636. 

- ^Sitfar-Hatnreof-Aeemmd-Uter ^f^mg _ 


-Suit for-Satnre of-Dislinelion-Lsmtlatton applies 

VZZZ w 

likened to tb* action to recover the Uter items only ot a 


13 W.RPC 

figbt to—Bans of. 


A claim to enhance rent assumes the existence of some 
right of occupation io the aclual tenants (defendants), and 
of a right to raise tbe rent previwsly paid to tbe plainlifl 
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LANDLORD AND TENANT—r 

Bent-:c mJ.) 

ENHANCEMENT 01 —!(V/.W.J 
(the Zimin hi (*55.) ■ Kt : A. If.) bni 

1HWNPI i Si Mill . i; . in n\».ii. 

(1867,11 M. I A )33 $W R P C 3 
2 Suth 9.' 2 Sar 309. 

- Kigh 

—.l/.f/W/.W</,,»./;/(•-. /h,,i.l/,* ,/ ,./ 

flirt- nut /../ ,«4iw ,.m.«l rt, '/.*«./ .7//j I*ti0h:im ; 

iw ummJii/f hl/>. 

A'. a *h.iui is 4 /miiH.uiv. having km uu*«u>4ul » 
proceeding again*! I he buhlef of 4 *ubUnurc tocaha*eit* 
feiil. jihI<I«mJh haling Urn thrown on hi' /*mir.«laii iiiK 
brought a *uit i<> cMaUi*li hi* li-hi ■ i mlun-mxol. 

//././, that live *uil wa* Ml «fta to lU- iJ<jrviMi ilui 
Ik pLlilllill dill IM Nvk.i«HI|K1llbl I «*<••(. bn MIC It *4* 
*****? i'« Ik •iiilifl l..eya‘**l. hi* rlgbl t<. 4 4aic n 
ihv A'niinitii) ini.- in ik « iviH unit in ink that k cugU 
••y I"' 'll•" luvalMKi-iii the *pnul f.aum in «hi<|i k 

."?*• ""I W h »w« l MtabanM^h 

O/i). 

IWfMir. Unt.eLtvil llnr wa* a di*.ictioa to cn 
*** " w “* M «n*o4n<!ly cxrnkeil by ihc 

Court Wow (1/1). 

In his la*t suit lor enluiKvmcm of lent, the p!..i n titf hail 
been un**vc«UI«. tk ground that k Ha l ma an, /r-in 
iliin i irI.i in the »<m vdbgesMdk «... iknfan ubfad 
to cone to tin cKnl i mu to Imv tu ,i g s, * 
k*ue* hail been ynnol in the -uit. anJ. if hi* *,ii k I U Tn 
clumt'Htl I hi teaflvr. the dccite would bate been a lui to 

M7ifVv ’7 U! T hl - ■T*"* - * *hart of the rent 

(1/1). [Si i Jim/i II .( rfrilf.f Sak'I All Kiu\ - 
KllAJAH ABIKNII. fiLNNH. 11873 SltD I A 1A1 

1IB.LR.203 419WS.17I 3 Sar 229 VsJtb 

—S*At<NH,t-k't*t .•//WrU/, v 4, r-AuA,*,.. 

mill *t—Ri(kl .</—( ,<KJin, m. 

The light to tnbacc lb MN <<f |.,nd* ku under a *uL 
tenure imphc* a ugl.l to var, Ik term* of Ik *ub tctmir 
and (0 Ml il a*nk*. if lhal title to cataau' |« di-ixa^l 
ground* imui*i*lvnt mill ik .-Uigation*of sxhT,u,„ 

dent tmure ( 20 M). (Sn J J m., ir.CWrt/,.) R?7u 
hi nusukkUN Ckosai. Muhish chi ndik MmtK 

2B- L R PC2J2 Sntb 180 -2 Sir 420 

** -/'«/• 

A wit for enhancement implies >u,h a privity 0 f ,u|e or 
tenure tai'ting between the parlie*. that a . L, 
rent I* legally nimibk Imni il. UW ihr.rt— ^ 
landlord'' lilfe i, denkJ and ,k right 

up. I he proper remedy of lk Imdlord i* k 4 . ui , 

lulure of aliening. (27*,. /.,«,? IV. rZr\ 

Ka;\h SuvtuokM kkiN tiHO&tl: MOHISH ru.,v 
1>KH MmtR(1868) 12 MIA. 263 - HWR.p.i ^ 
2BXR.P C.23 2 Suit 180 2 sfr. 420 

M<, . .• "/ ■ 

In a suit by the moihe, of thf |hrt> ^ ( 

or enhancement of uni. a dev.ee w a * ma.Ie ■ ift 

M tnhJrt iafi ™ S-ilSSi m 

^ m™. tansr?srj , 4^ 

K. 5,002.1^.,^-^-^ 


LANDLORD AND TENANT—(CW./.) 

Rent-((',w.) 
t.\H\NCEHLNr 0»-(C,W.) 
a dtvrea-e in tk amount of cultivable land. On appeal, 
tk High Court gave a judgment which passed by thepitvi- 
. and tk decree of JS69. The judges of the 
High t ourt ignored tk fact that tk plaintiff was starting * 
-i*** 1 foundation of an enhanced tent which had been 
? *>". t«., or three year* before the comrvencement of the 
•alt. ar. I whxh ntaMi'kJ a fnm taut case of tbe rent 
I- 1**1) py-ble lo the lalukdar. They thought the other 
eti LiKt a>;<luccJ by jdarntiff wa* msuflkitnt to establish a 
• tax- for enhanced itnl. 

U;!j. by their laxd>hi|i., rever*ing the judgment of the 
•M toon, that tun if tk ca*e had ken rested altogether 
•:» a new eiKjoirj into the prevailing rates, the judges of the 
High 1 unit were no! right in peremptorily dismissing from 
I Ilieit v<«*ideiaiion the whole of lk evidence on the pari of 
ibe (daiMifl a* of no weight. 

Tk evidence was «.f ihat Lind which would be nalnraly 
given in cax* of lhal description. Hut in the case before 
Ikir lord'hiu* ii was supplied by wlui had been founded 
4* Ibe pr.-per rmt in 1 M (Sir A/Mugw E. Smith) KaNI 
M kU SodNUAKI DEBVA :*. I’kAN GOBISD MOZOOM- 
l*'k. ( 1879) 3 Suth. 651 -Bald. 280- 

6CL.B. 262 = 31.J. 477. 

- Suit f.*—O hio fin fltiidit in—Rpi hiding Itnd 

J i ’-' m ‘ >••>(1-1 f(4n K/nt luil—BiHgfil Ltndbrd 

**j r.srt*i 'm, Aniynt */ i«o9)-s. *-£/«/. 

" hcft « in a "il foe enhancemenl of rent, it appear*^ 
lhal ik 'mt on which lk land wa* hekJ by the i)Ot had 
• e km changed for a prrirxl of 20 year* before ibe coo- 
, Bn:cM of lk slit. h<tJ that, under S. * of Bengal Ad 
' 1,11,1 lWf , the burden lay on the plaintiff lo *ho« lhal 
i’if rent had l.«n varied lince tk time of the perpt«*l 
.•cttlcRKni or that it was fixed at some Her period, and that 

1 • 10 Ii irtetlttoaM. (Sit JmtCdtm 

KAJUI NlUIONtV I)LU 1UHADOOR v. MODHOO 
MH.WN Roy. (1878) 3 Suth. 647-Bald. IM- 

- Smi Jrt—A’igh in ah hk frttnJ ngtiul—DufU 

I" •rrmttfnm nigiiiJ/f fix<d-P<r"iw 

'iliif. 

Where, in a suit for enhancement of rent the plaintiff «* 
found not entitled lo enhance the rent, the plaintiff in ** 
•ppcal lo Ik I’nvy Council contended lhal he wi‘ cnlilW 
«o recover rent at lk rate originally fixed. 

II<U lhal the plaintiff wa> not entitled in lhal suit lo » 
'leertv for any alleged arrears. 

No .**«• wa* raised, m* could an insue have been pi* 
l«lf raixd in tbrs *uii a* to whether the rent for 10* 
the Ute specified in tk Kakliyat had been paid or sadsfid 
V N5). SOORASOON D ER EE DaBEA f. GOLAM A LI. 

(1873) 19 W R 141-16 2 L.B. 126 = 2 Suth- M 

-—/fcmirxlar—?iub• Icrvure—Kent of—Enhanctmeat of 

-Suit for—Road cess relums rendered under Bengal Cos 
Ad of I.VO -Collection papers-Non production by defo* 
<L.t of-Prescmption adverse from. See EVIDENCE ACT 

-b. in. ill( f)—Z emindar—Kent of sub tenuM- 

(1903) 30 L A. 177 (181)= 30 C. 1033 (10*2-3) 
Z—Zemindar-Suit bf-B.uii ,/. 

A *ait to enhance rent proceeds on the presumption lb* 1 
a MNMfar holding under tk Perpetual settlement has tbe 
n = hI - ff/™ “me to time, to rai*e the rents of all the rent* 
pajirg land* within his aemindary, according to tbe perg^* 
wh or current rate*, unless cither he is precluded from the 
cincue of that right by a contract binding on him, or the 
Hnb m question can be brought within one of the exemp¬ 
ts recognised by Bengal Regulation VIII of 1793; and it 
m ^ ** defendant bas some valid tenoit °t 
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Rent -{CcniJ.) Heat ~{Con/d.) 

Enhancement of Enhancement oMC«*0 

right of occupancy in the land* which are the object of the of trying it. it is jeCttsaiy to determine the preliminary 
suit (202). {Sir Jama W. CWri/e.) BAMASOOSDAkY qwesuoa.rttha the tenure of ‘J? 
n.ccviu •• k AiitttK. \ CHOWDHRUN. ncx a Talook within the nieamng of S.. 1 of Bengal Regu- 

1869 IS M I * M8- MW.K.I?.C.)11= uik» VIII OJ1W126MI. (fir*** W.CMh.) 
118691 4 B. I. E. 8 - 2 8^283=284, 524 

- ZtmMar-Snit *y-0*Hi of proof i*-U» P'"' 4 BLE ( P . C .) 8 = 2 Suth 293 = 2 Sar. 524. 

to Bin sol Alt Xof 1839. , ... . - Z/mimdar — Ztmmdary—Lands Wtlin—Suit for 

Before the modification of the law by A<t X o. 1W.O* (B J-Kudtmct Unuu vkilk had 

zemindar, in a suit foe enhancemen « j tx i*d mori than \1 pan Mori DtUHnicI Sitthmoit- 

doubtedly idieved from »*h of the burrow undir-Dofma of-Onm of proof m 

would have laid upon him in an ordinary mm,. andto *U 

it upon the defendant (200-1). (*'£*''"■ ™ ^ I | n a *>it b, a Zemindar to enhance the rent of the defen- 
Bamasoondaky dassyah i £ )T‘ *■»’ **» ^ ^ ,he z * mindl,i - ,l * la,,f ' llaimcd 

, 1869 ) 13M I * ‘V' 3 t !' 2 ?3 , 2 S. 52 1 ».« 8 »,on 1 ,»,»!»««, ,.n„n oMklandoj 

4 B L R 8-2 Suth. 293 ^ ||u| mj> htkl , kudt niee ,enure which 

- Zamindar—Suit by-Onui of proof w-Ta**t had existed more than 12 years Wore the Decennial Settle- 

undir S. 51 of But [ol Rt Station VIII of \7ti-Roiyoti ^ 

ami othir l.iidtrUnurti-Suili in nspiit ol-DiUimiti.n. Q mfl ^ t0 |he 0ftU> of pi00 f j„ »ch a case (353). 

With regard to the onus of proof in a suit by aZ<rr.r«-ar //(/J ^ ^ lhl , it lay upon the defendants to 

for enhancement of rent. Regulation VIII of 1/93 duo not lhnf claim to eaemption. he had sustained the 

apply an uniform rule to all tenures and r.ght> of oecu Uaniem of prool upon him. and established a case which 
pane,. It may be broadly said that it dis idr» them into h,m , 0 be exempted from enhancement. RAM 

two great classes, vr... Talooks within the nwaning. its CHUS|)lR Dim JuGESH t HUNDEK DUTT. 

51st section; and Royalty and other under-tenures fo* which (1873) l9 W B 553 , j 2 B.L R. 229- 

preision is made by the 49 th section. If .t be conceded 2 Su th 836 ( 837)'-3 Sar. 249. 

that the law casts upon those who claim the Uneltr 01 tne - Zimindai-Zmtndary-MJ aiuts of-Proptrly 

latter section the whole burden of proving rtuttnrr ur^ ^ of-Enkanamnt of-Ri t ht of-Tmant 

has been held at a fixed remt lfor a pe-nxl comme«.nf at n( _ 0nH , „ 

least twelve years before the date of l* ****** The |opowknl lhe Zemindar of Jeypore. which had 

nvent, it b clear that the 51st section is nwefavourat^ to ^ ¥tXki « ilh his grandfather, in 1803. 

the holders of Taloob within its mean.ng by imping ^ kfSyUll0C X XV 1802. The deed of permanent 
upon the Zemindar the burden d showing that Ibe »«‘ «W ly t, mhi , h ,be pi 0 pert, in the zemindary was then 
to raise the rent either by special custom, or , 0 lhe ^poodent’s grandfather showed on the face 

by reason of certain specified conduct ®" ,fce of it that the Zemindary then included Pergunnah S, and 
Talookdar (261) {Sir BaMaS00V adnutiedly a specific sum of money was then assessed upon 

DAUY DASSVAH ». RADHIKA '. p p ... ,hat pergunnah as part of the Government revenue payable 

(1869) 13 M I A. 248 • 13 WB (P C ) 11 |# ££ ^ |he %Mt ZcminOao- 

4 B LR 8-2Suth.293-2Sar.524 rhehoWet of 6 taluks, constituting or 

^tSSfaTtSw ao. s. .a “ 

ILL. (/J-ZEM'NOAR-R^ a 248 (2$9) HfU lhl(i ^ it adored that the Zemindary included 

K ‘ t . the peigunruh in question amongst its mal assets oc revenue- 

- ZmiHd*r-S*U hy, **»*>' pa,mg lands, it U> open the appellant , as defendant in the 

hat* ton Slikmy tohokdan fro* hfori Dninnul Sul r estaUbh the grounds on which he disputed the 
ZiZtokJil'IditoW n*-f»" I"*' ”- Zkd art claim to »‘n enhanced rent (389 90). SRI 
Ttnur< of difmiant-hini ai to - Mmir-** KK1SHNA D evu Maharajuluncaru V. Ski Ram- 

CH ‘ NUM D1VU M ‘ K,KA ' UL0KG a™) • M. 2. 680. 

question depends the extent »nd nature ci tne pr ^ Zimi^Ztr k,m,Af-F.*k<>««miHt of rent on ground of 

,h< In Pl th!‘pre^n^i« (, ° ^'^"of'thich^ "Swift grant b, a Zemindar of vilbges forming part 

held by the appellants w ' ,h 'V^w' . ha, come of his Zemindary and ccmsUt.ted into a Bub-tenureor depen- 

respondent is the owner of a share) dent talook be a grant of the Villages sublet to the pay- 

into Court treating the *L'The case meat of the Government revenue due in respect thereof, 

of occupancy in certain lands 1 a a, wnawe . Tlko4 . ^ ,he Zemindar may have paid the Government revenue 
set up by the appellants was thatthey w«e »kj „ * cooo , of ,be tenant, hb right to recover what he has 

dan ; that they and their ******* ^ » paid could not enter into a suit for enhancement of rent, 

years before the Decennial Set Icmmi an ovj . ^ but woJd be a matter for which be must seek his remedy 

he Talook at a fixed in a Civil Court (1/34). {Sir Jams IV. Coltilt.) SADUT 

. 18 W.E.m-S B«. 228 - 8 Sgtl. 786. 
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LANDLORD AND TENAHT— {CmU.) 

Rent-! CoxtJ) 

Enhancement of-(c*.w.) 

- Zimindan—Exxiti.'H far.kutr -/— Rtrtnat .alt 

fxukaur rf-RifAli *i—D,*imiwn. 

Thf puichascr of a Zemindari al a sale held in txecwiioc 
o( a decree oUaincd by a muitgjpe thereof can have no 
higher title to enhance the rent of the ij«*» than be «ouU 
have hart il he had been a pur-ha^er fi«n the U*t*i 
Zemindar. The sale was not for GoRiMt icreiwr. and 
the title of the purtlu'er under it ua. no higher o; tatks 
than it would have l«n under a conveyance tliuct from the 
Amindar (353). kAM (HUNDER Dt llr. It CHI Ml 
CHUNULR Dun. (1873) 19 W. R 353 

12 B L R 229 2 Suth 836 3 Sar 249 
Fixed rest. 

- -font habit (ootkjtutm.Ht mndtr tol** fmditumi 
if may 1/a. 

It should le remarkeil that a rent may It a fixed km 
• hough liable under certain condition, to br enhan. cl (203). 

[Sir Barin /V*vi.) UUkkOXAlH R»V p. GOttlXD 
CHUNDEk DUTT. (1875' 9 1 A Itt 

16BLR 120 - 23 WR. 362-3 Sar. 466 3Suth 116 
Fixity or. in case ur hfredit.vrt tixurs. 


T~—What amounts to-Sum cttaia-Meaninf 
Effect—Variableness of jama nor-T tSS sZ 

Tenure-Hereditary tenure—icekt—Fixity of. 

(1869) 13 M. I A 270 ( 275) 


Government revenue payable by ienant in 

ADDITION T«> rent | F . 

- Stt Bengal Regulations-Puixi k ic.it . 

TION OF 1819. S. 3(3)—Rem. (1905/»liT 

, 33C 140 

ILLEGAL INPUSIHON OR. 

sri T e- &.**** acb-tinaxcv act oi 

1885.5. 74-Rent or etc. (1927)64 I A. 432(436) 
Mesne Profits-claims ior-joinder or ^ 

IN ONE SUIT. 

- PtminiUhty. 

As the title to mew profit, *,ppo*5 ,,. , . 

«> Ic to rent proceeds on c«mt,a.l. tCunion 

ofacnon would be contrary to p,i n . ip! e (4 Jn (/ / 

Cktlmtfcrd.) Maharajah Rajundur Kishw\r &h 
BAHAD00R r. SHEOPUkSUN MiSSER ,NCH 

(1866) 10 M X.A.438-5W R (P. C.J55- 
1 Suth 628 2 Sat 174 
Occupation rent-implied cuxtr act as to 

* f r 

"henooeoaupiesthehou^ ofarotk. mu 
mission there is puma fuit an impfc,,j ... . h , hl> * f ‘ 

~ r , , fcb • 

showing the circumstances under «hkk * ** 

taken, t.g., that the house wa* lent 
he was a care taker (204) t/.i » °?® t, * r I 0f ,h *« 

7 Sir 199-7 M. L J ns 

PERMJNtST nxiw 0[ inaiTTEDU M'E- 115 

Question as to 

AD, " n,DL ' •« nwxuSS) 

Permanent tenancy. 


LANDLORD AND TENANT -{Conti) 

Ren \-ICmJ.) 

Perpetual Tenure or Perpetual and 
Hereditary Tenure. 

-Rent of. Stt UNDI.ORD AND TENANT-PER¬ 
MANENT tenancy -Kent or. 

Possinsion—Government’s richt to, in case 

OE RENT PAYING LANDS. 

--the case of rent-paying lands, the Government 

ha. a title to tU rent or ixmma. By whatever it be caJJrd, 
the tight and title i. to the rent substantially; it does nc< 
i-xfc. e a right to the possession of the lands, theughmeh 
a ii-l t might ari-e !»j forfeiture oi extinction of the owner- 
.nip (33901. M>2). <Ltd Homily.) GUNCA GOBISD 

mi ndul collector of thf Twenty-four per- 
^•NNAHS. (1867) 11 M.I. A. 345= 

7W R (P. C .)21 = l Suth. 676-2 Sar. 284. 
Recovery 01 -Landlord’s powers of- 
Weakening of. 

- Pt'fiuty. 

Their Ixei ...hip. do not de sire by this judgment to weak* 
any puw«i* th;.i Zemindars may, by law , possess to enforce 
payment of thrir rents (344). (Sir MmUnt Smith) 

Forks r. Baboo Luchmefpit Singh. 

(1872) 14 M 1 A 3S0-10 B L B 139 (P. C> 
17 W R 197- 2 Suth 554 - 3 Sar. 27. 

Sale iur.uf property which hadciasedto 
BELONG 10 TENUKE HOLDFR-SUIT BY REAL OWNER 
FOR ktCOYl RY 01 PROPERTY’ AND FOR MESNE PRO 

jus—L iability ior mfsne profit? in. 

-“- — rn* ceding* lake* I,y landlord with knowledgeof 

realownu > light*. Stt Mesne profits-Liability for 

—ZiMiNDik. (1872) 14 M.I.A.330(3445) 

5UI FUK-KaIULIVAT UNENFORCEABLE-SUIT 
ON 1001 "F-KaBULIYAT NOT REFERRED TO IN 
PL'IN I \N|» NOT INTENDED TO BE FINAL 
ACRIEMENT-DECREE ON FOOT OF. 

- -Prrfruty. 

Plaintiff jpptii.int. a Zemindar, sued his tenants tote 
^ interest to the amount of Rs- 1 - 6 ( 0 . 
TbcsiiH was founded upon a registered kabuliyat. dated 
-1-6-IWl, .Xfvote-I liy live 1st defendant. R, for hinwlf 
ami a» panlian of three minor defendants (two of whom 
the Is, and 2nd r,vponden«<). 
he Subordma'c Ju-lge hekl that "the terms were* 
Mtoitiorute xml hard 1 , and that there was soch a 
»irrerder hy R without adequate consideration of dipt* 

tl.«u i . ..I. 1*1. . . . . t 


o -u.^ acquired rights an d an .acceptance in their place of 
an uncon^i-xiable bargain", and such apparent 
•ant of proprr legal advice, that R was not bound by the 


kaluliyat. He f„ rl |, tr hfM , ha , ^ whe{ , |W ^ardian o« 
m-> cer. had no power to bind the other members of the 
fam.l, «the contract was not for their benefit. He. how 
adrnittedin cv : dence an ikrar or agreement execwtrd 
°? "“J* 0 b l A - «h« lather of the minors and the onde 
of R. who died m April or May. 1881. and who was the 
karta O, manager of the family, and by other tenants, by 
winch he said they agreed to pay Rs. 212 per 1-igba. AbJ 
e ma e a decree for rent according to the ikrar of 14* 
bisha*. 9 vottahs and odd. considering that the defendant* 
were not proved t„ k bound by the area mentioned in^ 
pUmt The ikrar was. however, clearly not tbe kabuliyaj 
describe. , n the plaint, ami the evidence of the plaantiB 
,mtdf '***«* 'hat it was not intended to be tbe fin* 1 


HtU that the ikrar could not be sued upon as an 
£tn' to W 'he rw claimed, which the Subordinate Jed? 

R,da ' d Cmk) mlA 
S5LS5? r - m °hlndra Purkait. 

.1889) 161 A. 233*17 C. 291 (297)= 6 Sar. ^ 
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LANDLORD AND TENANT—(CV/rf-G) 

Rent -(Contd.) 

SUSPENSION OF PAYMENT OK. 

- Grounds—Und dtmiul—Failure to J,h:/r fir 

lion of— Sniffnssou thmtJ on ground of-K.m fit. ' at 
lump sum for :oh> 1' hud-tout fixid at so mu<k fir UN 
or Dillnnhim. 

The doctrine of fu«pcnsuO of payment of rat. where the 


LANDLORD AND TENANT—(C^.) 

Tenancy for t mm-iCautd.) 

A I. R 1924 P. C. 65=22 A. L J. 130= 
19 L W 259 = 34 M.L. T. 10=(1924)M. W. N. 293 = 
10 0. & A. L R. 464 = 28 C. W. N. 809- 
821. C. 226 = 46 M L. J. 546, 
Tenant 

(Str Mu LANDLORD AN1» TENANT - LAND- 


irvcoocuinc oi -—-. » 

"« JrKlyirSrL ‘JT.tZZZZ —««—• IU s-racm, Kcnt acto> 1920 

leased, has been applied where the rent wo> a lump urn rot , VI ., (lhn . vn TrKlVT 

?• ** "'!« ?|Z i ~ (1*281 55 M L J. 464 (469). 

has no application to a <a* where he » Tim ifejaU, w . by-Corr pension foc-Measure of. 

r hpcr .,^t 0 i.m?; n 1 ^ i/e Madras acts—Estates Land ACT. S. 12-TREES 

DEB. * UDO\ KWJJJ ^ l60 ,166)- 52 C 417= ILLEGALLY CUT BY RYOT. (1926) 531- A 74(812) = 

LAND TENUBES 

- Sff Tenures—Land Tenures. 

Rival landlords LANKA 

> AND TENANT—LANDLURD- RIVAL _ ..l/eams,gof. 

A lanka not only include' rsland> more generally known 
Tenancy at Will. as ekurs. but also accretions to the banks of rivers. (Lord 

,,alinr—Ek>(mtml of t,uant-/.and HoUsoms,.) SRI B.tLVSU KaMALAKSHMAMMA l. COLLEC- 
V«/r \fin to ttnont. TOR OF GOOMLR\ < 1899) 261 A. 107 (109) - 

tween ihe Indian Government and an 0M. 4M(4ff)-ia W.tf. 777 = 

.1/. s., respectinf a piece of atonal 1 Bom L R. 696 = 7 Sar. 634. 

rretion. of whkh M.S. was then in LAW. 

ilian Government required the land for Administration Of- Court s duty. 

i. After *>me correspondence U.weer -fefcy-Tofiic* of - Consideration of Propriety. 

I M. S.. an agreement wa> enlem into. J(# C OURT-POUCY. (1926) 30 C. W. N. 961. 


Rival landlords LANKA 

- Stt LANLOKD AND TENANT-LANDLORD- RIVAL _ ^ 

LANDLORDS. A M ^ 

Tenancy at will. as tkmn. but aho accr 

__ AgramtHt trtMmg-EkMmtut of Unant-Land- //WWj SRl BaLI! 

lord's right tf—DtfoUO ofiu to Knout ™R OF GODA\ ER\. 

Disputes arose between the Indian Government and an a 

adjacent proprietor. M. S., renting a p«veof aUntf 
land gained by accretion, of which M. S. was then in LAW. 
possession. The Indian Government required •!* Gnd for Administl 

public improvement!. After some correspondence Utween -Policy-Topics 

the Government and M. S.. an agreement wav enterr. into COURT-POUCY. 
by whkh M. S. undertook to relinquish all <£»»«* 
p oprietury right, and to rent the land from the Govern AQ “ 

went, upon coition of the latter allowing — 'S*#*** 


Admission on point of. 

- EUoffil ky no ion of. 

A party is not bound by an admission of a point of law 


in possession until the projected public implements rend A party ,s not toond by an adm.sswn of a point of law 
ered it necessary for him to vacate the land. IWeww and is not precluded from asserting the contrary in order 
£riven to Government. M S. holding the land from the tooha*. the retof. to which, upon a true construction of 
Government at a filed rent, and undertaking to quit r°" < ' the law. he may appear to be entitled. {Mr. Just,,, 

nriliir ImDrovenwnt' in the neighhnur. J|',//„.) JimiNDROMOHAN TAGORE V, GaNENDKO- 


sion at a month’s notrer 357* 

hood having been made hy the ComMMi. »***• 
licing dead, notice to quit was serve! on .«/. A mp.e^u 
lives, who refused to quit on the ground thM th* improve 
ments were not such 

contemplated by the correspondence an.l agreement 

«—.»- 

*—- -a* Rtas 

rr.nl ior r«o.«.» oi Ik. W. >i«i 0*U. 

SSLSwj'wSliSr 1^4, , 


to obtain the relief, to which, upon a true construction of 
the law. he may appear to be entitled. (Mr, Justin 
WsUa.) JimiNDROMOHAN TaCORI V. GaNENDKO- 
mohas Tagore. (1872) 8up. I. A. 47(71)- 

9 B L R 377 = 18 W R 359 - 3 Sar 82- 
2 Sulh. 692. 

- Sn Title—Admission against, on etc. 

(1861) 8 M I. A. 400 (418 9). 

- Sot olu under HINDU LAW - ADOPTION- 

ADOPTED Son-Status of. 

Ancient law of country-change of. 

- Methods of. 

If the ancient law of the country has been modified by 
any later rule, having the force of law. that rule must he 
v~._ c founded either on positive legislation, or on established 

D° E DEM THtL'Tl> Moo p. C. 162= prKtke(568) (Lord Ckt/msford.) PATTABHIKAMIER P. 

(18591 8 M. LA I 383.-4W.B51. ViNKATAROW NaICKEN. (1870) 13 M. I. A. 660 * 

* . . , . - 16 W.R 36 = 7 B.LB 136=2 Sutb. 410- 

_ Dot,rm,nation of-Mod, of-E,«t*,*t smt-fint, 2 Sar 623. 

tution of, if Hull a. ,. Application of-Court’s duty-Hardthlp of case. 

A tenancy at b *J^JjJP ) B SmSS5 - Cou»d,r«ou.t-P~r and >,cpr,«yof. 

°. f an S5SS.V nosSEE p DOE DEM THE EvST INDIA j, .odd be the duty of their Lonhhips to apply the law 
ANUNDOMOHIt D< '■r A 43-13 Moo P C. 162= .itbout regard to the inconveniences resulting from their 
CO. (1859) 8 iSuth. 383*4 W.B 51 doing so. or to the hardship resulting therefrom. RAJAH 

DlBENDRO NARA1N ROV V. COOMAR CHUNDERNATH 
Tenancy for term kov (1873) 2 Sutb. 863 = 20 W. R. 30. 

_ FpifUon of “* aHl * txfiryofUrn-Undtorti - ^ LEGAL RIGHT-ENFORCEMENT OF. 

right of—Madras Mldrfc fences » 1866 ) 10 M 1 A 

Where a tenancy in the Prc> ) ^ -Tbe High Court have made some remarks with 

under a terminable cootrac , ^ fepfd to |be hardship* of the case. Their Lordships havr 

landlord from . , , , ts,r John no power to deal with them (142). (Sir Barsut Ptaiotk.} 

from the lands which ha ‘ RaMaSATH aN POORUS SlNGH r. GOVERNMENT OF INDIA. 

«(=)■ « W W ■ (1876) 38nttl. 141. 


47 M- 337 1 


(1876) 3 Sutb. 141. 
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LAW—(CW,/.) 

Application of-Court's duty-Hardship of case- 

(CcnU.) 

-A Court can only decide the quoti.*' Utween the 

partirs according to law. and it is outvie it, p,„virketo 
deal «ith any question of banbhip. 

H<U, it was for the Government. rot fur their l<wd- 
ships, to say whether the Government should in^ on a 
title acquired by Matin in tmte^nm ( >ioa i* 

the collcclocate under an erroneous imp., "km of Ike law. 
(/W Djuj.) SECRETARY Of STATE »UK INMA |\ 

Council Krishxahoni Cm t 

(1902)291. A. 104(1167) 29 C 518(536)- 
6 C. W. N. 617- 4 Bom L R. 637- 8 Sar. 269 

ARGLMLNTUM AB INCONVISIEXT1 
u™ STATlT t-I'kOVlStONS Of — APPUCATION Of - 
HAkDSHIP OK CASE. 

Application of strict principles of-Relaxation 
thereof-Question as to. 

“—CiKMmutKtts it ft tmtitrtd i» tau cf. 

It staid always be remembered that in all ca-e* it mu-t 
bokatthe crotmstanee, of the ca* before -s m otdtr . 0 
•» whether or not the pi.miptecof U* are to M.ktly 
apjj,ed ,0 the case, or whether there can U an, relaxation 

(I 806 ) 6 M I A. 467-4 W.R 99 n Moo. p c 39 , 

lSuth 274. 

Crown-Obedience to law of. 

-Duty as to. S« Crown-Law. 

(1915)20 0. W N 457 (4612). 
Decision of Court as to-Statute enacting- 
Eflect of 

“ Dis'incticn AV. (’ot'K T _i)ECI'|os o F - ElFfCI. 
(1920)471. A.213(221)-48C 30(42). 

Decision not inter partes on question of 

80.302(308). 

Declaration of. 

ailpage 

7 Sar. 330-^9 M L J 67. 

“SiliiSSS 

»kHSvS s 

_. <19M| «U. 213 (221), 48 C. 30 («) 

"t 1 =» 

. A Court or j, Mi « 

*“■ rw.atk» "lo. '*'£$’ Jl “" 

3C. W. N. 427el Ron L R . 226 = 

7Sar. 330-9ILL. J.67. 
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LAW -{CmM.) 

Duty ln-Test. 

-Profession or calling of person not a. Sit DUTY. 

(1922) 31 M.LT. 104 (106)(P.C) 
Equity-Indian Courts. 

- JmiiJhtiiJt cf. 

Court' in India hate the divided jurisdiction of a Court 
« f Law M»l a Court of Equity substantially united in oot 
C-.it (4>|). (b,i Ckdmftrd) MaHAPAJAH RAJUNDER 

hisinuk Sinch Hahadoor v. Sheopursun Misses. 

(1866) 10 M I A. 438-5 W. R. (P. 0)55= 
lSuth. 628 »2 Sar. 174- 
Estate— Quality of-Altcration by law of. 

- PeimissiUhty of. S/e ESTATE—QUALITY OK. 

(1881) 81 A 99 (115)—3 M 290 (30tt. 
Evidence on point of-Failure to receive. ’ * 

ketcisal of <k<rct in appeal on ground of. See P.C. 

-ArktAL—DtCkf kinder—Reversal ok—Croumds 

-I.a» - (1835) 5 W. R. 100 (P. C.)- 1 Suth. 25 (28-7). 
Tacts hypothetical-Law applicable to- 
Opinion upon. 

—Exprevioa of— Improper (Sir EM V. 
If <//»«*.) Nawab Siihkr Nuzur ALLY Khan r. 

Rajaii OjooDHYAR.Mi KHAN. 

(1864) 10 M. I. A. 640 (562).5 W.R. (P.C.) 83- 
1 Suth. 635"2Sar. 198. 
Ignorance of. 

" ‘tittt. 

I» n-y be Hut the people had not notice of this law. bat 
then it iar.not 1 * , 4 i«| ,h a , nobody j> I**,*, ty a |»* until 
I * h ? **** o* '«• There are many occasions on whkh 
PS pie do JM actually know what the law is. and yet they 
1 Are iMUid by it. SHEO SlNCH P. MUSSAMUT MIRIAM 
, (1872)8 M J ®- 

- -Then Loiil'liips arc not to be taken to mean th* 
ignorance of the law would excuse improper action, who* 
the fast* were or ought to hate been known ( 122 ). (^ 
£*■""•> ' Pl LLWOkM * /« ,h< maUn e/THE SltAM- 
* M,P - (1922) 31M. L. T. 117 (P. C) 

Liability in. 

In.'j'tems n « "julaled !»>• a Code or by legislation « 

deci'Kn' equivalent to a Code, there can be no liabiltj 
witacuH proof of fault or negligence, mere ownership or co«' 
tnx cannot be enough to infer liability (38). (l*‘ 

City of Montreal v. Walt and scon. 

LlD - , (1922) 32 M.LT. 36 (PC.) 

"T"■/"* * *'&*<«« hm cf. 

hauh or negligence consi't' in the breach of a duty a™ 
*, do, Y i ' *'ll vary according to circumstances (3$)- 
[f'r CITY ok Montreal Walt and 

0011 LTD. (1922)32M.L.T.36(P.C) 

Object and scope of. 

- 1 « wily seeks to lay dow n broad rules for the Gw- 
tnm ^\ ?! ha ™ n ( «xkd applicable to all classes of Pj 
'OB'd.'a). (Mr. Barn: Pa,it,) DOOLUBDASS PETTAM- 
BERD.tSS r. RAMLOLL THAKOORSEVDASS. 

(1850 ) 5M I A. 109 =7Moo. P.C-239“ 
Perry O.C. 232=1 Sar. 403 
Policy cf. 

~~~Autrlatnmnl of~Mcd ( cf. 

The P-dicy of the law is to be collected from its 
S' fr <>m a detached portion of it (547). 

g™ MMim.) Nawab Imdad ALLY KHAH» 
MUSSUMAT MOHUNDEE BECiUM 

0 ■2FJL 11 . 1A 517=10 w - R -( p - c) T\ 

2 Suth. 98=2 Sar. 315--R. & j; s No. 7 ( 0 tldL> 
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uw-rort.) 

Policy of— 

-Court’s concern with. Sff COURT-POLO. 

(1926) 30 C. W. N 961. 
Positive law—Extension by analogy of. 

- Ptrmisuiilily. . ,_ 

S. 33 of Regulation X of 1793 seems to apply 
estates of which potion has bem taken by of 

Wards. The disqualified persons under 
the owners of estates of which the Court of ^ 

charge. We cannot extend pos.l.vetar*' <' 3 >’ 
(Per Sir Jama If'. CMl< in tkt 

jUMOONA DA8SYA CHOWDHRAN1 r. BaMASOONDARI 
DASSVA CllOWDHRANI. 

(1876) SIX 7*- 

Protection of-Peison enjoying 

-Obedience of. to that law-D«t> as regard*. 

JUR.SDia.OS-PROTEn.ONOM^^^^^^^ 

Reform of-Indlan legislature taking 
lead of English in. 


-ST ‘ MSSBSK 


LEGAL 


Representation erroneous as to. 

»_. > 1V r .,,on of, Stt Hindu law-Adot- 

tion-Adopted son-status op—RIGHT to dispute 
-Estoppel-Validity ok adoption in law. 

Right given by- Denial of-Bemedy for. 

-- ExilU*« cf-Prmmpti**. 

If ,he law which regulates the «HatK.n- d “ P 

j£ttSSSSS». 


•r. 


wh,,» 

both equally arbitrary. « h • h| ^ lbe ,fc,h 

SSS-tSfiSJiSS nmw. »«* 

Thing forbidden by-Doing of. by indirect means. 

pis 
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LAW-(C«/y.) 

Transfer of property amounting to evasion of. 

-Transfer permitted by it not a. St* PROPERT Y- 

TRANSFER 0F-L.AW-EVASION OF. 

(1867) 11 MlJk. 617(646) 

LAW REPORTING. 

- Fatti tf .au—Staff matt .‘/—AWaiity. 

That report i> one of the large number contained in the 
Weekly Reporter which are udessot misleading liecause 
the facts of the ca*e aie not stated ( 122 ). {lord ftdkmu.) 
GlKIS chundir i.ahiki r. Shoshi Shikhareswar 
ROY. (1900) 271. A. 110 = 270.951(965)- 

4C W. N. 631. 

LEASE 

{Srfain Landlord and Tenant and T. P. Act- 
1 Chapter mi atinc to leases.) 

additional land-covenant bv lessor to 

GRANT. 

AGREEMENT BETWEEN LESSOR AND LESSEE COLLA¬ 
TERAL TO LEASE-kFClSTRATlON-NECESSITV. 
AGRICULTURAL LEASE. 

ambiguity in-Purpose of lease and status 

OF LESSEE—ISSUE AS lO-KEI E HENCE 10 A TIEN- 
liANT riRCUMSTANCES IN CASE OF. 

AREA CONVEYED UNDER—ALTERATION OF. BV 
LESSOR OR HIS AGENT—LESSEE'S CONSENT TO. 
ASSIGNMENT OF. 

COLLEGE OR SCHOOL-CaRKVING ON OF-LF.ASE OF 
HOUSE FOR. 

CONTRACT CREATED BY-TENANCY OF ORDINARY 
KIND—IjARA OR FARMING LEASE. 

CONTRACT »OR SALE OF INTEREST UNDER-TlME 
IF OF ESSENCE OF. 

CONTRACT TO GRANT. 

CONTRACT TO TAKE. 

Covenants in. 

DENIAL OF LESSOR’S TITLE. 

Disqualified Proprietor. 

Essential characteristic of. 

Estate conveyed under. 

ESTATE held in common-share or portion of 
-certain specified MOUZAHS IN-LEASES OF-. 
Distinction. 

ESTATE OF INHERITANCE. 

Firm of individuals-Lease to-Sanction for 

-LIMITED COMPANY OF SAME MEN-GRANTOF 
LEASE TO. 

Forfeitureof. 

Fraud in obtaining. 

Fresh arrangement bv. 

HOLDINC OVER BV LESSEE UNDER, OR HIS HEIRS. 

Lease for term. 

Lessee. 

LESSOR-ASSIGNMENT BV, OF CLAIMS “NOW DUE, 
OWING OR PAYABLE". 

MEMORANDUM OF PRIOR AND COMPLETED TRANSAC¬ 
TION MERELY OR. 

MINERALS. 

MINING LEASE. 

MOCURRARY IJARA POTTAH. 

MOCURRaRY 1STIMRARI LEASE. 

MOCURRARY LEASE. 

Mortgage or. 

OIL WELL SITE-LEASE OF. WITH CONDITION OF 
PAYMENT OF ROYALTY ON OIL WON—NATURAL 
CAS EMITTED FROM WELL—LESSEE'S RICHT TO. 
OUDH TALUK DAR. 

Permanent lease. 

Perpetual lease. 
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LEASE—LEASE-(£W.) 

"2*2 AND MESNE pr»fits-Siit for-Pro- Additional land -Covenant by lessor to out 

PEKT\ SUBJECT OF-LlSSLEAW^/^OF-PKO- (Cw.) to giant- 

F1TS OF PROPERTY CARRIED AWAY BY—DAMAGES r<oni - **:,:„*. , aiul (nr 

FUR. -”l ulre aodiuonal land lor the purpose of carrying 

Reclamation lease. !^' ,r * ob f 14for whl<h ,he *a$ granted, then the 

Kegistekei» deed of—Cano lution or. in cer- *2?, , 34 mu ; h f ,hc ad i° inin e M *ith 

tain EVENTS—DEED HAVING EF» tCl or- "? f* “ ,or ,hc P Q, P°* ®f >»ch require- 

Religious Endow ment-Lea$e of propertyof . - ‘-orikhip* repelled the contention of the plaintiffs. 

KELINOUISHMFNT OF. Lt * tWPKOPWT ' W - the a'Mgncts of the agreement from the leJjhat the 
Renewal of. , w,w,l f» «'he pwk* w» that the lessee or any one to 

RENT DUF under. *f* ** mi S hl **•*" «he agreenvent should be at liberty to 

Resumption by lessor (Government) of for u * e “** We 0,,h < >"ouaah for any purpose whatever, 
PUBLIC PURPOSE-PROVISION »OR.' ' ”™ <“1 Or not (112-3). (Sir Bamo 

Revenue due on Villages leased—Payment b\ „ . ' Nl " ^‘-kbhoo.vi Coal Co. r-. Ho la ram 
LESSEE OF SUM NAMED AS AND FOt-PROV|S|ON MaHA,A .1880/ 7 I A. 107 = 5 C. 932 (9366)- 
FOR. 7 CLR217 = 4 Sar 145 - 3 Sath. 737. 

A gi cement between lessor and lessee collateral 

SURRENDER OF. to lease -Registration-Necessity. 

1 1 ;l 0u “ lNCE ' ,fNT of—"Hereafter"— - r<r*<*< <tttu~-Pr« llim u,- 

L r mK C0NTllNIXC 'OREIMLNT **«"! «•< tkarpi «lUMd// MtrS. 

rSSST 1 - ; - |W "* «m K,ji of R,mn 1 d« K »lri .» 

Terminari f i Fite ***• °f portions of his Zemindary in favour of 

TrIwS OF • *- - H* *** «* Bad obligations of b«h 

Trees on lands demised. KJ° f ,bc '?* was ***** : ,nd 

VOID IN CERTAIN EVENTS-PMWttn .v ,y^ ^ COuntc r P^'t were duly registered. 

MAKING IT EVENTS—PROVISO IN LUSE J’“""I *• "W»i*kw (o, the to. i, «» Ijmd 

Void OR voidable LEAST EaTu * ."1 R ,ha,< in consideration of hasobtaia- 


Voidable lease-avoidance of. 

\ EAR OF LETTING. 

Zemindar. 

ZURPESHGI LEASE. 

Additional land-Covenant by lessor to grant 

c <K*n,int to fr, Int al tr.-tor rjt/— |i nrnm.mt A. 
Hft I'. .?"™*! 


‘ -- •• Ill IU 1 I 9 IUCI 4 IXNI W VIH 4 UT 

,n * if W to the Raja a sum of Rs 500 a 

JT to*period of ten year, from July, 1895. Oo 
Brrangemtnt with regard to the payment cf 

u 300 a . r wB,h *“ P“* * n w, ' ,in s >" ,he ° i * to* 

a..drrss«J by A 1 to the Raja. The sum agreed to be paid 
“ B< ‘ nud *. J <hlr 8* O" *"7 property. 

L.'ti,'"' 1 “ IOu 8f to recover instalments of the »m of 


lt"t ol—Vahdii y—Pitriktur ,f k ‘ “ej, "f? 1 . ,0 rtC04tr instalments of the «m of 

•Mitt >t ,/ W b. <!r “ « W contended that the agreement 

A lease of 5l bciirhasof land aiihin , k u >hC ^ , * ,a * «"« «a» void in law as not beiag 

follows ; "A , 0 cover m all $! “1 ' hl ' P, °° l f °" ld n0< ** 

jo. under this pottah. for quariyingco? // /7T ^ . wh f al 

f« garden, for orchard, for road malL in,t ffir "L ’ t , ,ul,np ,hf w "««"*ton. that the agreement was 

... • Joo are to murry 723% b > S * • ol *' Evidence Act | and that there 

building, and soon ami pay the above mfi ,,, ^ “, ng in ,he Hcgistiation Act or in the Transfee of 

;a c srjr !* ,wr ^ ,hal 11 ,hwW u45 

Zrsrany 0 ^?^^ JJ«o «yiSJoiSSl^ 

whether the contract as to the rtffTla-. | ■« °J ,ht J,h of ,hal nl0, '' ,, • 1,5 provisions form oo 

«h.ch the lessee o, hi. bci,, T ,e,Bi of ^ bolding under tbele*e; their 

as to entitle the pMot to *|.* n / ° 0C ’ H> * , " bc Ousted some years before the lease takd 

helessooto settle the land with him afTLonaKe **** ba, - iintd fof isn0 < ha 'S eon,bf 

' 1 *J)- ^ ute p, per, > • “ 14 "ot rent nor recoverable as rent, but a mere 

f-omthe .i... K^ 1 . S?* 1 *" ^‘fral to the lease. (J/> ^ 


An 04 (s7a«VT ‘‘•‘'MATA. 1 1880i 7 T A 1IY7 '—• " ^ «-oto = wj»uui. 

50.932(936)«7CLR 247 = 4 Sir 145 J 3 S^th . 8 Sar. 316=12MLJ-4W 

—^ Af «4w4 , / ; , Agricultural lease 

"Wt-furfH, *n tA , { ... ; ‘ ' fj — Ltau amnnhnf to «. 

jUease of 5l beeghas of £j . cui ,he ^ realizaticn of rent from d, 

foltows: Ap,e«to C owi | , alI 5 lb JJ a Jf*^ ■* «««tt is governed by the provisions of tb- 

uoder this JMtah. for qua, ring ccaL^^J® ^ of *9** A «.-^ High Court. tfW 

garden, for orchard . .. • lwlWln .-. ^ore*. foi KAlA Satya NiRanuv ru c.in.mnaL 


™ M *»; rou will C a rry on ***”* 

“ d . W0fll - If you take pJSU ^T fc ? 10 ■* 

requirements, of extra land owTS’ k accor * n * '® your 
»hall settle any such lards * m *. above ,hl5 P°*»ah. *e 

„^«ha, Lt.trrjy^ . 


™gardtoU*SaTand^?h^^ ,he ^ leJe^^L?? 00 ,^?^ 1 ^ d ^ 

* Und *“• ,hat *f fie lessee o: his ass®, i f0 ** Culm ‘ a,ed ^ lessee’s personal agent 

o - I and the lease was at best equivocal, Mi that the Coort 


ia t * ui lease ana sisswo »• 
lessee—Issue as to-Eeference to attendant 
circumstances in case of. 

- rrrmisah/ity. 

, Z h ZL"* qu f ,ion V* whe,ber l^d demised under 
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LEASE—<O/*0 I LEASE—(C#»tf.) 

A “ b 5 ^-L^e - M U t r o-Ec?IrenJrlO^iS* cir wearse Brothers Ltd. * ^ 
cumstances in case of—(CV«fiA) ^ | Works. Ltd. 7 ? *j_ a IB 19 29 PC. 189. 

l «l0' v «•* whVh?hA~«a' 1 -j*rf-W« A* m, *M-Nmtx+ 

(../, ,//,) D»b£KDRA Nath DASr.BWHU ak «deed were* folk**:- 

• \V (ihek'scr*) “ 'lull n<< 1* competent to tranter 
‘ ihi' ijara light in any nay Uy gilt, ^k. Me.; <* to sunender 
it; ..rxl if yon do so. the -ume shall mrt he binding on me. 


DENDRA BHRAMARBAR ROY. 

(1918) 45IA. 67-45 C 805 ^815^ 
22C WN 674-5Pat. L-W 1 16ALJ5-- 
23 M. L. T. 581 - (1918) M W.» 379 
27C.LJ.513- 20 Bon LB. 

Aiea conveyed under - Alteu,1 °“ o( t J y 
lessor or his agent—Lessee s consent to. 

- NtumlT-MuM '(-&«• . . 

P, the owner ol a mouu. grantedl.n 

lease of 212 bighas therm to the P^«T ** ; rt ^ 
defendants. In April. 1»5 he granted ano.hr. « 


You together with jour heir* 'lull remain bound to pay 
drfrthe icm and moiufa of ttQvttt l 0 R| * I -I dl live. 
I 'haB be ccenpetent all along to recover my fixed munafa 
l.on, y«c and your heiuand to that no objection shall lie 
entertained to the effect that ym arc not in p»W**ion of 
.he ijara right «that the same hi' hern transferred or 

wnendered I* you.** . 

"Notniih'tandiPg (the aforesaid provision), if. on ac- 


lease ol-i-'"gnas r— . «, --— • ,■ 

defendants. In April. I»*>5 he granted aoo.hr. !ca*e ol , ^ d , k „f ,he Ian. any transfer made by you 

m£L directly to the WH. h >* «V (on me) then you and you, 

first clot to the predecessor in title o( the pontiff*. tuh ^ f> vfejl| |m *. WvnA pay .fi, fixed amount of rent so 
Dr« pi . r ._. uric ckar a'to the ,_sill not furni'h sCCUTlIV ID DrOMT 


to pay 

C «:ai.'fertt will not furni'h security in proper 
of immoraMe pnfertirs lo be fined l>y me for the 
fixed rent and .hi' 'hall in no way be 


»“-- - ■— rast 

JfcSwfc a portion of <ho ptol hcMol » *!*2£!*? p«J. «xl th*t rhr f»l lhl< norm 4 Ike uk. »» *» ™ 
SCLkMto.in.Uleofthr pUi.li«v Th. * tt , W k«, b, ,ht ’• T «* 

encroached upon the said portion, and claimed ink to the jy ^ *§,<, the BaUlity ol the lessees. 

Gainst the plaintiff'. Tht.e *a>. howeur. no ^ cwHroctkm of the provision in the leave 
Snw that the then kmo of the vario.' pM' in the ^ held to be binding on tlnr kuor the 

2, e ,c informed that the alleged paH.in n madt b, ^ >uuW »* l«ml to pay the mt only so long as the 
rSdpc.'on in 1900 va. an-binary fuaOH * ...^ee did n<4 furni'h security.that under theterms 
JSSK. moonh acconlir.g to the xreages ka^d | u llrn-fKt . the *«* ««mM not k> liound to recognise 

2h«f regard to the lindane pmcrilx-l in the ka«o 1un>lff u,t .eld be entitled to hold the or.gina lev 
without rtga ^ ^ ^ j*, ,f > on 0 ( ^mc le^al 

the rights of the panics >uuM -a be affected mUkaixy , „ i' held that the Irv'or would be bound to 
1 S?JSMnS that the tfulillt ^ the tran'ferce then there i' that provision that even 

Vu thereon't^the portion cncmoched -p-« as agai^t ^ ^Km would bt Ixond to fa, the rent» 

A claim lived on the r»gi*tered h«.r4t |c .. ^ (i ty i' offered. The provi'ion does not nvcjnthat 
the pUintiii v »Srpr\M the k"<e» .hoo* to transfer the kaseholdinte- 

"YMd?, to the rights of the parties by the ^ the ^ ,^ld be bouml to fix the security for the 

7', uEe to k shown that all the then lessees d ^ of |he ltriX » hi ,h th, tian'feree would be re 
^upjtwwWhave^ ^ ma,k.d Mt and the original ks^s would be exonerated 

C E! , n^ s,.bstituml for those granted umkr the u'pecH'e JJJ. ^ pmcmal iaUIity to pay the rent -Ptr High 

*hould be ] /[h J\£an of any such» ^ (/j,i J4».) RAJA SATA A NlRANjAN CHAKRA- 

5-!?2Sd vTmr.SURAlA BALA DEVI. (1929)3SC.W1J 865 = 

ment or u"l«o ° > . Tin ukya t.ML Ca. A.I B 1930 P.C. 13. 

DEBESDK* NATH C.OSH ( lll01 24 C W N 716 _^ 

1 H,U that, on the true construction of a deed executed by 

Assignment Of. a lew*, it was an av'ignn^nt of his lights and inte 

I EASE rcvi' in hi' and that it was not a mere under lease. 

•Uri Wvnnt **) LE*» PlGH r 

‘ (1928) 561 A. 93 (99)-8 Pat . 516 31C.W N.323" 

. ... _ . T T .-A in TI.A T IT ICR 


_UAKlo, Ierm _A^ B nm™. of. ' EASE 

FOB TERM—ASSIGNMENT OF. 

_ Ziitililiti /«-/—F» 

r„« 0 »•«"»“ "»■«“ “' ik ,ke “ i 

burden of the said agreement ol lea'e. _Cessatiw of use of house for purposes of college or 

,Uld that the defendant was. in c^erce «i,h,n meaning of lease-What amounts to. 

indemnify the ‘‘^rTVhe kJ^i LEASE-COLLEGE OR SCHOOL-CARRYING ON OF- 

ment of lease, and was liable to mmimne FOR-TERMINATION. ETC. 

sums which the Utter might the.eate.have * pay asm. (1929) 67 M.L.J. 493. 

,o the lessor under the agreement of lease. {.Urd Sk~.) 


O WN 151«27 A L J. 170- 10 Pat. L. T. 156= 
29 L W. 149 ; 1I1I C. 604 -- 49C.LJ.416- 
31 Bom L B. 702=AIB. 1929 P.C. 69 = 

66 ML J. 617. 

College or School -Carrying on of-Lease 
of house for. 
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LEASE—(C^.) LEASE -{Cm*.) 

C tr 8 A" *7'™ “ »' e*M ««W by-Tenancy of . l4lut y 

~T <~__ r ,„ 01 

Com pm when tv—.huhmott ef—Sj,,, af £> n linrl'n "! ' 9 '*** M**m) SUR1- 

SE1TI BnCHAV\A I*. PaRIHaSaRATHV APPa ROW. 

A lease made in the year 1887 l«ween the „ p l ( ^ ia ,, < 192 J,) 48 L A. 387 - 44 M. 856 (859-60)- 

I'Ue of (he appellant and one K commenced?ith tl* Ie : 14 1 W 168 26 C W. N. 785 = 691 C. 1- 

Ul that A had taken a lea* of the hoa* deoihed therein A1 R ‘ 1922 PC 243 " 41 M - L. J. 669. 

tallEw rtbsTS^r h “ ,0 *?" Cm,Kl ,n *'« «< 1M«* under—Time if 

Said L ‘no nd.hT T !2 Mipclj,r fof a **% C0ntract 10 gunt 

*— 

sziii 

carried on a rrhool«" Z "* fe "" r, ’ , °" 1 ASD <»«»n« Pl>OTOS*L 

conveyed the lea* and certain other property %> * 0 T ( | rr j 00 '* }} a, *- p «>peity vested in manager 

feffE J* might carry on the and In SJ«oo^wl T f* b) ' 0ftcil1 ' of 
l9< ® ,hf J vho ° l «» removed to ar.othe/L TW ,t " • cTrw?w ^ , *L fo,0 > in <* of—Possibility in U«of. 
S w‘ obe ?"“•» *»*«■« bLJ^tS^S En’cl’mierei> Estates act of 

betuwr> |90S and 19*0 lt eh'« P * UPWT ' 'KW* »» WANACF.R UNDER. 

a£-H 

SsFt 

from 1910 to 1920 ’S** 0 * <on! '“«<d led to dT^,' * f °' e ** COuW ** “TSt 

' “ “ STr* ■BjSBKS 1 


£"? |0tbek*4»„; in ^X A 7xvTy , r ,,,M,,h - 
«h« Indian U*h|aii« C«m. ;t r A of that year, 
comprised in the lea*ihooM be •.”*/** ,he P'W 

a? * * ,n 

0 ha ‘ ^aft« the Ms .dn, 


M i — » U. Id. *• 01 

22 Rom N ‘ 320 ' {1920) M ' W N 653 

22 Bom. L. R. 1332= 29 M L T. 1 -671. C. 626 
39M.L. J. 329 (3374 

p‘« *- 


.... , , .■'»* xno « «h«e. , 1 ^ u, ™ restored the trial judge, i 

cal i' hal evCTl 0,h «*« the fact that , . the prefit fii pliin,ifl ^'ree 1 to have an a«ocn 

SiaXST* 011 -5-LfctaLt' (1M9) 161A 221 = 17 °-**i 

ATE F0R ,N J^IN CotmcL ECm ' RV °* (I860) 8 M. I. A 170(1894 

AI-Mgai cn, 33 £ W - N - 6 ®= Ar/c f^r-Cond^ ' 

(1929) M w S 1« =30 L W 831B VhZ ° f , U,m ~ C "‘^y 

' M W - N - 415 V 18 L C 271 - wttES2!!!L of an to grant a leasee 

57 M. L J. 493. p|jedl r to be praM^fi^ igrwm£n ' either expressly or 
P > to be granted fixes the date from which the ten 
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LEASE— 

Contract to gnnt-{CVw/(/.) 
to run. {Lord Atkinum.) SRIMATI GlRIRALA I>ASl p. I 
Kai i Das BHANJA. (19^0) 33 a L^J. 57 - 

25 C. W.N. 320=(1920)M W.N.653-1 
22Bom. L B 1332 - 29 M. L- T. 1-571. C. 626- 
39 M. L- J- 329 (334). 

Contract to take. 

-Premises in occupation of tenants-Godown to he 

erected on-Lea* of-Contrast to lakc-Ev.ctioo of ten 
ants and erection of godown—Time (iced for—If of 
of contract. Stt CONTRACT Aa-S^r-IXtSE OF CO- 
DOWN. ETC. (!*”) 17 M L J.wi 

Covenants in. 

-Additional land-C ovenant to graitt-As'ignraent of 

—Validity of—Purchaser of addiuonal land with notict o. 
covenant if bound by. Stt LEASE-ADDITIONAL USD. 

covenant oou ^ ? ^ 10? (m) . 5 c . 932 !M 6 ). 

-Additional land-Covenant to grant-rurpo* for 

which such land might be required-Purpo* of lea* .t*K 
or different purpose. Stt ^**-'*"™ 

(1880)7 I A. 107 ( 112-3) * 5 C. 932(9366). 

--Assignment by lessee-Covenant again*. Stt IXASt 

-LEASE FOR TERM—ASSIGNMENT Of. 

- ,p,r forman,t h tow of-Snrtty for-Dothorp of 

-Salt Of low'l •nUrotand f*r,k*<t tktntf h •*”*#> 

Where the sureties undertook liaUlity for the perf«- 
mance by a lessee of the conditions of the lea*. Mi that 
the fact that the lessee’s interest was sold in execution and 
purchased by a stranger did not 
the debtor or hts sureties from haWity to P« f «® ,he 
covenant' and conditions of the lea* agreed .pon by hem 

f ?ir Mn Ed #.) Kali Charan p. .\bhul Rahman. 

( J (1918) 23 C W N. 5.5 (548) -10 L W. 34- 
V ' 1 UPLB (PC )53»50IC 551. 

_ Ptrformantt by low of—Santj fot-/#trot »* 

/M Jt was said that N could not have any interest in the 
lease, because he was a surety for the due perform*"* of 
the obligations contained in it by the *«*• '£*** J® 
doulR that S had an mitred for a„ 
was entitled to compensation (333). [Mr. ftm^rtom 


BOSE. j Suth. 191*1 Sar. 356. 

_Renewal of lease-Covenant for. Stt LEASE-RE 

tf— Portion of muu-bau of-C*x***t 
in, rttlraining Ititor fromUanny rtma,n,n t forUm to 
MhfO—Wkat ameunti tr-V ahdily of, 

A ease of 51 beegha' of Und within a maura was as 
fdtonbut Of the remainder, a piece not to comp..* 
crop-bearing land, that is to say. a p.ece of land qu,te un- 
cultivable and waste land, a piece to com in all 5l «ghas 
u .eased to you under this pottah. for quarrying coal, burkL 
n Xs. for garden, for orchard s and 

for other uses.. You are to quarry coal, and till garden arri 
erect building, and to on and pay the ^«rentemjj«r 
and month; and you will carry on your factory according 
"use and wont.. You will build a factory according to any 
plan you choose, and pomes, the same. Withm that afore- 
Laid moo rah « wM not give a pottah to any factory per¬ 
son;" that is to say. J* we shall not let (literally, give 

“flMcrr'ihetbwthJ clause “ we shall not let (literally, give 
settlement) to anybody " was really a contract not to give a 
pottah to any person whatever, or was only a connact not 
to give a pottah to any other factory person ( 112 ). 


LEASE -(Canid.) 

Covenants ln-(£W.) 

StmUt if it was a contract not to give a pottah to any 
person whatever, the contract might be bad as being in 
restraint of alienation (112). (Sir Ha rats Ptatotk). 
New BeerbhoomCOal to.?. Uoixfram Mahata. 

(1880; 71 A. 107-5C. 932(935)- 
7 C. L R 217 r 4 Sir. 145 - 3 Suth. 737. 
Denial of lessor6 title. 

-Forfeiture of lease by. Stt UNDER LANDLORD 

and Tenant. 

Disqualified proprietor. 

-Lease by predecessor of. Stt COURT OF WARDS- 

LEASE BY PREDICF-SSOR OF WARD. 

Essential Characteristic of. 

-The essential characteristic of a lea* i* that the sub¬ 
ject it ooe which is occupied and enjoyed and the corpus of 
which does not in the nature of thing* and by reason of the 
user disappear. (Sir Lintrl.t Saadtrum.) RaJAH BEJOY 
Singh Suresdra Narayan Singh. 

(1928) 55 IA 320 - 56 C 1 48C L J.268- 
HUG 345 (1928) >1 W.N 841 -33C W. N. 7- 
26 A L J. 1233 - 28 L W 855 = 
AIR 1928 P. C. 231 -13 R D. 30- 
10 Pat L T 66=56 M L J 456 (462). 

Estate Conveyed under. 

Heremiary interesi during continuance of 

LEASE. LEASE BEING TERMINABLE. HOWEVER. 
AFTER ONE YEAR, B\ LESSOR (GOVERNMENT). 

In 1/88 the Government granted what was called a 
mokurruri lease to M. The kabuliyal of the lease signed 

3 .1/ was as follows :—•* Whereas I have obtained a lease 
mouuh T from 1116 Fu*li. at a jumma of Sicca Rt.400. 
I do acknowledge and guv in writing that I shall continue 
to pay the rent of the mocuh aforesaid at the said jumma, 
year after year, according to the kabuliyat and the kilt- 
bundi. If any one establish his Zemindary (proprietary) 
right in reject of the said mou/ah in hi* own name before 
(be authorities. I shall continue to pay. year after year, to 
him or his bars, the ‘malikana’ (proprietary allowance) 
thereof at the rate of Rs. 10 per cent, on the jumma afore¬ 
said. in addition to the Government revenue." At the end 
there wa* the following clause: " If the present officers of 
the B*itish Government, or any authority who may come 
hereafter, do not accept my mokurruri lea* to be hereditary, 
I acknowledge that this kabuliyat is only for one year, 
thereafter it shall be cancelled." 

It appeared that, though the Government had undoubted¬ 
ly the power to pot an end to the lease at the end of one 
year, they did not in fact do so but allowed the lease to go 
on without putting an end to it. 

fftli that, although the lease was not perhaps properly a 
mokurruri. as practically the Government coukl enhance the 
rent, it must be regarded, as long as it went on. as an here- 
(Slaty lease, a mourussi pottah. and that the interest of the 
les-ee thereunder, during its continuance, was an hereditary 
interest (226-7). (Sir Montopn E. Smith). BABOO 
Lekhraj Roy e. Kunhya Singh. 

(1877) 4 I A. 223 - 3 C. 210 (212-3)= 
3 Sar. 758=3 Suth 453. 


Lessor's interest hereditary but terminable. 

- -Duration of halt till ItUOr't inttrot lasltl or for 

lift of low only. 

The material parts of a lease or pottah granted by C to 
N were in these terms: " The engagement and agreements 
oi the pottah on the kabuliyat of N. lessee of mourah / 
are as follows:—"Whereas I have let the entire rents of 
the tnouuh aforesaid,"—describing what he had lett,—- 
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LEASE—(CW/.) 

Estate Conveyed under-(<W/) 

Lessor's interfsi iifked'Tary hit term’x.v 
BLE— (C'HtJ.) 

" at an annual uniform junima «>( Sicca k>. 'A*. with >ut 
any condition a' to calan.iiir'. (t»m the Legman- ol I Jl3 
Fu*li to the period of the continuance i4ajr turroii.’ - 
Then it was i«|oired that the k>*t timid cultivate. " and 
pay into my tiea.ury the »om of Sicca R». '06. the nut of 
the mouwh afuro-iid, for the puiwl ai'irenwRtKawd. 
according to the inlalments yeai after year' Then there 
wasthi* providon. " If heieafui the awlhotilir. drdie to 
make a *ttkmcnl of the property at that lime, he dull pay 
lire jumnu thereof *parately aftoc lir.g to the Gotcrninent 
Settlement." It concluded. “ Hence these few word. are 
vwitten and given as a pottah to continue during the term 
of the niokuiruii. that it may be of u* when requited. The 
annual jumma ntalgueari. incMirg the nulikaru. R*. fAc” 

It appeared that the lea* liy the Government undo uhkh 
(’ held the lands was an hereditary ha*, a mourw*i pottah 
and that hi. intere't muter it wa* an hcretlilary interea. 
whhh wa* liable to be. I nit wa* not in fact, determined by 
the (ioeetnmenl. 

II,U that, the evident intention of the pirlies heir" that 
the grant should enure daring the term of Ci intcml there 
wax no reaxoti why, upon the coo.twction of the pottah in 
quextion. it should lie held to be limited to the life of .V 


The rliiration of the term i* capable of king defin tely as¬ 
certained by reference to the int-rcM which the grantor him- 

v.lf ha* in llit property (227). {Sir F. Sunk.) 

IUBUO I.EKHRAJ kOV Kl’NHYA SlNCM. 

(1877)4 IA 223 3 C. 210(212 3)- 
3Sar 758- 3Suth 453 
Life estate to .4 and. .is to nxi it u r of 
PROPERTY CHANTED. TO HIS CHILDREN AM. 
DESCENDANTS AFTER HIS DEATH. 

--Grant of-Alienation l»y grantee or devendanlx- 

Kv'trktion on—Effect—Ptr*on unborn at rlate of pottah— 
kight to take under it. S,v l)FI D-« dN'lRt ni«>N 0»_ 
tSTATED CONVEYED— I.IFF ESTATE TO .1 nr. 

(1901)28 IA 152 (157>- 28 C 720(733 4). 
Moa'kkARY LEASE OR M<KTRR \k\ INTIMk tk\ 
I.FASF. 

•—L.taU -omeyed b>. Stt I.HM-MOCIRRtRY 
LEASE—MOCVRRARY IMIMRAkY LEASE. 

Permanent lease terminable on xok payment 

OF RENT—YFtkLY TENANCY. 

•———The question wa» whether, on the true c<*Mru.iioo 
ol a document called a icni-n >te ami dated 22 2 |S’i 
created only a tenancy from ,ra. to year, or whetki i. 
Created a permanent Ira*, which could only lx tenoiruvd 
by mm payment of rent. 

//./,/that the 'etm* of the document ami the cite—. 
Mances of the ca* juMiffid the inmlu'ion that the do-Dmrrt 
wax intended t 0 word a IransHtHm by whk h a permj,*,v 

ngM to «c„py wax crnTfcrrexUp-m the'grant,e^. 

The,, LonNhip. thmk that the term, of the dotumu 
"Imh may not be -alidad if the tenancy were ore f,on 
year to year coupled, with the fact ,Ju, notmithMaadine 2 
low ,ent. which wa.* next* changed, the propem ha. |~n 
act dea!, with by the U-v*e. .. ihreT^^W n 
1^2- m 1883. and In IQCO. by bein- 
“ *** * ^rs a, 

it is not unrea«ooaNe to a.xume have , l 

Smfe ^'**'''*** at **** another. ,*j°th^ 
a,,M!n .*° ,h ^ r right to make >och pa.“« 


LEASE—(fort/.) 

Estate Conveyed under— [Could.) 

Pi rmanfnt t ease terminable on non-payment 

OF RENT—Yl. ARLY TENANCY — [Contd) 

22-2-1824 »a> intended to record a transaction by which a 
pr.mancnt right to occupy wa» conferred upon the lessee. 
(ItrJ Bmkmcntr.) BtWA MaCNIKAM SlTARAM r. 
Kastcribhu MaNIBHaI. (1921) 49IA. 54(68)- 
46 B 481(486) 26 C W N. 473 - 20 A L J. 371- 

35 C L J 421 24 Bom L R. 584 = 30 M.L.T. 268= 
(1922)) M W N. 319 = A I R 1922 P C-163= 
661C. 162 ~ 42 M L J. 601. 

Permanent t en ancy—v early tenancy. 

- Ha:jJji "Hi.isi,lars—DfHritti,'n of lami «- 

Eiftt. 

One of two person' thiough w hom the repondenD claim¬ 
ed. acquired right* in certain land* under permanent lease 
granted by the manager ol a temple in 1813 and 1820. Is 
1831. the ie**e ami the other person from whom the re- 
po.wkntx clericr.l title petitioned the Collector, under whose 
management the temple then was. for a lease of the land for 
•me year. No reference wax made in the petition to the 
former Ira*, and (lie petitioner, described themselves as 
Putakw:!*. In 1832. they executed a muchilika and security 
lornl to the Collector, who sanctioned the lease to them in 
1853. In tho* document* they described themsehes as 
I'lavad.i mit*4dar.. hut there was nothing else to indicate 
their claim, to a permanent tenuie. In a suit by the 
r. nager of the temple in | 8 Q 2 to recover possession of the 
Und* the re.pm.lent. *t up the defence that they held on 
a permanent tenuie and were not liable to be ejected. The 
High Court held that it was not sufficiently proved that the 
terumy under the lea*, of 1813 and 1820 was ever deter¬ 
mined. that the iran«aotion evidenced by the muchilika 
a t. r fiima'ion of the former lea*, and not a new lease, awl 
that the respondeat* l*W the land* on a permanent tenure. 
In .«pp*t ..f their conchi*ion. the learned Judges attached 
much importance to the description of the applicants, in the 
muchilika and *curiit) M, a* (Mf mintUitt. 

IItU by their 1/wd‘hip. that the question, whether the 
re^wndent. had a permanent tenure or not. was under the 
*ii< um.tanco of tk ta * to be decided on the contract 
^mtioned by the Collector in 1833 and that under that they 
obtained nothing mote than a yearly tenancy. 

The words " llavadai Mirasidars" do not have awdl- 
esubiidted meaning and it would be extremely unsatis¬ 
factory to it-M the decison on tho* words (92). (*»' 
A*dr»Sf.4i, m ) Serna Pena Kf.ena Sf.ena Mayandi 
( HmiAR •'• CHOCKAUNCAM PILLAl. 

(1904 ) 311. A. 83 = 27 M. 291' 
8 C. W. N. 545 - 8 Sar. 587 -14 M. L. 1 2W- 


Permanent tenure-estate for life- 
Estati; pour autre vie. 

-—Z.mi*Ur-P«Uk fronttJ ly. 

F. a brother in-Uw of S. had been together with other 
members of hi* family the bolder of a jote within a &*•' 
dari. including the suit land*. It was a patrimonial prof*' 
ty h'kl before him by his ancestors for some generation^ 
The Zemindar sued ft and the other jotedars for enhance¬ 
ment of rent, and succeeded in establishing *be right to 
euharxe the rent to such an extent that the jotedar dedin* 
to hold the property on thc*e terms, and accordingly 
rehr.quisbed it. Thereupon a re settlement was made wtl“ 
c ° r ‘ , . ra . <,mg ,he namf of S ' of a P° rt 'on of the proper* 
ty whKh had been relinquished, and at a much lower S»‘ 
than the enhanced rent. The pottah. which embodied the 
re^tlcmen 1 recited the above facts, and proceeded^- 

kn I caused notice to be given for the *ettlement « 

ibovt land and jumma you appeared through y°° r 


THE PRIVY COUNCIL DIGEST 


LEASE—(CW.) 

Estate Conveyed under-(CWJ.) 

Permanent tenure—Estate for WE-tsr.vn 
POUR AUTRE \’lC-{G«tJ.) 

mookhtar. and applied lor a potuh ol the land ami pimma. 
Your application is approved ; ar.d alter deducing Britain 
quantities, a portion of land amounting to 1.7*3 w;ha« h 
granted " at a fixed lent** ol Rs. 6IS. There was a (whet 


SJTS Uninf the tent.' and then 10 n! to the -aid vil- 

I .Y . , • • lage ami make and receive the oillev'tion*. 1 he expend of 

W^ed the provision entertaining -ataual tehsiklar. and other* 'hall be borne 

«h,ch I have fixed he rail «d, lhe Jjeuwd. He should k«p .he tenant* of the 
I nor my hetrsshall upon ant^^***^- >id village -ati-fied ami contented by hi* good treatment, 

the said tod ad jm.< ***** ** *** - — 2J (ollt , li0a . , (0Mlhctfnin -, vJg : l0 of 

Upon AY* dealt. ^uidkan ol hi* nunor *on and Government, agrrrahly to p<4tahc of i.uV.li and bhiwli lands 

the property by J demand any sum in «. 

the ton upon attaining h. a* Heshodd nor in any way commit oppression on 

The Zemindars recused th“ P 0 ”*'^* tenant*. *0 that they may I* aide .<• stand to Xi, engage- 

and confirmed the “■**». »d he sMd J «M them until the detention 

behalf of the minor as wcceedtng of their lea**. He should grant receipts to the tenants 

several other occasion* more e>pwJI> ‘^‘VJ 1 £ apcn Frnnl llf Ir01 He s| WJ |d give a single span of 

«hen it would appear tha. $ really *x> dead. ; ‘■« JJlEB 5d village without asking permission an<l with- 

for rent agamit i /Ts widow and h.s son. trvaunf the as ^ ^ JJ ^ ; p(cvinu , !y 

succeeding to the father. ^ granted without the orders «rf the huwr. Shoukl the 

//rW that the mtent.cn of the pan^s to the>!"**«» SdSthenj tod* be hereafter I under older* of 

to create a permanent « “ }"g '' ‘" tl * lhc hg ,„„ | T M |o make a MtlOMM 

an estate fmrautrtw for the life of .S(IV»). KOBEkl *._ .. . .. 


LEASE— (CVatf.) 

Estate Conveyed under-(C.W.) 

or u» e— Esr.vn Perpitval ten ant v—1. iff: tenancv-((W«/.1 

may be dented from salutary improvement in cultivation 
ic land ami juwma. ** him ^ ,Ktou K ,n ,llf nv'kuuuridar, the Sircar having 
deducting otain “°.h:ng to do with the sane. In case of non payment of 
- to 1 7*5 iMus i* instalments agreeably to the ki*tUmdi. month after month, 
fhere was a further themat-oikSsof the Si 1 car shall have authority to realise 
from ir.undati ev ami so ,hc arrears by sale of the £«*!« and chattel' of the above 


an tttatc \vkvin Roy the rent thereof with the ticca twokurraridari, then the 

\\ AT SON & CO. v. MOH • • • of W B 176 above named «hal! pay the tent thtre- f acmnlirg to the set- 

_(1875)33uth 159 24 W. S. 176 hulTOI | lt , U | „ 0 , »u«.„ 

PERMANENT TENURE AT VARYING RENT single .pan of the laml on the limits and boundaries to paw 

_ A de -o which was in English, ran a* lollowv- and to be incla.led in the Ircwndary of others. Should it so 

"^That whmas land is required by A. agent of... for the happen, he should of hi* on accord inform the Sircar of it. 
rvirnove of erectin'- buildings, putting up pr«s-e*. etc., for hare the matter settled with the aid of the Sircar, and main- 
P U, p 0iC , p HLE f n , * , frrt In Bive a !»a*« foe «»•« and proerve the boundaries and limits of the said 
2*4^5 X aUoe pur mcmh He Ml not allow thieve, am. padders to settle 

four high ,r , n »Mal rental of Rs. 45 pel aithin the eMate leayd to him. Oorl forbid I Should any- 

PI U ™ ^'1°. body's pirfeety be robbed and plundered, he slsoukl trace 

b,glu or t°U a a«red a per- wt the thieves ami robbers with the pr.^tly, ami produce 

Quit", whether in its tmtp i |kt ihtnidtl lht diaik , .uthoriiy. Shook! 

manent tenure sa« and exupt as to the ^ (K < (k ana.lar .pprelreml the roblwm and apply to him for 

( /r , 7 * 26 ) 62 1A 178 -4 P. 707 6 Pat L T. 404 aid. he 'hall frJih.ith afford assistance to him. He should 

19 ' a I R (1925) PC 146 23 ALJ.M8- bring without fail to the notice of the huaooi whatever pro- 
' 27 Bom LB 860- 41 CL J 543 |pe«ym..yhe f<«ml belonging m dead psiwms. or that is 


, .. „ ,i , n jnnual rental of R* 45 ter -ailhia the estate leayd to him. tiod forliid I Should any- 
U °VZ1\ S a of R- fw- body's prfnly be robbed and plundered, he shouW trai 

whether in Us inception the lexsc created a pn --at the thieves and robber with the property, and produce 
Z tiSSm 3l“«o the rate of rent (186, them Iwfcit the thanadar or the district authority. Should 
cn tenure save and except ^ lkaM dar apprehend tlw roblwr* and apj.Iy to him for 

A ?\ag*\ AO I A 178 - 4 P- 707 6 Pat L T 404 • aid. he shall forthwith afford assistance to him. He 'houkl 
19 “ a IR '19261 PC. 146 23 ALJ.648- bring without fail to the notice of the huiooi whatever pro- 
27 Bom L B 860 41C LJ 543- petty m.y he fc-md Irclonging to dead pcsons. or that is 
flOMIMWN 453 30 C W N. 49 ^ 87 I C 318- de^tel « lying buried under ground, without heirs to 
orVW Wfiii - 6 L B P C 119 = 49 M L 3 48 clarm it. Hr should act in stmt conformity with the order* 
1 W YT i1 D1 already passed nr to be hereafter passed liy the hu/oor for 

PERPETUAL TENANCY—LIFE TENANCY. ,egulaiing settlement of rent with tenants ami malgurars of 

.. M/ , all classes, and should nevrr raise any excuse or objection 

- MK"rr*rr J .-no q lhc predecessor in whatsoever. He should not demur or put forward any ex- 

, On «h« H- Z father of one of c« in thb. and should ,, up to the aW 

interest of the responds g C , The faxtah then stated the rent payable by the grantee, 

the appellants, a pottah „, u> tht High Court, that. up,m a considers 




tne appenano, - k--- HtU. affirming the High Court, that, upon a con'idera- 

pergunnah in the term • ^ ^ ^ kabolip , |jo|| o| lheob j ect ^ tbe po, la h and its language and pro- 

•The ttipulaltonofpWt- >I>F^ bhj| , ua on behalf of visions, as well as the surrounding circumstances, the inten- 


to R, mokurruri ijanlar of n**^*™*» 
C, is to the effect and ^ 


to grant a perpetual lease did not sufficiently appear 


tte moku^iiiaraptRiabo* lhe said «o«ah m (Sir KUUrJ C«c4.) Ml’fsSUMAT BlLASMONI 
Whereas the mokurr { J a ^ DaSi r. KtjAU SHEO PERSHAD SlNCH. 

is granted .on, ^ or (1882,91 A. 33 = 8C. 664 = 11 C- L B. 216- 

find below. togcd« with 4 Sar. 326. 

excuses on the score of ^^optioo of abkari and POTTAH—MEANING OK. 

fisheries and fn» • mulh arfa (taxes levied - HtniiUn •( mmmnlf imported by. 

,0dJy SSmhira Undt c 0 !e^ by *—ds and not Tbeir bwrlship* canmA accede to the argument that a 
on Pcof^onvj. iax j joumhii daiJy dances P*uk must fnmt i»<t< be assumed to give an hereditary 
covered by sonn “,' i,, 0 { chandidars; the above-named interest, though it contains no words of inheritance. 

pxythe “PtlUir is only a generic term which embraces every kind 
pe'son >h«U^ wke cuh ^ £ lBt0 of e.pgement between a Zemindar and his under-tenants. 

?K ^Xf «hUri«aXMh) raise noobptioo.bat- or RyxA, (463-4,. (Jr RuharJ K.ndtnUy.) RaBOO 
lhe treaty oMh«»* c " ‘ CifatH*, hailstorms, deaths DHUSPUT SlNCH ». GOONAN SlNCH. 

•IJSSSTte 22* STSe -rising there- (1867,11 M. I. A. 433 = 9 W. B P.C.3- 

and de*ertion3. Dot ntiwu iwr w , QO B ofl 1r taq 


In addition to the above jumma. whatever profits 


2 Sutb. 92=2 Bar. 
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2 $J 0 


LEASE -(CM) 

Estate Conveyed under- (CM.) 

Wife—Lease by Zemindar to. 

-Lean- to her ami her ln«, or to her and her *on. 

lease cca*ingt» operate in eve* of *.« picdtv^in- her. 

Sm Lease—Zemindar—Wii e. (1889 17 C. 686 . 

Words. 

-Ai /j/wa/iir-Erltu of. LEASE-ESI ue ol 

INHEKIT.tNCF.-GRA.Vl ci». (1885,121. A. 205(214)- 

12 C. 117(126). 

-Generation to Generalioe—Meaning and eflevt of. 

Sff Llvsf.-Zemindar-Kecumatiom lease etc. 

(1867) 11 M I A. 433(4616) 

- See I.easi:—Zemindar—I i i.iciiiuaif iuit.h- I 

ter. (1872) 31. A. 92 (97 8 ) -1C 391 (398; I 

-Ay I.evsk—M dCURk tkv istimkyki ixvSf. 

- MaJm: j// mttroti tkoo—Witk *// ngkti— I 

Mowing and Effm of. 

Tin- cxprrvion "im lading all intnot. rfkiein".^ no; 
in rc4*v tin- cwrpu. .-I the -abject -,f the |e*< /* Gudko, 
Smgk v. M(* U P4*J> t (L K. 441. ,\. ?jf, at 250). it 
wa»lirfil that the all right*". «hkh wa. 

amplified a> meaning with all right, title, and intrrot." cdt 
gave exprodj «hat might otherwix quite u«ll have l«r. in 
pl.e. 1 .: /: tlut thesorpu. being once avertaine. 1 . th«,e .ill 
" *" h " Jl1 "S h! ' iWtlM I theieto. NKkdUtf 

m l only po.*sswo of the 'ubjcvt itself. but. it may be .4 
right' ol |Xi«age, water or the hke which enure to‘the 1 
Mibjevt of the Icamt and may nen I* derivable f r .<« out- 
Mile prop-mo. (Su /Wrf Sander n-n.) R.,, H 
HIJOY SINGH SURtNI.R t N.tRAVAN SlN<; H 
<1928)551 A 320 18C L J 268 llll C34fi 
(I988)M.WJV 8«i 33CWN 7 26ALJ C i^;. 
28 L W. 855 ^ A I R 1928 P C 234- 
55M.LJ. 466(462) 

--■"iMimiaii Mocurrari”—Effect of. S# I LtSF- 

tSTATE OF INHERITANCE-GR ANT OF. | 

_.. ( 1 ®86)12I A 205(214)-12 C. 117(1261. 

» ^' Xu,,a, y—tflea of. So • Lease—Z(MIND ut— 

K EC LAM AT ION LEASE ETC. 

■^iBaassSsr-* 1 

_ _ , . Distinction 

"*• 23 «>*iLmm£EH£ 

Estate of Inheritance 6 

«*w, n 

*™ P»t »l Iho mmX, ^ "? k ” 

■Wil."islimrari «otaS'“* 


LEASE— (CVW.) 

Estate of Inheritance-^™^.) 

HtU that, in view of the customary meaning ol the 
*«.!> ■|*timrari mokuriuri.” as established by the derision, 
they did not coney an estate of inheritance in tbc particular 
<J * (214). (Sir Rickard CM.) TOOISHI PERSHAD 
Sinc.h Ram Narain Singh. (1886)121 A. 206= 
12 C. 117 (126)=4 Sar. 646. 

- Crj‘It ./—A i prfuim— hlmrari Mckurraree- 

Snf.umy of—Bo fannnden—A'ailan hd lutlat- 
Xeeoutf 

The word. “i'timrari mokutraii” in a pottah do not 
A' ^ convey an estate of inheritance, but the derisions do 
m 4 e>tabli«ii that such an estate cannot be created without 
th' addutoa of such word, a* "ba far/andan" (including 
children or defendant.) or "na.lan bad naslan " (from 
generation to generation). The other terms of the instru¬ 
ment. the circumstances under which it was made, or the 
vuU«j«ent conduct of the parties, might shew the intentico 
with Mifixiert ceitainty to enable the Courts to pronounce 
t hat the giant wa* perpetual (214). (Sir Rickard Cmk) 
Too: SHI PI rshad Singh Ram Narain Singh. 

(1885) 121 A. 205-12 C. 117 (126)-4 Sar. 64$. 

- hft interat—Crawl of—Worth—MM*rrari-Uu 

of-IJttt. 

1 he suit was to recover possession of a mouiah of which 
i moUrari lea»e had been made in 1853 to one T. The 
defendant' alleged that the tenancy was hereditary, and the 
qweMion for deri*ioo wa» whether the lease created a here¬ 
ditary interest or an interest only for the life of 7. 

The circum'taore' of the case were as follows 

I he mou/ah in question was formerly a ghatwali tenure. 
Therefore l»y it' nature it was in fact a hereditary tenure, 
and the ghatwab or thrir descendants could not be ejected. 
The ghatwali e*tate w* v4d for arrears of Government 
revenue m 1838. and wa. purchased by the predecessor of 
the plaintiff in the .uit out of which the appeal arose. The 
purchaser brought suit* to set aside encumbrances, »d, 
airamgM «!>«.. tht ghatwah were sued. 7 was one of 
Uw * *««»' »»o "ere sued for the setting aside of hh 
t«iure. He pleaded that he w.» a ghalwal. Thesuit.how- 
ever, wa' to <et avirle the sunnud on which his title «* 
tu'ed. and there was no admission, nor was there any find¬ 
ing that 7 wa. a ghatw-.il at all. He compromised the wit. 
and permitted a decree against him on the condition of V 
ceivrng the suit k**. 

The High Couit held, affirming the court below, that the 
lean? enured nr.iy for the life of 7. They observed 

1 neie are no word, whatever in this pottah which wooH 
import any hereditary interest, and it has been held fre¬ 
quently that the word “ mokurrari " alone does not import 
anything rnoe than fixed rent. It was contended that the 
tenure having been held by 7 and his predecessors for a 
kmg seties cf ,*ar*. it is not likely that he would, withoat 
con'ideration. consent to give up his position altogether and 
take a lease for his own life. Hut it i< quite possible that 

felt that hi' ca-e was a precarious one. and that it 
I* Urtter than having a decree ousting him from th* 
tenure, to enter into a compromise by which he could seort 

hi. tenancy for his own life.” 

Tne-.r Lordships concurred in the construction pot opm 
tbepattah by the High Court (Sir Barra 
parmesw.ar Pfrt.ab Singh r. Padmanund Singh. 

(1887) 15 C. 342=6 Sir.!» 

t o todlT,dM, *~LeaBe to-Sanction for- 
Licited Company of same men-Grant of lease to- 

s “ Chota Nagpur Incumbered 
Estates act of 1876. S. 17 and R. 16. 

(1915)42 L A. 97(101-2) = 42 C. 1029 (1041). 
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LEASE -(CmtJ) LEASE—f Ce*tJ) 

Forfeiture of. Holding over by lessee under, or his heirs—(C<-W.) 

_penial 0 f lessor’s title-Forfciture by. $« Under Hons or LESSEE-HOLDING OVER BV-RECEIN 

Landlord and Tenant. w rent by lessor from -(Ca-U.) 

Fraud in obtaining. in its entirely. Whatever was the interest which the pottali 

„ r JU JiunJ fr.'m pwiponcd to grant, the dclend.nl wa* in fact a mere tenant 

- -Pwmtltm r<nt-u*« •*•"*•* itBUlof /1<ir(d(ouW ^ up Jfcpauh against him. 

manajtr at. • • _ , from ««P« for the purpose of showing the amount of his nut. 

No presum pi jonof raud a ^ . r.J, (/WZlarvy.) NaH.YRaNI RENI FERSHAIi Koeri 

the mere fact of the lease having been obuued • 


me mere lawoi > -o - -- . 

manacer of an estate at an unusually low i«c o. tent. 
0F 

CHUNDEK Bosk. 21W.R 425-4 Sar. 823. 

Fresh arrangement by. 


DVM N vi H ROT. (1899) 261A 216 (221)- 
27 C 166(162 3)-4C. W N. 274 - 7 Sar.580. 

- Ttnvxj ktwt* tk. m and lotar—AptiHOtlail* 

- A.'Wiu.v filaUiliiiif—A{rt(m(nl l.< th,- ttotlini y Wilkin 
tkt 110 4 T. P. AH—Fat U tUaNuki*{. 


Fresh arrangement by. _ ' . 

, •r, i ivnt or Tbe praarirtor of an estate leased two villages appeitain- 

-Confirmation of cu>t»* •UM)t ^ Mne unde , a • B5okuriaf ; wimrari" lean'.dated 

AND TENANT— POTTAH—CONFIRMATORY Km.VH 3, 6 _i2_|Sn5. The lea* wu* a lea* for the life of the ori- 

-Recital of existing arrangement-! esl. .W l.tNCAL j^.i^h of *b*n dred about 1^>1. having, in 1*70. 

REGULATIONS—PUTNI TaLIQS KE.GULvTIOS <»» »■ > ■ d*i, interest in the villages to .me S. Subsequent to 

S. 3 (3) A-RENT. (1905) 331. A 30 w t aw- |ke ^ kl * xitt i 0 *>. g<lXC , u >ofiuciuary mortgage to 

__Recital or recognition of prior or already exiMmg one A*. who was ir. po*es‘i«v of the tn«. villages from 

. t .. c- tl'siiiiiv—PfrmaNENT HERO isoi.a iM7 *. A*, the moitrme. obtained decrees for 


_Kttltaior WWWMIium «• *"•--* - w*.i, *•*> •» m |v»>-wn "" 

„a.ifffment—Test Sit TENURE-PERMANENT MERIT-1 |Mi.> to 1*97 *. A*, the mortgegee. obtained decrees for 
am SuKE (W04) 311 A. 144 = 32 C- 41 agaimi the original lessee*. and .9. the assignee, which 

v I > nriVar ht Hu heirs were duly satisfied by them or their MKCmors in mtcrot. 

Holding over by lessee under, or nts neu*. ( ^ |fcf , -rocJn t „«i , n about IM8 no rent 

HEIRS OF LESSEE-HOLDING OVER by- ^ ^ s w lhc *4wdaiWN hi' sKte»H»r* in interest. 

RECEIPT OF RENT BY’ LESSOR FROM. lo original les«or or to an><me el*. .V continued in |k«' 

PaiitifM of Ion in mu of-/j4ilily l* ant"*- of the villages until hi* death in l'»|5. and lltcrnfler 

—F'limn •/« lhe defendants. U» hein. coktoi • ir. poenmioB. In 1920. 

i 7 «mindar had two wim, hut i» ‘hiHren llw the »ucct*»or in interest of thc<nginal kMor, 

J K mZ*Uc had Krem. by a Mahomedan bd) of the J lhe defemUnts fa po>*- ft fa v.r.,ges. alkging 
SI - ilkiritimate cSdreo. .9 (a daughur)aml that ibe nature «4thc ttnarvy na. a holding over by S and 

9 *'£* £SS2ZZ Six day* after the l-rth I * epo the Ml. of the original tot. except a> 

a ,.*»«». : Uu,. I, 8.116.1*. T. P.AO.Il 

of S, he pwntM a .. ffom pneration to gner- Lc.me a tenamy fo-n >ear to >tar: that it remained in 

rupees to her on ni\ ^ ^ (ft** of bet father ^eo« till I9l5. when notice to quit wav given, and that 
il Wn lot, «h<, had been in*po"e>««i ever since the gram lh< ^ therefore rwA barred. 

Her mother who:hal death in Dm TheevMen-erhowed tfathe pmilio. l^ween theorigi- 

COn l^ ,n r h rv^a|,r.wa,ds the rent wav recnml <ul ^ -nd the defadaMV prmkmw-in-.itle w„ as 
mg her life and >< ) ^ ^ jn ^ ^ fc ,. 0 fo g 0 «, : _<* the one hand, the original fanr WMoling 

by the » , , h .idowy aUtging that they ,he grant to the original mokururidars conveyed a life- 

w.dowv as hic of A’, .b.med tore lBlm >t Vdy. and that after 1891. the date of the death of 

had only recently ,he suit out of which the tbe orrgirul k^. the piedccesjor* of the defendants had 

.Mime the mooiah; awl U g ^ tha , tkf ^ ^ to ^ in ,^ s ,mv <4 the lands; on the other hand, 

appeal arose for tw p „f the grantor were en- ,|* nwAiirraiidar* and their assignees were claiming that 

g ia nt to ^ having failed, the h«rv »■ ^ ^ ^ ^ krifait character, ami that 

titled to resume. in mic*ssion couhl no* be ,h»r wav tbe position up to WOJ. when S endeavoured to 

Siinkii though the pa pel4 ,p,i« jn of rent created ^ hi* name entered as the Solder of a permanent tenure, 
treated as mh ^rcejRion of rent did not ^ ,be propriety rc(u*d. and would only agree to give 

some species of ,en J' J, j i^|f a sufkient answer nu.fatdari recript*. which S declined to adopt, with the 
amount to a re-grant-n l Sir UmtW.CdtUt.) -rsult that .V remained in possession without paying any 

tOthepla.n..fts<b.m ' ttA ^ lDH KowuB r . f|ti , 

RANFESONER KOWtJR r u M j , 19 uu |h4(yijir (rwn being in agreement as to a tenancy. 

MIKZA HIMML1 BAI t Z-mindar under a tbe panie. were at arm’s length, and. after the termination 

--The grantee of a "fa ' .. . bating of the lease for lives, there was no reccfnition by the plain- 

grant made in lieu of main ' r " " jh thereof to tiff or his predecessor in-title so ac to constitute the defen- 

previously executed a , ht de- dant* or their predecevscvin title tenants, a* alleged by the 

the defendant. The 5 ,anl “"?* . ’ . fjB .bedeithof the pbintifl. and that ik evidence show.d. on the other hand, 
fendanfs tenure came to ar WOI ^ }fJ thaJ lhc (ben proprietor of the estate refused to .ccogni* 

grantee. The defendant was h » bat fined tbe defeiwlants’ predecessors as fits tenants 

the grantor’s successor, paying *•* . . ■ p The heirs of a lessee under a lease for life, who continued 

by the pottah. Tha« succor «>£****£ h po^sion after the death of the original lessee, claimed a 

who alio* cl the defendant to remain in uosscsmoo ^ ^ , Q t . uUi>h it hy |<tlin g 

former rent. . ^ lhe -jn-e „ the laodVarel to accept rent and give a receipt m their name. 

//rW. on his access.on/’might have rou JJ, ah Jbe landlord received the rent, but protected himself by 

have made a fresh' J” n ‘ , 0 ff main in giving receipts in the names of the original l«cees This 

o, otherwise. °. r J*"w» «« « of things went on for a.number of years, when , be 

possession, pajtag a nnl - , “Jr iL „( rent heirs, or one of them on their behalf, demanded receipts in 

against him. and n< J V ^aWe only^ . ^ ^ ^ nJBnf( in d the landlord refused to give such 
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LEASE—(<■<'«/■/.) 

Holding over by lessee uuder. or his heirs-<£\W.) 

HEIRS Of LESSEE-1 10 U 1 ISV. OVEK BY—RECEIPT 
OF REST BY I.ES-ok »W»M-(C*;M.) 

UtU that theput*- ia p■» g -ml » uptingml 

the cxpiutMl erf the lca*c fur lixi» ftctc .. ling with <1 pee* 
judice to their roptvlivc oaUqIh«*.« l that it m**ll luxe 
to lie hthl that theie «*» an “agreement to tlx tuniuiy" 
which would prevent I Ik- applk ali-m irf S. 1 Jr. of the T. I*. 
Alt. (Sir Until*! Sand, t in.) KlMlR K.VMAkSHYA 
Nakayan Singh t. Ram Kaksha Singh 
(1928)551. A 212 ? Pat 649 32C.W N 897 
48C.LJ.69 9 Pat. L T . 501 - 28 L W. 41 - 

1091 C.663 30Bom LR 1361 
A. I. B. 1928 P C. 146 - 55 M L J 882 

--Ltvxc under permanent ka-e l.y tnohant of mutl- 

lloMing over by—Rent from—Ruript l*jr MKteedmg mo- 
hunt of—Effect of TetUBi y Cl cat pi liy. Si. III MU’ La» 
—Ktl.JClOl'S ENDOWMENT —Mi l I — MOHt’M 01 — 

Property oi Mun—P ermanent lease «»r- k»si 
Dl'K UNDER. (1921) 48 I. A 302(327 8m 

44 M. 831 (855) 

Lease for term 

ASSIGNMENT OF. 

DISPOSSESSION WRONG El 1 L OF LESSEE HI KING PF 
MOD OF TERM. 

1A)AN 10 LISSoK-PkOCt KING BY LESSEE OF-UaSC 
IN CONSIDERATION OF-TERMINAIION OF. BEFORE 
IXWRV OK PERIOD, IlY REPAYMENT OF LOAN. 

Renewal of-Covenant for. 

Renewal of—Righi 10 — presvmpiion. 

Sub-lease by lessee unufr. 

Termination of. by death of lessee before 
expiry of term. 

Termination of. bt Lt*>ok. 

Assignment of. 

- Cunanl jfjiHil—Jiugnmsm in h.-+i af—Eirt 

ef— For ft Hurt if Miau.md. 

Quitrt, whether a corenant in a lea* that the le**ee* 
‘Shall lave no power’to a"ign ha* merely the effect rrf 
rendering mkIi alignment, void, and cannot «*«*«> a 
breach by the kvm "of the covenant*. condition, agree¬ 
ment* herein contained and wi their part to he kept ob*etv- 
ed and performed wording to the line intent and mean¬ 
ing of there pi e'en!'” so a. to involve a forfeitare. (Sir 
Mn Wall".) HlNSRAj r. BEJOY LAL SEAL. 

(1929) 671. A. 110 MS80 A L J. 131 = 61 C L J. 120- 
34 C. W. N 342 - 31 L. W. 309 - 32 Bom L R 550- 
1221. C. 20-A. I B 1930 P C 59- 
„ 58 M L. J. 293(300). 

-C*V»Mf j*>» ntt—S"H&v—PtMr of-P.Hrn- 

ti,m tf—Wkat am.mntt ts-f/iu 4u4-C.n'Ontlitn tf. 

One of the covenant* in a lea* deed provided that the 
le>5tes should be at filaertj or should have fall r»«er and 
authority to underlet the demised land and the twilling* 
etc., to be erected and built by them. Another of the mate* | 
rul covenants provided that they should hue no rraer >j,e 
amongst themselves as provided in the lease to assign, trans¬ 
fer or in any way to alienate their right, title and interest 
upon the demised land and the building* to be erected by I 
them thereon. i 

IliU, on a construction ol the lease deed, that the cove-: 


LLASE— 

Lease for teim-(( VW.) 

ASSIGNMENT OF— (ContJ.) 

-Sub-lease for entire term if an. Sit I.EASE-LtASE 

FOR TERM-SUB LEASE BY LESSEE UNDER—ENTIRE 
TERM. (1923) 33 M L.T. 433(435)(PC.). 

-'obfcare for onexpired rcsiaue of lerm it an. Stt 

Lease— Li asf; for term—Sublease by lessee 
UNDER—ASSIGNMENT OF TERM IF A. 

(1929)58 M.L.J.293. 

Dispossession wrongful of lessee during 
TERIOD OF TERM. 

IXimnpi /. r—Awitmtnl of—PrintipU—Lnttr- 

/hifmuutr* if. 

In a suit biuught by the respondents against the appellant 
to recover damage* for the loss alleged to have been sustain¬ 
'd by the former through the wrongful act of the appellant 
con*i>ting in the ouvter of the respondents from certain 
leases for a term of 10 year* in which they alleged them- 
selves to have been interested under a grant made by the 
Ancestor* of the appellant, the question was as to the princi¬ 
ple upon which the damages had to be assessed. 

//i/4, varying the Court below, that, in computing the 
vabe of the lease, no allowance ought to be made for the 
wpfxsed profit rent of Rs 11.792. but that allowance ought 
to be made for cme-balf of any increased rent which had 
been reared by the lessee before the eviction, and also for 
anyeixe'sof the sum allowed to the lessor for expenses of 
management, beyond the necessary expenses of collection; 
and that regard ought also to be had to the chance of any 
increase of rent which the lessee might have fairly expected 
to receive. 

Their Lore-hips agreed with the Court below in thinking 
that the respondent* could not claim a share of the profit* 
made by the new lease granted by the appellant, becauw 
**ch piirfit* were not made, and it did not appear that they 
«*ld have been made by the original lessees. 

There being no means of fixing the amount of damages 
a**e»^l upon the above principles, their lordships fixed a 
fj:°" *u« by way of damages (335-8). (Mr. PtmkrM 
/y»r*.) Rajah Burroda Kant Roy r. RamTunnoo 
BOSE. (1818) 4 M I A. 321-7 WB. (P-C.)51- 
lSutb. 191-1 S»r. 355. 

- Damn go fn-Ltutri liability frr—Lilttt*'*' 

ntx uau—Diiptiuiutn hy. 

Where, in a case in which the lessee under a lease for a 
fixed term of years died before the expiry of the term, IM 
lessor, durirj the period of the term, granted a fresh leave 
to other person*, who entered upon the possession of the 
lea-ex) property and thereby dispossessed the beirs of the 
deceased lessee for the remainder of the term. hid. that the 
Com below was right in making the lessor responsible for 
the loss anted to the heirs of the deceased lessee (27fc7). 

The lessor is the original and moving cause of all the to* 
which has befallen the heirs of the deceased lessee. With- 
oat dae regard to the contract he bad entered into, and 
whibt that contract was still subsisting, the lessor demised 
to the new lessees tbe leased property for an increased rental. 
He ha*, therefore, by his own acts, and through the medium 
of others whom he empowered to act. violated his own 
engagements, and thereby cccasioned great loss to the tors 
of the deceased lessee. For this loss be has justly been made 
re*pwi-ihie(276^7). (Dr. Uikingtm.) MAHARAJA TEJ 


Damo^ o , ***"?• ';«***•»«* !«*•«»«■ ! (1814) 3MIA 261-6 W.B.48-1 Sath. 152* 

Dact to the contrary Whin the meaning of S. 108 (/') of i y Sar. 278. 

— r 

58 M. L. J. 29S (299 3COI the new lessees remained in possession for the remainder of 
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LEASE—LEASE— 

Lease for tem-(cV*/J.) for Um-U-md.) 

DISPOSSESSION WRONGFUL OF LESSEE DURING RENEWAL OF—COVENANT FOR (CantJ) 

PERIOD OF TERM — (Canid). - X**" *f~C>«***"• '***•"! W-cW.'/) 1 

,k,™. UJ. in. nit *»*»*> Uough, 


tZ ”ttSXiiST- 

^ThtJc^ND BAHADOOV1.SKU K,S,HGH»E. -~' SU ' l ‘ l1 ‘ ,kt 


. Vui 1 oci fc 6 W R 48-1 SotU 152- <» SlAl * *«* >»«■>-* : • VOLKARl Bk«*. 

(1814) 3 M I A. 261-6 W K.« 1 awn^ (1928) 55 I A 423- 51 M. 885 -1928 M.W.N. 754 - 

/n ' Ill I.C. 404 - 26 A.L.J. 1229 - 33C.W.N. 33* 

-AY miJy of letter ,h *(- sq BoJn L R 1578 2g LW 803 _ 48 C L J 431 = 

SpuilU P*rf*rmmfe mm S*iti (»-Un* -Diipnut»m A I R 1928 P C. 258 55 M.L.J 616 (650j. 

by—Lean **i an txeentary eantrtet. - P,mi nt >enf**-Xn *«««.« m Irate /•>/•- 

Where a leave ot a Matey «»* kivtlop*- ^ 

session of the >ame. MJ that, if that poucwoa w» uwio- NV j* [f a | cl * f w a h!m COnlil i nc j a praviMM for a 
cd by the ksvor. the remedy of the ks»ce was to bnr. S ltttcma l J ,he Ira* after the expiration of the term fixed 
ment. and that it was not enough for him to wing a *•« v* ^ MVtt - unsaid in the ka*c. -* to the duiatiun of the 
an injunction to retrain the le>**r from counting the ic»c ^ ^ |fca| a trfm ^ a | unf;cf t | an ,|ie 
nue of the Zemindary kased. again*t Ur term* ol hi>««n lcim togU nw be iinplicJ (169). (Sir 

authority to the plaintiff (195 6). .. .. Hainri P.aemk) JUtUINk. SKINNER A CO. r. KaNI 

Held further that the High ( ourt w..« not right » treat Sl<| „ SoONDlM I>I Bl. 
ingthesuit for injunction as one for specific performance., (1878; 5 IA 161 -3 C L R. 140-3Sar. 817- 

because, according to the opinio of the High to,t it*eil. Bald. lC8 3 Sulh . ^ 

the lease was not an executory contract (W 

Chrlmt/rrd.) KAMAI.A NAKKF.N P. PITCHA' <"-I D miimg , f , a „j u 4 . mjJ , , k< , m , 

CMETTV. (1855) 10 M I A. 386 - 2 Sar. HI llKg u p^mim ■ 1 land- 1 /.„■»«/,•■■■«/ 1 

_ JJjvte[O far—Suit (»r—S"'<ty t" Hurt her ex partt-AYrruuanO.* «•/ nl< ,•( nut-ljtitr'i 

pirlntr with him inhtf**l ><• ltJU—Ki(hl cf—htw— hgk -f. 

DtitoitiiiiCH by. Wheie * ka>c for a term |Nn\ielnl that the tenants were 

The anneal arW out of an action brought by the re-poo to br entitkd at the expiation «-l the term find to a rene- 

' . . . . .- ll« In,_I .1. I.. . ..... a. |. £_.l .1. 


;i878i 5IA 161-3CLR.140-3Sar.8l7- 
Raid. 168- 3Sutb. 550. 


WSeie a km for a term provided that the tenants ««t 
to be entitled at the cxjNiation «>l the term fixed to a rene- 


dents against the appellant to mow damages foe tl* to** «al of the lea*e at a rent to be fixed according to the 
alleged to have been sustained by the former, through the m.a*ur«me.t of the hod to be made at that lime, and to 
wrongful ad of the appellant. The wrong comprised of ihe pratelite pow,.s of the land. Ltd. that the lessor had 
was the ouster of the respondents from ititaia leaves In lM right to measure tlieUrwIs in tbe absence of the tenants, 
w hich they alleged themselves to have been intere*t«d urater 0 , HeT*elf to determine finally the rent at which the lease 

,, .. . . 


which they allegeil themselves to have been intere*ted ur.ler 0 , hn*elf to determine finally the rent at which the lease 
a (rant made tv the ancestors of the appellant. »h-.|d be renewed. 

The lease was for a term of ten yean. One N was the u ,?* rrA | at which the k»*oe offered to renew the lease 
lewe under the leave, and the predece^oe in interest of the meft l00 high, the tenants were not bound to accept it; Iwt 
reJOOndeuts first liecame a surety for the due performance « ,bat case it lay up-* them to lake measures to compel 
bv the lessee of the obligations contained in the lease, ard *be It-noe to renew at a proper rate, having regard to Use 
SumJteboCAmoa partner with the k*sce. vtipeUltous of Ihe Ira* (lW70). (Sir Bum P«<«L) 

* Mwas lontendvd fC the predecessor in interest of the jAkMNi. SKINNER A Co . : . Rani SURATSOONDAtl 
• rwoondentT was no party to the contrx, with Ihe kmv. 1 DEM (1878.5IA 161-3CLR 140-3 Sar 847- 

“ u 1 Jc for any breach of it. Bald. 168 - 3 Suth. 550. 

lUld that the answer to the contention was that the suit -*«r*» tf Mit mitr—FdUut <•/ tenant ta d- 

was not foumied in contiact. but in a wrong alleged to have j ltlH , tHM l-P.intm,nt mil hy law,-Maintainability. 
3lne by thc ^la... in depriving the «g>tet. <* ( A. ip-a for ate,m of five ^ar* provided that, upon the ex- 
2JJSJ in which they had a valuable interest (353). ( M >. p,,aaoa of the term of fi«e year*, tbe ipiadais were entitled 
o ! hi»h ) R \ 1 \ll BURRODA RANT KOV r. RAM . 10 a renewal of the leave of tbe land lea*ed at a rent to lie 
SZhX&I' WU 4MIA 321 ! fixed according to the measurement of the land .0 be made- 

‘ U ‘ * 7 W R P.C. 61" 1 Suth. 191 - 1 Sar 355. a t that time and to the productive powers of the land, 

t m* -rn l essOR-l’ROci’RlNG BY LESSEE OT-LEASC Held that in |«int of law the agreement contained in the 
W CONSIDERATtON OF-TERMINATION OF. BEFORE p«,ah to grant a renewal did MN create or vest in the ijara- 
EXPIRY OF PERIOD. BY REPAYMENT OF LOAN. dam a fred, term of year* (168). 

rirkl .t Tbe agreement merely gave the ijaradars a right to a 

“iiT« «id that this was a mere mortgage transact**. ^,1 of lbe ka «. to compel the landlord to renew it 
J ' „ 0 ,pors had a right to terminate by payment if *)* should attempt to turn them out of povsevsn* at the 
wh'ch the moctgaBWs ^ ^ ippfjr l0 , 4 lo he expiratiou of the term. It al*o gave the landlord a right to 

of the mortgage m 7 . A - ntjpd l0 proem the UnJ. and to kt it to others if the ijaradars should refuse 

the exact MM 1 q) having a beneficial lease for ten 1 10 xcept a pottah and execute a kaboliyat within two 

a 0ani |. n All orocure the toan, and hb interest could not be months after the rent to be paid during the renewed term 

P - . off »hat was due to the lenders (333*. SmM have been duly ascertained and fixed as per the pro- 
defeated >y P i S , . Ra j aH BURRODA R ANT ROY nsioos of the clan* for renewal (1689). (Sir Barnet Pea- 

1*2 p fru'Z O bose' (1848)4 MI A 321 - I , r k.) Jardine Skinner A Co. t. Ram Surat Soon- 

* RAM TUNNOO BO v 101 = 1 Sar 365. n.m Hrui 11R781S I. A 164 = 3 C T. R Idn 


*.RAM 1U Wi.P.0.61-18ntlL 191 c 1 sar. 366. D ari Debi. (1878)51. A. 164=3 C. L. B. 140- 

RPNFWAL OF-COYENANT FOR. , / 3 S « h 5 ^ ld **' 3 847. 

What amounts to. CESSION OF TERRITORY-/*"*/ *!***'" *-*”**" "'/ '"«»< * »* 

Trrj!j2r BETWEEN new SOVEREIGN, etc. mut d/miied—fiifhl ,f. <u ,<fard, entire preferty demi,. 

AGREEMENT BEE (m6) 42 JJl 229 - 39 B- 625. I ed trike fiirl in ku ffUtlum. 
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LEASE -{Conti.) 

Lease for term-(tYW.j 

RENEW U. Ul-CUVISAN | H>R_(t\W.) 

A Icixr of land fi«r .1 term <.* VI j, ji. at a -taled )euil) 
rent contained, into aha. the I'Aiiui^vnm :— 

"Thai lie the 'aid f~ (the k"tc) “ hi> beii*. rintf***. 
administrators or asugb fulRlln>: the cuctsarst* and agm- 
m«nl> hcrcinbefoic contained -r.«l on hi' juit l«< l« pnlura 
«l and yielding and paving at the «n.l ami expiration of the 
afortNiid term «>f W years into the- United Company." (the 
k"or>) "their MtccessW' <-i a"!-!'.', the full and ju't vani of 
100 pagodas current money of Fwi Si. (iewge. that thi* 
leas: shall and may lie rewcwtd for a fuithcr term of W 
year' upon such term> and condili<«i' a» Mull te judged 
reasonalde". 

At the date of the expiry of the term fixed I* the Ica'e. 
the rc'poiulent' were in p~*»ion of m(jr a 'mall portion 
of the land' demised. and they indituted the >uit out of 
wliith the appeal arose againd the k"urs fur a devLratiwt 
that the) wcie entitled to a renenal for W year' of the torn 
giantol b) the said !ca«e a* regards the whole of the pi.ftr 
ty tlemintl. or. alter natlVelt. as regard' the part t-tained bj 
the respondent' and specific performance of the covenant 
for renewal. 1 he outlet'of the remainder of the demi*«tl 
premia were not panics to the 'uit. nor dtd they make an) 
claim to Mich renewal. 

H<U that the re-pomlent. could not. under the circum 
Malice', claim a renewal of the lean in respect of the *m.J 
plot in their pu«cv'iuo. 

The covenant in the leaxrwa' clearly a covenant to re¬ 
new the lean- in question: ”lhen this lean- dull and may be 
renewed, etc." That mud mean the lea* a» a whole, inclu¬ 
ding the subject matter ofthedemiK. which is the panels 
av Ht out in tlw leave. Moreover, the ha>e i» to be renewed 
"upon such tennv and condition' a» »lu.| I* judged reaxm 
aUtr**—a provision which i» plainly applicable to the premi 
*» a> a whole ami might easily vary if applied to-pevifk 
portions held under varyingcondniuns and cirvurnManct'. It 
"» contended that a»|)»|arttt under the lease were en- 
titled to assign portions of lh« premia the covenant for 
renewal wouWI attach to each av'igrxr holding hi' part in 
physical severally, hut no authority tor such a propuMfkm in 
a Chin for vpcvitic pctfcf -been cited. 

UiU forth,r that the alternative claim to gel a lenewal of 
the whole plot wa*. under the circum>taiKe>. ending at the 
termination of the true, untenable. (lerj Can.* ) StCRE 
TARY0F8TATI FOR INDIA IN COVKCU. r.VoUAki 
“KOS. (1928)66LA. 423= 51M 885 

1928 M. W. N. 7«- 111 L C. 401 - 26 A L J 1229 

330 V-8- 30B, » L 

28L W. 803-48 C.L-J. 4S1- 
A I R J 928 P. C. 258-56 M L J 646 

Renewal of—richt tv-Presumption 

- Onto of proof. 

Primj fait A lease for a term does n« imjMt anv rifht 
«o a renewal of it. On the contrary, it fiSfaXSi 

Si 1 ttlsw/" 8 # ‘a 'y 

term (215). (UrJ Mins,*.) Nn*KEtAtV ih vt.ti 

for India Bai Kajbai. (1915; 421 a 229 

39B 6 2 5(6 ?7)I ,c.w. N .™ c £f!: 

■gif * n i: o A N.563= 

18 M. L. T. 1*9-2 L W.731 = 17Bom L R 730- 

.. 301. C. 303 - 29 M L J. 242 

Sub lease by lessee under. 

- Assignmsut.{ton if a. 

Inkdiaa suLieasebyaiesxe for the unexpired residue 
of he term Ax'out operate as an assignment of the term 
and is not a breach of a covenant acain't a.-Mrauvat t c 

■BWUlSSl 

U929) 67I.A. 110=1930 A.L.J. 131 = 51 C L J. 120 = 


LEASE— 

Lease for ter»—(C'rw/a.) 

Sub-lease b\ lessee under- (C*ud). 

34 C W. N. 312 * 31 L. W 309 = 32 Bom. L.B. 550 = 
1221C. 20 - A I R. 1930 P.C. 59 - 58 M. L. J. 293. 

- Aitiptmod ef tom it a-Uw affluabt, tod,Ur 

minHi. .-i ,f instil.* ef—English lou—T rontfsr ef Pro- 
A•"/ A t. S. JOS (/) 

The que-tkn whether or not a sob lease by a lessee for the 
ur.exptrtd residue of the term operates as an assignment of 
the term mud l< decided in accordance with the-law, not of 
tngland. bat of India. That fa* is to be found in S. 108 
(/Jof the T.P. Act and. though founded oo English law, and 
drafted in the firs instance by eminent lawyers in England, 
it ha* only applied the Engli'h law in so far as it was coo- 
'•tiered applicable to India. (Sir Jchn Wallis.) HUNSRAJ 
f. IW Lal seal (1929) 571A 110- 

1930 A L J. 131-51 C LJ. 120 = 34 C.W.N. 342- 
31 L.W. 309 = 32 Bom. L R. 550= 122 LC. 20- 
AJ.R. 1930 P.C. 69=68 M.LJ. 293. 

- Entire tsi m—Stih /sass ( r—Astirnmenl tr Inns- 

f,t if 4. 

A k'se. who intended tosublec the property leased to 
two geetkmen. carried out his intention by a lease to than 
for the whale of hi* own term of 10 years, with covenants in 
precisely the same terms as those in the lease to himself. 
The only difference was that a larger rent was payabieto 

//./J. that such a 'ub-demi* for the entire term of the 
MibV"or amounted to an alignment or transfer (435). 

The rvavtt' for treating an under-lease of an entire term 
writ given in BsaiJman v. Wilson. No doubt the sublessor 
may contract with hi* sub lessee in a fashion which is anakr 
gc*s to that of a demise. Hut >o far as the property in his 
term r» concerned he has none left after he has made what is 
reaD) a transfer (435). (fissnmt HalJans) HERBERT 
Hallfn Benjamin Spaeth. 

(1923)33M L. T.433P.C- 
——Joint loel-feasor With sub lessee under - Lessee's lia 
I* it) to lr"or as—Conditions—Evidence required. Stt 

Lease—Lessee-Joint tort-feasor with etc 

0928)561. A. 93(1013)-8P»t 616 

—— Powet of—Covenant against assignment if subject to 
-Lea«e deed—Construction of. Stt LEASE—LEASE FOR 
TERM—ASSIGNMENT OF. 

(1929)58 M. L.J. 293 (299 300) 

- Tmnifer er n.t- Qittstien as to-DtUrmining fit' 

Ur tn <ais ef. 

It was argued for ’ the lessor that the sublease by hi* 
cwtM not have operated as a transfer inasmuch as it was not 
m the form retired by the ordinance for a transfer. 
pnnt is not. however, of any importance, inasmuch as it a 
the contract between the sulJessorand his subJesees, ^ 
not the estate which pas<ed. which is the determining factor 
(4.v). (I iss.-Mnt /hiJans) HERBERT HALLEN V. BEN¬ 
JAMIN Spaeth. (1923) 33N L. T. 433(P-C.) 

- Valid,t, of. 

In India a lessee as sub.les.-or can create a sublease I* 
the uneipiied residue of the term with the same incidents as 
any othe. sublease. (Sir John Wallis.) HUNSRAJ r. 
ItEJOY Lal Seal (1929) 67IA. 110 

1930 A LJ. 131 -51 C.L.J. 120 = 34 C.W.N. 442 
31 LW. 309 -- 32 Bom. L.R. 560 = 1221:0.20 
A I R. 1930 P.C. 59 = 58 M. L. J- 
Termination of. by death of lessee before 
EXPIRY OF TERM. 

■—Btngal-GsHtralprins.pi,, e f/ au . 

HtU that the continuance of a lease, granted for a term 
of years, for the remainder of that term to the Jseirs of ^ 
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LEASE—(CW.) I LEASE—(CV*«rf.) 

Lease for term- (CW.) for *«■-«*"•> 

t— 0F — BOWE or LISSEE BEFOkE 

<—• KASrH "ew.K.iP.c.)M-iMn-itam 

It is Dot averred nor proved that the sub'Hencc o! tht - ^triing-ffindn law and 

| C ii for its full term, although the original ^ 441 .Ik /.W frinafle.-Aff/uoMity </-0n«> el fmf. 
InKnithrcuncm V i' an unu'ua! occur tew c in Hcflpfcm Tbcque*ioa W» whether a lea* for a term of mm 
bTiid tha. the maintenance of »ch leave «odJbe^ year> grunted by the appellant terminated with the death of 
ductive of injury f* «h< community. So far from lerng iWongM k~e.or suirncd. during the remainder dM* 
... „,,n n <h.. rights of orooeitTor doe cultivation ol term. to his hciis and rtpreveiitaiive'. Their Lordship* 

expend hi> cp-ta. PfV-f 

in the impro^enent of hi* farm. without ike pronto the o-vtructio. applwalk to the grant, the fnma fane «n- 
Mini hrini! btt to his heirs in case of hi' own death vtructiue of tbr le** «a> that it wa« for a fixed term of 
f t .? Lni.fii.ri, of ’he term, earn** he othnuhe than and ifc A i it did nt* terminate with the death of 

u Sc I (274-5). {&./*•»'**'■) M 'HAkAj.Ut TU the onginal lr»ee. The appellant. bowev*. contended that 
... Juxu .. C«cr 1 asth GHVSE- the tian'*tiun wa. one governed by the Hindu law and 


oenenciai„ru.«e 


inc • ugnai «'«• .— 

ifce tran'adion wa* one go.eined by the Hindu law and 
tlut the fnma font construction wa» contrary to that law. 

HiU. that the earn of proving the law lay necessarily 
upon the appellant, who sought to show that the contract 


In the case of a lease or a te.m of *m > * ,273). {Dn Ln,k,ngton.) MAN A* 'J*H Tlj BaHADOOR 

by the appellant, it was found tlaL ac.»*f£ JJJJJ ' K \N1H GMtt. (1844) 3 M. I A. 261 - 
principle' of constructs applicable ^ '£J 6 W R (P C ) 48 - 1 Sutb 152-1 Sat. 278. 

lane construction of the grant....k. TERMINATION Of . IV LESSOR. 


itm S«TiSn!a!ld ifiS did U ***** •» the . erminai.o* 

5 ^ laps 

HtoShSlIr'^TKrTctLXV 0 ?-^;^^ ****** * ^48 )STa. JJW 


II ndu law or in ine 
fane const.uction (273 5). 

mvssssse^isg^ 

- heiumfUtn, . _ _t. i M . 


(1848) 4 M I. A. 321 (333). 

- Validity </-Jndi tuition el. on gr.und diferent 

from Hot em *4lVi termination originally made-Permn- 
nh/itr. , ,, ,, 

I be qucstMi »a* whether the appellant was juMified in 
terminating a lease for ten year' granted by his predecessor 

■ >L. I..... iflui UlAir 


„ terminating a wave iw .*» — r;™-;— 

-/ ummption. -m-unnah for a in inter*'! and in di'tW'sex*ing the lessee thereunder before 

The question w* *hdhei' • niih Ike eapiiy of the term. The ka-e was in fact annulled on 

term of »«'en years granted by the appe ,■ . , h „ ^ |e"«* had failed to provide the 

lh« dcjlhol the tST^I!» W- •>"«*- ^ * 1 


the acain oi me ~rr . 

remainder of the term, to his Wo and * lkfeol 

The lease was not m writing, but n* ^ ^ P [^, rt UuaKh t by the surety for and paitner of the 

appealed from anotihcaiion addrc"« ) n./i^iti.* u.^, (or danogo for the wrongful ouster, held that the 
all the native oftcerj.*^ u*n gitf «• ^pHUnUouM^ot seek to yustify the annulment of the 
•as as followsThe mrtul m q» • s ,.>03 4 , diffetwl ground, namely, that the revenue was 


that the revenue was 

farm to N" (the ks*ee) km ; to2 L ^ilt Lstnc i. ar.ea. ut uk trm/when the lease was attached, and that 
,o 1809-10). for a peru-l of arlduan^i ^ was power under theka'ein that ca^e to recover 

petitions and kaboukatvand «-^ uf> „ l., m and r,^^oofithe estate (333 4). {Mr. Pimberten high.) 

business according to rule. \«u *<> -' * J Rt'RKOUA KANT HOY : KAM TlINNUO BOSE, 

cultivate the soil, pay rent, render papers, ar.d not ^ lM1A 32 l =7 W. B. (P-C.) 61-1 SuthlM- 

trarily in any way/" winciplt' of constauc 1 S»r. 356. 

as&ss&Ex .®swct 

.U.IK ..f the original k>s« IaiI sur i xu. assignment BY. 


lion appicawe .on- — during It* 

, hc d*«h ^ '.t.^m o his heTsand re prtxnU.ivts (273X 
remainder of live term, to " « ^ it b (lfl 

With respect to thecorv'Uui^ oi^g 
tended, on behalf of the ap^lUn . «ta»*5££ o| lhf 
which would necessanly import a con^ ‘ ^..u, 

terest after the death olthe 6 an «. f (he fi«d 

be true. But. on the ^J'aivd^use • , hnK 

term of seven years. jJJ* 0 , ,hl intereM. Tb» 

point to any earhej de (QntinuarRC fo, seven year' ; 
fnma fane w*^'**-'* h , of the grantor 
and had thete been £ haVf done so by 

to have affixed any jjjj 5a(k been the inten 

lion omits to do so he p. P Z-A«f 


Loisee 

ASSIGNMENT BY. 

Dispossession wrongful of 

Heirs or-HoLi»iNG over by 
Holding over BY 

joisr tort feasor with his sub lessee 

I .EASE FOR TERM 
MINERALS 
PROPERTY DEMISED 
RIGHTS OF-CHALLENGE OF 
Sub lease by 
SURETY FOR 

Trees on land demised 

ASSIGNMENT BY. 


lion ol Jhe parti®, n^hing ^ ^ n. r -LEASE—ASSIGNMENT OF. 

ha ^nK na^v having full power to engraft thb quahfra. DISPOSSESSION WRONGFUL OK. 

SJIhlr-d Poncio^ of U* «-M k _ UMmmlvn FOR TERM-DlSPOSSESS.ON 
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LEASE-IOm.) 

Lessee— iComJ.i 

HEIRS OF— HOLDING OYER BY. 

——Keicipl of lent by fcoor (ws-Eltit <4. See 
Lease—Holding over by i. mi under, or iiis 

HEIKS-HEIKS OK LESSEE. 

Holding oyek by. 

-Receipt of lent fiom by leW> >»>«"« entitled to 

avoid lease—Effect. See HINDU LAW—RELIGIOUS EN¬ 
DOWMENT—MUTT— MOHUNT OK - PROPERTY Ol 
Mm—P ermanent lease of —Rent due under. 
(1921) 48 I. A 302(327 8)-41 M. 831 '855*. 
Joint tort-feasor with his sub lessee. 

- liability to lessor as—Conditions—Ftidenee regmu • 

<J . 

Mining tights in a coal area acquired by p, a levee, 
were by him aligned to A. who in hi. tun. aligned the* to 
D. In a .uit brought by fisc original lo*.., seeking to make 
/’ jointly liable with H and D. te-pectuely. lot theit IP’s 
and //») mongful working of the mine. held that /’’> Ba 
liility really ikrpemU-d aj>-> the qwetion whether he »a. a 
jonit tort (caHtf with A and l) rcpectively. and that neither 
the fact that he was their lew in the proper kh^o< 
the lerm-nor that he "encouraged" the wrung doer., what 
ever that might mean, would be sulbcient by it^lf to.ufport 
a finding that he was a joint tort feasor. (W Horn no 
ton.) Lewis Pugh p. ashutosh Sen 

(1928)661 A.93(1013)-8Pat 516- 
31CWN. 323-60 W N. 151 27ALJ170 
10 Pat. L T. 155 - 29 L W 449 - 114 I C. 604 
49 C. L J. 415- 31 Bom L B 702- 
A I R 1929 P C. 69 561! L J. 517 
Lease ior term. 

-l.csX* under. See under LEASE—LEASE »ok 


TERM. 


MINERALS. 


- Right to. S,e Minerals—Lease. 

Property dlmised. 

- Ex.avati.mof roil of. for nuking bai. b-Kiehr ,J 

—Zcmimlar—Muffa'il Patni Taluk CS; 
Regulatiim VIII of 1819 by-L-ee uml*. /,y lx 

dar—Lease by-Mukk.asil Patni Taiuq i 
,;,c ' (W2WS6M.L. J Us! 

—-Pturnim of-Oteree to fn-tonthtm .. 
"/ r,J<Mft,",< n:«t of UtmLi\e«ssity-Uase mmtr 
s/tunty for loan adianeed ^ U he adsan.rd h , 1 

In a Sun bright by a levee under a regre t Je 4 * deed 
to recover p**»Mi of the property lea-*], their I 
«nc of opinion that the transaction IVruXti[ ' 
purity for the money a<lvan,ed.aml a£* "CELS 
lothe k.H.r. While decreeing pu*c*j«i lo lf> . , 
heir l/inWiips. therefore, ileclared that .he decree wa^n 
U-with.HH prejudice to the claim fo, mlemaionS S ° 

which might lie raised as to the amount Wbj Z , 
tothtksor I)) the h-xr (41112). (fs,j SJ2S 

K.MAU x« t K r. I'no,»,« lm ,^n ‘ 

• 1865,10 M. I. A. 386^ 2 Sa t . 117 . 

w ,‘W/ 

“ "*T ion « i t kz £ 

•k-nts of a mere licence, which carries noU.,t- 
interests in the soil ( 2 %). n£ rJ l J? ,Ub * 

Joseph Segu.n anna There;; royll AUWb 
(1922) 31ML.T. 289 (P. C.) 


2532 

LEASE -(Contd.) 

Lessee—(CW.) 

Property- demised-Cow.) 

Po^ession of—Lessor’s wrongful interference with. 

s.v Lease—Lease kor term-dispossession, etc. 

- Possession of-Suit {pr—Cau/t/latioN tf ngirived 

f. jv deed-lKed by lessee to lessor e/fe<ting-PI (a by lessor 
‘I—Onus of f roof of. 

The sok was by the respondent, the lessee under a regis- 
teted lea** deed, to obtain undisturbed possession of the 
Zemindary granted to him by the appellant unde, the said 
ka*e deed. The k-a*e was dated 17 9-1851. The afpellaat. 
tmter oho. set up an agreement of 25-11-1851. executed ia 
his favour by the respondent to the effect that if the respon¬ 
dent Should fail to pay the rest of the amount promised to 
be paid in consideration of the execution of the lease deed 
w,thin five days, he would return the lease and bond, and 
receive luck the amount advanced by him. The appellant 
alleged that the respondent failed to pay the moner within 
the saxl time, and promised to return the lease, etc. 

II,U that the .mu. of displacing the respondent's case by 
po-uf of the genuineness of the deed of 25-11-1851 rested 

upon the appellant, ami that he ought to be able to sb* 
that the evidence he produced was unsuspicious and utis- 
faclmy (3%). {L„l Chelmsford.) KAMALA NAICKEM 
f. Poult ACOOITY CHETTY, (1865) 10 M.LA. 386- 

2 Sir. 147. 

- ( <e f, by lessee his assigns, in a way n* eenttn- 

glsteJ by lease—fninneHon restrain,ng-Smt for-Ln 
«*• sosghtcl-hase granted in aeeordanee with Items tf 
Kendal, on 17// of 181 ')-E0eet. 

In the event of the lessee or his assigns using the subject 
-f the kave m a way not contemplated by the leaK.thf 
h'wi has the right to sue for an injunction restraining wh 
«*er. and the faa that the lea.^ was made in accordance 
W,th the term, of Regulation VIII of 1819 is no bar to his 
right to do so. (s,r kneel* Sander,,*.) RAJAH BEJOY 

Singh r-. suklndka Narain Singh. 

(1928)551 A. 320-56 C. 1-48 C.LJ 268- 
111 IC 315^(1928)M W N 841 -33C W.N.7- 
26 A L J 1233-28 L W. 855-A IR 1928 PC. 234- 

55 M L J. 456 (462). 

Rights of - Challenge of. 

—rr*eed,ngs f or—Parties—Lesser out leM *«>■ 
ury fa, ties. 

Tbt right of the lessee under a lease should not be alk>«; 
, 0 , bf < h »Ucnged and no material step leading lo it sb«M 
jetiken a couri. unless the contracting parties are con- 
^med before it (298.) 

In tbe present case a mandamus is asked and the case has 
proceeded to judgment granting it without either the !««• 
£ toe lev.*.hating been made parties to these proceedings. 
Itiv in any v-^w plain to the Hoard (hat no final judging 
,eacSfd wi,bo01 Ml parties having be® 
•ailed (29N 9) (k,d Shaus.) ALARIE JOSEPH SEGUIh 

'. anna THIKLSA BOYLE (1922) 31 M.LT. 289 (P.C.) 

—Strancer’s n ght of-Ussor himself idl ing no •** 
"Chi. 

It wodd be a umou» circumstance if. the lessee having 
*S*n<4 th* lessor in indefeasible right, his right coold 
noerthdes. be challenged by another party who was no 
party to the contract but a late arrival on the grounded tbe 
only .esjlt of who>e challenge would be, when given ah«- 
nutc effect, to accomplish that dispossession of the less® 

« tjrn «he lessor himself could not legally achieve 
(Lord Shaw.) ALARIE JOSEPH SEGUIN r. ANH* 
I HERES.A BOYLE. (1922) 31 M.LT. 289 (P.0 > 

„ , Sub LEASE BY. 

• . ^ff.vi EASE ~ UASE F0R TERM—SUB-LE.ASE & 
l NDS R. 
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LEASE— (Or/./.) 
Lessee-(CW.) 


I LEASE— 

Mining lease—(C.*//.) 

Surety for. In * I*‘he P uin,ifl fo * da "*P f4 fw b,c>Kh \ ,f "*• 

, . ... . .„i w tr^cl. UJ that, in face of ihe clause set out above. it was 

—Discharge M ■**|***IJJJ i«p**iMc to construe the contrail as one in which the rc>. 

of bv strancer—Effect. St, LEASt Ct)\LMM> I. . - - (he mineral a* conveyed. ami that all tlut 


thereof by Stranger-Effect. 

-Performance bv lessee of. 

( 918)23 C.W N. 545,548.) 

-Dispos*«*»ion wrongful by lessor of fe*ee-Damage-* 

for-Suit for-Right of-Surety becoming paitner with 
lessee subsequent to leu*-Effect. Stt ‘ ^-l E^E 
FOR TERM-DISPOSSESSION WRONGFUL OF USEL 
BfcHIR}. EXPIRY 0, 

-Interest in lease if ha*. Sit LEASE-CovlNaNIS 

B .P„ 0 « I . S C 1 ,'^ 1 ». 1)|1)U311(OT 

trees on land demised. 

A lewe must ground his title to trees, and the right to 
cuttL down, either upon this, first. 
incident of the lease hy reason of theQbjects •»"* ^ 
or. secondly, under some pos.t«ye law ; or. ‘“"•J-T*' 
some custom to be incorporated in "* j 

.k,. exorcs* term* of the |ea«< (-M -’■*)• 
cur,„; KunoNji /pem” 

TANNA. (1867) 11 MIA 295-10 W E (PC)^ 

Lessor-Assignment by. of claims now due owing 
or payable* . 

-Payment accruing after date of deed ol-A»*.giKe ‘ 

light to. toAaiONJIYt.T-COSSTRYmOX P»D 

OF. (1902) 29 IA. 138(146 7)* 26 M 603161ZA- 

Memorandum of prior and completed transaction 
merely or. 

__ .T, l i-f?,fUtntit*-X«ti , ' l r 

II,U diH.rins h° m Mhth, 

landum r«IM «P°« *“ 1 ‘•‘■ V* 1 *** b, 

Minerals. 

_Le$wc'» right to. 5* MlNERALS-LEtSF. 

Mining lease. 

=«b5ssr 


The agreement bet « ow , it |e a ri*s with 

£ t establishment of your title as the, ma, be reared 


the plaintiff, if the contract wa* implemented, wa* logit 
was the dunce of either fighting the Rajah, of the Mines* 
of which there wa* very little pro*pr,t.«. by having secur¬ 
ed the »ifac« light*, being in a po*ili»n to hamper the 
Rajah in kiting to anyone ebe. and consequently impelling 
him to grant fair term* to the plaintiff himself. 

H.U imrtkrr that. ir.a*much as that chance was all that 
the plaintiff wa* deprived of by the breach, the txact valua 
lion of iuch a chance wa* impossible. and the plaintiff had 
led no evidence to make approximate valuation ea*y. the 
High Cowl acted righib in awarding R*. 5.000 a* damages. 

Kamlwar Bazaz r. Rani Shvama 

SUND.UU DEW. (1926) A I R. 1926 P C 37 - 

99 1C 757 *< 1926) M W.N. 526. 

-t.'ootiact to giant— Hrcaih of-Damage* for— 

Measure of-T«lc to minerals-Warranty nf-Al»ence of. 

Stt i.iase—Mining leas» -Constkuciion. 

(1926) A.I.E. 1926 PC. 37. 

-Royalty in rice** of amount covered by stamp on— 

Right to—Deficient 'lamp duty and penalty paid-Lffect. 

S « Stamp Act m HW-3S. 55 Proviso (.») and 26. 

(1924) 511 A. 332 4 Pat. 34. 

- StrumJt, tf— Lf> ft, ri-h t»f. ,<n tit w>*th‘ Mi lift 

amJ r* tf ill nr an of rtyaltiti—Timt !*’ Air 

mt.it—hfur ur mnlki a/ttr U'tia—A'cfu/fit, not 
fitU ia hmt—IVmXtr if h^UrJ—UaJIarf, mil lor 
rffjllm trains laf •• i"hithne—Manta,mhlity. 

Appel ant made a giant to the respondent company of 
coal. land, and mining light* in irrtain maun* for a trim 
of W year*. By daw* I certain royalties were fixer! for 
each tun of coal, and by «lau*e 2ilwa* provided that the 
royalties motioned 'boukl be payable quailed) . By clause 3 
a certain minimum royalty wa* provided, which after the 
«eoad year uUigid the k-'*ec* to pay “ an annual minimum 
royalty' of k*. 13.904 until the expiration of the term, with 
a provision that if the royalties paid undrr the earlier clause 
wete found on taking the account* at the end of each year 
to be leu than the minimum royalty, the ksset* diould be 
I grind to make up the k*» and pay the sum of Ks. I3.VCM 
m full within the iwo month* of the following year. By 
dawse 6 power was given to the lessees to take the necessary 
surface land for the parpo-e of carrying on the colliery busi¬ 
ness at a certain fixed rent per ligha, ind this rent wa* to 
become due at the end of each Bengali year. By’ clause 9 a 
right was given to the le**t* tosurnner the term, the 
words of the dau*e being“That, if yc u so wish, you shall 
be entitled to mtrender all or any of the maueahs hereby 
leased out to you h, giving me *ix montls* written notice, 
which you shall bt competent to give me ly a registered 
letter and paying the minimum royauy for the said Six 
months. 1 .half of the annual minimtm loyalty. But I 
shall not accept any suirindet for a poition of any of the 
mauus, neither shall yew lie entitled to surrender so long 
a* any rent or royalty remain* unpaid. Instead of relin 
all the rnaom settled, you will beaUe to relin- 
y «* or more of there mauus, by giving six 
notice in writing in the above manner. If you 
surrender any <me or more of the maura* in this way, you 
shall be bjond to pay the whole of the minimum royalty 
for all the minus leased out as fixed in clause 3 for the 
remaining mamas, iy.. you shall n<* I* entitled to get a 
proportionate reduction in the minimum royalty of Rs. 13. 
904 fixed as above for surrendering one or more than one 
mauu in the above way " 
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LEASE—(CWi.) 

Minin" lease-fcwfi/.) 

On May 11. I'M2 the re>pv*knl>gave >ix rnufc.' r«Ake 
of their intuition to Miiretwkr ill the village. The appel¬ 
lant's managtr rcjue*ted tbit i fucul deed of'jrr.nJn 
>houl<l be executed. On May 22. I'»l3. the deed i»* having 
been yet tendered or the unuunt dor attained. the appd 
lant denied that the >uircn«Wi w* erfe. taJ .-a the grou»b 
that the notic; did not expire at the end of the Bengali year, 
ami that the amount due had iua been tendered. 

In a 'uit subsequently brought by the appellant f< r the 
royalties on the ba*U that the lean- was 'ubsMing. k/d— 

(1) that the right to give notke under cUu-e VcmM le 
exei vised at any time; 

(2) that that chMV did M - ! 1 

should be icmleied when the make *a* given, and that, the 
appellant’s manager having requested tiiat the 'unenJer 
should be by «ietd, the payment had ua to be made until 
the deed was tendered; and 

(3) that the lease h.ul been terminated andjtr *ui: was 

therefore unsustainable. {LrJ Ra.km K\J\ 
Dl’HGA PKASH.VD SlNt.llTAT\ IKON AND SlII.Lfa. 
LTD. (19181451A 275 • 1$ C. 552 * 

23 C.W.N. 466 -(1919) M W N 287 
Mocunary ijara pottah. 

-Estate Conveyed under-perpetual tenaay-Lifc 

tenancy. S(t I EASE--ESTATE CON VIVID INDIK—Plfc- 
mUAL TENANCY. <1882 ; 9 IA 33 8 C 661. 
Mocurrary istlmuri lease 

- DtotlioH of—LtauU Ada*, and ft* lift ,ur/j — 

/. fill.' to A and hlh.lk'l hiMl/f uW /.• Ikir ton— 

Em (Hu. 

The <|uc*ti<>n w.i% whether j m Lurraty ntimran lea a of 
properly made in 1795 »u* a grunt to //A**, and for l.f, 
only .0 him and M» Mother. >„„:|y. and to their ,->, 
live harvTlie deed of g,.,n: in M I .oodmon. and 

its ongmil condition ua> one of the vhkf p.*ni« in ,li-p* c 
m the w»e. // bad two brnthmiaad ron, dot )r U86«r 
MJ a pailition of the polity rorwpikel in ,h c Sanad wa* 
made between the three, by o. with the mo ,kr of the,, 
father. That tun-atUm. mu>t hate been known to the 
grantor, or to pcrxxi* who would vxm have mud* it i r 

tfL" 111 Mirren • 

that the Must ONtfim I to he enMcd Iff me of the 
members of hiv family. In 1839. the lever g.anl.d to the 
plaintifl, hi* son. a Te,*ka h-a* of his intereM in certain 

i" <l" moiurrati lease 
to // and the mo-uhs m Med in the moku.ra.j h** * 
// where then treated a, king Mill *bfal to a *b+ing 

srjpri u, 

ween // and Ms bathe*. if m^wben htto£ th* Tveka 
J?*’ at least when he took pc<>ettfngs i„ |»| f„ !no4t: . 
of arrears of rent due under the- Mukurrery 
yet the vii) fm of Ms puenfiap t*9nM that parti 
K»n. ami fthuiltd the sib-Mi,,. right of mooi„a.EJ, 
though lung after the death of//. ami at a time «b» £ 
Kas hcntde tothem. In 1840. the ^ rfied.TurT,^ 
sons, the plaintiff and another They made a o.mm?- 

aar—-r -w 

plain.i.f. On that OCOSIOB it agjin „„ |c j as vjj »- a 
wlMM.ng mukurrui Knit. * * 

//^ that the use most be decides! by the p:,simDt^ 
anH ."« , , rom ,hf above mentioned acts and i.^dm. S the 
parties du.mg a long «erie< of years, and that the «(M» of 
he evidence, independently of the dbptocri Sanad in 

rtZ td toTt",' 1 "' ,he ,0 " am! K* bwihm 

W , and to their respective heir> (25). (Z ,J ]un,< 

Mu »W«T KHOOB CONWR r. P\B0o 
Moodmrain Singh. ( 18 61T 9 V I aT 

1 W R. (P.C.) 36=1 StilJi 465 ” Sar 813 


LEASE -(CortJ.) 

Mocunary istimrari lease— 

- Maanan UlimrJri Iran sthly ani simfly- 

.yj,tt,Ktf vtrJi" fr,m pntralitn lo ginerolim"in- 
T(*mres enatiJ in <am cf. 

Under a grant of a Mu unary hlimran lease of pro- 
frrty to L *4el> and amply, the tenure will determine with 
the life of L. The addition of words importing " frem 
I gmer at:ur. to generation " would make the grant one of a 
perpetual k-a* to L and his heirs (12). {Lard Justiu 
A«o*/ Bntf.) UUSSAhlbT KHOOB CONWUR v. BABOO 
MOODNARAIN SINGH. (1861) 9 M. L A. 1= 

1 W R. 36 (P. C ) = 1 Suth. 465-1 Sar 81S. 

- V.surrary /t/imrjii Uau to a f<rm " tetfto 

: ili tn -!,i ti, h.'ttoi from ilian to ywattm * 
—EUaU HuJ . r . 

A grant of a Muurrary hlimrari lease of property to 
/. " together with hi^ uletine brothers from generation to 
generation " is a grant to L and his brothers jointly, and to 
their ropecliw heir* (12 3). {Lord Jusli« Kniykl Br*t) 
Mussaviui Kh««b conwur Baboo moodsakaik 
SINGH. (1861)9 MI A 1’ 1W R. (P. 0 )36- 
1 Suth 465 =< 1 Sar. 813 

-Zcmimlari—Ixase carved out of—Death of lessee 

with ut heirs—Ev heut—Right of, of Zemindar and of 
Government. S, ( ESCHLAT-ZKNINDAR. 

(1876) 31. A. 92-> 1C- 891 

Mocunary Lease. 

- s.. (i) i.lase—Perpetual lease and ( 2 ) 

Lease—Zimixdak. 

Mortgage or. 

■- ln a »«l hiooght by the re*poodent to rKOverpcso- 

of t| w itftfK-ity leased under a regiMered lease d«d 
ext uted in hi* favour by the defendant-appellant, ikk 
Lord*J(ip», while decreeing posse.sion to the ropxdwt. 
..Wived: • It may be at lead questionable, whether »h* 
t.-auvetion did not i^jerate merely as a security (or the 
money advanced, and agreed to be advanced and whether the 
Z mnnlar (-ppellant) would not have been entitled to redten 
(4312). (LrJ CMmif rJ.) KAMALA NAICKEN r. 
PllCHACOOTTY CHETTY. 

(1865)10 M I. A. 386 = 2 Sar. 147- 
Oil well site-Lease of. with condition of payo*®* 
of royalty on oil won-Natural gas emitted from 
well—Lessee’s right to. 

- ha'ility hr t, rally f.r tut of—Comtrudit* d 

l. j'. -T.P. Art. S. 108 (e) -Efat. 

1 1* appellant was before the year |9|2 in posessioo « 
•wl wnl sic* in Upper Burma. By a grant of April of !«>< 
yc-r. after reviling the fait that the appellant was in po«* 
'Km of the well site in question, the Government granted lo 
thr appetl ml a right to win and grt earth oil from the »• 
well *i;e in Mich manner as he or his assignee might «tw 
nt, and to di-pc* of all earth oil to be gotten thereto® 
wbj ct to the payment of a royalty to the Government. 

By an imknture, dated 5-f»l9l8, the appellant granted* 
lea*e to the respondents for a period of 2: years. The Wj 
ro.ted that the appellant was the owner of certain #1««“ 
sues including the >uit one and that he had obtained to® 
the Government a grant of the right to win oil fro® 1 ®* 
^idoil we3 sites; and it proceeded to declare thaf » 
J Ppel-atit thereby leased to the residents his oil *<> *2 
ana the right to win the oil therefrom for a period 
yeais from the date thereof. By clause 2 the indent* 
provided that doling the perkxl of the lease the said oil«“ 
stes and the grants for the same should be made o«i■» 
tbe pjssesMon of the leseesand the usa id possession ^ 
no* be withdrawn by the lessor. After the execution of«»' 
ifu<nture. tbe respondenU proceeded to sink wells for 
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LEASE—(C.W7.) 

Oil well slte-Lease of. with condition of payment 
of royalty on oil won-Natural gas emitted Horn 
well-Lessce s right to—(£W.) 
purpose of obtaining oil upon the suit sir a- well a* “ 
included in the lease. No oil in any ewnmeco -Iq- 
obtained but gas came from the well h> Hnfcri. awl the 
respondents gave up the search for oil and pipe' 
able to endo* the gas and use it for their own p ^ •• 
and alwut the neighbourhood of the -itc. Aftn that .. 
been going on for some six years, the apptll .nt .nst.tuu. .. 
suit claiming compensation for three years u*cr ot tbr 

^HtU, that the appellant was tv* entitled to the ermpn 
sation daimeil. becw*0) oil did not inckdr R*. -' 

the lease, upon its ttue construction. wa* not «««* 
of the right to Wfa OU from the*•. ami the *£***** 
having hadp.ope.ty in the gas at any mtt u ■ *. «he 
respondents, alto had dug the well and who luA the 
it came out of the well, were entitled to rtdme .1 mk> 
possession and use it. .i.. 

The indenture in terms expressly rev .to the cm ■*» Np 
the sites and of the grant a* l*.ng two «p*«are ****»■ 
proceeds in its terms exp.ody to ' 

both the sites and the right to *.i ml MW *4 to 
transfer to the respondent* the Mtc* *■* 
the lifiht to win oil from them. In h«r lo.-Uh.p- pMt 
men. the respondents were from he date -| h*M «i ' 
in possession of the site itself ami not merely K4- . 0. .he 
Government grant In those c-.cumstamo .t ^ms ^ few 
lor.Uhips dear that unk** ,«can be smd that«£ *»' 
always the prope.tyof the appejanl.it nm J»-mt, • 
property at any material dale. The view that !» ■*»* 
soil Iscfore it had been «appe.l or l*M* «» 
of the appellant cannot be nc**d I 
authorities as to underground i 

defined channel. No Art»lllj»« 
reduced into possession, and when ****** P- 
II became the property of the iZSmti 

)tut in this case the gas was not .educed into po- * on > 
the appellant but by the respoadwl*. .. . 

HZ firth" that there *»^**T£Z Z 
terms of S. 108. sub rectltj (*) of «* T .*■**• 
of gas which was necessarily set free b, .qg 

ing of the oil well (or the respondents o-n «JJ 

gatt?., 

‘1 D C w N 545 - 29 L. W. 690- 1929 M W N 378 
Oudh Talukdar 

_ Ua„ ty. granting village "at a Zemindar, filing 

-r«.£ *r 

A lease granting land to the defendant -as ««w*e 
,e ‘^ted by *. tabular «*'*?*£**'?' ' 

Having arrived at this item m *'**^£* . 

c h au^ toTl^gh^nd sow. ra s|lc andlearn.J* 

the seals ofRaja A and of Raja //. and an indorsement .n 

according to pergunnah custom. He may obtain K W 

n *//>/!/ tbit the document created a perpetoal under-pro- 
prietary right in the village. (Lard Daw/.) RaJa Ram- 


LBASE—(Ce«rf/.) 

Oudb Talukdar—(C-W.) 
pal Singh R.u kjhdpar Singh. 

(1902)291. A 208 - 210)= 25 A. 1{15) = 
6 C. W N. 819 = 4 Bom L. R 882-8 Sar. 340. 

- Lav f.'t life ly—Binding agreement far. 

The then On lh talnLlir caused a notice of ejectment to 
Ir served up* the plaintiff, and the plaintiff presented a 
petition hi ike tatak.lar on lh.it subject. On ,| lc 

tahildi. wr«e to the plain. iff Mating >-*'I have received 
put petition ami become acquainlc.l withthe parti- ular*COn- 
•aioul in it: Imt I have hra.il that you have filed an nbjec- 
tk« to m»ne<i( ejutnnsit. Now. I don't want to oust you. 

I wish that the «a*e may l-e do Med ami that there may I* 
iaCurrrcd m» los* in icmscqtieivr nf the increase, which will 
lie mule by Government. Su- h a provision has bun record- 
el in the *rftkwnt paper*. You may ie*t as*uicd of thi*. 
if you have fikd an objection I -ill ch» milting for you until 
you have withdrawn it. You >hnultl tome to me. ami then I 
will mys<|f decide the amount you should pay. and maintain 
pm in possession a* heretofore." 

/Ml that the plaintiff wa» entithd to a »ub nttlcnient for 
fafrup* the comtroeticn of the terms of that letter, and 
that the Irfter was as Unding on hi' *«cce»M« a> it was u|«n 

him>r<f. (SrBsrmn / KRISHKI NUND UlU 

r. Si’ll KIN IVNDENT Of ENCVMBF.KEI> ESI ATFS. 

II EH DOWN a. (1879) Bald 278 « 

R & Ji No. 59 <0udb)- 31. J 482. 
- —P.igetnal tenure ef ti/Ufffi e.-mfut/J in faint— 
r/,M rf. in iefenet In uul fnr ifinmgtian ty tafntZar— 
flint ef free/ in <*te ef. 

Tl* plaintiff irspniknt sought to resume his right as to 
two tillages. .V ami C. Hi* ca*e wa* that D wav the sanad 
holding lafcokdar of a taluka. which included the villages 
ol fttnhG; that acvonling to the sanad granted to him 
1^ (koernmen: under Act I of 1869. be po..evid all pro- 
pricta.y prwef* urn the sj’.il village*, and consequently he 
had made over in gift to plaintiff all his taluka under a 
,1ml gift dated Augu*l. 18/8; and that the defendant 
•a* k-ee of the *aM village* under a lra*e for an undefined 
innt at an annual jama of R«. 1.628. the lease having been 
patted hy B (the donor), cfco* WHHMOr plaintiff was 
arvler the deed of gift. The plaintiff further alleged that 
he had a right to resume possession; that he gave notice of 
hi* intention to resume; ami that the defendant denied his 
right. 

The defendant’* ca*e wa* an admi*sion that he had paid 
rent, ami that the plaintiff was the td«*dar to whom he 
had paid it. The defendant rested hi* title to loth villages 
on one and the same grant, in perpetuity, at a rent to lie 
varied at a certain percentage according to the Government 

that the admiwion made by the defendant grima 
fneie imported the relation of landlord and tenant, which 
carried with it the right to resume povM»ion on proper 
notice to quit; that the onu* lay on the defeirdant to defeat 
.hat right by proving the grant reh.d upon by hm; and 
that he had entirely failed to prove it (57 39.60). (Lard 
Fit: CernU.) THAKUR ROHAN SlNCH THAKUR 
Surat Singh. (1884) 121. A. 62= 

11C. 318'327 8. 331)= 4 Sar. 590. 

- Fee get ml tenn>e e! tillagd lemfnted in taint— 

Plea *f. m detente te mil fee retnmgtien ty talutdar— 
Pr,inmgeien el tntk tenure from long enfeym/nt-Pre- 
fnety—O’ipt ef tenancy tktren at a r<nt twee increased 
and faid desen te date ef mil. 

The plaintiff -ought to resume his right as to two villages. 
Hi* case was that R was the sanad holding talookdar of a 
tahka. which inrloded the suit villages; that according to 
(be sanad granted to him by the Government under Act I 
of l8tf). he possessed all proprietary powers over the said 
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LBASE-(CW.) 

Oudh Talukdar—(r. mj.) 

villages, and consequently he had maile over ir. gif: 10 
plaintiff all hi' laluka under a deed of gift dated Aura*., 
|878; that the defendant nu' le^er of the >aj«l villages 
under a ItJ-e fur an undefined term at an annual jama of 
K>. 1.628. the lease bavin- been granted by /•' (ike doom) 
who* successor the plaintiff was under the ihvl «.f gift. 
The plaintiff alleged that ho had a right t-> icsoiwe p«"o 
sion; that he gave notice of hi' intend.* to resume; and 
that the dclendant rlenied hi'right. 

The defendant s ca* *a> an admi"ion that he had paid 
rent, and that the plaintiff *M the talookdai t>. wb.cn he 
had jxaid it. Tire defendant rested his title t.. both village' 
on one and the varne grant, in perpetuity, at a rent to br 
varied at a certain percentage according to the Government I 
revenue. The defendant alhgcd that he held the village' 
under a grant for ever at a rent varying ml) with the 
amount of the Government revenue. 

The District Judge, while holding there wa» no evkkiwe 1 
of any grant, and the evidence entirely failed, 'aid that he 
still came to the c.mdu'ion that tim. and umli'puted enjoy 
merit had ripened the hoUing^ the .lefrodant into a'pwte' 
of uwneishio; and again, that the defendant hail aquirnl 
by prescription a holding such a' to entitle him to all under 
—proprietary right. 

U/U that such propositions were who!) inapplicable to 
aca* in which the origin of tne tenancy was shewn at a 
rert twke increased, and paid down to the commencement 
of the suit ( 06 ). 

In such a case, length of enjoyment coupled with the pay 
nvent of lent can give no greatei force to defendant» tight 
than it originally po"e**vl (06) {Lord hi: Gaol J.) 

THAKUk Rohan Singh .-.tham r SuratSingh. 

(1884 ) 121. A. 52 ■ 11 C. 318 f 337 8)- 4 Sar 590 
Permanent lease. 

V LEASE-PERPETUAL LEASE. 

Perpetual lease 

(.?,r alu under LEASE - ESTATE CONVEYED 
UNDER AND UNDER LEASE— OUDH TALOOKDAR ) 

-Alienation if a. Sit WaTAN-W.\TAX L\! 

Alienation ok—Permanent lease ir an. 

(1923)501. A 255(258) 47 B 7981801). 
- Cmtpuht »*r fu umf/f—/) i/nuhtm. 

A mocuirari {or permanent) lea* is not tantamount to a 
conveyance in fee simple*. R«au>* at the present day a 
conveyance in fee simplv learn nothing » the grantor.' it 
dots not follow that a teas* in perpetuity here (India) ha' 
any such icsull. The law of this country dots un lcyl udi v 
allow of a lease in perpetuity. A man who. Uj Bj , owner of 
land, grants a tease in perpetuity cams a 'uhordinate 



\NDS- 


interestout of his 


own. and dues not annihilate his r >an 


, , • an interest still remaining in tl* 

lessor. A lessee under'.ich a tease is not a J; /- 

AM,.) Arm 1 am GosrathT Sv-u,; 

Charan Nandi. • ^" UA 

(1909) 361 A. 148 (166-7) = 36 C 1003 (1014 
10C. L J 2 84-14 C. W N ii U Bm lTlUl 
° A. L. J. 857- 41. C 449-19 M L J. 530 

— Effat- W sinUr,ti-Xr anniMation *f 
• A man ' mho lj ""8 ,h * owner of land, grants a lease in 
perpetudy. carves a swlmrdmateinterest ou, of hi* owJ a^ 
does not annihilate hi' interest This result is to he j B L,!a 
from the word "tea*- whkh implies an inter^ vIM ^ 
■naming in the te'.'or. (Sir Lrnrfoi ) r . It 

Bkjoy Singh Dudhoria r. Syp endrTnarayak 

(1928)551 A. 320.56 

' 18 C - L J 263 = 111 1. C. 345 = 

192 t M aT ? 841 = 33 C.W.N. 7 = 
26 A L. J 1233=28 L. W.855^ 


Singh. 


LEASE-(£W/) 

Perpetual 

A. L B 1928 P. C. 234=13 B. D. 30= 
10 Pat L. T. 66 = 55 M L J. 456(461). 

■ - F*rf{liability of. 

Whether the Transfer of Property Act applies or not. a 
lease in perpetuity i' forfeitable, notwithstanding that it b 
permanent. (Str AtJrf* StoUt.) ABHIRAM GOSWaMI 
Siivam.a Charan Nandi. 

(1909) 361. A 148 (167)=36 C. 1003(1016)= 
10 C. L. J. 284 = 14 C.W. N.l= 
11 Bom. L B 1234 = 6 A. L. J. 867 = 41. C. 440= 

19 M. L J. 530. 

- Grant of—PiKotr if—India end England—Ditti* 

tr.-n-T. P A t. S. 105. 

In India a lev*! is expressly empowered to grant a tease 
in perpetuity, and is not obliged for that purpose, as in 
England, to grant a tease for lives, or for a term, with a 
covenant for peipetual renewal. Leases in perpetuity are 
expressly included in the definition of ‘ lease" in S. 105 of 
the T. P. Act. {Sir Join ll’al/it.) HUNSRAJ fc BEJOV 
L\L Seal 1930 A.L.J. 131=61 C L J. 120= 

34 C.W.N. 342 - 31 L W. 309 - 671 A. 110= 
32 Bom L B 550 = 122 1 0. 20 = A.I B. 1930 P.C. 60 • 

58 M. L. J. 293. 

1 -life grant—Grantee under—Permanent tease by- 

Yalidity of-Suit by grantor for declaration of invalidity of 
—Necessity. Str LIMITATION ACT OF 1908, ART.91. 

(1899 ) 261.A. 216 ( 223 4)-27 C. 166(165 6). 
-Natuierf-Transfer if a. Sr, MADRAS RECULA- 

thins—Permanent Settlement Reg. XXV of 1107. 
S. 8—Transfer. (1861) 8 M. I. A. 327(338). 

-AW/iy to qini—Ttnanty dttrrminaNi by-Eri- 

I itrnt. 

In 1797, .V. the ancestor of the appellant, granted lo 5. 
the ancestor of the respondent*, a lease, expressed in the 
terms of a pious gift, of certain lands at village C lobe 
held by him and his heirs from generation to generation, 
Mibject to an annual quit-rent of Rs. 50, and in I 800 o«ber 
lands in the same village were also granted to S to be he# 

I with the lands formerly granted on payment of a quil rmt 
increased by R«. |00. which was reduced shortly afterwards 

tn the extent of k*. 50. 

In 1802 the Permanent Settlement was introduced and 
the villages «.f f. .I/and B were included in the assets of 
the Zemindati. 

Early in 1807 .Y conferred upon 5 lands in the village ol 
M in lieu of those held by him in the village of C, and i» 
1811 he conferred on him the village of B, to be held to 
lw of the land* in the village of .Vat a quit-rent of 
Rs. 45 by the grantee and his heiis from generation to 
generation “for the satisfaction of Sri." . 

.Vdied leaving large debts. On receipt of the news « 
hn death, the Board of Revenue directed the Governors 
agent, who was in charge of the Zemindary. to adopt all 
measures in regard to resumption of inams and shrcrfnetf 
to whkh it would be legal and proper for the late Rap* 
successor to have recourse. In anticipation of such instr*- 
&«*. the agent had in 1845 issued orders for the attach¬ 
ment of all lands conferred by the late Raja subsequently 
the permanent settlement, whether agraharams (F*r 
made to Brahmins), mokashas or other inams. ** 
Government, however, made it a condition of the atu«- 
ment that the collections derived from the attache 
land* should be repaid to the inamdars to whom > 1 * 
attached inams might thm-elves be restored. Village B 

one of such attached inams. lf 

In 1850, during the dispossession, A. one of the sons of 
J?** of Vllh §f B for three years at an annual it® 1 ” 
Rs. JoO On the termination of that lease, the then Maha¬ 
rajah, the appellant's father, directed his agent to coll* 
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LEASE—((W) 

Possession and mesne profits -Suit for-Property 
subject of—Lessee pendente Ute of-Profits of 
property carried away by-Damages for. 

_Deciet-Mder* *it fin—Maintainability. See 

D\MAGE$—POSSESSION AND MESNE PROFITS. 

(1922) 491. A. 220 (223)=1 Pat. 581 (5867). 

Reclamation lease. 

(*.• 1 ease—Zemin war -Reclamation lease, 

trr ‘ * "fanns tmMitat in—Fulfilment >>i—\\'hot 


LEASE -(CemtJ.) 

Perpetual lease -{Conti.) 

from the ryots of that village the M ***** 
and a quarter of the entire assewnent and ' 
made on that footing up to 186 }. the vilUgc 
regarded as attached. The dispute *» JE2 

that a settlement was delayed by the pmvisM. wn k« 

Government had made for the 

that the income of any i«m W“tJ « J^ -(».,•<««- - 

,ion of anears of revenue m the /^.mta-y '--.k « id-Jnufle hui ,u Sunierkm-Cutnngnf torn- 

paid irom the treasury of the Zemindar on tne .cm a ^ ^ w f t , ( u1-Eit,mU^ of Uumfs wiury. 
of the inam. Under a lease of the 7th December. 1900. the Govern- 

In 186 V the eldest sons of the two so* of .9 each pie- ^ fll * aB occupancy right for forty years from April, 
anted toll* appellant’s father a peW** .rfj.njjebnd induded «Sa>gor Wand. Sunderban*. 

moirtv of the village which (at a partition n»a«le ***** Utder lht tkir d clau* of this lease one-eighthof rim entire 
'In he sons of S) had fallen toh., branch -f the m be cleared and to be in a fit state 

between the »nn '... |he Maharaph i"*d “ , .uXivalk* at the end of the fifth year, ami at any 
family. Upon •.^ f4 differed f"« 'he , , n n»ra,k»o of the fifth year the Sunder- 

"""I'”'it? i?lK«i ii«.- rw •‘FJzjz: ““1* wm m «. 

grant made in l> ) Amin to pul the alta-hed lan-b * Government « any person aethonsed by Mm might 
order d,reeled ^ ^ J m [\a.* i, ,0 be measured for 

"act up to the orders of the Cucar. and they 


of ascertaining whether Ute condition had 
luiBneu. The fourth dare provided that on failure 
«o comply with the above clearing condition, the lessees 
* lew ami I JJ ^ 6jUf a| lhc Jj rfre tk« of the Government to the 
Meitwt «f all tights in land under the lease or loan 
Ml-s' penalty. The Government, if the lease was deter- 


The Maharajah died in I- /¥. «d tmmmk* The Government having determined the lease on the 

appellant. In lMl H* »**“»*/ CJ "j |o * .*h rent pj^d of non fulfilment of the clearing conditions the 
to execute fresh w " given 'hem h*«s instituted a wit for a dedaratron that the forfeiture 

’ Tneu'u jodce found that it wa» not proved that the 
Vsmts bad Uoken the clearing 


J^ghtTx. uA on 

,0 quit the village on ' J* tuukJ U 

The question for decision ■» had broken me wearing «-• V”; 

determined by the notreeto quit. jiB m * rt . The Court of Appeal held hat 

The High o,|8..- {be trial judge had laid 


The High Loon mn. ;»-• — ~ „ nm 

i» v“ s ™.n is. z n 11- 

terms more favouraUeto , lX wa4 intended ti 

ment was to be regarded as , h « .mount - 

be the grant of an eMaU «. all |h ^ hUh had been created 
quit-rent Mm.lar .n tenure in pepemiry. 


{£ 1 lodge had laid undue stress on jungle cutting 

al** They Wd that the slumps had to be extracted aim 
Mot the land could lr fit for cultivation, and reversed the 
largely on the ground that that was proved no, 
to have be— dour. 


men, was to 1 * regain - - ” - lh e amo ot ,4 below Urgely on me g-*™ •- 

sSSS"- 4 “te 1 ®«— - *■ - - lh ' 


either view, the appellant had no f-rl.) with treev The *0.1 i* alluvial *»\. f-jrmedI MqwJ 10 m 

tenancy by the notice ,0 qui (42). G T| S(IKU . u Cui m. at whose nw-itli it iv The Government had. 

MaharajahmirmSr, asanda,.^ A 32 ^ J limf pi , u- **1 JP « gj- 

NABAVANASA5,BI t M."7« m i.- 

ted that the tenure is a P ernH "!". , ! _ --- ^ t b» tenant 

b(e ten-arc. there is a 

Where it was €««JJJJ ^ to Tn.fortbe firs, 

tlfi that the tenaresbcwM^ w|0 cirry rt n« - a 

four years, Mid that after w ^ 

progressive scale until to (urthff enhancement 

anna, and there was ^ (h « dear inference from 


SraJ^c^r and toputinto a fi, state 
e tenure is a ^ favour of the tenant "<*S' flttTKk d t0 the extraction of these stumps 

,hetC on«heptiS U» show that the tenure n own of the timber. (Kiiwtf 

usisonthefX »«HI as to the o. g RUDKA NARAYAN 


sr* K iS««”;s*».oBo e“ 

1 (1923) M WN. 622 33 M L T. 309 (P.C.)“ 

(1923) M. jo © 4 a, L B. 621 r *771. C. 141 ■ 
45 M L 3. 438(441). 

■Fmlature *f. - non-fulfilment fikgg 


p, ° l 7.lere wasro reference to lurmer _ Ftelf ,, u , f ,f.<m non tWou 

anna, and there ,>* dear inference from ^ ,/aroa leaird-Mta 

ijfiSSSK: 

CO. f. KATYAS! DEBI. . r 1 1MI ■ trrffJf"! t* le'li ,l * r, _- _... r -„, v . 


E 4 R 7 0.280 (287 8) = 1711.^1, 
,(102O)MW.N.16O = 631.0.622 ^11L W.«6 


the Governrnent gave an 
Under a tease « ... Anr :i 1001.of iiitfk 


• yawn* » -— 

240. W. N. 369 = 


■iS-bi w o.«2 LlKffior^rt r- ,90, u°2t 

22 B4»LB.437-M C. Saogor Island, Sunderbans. Under the 
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LEASE-(CM*) 

Reclamation lease-Cfc*/*/.) 
third Clause of this lea* one eighth of the entire area leased 
was to be cleared and to be in a fit Mate fur cultivatMi at 
the end of the fifth year, and at any time after the expira¬ 
tion of the fifth year, th- Snmkrbuns C«nmi>* twr or other 
officer appointed by the Government or any per-m awtho 
risetl by him might enter upon the land aiulsau* it to be 
measured for the purpose of ascertaining whether the condi¬ 
tion had been fulfilled. The fourth «lau*c provided that on 
failure to comply with the above clearing condition. the 
levees should be liable at the dix retina of the Government 
to the forfeiture of all rights in land under the leader* to 
an annual penalty. The Government, if the lea'* wa* 
determined, was to have the right of mmeduie reentiv. 

On the 12th April. 1906. the then Settlement Ofiker mho 
had taken over the duties of the Comnissioner in the Sen- 
derbans. an oltke which had been aboWwd, vinted the 
property leased. He went to the property and looked a: it 
with the aid of his binoculars both when he landed and 
subsequently from a boat. He however. «xk no raeaxiie- 
ments. He reported to the Collector that the clearing con¬ 
ditions had not been fulfilled and that the lease should be 
determined. 

The lease having been forfeited in pursuance of the repoet 
of the Settlement Officer the levees instituted a suit fora 
declaration that the forfeiture was invalid. The Sub-lodge 
who decreed the suit, relied largely 00 the circumstance* 
that 5 did not take measurements. 

Hdd that the Sub Judge was wrong in thinking than an 
obligation to measure the land was impaed lij the lease 
There was no obligation to measure import by the lea*. 
There was a right, if the representative of the Government 
thought proper, to enter and talc measurement*, but no 
duty. What the Settlement Officer had to <*ermrne. as a 
matter of act. was simply whether one eighth of the entire 
area leased had Iwr riraied ar.d put into a Mate fi- f->r 
cultivation within the stipulated lime. //aUine.) 

Naba Kumar Das kudra Nak syan Jana 

(1923) 28 C.W.N. 589-(1923)P C 95 > 
(1923) M W N. 622 - 33 M LT3M PC ,- 
10 O&A.LB M1-77IC. 141 45MLJ 438(4412). 

—SmmprbU-ljm („ hmiitd u.m-Trees 
™J* nJ „ rkt u ent and carry auuy. 

1 he plaintiff-appellant was a lesssee under a lea* granted 
lo him by the Acting Collector of the District dtU 

termcd'lh 1 fi, 0 * J ,r r Com P ,J ' nrt «>«*. contrary to the 

«tm of that lea*, the Government did not allow him to 
fell unas*ev*d tree* , n if* village. , , 

own use -that is l0 f a„y off ,he trees from thegl^ m 
which they grew, and to di*po* of th-m to ku 8 

Ami hofi da M(B & Z &££ 22 

biting him from cutting the tiee*. *** 

The lea* was for a term of 99 y«r». and ,he ,t, f «; lk 
whKh it was applied for and grantS was the ££EL!? 

small, upon the land to I- . a - . * Ur S* and 
(or his own pu^T ‘ 0bC 0,1 and <*"** »ay b, him 

gw n: afeESSS 

assessed foreM timber growing 00 the demised lands. (£% 
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LEASE—(fW^.) 

Reclamation lease~(CV«tf.) 
tens .) kuttosji Edui.ji v het v . Collector of 
r *.NNA (1867) 11M. L A. 295-10 W. R. P. c. 13- 

... . , , 2 Sar. 292. 

——II rUe lands if w<Itided in. 

In 1792. shortly after the Decennial Settlement of a Ze- 
mindary had been completed. but before that Settlement had 
l*m declared perpetual. the then Zemindar granted lands 
within the Zemindary to A, at an annual rent under a 
P«*tah. The Pottah was addrev*d to A as “Moostagar" 
(F■""*') of Mouuh C, and the operatise part of it was as 
follow*" Inasmuch as. in accordance with your applica¬ 
tion the land* of the villages in the said forests have teen 
a**s*d with a rental of 101 rupees, everything being con- 
sedated, and a Pottah g.amed to you.it is required that 
you will m all confidence have the lands of the said 
fore** occupied by PnrbuUea and other Ryots. and keep 
paying to the Siren the rent year by year, according to 
this P.<tah; and whenever you may be summoned for the 
porpa* of hunting, you will attend accompanied by all the 
PnrKtllea. 

Held that the Prftak covered, not only the lands then in 
vwltivation, but a!*o the forest land which the grantee wa* 
to *ttlc and reclaim by bringing Par hi ten and other 
*P<> upon them (462-3). (Sir Rickard Ktndersly) 
Kaboo Dhunput Singh v. Gooman Singh. 

(1867) 11 M I A 433 >9W.B. P. C.3-2 Suther 92» 

2 Sar. 309. 

Registered deed of-Cancellatlon of. In certain 

events- Deed having effect of-Genuinenewof. 

——Presumption 41 h-Loads mil far pane,,in hud 
an Uau deed—Defence milker sett my up deed efeanetIU- 
Han 4 / omee nor menlimunyi/ sptetftally but mlrhucinp 
il al hit trace andcen tken only inadenlally-Effetl. 

The plaintiff ie*pmdent sued to recover possession of the 
property lea*d to him under a registered lease deed, execu 
ted by the defendant appellant in his favour. The defwd- 
aat. tmer aha . *t up an agreement executed in his favoor 
by the plaintiff to the effect that if he should fail to pay lb* 
balance of the advance made payable by the lease deed 
within 5 day*, he would return the lease deed and take hack 
the amount actually advanced. The question was as to the 
genuineness of the agreement set up by the defendant. 

There was no distinct allusion to such a document in the 
defendant's answer, but certain vague and doubtful ex- 
P*™**’ were relied upon, as showing that It must hart 
been in exigence at that time, although not specifically 
mentioned. 

Held that the conduct of the defendant rendered the 
ptnjireness of the agreement very improbable (400). 

The object of the suit was to obtain a decree to enaw 
the pla-ntiff t o collect all the revenue of the proper^ 

«o which he claimed to be entitled under the lease granted 
to h ira by the defendant. If the defendant’s case founded 
up* the document in question was a true one. he had a 
djort and conclusive answer to the plaintiff, and it i» 
unfair to presume that it would at once have been brought 
forward. If the dorument in question had beeniouj* 
tence at the time of his answer, it is most unaccounlable, 
that he should have left this complete answer to the plain- 
tiff's case to the last stage of his pleadings, and eventh® 
have introduced it almost incidentally as part of a narrative 
Of the transactions between them (400). (LcrdCkel**- 
fard.) KAMAU NaICKEN 0. PlTCHACOOTTY CHBTTY- 
„ (1866) 10 M. I. A. 386 = 2 Sar. 147- 

prfn ‘*f‘i™ as Ifi—Nwrepslrolicn of deed-' 

tSeet. 

The pUintiff-re-pondent sued to recover possession of '-be 
Fc^Ttyleased to him under a registered lease deed, dated 
1/-9-1&1, executed by the deferdant-apjellant in bis favour- 
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LEASE—(On/./.) 

Registered deed ©(-Cancellation of. in certain 
eveuts-Deed having effect of-Genuineuess of 

-iCwti-) 

The defendant. mUr olu, setup an agreement ol Ml- 
1851 executed in hi' favour by the plamtill to the ctievt 

If he should fail to pay the balance of the advance ■“** 

payable by the leas.- ileed within five days. he wowhl return 
the lease and take back the amount V* 

question was A» to the genuineness of the agievOK-nt s.-t ap 
by the defendant. The lease deed was iejWcie.1. but the 
agreement was not. . 

Mi that the non-registrat.on of the ■•»«««* •Me¬ 
llon was a circumstance worthy 01 remark in «•**»«■* 

its genuineness (3‘)8). _._ l;.l 

Although the agreement might not ^ 
it was absolutely necessary to regi'er et «£»** ^ 

recorded which so seriously aff«•«* »** A ™ 
lessor, it might have been expected l»£^ 
five days after its execution had aciuall) pata" "V h 
lessee’s right to the lease would ** ****** 

j matter of ordtnaiy prudence ar.u prc\a-u 
(3*8/ {hrd CMmt/ifJ.) K J^U NajCKtiNr. 

CHAC001TY CHOTY (1865) 

Religious Endowment-Lease of property oi. 
_cJJ UNDER HINDU UW-KHJ6I0VS hSW* 
MINT & MAHOMIDAN LaW-KRUCIOW ENDOWMENT. 

Relinquishment of. 

-/>rwri« Aitt. ** J ,tf< ! ” 7 

rr/;«?NitW ^./y . 

Amukurrari pottah contained 
lessees, whenever they liked. u> tender 
of the whole or any po.tion of ,h ' U ~ ! ‘T_ '‘ w- 
pottah and stipulating that, if vch itfafa h 1 

■asnsfi 

lion that from 1863. the k"<es •ould^ y mam m P 
session of 565 lrigfaa' of land, out of the ******* ^ 
would be liaUe only for thc rel.o 

that the hHM were at grt,” «* ltUin 
quished lands and their pmma 

their khas possession. ^.o, 

quishment. the lessee* Alphas In a suit brought 

35 bighas in addition to the MO Ixg • - |he 

by the lessors »or the iot>l i(td thjt . as the 

P^SrS^ ie -h* of the area they had 

lessees did not surrender . hoKnt , 0 ^ncder. 

purported, under the JJJ ,bey remained liable 

the relinquishment was n J^^an |Mtah. 

sss»=^ 

,ei Quarr: whether, if “ 

admitted o( len ants would have been 

P'fT 1 S^rr.£Tnti e area settled fa, the pottah. 

liiiHSSg 

160 
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LEASE— (Ctmtd.) 

Relinquishment oWf^J 
Thcislafa.ut. in •Cher Wend*, the resignation made by the 
iciunK whkh. by the pLumM impli. ation. mu-4 contain .1 
pccct*e 't-lcinewt of the area to lx- x> relinquished, is to form 
the Iuh> uf lutuie relations bttwim thc coeitiailing parties; 
and in order to fix toi the future the lent' which the lenants 
aic liable to pay and the les-K i' lound to accept, the 
lease contemplate' that n« step shall lie DKtvsary U jond 
mea'uuoent of the area surrendered. and deduction of all 
amount cakwlated at the rate of l\>. 6 pit Uglia for such 
aiea from Ike original rent. The view of thc High Court 
that the i«tafa tcmkied may be qualifieil w leMihlcd, not 
by the tenants making a «» Minrndct. which would be 
within their competency. bul by their simply continuing to 
bc4J po"e«on of put of the area which they hail 'Uircn- 
dried would defeat the plain intention of the Contracting 
parlies. (Urd ll'*t** r.) RAM CHURN S|NCH KANT 
GUNIlCoaL ASSonAllON. (1898) 261. A. 210 — 
26 C 29 2C W.N 697 - 7 Sai. 399. 

•Rtpiltrtd iHilritmoil ftr—.Xt.onty—CoNiidoa- 
turn ft* im ttnitr—Ru a ft */. W rtfiHfaitkmtMl i</ 
fMWUM—SatoiuniY of. 

A mohenutidar giantrd a durmokunuii leak- of part of 
hi' hddirg. The dui mckurrwri lean- was afterwards 


saticndetcd - fee g od con'ickration, ikrainaitias to that 
effect were executed but not registered. The High Court, on 
tbe gronnd that there »4' no valid fcCimveyame of the dur- 
nyAwinri kaie. held that the relinquishment was not 
effectual. 

HtU. reser'ing thc High Court, that a formal rcconvey- 
tee was not necessary (167). 

The resnpt of the money and relinquishment of po"C'*ion 
■a« 'uftcknt (I* 1 "(. (5#/ RuhtrJ Cmk.) IMAMRAKHI 
RiGUM r. K AMI4SWAM PkKSHAD. 

(1886) 131 A. 160-14 C. 109(119) 4 Sar. 732. 
Renewal of. 

-St/ I KASE-LEASL HW1CKM-RENCWAL0F. 

Rent due under. 

A BAUM IN I OK. 

- -AimmtrR /./ —Ci^ndtrahvu (vr —AWio/y— 

Rtt"U'(d /tfd—R.H Jut 

Where, in a suit for arrears of rent due under a registered 
kabwliyat. the defendaou in supporting their claim to an 
abatement of rent, relied upon an unn gisleied agreement by 
the IrsMM purporting to reduce the rent. ktU that, thc agree¬ 
ment was. for want of repdration. inadmi"il4e in evidence 
to vary the terwis of the kaUliyat an-i that the same wax 
■ilhuut CMivderation and was not enforceable. HtU, 
furth/r. that the fact that the le"-ir had for «ome years 
accepted a reduced rent was consislrnt with live rcducti-m 
having been a men- voluntary and temporary abatement 
(230). (Sir JthaFJtf) DU»GA PKASAD SlNGH V . 
kAJENDKA N.tKAVAN BaCCHI. (1913)40 I. A. 223- 
41 C 493 (506)-18 C. W N 66 - 211. C. 760- 
(1914) M. W. V 1 15 M L. T 68 -19 C. L J. 95* 
16 Bom L R 42 26 M. L.J.26. 

—Claim U-Pr—iaf—Oaai-Repilmd Itau dud— 
Rtnt dut under. 

In a soil for arrears of rent due under a registered kabu- 
liyat. it » for the defendants (lessees) to make out a case, 
if they have one. foe an abatement of the fixed rent. 

Where the lessees failed to prove what was the area in 
fad contained in the boundaries specified in the schedule to 
the kabnliyat. or that of which they had been given posses¬ 
sion. held that, they faikd to discharge the onus whkh lay 
on them. (Sir Jot* Ed ft.) DUKGA PHAS'D SlNGH r. 
RAJENDRA SaRAVan BaCCHI. 41 C. 493 (612 3)= 
(1913)401 A. 223(234 6)=>18C.W. N.66 = 
21 L C. 760 (1914) M W. N. 1 = 16 M L. T. 68 = 
19 C. L- J- 95 = 16 Bom. L- R. 42 = 26 M. L. J. 26. 
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LEASE-(C.'*a/.) 

Rent due under— (Could.) 

APPORTIONMENT OF. ON GROUND OF DEFICIENCY IS 

extent—Lessee's right of. 

- f.ax a 'feculafi ."v fiji' -i fi.-n and tab* :nth 

bliKcMfe 4»/ defect m title—Eteei. 

It might po-sihly Ur an answer (•> a Ic-se's claim for 
apportionment of the rent* reined oo the pound of 
deficiency in extern that the levee wj- fully awate at the 
time of the execution of the Wa*c that the Icflor was not 
entitled to the whole of the law! ha-ed. and that the ki* 
nas taken a- a speculation. but -u.h a case would require to 
lie very clearly proved (I ’7) (Sir Ms, iard Comrk.) Imam- 
BAND! RFf.l’M K \MI.FS\V \kI PtkSH.lt* 

(1891; 211 A. 118-21C 1005(1017 8) tSar.446. 

- Luce's tn.K.'Mtf of defect m titleat time 4 faint( 

Lax-Hat 4 right A, , M msi 4-Plea rt—Privy Cornual 
appeal- Maintainability »,./ time , u . 

In a caw in which the Ie*<e claimed to I* entitled to an 
appoitionine.it of the lent reined on the gmwad that 
*» 10*t for p ttHW fa >4 the land ItMd and 

obtained a decree for pu-x-»iua of r*iy a pxti.* <4 the 
land, the <|ur>ti<m wither thv hr-vee wa- *tf entitled to an 
apportionment by rea*on of he. knowledge that the hw*s 
were not entitled to the whole of the land ka-edwas** 
.aived l^y the Um.cs. nor was any evislcnc* offered upon it. 

HfU that the question ought not to W allowed to be 
raised in the appeal to the Pricy Council (I27)(.W H,chord 
) iMAMBvNm HEf.llM :. KaMLESWARI PERSH\l». 
(1891) 211. A. 118 21C 1005(1017) ^ 6 Sar 116 

“- PI'tSCIII,* *ur him^PaiuiOM 4 part 

4 Pup* iff only Mained ij hm iy lUit-Ejf.et. 

The appellant was the Sunder two mokurruri leaves 
ol cerium shares in certain mwah» The respondent was 
thesonofthepurebawrof an entire mahal. of which the 
leased shares of the nmunhs were parts, at an auction •ale 

for arrears oKhncmmcnt revenue. Br the trim-o's 

?*''*! 

the mahal. vil,jrino all meumbtances and with onlrtfe 

« »-*-• % u. 2*7.5? 

owners. 

Disputes aro>e between the appellant and thr rrsTu*wU«r‘. 
father, and the appellant aciwrRngl, Uought a suit against 
he respondent > lather and others to «£» he, rights , 0 

IfwlSk" "*?*”**'^ ^ leases. 4 pa,: 
ot which sha.es she said she was absolute!. ,li, nrt .^ 4 Llr 

ami of the other pan that the respond father h* denied 
her mokurruri right. That wit vrnl up to the Privy Council 
and by the judgment of their lordships a decree was nm 
to the appellant fo, posse-sion as kZ of 
the land comp,ised i„ her lease-, am! the qu^ion wJL, 

^^-*.--.TOSS-5K2 

In a suit subsequently brought by the appellant aeainst 
the respondent for the recovery of mesne i5fa i(S2 
years of the portion of land decreed to he. the ic<r*r'i— 
da ' mel 10 ^ »Pm« the appellant 'claim 

rent reserved by the mokurruri lea-es for the three years 

apportionment claimed by her" W '** 

-iSiiit&r** ™ mm, ° ,ht ■ 


LEASE— 

Bent due undeMCW.) 

APPORTIONMENT OF. ON GROUND OF DEFICIENCY IN 

Extent-lessee's right or-(Cosud.) 

As the appellant did not prove that she entered into 
pc*ve>>:on under the leases and was then dispossessed, there 
»a«. not an eviction in the proper sense of the word. Bat. 
when the appellant was obliged to bring a suit to obtain 
possess**, and succeeded in obtaining only a part of what 
was granted in mokorniri. and was precluded by the renlt 
of the sort from hav ing possession of a substantial and the 
large; part, she was in a similar position to having been 
evicted from that pan. and there is the same equity for an 
apportionment as in a case of eviction (126). (Sir HM 

Cmxi) Imamp iMH Begin r. Kanleswari pershad. 

(1891)211 A 118-21 c. 1006(10167)-6Sac.416 

LESSEE* LIABILITY FOR-EFFECT ON. OF TRANFER 
BY THEM. 

N<ui exoneration from liability-.Covenant in lease 
foi-\Yhat amount- to. See LEASE-ASSIGNMENT 0F- 
KKCT. (1929) 33 C. W. N. 865 

1.1 IIUUIY IOR-DUR PUTNEF- ASSIGNMENT 0F- 

ASSH.NOR'S IJABILITY TO PUTMDAR FOR RENT 
IN CASE OF. 

—— -Safe 4 Jar palm / 1 enforce liability—Hi pit 4. 

Until the as-ignment of a dur putni has been registered. 
«»r the as-igrwc has been accepted by the putnidar as hH 
tenant, the a-Mgnor is not discharged from liaUlity for imt. 
and v*h liability may be enforced by the sale of the dor- 
(Mini taluk in execution of a decree against him for the 
JWI (*<b). I.UCKHINARA|N MITTER t*. KMETTR0 PAL 
Singh Roy. (1873)2 Suth. 903 ^20 W. B. S80 » 
13B.L. B. 146 r- 3 Sar. 273- 

Payment of. 

- EnJtWte— Heeeipti *4J*ee4 in etiJenee hUt- 

Othr enJeme if may he accepted. 

Ir. a case in which the question was whether, as alleged 
by the defendant, he paid to the plaintiff the rent due under 
a »ra*< for particular faslis. (he defendant stated that he 
rwnved ,«eiptv for the payments made by him which, 
howo. were lost, and also let in other evidence in proof 
•*f h,s p|ea of payment, held that, though the ««) ««« 
the recnots might be false, it was quite compatible with <h* 
fxt that the money had lum paid (20). (lard HMetm) 
Kambvar Koer f. Bharat Pershad Sahi. 

(1899)4 C. W.N. 1* 

- —Liter taUi-Payment f r-Prcf of-Pn*"P 

tun from, of payment for earlier faUi. 

fc'idence of payment of rent due under a lease for a law 
fash, though not conclusive, as to the payment of all P»* 
»»as rents, aids the evidence in favour of that concl«*ort 
(L'rj ffM,<uie.) RaMESIVAR KOER r. BHARAT 
IERSHAD Sahi. (1899) 4 C. W. N. 18 (*l-» 

—— Proof prim a facie 4-Evidence to rebut. 

In a case in which the question was whether defendant 
pa«d to the plaintiff the rent due under a lease for particular 
•a'lis. held that the defendant gave evidence of pay® 40 * 
sufficient to throw back again on the plaintiff the onus tf 
moving that her rents were still due (22). (Lord 
RlMESW'AR KOER BHARAT PERSHAD SAHI. 

(1899) 4 C. W.N. I* 

Remission of-lessee’s right to. 

-—Lease of Z,msndary and unexpired portion 4It# 

A Zamindar granted his aatnindary by pottah, or k** * 5 
aputn« talook.atafixed annual rent. Adjacent to th* 
oenused lands were other lands called Bieel BinrrtAM 
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LEASE—(Ci'H/i/.) I LEASE—(f«•*/«/.) 

Bent due under -{OntJ.) Ben*, due Oder-(CW/.) 

remission of—Lessee's right to-(C*u.) I resumption by Government of part of lani« 

... L 7 * a.r hid nnlv a MMY jntetes*. I LEASED AND RE-SETTLEMENT THEREOF WITH 

lands, to which the Zam.mlar hid!«“*» £ ThT/H.v/1 LESSOR OR His heirs—RENT PAYABLE BY 

but which lands were included in i£P*«j* » lessee: in Case 

IW "Z u 1819. and a«Md separate!)- frt , fixed in the ^tkenent. Accordingly. the plaint ignor- 
ment under Reng. Keg. • y by ih f Ic^ee jd rt tirely the pmtah of 1*67. ami rested the liability ..f the 

I, fe respondent «. the « 1 tlcm«.t alone; and the appellant 
or a penodI ofnu*J, ■* - ' ’ U| .» ve for ieniifioa of the maintained his right to s* alone (he being purchaser of 

?r? ,h< “ 

-■* *■»» 

" In ad ! l “ 10 " lamNwhkh were a«!ded by The respondent pleaded hb ganti right of 1867. as con- 

m perpetuity, there r ^ , liuiin . hi* htlc lo ,h c chock A'; ami with reference to the 

accretion to the —« k- demand fn. Rv *50. he .id that he did no, bold any jamb 

years at a jumma >"£ ri-h«,. In jumma at a rent of Rv 850 2-4 appertaining to chuck A' 

defined, b«Ut al« ev ™‘ ™ ’ .J * ) hi , /amindari v.l«dirute to the plaintiff*, and that he (defendant) did 
.hatstatco thm^heselKfira w|a , not Umi lnm*df b, an, engagement or py rent r ? a.d.ng 

and say^ nothing about m hal; be the wch jamijumma either to the plaintiff, or t<> their pre- 

sell > He sells, d «*r*. «* •*„«*,**. ami he kototon. and that be wa* not l-uud to pay .ent a* above 

perpetual interest tn the land* he helrnn i»ipev > to |hv p, jm tiff-. 

,h . e '".hl'ritnai'ndeVof'the term At the time the sale ///J. afcito-; the High C.«rl. that the defence of the 
*“*•* > iL h *^ r r«, ten n!In7h* of that term to run ^pc^dent wa, .HI founded. 

AHhe eSion of the ten months, the purchase, ad* a T hr MM Mdnt-I UW«-««•* '* »*»«''«»J»ve 
feliwal of the term. He ha* the right of reneaal. « lb. ablated the nght* of th^'opoodent unde, the JxAUh so 
'? n . * ihrmrine ud the land*, hut he ha, no extract or i** is the Raja ft. am! Iu« htu* weir then,selves in a 
6 siJment S the vendor that will run for his benefit; 3ki«« let him have thc land.. In fact.the NKMMta. 

| iy uhkh he enc*ge« I" pa, 1 «*• by GNMM did Ml disturb the pOMCUliU) either of the 
7*1 t'l continue* pi pay that rent tothe Government hm*ur«f the rcpmdnvt. The mete fas. of ,e- 

tain rent, and ™" 11 " . £J; |ulrt a M ,jt for the purpo»eof „ Hflina <anm< be held to have brought loan end the 

nktidnff^Muvnwnt of what he has thu* paid, insisting that H0*«ftfcB to*pondml under the pottah, for thc pattah 
olrtaining re^yment of " ^ JJ deducted on! of the *5 recognise* the preca.kwi* nature of the guntor’. title 

% “ st ssfiar ,ht ,u “ of ,hM k 

! r d '"fhecau^'ihetemwaVia! hb own acf. and the *ak j( |, ha.1 vemed p-d to the Government to take thc 
IK only) (Mft^ land into their own kha* po**ev*ion. or tc settle it on »tran- 
included the uneapi r RANEE SURNOMOYE -,sto the contract with the respondent, then the lecordcd 

PRAMATH RON o M I A. 435 -t Sir 22 rent would haw been the rate of payment by that respond- 

DOSSF.E. ' LANDS cn«. Rot the laml* having l*en *dtW on the hein of Raja 

RESUMPTION BY (RJVERNMINT °E th ^ ^ 1ed (hf ^ lih lhc Bengal Rent Settlement Act 

LEASED AND RE-smbEME.^ WCTMfWH J ||Jf JJ ” im^e with the confmctnal light* of the 
LESSOR OR HIS HEIRS- RENT * A* mlonlinate hrWer. Now. the period of ll^ *ertlement lieing 

BY LESSEE IN CASE '»»- . . tOi current, the ganti right *till *uW*l* and the rvspomlcnt 

- ***** r* only folk for the rent payalJe under the potlah (|6»). 

I**"*"**?** 1Z. r^-S (/V RA'U*) PHI' Nath IMSn RAM Taran 
tTi ZuZfZ'*<*'<*( '»<■* ^ mH ' CHATTERjl. f 19031 30 I A. 159 3 30 C 811- 

*JlsZ,n' « was denved 7 C W N 601 " 8 S " 497 

Governmfnt had ri«bt t» imkd a po*« •* l*«« <*«• taw « W» 

some part of the lamb, and a cl*m ^was u*r ^ ^ (00)piny lhti , or a^gn*. shall, for any public 

in the txottah ptoviding or » be re . fmp**. be at any time desirous to resume possession o the 

the rent fixed if any part of the land* granted pnmoa panted." and the Government gave notice of re- 

"the year fixed for theexpuyof^tlemen^ FRVMjl POTT ». SECRETARY OF STATE FOR 

dency Dirision"; ami the rent fixed for chuck A wa* «»> (19H) 42 I.A. 44 - 39 B 279 (295)= 

Rv 850. k-w st«t on 13+1897 17 Bod L. B 100-13 ALJ. 113 = 21 CL J. 134 ^ 

The theory of the plaint, whjch (1015) M W N. 603 = 17 M LT 80 = 2 L.W. 191 -- 

was that the effect of those J * g 19 C.W N. 305 = 271-C. 26 - 28 M L J. 179. 

the respondent became Eable to the owner ol A tor 


ImJ RArtu*) Put' Nath Da* r. Ram Takas 
'CHATTERjl. ( 1903 ) 301 A. 169 = 30 C 811 - 

7 CWH. 601 - 8 Sar. 497 . 

Resunptlon by lessor 'Government) of. for public 
purpose-Provision for. 


•Hluti *{ ftnbu-Uimt tmo ai to- 
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LEASE—(r ohiJ.) LEASE -JCmtf.) 

Resumption by lessor Government) of. for public' Revenue due on village leased-Payment hv 
purpose -Provision foMf-tf.) of sum named as and for-ProvSfS r «S) 

" * rM " r "' <■« c«fcd«. «w tom ,*) ns. 

' r HiR *■. mckltaky oi State for India in Council 

Tlwfir*iapfK-lUnt wash-wrimkrlbYGm.iarikat sj (1898)26 I. A 16(31) = 22M.270 (285) = 

»f lI k- Lam lulu Cmnpanv on lu a V •■*<. sbi h r.*. j 3C W. N. 161- 7 Sar 459 

tainnla piwnnf reMimpti-Ain fjnwflhrK»*<if'*.br CV1 

ii>ni|Kuiy. their v*re«M. a«ipi*. Jufl. f.< any pal*' bub Jcase 

Is: at any time iloir.«i> i<> ir-umv .4 ihr - S, '‘ Lf.tfI-ASSIGX.MEXT OF & LEASE-LEASE 

P»«nw> upon attain tarn- a> !,. ^rad »«* UKM-Sl B LEASE ElC. 


rompenstlbtii 


•IT.V .. .... Surrenderor 

11* -aai.1 ijhHIihI* *m h4ln. .4 land .rvla G .tern- I- & I» ««_Rri iv„ n cu., rvT nr 

in viittii- <4 .i vin i<I whi<h .Intal , 1 * g,.*.* p Vrt . U ‘ KF.I I.MJUISHMENT OF. 

Ill uctujxiiMi u,. u • ,1 .my tin* rrMim.i*- bv (;*»*. Te,m of ~ Commencement of-" Hereafter 
■** f»r |mHic aitain trim* .«» (•> *<i, c Meaning of. in letter containing agreement to grant 

.nut .(IfUtVus ili.ui ln.r. Pv,4.... 


mewl for puMic pui|»iH-« M u|kin s .. . , _ _ ___ 

iiml compensation. lease-Evidence” ~ 

I lie G.vrtnmenl in '«*h «.w. gate mdire t» r,-M;Tr ■/) fnm.nl ,/ ,;.n dale rtftrrti Io in let!/'— 
taamthrjrwantol tk pimal httlirtotraf j-|Bni 

h m-v Uli. h til. y ««bl 0 Ik « I.. G ,v.maun < by .V to // on 2llt November. 1903, ran 

jiIh|ii ; iu- rent* fnrtli.il privatr Sauli-!*•«, ^Mowc-Onay »Mu«g job ikai I woold kve Ml after 

«•» mm ..;a!4e » P*' fc4 ''' ,,f ,hr 4a »« a ' >hareof the estate No.SU, 

" : 1,11 "‘''"-t IMUtrt* of m«HP km 1 *»» aot I toy* and ywir Intel, at an annual jummi 

an impovMlHliiy. * R *- S40. in. lading the Government revenoe and road and 

H,U that mi. h a *l*mo j " p«h6c pa-p..- - »i,hin P s ' r " 1 B to execute the conveyance oi 

Ihr meaning of tin- contract, contone I in th<. in* and ih. *''' i,e In ‘K?* 11 P"f t,, V in »•)' name, according to the 
»ana(l. and that the Government » 4 » entitW i„ fr . .m> (4 the agreement executed by him ia 

•nth a purpo»e. * ' >«»• ^'««r „n the 15th day of Bhadra. 1308 B. S. In con- 

Their l/fiMiiD* cannot agrer ni.h the cie, that there '^<”(1 do hereby promise and agree to execute 

cannot k a " puhlk puio..^" in t.,km 2 U m | if .i.at la»l ^ ^ U ** n ‘ eahw - 1 ha «*W« day i»«ed notice 
when taken i» not in sm»e •ayoro.het m..le a»aiUl 4 r to “' hc lMUn, ' ,lf niahalc to pay their respective 

the pul,Ik at large. The phra-r met include a pmw ,K., I nuZHH* *' ra >' 'H'^ara. 

object or .. ihe gmetal inki.^t .4 the lKrtti '* 9 as used in the letter 

community. a» to the iMithu|ar iri--t f ;Li. . T' "^. rf ,he ‘ a,c ,hf lr1,cr< a ( ,f ' ,hc 21** No»««- 

•dv : OntJin) I Sli?! 3, kl, , | :l ' ! "i ,P4,! ,hc ld,cr <ogl<l not mtin 

ll.tM.tRAl Fkwiii h in SsCKETAkV of s/m MM| aftciitsdate toperform be* 

INDIA. 0914)421. A 44 39 R 279 2915) •) m u .t. in its proper construction a* it 

17 Bom L R 100 13 A L J 113 21 C L } 134 that he-»h dd execute the leaM within a reason* 

(1915) M W N 603 17 M L T 80 -2L W ml "* 

19 C. W N. 305- 27 1. C 26 28 M T I t-o , a notice of ev en date addressed bf S 

7 1 ’ "e teaanK being icfirrrd to in the letter from A r to H, 

Revenue due on village leased-Payment by lessee 1 ** ‘ noko1 * an <l cot.M«!er«l to see «hat was intended 

of sum named as and for-Provjsion for J‘! r ,hr ,kf fwnntfwement of the term of the lease 

. .. ' Adrw*.) SKIMATI GlRIBALA DaSI V. KaU 

JZXK n* ****** .(tiftt, l,AS Hh ' n »' (1920)33 C. L. J.57- 

-Urts Mmji'tn /. 85C. W.H. 320^(1920) M.W.K.86S- 

At the lime of the giant of a r.llage of a Zemindar the 22 *° a L R 1332^ 29 M. L T. 1 =571 C 626- 
village was not av^| .epa.ately. and prori-ion had to U- 39 M. L- J. 329 (335). 

1 i' h i- W. *:»' ■* 0«.» rtm, 0,. 


ill ««Hain trim. 


> gave make t» r.-Mimr 
i oitkr to eto t dwrihog- 
G.r.inm«iit OaviaG at 


.... -llhw.) SKIMATI GlRIBALA DASI *■ K*U 

' 1 mnmM I,ASHH '^' (1920)33 C. L. J-57* 

' " " f - »C.W.H.320^ (1 9 20)M .W.».86S- 

At the lime of the giant of a ullage of a Zemindar tt, 22 L R » M. L T. 1 =571C. 626- 
village was not a*<c^l orpaiately. and peoeidon had to U- 39 M. L- J. 329 (335). 


™r* h " *»>•«« •«( Terms of. 

ment immie. The iked of giant, aeeordinriv.dwlaied that _ , 

the gianta- «a* to piy •• every year t„ the Cii. a, , l ~ W*’*"** f" /«V W. 

«*•»»". I..«hrvuv nAtpaJ.Tph ^;*£ "Tjf ■*' ^ itulf—Tirm in «u*f. 

<hvd Clearly contempLitd ami ptmi.led | 0f the " huc ‘ , ! w ** h ,ht Application lot a lease was general, the 

registwluo oi the v&gtaud paymn, by lkepMm£3 J*2 T L ! 0 11 * J ' ****** dear, and was that a lease 
the Village the volkvlor of the pei>h«u.h uhuh the., A, . .. ,* ra ^ m ,hc ("bowing conditions", which were 

,or *»' «o fi*. ^ ‘^ c,,k 'l ,n ,he i«sdf. kU that the answer determined 

, °" » arising .u to «k,h t , n n the fAlOwf' /*?. . <n S fon,u;l ' lhe P* 11 '* 

tionof the deed of grant tb- ennv T, K. , W r'? ' (UJ CMr ^ KUTIOXJI EDULJI SHET * 
definite annual sum of R<. a CoLUnt>k or Task.a. (1867) 11 M. I A. 296- 

dary. or whether his li.UBt'y «as , 10 W R P-C. 13 - 2 Sar. 29i 

to the Oommi «e .am (Ik to them t*m£*£Z *im by W U *§tm of fr> 

he WtotodWtodablely them i„ riTCxC + 

f omits owner, held that the s um of r, 7%)... * "jf Tnf f^ , ' on 'Aether a lease for a term of 7 years 
ally fixed as * ..a:-. •A'pravNoa. panted by the appellant terminate «;»K .k-.leath of the 


I.-n.tso*ner. Ud that the . am ****** ******* la* to a term of 7 years 

ally fixed as a s„ m fo corn ' by the appellant te.minated with the death of the 

amount of the Gwr»nt revenue a.iH JZ tt ?'* v^T' ° f sun ivfd - ''-ring the remainder of the 
vtllage | W , ,ha« hlffl|ion h.< heirs and ,eprt<n,a.l4. The lease wasne* 

El£22!^»fin,i «d«4K!5S2!d *sss“ ° f **** •**«* ^ a 

iatJ h , rTK \ fo, , ,h ,hc poprktors of the vdte S* "*} 11 L aJdrcs ^ j by the appellant to all the native 

liable for the burthen, properlv inrideul L LTli?* , °* fers of ,be P"g™nah leased. 

should discharge those burthens in the ordina^Sr^ Wh “ ackr *° K Wgment coming from the 

'" a ‘J * a J bT appellant was. as again*, him. conclusive evidence of the 
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LEASE—(CWiO 

Terms of— 


LEASE-fO-tf.) 


Year of letting. 


terms of the agreement (272). (/V. MaHa --&***/' V" *■«**»/ f"» *t 

RAJAH TEJ CHUND BaHADOOR f. $REE KaNTH CHOSE. '«*• 

riftii\« M T A 2fil = 6 W R 48 P C -1 Sutb. 152^ 1" September. ISM. S took over a then existing tenancy 

1844 J “■ 1 * 1:01 ° W 4 r 1 Sar 278 an estate ; and on November 10. IK*, he gate to the 

- Extras Urmt-Cmtm ifu* e.W. IVpoty C.dkxio, aibMyat uhich to far as is material 

In a case in which a lessee under a written leaae M hi* wa« a. fuCowsThis fed of kahul.pt ,s executed by 5 
right to cut timber up* a custom. A.// fHW whetner any to Ac fufiomng ettcj : T h* I h*« 0* » ***** '»»■ 
evidence of custom could beallowcd to control the exp.^ « patta ,n re^v. of Lm.s »eaj«,.n K . . --****' 


RurroKjt Edulji shut Collector »f Tasn a. 
(1867) 11 M. I. A 295-10 W. B P. C. 13-2 Sar. 292 
Terminable lease. 

-Meaning of. Sit BENGAL ACTS-REM ACT 01 

1859—S. 15—APPLICABILITY. . 


4 pies. I shall pay the rent year by year. Accordingly on 
receiving a patta I execute thi> Kabuliyat. November 10. 
1862." 

/UJ. on a construction of the kabuliyat, that the letting 
was fu the Bengali year, and txK. as the High Court had 
held, a yearly letting from November 10. (Sti J kn Ugt.) 


(1867) 11 M L A. 433 (467). i M 4H0MEI , solaimaK r. HlRENURA ChanIAA SlKGH. 


Transfer of. 

- Sit LEASE (I) ASSIGN MEN I OK A (2) LEASE fOR 

tbhm—Sub-lease, itc. 

Trees on land demised 

-Lessee’* right to. S.t UaSE-LESSLE-TkEES. . 

Void in certain events-Proviso in lease making it 

-Voidable when means. Sa STATUTE-DtSAllISC , 

STATUTE. (1864) 10 M L A 123 (145 A) 

Void or Voidable lease 

- Tot. 

An tx/aat regular lease, followed by p^^cn. and 
impeachable only upon extrinsic iramKiK »»*•«• 
parties to it. not void, but voidable (296). (OrdSkov.) 
alakie Joseph Secuin *. \nna i hiresa itotu. 

(1922)31 M L T 289'P C ) 

Voidable lease-Avoldance of. 

-—Llectiun to treat, as valid-Conduet amounting 

Kcceipt by party entitled to avoid ol rent oae umler M* 

Li Au u *-"»ra.siss 

——Lowr'irigil*f< . . 

Where the levees under a voidable lease are «t Ug «<> 
continue in possession and to Comply with ,«s '«-pobr.£v 
it is the privilege Of fete** to rletenn.ne 
shall be permitted to do>o or not • W } 

ALAK.E JOSEPH SEGUIN ft. AjjM T££ , , 

- Loss's rit*+-tg *»r**~**!** 

pashon fast* *fU**-£l*t-M **'»• non Mrm 

of the ve.Ubii.yol 

the lease that the present wouldII* a 
which such voWabiSty would not mb 
(lessor) itself. £»"* 
p la in .ha, hbftfN 


(1922 ; 601 A. 247 ( 252 3)- 50 C. 243(249 50)- 
1-KASE KOK 32 M LT 115-27 C W N 749-37 C L J. 561 - 
A. I B 1922 P C. 405 - 74 IC 906 - 44 M L J. 388 
Zemindar. 

Chur laud mints Zenikdary—Ijara settle- 

making It mext or. 

\ I ILUCIIIMAH lUI CHHK-MOCUkRAKY LEASE T0- 

123 (143 6 estate oohvu k » under. 

MaL VILLAGES IB ZEMISD.ARY-LEASE OK. 
MUCURRARY ISTIMRARI LEASE CARVED OUl OK 
M'SNa. a»»d /.EMINDARY—Dl.AlH OK ll.'Sll "HH0U1 KfciKS- 

. between the LSCHlAT. 

[Utd SU*‘.) MOCl’kk \KV LEASE—l.ksst L UNDER—MINERALS. 

HOYLE MlCURRARY LEASE IN PERPETUITY AT KIXP.D RRNT 

1 289 (P C ) BY—PBOOK OK--ONIS. 

MOIKUMI. PAINI TALIO LEASE: ACCORDING 10 PRO- 
' , q VISIONS OK KlGULAllON VIII OK 1819-tSTATB 

CON\ EYED UN OK R. 

: v ,' .. plini li vsi by—Lessee under-minerals. 

w «r 1 POTTAH GK AN I ID BY-LSI A1K. CONVEYED UNDER. 

m kKCLAMAllON LEASE OK LANDS XM1HIN ZEMINDARY 

GRANTED IMMKMA1 ELY AK1KR DECENNIAL SET- 
irc.ml.-g to UEMENT—MOCUKRARV ISTIMRARI TENURE IK 

‘ vtipOati-*'. CREATED BY. 

Villages in Zmiindarv. 

-Sto* I Wll E-LEASE TO—ESIATE CONVEYED UNDER. 

' l,nL ,n „ CHUR LAND »T1HIN ZlMINDARV—IjARASElILl MKNT 

P.289(r.CJ OK. 

-O.-parwy right—Ijaiadai*' right to. Sit BENGAL 

Bo nun Nirut ACIS _ ktN1 AC! x try IK.'9-S. 6. 

(1920) 481.A. 49 (66) -48 C. 460 

i. Illicit i m atk: dauchter-MOCURR ary lease to 

| } to the Crown -ESTATE CONVEYED UNDER. 

«m» pnfeetly - •Gtmtrotu* /- itmnh«*—Mt*«s»t ^at. 

ml vudaUe u* A Hindu ZeoarwUr. having an illegitimate lamily by a 
be the Crow.. Makantdan lady dumi. did in his hou-e. executed a nvokur- 


p,a,n ma. ...s ^ Cro-Il U+omvkn lady .kern- did rn Hr* doomt. execu.ei. a nsunur- 

Just cause shown by ‘heksmr. 5 _ ^ ilw riftr ^ o( a mouxah Wonging to his boundary rn the 

brought to declare it vud. * of |(n \ luyti . .umeofeneof tk infant daughter, of that family. S, r«r- 

up, "' h ' "1 “-I‘>“e•»'«r Tl « 

tie* had ken made, m k i(1 (W |J pjn t was in these terms :- 

subject of the lease b) ihe I . ** -\Vfcne» the mouuh aforesaid original with dependency 

be successfully mamtamd AU ^ mnil of K >. 301 Ski a from 1248 

JOSEPH SEGUIN v. ANNA T r jj L T. 289 (P-C.) Fudee. with the ’malwajha,’ all kind. ,4 pain, the Mjerim. 

....' _ L A ,,/ forests, tanks, fou-luns p*d<. the khod kerht land., the 


Where 
reeking , 


.. 1 .,,,,—Rirki e f. (orests. tanks. MHW, p*o.. ine -nou s.rm lam... u,c 

vadal* the title of the per** lurrtn and productive trees, and all the appurtenances 
re a lease » ***^ ,'^neraJone in the p-bila-d ,hen*o. ..cejtieg the Zemiodary. ’Salamee’ (presents) 
■ to avoid l, i* j*®* titended to any one tseptfl) the Bi-het. Barab. Shropeteet Neyar Durgah (torn in the 


Wfh a title IS , 2) y h original) Unds. the aUane. palmjuice go dr.wns ; the CM, 

thoto are “ « to l .halleoge; of «.banlm«.t. a vs.ranee for the «M.ucti«, of hoc^ and 

by ( 3 )!hC , u^nwhomby -Utute aright of ihalknge i. brie kUik and mud walk the village expend being all 
° f ,mrIrf2D7H/^^-) ALAR!E JOSEPH Wk- borne by the n>olorrar«dar in all wnhoutany objection. 
SnXSa BOYLE. (1922) 31 M.LT 289 (P-C.) CukIHm. as ,o caUm.u« has been granted as a mokurraret 
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2555 


2556 


LEASE—((•*/./.) 

Zemindar— (On/J. 1 

ILI.ECIIM'IE DAUGHTER— MoKURkAR' LEASE 
10— L'T VII CONVEYED UNDER— (C.ntJ.) 
lean* from generation t<> generation. Ii i* required that 
Kui'idering yourself the fixed nokurrareedu of the 
aforesaid, you 'hall make pi opr r tiliivali « md regularly 
pay the mokurraree rent year after year. crap after crop, 
and instalment after inMolmcnt into my treasaiy. Thr gain 
or lo** shall be your*. V« 'hall not bring any ob¬ 
lation a' to drought. inundation, hail, and other calamitio 
of the *oil anti the n-aMm*. Von 'hall nuke ^h 'rttle 
men!' and u«r >mh exertion' a> mill increasethe cultivation 
more than before. You 'hall farther give strict injunction 
to your amlah and b«& that they do not alio* thieve' and 
highway robber' to reside within their Inutdarie*. and (iorn 
in the original). Hence then- few w<*d' arc elevated a» a 
mokuriaiec pottah from generation to generation, that it 
nay be of u*c when required." 

/Mi that the grant «a» dearly intended In creak on 
a I I'D lute and hciuditaiy mokurraue tenure. inoMWaih o' it 
contained the C'*nlial worth " gcmialion. to generation " 
which in ih*uim-nt* of that kind had ulway* Uvn cofreidcml 
to have that effect (97). 

Their Lotddtip' do not find in the paiticulai document 
any special term' which would (hMinpiish it Irom a giant 
of an ordinary mokkururee i'timraree tenuie (97 8). (Si 
Jmo II '. lWn / f .) Ranee Sonet Kowar r. Mirza 
Him.' ill Bahadoor. (1876) 3 LA. 92- 

1C. 391 (398) - 23 W E 239- 3 Sir 608 - 
3Suth 258*11 Mi. 149. 
Mai. Villages in Zkmindari-leask w. 

-Grantee under—Mineiah—Right to. Stt MINERALS 

—LEASE—ZtMINpAkl— MAI. VILLAGES IN. 

(1910) 371 A. 136 - 37 C. 723 
Mohl KKARV ISTIMRARY LEASE t'\kVEP OUT t>f 
ZWIINUARV-IJEATH U» LESSEE WITHOUT HEIRS — 

tSt’H EAT. 

-Right of, of Zemindai and of Governm e nt. .V,, 

Kscheat—Zemindar. (1876) 3I A 92 = 1 c 391 

MOKURKARY LEASE—LESSEE t'NDLK—MINERALS. 

-Right t<> St. MINI RA S—I . W —ZEMIM 

MOKIRRAKV LEASE BY. 

MOKURRAREE LEASE IN PERPETUITY A 1 

fixed rent iy—Proof of—Onus. 

- Suit If ZtmtiiJ.ii 1, r.tttr Ian,t, <//,*,,. u , mi „. 

aNt /taw /enW r* K fa! it. 

Plaintiff, a Zemindar, Sued to 1 toner pOvoson of certain 
lamb appertaining to hi' Zemindary from the defendant' 
The plaintiff*' use was that the defendant' held umbra 
tieva lease front 18S1 to I860, and that. con*nuentIv ,f„, 
the exoiralion of the box- they had wrongfully heU mi. Th- 
defendants set up an old mokurroiee grant under «hi h thr-' 
claimed to hold in perpetuity up« the pay men, rfafixed 
rent of ks. 13 |*, annum. 

Util that the onus of p,oofofa Bufcarrar* grant lav 
ent.rely upon the defendants. that they were not relieved fan 
kit burdc-n of proof even if the plaintiff hod failed to prove 
the kabuSy.it>. 'et up by him ami that on the evidence the 
High Court had lightly (boded that the defendant' had mod- 
out then case. 

The grant il'elf. though perhap' not proved in the rmM 
satisfactory nunnei. still purported to be on omient erant 
and came from the proper ai'lody. I. i> lo 4 certain extent 
vended, by the other evidence in theca*, by the eeidcnm 
which the defendant' gave of long continued pc^e^oTJ, 
Oing th.it poNsesMoo back a great deal further than the 
plaintiff had admitted, in fact, to ,hr time of the grant itseff 
ind *ttn beyond i,; and fitthn. l„h, p re or,ETw‘f 


LEASE—(Cma/.) 

Zemindar- (Conti.) 

MORUKRARV LEASE IN PERPETUITY AT FIXED 

KENT BY-PROOF OF—ONUS—(CfW/<A) 
cesto:' of the defendants were relations of the ancestors c* 
the plaintiff; and that «her grants of the same descriptix 
had been marie to other members of the family (254). Te- 
V. AETNEE GOUKA COOMARF.E s . MUSSAMAT S.'ROO COO- 
MAkEL (1873) 19 W. E. 252 - 2Snth. 806. 

Mom Sll P.ATNT TALUQ LEASE ACCORDING TO THE 
provisions 01 Regulation VIII of 1819- 
Estate conveyed under. 

- Pt.'fit/lf m lit itil—l/auMJ inttrtU cnly—IM 1 

“ /h./mJih- nil inftrtrti Iit/tin " in Itiit—Mtininr an! 

tit. I ,‘f. 

1'ncbr the terms of a putni lease granted by the predecess¬ 
or-in title of the plaintiff, a Zemindar, eight tarafs, with the 
exception of the grantor's Brahmotiar and other Lakhiraj 
propertie'. constituting the entire Zemindary. including all 
inletC't' therein, and Julkar, Bankar, Fulkat, Beeb and Thib, 
wee *«ttkd with the 1 st defendant's predecessor, at the a* 
nual jama of Ks. 11.000. exclusive of certain charges 
and expend therein specified; a premium of Rs. 11.000 was 
pud in rc'pect of the lease. The grant to the lessee ns 
(k'criled a» a "Muffasil Patni Taluk base according to the 
provi**' of Regulation VIII of I8|9'\ 

The lea* provided for ,he payment of the rental by cer- 
tow 'pcsifbii instalment', ami that, on breach of the instil 
ment'. the Zemindar should, according to the provisions cf 
Regulation VIII of 1819. realise by attachment and sakof 
the putni interest the arrears, together with interest for de¬ 
fault of instalment and costs. It contained further provide* 
that in the emit of non-realisation of the said rents, interest 
and ants by the sale of the putni interest, the same might 
be realised by the sale of the lessee's moveable and 
immoveable- piopritir.. The lease contained tb* 
following clau* “I shall not cut the trees myself, nw 
'haB ale* anybody rl*e lo cut them. In the case of cutting 
down tree* otho than limber trees and non-fruit^-taring 
tires. I shall give you information beforehand, and. oo ob¬ 
taining a letter, shall cot them down. Ami without a sand 
sgned by yxm. I shall not excav ate a tank myself, nor shall 
permit anybody el* to do so”. The lease provided that the 
les*t should possess and enjoy the patni ntahal down tosoos 
and **'» sons. rtc.. on payment of the rents thereof. 

HtU that, on the true consruction of the lea*, (l)‘here 
was no transfer of the property in the soil and the intention 
of the parties wo* that the grantee should be a kisehoJdre 
only, and (2) the grantee had no right tou* the lands leased 
for making bricks and causing substantial damage thereto. 

The expression "including all interest therein” in the (a* 
does nrf increase the corpus of the subject of the lea*. U" 
LtmttlHSnnJtnw.) r a jah Bejoy Singh dudhoriap- 
Sukendka NARAYAN Singh. (1928) 651. A- 320- 
18 c. L J. 268= 111 I c. 315 »(1928) M. W. N- Wl - 
33C. W N 7=26 A L. J. 1233=28L W.856“ 

A. L B 1928 PC 234 - 56 C 1=65M- L- J- 
putni LE.VSE—Lessee undek-Minerals. 

-Right to. Stt Minerals—Lease- Zemindar- 

pltm lease by-lessee under. 

Pottah granted by-Lstate conveyed under. 
-Permanent tenure-Estate for life—EsUte fur t* 1 

:it. Stt Lease-Estate conveyed under-pew**' 

NENT TENURE. (1875 ) 24 W. B. 176- 

RECLAMATION LEASE OF LANDS WITHIN ZEMINDARY 
GRANTED IMMEDIATELY AFTER DECENNIAL 

Settlement—Mokurrary Istimrari tenure if 

CRLATED BY. 

—Mmvrary or tfnr j/tnl xvrJs-Atitnct of-EfK - 
In 1792, shortly after the Decennial Settlement of * 
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LEASE—(tVW.) 

Zemlndar-(CV«/*/.) 

Reclamation lease ok lands within Zemin- 

DAKY GRANTED IMMEDIATELY AFTER DECENNIAL 

Settlement- mokurrary istimrari tenure 

IF CREAT ED BY-(CW*) 

Zemindary had been completed. but before that Settlement 
had been declared perpetual, the then Zemindar grants 
lands within the Zemindary to .1. at an annual rmt. under a 
Potlak, which ran as MIowv-'TnasWKh a>. in a.cedamc| 
with your application, the land' of the villages in the 'aid 
forests have been assessed w ith a rental of 101 rup^. every 
thing being consolidated. and a PatUh granted to you. H i' 
require,! that you will in all cunli,lei>Ce have the land, of the 
said forests occupied by and other AjvY». and k*P 

paying to the Sircar the rent year by )-ear. accorung to this 
Pm *; and whenever you may I* vummoned foe the p«p*K 
of hunting, you will attend accompanied by all the PwMIfi 


a ' iuid that, on the true construction of the fWah. it •<+* c 
not. taken by itself, be held to have granted a M«urr*'r» ,t 

timrtry tenure (463). _ 

It doe, not contain the term MoM£ or an) yw» 
lent word, from which an obligation on the part o the - 
grantor never to rai*e the rent is fairly to be mletrcd. no. f 
does it contain the expression ‘from generation ! 

or other like words importing that the tenure whether tfce , 
rent was to be fixed or vartabh. was to be hrndfaq^>. , 
it U not protable that the Zemindar immeduuh 

after thccompletion of the Decennial SM<kM^ I 

petual tenure at a fixed rent, except upon ^6""”* "" 
adequate consideration of which there is «o|W* ] 

the transaction on the fate of it a grant of lands P >» »j* 
vated but chiefly waste, with the object on the pa •« he 
grantee, of bringing the latter mtocuU.vat.on^nd^ he 
one hand, it is improbable that the grantee M 
such an obligation without mNj 
assured and permanent interest m the !am»'. m . «* 
other hand. eqSly improbable 

for ever with all hi, interest ,n the improtal* vafc* t* 
lands (4M-5). <*> KkM 

"" *•«* "• fe" f? iSBS*»» 

VILLAGES fN ZEMtSDAKY. 

_ vf-rajmruU mtdtftnlltf afittnlfltUK 

mkr-M«* hOmmmui *! **«J*^XS 
*»all b«~sh> >° «* «™"> w 4«p< 

SgSsSSSSSSH 

aHorded The questKm ^ malefUb ^ ^ 

Ihe'kw b «t out in their Lordships judgment) the Jj 
SSStel was entitled to the «0--Wl pew- «o.9„ 
i-j hande'l over to the village oncers. 

“ i«"“HUkCKM, *» .k< Rap »d .be 

defendant was entitled to the saw! amount. 

The High Court thought that 
cases where, a conveyance having been made of land> «£« 
certain burdens, if from any extraneous cause the burdens 


LEASE—(tW^.) 

Zeoindar-(Ce*rf^) 

Villages in Zemindary—((W/.) 

disappear. the benefit aiviues to the grantee of the lands and 
not to the grantor. Their l^sd'hip, do not read the lease in 
this sense. They hare coow to the conclusion that the 9 p.c. 
was not conveyed to the t uwkxlar. that the « t*<lo handing 
over of the gram by him was really done *i Am a» an agent 
for the Zemindar, and theicforc the claim of the Cdwledar to 
have a p»>pfirtaiy right in the-9p.t. under a personal obliga¬ 
tion to pay the village odkev*. i» quite unfounded in the cir¬ 
cumstances (Vium*< DmwJih.) Raja of Kamnad r*. 
MUTHANAN SLRV.U. (1927) 29 Bom. L R. 1400» 
104 I. C 337 - 39 M L T 258 - 46 C. L J. 231^ 
(1927) M W N. 713 AIR. 1927 PC. 206 
53 ML. J. 289. 

- -Mttnrrtrrlfimrt ik—PIoi *f, in /.(mmLu't mil 

ftr p*Uittun iA/'m! — 0«*i ><( Pr*oi if. 

A Zemindar ha, a* sack a fnm fa,u title to the gross 
collections from all the mouuhs within his Zemindary, and 
it lies upon the party seeking to defeat that right to |hovc 
the grant of an inter iwdiate tenure. 

Appellant, a Zemindar, sued min ,t/u. to recover pisses- 
of two mouuhs forming part of his Zemindary "in 
1 rtvei'al of an alhgation of Muurrar), and proceedings .>f 
the Depot) Colhvtw and Colics tor." alleging that he had 
t mailc over the suit villagc-s. or their produce, to .1/. the 
• predecessor in ml, rot o< tic dlMML in lieu of allow- 
> ance." for his rendering service, and that subsequent!) he 
■ (appellant) discharged M from his service for bad faith 
I rr .. . t . rrt if i . i . t l 


WIMMI^CVI rnr ^r »»»> »sn 

■ Leteupon hi. tenure determined. The defendants pleaded 
that M held the village, under a Moaurery (r.r. an 
hereditary tenure at a fixed rent) granted by the appellant 
as a reward for pad service*. 

UfU, that the onu. lay upon the defendants to prove that 
they held the .u.t village, under a perpetual and hereditary 
tenure at a fixed rent and they could not rely upon the 
defects in the appellant'* ca*e (MI-2). (Sir JamoW. 
cWn/v.) Kaiah Sahib Perhi.au Skin r. Doorga 
PHtsHAlsTlWAREE. (1869) 12 M. I. A 286- 

12W R P.C 6-2B L R P C 111-2Sutb 225 

2Sar. 430. 

_ PofdnJ L** el—Claim I*—Ohm .•/ frt*f in 

The res*■mint's >uit was to establish a claim to i.old in 
pnpetoit). at a fixed rent, ceitain village, forming part of 
ibe appellant's Zemindary. The appellant, denied that the 
.esporsdent hthl the village, in queUkm under a perpetual 
lea^. and alleged that the deed, pndnnd by the repon- 
dent in sun>ort of his claim were forgeries, and that he 
really held them under terminable leases, which had in fact 
terminated. 

H<U. that the onu. was on the respondent, who was the 
plaintiff, to prove hi» ca-ar (332). (t*rd Kinpd*M.) 
yTscataswaiu VLTIIAPAH NAICKER :-. AI-AGOO 
MGOTTOO SERVAGAREN. (1861) 8 M. I A. 327 ^ 
4W.R 73-1 Sutb 440-1 Bar. 788. 

_In a »*it brought by the reswndent to establish a 

claim to bold in perpetuity, at a fixed rent, certain villages 
forming part of the appellant'. Zemindary. the respondent, 
case wa> that in order to secure certain antecedent 
rights of his ancestors, without disturUng the grant of the 
Zemindary to the appellant's ancestor, an agreement was 
nude in the year 1803. Ire. ween the respondent’s ancestor 
and the then Zemindar, by which it was settled that the 
• respondent’, ancestor and his descendants should hokl the 
soil villages <e a Cuttougootaga Krase. o;. in other words. 
> should hold them in perpetuity at a low fixed rent payable 
- to the Zemindar. The appellant’s case was that the lease, 
s under which the re'pondent held mas a terminable lease, 
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LEASE—: CmU.) 

Zemindar—«/J.) 

VILLAGES IN ZEMINDAR V— (CamtJ.) 
which h.ul in fact tmmnjtrd. 

ItiU. Jtiirming the Court* !►+■*. that the 


rt'pew* 1! 
VlA’AIAS- 
MmOIUo 


11 1 e*t ibii*hed tii%ca*e. (hr' KmgiJ*/*.) 

\\ AKA YmiAl’AH N\lt kik ALUMNI 
SERVAGAKkN. (1861) 8 M I A 327 4 W R 73 

lSuth 410-1 Sar. 788. 

Wlik -LLASklO—K'l VIE CUNVivED I NDIlc. 

Ltait la !*if> ami ktw km 1 ,r u :'tf/ ami it, wn. 
halt Haling t>> t f.rat, ili.M/ > / „u frtatttaam; A/. 

A Zemindar Runted an ijaia. tluk-tl 17th Fcbruuij. 1843. 
ul village* Mluated within hi* Zeibimlari to. a hunwul ami 
twenty live year* to hi* wile // in lhe*c word* 1 The 
ijau i* granted to you I 01 the jvffwiiuikc of |w.«i* act*. 
At prc'vnt you have a * 00 . /. and if other *««* u artflei 
s>n be bum. anil if during the term of the iyira you .5e. 
then they will in eijual •hau- enj»y the profit* down to the 
mil of the ij.ua." 

J died in 18*3 and hi* motl. r // U-.nl in l>M. Bui J 
left a * 011 . X. 

The quc'tim w 4 » whetlicr. on tlx true instruction id the 
ijau. it wa* a giant to // and her -**. not king intended 
for the benefit of any l*n* moie ilhtaut than there *peeifi. 
ed, and when J died and // died, it vea*ed to operate. o». 
whether the ijara wa* to // and her heir*. 

HtU, aSf»i«(e Ihl High Court, that, on the true coa 
stiuction of the iyua, it wa* a grant to // and her heir*. 

In their judgment the High Court *ay "There h 
nothing in the lean 1 which would go to *how that it wa* the 
intention of the grantor to limit it to a *builu period. In 
thic can- it *eem* to us that the reference to the * 00 * was 
nude in order to indi- ate that the ijara wa* not to come to 
an end on the death of //. fcvtn if thc*« word* were w 4 
uhiI. the lea*e. under it* term*, would hair denendnl to the 
heir* of //. but it wa* probably thought r*ic**ary to rule 
thatpoiMdor; aad boHhrto nfteH clear thru* 
condition, that the ijara should continue to the bn*fit of 
the con or >on* of //. wa> incited “ In thi* ia*e the widow 
lud no daughter*, and it 1 * Mated that the only i**ue wa» 
the *on who wa* named. The High Court hair pat the 
pr.fer construction upon the .Iwument (Sir *a,*t> 
Pi4(,\k ) Gobixd Ul. Roy Hemindm Nakain 
K uV CHutviiHKi. (1889) 17 C. 686 - 6 Sar 497. 

Zutpesbgj lease 

—Clam ,t frttf ,f- Mtmiamf, 

iiiutitnfu,, kauri a, marl^gtJ fr^rly mku^m.m, r, 
(tait—Dtlaf in lain;. 

Plaintiff *ucd in 1886 fo, a deem- for payment of p,i* 
pal and mtcrc*t and rofrabun .4 the decrer I* *ale. ur i„ 
the alternative, for p.**r**i.« ,.f the property cLimrr - -ilk 
umler a Zuipe*hgi lea*e .41*74. The- ie*p. ndetn*-defer 
ilant* were p r*..n* who had ’purcha*ed the moitja-Mi p-p 
peny at auction on account ol a debt contracted *ub-«,.wt 
to the plaintifT* lien." Admittedly the plaintiff ^ 
ponton under the 5UU le..*e no, any sum* due tbejr 

HtU, that it was incumbent on the plaintiff in a corvtes 
with the ie*pomlent» to give *ati*fa<t<*,y p.oof pf lhf t|o!h 
•UH reality of the original tran-aviiop. ar ..l *, w rei*«ul 4 e 
explanation^of theilelay in *uin S (523) (/W MatmaHu^,) 
GOSSAIN DaIMIH Pl Rl>Ioo^^M| GOPI NaIH.‘ 

. 11893) Bald. 521. 

—hrut umJtr^Higkt ,„j „ lU .f-EutmiUm ul, ,f 
-Dim/ ,11 halt fa, A'.w;,Hr ami mnmt ku-Liu,', 
ngkllo mnat profit* n»Jir-F.xnnt„n funkai.,', n kt 
la-Dnrtt am I,an ntillu r allatU m,-r uU. 

A, W ho had on 2312 1S51 oU. bed a Zuri r** S hte mort- 
gage of certain propertie*. including mou/ah A', obtained 


1 LEASE-(C«/i.) 

Zurpesbgi lease—(Ce«/c/.) 
on 2nd June. a decree against B for the recovery of 
[•-"r-son of the *aid Mouauh K included in his Zur i peh- 
Jta*c and of the amount of mesne profits from fosli 
,2W «<* ^ ^ ^ recoveiy of possession. Prior, however, 
t*’ -"J p.'v* ceding* taken to execute this decree, Xi interest 
m thr_Zui ipe*hg« lea*e was attached and sold on 
/•12-IN74 in cxexution of a *impkr money daree obtained 
ag^in*t him. The *alc certificate described the property 
*-4d u. -tbc right and title" (of the judgment debtor) 1 "under 
the deed of Zur-i pc'hgte lea*e, dated 23 12-1851 in respect 
<4 15 memrah*." including mourah A*. On an application 
, by .410 execute the decree dated 2nd June i860 so far as 
ivl.to. to the recovery of the me*ne pro6ts awarded by it. 
k,!J that the tight to the >aid mt*ne profits up to 7-12-1874 
didnolpav* to the purchaser at the execution sale held 
•« that date and that A wa> entitled to execute the decree 
*0 far a* related to >uch profit*. 

The decree obtained by A was not sold, and presumably 
wj* n* attached ; what wa' sold is that which appears w 
the certificate, namely, the right and title under tbe 
Zcr i pe*hg»« deed, and the right of the judgment debtor is 
declared eo hast Income extinct only from 7-12-1874. This 
Uing aU that was *.4d. their LordOtips think that the right 
to the mr*ne profits under the decree dated 2-648W was nrt 
the subject of sale. It was no more the subject of sale than 
any profit* of the estate which the mortgagee had rectntd 
prior lo that *ale would have been. The title to the mesne 
profit* i* derived fmm the decree. The defendants in that 
suit *«e wrong doers, and the action was brought by the 
nv Htgapr aga:n*t ihem as wrongdoers. The right to the 
mone|««.fit*. therefore, depends wholly upon the decree i 
and if the decree had been sold, the purchaser, as assignee 
of the decree, mould, no doubt, have been entitled to them. 
But What was actually sold was the existing rights of the 
.vjnrtvt drUor under tbe Zur-i peshgee lease. (Sir X" 
ta:m Smui.) GlNlSH LAL TE'VaKEE V. SHAM NaRAIN- 
(1880) 6 C. 213-6C.L. B.M3- 
3 Suth. 773-4 Sar. 161- 
—— Posscs-ino and mt*ne profits on-Decree for-Ex* 
eewtioji sale ol right and title of lessee under lease-Mesne 
profit* due under decree if passes under—Decree ntf 
attache.! or sold. Stt EXECUTION SaUE-PUKCHASER 

at—Bight or—Z ur-i peshci lease. (1880) 6C- 213 

LEGAL ORIGIN. 

-Presumption of. i,tt GRANT-LOST GRANT- 

I'RlSl MPHON or. 

-—“Stt aha Possession—long and quiet possis- 

StON-UWFUL TITLE TOR. 

LEGAL PERSONAL REPRESENTATIVE. 

--Meaning of. Stt STATUTE 6TH 0FGE0.IV. \' 

*>-S.5. (1846) 3 M. I. A. 436 

-Negligence—Death caused by—Damages for-I^P 1 

rep e^ntaticx—Right to sue of. Set NEGLIGENCE- 
l)t AT H CAUSED BY. (1922) 32 M. L. T. 205 (207) P-& 

LEGAL PRACTITIONER. 

ABANDONMENT OF QUEST ION OF FACT BY. 
ADMISSION BY. 

APPEAL 

APPOINTMENT OF—SUPREME COURT OF BOMBAY. 
ARBITRATION-CONSENT TO. 
Attorney-Solicitor—admission of-Supre* 1 * 

COURT OF BOMBAV-POWER OF. 

Attorney-Suspension ok removal of. 

AnHORIT1ES-CITATION OF- 
Barrister—brief handed over at fixed fee p 

ANOTHER BARRISTER TO. 

Clerk-acts of- Responsibility for. 
client. 
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LEGAL PRACTITIONER—(cV*tf.) 


COMPROMISE BY. 

CONSENT UNDER MISTAKE OK FACT—ORDER MADE , 
ON. 

CONTEMPT OF CIVIL COURT. 

CONTESTING PARTIES—EMPLOYMENT OF SAME PRAC¬ 
TITIONER BY. 

CONTRACT NOT TO PRACTISE FOR A TIME- 
CRIMINAL CHARGE AGAINST. 

Eminent counsel-Plea not taken in number 

OF CASES BY. 

EVIDENCE OF—ADMISSIBILITY'. 

EXAMINATION AS WITNESS OF—NECESSITY. 
Execution application-presentation of. 

Fees to be allowed to. 

Fraud or want of fair dealing-imputation 

TOWARDS ANOTHER PARTY OF. 

HOPELESS CASE-WITHDRAWAL FROM. 

Issue-abandonment of—power ok 

JUDGMENT-DEBTOR - PRACTITIONER TOR-1 BANS 
FEK OF DECREE OBTAINED BY. BINAMI IN N \M» 
OF IIIS OWN WIFE-SALE IN EXECUTION OK 

local visit—Suggestion by court ot-const.m 
to. 

Misconduct. 

NOTICETO-tFFECT ON CLIENT OT. 

PARTNERSHIP WITH FELLOW PRACTITIONER. 

Privy council appeal 

PURDANASHIN-PKAC! ITIONEK EMPWY ED BY. 

Solicitor undertaking cause-duy of. 
sub-puenas-altekation of. 

Vakil-admission of.to practise before Prut 

COUNCIL AS AGENT. 

Abandonment of queitlon of fact by. 

_ . £ ff«ion <l«»‘ of-AppuJ-Ount •/ <** '<<t -/ 

^ the appell^u (he three A. 

dscexMd, chiming thcouRb then father a» hors « •J' 

2 B 2 EZ& j..g» 

ZJS pedigr* "hich. in 

judge, proved that 0 and A were dt^endoi lro«t ooe ^ 
mon ancestor. *«« only degr . 

ancestor, ami that the platnt.fi* 

A decree was accordingly made .n favour ot tr.e ptarnt 

the plaintiH’* is thus. in my 

r *^Ssa rssrs rst: 

the appeal to the I n'y L ^ KALkA PaksHaI) r. 

natc J«d«e ■(£'/' (1908) 36U. 166(172-3)“ 

MA ™ 30A^610(^'*) “ * bLLT. 

on TJ 447-10 Bom. LB. 1088-6 A.LJ- *01 = 
8 0 LJ 'll O.C 362 = 1 1 C. 176-18 M L- J. 424. 
Admission by. 

_ Biding ikaraittr apin* <li<nt of - Adn,„i<* 

of a raW made with due 

JEtfS 


LEGAL PRACTITIONER—(tW.O 
Admission by 

of making it. Otherwise, it wuukl not be safe lo sec any 
Agent of Conn'd, without letting the parties, themselves ap¬ 
peal in the mas: tiifling matter. Tin- Couit mu>t in all 
.•nth cases see the parties themselves, if they are not to be 
bound by their Agent' (258 OX A'JL—The admission in 
this case 1 dated to the amount of mone profits. (Lord 
Bi. j&m). k VJU’NDEK N.AkAlN K.AE :. BlJOV <«QV|NT> 

SING. (1830; 2 M. I. A. 263=1 Sar. 253. 

-Tia— f.irowoni aJmnn.n ,« u! of—Effat. 

An crroooxi. admission of counsel on a point of law is 
not fading on his client, and docs not preclude him from 
1 Liming hi* k-al rights. 

In tin* case the appellant* counsel admitted before the 
High Court that the mere receipt of rent from a per sou 
holding land under a pottah which i« void, and not merely 
vudabSc. against the person inciting operate* in law as a 
>o«eimotion of Use pottah. Thr.r LuitMiip* held that this, 
admission wa»«ruKou> in point of law and did nU pic* 
elude the appdLnt’s counsel on apoeal to tbcii Lordship* 
from as*iting the cone*t position of law. {Lord Dairy). 
MAHAR.YNI BfJCI PLKSHAD KOERl f. Dl'DH NATH HOY. 

(1899)261 A 216 f 221J - 27 C. 166(1623)- 
4 C W N. 274 = 7 Sar. 680. 

-- R..itJ in ixJfm.nl a, to —Appeal jn.ilnoting 

ttnalm ••. f—\!ui"lJimUht)—C. mdituni. 

Whew in a case in which the Judgment of lie High Court 
uvitedan ad»'sio« by I lie appellant'* pleader vitally affect- 
mg the a(fdLnt, the appelLnt failed to call the attention 
ol the Judges to tie mallei while it was Mill flesh in their 
mind*, and questioned the cwirttnus of the recital in hi* 

1 appeal to the fthy < owned solely on the Miength of the 
jtmLtil of a person who said that be was present at the 
trial, that he would certainly have noticed any such 
admi'Moa. that -och admission was not made, and (hat the 
Mdbnl * pleader was. owing to the lapse of lime, unable 
to recall whether lie made the admission or not. Ml that, 
.diet -uch a laps* of time, that wav wholly insufficient 
(529 50). {lord BntimotUr.) M ADHU SUDAN t'NOWDHKI 
: ( HANDRABUI tHORDHRAIN. (1917) 42 I.C. 527 • 
21 C.W N 897‘-(1917) M W N 618-6 L. W. 437. 

- Re.ital mnlahn in jndgmtnl as to— Duly of af 

triiOtJ party in tou of. 

Where the judgment of the High Court recited an adnus- 
*kn l*jr the appellant's pleader vitally affecting the appell¬ 
ant. Ltd that it wav the duty of the appellant, if the rtcital 
*a. mistaken, to cau*t hi'ph-adet to call the attention of 
the High Couit to such mistake, while the matter was still 
ftub in the minds of the Judges (529-30) (Urd Uuckmai- 
) M\DHU SUDAN OtOWDHkl V. CHANDKABAT! 
CHui DHR vlN- (1917)42 I.C. 527 21 C.W.NJ97- 

(1917) M. W. N 618=6L.W.437 

Appeal. 

_ - Apr f( m*t restraining right of-Validity U again,t 

iMhis case it appeared that, in consideration of the High 
Corn deciding the appeal before them upon «re point only 
that is. the validity of the Mooklcnonub. the counsel for 
the appellant Mated to that Couit that he would not appeal 
fu rn the decision as to the validity of the Mookttinamah. 
The r«>ah -A that agreement was this, and a very import- 
on, ,uih to the patties, that by obtaining the decision upon 
the validity of the Mookteinamah alone, the case became 
a <a* not decided against B. the party in who* right the 
ircelLnt ma* suing. If the case had been heard by the 
Iligh Court, and upon appeal the merits had been gone into, 
and the whole matter determined upon as tn a surl by B and 
other? B and the persccs claiming under him would not 
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Appeal —U'ontJ.) 

have I mu preluded f:<au appeafing to the Privy Cuuucil. 
I«l might. i»n Ik*other hand. hare had two >u*cc>dvc dr i- 
xion- .ig.iiii't ikm upun ol Ll guen- to the 

merit* of the can*. Rut cuofiniag it to the de i>t*in cp»a 
the Mookternamah, it was really xil—tiiating a nee >uit lor 
an advetvr verdict. leaving it open to A’ and tk app-.llant 
hiitw-lf. if he C«ihl get a new and genuine it annul in hi. 
favour, to king a fn>h viit. 

//,/./ that it \»a* clearly a vafed agrttraM <« the part of 
Cnun«d not to .ippeal (207). 

Thu.- Wa» trolly very jjxd and saBcieot Cuci'klc-iaiiwa 
for >itch an abutment nathe part of Cowoxf. a^paiiol 
the conduct of the .a** (204). (ItrJ Jj>h; Jo*. . ) 
MOONSlIRi: AMEER Al l r. M\llAlt.lX>E |\HLKjll 
SING. (1871) 14 M I A 203 9 B L R 460 
2 Suth. 479 2 Sat. 731. 

-Ex paiic htonn* . 'i—Cinti.M o/outi.it,,, 

Duly j> to 

Where an appeal it htunl n 

*1 t" king to the notice the Jkufil adu.-rj* w«4la* 
htnriUrwIuiik /1 John , I HOMAN 
DAN I’RasII\ l»f. J.tNKi Singh.1 1916)44 LA 3/(34)- 

44 C 573 ISA L J 154- 
21C. W N 423 * (1917) M W N 2S5- 
IPat L W 234 - 25 C. L J. 259 «21 M L T. 240 
6 L. W. 526-19 Bom L R 410 391 C 316- 
32 M L J. 206. 

Appointment of-Supreoe Court of Bombay. 

—-Axtkcnty of. to regal* ./ ,/r 

fMliliontn-Rolritlion of.tjCkiiUr onJ Liter, tottn! 
eonitunting 1 lit Coun-Voltdity. 

It i' n.«t 'aid that the t ha,to ami latter* Pat^t COM 

luting the Sq .y could not. c*tri.t the 

authority of than, .wit to regulate the appointment of ir. 
own practitioner*, whatever it nay lie. for that wmli U* a 
proportion utterly untcn.iNe (439). [Or. Lurk 

MorgankLeech. . i84i, 2 m i a 428 - 

3 Moo P. C 368 2 Suth 428 1 Sat 215 
Arbitration- Consent to 

-- Hint,in S nature of. on client, See Akbiiraiion- 

Consent td-ucal Practitioner. 

I1859)7M LA. 441(4734). 
Attorney or Solicitor-Admission of-Supreme Court 
ol Bombay-Power of. 

—C^Ur^i Ixt/tr of MS-M, mod.- „ 4 /w 
l ohditf- ( twJihtiiu. 

On 1311 1834. the- SuDtcme Court at Bombay made and 

ne>- or Solicitor of any per**, who skull p,od«.c a certi- 

it an In" “’'IT''' 1 * r* aU ' ik,k ' h ‘P ^ )eat» 
o an Attorney Sdtc.to, of one of the .Supreme loom in 

India, and ah) a Certificate of hi* good Cairo 

and ability signed l.y the master with whom he «h<, k; 

have served hu derkhip in India, and aho In one of tk 

principal officers of the Supreme Court at the P^ K tcIo 

Wh // e / / S !H h C [‘ k ' tt,P ' huukl tav * l * ffl WeJ - } 

thank C ^ 3 Valid ^ M rule and 

that the ( ou,t had no power to admit as an a-.torrev a oer 
vn powecsing only the ju ilihcation specified i n it' U), 
£#»/**.) MORGAN r. I.EF.CH. ' 

U841) 2 MI.A 428 -3Moo. P. C. 368 2 Suth. 428 = 

a.. „ lSar.215. 

Attorney-Suspension or removal of. 

—/W of High Court, ,H luJu a, to. 

.. JL7‘ Ca5e °” c i "« of the High Court oWj 

that the powers of the High Court could, if they thought 


LEGAL PRACTITIONER—(Cwtf.) 

Attorney-Suspension or removal ot-(Contd.) 

it ica-uulfe (e\vn though such a case might not, according 
I * The rrp.rt. of <a*e* in England, have seemed asyttto 
hiie i«rn r-dkially mogni«ed by the Superior Courts of 
WoluinMer a* a cau*e of punishment) remove or suspend 
fr-un praetke an attorney of the Court.” (85 6). 

n*ti, I-rM ip> olberted that tlsey were not awareof 
•i> trouhJ authorise the striking of 
the appellant off the K.4U of the High Court, where such a 
>!ep W.ali Hi l« 'inctionrd Ly the practice of the Courts 
in England (»). (/jvJ Jmtue Wool.) STEWART. /* 
tk.- motu rtf A (1868) 1 B. L R. 56 P. 0. - 

10 W.R.43P.C. 
Authorities—Citation of. 

—« t ], <- hearing of appeal—Duly in. Sa LEGAL 

htAcmitnen- Am \l-R* ftrtt hearing or. 

(1916) 44 I. A. 30 (34)=44 C. 573 
Barrister—Brief handed over at fixed fee by another 
banister to. 

- hutting , f ki,-k„ U; from t'unity form,, i» 
• (—Ml l, ruJu. t tf ,1. 

When a KzrrWet hand* over his brief to another barns- 
Ur at a filed fw. tlw former does not thereby entirely go 
«* the ca*e The hanJing oser of the brief is not 
lantauxwint to a transfer of the case to the second barrisur. 
'■* 4* to nuke it rx« lo*i\r|y hi* own ca»e. He merely hc4d* 
the brief f«^ the fird Barrister at the fee agreed upon bet¬ 
ween (km. and he would Ur guilty of most unprolosiooii 
mivenduet if he were to take the opportunity, wkitt 
” deviling" for an«bcr Banister, of going behind that 
HariHw'' l ack ..nd extotiin-a higher fee from the lay 
client. {IsrJ Won in (ton tf Clyft.) MACA0LEV r. 
JlM-.SN Oh IMF M IREMF COURT OF SIERRA LEUNL 
(1928) 28 L. W. 958 • 110 1. C. 321 (*)- 
97 L J. P.C 60-60. W.N 806- 
29 Cr .L J 68912)-29 Pun J. L B.4M- 
1528; M W. N. 431 - A.I. R 1928P.C.264- 
55M.L J.M6 

Clerk of-Acts of-Responsibllity for. 

K,gr { M*t4t,,m frrty Ufort Courl-Miirtfrc 
kntMim ot lo—Rftfonnklilf for. 

Where a solrcttor induced (lie covit and the opp** 1 * 
party to believe that he appealed for a tespondent for "bco 
■e «W not in Ut appear and the court was thus led to 
niairxe judgment again*! that trspondcnl in the belief that 
he w» rtpiM H. the Judicial Committee Ui tb»t. * w : 
ever night have been the xAcitor's personal knowledge ol 
the pixcrcling. he was rc*ponrible for the acts of hi* <*«». 
am] coukl nut be acquitted ot. to say the least, gross cart- 
•c'MKNSin all,wing tk appeal to be conducted as it 
■175). {Sir Joma Ctfn/t.) MAHARAJAH PERTAB 
\arai.n Singh r. Maharanee Suurau koer£»^*J / ' 
Trilokianaih. (1878)51 A. 171-4 C. 184(187®)" 

3 Sar.840 = 3SuU-w®- 

Client. 

- Comfrmiu ty. uni/r mi it ait or ignoron,/ 

rightt^Cor notion of mttiakt, thonfh not txfrtlUT ** 
-Duty a, rtfords. 

A profcN*ional nan acting for clients, and taking 
onnection with the execution of a compromise direcw 
ansmg oat of the matter in which he is employed, is 
to warn hi> clients if they are acting in ignoraoce ol tj* 
.uture of what they are doing while he is in a pojjj 
inform them, or under a mistake as to their rights whicn 
.oold correct, even though not expressly asked by tbem 
the subject (226). 

The oeder convicting the appellant was set Aside by ^ 
Lordships on the ground that the documents which W 
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ClienM CoatJ.) 

attested and in relation to which he wa> alleged to hare 
been guilty of professional misconduct woe shown to be 
valid and deliberately accepted compromises of condwtiiy; 
claims to an estate dependent upon an issue of doubtful 
fact as to its l>eing joint or separate and that in refoence to 
that issue the appellant had not actual or special means of 
knowledge while the parties were not under any mistake 
(Sir Arthur Wihoa.) LUBECK, AN ADVOCATE. /* rt. 

(1905) 321. A. 217=7 Bom. I* R. 891*- 
15 M L J. 132 

- Dtaih of—Informing Court of—Duty at to. 

A practitioner who appear, for >e\etal respondents.one of 
whom dies before the hearing of the appeal, owes a dear 
duty to the Court to bring to its notice if he is aware of u 
the fact that one of the respondents for whom he ha. en¬ 
tered appearance is dead and no longer tepre-ented by him. 
(Sir John Wallis) MAHOMED. WAJID All KHAN r. 
PURAN SINGH. (1928) 56 1 A 80 51 A 267 - 

33 C W.N.318'19 C. L. J. HI 27A LJ.85- 
29 L W. 123-(1929) M W. N 220 = 111 1C 601 
A. I. B 1929 PC 58 - 56 ML J. 301 

-Gift from—Validity of-Onus of proof of. St. 

FIDUCIARY RELATIONSHIP-PERSONS IN-GlFI OB 
TAINED BY. (1927) A. I B 1927 P C. 148 f 150). 

-Will of—Benefit under. Stt UNDER HINDU L»» 

-WILL-BENEFIT UNDER. 

- Hi// tf—pradHtoutr affotnttJ txttulH amJ Uk,u; 

Iturfit unJtr—Diif of-Mf.^tui ftrum U weilf or 
frtpart will-Duly to itt to thtnl k mag. 

In a case in whkh a Solicitor, who was appointed txecu 
tor anil who received a benefit under a will, was km d him 
self to have written nr piepared the will, their l.orih*ip* 
observed:—It would, no doubt, have been more prudent and 
business like to have obtained the service, of some mdepo 
dent witness who might have been trusted In *<e that the 
testator fully understood w hat he was doing, and to hate 
secured independent evidence that clause .6 in wrtKwLr 
(theclause which conferred the benefit on the Solicitor) was 
called to the testator’s attention Their 
lie understood as throwing the sSfhtmJ doubl« the pnnci 
n u uid down in Foul ton v. AnJrtw(l. K./II. U 

L olht, "Si' 

7 Bon LB 851 ■ 
3 A. L. J. 68 = 8 Bar. 813 = 15 M-L J.271. 

Compromise b y. 

advocate admitted as such by appropriate 
?SjRT IN INDIA AND DERIVING HIS GENERAL 
AUTHORITY FROM BEING BRIEFED IS A SUIT- 
COMFROM.SE OF SUIT BY - IMPLIED AUTHORITY 

counsel fob oiheb side-decision of-acke 
MFNTTO ABIDE BY. 

INTERLOCUTORY APPLICATION—PRACTITIONER RE¬ 
TAINED FOR AN. 

Pi fader-Compkomisf. OF SUIT B*. 
purdanashin—Practitionfr employfd by. 

sun—C ompromise of. 

VAKALATNAMAH OR OTHER EXPRESS WRITTEN 
AUTHORITY-PRACTITIONER DERIVING HIS AUTHO¬ 
RITY FROM. 

VA>yb-C 0 MPR 0 MlS$ 0 FSgrr BY. 
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Compromise by 

ADVOCATE ADMITTED ASM’t'H BY APPROPRIATE 

Court in India and deriving his general 

AUTHORITY FROM RUNG BRIEF! D IN X SUIT- 
COMPROMISE OF SUIT RV-lMPI II l» 
AITHORITV AS HI. 

- Bam and ujtui. of—Xoi jii off nuy of .■«. 

The implied authority ••( C<«uum-I Ian f««l on the fri.il uf a 
siit to compr<xiu« the *an«c i* not an appanage o( uffirt. a 
dignity added lij the Court* to the statu* of luuisler or ad- 
\uCJtc-at-Liw. It i> implied in the inter. -t* of the ' Unit, to 
give the foUc*t henefkial eff.st to hi* employment of the 
advocate. (L*J .t/tiu.) SofRFNDRA NaUI MllKA 
TarUBaI. 4 Did. (1930)31 C W N. 153 = 

(1930'A LJ 189 A I. B 1930 PC 158- 
58 M L. J. 551. 

- Ex ft t n iaHru.lhWi of. h> nt to /*,- tout rut y—FJfttf 

of. 

The implied authority <>f cuun-d l>ii« f.doti the trial uf a 
vat tocomprowiiie the same can a!way- 1 * counter mamled 
l>y the evprr-s dim linn* of ihctlteM. No adc<xak- lia* 
actual authority to settle a Cav again'l tin- eaptr** iictiuc- 
tions of In*.hrnl. If he vun*nlrr* »u.h express in*truction* 
contrary to tbcio*tru»tiuo>uf hi* client, hi* icmeJy it to 

MnlitUtf Sovrenimu Nath 

MlTKA T.UUBALA 1)\M. (1930)31 C. W. N 453 » 
1930 A L J. 189 - A IR-1930 P C. 158 58 M.L.J. 551. 

- Sam ai that of aivxatfi in A hg/anJ. StAlauJ, unJ 

IrtlauJ—Gr.mnJi on -4n4 authority imf/itJ. 

Ibe power to contptomi-e a -oil i* inherent in the posi 
lion of an advocate in India. The omsidvMti.m* which 
lave led to this imphtd p.wvt Ivins e>1aUi*lid in the ad¬ 
vocates of England. Scotland and Ireland, apply in equal 
measure to India. It i» a power deemed to exist became its 
rxi<encc i* neemary to effectual* the rclati<m* between ad* 
vocate and client, to make p»**il»k the dutie* impeded upon 
the advuraic by hi* anorptaiwr of the <au*e of hi* client. 
The advote i* to omdoct the cau-e of Iris client to I Ik* 
«tn>«-t <>f hi* *lil and under*!an ling. II- mud in the- intc- 
re*t*of hi* c bent be in the pmitum. hour by hour, almost 
minute by minute, to advance this argument, to withdraw 
that: he must make the final de.iduo whether evidence is to 
lie given or out on any que'liun ol fact; 'kill in advocacy 
is large!) the result of di*ciimmation. These power* in 
•.hem*!ie» al»o*t amount to power • of compromise ; one 
punt is given up that am A her may prevail. Hut in addition 
w the* duties, there ts from time to lime thrown upon the 
advocate the responsible ta*k of deciding whether in the 
cowr< of a case he shall a.xcps an offer marie to him, or on 
hh part shall make an offer on hi* client's Ivlulf to receive 
or pay something less than the full claim or the full possi¬ 
ble lability. Often the decision mud lie made at once. If 
further evidence i» called or the advocate lias to address the 
Court the octa*km for settlement will vanish. In such cir¬ 
cumstances. if the advocate has no authority unle** he con¬ 
sults his efimt. valuable opportunities are lost to the- client. 
On such grounds as they: advocate* in England, Scotland 
and Ireland have long been considered to have an implied 
W»*er to settle a suit in which they have received a brief. 
Their Lordships are unable to «e why the above con'idera- 
boos should not apply to an adroeate in India, whose duties 
to his diem in the conduct of a soil in no wise differ from 
those of advocate* in England. Scotland awl Iteland.Tliere 
are no local condition* which make it le*s dedralile for the 
efient to have the full benefit of an advocate’s experience 
and judgment. Their L/.rd*hlp* desire to confine their ded- 
won cm this ooint to the case of advocates, whatever their 
qualifications, admitted as such by the respective appro¬ 
priate Courts in India, who derive tbeir general authority 
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adwaaii \i»mii 111* vs sith i:t imoritnit 

rum I IX INI'IX ANM I'lklVINC HISGtNLRAl. At III**- 
lillY IKDM liMI-111* IX A >* II— ' OMPKuMI'l «►» 

SHI B\—IMI'IJH* \LIII"~llv " I".— a’.aU.) 
from |*ing Ukfvd in a«'iii <hi kb <11 -i .< • !>»•*. yL>d 
Aim.) SU'RINDRA S.llll Ml IRA . I vRi I’-vl \ l>ASI. 

(1930 1 31 C.W N 453 1930 A L J 169 - 
A I R 1930 P C 158 56MLJ551 


• IN'H. M*R Ollll.k s||M—DitTMUX — 
AGkEEMKNI Pi ABIDE CV. 


— — >• ttul'U nly / 1 — . 1 . .••tty. 

A, mi'!, :—Lxp«e** .tutUnily (•••ni the vlwnt i» 
to vntilk- «ouiv*el to Commit lire !.-;luiic* of I .n ihul to the 
dcUTiiiinalwn *4 '.be counnl l*n the him >:ue. (lid 
Shiv.) jAMIITl MM H iTRAN CH.VXD.VUIAIIA. 

(19*1) 26 Bom. L R. 772-11921; M. W N GIG* 
35M L T. 136 20L W.571 = 
A. I. R 1921P. C 260 10 0 & A L R 1011 - 
831 C. 380 17 M L J 136 113 1) 


INTERLOCUTORY VITI.ICATION-Pk VCTITIUXIR 
RETAINED ink AX. 


— —i\>mfumut .>/ mil ly—P«*r *f. 

It docs not appear to be- ik\ esvrey to decide whether a 
brief to appear up« .in interlocutory applicant* »wsh a» 
this (an application foi the appointment of a nscivtf) 
could of itself Confer authority upon counsel so briefed to 
mile the whole action. It is obvious that briefs on some 
interlocutory applications could not obviously confer soch 
authority. In other application*, ami especially in motions 
for a icceiver in a partiieiship suit, or on motions for an 
injunction, ii has been common practice in tlj« country 
(England) for counsel to settle the whole suit, but whether 
they derive their authority solely from the brief on the 
motion may be open to question. 

llftd. on a consideration of the whole curse* <4 the 
proceeding* and the cummunkalk** of the partie* Uah with 
their own counsel and with one anulher. that it wa« the 
intention to place crowd, who had ken briefed to ajprar 
on behalf ol the defendant in a 'uil awl support an interim 
application filed by her f.* the appointment of a receiver, 
in the same position and to arm him with the same autho¬ 
rity as though he had received the brief to twskci the 
entire suit. (L<rJ Atm.) SoUREXDRA NATH MlTlA :• 
TAkUUAU D.WI. (1930) 31 C.W N 153- 

1930ALJ 189-AIR 1930 PC 158 = 
M M L J. 551. 


I’i t\ der—Cum promise ui hit bv 


- P.wr (</ —SfiiiJ *jfh*itf—A m Avui/j. 

A pleader, who due* not hohl and has no( filej in the suit 
before the Court his client's general power of-attornev 
.mthoriring him generally to compromise *uil> on behalf of 
his clients. Cannot be recognised by a Court as bavin- any 
authority to compromise the >arl wiles* he has filed in the 
suit his client's vakaUtnama giving him authority too*, 
promise the suit before the Court. (Sir /*£;.) 

SoukiNDRA Nath .Mura .*•. Hiram ha Xaiii Kin do- 
PADHAVA. (1923)33 M L T. 291 (P C )= 

L.R 1P C. 133=(1923)M W N. 734- 
A.I R 1923 P. C. 98 - 841. C. 721 - 
45 M L. J. 453 (155 6 
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Pl'RDANASHIN. 


by. Su Legal Practitioner— 
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Compromise by— (Cmtf.) 

Si n —compromise ok. 

- .Umitm.m ■•/. vUty er in fart— Lawful imfr* 

mvtftttimg-Gmfi duty Umnd, and U- pan dicta 

.* /.«#.-/-(*. P.C. 190S. 0 .23 M. 3. 

In a case in which an advocate who had ken briefed c« 
tLs trial ol a ^ai: cmpronMd the same. htU that as no 
inprsike of any Lind wa* c-dablished. and as it was estab¬ 
lished that ik suit had been adjusted either wholly or in 
part by a Lulul compromise. it was the duty of the Court 
to record the agreement and pass a decree in accordance 
therewith. (UfdAthu.) S 06 RENDRA NATH MlTRAP. 
I vki BAi.A Dam. (1930) 34 C-W.M. 153- 

1930 A L J. 169 - AIR. 1930 P.C. 168= 
58M.L.J.551 

-Adi. ate admitted as >uch by appropriate Court in 

India and deriving hi> general authority from being briefed 
in a nil—Implied authority of. Sff LEGAL PRACTI 
tk>mk—Compromise bv-.vdvocaie etc. 

--Intertxotoiy appIkaliwi-Praciilioner retained f« 

an—( uenptumix of *uit by—Power of. Su LEGAL 

practitioner—Compromise by- interlccutoiy 
APPUCA i ION. (1930) 68 ML / 651. 

-Ilc-sler-Compromise by—Special authority— 

Necessity. s>f LEGAL 1'RACllTIONER-COMPROMISl 
it—Pi eaDER. (1923) 16 M. L. J. 463 (1656). 

—Piirduiashiii—I'lactiuncr cmploywl by—Authority 
of. S,. legal Praciihonek—PurdaKaSHIn. 

--VakaLitnanuh or other express written authority— 

PrAtitioncr deriving his authority from—Power of. Su 
LEtiAE PkACl 11IOM R—Com promise by-Vakalat- 
KAMAM ETC. 

—Validity !■/—Av»/r It A (tunJind in idtrmimH 
—E*l.+t,m,*t .'fomframiu ly Ccurt-Peu*' oud d*>l 
a 1U. 

An agittmerit to COWpromiK a suit must be estatfohtd 
by general principle* which govern the formation of wo- 
tracts, though there are special rules governing its enfwtt 
»«* by the Courts which arise out of it* intrinsic 
If the agreement puipoits to be concluded on Itehalf of oo« 
er kch the parties by their respective legal advisers, t* 
6i>t two questions that arise, as on the formation of 
coetraos by agent*, are 

1. Hart the agent, the actual authority of his prioap®- 
expicss O* implied, to conclude the contract ? 

2. If no *tual authority, had he ostensible authority » 
a* to bind hi* principal against the other party, relying <0 
ostensible authority* 

An agreement to compromise a suit, however. alO<“J 
necessarily involves recourse to the further jurisdiction « 
the Court in which the suit is brought to effectuate u* 
term* ..f the lompiomire. And in several cases in En0* 
law the Ccurt'have refused to enforce the agreement ol 
compromise vbete it has been established that the M 
virer had in fact no aelual authority to settle, or acted ond« 
*e>me serious misunderstanding, so that to allow the otbtf 
party toaitupcman ostensible authority would be to im¬ 
post «p>n the Court an exercise of jurisdiction which *onM 
in fact work substantial injustice. Hence there maj» n * 

a third question 

J. AY’iM the Court where the suit is comproml'ed g> rt 
effect to the terms agreed i 

The questions in issue have, in a case arising i» ■, 
bf determined in accordance with the law in India, aw 
by no mean* follows that implications of authority 
tre readily infened in otlrer countries ought to be e^atfl®' 
ed in the conditions which prevail in India. (b> rJ 
SOURENDRA N.UH MlTRA T.ARUBALA DaSI. 

(1930) 31 C.W.N. 453= 1930 Ai*/ <? ( 
A.I.R 1930 P.C. 158=58 M.L* 


89 = 
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LEGAL PBACTITIONEB—(CW.) 

Compromise by -(CwtJ.) 

Suit-Compromise of-(<W). 

-Vakil—Compromise by-Fow tvd attorney confer- 

ring— Whal amounts to. Av LF.GXI. PRACTITIONER-- 

Comprom.se by-Vakil. (1922)17L W . 481(4M , 

Vakalatnamah or other express written 
AUTHORITY—PRACTITIONER DERIVING HIS 
AUTHORITY FROM. 

-- -ImflicJ tHtk.'ritr *•/. t* ftmfirtmiv. 

Quart. Whether the legal reoeesenUlive in Court of a 
client deriving his authority from an 
ritv, such as a vakalatnama. has mfM «iho..t> t« com 
promise a suit for tl»e conduct of whuh Ik- » 

Different considerations may well a,,* m h «iv » ’ 
their I-ordships express no op.m.m on 
A,ki») SOURENPRA NATH MlTR A r. Tm '>' ]»«• 

(1930) 31C W N. <53 = 1930 A L J 189 
A I B 1930 P C. 158 - 58 M L J 551 

Vakil-Compromise of suit by. 

__ <»f*rri*t-H'U "• 

A vakil appointed under a pouer of att^ney authoiwn; 
him to argue the C«. to m‘pecl ^ . 

mt „» ..d djpodt»d wi|M.W - J** 

.. 

” a KV&)-*.b «C'>- 

U T2M L T fP.C.) 137 - 37 C L J 501- ... 

26 Boa L.lln-WIC.632-(.9M,M W K M2 DOWUt 


Consent under mlsl.ke or (Kt-0.de. aide on 

-«/»/»«' U-ttMim. 

On pioceedi*!* 


T00LA. 


(1923U8LW 437'139 J- 
AIB 1M3PC18. SSMLT^JfPC)- 
26 Bom. L- B 189-40 CX J- ^77IC, W ^ 

Contempt of Civil Court 

f - w f ""’ 

to a «ngl< fo,m . , 0 hit -ri^anee. and HW condort *r> 

remediesappropr.ate oh.sgn_ * ^ 




LEGAL PRACTITIONEB—(Ctw/dJ.) 

Contesting parties-Employment of same 
practitioner by. 

- Pr.friftf. 

The wool and most dangerous of all economies is the em¬ 
ployment of the same solictor by all the contesting parties 
(J43). (UrJ AthnyH.) S.XCHINDRA N.XTH ROY 
Maharaj Bahadur Singh. (1921) 181 A. 335- 
19 C. 203 (212)-L R 3 P C. 171- 
AIB-1922 P. C. 187 = 30 M L T. 96= 

21 Bern L R 659 = f 1922) M. W. N. 338*- 
1 U. P. L B (P- C.) 57=711. C. 660 - 26 C.W.N. 859. 
Contract not to practise for a time. 

VJiJUf—BrMth tl—IuiHUtli.-u rtilrjimu; 
Grunt *f—Praltth'*:r hit j UrnUtr anJ .r i -heil.'i — 
PcrtHtniif Afivr* m/k fratlilitan—l ’j'lJll) . 

In Shanghai the two Ivan, to of the legal profession 
(Bannlcr and Solacitoc) are amalgamated. The appellant 
and the ro*M*lei»t. who were called to the Bar of England, 
mere admitud to pixii-e and prarlittd as duly qualified 
legal practitioner* at Shanghai. They agrml to cany on 
the ptalike of la* in partnership too ther. Sometime after, 
ihr appellant desired 10 return to England and executed a 
deed by which be agreed not to jna»ti*e at Shanghai for a 
period of five year* in Morn for a .uni of money renounc¬ 
ing All his right, in .he sai.lpirtner.hip. 

tto his re commuxin; to pia.ti*e in breach of the ague- 
meat, an inju-wti n *a. issued by the Shangliai Court 
irMilining hi* fro* breaking his engagement, 

Udd that the Court had juri'di.twn to so restrain him. 
There is noica*on why- apn*on who tarrict on both 
bunches of the pr..f^'i««n and is a legal practitioner in 
Shanghai should not enter into an agru-menl not to practiMt 
I (or a reasouaMe ii*e. {If ><* ) KOI t < H »!• 

Hi Misciiin Home i. John Charier Edwaki. 

<1912)191 C. 822 17 C.W.N. 216. 

CilmltaJ charge against. 

Ck*r{t i* mulurt tf-ll’kj! ukU l*—Pittui*H 
hm.ut uW tirutatH i" /»-'/ rf—Xfitiuly f>>r- 
t um-t rf—Ourct vV* dt/flltf h ram »(. 

Where the rharge again*1 a legal pM.tilioHW ran M 
foOuv^ *** 

- That in suit No 120 of 1926. in the Court of the Sub 
lldce. Agra, you made an unfair u-c of your position a« 
p-al ad»i*er of the Agra United Mill*. Ltd. and forced the 
' otlsk, agree to gi»f yc« a fee of Kv 12 000. That you 
dkl nothing for the mills except file your vakalatnama.” 

H(U that it *a* framed m vagoe terms, giving no indi¬ 
cation of the real gravamen of the charge. 

The charge is in the nature of a criminal < h.’rge. It is 
one which demands precision in Matcment and stricine*. in 
woof T*mlr* ) ASHARFI I XL r. JUDGES 

or the High Om-ri of Judicature at Ai i.ahabxd. 
(1929; 32 Bern. LB. 556 - 31 C.W.N 432 
1930 A LJ 134 7 O W N- 264 1930 Cr. C- 205 = 
A IB. 1930 PC. 60 58 M L J 183. 
Eminent counsel-Plca not taken in number of 
cases by. 

__ MiiaUinihlilr *f—l*ftrt*tt i.-i rtfij’ifs. 

Where a long retie* of caw ranging over a long period 
of time when parties were represented by eminent c-.unsel 
are dtckW in a way where, if a plea nliiih w-s evident had 
Imn taken and upheld, the decision would have Urn the 
other way. there arise* an irresstilile tonclmion th.-.l the 
p'ea was not taler. Uvaus- it wa« felt to 1* bad. (fsrJ 
/La tin ) K'J' BRIJ NARAIN RAI ?. MANGI.A PRASAD 
K „ (1923)511 A. 129 (138)-16 A. 95 

21A L J 931 = 19 L W. 72 33 M L T (P C ) 457 
28 C. W. N. 253-A. I. B. 1921 P. C. EO • 


i* 
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LEGAL PRACTITIONER—<C ,U.) LEGAL PRACTITIONER-^/,/.) 

Eminent connsel-Plea not taken in number of I Issue—Abandonment of-Power of. 

cases by- -\nfi. j- ImfartMUy ,.f .-.fate by family aotm-hm u 

<1021 MW N 68 IP LB 1924 ^ 

10 0. & A L R 82 26 Bom L T. SCO - 5 Pat L T 1 i A vakil's general powers in ihe conduct of a suit include 
11 C L J 232 2 Pat L P. 11 11 0 L J. 1G7= . the jlundomwni of an issue which, in his discretion he 
77 I C 689= 16 M L J 23 | «U«k* it inadvisable to press. So be/d, where the issue 


— - — i - -- r-- uic i»ue 

Evidence of - Admissibilitv I a> to the irrpaitibiliiy by family custom of a 

-fattilk*. mri* firmly ,n ;r •mlSSlErfm!! * as WuRhl in ,bf & 

I **'•> Kam Bommadevara Venkata Nam- 

CI1H>N_.\C||I.\ If K- 1 \I M r_I ir.ll I k cii » MHA NA1DLP. RAJA BOMMADEVARA BHASHVAKARLV 

• N,.k. | ,<•. 7,W 14 c W N 6 S X ' ,UV - i l l°S 29 1A 76 M M. 367 (377), 

„ , w - fcb 93 « C.WJf. €41 ■ 4 Bon. L B. 643= 8 Sar. SN. 

- . Jud«« ol drtt.r-P I1 ct 1 .lo t , r f.r-I, 


IKrridrtK« K r. 1 X, M.UK KM S Farsi 

cniox —action nt.KviMNcr— irGAi Pracii 
IK V*.K. tir. flfC9) 14 C W N 86 93) 

Examination as witness of-Xccessity. 

— I itig.itir>n—t ‘.•II'iiioir.i>r • f—I«pt nt of paiiy t. — 
l"U« .i. to .V,. t oMI KiiVhl —St ir—« o.W-k«'Vlsj 01 

— Consfxi 01 Mill to. (1922f 17 L w 181 '493 


- — u «wiwi—riatnuojici ior— iiansieroi 
i—i. p*i nt <■: cu :y r< — decree obtained by. benami in name of bis own wife 


-Sale in execution of. 


•\ -Ik! ill —I kin. 

ittilly. .v.. f, I" 


Fees to be allowed to. 

-.Iff.at . nty ,n r, „> 


**■*« li u "101.150 , 

.»**«■ Premuticgr~'“nffi? 

.wthoriMil aMR-Mrad,T (DKiOt.ETC. (1923)51 1. A 24 (27 8)-51C 2M. 

I'.i K * I - Pmrtkut h ten ft at. after obtaining leent tabid- 

19-1 18 1 A. 531 14 M. 726 1 1 atidity *1 transfer and cf furebaie-fsate to bit obtain- 

V* .It... I .. / . I « * . .... . .... 


' -/-rifniM—//HITtpnU WHIM' 

eJ an! fnrebate maJe M/W diuhring fast of be'being 

"-ere b. namiJar. 

Apmoa. who had acted as pleader foe the mortgagors ia 


In 411 appeal from an ..i.k- r a«ji«lip K n*,,* pi. fio the \9 eno *> ***> had Kttd as pleader for the mortgagors ia 
appellants conieiuhil that th. C,«,t cried in dir- li. - I \ MM| 10 ,bc "**'***. obtair.eel a transfer of tie 

the payment of dud*- f.v i„ u, u (||, c ,,.4, v ,, lKr therein benami in the name of his wife. Thereafter, 
*5 *allowed his wife to get lease to Ud. without informing the 

1 heir I MtiNlnp. fi, 1.1 that tUic wa* no gr-w.l f«. r alter- 10-11 ,tul ^ * ai a n,e,c henimidar for himself, and tbw 


■ . .. .. ii ia»ir» « i:ii| \. l | B | ..— ■■ u. u.iuv vi ni> -in. iii>n.uu, 

*■5 be^allowcl his Wife to jet lease to Ud. without informing the 

I Iwir I "trMip. In I I tli.,1 rUeic wj. no fnmn«l f.-r alter- '°“ M ,h<! ^ %ii a n,c,c hfnimidar for himself, and tbw 
niSthe'leiiM'in.filenwM M.-w inthat re*pr«t .di^nia- P"«h*>e the property at the execution sale. At the lime 
11 1« »Cfcar* whirl, r . | r fo%- J "•'«'-'d *al« the pleader had long ceased to be pleader, 

poit nim r than I" • ,|| *, Kc ,Sr »eie represented lyy other pleaders, and there 

nude the *4 mil wlMMiKr ,<Wnf aP|<al .islf I. * J ' "° ‘hat any knowledge he had obtained while 

nose it Cone* Dwlcrth* brad of rnM«; Mik . **j* pleader wa« in any way conducive to lit action 

I, c i* a ; "fi "b •'I’I'tiI iiirh p<a ln.'|\ of that raiini j mi tbr property through his wife at the execotk* 

the t i«i( will take il faM.. 1 . ' *j‘r 


. -*.■■ ->ii»ji m p« irr.'iv of ihit opfii | y'v'i') miougn ni» wue nine oecsnw 

it aill lake it int •:S* jl I c 

y*'; ‘I- till, m fact" 1*4). ,' ,n ^‘he mortgagor for declarations of the invali- 

/" rr.v."/ kAjlNWR X.UtAIN kAI: Bit At Gonxii' 1 *** Umta 0 ' ‘1‘crec and of the execution ("f 
m0 ‘ '1839) 2 M I A 253 1 Sar 2*3 '£*' ,hc I*®** «» ! *‘-in.ng a transfer of the 

;- l> " " !l 1 |- int —!>•> •, I *. 1,111 ,hc nimc of hi * ni,c 'itiated the transfer 

I 4-C.,.,vi.it,M.-n-llfuI*f. t ierftr.„»i. 1 -, * yTtg - ^ lh ^t his allowing her to obtain lease to 
1 it 'iltim.itelv untZ ^ ‘he fact that he was the real tratt- 

dcfcn-Ut nhi* .,f >uit $.mer.iDv. S„ Cims -pvmu.v 7 ^ ^ and ,l,tn 10 pv^hase, vitiated the sale 
•'«' I'OIXr. , 1883 101 A 113,117/ o r. ™ ^ 

Fraud or want of fair dealing I mini tat to Had the p«t. base at the execution »ale betn open and 

towards another party 0 J ,putallou ' J*®** 7 'he pleader the result might, in the circums- 

- Pr.fn.tr - ^ of the case, have been d iff emu. (Lard IhmtJin) 

When coun'cl f.v'l .. ,1 1 * . . N ^fi^* Al4U D *SI r. DlNANATH MAHISH. 

the SJ i ' '' V- ? *! ■ of <1923) 511 A. 21-51 C. 299-A.I.B. 1924 P-C-8«“ 

there cawCt • - J ' "*V"'**<*y**' that d»4)M.W.N. 155 - 22A.L.J. 177=19L.W.349 

v .. ***wwxnt III he matiff * ru 1 ^XCTT fid.tAA i. k T V ina 


M. * 46 A.ii V. 1 # I - j? U v* . 

30,1 *°"! 33M.LT 472■ 100. AA.LB.408 

impiliJf,„ hj 26 Bern L B. 615= 2 Pat LB. 96 = 29 C.WH.491 

JtrJZTl : - anoehrr I 811 C. 752 - 46 M L J- 6* 


pj.«y ; e. 'QZZZZlXSS I T . 811 c> mm4 *** 1638, 

(Av./ < *,/«./.kijAtt Itt koncciM k.n . ’ L ° Cal T,slt - Sn 88e s '<on ^ court of-Consent to. 

"•“"•“SS";.. -' w |—b«.-i. 


1 18€8) 12 M I. A. 2,2 2 Sar. 4W. 

Ii i' undoaUedly Hie duly . 

reason.dik‘douU ,.si.N„ p n .hW ,|J" “ 7“ 

judgment „f the C,4„t. .0 n.4i„ui„ ihe ?*Trf "tO* 
W when they f„| p„,L,,|,r ‘ T f ,htu (hnt - 

‘hat therecn 

inipu'mg fiautl, hc (ji , 

easS^s 

(1868) 12 M. I. A. 242 - 2 Sar. 419 


.,*1 enevi oi—iaecision ot case oaseo 
presMon formcJ by Court from such visit and without 
cxn-Klrnng evidence in the case-Propriety. See APPWb 
—I°Cal visit. (1907) 341.A. 115 (124)’ 

31B. 361(392)- 

Miscocduct. 

ACTS AMOUNTING OR NOT AMOUNTING TO. 

Allahabad letitrs Patent. 

BkIBLRV—ADVICE 10 CLIENT TO HAVE RECOURSE 

TO. 

Charge of—probabilities ok case-Considera- 
TIOX OF. tv JUDGES OF FACT. 

criminal offence-conviction of-Removal 

FROM ROLL ON GROUND OF. 

Deed. 
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LEGAL PRACTITIONER— 
Misconduct -(C.W.) 


| LEGAL PRACTITIONER—(CVW.) 
Misconduct— (Cc*tJ.) 


TZt .hoJ.hv .*rTO— Mahers n»ncc t» ksojv I Am «own» <» » to- 

*“ - * «- » *«*«.. 

repression of—Indian Courts k»wek or— >g iiui »he had n.» title. or a doubtful title. to obtain the 

\VF4KFNIKG OF paal of letter' of administration. for which an application 

SUBORPINATE COU«TS them peeing. «hci, Lu.tM.ips «*dd haw M> ik k* 

SUSPENSION (OK REMOVAL) FROM PRU IKT ON lfWr opwi the appellant <w C kl to Iv cwfiiincd. But the 
f ROUND OF • finding of the High Coo«t negatives that knowledge ; ami 

ACTS AMOUNTING OR NOT AMOUNTING 10. upon ifc« finding of the High Coo.t. their lordships tel 

lftV , hom brief handed «** by aoocher to*. although in this matter the appellant has been guilty 
-Banister towtiom nnei ;..^| u iiv ■ki. k iht-i. noinmn. is well 


GROUND OF. __ • 

ACTS AMOUNTING OR NOT AMOUNTING 10. 

—Banister to whom brief **? •»«*;*£* 


i TI n^ftfa^d V > S rrS r ofhMwrte Sum <Sm °f a pm «»**• •" « h '» ®#5 ■' 

u r,,V ^ LttAL pEcn I iom'k-Kukim Vk. ttxnwf, of me. be b« been at yitted 3 £*« add 

b). LEGAL rRACTIil , snog 55 M L-J-296 with the ■w/*rr juimm which is a accessary MgicdiCiit ill 

« and thrrrfmr lhal lli\ Col'.lluCt. though 


-Bribery—Advice to client «o Have •*«*»•**■ ** 

LEGAL PRACTITIONER—MISCOSI.UU r-BMW»V 

- Ck*i"X dit* **' ' ,f "I* 10 J *** 

Gaining it him/If. . ^, 

There can hardly be any misconduct on the P*«« 
practitioner more serious ihan the •* of hr I* 
which he stands to hit client to th,- disadvantage o. ■ 

client and the advantage of himself. . . 

Where. ta»cmfa«bkb« MB’"**"" 
vantage of hit position of M* m «*nki dM ■» 'J* 
out of the subje:tm*uer of the ad. and obtafa B far Um 


»»n incmmar ■ .. "ft.. 

every fraudulent at?, and,therefore, that hit Conduct, though 
crnuiraUe. doet not hear the iterator which the heavy 
sentence paved upm him would stamp upon it (287 8) (Sir 
Mm»ir.C<4ntt) NivnON r. JUDGES OF THE HIGH 
Court. North Wfstern provinces. 

(1871)14 MIA 267 * 10 B L R 88- 
17 W R (PC ) 35-2Suth. £05-3Sar. 16. 

- Imfr+fnrtut [rr.fvki h <Wf unit/ 

i'tfMWr Aw—/Vw/rnr/p. 

When- ihertidme showed that, in hitpr<de^*ional capa¬ 
city. the appellant, a legal practitioner. was guilty of grave 

‘ . . n a. ... >.l nk... Ik.. 


out of theMbjKt'MlHf of the wl. ■ "J* Dmrklkt *!• ul cwM not ombmk *Mn lb# 

self, the Court Wow nu<le an order *«ikn.lin? s m •«* lll<(U , h , itt n<Kke. MJ. that such 

practice for three yI'M. Mi. that the order went »uri rrtwUl jmoan ^ l0 •• mmmU# OM# “ for tu.jxnding a 

the direction of meicy at it could i mrmm ■) ,,^^1 the meaning of S. 13 of the Act 

CHANDA SINGH, htk ,. .... XYIlloflfo. llWwn.) QllARRV. /* »/• 

(1910) 14 C W N 52 I1C L J 38 (W90) l7 1 A 199 -13 A 93 10 A W N 231- 

7 M L T 412 61C 269 12 Bom L R 425 5 8tr 638 . 

l ,c Xi i'Jmir r 91 ° <>o M L J 1*7 _ tjMm *(. i* must**'tf 

10 P W R ( 1915) Cr - » BW .^ J<4 Av4 dU- h' 

-Criminal offence-CdnviiGon of. Sit LEi-vl TRAC A;H /( nm j ift , e grtffnimtltmiml »* Sniff*nt* 

titioner—Misconduct—Chimin u. o »\ enci. ^ „ tljtluc f*—r>nu*tiit» ktwm /tftnir*f f Jll * r 

rv«,i r'omluri in reearel to. £v liCAl I’RtCII *! jJ?* Jt<— Pref'itly. . 

JfS 

ef * nl1 f.*dwOed a criminaUa«e and with whom he had an alterca- 

Appellant, a plewb r. JJSh. but e-her jodget ohhc High Court inlheir 

Mills. Ltd. for - « JgJTj ££ | wwj capacity and in mCnOKC to their conduct fa the 

give advice or to conduct ca*e> «** SThargeoTSir p-Wc du-ie*. The ^iun » wbethet 

ed an increment to bfa reta.ner on the «£ JJ prijwifap of ««h dM WMliluWl ' r. ..-onahle cau*c 

t bathe would nol appear for Mr.-,- .£3? meamng of S.S.4 Ihr liters Patent for the 

trustees for the deheriu.e-hob.ers .n .he m. ^ o( , u ^ H ion„ from practice under the powers 

lime when bfa r JJfS confcrrr’l by the Wim Patent, 

was still running, appellant made I ^ //f/J |hj| . ( M 

filing of the plaint in the Mid Having regard to the fact that in this case a contempt of 

accepted a faief from'he pUinnrism that M,rt. ««3#ihedty committed by an advocate m a 

IS that, in doing so. arWUnt mSZ hi-ielf per-ally in his profession^ 

only of the primiples whKh gT&S VTA rtortw.lldrG^bfal MM# that tUre was reasonable 

adviser, but of the ordinary pnnc.plcs d j. ^ ^ fo( lhf order spending .he pH.lioncr from pract.ce 

tween man and man. and lhal his comioc. ** f45) 

form and improper m substance, and was g ///V ,hat. as the whole controversy aro* from 

conduct in the discharge of h.s |fce of „* petitioner as an advocate conduct- 

meaning of S. 13 of the Legal in the in- aca^e before the Court, and the contempt of which he 

Appellant's conduct would not have t*jn j ^ property found guilty was committed in the attempt to 

circumstances of the .PT*.***. ASHARFI vindicate hi»prof.^ional conduct in a palliation for which 

been first deterrmned. ^ c J™£\ v n C m RE , fce «*b lesponsWe. He petitioner could not cjbpc. U» 
LAL p. JUDGFSOF THE HI ?Jq 29) 32 Bom L B 556= I the order of su‘p-n>ion by drawing a distinction bei««n 
AT ALLAHABAD. T 134 =7 0 W N. 264 "his ra|urity as an advocate and h.s capacity as an editor 

34 °V, W ’i?i2 miMPC 60 = 58M L J. 483. (45-6). (S,r Ad me S^r.) S. ^'KBA.iHiakV, h,r f . 

(AW31tCr L 

the appellant, a barrister, had advised Mrs S, ho client. 
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LEGAL PRACTITIONER -(CortJ.) 

Misconduct— (Cm/.) 

ACTS AMOUNTING OR NOT AMOUNTING TO— 

(£•*-/). 

- L'tifJtti'H lakufiual r./j/iv- /.• r in>m; .at ti 

frwr l ill f., ,* * uf m. 

Ii is improper for a legal pnetitfeatr who lu* * led for 
one party in a dispute to act for the nth r pjilj in *ul»c- 
quent litigation Iirtwetn them relatin'* to •«iri<ir;«dtf 
that di'pute. Such conduct i>. to 'ay tin k**t «i h. ortu 
to mivTonieption. and i> likely to iai«e *u<piiMi in the mind 
of the original client and to embitter the *ul~«qixEi litiga¬ 
tion. Thi-i* a matter uhi,h concern* the huver of the 
profo'ionf’40). ( Sir/‘in £/■,.) M V kv lJUAN IIika 
Devi p. Kinvv ik Dii.biim Singh. 

(1917) 421. C 236 21 C.W.H 1137 = 
1917 M W N 636*7 L W. 133 
- L jh Aff/iutin$ ,u kki/f. ( r//,-*/-.!//(• 

ilaUmoH <u is h/Iaih 

The gi't «.f th.- offence imputed to the apj*l]inl. a Bam* 
ter. ill u-'pect of thi* trarxaction »a* reduuvlto thi*. 
that lie. knowing that 4 portion of the money* to he r„nml 
by Ids client from a creditor Firm was to I* empbytd in 
payment of hi* fee*, drafted for bis client a letter (akalat 
ed to induce the firm to believe that that adtaine «a> 
sought for a different purpose. As a nutter of Ui the 
creditor Firm declined to advance the bun ; and there 
was no complaint whatever on the part „f any ptt~m «,«. 
cerning that letter. 

//,U, that the drafting of the letter could not be taken 
t'» COMdlMt 'uch pan profe>'iorul mis,enduet a* wnkl 
justify any part of the revere xnteike parsed agaimt the 
appellant (2X5). 

The appeBant'* client did u.uvt n^ey for thr purr.*, 
stated in the letter. Such an .i|>phulion doe* not in.piy 
any uiKkrtaking that the money if advanced i* to hr ,-ar- 
mailicd; i* not to Iv mixed with the general funds of the 
debtor ; .mil that no part of it is t., I* withdrawn. -v f r. 
tempirauly. and appl^l t„ a imoore .ahrr than the .me 

NI " ION ;. Jt'i c.}\ 

or THE High Court, north-Exnteux Prcvino* 

,7VU 8 D rn 4 M 1 A 267-10B L R 88. 
17 W R fP. C )35~2Sutb 505 3 Sar 15 

~—i\'ili(,m 4 fu.tin. *0,-. 

F * ,,Hrf k *#/, f/iitfi mmr t* ft,; i „ 

toil rtt wav/. 

Unrle. Rule 95 ; ,f the Appellate Side Rok* of the Madras 
Hl gh COMt . ptmkm m responsible to the Registrar foe al 
tv printing cha-gesi,. ^ ^ him ^ ^ 
Ix-half under tho-r nik*. To that cxienl a vakil mu*»ov 
opetakin.lH-cnnJctoflkrwit *ifh the Reghuai ami 
vn h. < » . 192). 

Vakil'haw the oth.r gener-l function. appScablr 
only t.. tbe liar in gfMnl. I«t |q suitor' at liiw. that 
they most in the conduct of all *uit« entiu*ud to them r ft 

“ d 

«hkh c .uH-d the pro clure of the Court to be the vert op- 
PNte. of w hat «u<h procedure ,h.«ld be.fi r *t 
' hie. secondly, orderly and thirdly. pm , - 
Mutt heebent’sn^.v that w.x* duly received by him »?. 
paid by his clerk* into the Court in proccr tine for rV 
ting of the record*, ami that 

£* ,he <** to the clifflS affixing ilj devl 

ion of the High Court that there was reasonabfc^ausc for 1 
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AOS XMOUNTING OR NOT AMOUNTING TO-(M 
( 1912) 391 A. 191 = 36 M. 543=12 M. LT.396- 
(1912; M.W N. 963-16 C.W.N. 1081= 
13 Cr. L J. 680 = 14 Bon. L. R. 1079- 
16C.L. J 634-16 L C. 328-23 M 1. J. 114. 

— — Stinting awf fit nmiwcialion. 

A Vakil of the High Court signed and sent a letter to 
ar.< Aft vakil of that Court, who practised in the District 
Coens Miboidinatc thereto. The purport of the letter, 
whirh wa* one of several printed forms prepared for circn- 
I if:- n to vakil* piasri'mg in the mofussil. was to the eff«t 
that the vakil to whom it wa* addressed could easily send 
hi* rlkntS case*, “cisil and crin-inal” to the writer who 
w.sjll cmduit the-m in that Court, and "as a remuneration." 
th. fers paid liy the client* would be shared between tht 
■titer a -.d the vakil who would send the cases. H/U, «*• 
curiing in the view of the High Court, that the letter was 
within S. 56 of the la-gal Practitioner* Act. 1879 (198) 
(/.-.y Par mn Char an Chaherji, /« n . 

(1895) 221. A 193 -17 A. 498 (510)- 6 Sar. 635. 

— — Fa. Hnf-falai • rtymoiuf Ori-muf rtiiilmrU. 

S. 15. 'j*> S. (!) of the legal Practitioners Act of 1819 

i* ik/. confined to acts done in a professional capacity. 

Petitioner, a pltailer. was bound over by a Sub-Diviskaal 
'lagi*iratc to keep rhe peace for a period of one year, a»d 
•hat order wa» confirmed by the District Magistrate and by 
the Court of the Judk ial Commissioner. The offence which 
hebad aenmiti.d tWCT—ecUd with an agitation against 
payment of the Miia, fij/a/d. and it appeared that in the 
cour« of Mivh agitation he did not confine himself lo pro- 
te*t*. however vehement, ag-inst the tax, or against its injus- 
ti e. hat that he urged an orgar.ind resistance to payment, 
am! attempted lo e-tablish a *y*iem which would have im- 
p «b I ami might have defeated its recovery with grave dan¬ 
ger to puNic peace. l he*e conMderations kd 10 his being 
Corn r. Ted as above referred to. He was ako directed by tbe 
Court of the judicial Commissioner to appear before that 
C.-a.t to *how raure why he should not tc dealt with «n*r 
S. 15 of the Ixgal Practitioners Act. On enquio'. that <ooit 
camelkd petitioner'* .anad until such time as the petiik*« 
would satisfy b> his future conduct that he was fit for re- 


Hf!J that the circumstance* set out above were soficient 
to found jurisdiction under S. 13. sub-S. (/) of the UpJ 
Pravfitior.crs Act. and that no leave to appeal ought to« 
Craned in tbe case. (UtJ Budmailtc.) SHANEER 
CANO* Damir :. SlCRFTARYOF STATE FOR INDIA. 

(1922) 491. A 319-49 C- 845" 
31 M. L. T 192 'PC.)-A IR. 1922 P. C. 351- 
18N.L B. 176 = 37 C.LJ-lw- 
25 Bom. L R 131 ^ 27 C. W. N. 343-691. C 367- 
L R 4 P. C. 36-18 L- W. 69- 
(1923) M. W. N.528 = 44M.L.J-3* 

ai.lahabad Leiters Patent. 

-S*. 7 xml %-\f<mkr cf Eng/ilk hr admitUi * 

*i:>**tf*fHizk Cmrt- MiitenJuit ot-JuriuM'** " 

///'* Cetrl l » 4 j/ a-//*. 

H.U that a member of the English bar who had been 
Emitted as an advocate of the High Court of Judicature at 
Allahabad became thereupon subject to the disciplinary 
juriHlictioo of that Court, and that that Court had junrfic- 
non. under Ss. 7 and 8 of the Letters Patent, and the rules 
framed thereunder, to deal with him for allegged miscon¬ 
duct (43). (Sir A»Jr, V ScM) S. B. SARBABHICARV. 
!*r f . (1906)34 I. A. 41 = 29 A. 95 (IM* 

2 M. L T. 1 = 5 C. L. J. 130 = 11 C. W. N- 273= 
9 Bom L. R. 9=4 A. L. J. 34=6 Cr. V J- J 6 *. 3 

9 Sar 173=17 M. L. J- 
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Misconducl-(CVW.) 

ALLAHABAD UTTERS P AT ENT— 

_S. 8 —ReauwUt uuu with * muni *; .•/—i Vhit 


ti. 


Their Lord>hip> will not attempt to give a definition of 
" reasonable cause" or to lay down toy rate o. tar mter- 
potation of S. 8 of the Letters Patent (AUahaba..) »this 
respect. Even- case must depend on itsown circwmsunces. 

It is obvious that the intention of the Crown was to p»e a 
wide discretion to the High Court in Indu in .egarf to he 
exercise of this disciplinary authority. The n,^ o^ the 
Court, framed under that sect,on. mdtcate 'hep*"*""* 
taken by the Court itself to secure that the power, >1 ill no. 
be used capriciously or oppressively, and there it 
, 0 apprehend that the r «>t unlependence of the !bar nj 

risk Of being impaired by its exerci-e. On the other himl. 
it is essential to the proper ^muuyratron ofja^ t^ 
unwarrantable attacks should not be made with impmiy 
upon judges in their public capacity (45). (Sir A*J «- 
& Mt ). S. B. Sarbadhicary./* «- 

(1906) 34 1 A. 41 =29 A. 96-2 Mil- 
BC L J. 130*11 C W. N 273 9 Bom L B 9 

60 L ^ LJ.34=6Cr.LJ. 152-9^172= 

_S 8 Rr 2 and 197 ot-rUneau-.Viieandnet *!- 

Charp '.f-tmt /M Cm* «*» «*• 

Rule 197 of the rules framed under S. 8 of iIm r l**f> 
Patent (Allahabad) provides for casesta 
justice and judges may. for good cause. 
or trial, suspend or remove from the rollof he C«.*aj 
advocate of the Court,amlis'«PP ! ", lb f. w 

SS5 > Charge 

“' M l,, T,-S C.L. j. 130-11 C. W N 273 

URIBBKY— ADVICE TO CLIENT TO HAVE RECOURSE TO 

_ Char re ef—P'wf af-Qnantnm. 

The appellant a barrister and an advocate, was charged 

as an advocate for the prosecutron m an ^ ' 

suggested or hinted to «he pro«cu o, « ^ ^ U .U an 

expert witness to induce him to give eT*k«ce.n.cn 

thatthe appellant in fad 

a hurried ct»ve«a^ ^ ^ It(ncmL * r lbe words 

greater part of »hr h deposed to were 

— 

Fvidmce of—Client's statements to third parties 
”ivI7an«ed'idvice in practices’ absence-Evidence of 
about alleged ao i R EVIDENCE ACT. 

**(1906)841 A. 66 (63)=34 C-129 (147). 
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Charge of-Probabiui irs of Case-Consideration 
of. by Judges of fact. 

1 - PermiiiiMity. 

In a case in which a barrister and an advocate was charg¬ 
ed with gross misconduct in that he advised his client to 
bribe an expert witness to induce him to give evidence 
which would be favourable to the client. held. that it was 
permissible for judges of fact to consider the probabilities, 
to consider whether, in view of the practitioner’s standing 
and experience, it was probable that he would have given 
such advice(64). (b-rJ Arrvf.) BOMANJEE (QWASJF.E, 
In re. (1906) 34 I. A. 55-34 C. 129 (148)a 

2 M L T 96 5 C. L J.123 11C W.N 370 -- 
9Bom LB 3"5Cr. L J 50-4L.B B. 27- 
9 Sar. 188-17 M. L J. 67. 
Criminal Offence—Conviction of—Removal 
FROM ROLL ON GROUND OF. 

-Order of—Privy Council appeal from—Maintaina- 

Uhty. Sre Under this Very Sub-head. 

(1899) 26 I. A. 242 = 22 A 49. 


- PrmeeJin(i fen—Ckirge >r Inal—.Yeeeuily. 

An advocate convicted of a criminal offence might pro 
petly be suspended or removed fiom piaclice under K. 197 
c4 the ruk> framed under S. 8 of the Utters Patent (Allaha- 
badlwithout further charge <« trial (44). (Sir Andrew 
SeM<) S. B. SARIADHICAMY. In re. 

(1906)341 A 41-29 A 96*2 M. L T.1- 
5C.L J 130-11 C.W N 273 - 9 Bom L. B 9- 
4 A L. J 34-8 Cr. L.J. 152-9Sar. 173- 
17 M. L. J. 74. 

■ —PreeeeJmgi fer—InfHiry in—Neeenity—Queitian- 
in; •(legality of emhelirm in-Permunh/ity—Order of 
remecnl—Prirj Cemneil iff**! fre>m—Sight ef. 

A conviction of forgery followed Ity a lenience of two 
years’ rigorous imprisonment is sufficient without further in¬ 
quiry to justify the court in removing a vakil from the roll 
of vakih and caaccfing hi» certificate. In proceeding* taken 
for the purpose o| so removing him the vakil is not entitled 
to go behind the conviction in order to show that he had 
committed no offence at law. 

An appeal does not lie to Her Majesty in Council against 
an order *0 removing the vakil as it would be indirectly an 
appeal from Ihe conviction. (Sir Puli >d Caneh.) RAJF.N- 
DRA Nath MUKF.RJEE. In rr. (1899) 26 I. A 242- 
22A.49-3C. W.N 736 -lBom. L B 708- 

7 Sar. 656. 

IFEF4). 

—Alla alien alter exeenlien nf—Pn'^Mf •</ a/terati#* 
heniit—Pnrgitif dnhmeit—IHitinttio«. 

The alteration of a deed after execution i. never a thing 
to be lightly regarded. Honesty of purpose without due 
knonledge of the law will not save it from being in many 
cases a mischievous act. Where, however, the knowledge is 
not defective and the purpose i* dishonest. the conduct is 
*wmi exemfdi (1134). (M Sumner.) SOLICITOR. 
In tit matter a!. (1922 ) 31 M. L. T. 107 (P. C-). 

- Alteration dishonest at. niter f xeenti<m—Pi<niii- 

wuut f*r—Qmntnm tf. 

A solkilor who altered a deed after its execution with a 
view to evading the penalty for camping it out of time 
held to have l«n rightly found guilty of dishonesty in a 
matter of professional conduct. The order of the Court 
below striking him of! the rolls for such conduct held not to 
be unduly severe in the circumstances of the case. (Urd 
Sumntr.) SOLICITOR. /» the matter ef. 

(1922) 31M. L.T. 107. 

- Fill—Deed inemiistent with—Prefiratnn t>f. 
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I)Eki»-4f.W.) 

Tluii l<fiM:i|>- in no u jV .a* lion ik pnfHidj of dud* 
king prepared by x-Ii. il«». « 1 .i. h on the f*,- of them art 
inconsistent with fact (UN). ll\ .J) STL- 

"ART. /« Ou- matter ,/. (186811 B L R 55 
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LEGAL PRACTITIONER—(Cot/V) 

Misconduct—(GW.) 

F)£ED-(rW.) 

* ii-ftt think ihat. however objectionable 
latpcaciKc cuy be of permitting, for any reason whatever, 
a cd'Otrate mis statement of fact upon the face of a deed, 
• , P ra ‘"«. unfortunately, by no means unfrtquect, 

k tonsikrr.! ultirivl in . a __ .1 . . I. 


iow. r. p.c.)« "Vo. p c SLStSS ST**-*? *■ ■Sr* 

L. B 2 PC. 88 37LJP.C.25 WWRlOHoW) 


MV raniulost 


knMHtly-Cki'g, *i~(hu,i /« 

«j//rv Af.y 4—Ett«t. 

In 4 cat in which a,, attorney .as,fca,^l mith miv«, 
duct in tli.it he knowingly |>ic'uk .1 aconv,™,* <«*,*„. 
ing untrue re ttaN of ,|* t ,an«twi between tk m,tr. 
thcieto. and altcMed the de-d. ami 4 recipe f.* ..iokr 
ation-money which. ,0 hi> knowledge. wa* tevr. pi) «- 
mtemkd l» lx- paid, one of ik karmd Jud-^ „f ik |j lfk 


1868) 1 B L R. (P.C.) 55 = 10 W. R. (P. 0.)43- 
5 Moo. P. C.(N. S.J187-LR.2P.C.88- 
37L.J P. C. 25 = 16 W. R. 1000 (En|). 
First inquiry into—Matters cominc to know. 

I ew;e OF COURT IN-CHARGES new on basis of. 

*" ?'•"*"!<f•the instant ani vitkmi furth 
n^Kf—Pirfriftj, 

Tkir Ud.hip> cannot but regret that the learned Jodps 

thr 1 li^k 4 *rvtrt ... .... 4 . AJ. 


t ou.t oImhoI that it u,. ik run Lent uy.* ,k , IIO(n ,. [ Th >-' l^d-kp, cannot but regret that the learned Jodges 

•how not men ly th .t _ { , tt t £{ ^Voort. acting on letters which came to their 

act was not an innorwl one fa;kr,lun a fraud l«,t W * e l ,#,he «■** of the first inquiry against the ip 

k wa» buind 1 .. go f,it! niirwinfly that JSSl T? 1 ***' ihoultl have ,hou 8 hl fi, « • ,hf 

•* in the rnattei. and with no J? Wlli -'* a ,u, tB« inquiry, to frame new charges against 


k «a« IriiiiI 1 

k was in fa.t a. ling inn-wmly in the mar:,,. anJ with J" *'"**' fu,,h ” in 9 u '<y. »o frame new charges against 
fraudulent motive or motive, of m jv andKt (851. «hr appellant, and thu> avMime the functions of Accuser and 

H**'* *V ,y ,hc «*« '»•>' tk view »o taken <>f tk A ' 0) ‘ M,on 6 and c|Mr case ma y «*».« n ,Wl 

'ohv.to. . duty, namely, that „f . >>U|n , nnThtjiMl. ,k • ?? J * obW '* Bat the inconvenienaof 

absitwc of fraudulent .n-ai.-mev W '«•' prat (278). (Jr> Jams IF. Cafti/t.) NEWTON r. 

{{J* LS 01 Mich Court, north-Western pro 


-"ivn wum, r\UKIH-V>tSltKr* rsv 

'INH*. (1871) 14 M I A. 267*'10B.LB. 88» 
17 W.R. (p c.) 35-2 Suth 505 - 3 S»r. 16. 
Punishment for. 

Quotient in. 

» a ca* In Which 3 legal practitioner has beenponishtd 
'k Court below f.„ dishone^y in a matter of professional 
T"?' a,c n ‘° “> Be considered (I) 

•tutk. the practitioner „ a4 gui | lyi „ the below fewsd 

1 .. V' , o( J, ' bon «r i" a matter of professional «*• 
•IKI ■—th.v „ a purcof favi . ( 2 ) ru lhe course 
wm. h was taken of striking him off the rolls, one of acts 
ms* seventy under the circumstance' ?—this is a queue* 


.MMI III \ 

abu-iwc of fraudulent motive (*7). 

H<U that when fiadulent motive had not been alkeed lr 
•my complainant, >u-h a i»k-,.sild freely braZd if 
the expl.»natii.n o«eirtl was M mhiA Lr., 1 , • 

(1868)1 B L R 55<P C.) 10 W R (p c > 43 - 

6 M ??t P i C d N 1 S 1 187 LR 2P C 88 . 

_.. 37L J P.C.25 16 W R 1000'EugV 

—A . , 1 ,!, J V./4-/V. Nrjfh ., . / { *: 

"7 ' , —/‘it n/t.m l 

Tlsc appeal w.»» again.t .m order of ik High Coin of 

Jodi atuie in kngal. whereliy a i.k mu <a|!ir* „„ - .» •-“f , “' n w M, »King mm ott the rolls, one or an* 

appellant to .how c.,„.e why r-< onde ' ,hc ‘i«umstances ?—this is a quest!* 

oft the Roll of Attorneys a*j p in(l0M ^ •' * ^ ***"<». Whatev er view might betaken o# the 

madeakoluu.; and it was entered that hi. ^ Zwi ^ ,he fir>l (l12 )- 

£*** *#^***211™ /«lit * 'ttfr fif a. 

£ the n* »•» was th it of mi'll haSoTi^JS?iT! ' /w (1922 ^ 31 M LT - 107 ^ 

^ ^ 7 aun,im,fC ^^++ 0 ***, 

with such false recital, and aho in nlm Li" *2’" whifh ,hf »!?»< Court found that the apf*« 

222 12S"* 1 ,h ' 1% of professional tnton- 

mentioned knowing «ha, nocms.k-rati.-n CTiS « Bim fron, office for twelve montks- On 

«^.n ended to p.," “ W »W?Cf di king asked to inferfere with the quanto® 

Jr'**? '!j eM 7 Kf - ,ha « irregularity ^ ,be Hi K h Court ‘ ,Wr ^5 

niKonncctcl w.ih any,mention to def.aal La lh . t ? ,n t fd ‘° ,B:, rfere. observing .-"It must be borne in nurd 
*^r compkned of ought, therefore, to k di ^ £*^^™3** penalty were in a mod 
l W, ha,S ^ Bett« Potion th.,„ (lb Roa.d to miniate the degree of 

tkwfnf 1 '' 1 -nlkH the preparation .d.k *Me.circumstances of the«e. 

<wd of conveyance containing an untrue «,ater«m. r.u and|n the interests of the profession and of the pul*. 

v'S?' Jml " ' ! "" J ‘«l and r^-eiw fa! S*?. 10 f on the part of one of g 

un m m r m0n ' y ■»««« paid w Jm kc , Their Urdship^ cannot, in a case like the pr««t 

« lV"; mteifcre with the decision of the Court below unless i. «* 

'j«Keof su,|,y ‘ontrivanceagain.,Ts*ritor. ‘ u ,ha * ll*f*i«r/M» of punishment wasui«*; 

afu-. i,.tMcatian, ti^i^ ^"? " Wr/.^ QuIlSiv!A rT *° 

«^n.A, 9 3M3*. 9 3,0A. r ^ 

alk!?** 111 " 1 ' l<? " pW) ' , ' Ktd - lu explain tk 'ir7n.7^ * /'l ,hii ca< Lordships affirmed the order of the 

S'T totTSkS? striking a soBcitor off the rolls for dishonest! 

Sr-^CV‘ S k ‘ -»"«■ Bs i t ZESfjZS** "+*•*"**' V**T 

fnwdulem wse <aZ Ik ^ ^ *** °“ of seventy wj 

01 hjs B^ madToc SLiSr S f,ra,,ry ? n r is 3 9^«ion largely of discretion. In .4 

no person complained of any injury d iw t^ n0 Baste or even anim^' 
/-a >) or m i ported out or even sagged. The case received foil« 
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PUNISHMENT FOR-(<Viftf.) 
side ration. The Court did not hesitate to buSu* pnx«d 
ings in which their conclusion might he reviewed Jl ‘) 
UtrdSummr.) A SoLICHOR. In •*'- 

(1922)31 ML T. 107 (PC) 

- El,worn to k {MsiJtreJ- Bona fide kUtfim Uti¬ 
lity tf aetif 

It is not an unimportant element in theeunsnkiaiKoo. the 
punishment that should be meted out to * legal pmciiimwi 
who has violated the provisions of S. ah of the I*** 1 I r** 
titioners Act of 1879 that he did not wilful* «»btc the Act 
but considered that he di«l nrt eome witbm n. (/-«/■' 

Aforris.) PARHATI CHARaN CNAITCKJI /» "■ 

(1895 ) 221 A. 193(198)-17 A 498(511)' 6 Sar 6c5 

- Smiil/ fommunihei trilimi fvfatkvJ 

Ilm-Urgy tmrnmUkt vitit t*k trgMu&mt- 

of—Diihmtm. . , ,. . . 

In an appeal relating to the conduct of a «■£>*>”»* 
a community as Pott of Spain it b m<tmn for tbnr l«d- 
shipsto bear in mind how greatly thc .oo-_.uor>. under 
which the Court below exerci.cJ its dnopSiuiy fur»cti.«> 
differ from those which prevail in th.» country. A «a>. 
community is one in which a M>,i<itor i> rrlauv*ly a» 
picuous person; in which the p.;rfc**Mul Uy .* hmrtol m 
number, and is therefore levs al le U by hr cheer 

weight of its probity the misdoing, ol a >.ngk mtmUr ot H. 
The lay public may require. and certaudy will benefit I ■) 
the steady procure ol authority r • keeping .t> legal advi'wr* 
to the line of their duty and the ..«ut which xttu* 
authority, must largely depend on the high dan -a<d ol^v 
ed by its officers, not being hy the » 

professional organisation whhh .»»** 
is for the judges of the court in tW fat '°‘T 

the form in which they ought to W*t 
power over their officer, as it W **> to con-wW, the me 
and the circumstances under which to earn rx thatP£« 4 
readmitting a repentent ofienoer. ft {•*•»** J*” 
analogies are not always ckwly apph aUe *>«*<»*'■»» 

REPRESSION OF—INDIAN COURT* *>*»* 0F “ 

WEAKENING or. 

- Privy CtN>uil'i rtlutUmt* U. 

Their Lordships a.e very un-.llmg 
of the Courts of India in rtP^-IP^*^^ 
and maintaining a high (£ 

* t tsa-aiss. 1 is « 

H,C„ COURT, ^SSSfiFSiu. » . 

17 W B (P C.) 35 2 Suth 505 - 3 Sar. 15. 

SUBORDINATE COURTS 

_ Ccmflrinl tv Mth Ctmt hy-lmyniry mnJ >«»'■* 

saagaSS 


LEGAL PRACTITIONER—«W.) 

Misconduct—(CVW.) 

Subordinate Courts- -(ChuJ.) 

improper on-lust in the matters referred to l«y the District 
Judge. 

On appeal to the Privy Council from orders of suspension 
pisxd by the High Court in pursuame of the inquiry made 
on fort of the DrHriel Judge.' Report and LcUcr it was ob- 
^Med that the Judges in.pttperiy placed thcmxlves in the 
anomalous position of being at once Accusers and Judges, 
and that they ought to have Committed llic conduct of the 
proceedings against the appillant to some third person. The 
Jodgo, however, staled that they had not the means of 
placing the Conduct ol the further proceedings in the hands 
of a third party. 

HtU that the omission to do x> was not a fatal ohjrxlion 
to the Mtlisetyu.nl pro.ccs ings (278;. 

Whether rbe High Coon would nrt have acted more 
regularly if it had placed the conduit of the further proceed- 
ing* against the appellant in the hands of a third parly, is 
another question (278). (Sir Jam,! //’. Cririle.) N'HV 

ton p. The Judges or im High court. North- 
Western Provinces (1871) h M I A. 267' 
10BLR 88-17WR <PC.)35 2Suth 605- 

3 Sar. 15. 

- JunUteUn /<• inymre into miteouju,! *■/'. 

II it hcomrs known to an officer presiding in a Suborrli- 
nare Court that one of the practitioner* Ufmv that Court 
ha* hrm guilty of piofes-ional conduct, it would I* with¬ 
in ibe *<opc of hi* duties to take step- for the purpose of 
having lhal matter adjudicuted ui»m. That would pro- 
poly lake place undo S. 14 J the la-gal Practitioner* Act. 
No. I*of lK9(|. r 7-n (Sir Jtmti lh*ntn,) SOUTHE 

mil Krishna Rao /»tk mtitrr *t 

(1887)14 I A 164-15 C. 152(157). 

MiuvmJn-t Ww-//i,4<Wf'i f,wr /,« d,vt with, 
-x rtfw* ky /lev Cevrii. 

The High Courts in India rxeicite peculiar power* of 
superintendence and control over the Subordinate Courtv, 
an-11)< praetdings therrin. It was. ihtir lordship* appic- 
imwl. in the regular course of practice that the District 
Judge *houH make the report which Ik- did make of llie 
pro>c*t!tng» tn his own court; and that he should complain, 
if be had ground of complaint, to the High Court of the 
suppoxd mvU fraui of a prarlitionci over whom he had 
1*0 direr! power; lari who. by virtu.- of Isring an Advocate 
on the Roll* of the High Court, had the right of appearing 
m the Lower ( wrt; and their l-oiddiip* are of opinion 
ihat the High Court wa* pr.fectl) yaMifird in taking action 
cn that report and complainr by calling upon the appellant 
to explain his conduct (277-8) (Sir Jama If’. Cdti/t.) 
Newton r. The Jui*ges o» the High Court, 
north Western Provinces 

(1871) 14 M I A. 267 10 B L R. 88 = 
17 WB.(PC.)35-2 Suth 505-3 Sar. 16. 
SUSPENSION (OR REMOVAL) FROM PRACTICE 
ON GROUND OF. 

- Of far {unity tt fradihonrr It itjtnd hi mufti k/ttf 

—Cm my mf—Mttirity 

A legal pcartitiooeT cannot le dismissed or suspended 
under S. 14 of the legal Praetilioners Act of 1879 without 
hi* having been allowed, under S. 40 of that Act. an op¬ 
portunity of defending l.imsdf before the authorities sus¬ 
pending or disnissing him (159.) (Sir Jama Hann t „) 
SOMHPKLL KRISHNA KAO. In th< matter ct 

(1887) 14 LA. 164-15 C. 162(158). 

- Order tf—Setting triri cf- GnnnJi-Opfertunity 

tt frscliiimfr la itfni himte/f-Ominiem te p:e-/f 
hyittrif t grtmmj. 
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LEGAL PRACTITIONER—! Ctufd.) 

Misconduct 

Suspension (ok removal. mow practice on 

UKOUNIi OF— (CrmtJ.) 

Where the com bet* mad. am ■ mg that the 

petitioner a legal practitioner. he «iiu.k nf the r«A* without 
allowing him an opportunity of rleftwlin? hhwrlf. A//. that 
the order was in that re*|*\t irregular. ami th ii it M*t I* 
mastic, anti the petitioner he re*4wd to the roB (I5*>>. 
(Sir Jamti /faun,*.) SOCTHFKIT. KRISHS \ IUO. 

/« lie main, of. (1887 • 11I A 154- 

15 C 152(158). 

- SniftmiMi—Order of--Priry Comneil appal from 

—Sfffkl /iWJY far—Court M«t i/t jam- 

Jielion—Order hand on pure finding of fa>t—l\nk ai to 
etrreilnei * >> f tour! k/a.—Grantof /,-xr on mw gr *nd 
*( 

Where the c«Hiit Mow act. within it* jurisdiction and the 
«.ttki i> lu*«xl.« a pure finding of fact. leave will m* be 
granted •• the mete ground ..f there leing a doul4 abut 
the onreclm-'' of live ••oil luinw. {Sir /ameilf. CWrf/r.) 
QUARRY /•». (1879)7 IA 6- 2 A 511-4 Sir 99. 

- Suif,nn.N—OrJ,r of—Prny ('oaneil appeal tr.m 

—SPenal /<v»:v far—Grant of—.lppliealian mj J, after 
expiry of feri,J of in,pension. 

Application for special leave to appeal againS an order of 
the High Court suspending pctiti.airt f<* three month* from 
practising a* a vakil. Application made kwg after the ex 
pity of the period of *u*penso n . ft appearing that in 
making thtunlrr the High Court acted ..thin it, jurwfc. 
tion ami came to a coerevt romhi*iu» upon the tt«W. 
A/./that the f;Kt that the application for *pnial leave «x* 
tnmle after the expiry..{the peri.-I «.f *u*pe**««i «a* in if. 
>etf Mime groom! fur rejecting the application. 

If the cff«\t of the order of the High Court had been to 
inflict upon the character of the appellant a lasing sigma. 

and there had Vn a clear miscarriage of jusi< c *Wn. the 
fact that tht period of Nhpmdoa had -ipicd would alone 
have not induced their lanchhip* to rrfu*e the application 

for special leave. (Sir fame' W. Cdn/e.) Quarry. In 

"■ (1879 71A 6 2 A 611 4 Sar. 99. 

Notice to-Effect on client of. 

Mortgage—Power of vile in-Sale in pui*uance of- 
Condition* in—Depreciatory charter of-Xotice to pur- 
Cha<er of-SoKcitor employed to prepare conveyance- 
Notice to-Lffect-C.mtr.Kt of <ale concluded before hi* 
employment. S,< MORTGAGF- pnvv F K nr Saif-Saif 
IN PURSUANfK. OF. (1907)34I.A 179(184 5)" 

31 B 566 (581X 

—-.I krlw.n kia/f of ./,ent-P,a. ntion. r , jh 
—Infamy of m <rt(ag,v—.\\ti,e 
On 20-7-IW5 the i.'p*indent rxnutnl a mortgage 
in favour of A. a nt-mey lend.* carrying on Ihmm-** j| 
Cjlcutta and el*rwhm\ to scute the repayment of a *u-e 

At that time the rouWrnt na* an infant and F, ,r»t 

. 

N owing, rhr.mgh.wit the transaction B *a< ab*ert from 
Calcutta an. the whole Imdoe** w.,* carried through f„ 
him by hi* attorney, A. the m.«ey !»inf f.wm.1 bv D the 

JjJ 2SI ,,f f- * » «*d U loth Mmr 

that, when he took the mortgage. A‘ had nolice that the 

;rr't.r r; nU, ‘ pfl ‘ h !hc f00 ^ W"» keM that 
the knowledge of A mu*t Ire impaled to B. 

H<U that live court* heh w *eie obxioo*ly right ( 12 |\ 

B was a l.*ent from Calcutta, and persmaffy did not uke 

any part in the traiwicticm. It wa* entirely jn charee of K 

wh»*e full authority to act a* he did is not <ii*puted H 


LEGAL PRACTITIONER—(Ctur//) 

Notice to-Effect od client ni-(Contd) 
and hi* act* and knowledge were the acts and knowledge of 
ht> principal (121). (Sir Fed Monk) MOHORI BiBEE 

Dhurmodas Chose. (1903) 301.A.'114- 
30 C. 539 (545)=7 C.W.N. 441- 
5 Bom.LB. 421=8Sar.374. 

Partnership with fellow practitioner. 

-Validity. Stt I.FOAL PRACTITIONER—CONTRACT 

NOT TO PRACTICE FOR A TIME. (1912J19 I.C.822. 

Privy Council Appeal 

-Appellant. *eparate—Counsel two for each set of- 

Argamcnt* by—keplie* *eparate-Allowance of, owing to 
cemflki of mines. (/„W CamfW.) JtWAJEE r. 
Tiim-KJEE. (1842) 3 M.I.A 138(152)- 

6 W B P C. 38=1 Suth. 141 -1 Sar. 257. 

-Respondentt in same interes-Appearance for. and 

ervg^emtnt l^-Procedore in case of. W00MATARA 
DERIA r. U.NNOfOORNA DaSEE. 

(1872) 11 BengLR 168(170)- 
18 W.R 163-2 Suth 603 - 3Sir. 14i 

Purdanashln-Practltloner employed by. 

- AntktrityhJ y „ emtrmiu of mil ty-/W 

+f—Quantum. 

The quesion wa. whether a fHrdanaihin lady, whowa 
the defendant in a *uit. had authorised the cumptomise of 
the Wit made by her advocate. It appeared that she was 
fully and cuntinuuudy advised upon the whole proceedings 
liy h -1 H* in law ind hi. fathet. It further appeared that 
d* wa. kept fully informed throughout of all the various 
sage* of the negotiations and was fully and intelligently 
aware that her advocate wa* clothed with authority to «*• 
p«rai*e the wit on her behalf, and was in fast exercising 
hi* authority in (be manner afterwards complained of by 
htf. 

f/.IJ d."exiting from the High Court, that the lady twit 
V held to have known and approved the agreement m»de 
<m her behalf. (b,J .Utm. - SOI RF.NDRA NATH MlTRA 
.. TARl'RAM Dam. (1930) 34 C.W.N. 463- 

1930 A L J. 489 A I R. 1930 P.C. 153- 

58M.LJ.65l 

~ Intkaritf edinarily implied in su. h rmpltynml if 

deemed la he inferred ,<n-Pr>*f e f afOxy-Furlhir »► 
1 *try ti Ir—Xe’emly. 

Qurre. whether a puidanadiim lady who by a fr« 
intelligent act of her own employs a profes-ional agent io * 
particular tran*acti«m i* nu deemed to confer upon him » 
the authorities which are ordinarily implied in such employ¬ 
ment. >o that no further inquiry a. to pnof rf agency >• 

rejuired. (Led AH*.) SOl»RENDRA N.ATH MlTRA r. 

T.ARUBAU DaSi. (1930) 34 C.W.N. 453 

1930 A.L J. 489 = AIR. 1930 PC 158 
58 M LJ. 561 

—- C.mpramire hy-CaninlialiM prior tali tttt*~ 

Xfftaitf. 

A legal practitioner fails in his duty towards his client, 
pardanashm lady, if he compromises ihe suit in which he 
acts for her. without ever *«ing her. without speaking » 
her in reference to the compromise, and without having anT 
communication with her touching it. (ford Athnu*) 
SkIMATI SARAT Kl'M.ARI D.ASI AMt'LLVADHAN 

K, NDU - . , (1922) 17 LW. 481 (491) 

A I B. 1923 P C. 13 = 32 M L T. (P.C.) 137 

37 CL J. 601 = 25 Bom.LB 548= 
72I.C. 632=(1923) M.W.N-39^ 
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LEGAL PRACTITIONER -M.) LEGAL PRECEDENTS -{CtalJ.) 

Solicitor undertaking cause-Duty of. Their Lordship. obem* It is of no small impuriamv t.« 

.... .bear in mind that. notwithstanding the numberk» inMance* 

——--Duty I,-.,in y i ‘ • niulrtlaLm to appSotioahr leave to appeal in A iriminal 

It ,s the <lu«y «f a Mtaciioi. «ho ha. om* l41c might have been made to the Queen in Council, in 

conduct aaoK-.toa.nyt to “ £32 ~> *—* <* "V " 

.efu* lo-do that d^j by J** any time. ha. any attempt ever ken nude to apply to Her 
complied with any appbcM that may hare been n.. J , criminal »a*c (192 3). 


eompHedwti.Myappuc-iMi.n-m-, —--I MajrMy lor leave wappcal in a criminal ta*e (1923). 

h T ■ • „. K :. K l vc is sAliritur fur tK aooHUnt \(Dr. iMiktn^en.) QUEEN r. jOVKISSEN MOOKERJEE- 

In an appeal m «lmh .1 w****** “* to** 3 *- (1862' 9 M I A. 168^1 W. R P. C. 13- 

the decree below wax .eve^l w' h c^c tn k p <t by tk } ^ p Q ^ ^ [ ^ m 

resnofldent to (he appellant. Her Majesty* onset wa> in 

Conformity with the reo.mmcndi.ion of tie Judicial Com- --Akeiwe of. m ca>c of Common cKcantm-hc 

™ ° . \L luu i d no, U ivvucxl by reason of ./> delay in sumption from. S,t SUIT-KlCHT OF-PRESUMPTION. 

h&tlwallrh Lm—• *—l (1IW) 11. 4.2S <»)- 2 C. S33 (MOl). 

cwts requiiiiiK to be lodged for uxatiun. ,- Dtuuutt-Vad./U-nding a*J nff/iealitu */— 

IUU that .1 ought to take prompt measure* for vumpfct- p lt *, „ K- ttnuiad /« ,.iu .-/. 
inc the order. (UrJ ll\ilh>ry.) A S«LKT TOR */-£ | To ondersund and apply a deci*ion of the Board or of 
mtur tf. (1870) * BLR 29-2 Sar 533 any Court it i> nrceMty to *<e what were the fact, of the 

«tu>vnftenas-AlterlUon Of. case in which the decision wa> given, and what was 

CrnrMmJu^f^^r -A i P*« -hkh had to be decided (168). (S,r John Up.) 

* "ZZ : lukt lutes foe the narw> in two H vkl BAKRSH I lUMV UL (1924) 611 A. 163- 

Wheic a peact.Uom-r j, akence of 1 5Lab.92 22A L J 254-A I.R 1924 PC 126- 

subpoenas two other nan** k • u 34 M L T. 70 • 28 C. W N 953 - 20 L. W 406 - 

H*,™**^^**" —«*< (1W4) M. W N. 650--2U Bom. L B 1108 

S.W.I l~Ml — praiHr «*»» - V' 10 0 4 A L 8 1.71 831C. 918 .7 M. L. J 938. 
part was an adequate punishment. LEGAL PROCEDURE 

LOR. In th< mtur of. WW " JJ" - Su PRACTICE—PROCEDURE. 

14 Bom L R. 47I-12M L T. 106-* LEGAL PROCESS 

(1912) M W. N 683 "13 Cr L J .440 - -Abuse of-Pait) rexponsil^e fot-Liabiltly of, fo* 

151 C 72-*23 M L J. 194(199). costs of proceedinp though no formal party theieto. Su 
i .. Vafrtr# PnY’V C0SW—SUIT—PlMOU NOT PARTY TO. 

Vlkll"AdBll»*iW oMo^pu«lM before Pnvy (18 76) 4 1 A 23 - 2 C 233. 

.- tu\nhm of—KoitUw, to—Ttuimy <u lo- 

- Junuftchon tf j'nij Inna! ot t<-l oh/ « I Ckth*f*f-A<«mir 

mitUd at uluiter,» W-" e ‘ ,H . . . | t U important in India to check any tendency to resist 

Petitioner wa* a vakd .n the Calcutta H.gH u..rt. ^ tl|<ulion M ^^,574, (Sir JwtiW.C* 
he had not been admittd a* ; MUDMl'N MOHUN DOSS r. GoKOL D088. 

England or India. He applied to k adm.ttcs a* apni (1866) 10 M I. A . 563 - 6 W. B (P C.) 91- 

practise in tk Privy Council. up.m h.- ^ S j i j. N S 269 -1 Sutb 644-2 Sir. 202. 

C^il'lo? thTiOth of March 1870. *' to be vikerved by j- Mi mu of-Cmut».*<tl ft,. 

Ti a Jn.s and other persons admitted to It h impxtant to maintain the principle that they who 

proctors, solicit # . R • . t? p,i,y Cowndl.” mi*uve legal process are responsible for the consequences of 

« nShin «k V'«' of Judicial that misuse (574). (Su Jcmo W.C+iU.) MUDHUN 
IUU that it was m n«bin ? tbefn MoHU N DOSs r. GOKUL DO». (1866) 10 M. I. A 563 - 

Committee to admit the petiUoner to prac R (P . C . )91 11. J. U S 269-1 Suth 644- 

admitted arc the second and third , a london andto -Indian Legislature taking lead of English in—No 

either to solicitors or others practising '" ' . , ' f lbf 1 improbability in. Sa INDIAN UClSLATUkb—LtCAL 

solicitors admitted by the C«n ^ RW0R »,. ,1916) 43 I. A. 164(170 1)- 40 B 630 (637) 

colonies respectively. Tk q^ n ' ,_ iltoJ- M lbe , 1 LEGAL REPRESENTATIVE 

2 and 3 donc in tk case of those two I ArreAL -PuiSTIH —APPELLANT — DEATH UK- 

ouy specineo wn-! called" agents", who SUtSTITVTION OF DEFENDANT AS HIS LEGAL 

classes, and Mm*****^ «” Cttr 6 miU ee. Mr. REPRESENTATIVE. 

were to be admittedI at tne . ( thl , „*» 2 APPEAL REVIVED AT INSTANCE OF-SCUPF OF. 

T ^ ^'^h^tWe of d.^rS to be admitted, (fjri DL\I> PLAIN™-Suit OF-DISMISSAL FOR Dt- 
« rTWlDALK'^ Pn niON. /- er. FAULT OT—RESTORATION OF. AT INSTANCE OF 

HMtuu.) Twidal^ , r, '' jl6C 636 , 6 Sar.336 ijajalRepresentative 

ACT (XVIII OF 1879). DeCREL-WRONC UCAL KLPRESENTATIVE-DECREE 

LEOAL PRACTITIONERS ACT i. PASSED ON lilPUAUINC ONLY OF. 

For all cases SU under LEGAL PRACTITIONER. DECKLE AGAINST. 

LEGAL PRECEDENTS. Defendant deceased-legal Kepkesentative 


Appeal —Plaintiff -appellant -Death ok- 
subshtvtion of defendant as his Legal 

REPRFSENTAT1VE. 

Appeal revived at instance of—Scope of. 

Dead plaintiff-suit of-Dismissal for de¬ 
fault 0I -KLS10RA110N of. at instance of 
Legal Representative. 

Decree-Wrong Legal Representative-Decree 

PASSED ON IMPUADING ONLV OF. 

DECREE AGAINST. 

Defendant deceased-legal Representative 


(Suaht DECISIONS.) 

:_ Alunet of-WeigH d*< 

in trimitul cau-Ri* - behalf of tk 

The question was whether to ^ 

Crown a prerogative right of appeal even 
criminal jurisdiction. 


xttunos S.ALE-Wrong legal Representative 
—Sale-on impleading only of. 

Hindu Law-Joint family-father partv- 
Defendant in suit-Son joined .as legal 
representative of-Liability of. 
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LEGAL REPRESENTATIVE—(Cu*/./.) 

IIisim) I.%w— vVilhcv—A i»>ri ion or \ui nation 

BV-PRENUMNIVK kLVKk'IONLk> MIT TO Ml 
AMI>k. 

IllNM I.WI_\\||,,U-S| II n. OR AGAINST. OX 
BEHAL! l»K KMAIK- 
MEANING 01. 

OUDH ESTATE INIEkll» |\ I.IMs »AND 5«,» An I 
OK I8W-M CTLSMON TO—WllNM CLAIMING 

VNn>.RCL(7>0F& 22 Of AIT. 

Person claiming under- i;indin«; ahjidicaiion 
.U’.AIN'I I.H1AI. RLPKENEM V1IYE—TllLE INCUN- 

Msrrsrwmi. 

PEKSO.N SUED AS—PARTY TO SHI WIIHIS S -17 OK 
C. I’. C. IK A. 

Right Legal Rkpresentaiiye — omlssion 10 

IMPLEAD. 

Several Legal Representatives-Siit against. 

SUCCESSION TUKNTA1E—SUlI HV NEARER CLAIMANT 
RELATING TO—DfcATII «*F PLAINTIFF PENDING. 
I’RKSPASSER — l’OS..»\'|ON OK PROPERTY MllH- 

!*i:ki»»i» of-Mlsse Prok iis ok. 

Wrong Legal Reprisentative- Ivipi fadixcoxly 
ok. 

Appeal-Plaintiff appellant-Death of- 
Substitutiou ol deiendant as bis Legal 
Representative 

• Irregularity—Reversal of ilecrte at instance of Legal 

Representative ground «l—'uUiitmion on hi* own app!i 
UIuki. Stt I’KAl IICE—PaRIIEs — I'l.MNTIKK-APPEL 
I.ANI—DEATH OK. (1862)I A 287(302) 
Appeal revived at instance of-Scope of. 

--Personal sluim* *4 Legal krpu-sentatite if caul* 

advanced in. .V„ Privy COUNCIL—APPEAL—Kevivor 
01 -SPECIAL LEAVE. (1894) 211 A 163 (169)» 

21 C 997:10015.) 
Dead plaintiff Suit of-Dismissal for default of- 
Rcstoration of. at instance of Legal Representative 

:-Inherent power a» k SttC. p. r, )r iu, K „ „ 

Kk. K and9-Dead pi.ainth f . <1913) 40LA 151 - 
w 35 A . 331 

Decree-Wrong Legal Representative-Decree 

passed on Impleading only of. 

——Validity again*! right legal Rep,o*ntatiiepf 

Execution Sale—legal representative. 

Decree against. 

iu 

In -< f.iMr in which a per** »a* brought on record as tW 
leg.. nprc-entatiu* of a defendant who had died rW Z 
pendency of the suit, a decree w to pasted atai..*t lh * L^i 
representative. which did not provide .hat he wastobe Z? 

HtU that the decree could not be treated * adeem, 
against the estate of the deceased defendant 7Z 
against that estate though not in .he hands of the 

representative(21*2) U.rJ Phll, m >r f ) \| XH ,u,,! “ ' 
DHAKBHANGA IIOMESHWAR SlNGH M ° F 

(1920) 481 A. 17 =(1921 )M W V oi 
13 L. W. 516 = 33 C. L J. 109 * 19A L. J «* 

6 Pat. L J. 132 = 25 C W. N. 337=LB 2 F C t * 

23 Bom. L. R. 721--59 L C. 636 - 30 Mir 189 = 

«HU.L 


i'M 

LEGAL REPRESENTATIVE -{Could) 

Decree against— (C«w/4.) 

~T*; ' m ngaiuit damti rnntd m 

in .:,aH again! Ugd KtfUUnMn*. 

Where. prmKng a suit insisted against a person for a 
wU doe from him, he die.* and his son is brought on record 
a* l.s representative, and the suit is revived as against hin.. 
th; decree m the >ait .<oght lobe against the.oninhis 
reprcnitatne Jiata;i;r; the decree in short ought to be 
again*! the estate of the father (5l5). 

The deciet ought dearly to bind the son only to the 
extent lo which he had either pusefeed. or neglected to 
po*-c.>. the property of hi- father (5l8). (Mr, Ptmhrtm 
/***•) Blebee Tokai SHKROB V. REGI.AR. 

(1856) 6 M. I A. 510*4 W B.P.C.87- 
lSuth. 259'. 1 Sar. 677. 

M—SHi lo rttrttr m.mty from cut cf null 

...I ... #• I f re 


*f d.ttivJ in hi karndt—Dttrtt in. 

In a suit to recover money from out of the assets of th. 
Avcwd debtor in the hands of the defendant, his legal rt 
pre**utatne. UJ that that the decree should simply dedan 
Ihr defendant'* liability in hit repre»enta«ive capacity 
Waving the »c4»aie of his liability io l« ascertained ir 
rwvutioo proceeding*, especially in a case where defendant 
dwl not a in.il po*sev*ioit of atoett. The decree should not 
make the rcpre-eniative pntonally liable. {Lord HoUm', 

lloiocs r. Delhi & London Bank. Ltd. 
11900)271 A 168 23 A. 137 (151)-5C.W.N.l- 
2 Bom. L R 967 - 7 Sar. 167 -10 M. L. J. 5T79 

- Solurt M-fk/nt againn Matt of dtuaud « 

HH—Tot. 

The decries in two >uits brought by a Rajah against the 
bm»of one A" concluaivdy esublithed that the large som 
•Wittvil wa» a »k ir due to .he Rajah from the estate of K ; 
that the *on» and daughter of K were jointly and severally 
haidc for that amojot, but that, if erecution w«re taken 
again*; them, they *houlJ be entitled lo prove, if they could, 
that the prupetty attached was neither an asset of their 
father, no, *q«it«J with funds derived from hint. 

H,U that the de.ice was not the ordinary decree against 
,hc "f a A«a*cd debtor. MAHARANEE INDEKJLTT 

Kuoxvur r. Mussamut ameekonissa Begum. 

(1872) 8 M J. 21- 

--Nature of—Heir-at-law in posxsMim of property of 

d»\**ed—Device iliiftting. to a«ount fur property foe p«r- 
9»* of bring apphed f vl discharge of debts of deceased- 
LTuxgc <« property if t ,catcd by. Sfe DECREE—CONS- 
TRICIION OK -CHARCEON PROPERTY. 

(1878) 5IA. 211 (224) =*4 C. 402 (410> 
—.Ydturt cf—P;runal dttrtt or dttrtt a[jiml vuli 
in hi kunit C^uitrn/tim cf dttrtt. 

In a suit brought against a person for a del* due by hi® 
«d revived, alter his death, against his son and beir.tl* 
decree ran as follows :-"Tnc sum which the plaintiff i» ®' 
jitled. therefore, to recover from the defendant (whoistw 

^Uii Rs..Payment must, therefore, be made by 

the defendant." 

//./</that the decree was one which seemed in its ter®* 
to imply a personal liability on the part of the son (51W 
(-W. Pmkrton U,gk) Reebee Tokai SHER0B r- 
BEGUR. (1856)6 M.I.A. 510=4 W.R. P C- W- 
1 Suth. 259 = 1 Sar. 677- 
■- r.-ruml dttrtt—OSjttliom to-Priif Council t 

ftd—UhnLiinMitj fer first Unit in. 

It is said that the decree is erroneous, because they mwf 
the party personally responsible, instead of making him rt*‘ 
[wnsib^ only to the amount of assets. But there wa* n ° 
«ch objection raised in the Court below. When the Ztllah 
Coon proooonred its judgment, and the present appe 
appealed from it, he never made the objection that the 
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LEGAL REPRESENTATIVE—(CveA/.) , LEGAL REPRESENTATIVE—(foW.) 

Decree *gaiast-(t ^.) Meaning of. 

rinal decree made him personal? responsible, buthediv |- AyC.P.C. OF l'«S. S. 2(11)—OBJKCT Or. 

Led it solely upon the general principle u,o, which he (1916; 42 I A. 125tl31) 38 M. 406(413;. 

has discussed it hoe, for which he has hud no foundation i Qudh estate entered in Lists 2 and 3 of Act I of 
in point of law; ami it is too late now to oil «oon II > 1 869-Succession io-Widow claiming under cl. (7) 
Majesty in Council to reverse a decree pronounced 2*> years Of S 22 Of Act 

ago. upon the ground that it made the p»t, pponaOj^ -^ ^ daughter's Mm i Liming under *1. (4) 

ponsible. when he himself, op tothat time. had nejcir |bj| of-Appe.d l.y widow againd- 

any such objection. {Mr. Tb*wErmiitJHARAM&lM I pw,^ Ita^terV light to revise and 

Gins ^ W gKOV , )SMUMIWCMCTPg>y. i{r A m (<lH . of. A V mini IsiAIKS act 

(1835) 5 W R. PC 98 --1 Suth 24 (25) = 1 Sar. 6o £, ^ (4). (7) ami (I II. 

- Suit agonist Itpi rtfrtuat*™ (* J'U *f JmouJ (1891) 211 A. 163 (168 9)-21 C 997 (1004 5). 

-Dttrtt imping firumil hahhtj PerWQ c]limiDg un der-Binding adjudication 

proper m such j tau. . , against legal representative Title inconsistent with. 

In a suit to recover a sum of money due by a Ocse-wa - Sitting np +f—l‘<Tmuub>titp. 

person Irom his two heirs in po*e»*oa «»( M »««• ' ' 5 mortgaged property landing in the name of his **. G. 

proper form of the decree to be pa**ed again't them ii» th-. ^ (h4l ^ haJ puichared it with his own 

the plaintiff do recover the whole amount again*l the f Blkiv in name, mi was (nUlcdlO it. iVnding a suit 
fendants as representatives of the d«cea»wl. to K p- -i «*• a* Mortgage. S died. aB( | <; bmughi on record a> 

of the property of the deceased (ill ’). (»» 7 ■^ M,«*,«,**»*. f. uiJ m« ms op any title in him- 

ark.) MUSSr. MULLEEKA v. MUST. D' 51 * 1 ' -dt to the rmwtgagrd properly. and .1 decree was made in 

(1872) Sup. I.A. 135-11 B LB. 375 o W K is ,***« b.4Jl»s the im-itgagw', claim In Ik- established, 


MUSSr. MULUEKA V. M' SM Jl' <l , lo Mortgaged properly. arid a decree was made in 

872) Sup. I A. 135-11 B LB. 375 o W K IS ^ ^ l(K . <jaim | K . c^jWi-hetl, 

3 Sar. 220 - III 0.0 Sup Vol 82 - 2 Suth 766. ^ |bc prv9rn , 4> lhj , <(f A 
Defendant deceased-Lega! Representative of ( p ^ IP8 the ,uit on the mortgage, the t oBcctot >eired the 

_ Dif.nui open to. I*°t*«J * the pr^erty of G. who had become a defaulter 

Pending a suit to enforce a Mortgage. the mortgage died., ami drWw to the Gutenwnmt. and -..Id it in order to 


and his son. in whose name the mortgaged property the demand a, 

was brought on record as his legal rep< contain e The* In a >.it brought Irj, the n> 
written statement filed by the m-r dt<l ml . Liming to be MMtdto 

suggest that the mortgaged property belonged to him. but OTJb ****'' 


In a suit brought liy the mortgagee against the Collector 
• Liming l» be entitled to fame the sale proceed* uf the pro- 
petty hi the b»«K of Ike Government applied in satisfac- 
thm of his mortgage debt. itM. that it was not Competent to 


mX m «?***"" '“ k " j * "*»'»«'•>» 
*"• *£■£2 . i„ HW «C. ml* 

hl ihjt 11 £m£ *» Wore lk« C«M«> 1»01 h® Ore «H> ».• HUM o[".»IS.cUlc. 

SThsSlifim*s* "■« ,,,Ml 5 “ * 1,1 ■■ 11 TLZ’, 

^ - -ravr " 

1.4"-- fcCM.cr 

’ ,c "ciS5»«5?«'-i s ”“ ai IS> ' 131 su,,_k “.BL B cl, i«: 

Execution sale-Wrong legal representative Sale Bight legal representative-Omission to implead 

on impleading only of. -Dc:ree ami sale in cSnution limed inca^nf— 

_Validity against right M *****'* * * Vahdh, of. W-nde, tXlffllON S.« l-l.hCW. KK 

Execution Sale-Lecal ^,1 rC prerentat,ves-Suit against. 

Hindu Law-Joint family-ratter pauy -rw /*. <pp>»u*ti«c luMnr«"rJingtopor- 

defendant In suit -Son Joined a» legal represen .a ^ ^ ^ jjf w , ff/ 

tive of—Liability of. a wi| t0 a „( Money due by a deceased 

. ..CM,,,, and ntent o(-B«ul by father to • c-rt llWB bl> „ 0 heir* in Dosse.siut of his »scl». 


EXECUTION SALE-LEGAL UntUKT^ ni ^ rcprWLUllVes _ Sull agalntt . 

Hindu Law-Joint family-Father pauy -»*. - pp»niom*c /iMn t o«c,JmgtoM- 

defendant in suit -Son Joined as legal represent , m komJiofucl-l’Mf. 

tive of—Liability of. I„ a ^ , 0 Ie<wltf a win 0 ( Money due by a deceased 

_ N ..re (f md extent of-bend by father to «<-* ptnon from bis two heir* in Dos,**Mon of his assets. 

undertaking to account in execution proceeding, for "*vvt HfN lKal a decire awarding the demand against the de 
nrnfiu not "awarded by decree - Son if bound by. S« tlmr approprialMiS. and render- 

C; law-joint ^.LY-FATjtw-rAm-nr, 


?Snt«n7u.;:- <1875,2 IA. 219 . 232). lc ^, r ^ lhe Ws of the deceased was cironeons 

Hindu Law-^ Widow-AdopUon or *Henatloc by- ( w< |i a bk except as representative* 
Presumptive reversioners nit tose of the deceased. As .epiesentatives they were fialJe for 

_Legal Representative of plamtifl m. ^ the whok debt to the extent of the a, mss received and not 

1 1 ucvv 1 K 10 NHR - PRESUMPTIVE REVERSIONER -ImiruMtred l»r then, re-m-vticely. It is not because 


LAW-REVERSIONER -PRESUMPTIVE RE'EK^-'*" duly adminiuead l^then. rcsRctittly. It is not because 

Widow-adoption by-Suit to set jjJJ- • - ^ «heir ha* only three fourth* of the wets that 

OF (1915) 42 I.A. 126 (131) = 38 M- 406 413) h UlUf m] y to thrw f.mnhs of the deU. He is liable 

, T QfiAow^Rnit bY. or against. to pay the Whole del* so far as the a,*ts in his haodswill 

Hindu Law - Widow-SuU oy w w ftutttk.) Mussumat Mulleeka 

on oenair or esiaie. . s '._. ,imre«nTi i«= 


T » in Stt Hindu r. mussumat Jimeeh. <167: 

-Legal representative of wredow re. u jy.L B. 375 = 6 W. B. 

Uw-Wueow-SUIT by, OR c ff J N 9 |f t a Ma(6fl6). IQ 0.0.3np. Vol 


to pay the whole defat so far ac the a,*et» in his hands will 
go (H2). (Sir Hernrs ttateik.) MUSSUMAT MULLEEKA 
r. MUSSUMAT JUMEELV 11872) Sup. I.A. 136 = 
11 B.L.B. 375 = 5 W. B. 23 - 3 Sar. 220 = 
in O.G.Sup.Vol. 82-2 Suth. 760. 
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LEGAL REPRESENTATIVE 
Succession to estate-Suit by nearer claimant 
relating to—Death of plaintifl pending 

->Kniial ami prc^ciuioa i>f—Remoter .Lira tin’' right 

of—Unity "i interest ktwcen pa-«> m liki4wr«A 
See Oil'll tsi.vus -\C 1 ul IHN, S. ”(4). i7)v.M> 
(1I)-E$1 VTE IN LAISiM».v 

(1891; 211 A 163 .168 9)- 21C 997 f 1C04 Si- 
Trespasser—Possession of property with-Period of 
-Mesue profits of. 

-liability of legal t.piemulative (.*. MlSM 

PROFIES—LEGAL lUi’KlsI.M.tllVL U» IKlSpwSlh. 

(1911) 381 A. 112fl21>-38 C. 6(0(630 U 
Wrong legal representative-impleading only of 

—-—Decree -ml *uk in thciewJ in ran* of— 

Validity agaiii't 11 j*i»t legal rcproctfative of. See ccder 

Execution sale-legal kiphimmativk. 

LEGAL REPRESENTATIVES SUITS ACT XII 
OF 1855. 

— 8 . l—AfffieMilj—i - . 

property* Hi :dm aflei-l\ali *1 delenJanl, a Hindu, 
finding—C*nk <•/ , 1 / 1 ,mi 11 agmnA kis eiein- 

Ivritr ad awn Union IK tan .•/—/>. 4ate and MmiKii- 

1 hilt,'» Allof 1MI, S.W-lim, 

S. I of Act XII of 1855 do« not apply te» a xnt to 
recover pioocrt) or it) value after cunverMon. 

In a suit brought by .he plaintiff) in icspcCt of a trtv 
pa» into their coal mine, the plaintiff* claimed, inter tin, 
an enquiry a* to the amount of coal cat and taken away by 
the defendant and damage) in topect thereof. The origi¬ 
nal defendant (a Hindu) Hied after the inxitati* of the 
suit and thereupon hi> legal repre-Mntative was brought on 
record. He contended that the can* of jcti>« did not nir- 
vive as againvt him. relying uoon S. I of Act XII of 1855. 

UiU UM & I o! the mM Aetna- mappiieaUc to the 
cave, aid that in any event, the can* of action survived 
undet S. 89 of the Probate and Admwistratwi Ad. V of 
1831. which applied to Hindu*, agahw executors and ad- 
miniitratoi). {Lord Thnkerlon.) ADJAI (u\l UO 
LTD. PaNNa Lai. Ghosh. (1930) 34 OWN 483- 
A1.R 1930 P C. 113-58 M L.J 636 
LEGAL RIGHT. ' 


LEGAL RIGHT— (Ctf«r*f.) 

-Exercise of—Injury caused by—Damages foc-Lia- 

Uhty ivi—Fletik.r v. Hylands— Principle of-Sututory 
iBtbority—Acts done under—Applicability to. Sit DaM- 
ages—Right—Exercise ok. 

(1874) II. A. 364 (384 5). 

LEGAL RULE 

- —• IffUtatwH ef-Andogy—Hihan/e on w/re—Dt- 
dir,Is Ir.M I,•£!, a! arfr.i,nsion of friuiif/i—Oh/nld 
and *) • id fatal kdnh. 

Thi' anomaly proceeds largely from the occidental habit 
of relying ui n-eie analogy in the application of legal rule 
inxead o! deducing the application from a logical appreben- 
>ivn of the principle a* the best Eastern thinkers do (174). 
{L td Simn/r.) AMAK N.VIH AND GOKUL CHAND P. 
Firm uk Hiram ( hand Nathu Mal. 

(1921)481 A 162 - 2 Lab. 40-23 Bom. L R. 671- 
14L W. 436 - 2P. L.T.201- 
3U.P.L R (P. C.) 12 = 19 A. L. J. 249- 
(1921) M.W. N. 175-29 M. L. T. 258- 
25 C W N 534-33C L J 355 - 601.C.379- 
40 M L. J. 327(337) 

LEGISLATION. 

- JXokihiom and Prumud leguldion dealing tilk 

dif/rent lal/.il miilliis hi (>',inn[ parluidar ‘Wl- 
Confhii KlutiH ai regaiJi lalltr—ll’kiik trixvili—buf' 
lion ik Kill,* of Pratm.id Statute—fnlredmlion af.b 
riauK of ihii i.'ulhit—Pr.'fruty, 

The Railway Act of 1919 was a statute passed bytl* 
Dor.insc* Pailiament in exercise of its jurisdiction over that 
subjret. The Workmen•) Compensation Act is an Act 
p-i'red by the Province of Manitoba in exercise of its )•«*■ 
dktiwv. The two enactments deal with different subject- 
mattei.. although tlx eiriumstanccs of a particular case may 
Uing it within the scope of both enactment*. in which case, 
if a cor.rt ct an**-, it i> the dominion legislation which P^ 
Viih. ILt «uch contorts arise only incidentally, amltb* 
fact that they do ari* is not a legitimate ground for in# 
mg word, of exception in one of the sections of the Provin¬ 
cial Statute, m Leung from its application, cases tn 
the Dominion Act does not apply (224). {Mr. J'dia Out) 
Amelia Mcuoll r-. Canadian Ry. Co. 


VVI -V 

(1922) 33 M. L- T. 219 (”• v-A 

(1916) 421. A 229 (239)= 39 B 626(649). 

Basis of -Acts of grace-Repetition of-Efl«t. Stt 


Court-Moral obligations. 

(1915)421. A 229(239)-39 B 625(649). 

- CkjHfi IK, Hilhul ikaKfi MailKal A..v»w^r- 

PmiMily <•/. 

That a eomplete change of legal right may take place 
without any change in the actual poncsskn may be seen 
from the ca«e in 0 1. A. 65 [VU< 1 B. 452 (454).] (*, 
RoUrl /'. t 'Alitr.) NAVVAB M.tl.kA JaHAN SaHIBA .* 

Deputy Commissioner os Lucknow. 

(1879) 61. A. 63 :3 Sar. 244 - 3 Sutb 584- 
Bald 194 = B k J’s. No. 55 
—Decision on-Court* duty a> to. &< COURT- 
LEGAL RIGHTS. (1837) 1 M. I. A. 383(403). 

—Lnfmimoil -MWi July-h,.«<*,,*« „ 
HarJskip —C mwtraheH *f—Pr«prutf. 

If such, however, be the legal rights of the appellant no 
Court of Justice can refuse to give effect to them on the 
ground of any 1 rK 0 nvenirr.ee or hardship which may result 
from allowing them (266) {Lord Kupd^m.) MULKah 

Do Alum Nowabj Tajdar Bohoo *. mirza Ieh\n 
KUDR. (1865) 10M. I. A. 262 - 2 W. B.(P. c S 
1 Suth. 661 -2Sar. 1G6-B. & J'a. 2(OudbX 


I.IGISLtlURE. 

-Need for and lines of-Court's suggestions u to ^ 

COURT-LEGISLATION. (1876) 21. A. 241 (»g 
- PikjI Ltfislalim—Enemy alien—Stimn and A* 

f*ul h Stale of fr, fi,ly of supfiied-Lepn/dieH 
namg, met a find me. 

A legislation passed |«r>uant lo a wai policy and 
powering a Sute to take possession and dispose of ihe [«» 
petty within the country of a supposed enemy alien aan» 
properly be said to be penal legislation within 
of the English authorities. {Viuci*l Hold**-)* 
NOHL r. WING ON & CO. (1927' 47 C. L. j- 

1071. C. 352 - 30 Bom. L. BJN 
A. I. B. 1928 P.C. 83(86)- 

- /' 'teter of—Dilipal ion ef—CemmeKtemud tfhP‘ 4 

/alien—Period of—fixing of—Leaving of, la tf,fr 
antkrrity—pife.l. 

Legislation which does not directly fix the period for* 
own commencement, but leaves that to be done 
ternal authority, may with quite as much reason « J* 
mcomplete. as that which does not itself immediately ow* 
mice the whole area lo which it is to be applied, but» 
this to be done by the same external autnority. If 
act of legisJatioo on the part of tbe external authonty » 




THE PRIVY COUNCIL DIGEST 


LEGISLATION— (ComU.) 

trusted to enlarge the urea within which a la* acluafly in 
operation is to be applied, it *ouhl >«m a fortion to t* 
an act of legislation to bring the Uw oug.naby into opera¬ 
tion by fixing the time (or its commawemeut (W 
S(/krw.) QUEENBURAH. (1878) & 1 J. JJJ“ 

3 Sar.834 = 1 C 172(18Q)--3C.LI ■ W- 

3 Suit 556. 

-l'rivy Council—Appeal to—Right of. i" 

proccedings before Court* o( J^u.o-laUng a^y ^- 

- Rt,p*wNt Cwimt*-*:**'* 1 h * 

tWtfitf rarlum<nt-Saa<tu* »/ 

Li t uUM»t'G*ir)M-NtttuHT-K<1*» l, * i •' * w/ ' ** 

(amended in 1914), it i» only the 
Council to whom power to enter mlowchi a «*»'•“• a. u- 
before them is given. The character of any c*>u ution 
which follow* a» that of British Columbia d<x>. dre t)l* of 
responsible Government in the British /"jT^ LEGITIMACY 
the sovereign or his representative should ** «• «* | {& ||, : 

of Ministers rcsponstU: to the Parliament. that 

should not act individually, but constitutionally- A coni'* 
which involve* the provision of fund* by Ur u^nl re¬ 
quire*. if it is to possess legal vah.lrty. that lar-W** 
should have authorised it. either directly. or «**'* the pro- 

V, S 0 ,'hur«hat the contract in the *»**.<« 
was invalid because the Ueut^ant Governoc o^ d-e l 
vince had not autho.tsed U. and that the mm 

MaCKAY ;UTCKNE V -GENl R ALl^RI^S^<^UMRI ^ 

-Secretary of State in C-rf-Mjg t 

against—Legislation taking 
GuVEKNMENT OK .N.*.A 

LEGISLATURE- . 

_ ... .f—Pnaitt frachtH—Atl mail f'™ 1 ***• 

A.I.E.1926P.C.« = »61C.2S9-«U-tJ.M 

_ Cmt-tnm to 

"rwSr. ol Or* P,««!..« 


2S94 

LEGISLATURE—(CW./.) 

gages. a» such a course had ban found to promote most 
oppressive and grasping conduct on the part of money¬ 
lenders in the Mofussil." 

With regard to the above remarks, their IxHdship. ob¬ 
served : It would lx difficult to have a more candid admis¬ 
sion of the assumption by the Court of the functions of the 
I egidaturc(253). (&r Jamal If. CW.t/c.) THUUBU- 
svvaMV MUDALLV t. MAHOMED HOOSAIN KOtt'THEK. 

(1875) 2 I. A. 241 -1M. 1(21)- 
3 Sar 531-3 Sulh. 198. 

-/n/Mir('.urf/'i atar fait, a of—Profiuty. 

h appeals to their l.udships that this action of the courts 
of the minor fiesdericics reopen to grave objection, btcaux 
in »o allenng the existing Uw they usurped the functions of 
the Legislature <2354). (Sir paid If CotuU.) TllUMCU- 
svami MuuAUvr. Mahomed Hoosain Row then. 
(1875;2 LA.211=111.1(22)-3Bar.531- 

3 Sutb 198. 

-Indian Legislature. Set INDIAN LEGISLATURE. 


MAHO- 


A MV Vvvrv -- 

lenamn transaction*arc unlawful. , - 

der that whetethe LegnUture *»*»*.** 

-to-PtMW- 

B^uniKowuh^ullaBuh^lI 

10 B. L. R. 159 - 2 Sutb. 675 - 3 Sar 69. 

- Flout,** of-Court' alarfatm 

In the case of a mortgage b, ^ * Chre 

Justice observed in the — bj*". t. K P-^ The 
recognition of the right to redeem ap^ioos of 

mortgage*) "wa*. baviug regard to the 
the Sadder Adawlut, perhaps a SnSSl 

It had. however, for a 

aderirable course to adopt, and.nmnent p F* 

High Court, who had formerly been judge* of he . A. 
repelled that their predecessor tad. [ « *"SKi 
(be conditions fcrpurchase m gahan laban mort 


l&v at,* Hindu Law-lecihmacy and 

MEDAN UW-UlilllMACV.) 

-c ’tana—.Um,HU* by, of (olttudif ,f firm 

kAi figitiam/ 1 * iairtm—AJauinMitr of- Volin of. 

I be question wa, wbethet tbc respondent's mother*. A and 
U\ were the legitimate daughter, of i, a k>ii ol II. and 
whether the respondents were a* *uch the heirs of their 
graiaJmotho //. / »*' admittedly a grandson of //, 
uwg the son of l by another wife. 

//-, IxsUand was in receipt of a wasika. a pension front 
Government- When he died a question aron- as to who 
should succeed to it. A petition was presented b> F, A and 
If, bvscuUng the deceased as their grandfather. ai>d asking 
Hut his penswn slwukJ be allotted to them. 

H,U mat tbc pcuticn *a by necessary inference a slate- 
nsent by and a statement again*! his interest, that the 
ink ol A and IV was a> good is bis own. and that the petition 
w« aumrsMbk in cadence to prove :be legitimacy ol A and 
^(|05L ISirAH**r H’llioa.) BAkEK ALl KHAN V. 
ANJUMAN ARA BeuaM. (1903) 301. A. 94 - 

25 A 236(218)-7 C. W. N. 465 - 5 Bom L. R 410- 

8 Sar. 397. 

- Ink nloai,—Riykt of, laud oa ligitimacj of flam- 

lif—lim raiuat—lllrphauiy of flaiatif-Riykl oh 
foot of. if imladod-Psrtui tnot.ay it 41 art <«ir(,t- 
pnty Coaanl affial-Oaim for fnt um ut-Mm- 

taiaahhtf. 

The two appeUants sued as widow and son of C, a Bur- 
man. to recover a half-share of his estate, alleging a lawful 
marriage bci.an the first appellant and C. followed by <o- 
UUtation and the legitimate birth of the second appellant. 
Toe issue rabed as to that point was as follows : "whether 
either or both of the pJaintitfs are entitled to a share in the 
estate kit by C! And. if so, to what share?” 

whether the issue was susceptibk of tbc construc¬ 
tion Hut. even if there wa* no valid marriage between G 
and the first appellant, tlx second appellant, as the ilkgiti- 
mate son of O', was entitled under Buddhist law to a share in 
lU inheritance, inasmuch as his mother lived with and ato 
out of the same dish a. the deceased C. 

HiId that even if the issue was susceptible of the wider 
cccsuuctko contended for (namely, that stated above). >«. 
as the parties, by tbeir conduct of tlx care, had construed 
it in the narrower sense of assuming the existence of a 
marriage, and as the claim bared on the wider construction 
had not U*n submitted to either of the courts below, their 
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LEGITIMACY—(Co*//.) 

I/iid'hip' could not entertain that claim. [fyrd A' \rt, «r.) 
Ma Win Dl r. M l KIN. (1907; 351. A 41 i47j= 
35 C. 232 (242j - 3 M. L. T. 93=7 C- L J. 112= 
12C W. N 220-10 Bom. L R 41-5 A I* J 63 
14 Bur L. R 3 = 4 L. B R 175 = 18 M LJ.3. 
LETTERS OF ADMINISTRATION. 


{Sft <it* ADNINISTRITOR.) 

-Adminkraloi under—S«it on behaJi of t>late of 

deceased by—I imitation—Stalling point-Lxecctor app^nt- 
e«l under will of dteea'ed—hurt by—lk%iitKt:oa. Sa 
Limitation Arrof 17(i>—L aw enacted 11 . 

(1916) 43 I A 113(120). 


LETTERS PATENT—(CW<L) 
unJer the Letters Patent, except that they do not re$trkt 
tl* express Letter. Patent appeal. {Lord Sumner) SaBITRI 
THAKl RAIN r. SAVI. (1921) 411 A. 76= 

48 C. 481 (488)= (1921) M. W. N. 169= 
33 C. L J 307 - 19 A L J. 281 - 23 Bom. L R. 681 - 
14 L W. 362 - 60 LC. 274 = 40 M. L. J. 308. 
—-A^eal, undcr-Right of-C. P. C. of 1908, S. IN 
— Lffe.t. Sit LETTERS PATENT (CAL), S. 15-APPElL 
UNDER. 


--Administrator under—Suit on behalf of testator’* 

C'tate by—Right of—Letki* d Adminbt raroa—Grant of— 
Necessity. S/e Administrator. 

i 1916; 431 A 113(119) 


■.kdniiniitrntor uud t r-Suretf for-hMny ,/. 


/.v MiupfisfruliM h iidmnnitrotor—Retoiahom ,U«- 
1 M»t of Intel on fro**/ 0 / frjuJ-ktiet. 

Lttere of Administration granted to C in 1*402 lot can 
celled in IKH, on the ground that he had obtained them by 
fraud, and letters of Administration with the nil! annexed 
were thereupon granted to the AdministratorGeneral of 
Bengal, The appellant ami another were l«o vuetiM in a 
bond conditioned for the due administration by C of the 
estate of the deceased. The bond e.eoi'ed by them .as as 
signed to the Adminidrato* General. and he brought a sail 
against C and the sureties (appellant and another) for the 
recovery of the amount mivipprupriuted by fin hi* capacity 
as administrator under the revoked Letters of Administration 
//<//tlut the ‘urrties. though innocent of the fraud of C. 
«♦« ''K h "y hefd liable by the High Court. 

So long a» the letter* of administration granted to C re¬ 
mained unrevnked. C. although a iogue and an imposter, 
was to all intents and purposes administrator. He. and he 
alone, .cpiesented the deceased. Hi* receipt* .ere valid 
discharges for all moneys received by him as administrate. 
A- uiminiMrator he coiletted the asset* belonging to I be 
deceased, ami he misappropriated the assets, .htvh he so 
collected, for all his «t« and defaults a adminisrraux the 
appellant and hi* co surety became and m.d remain Iul4e 
(Lord DtBKNDRA NATH DUTT : Ainil. 

nistkator-Genmal of Bengal 

(1908) 351. A 109 - 36 C 955 -4 M T r oi„ 
12 C. W. N. 802 = 8 C. L J. 9W0 Bo A B ^ 

18 M L. J 367 


LETTERS PATENT (ALLAHABAD). 

- Se under LEGAL PRACTITIONER—MISCONDUCT 

-ALLihabad Leitirs Patent. 

LETTERS PATENTiBOMBAY. 1865). 

-S 12—Carry on busines*. See JURISDICTION— 

CARRIING ON HlstNlSS WITHIN. 


—Contested proemlings for-Reversionary «ha,acte, 
of a person 'n-Decisicn a* to-AV. tuJieata in ^, . 
mi! suit if. S* Hindu Law-Rkveksionfr si?! 
TIONSHIP OF—LETTT.RS OF ADR,N,STMm 

0929)58 M. L J. 171. 

E ^ * ** Succession act of is<.5-ss 187 3 
r , f (1910) 21M. L. j. 11 $ 

partyT* 
to adjudicate upon rival daims-iffw £ F,«£ 

SUIT-SUCCESS,ON-R,v AL cu,;STSTO. mMENr 

(1917) 441. A. 251=45 C. 1 (6 7). 
LETTERS PATENT. 


-S. 13 —Aim PAitml Pendent 1 Court—Suit in— 

to",* J and trial t>y B. wAry Hifk Court of—Pover of. 

A vuj. concerning land in Aden, wa» instituted in the 
Co.it o. the Pufcoui Kesident there. Tne High Court of 
Judi.iture at Uontny. purporting to act under d. 13 ol the 
Letter* Patent o| iwoiHamDay), made an order for the 
transler ol tne suit lor inal and udermination by the High 
Coon itsdt. 

//i/d nut, under Act II ol 1884 of the Governor Geter*! 
in Coao.il, toe Coait ol tne Koiaeni at Aden was subject 
to the kupeiintendencr ot tne Hign Court of Bombay «itt»n 
the meaning ot d. 13 of It* Letter* Patent, and that the 
High Court had. ineretoic. power to transfer the suit to 
under trial clause (lord Maenafktm.) MUNICIPAL 
OFHCtK. Aln.N r. HAJEt ISslAiL HaJEE ALLaNA. 

(1905)331 A. 38 = 30 B 246 = 3 C. L.J. 6 - 
3 A L J 53- 10C.W.N. 185-8 Bom.L.B.4- 

1 M L.f 1 = 8 Mr. 901-16 M L /. 

-A’.M.eW cf suit ,<ni<r—Power of—Condition il 

<*<•*•« of—Tran iftr of iuil—Po:ar under Ckarltf dd 
of—Ditmtiou. 

Tor pawer ot uan*fcr contained in the Charter Act (2j 
4 25 Vki..c. 104) has notiung to do with the power d 
removal cmteried by the Letter* Patent, and the UttfO 
Patent malce* superintendence, not appellate jurisdKtioo. 
the condition of excrci»e 0 , the power ot removal. (/*" 
.VaaufOteu.) .dUNiCtPAL UrrlCEK, ADEN V. HaJE* 
bitAll. H tjtE ALLANA. (1*05) 331. A- 38“ 

30B. 246-3 C. L. J.6-3A. L /• M* 
16 C. W. N. 185=8 Bom. L. B. 4-1 M. U T. 1“ 
8 Mr. 801 - 16 M.LJ. 7* 


-S. 36-Original side appcal-DitfcreiKe of opi“» 

Uucenjajges hearing— 1 'ro.ecture on. See C. P. C.<" 
IW.b.w. (1921)48 1^.181(1^“ 

4b B. 718178W 


-S. 39—Final judgment or order -1 ncome-tai Act 

of 1918. S. 5l— Oai>ioii under-Not such a judgment« 
order. Sri INCOME-TAX ACIS-INCOME TaX ACT Of 
1918. s. 51-Case stated under. ^ 

(1923) 601. A. 212=47 B- 7**- 


ING OF. 


t—Meaning of. See JUDGMENT-^.’ 

(1326) 4*M. L.J.26(W 


A c ’> ^ 


PCMwS borders and rules under the C 

P.C.of 1908 are applicable to the ;u,Udiction^^ 


Jurisdiction-Meaning of. Stt HIGH 
Court—jurisdiction of-Oiuginal jurisdiction. 

(1923) 601. A. 212 (218)-47 B. 724v732)- 


-S. 40-Leave to appeal to Privy Council 

Grant of— Discretion. Sa Privy COUNCIL-APPEAL" 
RIGHT OF-INTERLOCUTORY MATTERS. 


-INTERLOCUTORY MATTERS. 

(1923) 60 L A. 212 (218-9)=47 B. 724 (W 
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LETTERS PATENT (CALCUTTA). 

-S. 16— Aggt*l under—Rigki of—C. P. C. tf 190$. 

S. 104 -Efeei. 

_C. P. C. OF 1908. S. 104-APPllCABlLin- 

Lctters Patent appeals. (1882) lO^A^I 17)- 

S. 588 of C.P.C. of 1882 enacted lhat apoeafe should He in 
certain casts, which it enumerated, "and from norther *eh 
orders." This raised the question neatly, whether an appeal 
expressly given by S. IS of the Letter MM 
expressly referred loin S. 588of C. P Cof £ 

taken away by the general words of S. 588 and Irom no 
other such order," The change in the *ordingof^lW 
of the Act of 1908 is significant, for it runs. » 

otherwise expressly provided . . 
time being in force, from no other oden. S. la oMhe 
Utters Patent is such a law. and what it exptevJy provides. 
JJS an appeal to the High Court’s appellate pn+am 

_Judgment—Pri*y 

council—Appeal Decree in-Execuiion o»- 

APPUCATlOH 4 (je 7)^1 C. 482 (H3). 

_3. ^-Original side afpeal-MereneeUeftnun 

m al M*un Judge kearing-Prtetdnrt an-Ru/e 26 a! 

Ss^SSrtSSSS 

2gES 

’jS&jfcnPZSm (L ” J 

^^AW^VSVS 

* w " 

26 .! Hig |, Court brought i. 0 tri-ml 

ln “ ”l oOte Utter. PM." >»«- 

the hi ti6r.tr .1 the Ad,«n, 

came to the High Patent. The Full Bench 

General under of the pen. raised 

ot tbo Hjb Coud. rfet M ^e- ^ 

cl. 26. The ac o{ |he Later* Patent from the 

Pn . v e ; ohh^High Court itself refusing to exercise its power 
°,der o the nig ^ 

*«* drcunrn.ncesof.hecase.be 


LETTERS PATENT (CALCUTTA)-^/./.) 

Their Lordships observed that they must not be under¬ 
stood as giving any encouragement to appeals in criminal 
nutters under Art. 41. where no point of law has been 
raised by the trial Judge (59 60). (MtaJ 
Barendra Kumar Ghosh r. King-Emperor. 

(1924) 62 L A 40-62 C. 197 29 C. W N. 181 - 
(1925) M W.N.26 3 Put. L. R. CM » 
6 L R. P. C. Cr. 1 - 27 Bom L. B. 148 - 
6 Pat L. T. 169 - 23 A L J. 314-41 C. L J. 240= 
26CrLJ.43l-26P L R 50 = A I. R 1925P.C. 1- 
851 C 47 .--48 M L. J. 643. 




LETTERS PATENT (MADRAS). 

-S. 12 —Cam met— Money Jut under—Suit far— 

Jmnsdiet i t n- lit fend tut rtuJtuI out tide /Hnsdietiou— 
Centra/I in Madras and money fayaMe in Madras—Lease 
It mt attained. 

In a suit for money alleged to be doe under a contract 
for the sale and delivery of goods brought on the original 
side of the High Court of Madias, it appeared that the 
sail contract wa* made in the city of Madias, that it was 
agreed that the money payable under the contiact was to 
U paid In the city of Madras, and that, the defendants 
being resident outside the limits of the jurisdiction of the 
Court, the High Court, under its Utters patent, gave leave 
to the plaintiff* to leing the suit in the ordinary original 
4 ivil yarisdiclioo of the High Cowl. 

Htid that the suit was within the cogniunce of the High 
Court in it* ordinary original civil jurisdiction (87). (Sir 
/tin Fdfe.) Mahomed Kmaileu shikaji r. La 
TANNERIES LVONNAISES. (1926) 531. A. 84- 
49M 435*30 W N 668 (1926)M W N 496 
24 L W. 116 - 44 C L J 67.28 Bom. L R 1391 - 
31 C W. N. 1“A. I R 1926P C.34- 
941 C 767 * 61 M L J. 670. 
-Dwelling within jui Miction-Meaning of. Stt 

Iuuswction—Dwelling within-meaning of-J 
ci- l ?of Letters Pateni (Madras). 

(1911) 38 I A. 129 (139) - 34 M. 257 (267 8). 
_ -8. 13— Diiln.l Cent I mil Iransltrrtd It //igi 

Ctnrl-Hn * Canrfi ge*trs iu. 

The powers o( the High Court in dealing with suits trans¬ 
ferred to it from the District Court under clause 13 of the 
latter* Patent. 1865. are confined to powers which but for 
the transfer might hiv« l«ccn exercised by Ihe District 
Court (322). U*rd Parker.) PEASANT :. NARAVANIAII. 

(1914)411. A. 314 38 M 807(820)- 
16 M L.T. 165--(1914) M W N 585 1L W.520- 
18 C. W N. 1089 = 20 C. L. J. 253- 
16 Bom L R. 626 12 A. L. J. 1155- 
24 I. C. 290=27 M L. J. 30. 

LETTERS PATENT (NOBTH WESTERN PRO- 
VINCES. 1866). 

_g. 27— Pending gretttding — Retire petition— 

Rtftrtnee directed It if made It Htgi Court tf Calcutta 
an diiermee tf epimon—Creation tf AUaiatad High 
Ctnrt Mart reference made—Jurisdiction of latter Court 
It deem retie* petition. 

In an appeal decided by the Sudder Adawlut of the 
North western Provinces, there was an application for 
review. The case was heard on rev iew in 1865 Wore four 
judges. «ho were equally divided in opinion. By the law, 
as it then Mood, the judges being equally divided in opinion 
the case was referred for the cyinion of one or more judges 
of the High Court of Calcutta. No reference was. however, 
ma >V to the High Court of Calcutta. Under the provisions 
of the Statute. 24th and 25th Viet., c. 104. the Crown, by 
Letters Patent, dated l/ih March, i860, abolished the 
Sadder Court at Agra, and erected instead a High Court 
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LETTRES PATENT (NORTH WESTERN PRO¬ 
VINCES. (1866: -(<*.«/*.) 
foribc Xwlk'Wokii hvtikr. In AigH 
Chief Justice uf (Ik IIi;Ii (‘•Aul f>x thr N'Hli U'pJhb 
P rovince' (c-heard (Ik |ilili.%. ■ 1 nvn » jru im.-- a4uu. 
//.// llut (In Cikf Jj-i i 

(Ik I .diets Patent. fuinlklMi (•* Iwoi and rh»*v (he 
review petilion. 

No rod decMou knias kxa pxa «* Ktit«,ik pro 
cording wa* a proceeding pending. which wj*. thcsclutc. t<» 
berlccitlcd by (he new ili^h CmrlU ihe Nmlh-Wetein 
1’rovinur* (59>o). (/,7rf fat,,. .U.’hd.) MINIMA) 
OODKV K'lUNWl K : . MU.vM VIAI I.AUUU. 

(1870; 13M. I.A. 685 15 W R «P CJ16- 
0 B L R- 283 - 2 Suth 388 - 2 Sar. 628 


LIBEL. 

(3'iYd/w I)Lt AMAIIoX.) 

- ——Clllt faU.klfnt—A\>..'tltl.'H •l—P»'il.Jtl ■M If 
Ch.'todkn—hakhty far — hxfieo mnh.e—.V... 
hugatanty m facing /. • /a/iwf— Red—Cat!. fan. ij 

yjl—/iiihJl,n.'H .</—ti.i/ tVw/—t. «//./. 

/»“ w.u Chvwdlui of .1 *e\liun o| Huk!j caste community 
"* which O' was d member, and. lit (he pci t<>r ounce w( hi 
duty as Chowdhri, />' puUislicd toother member* o! the 
w>lc a rCMfcilion which had been pa*xd by tl*pa.Kbayat 
of)»»caste section suspending social iciiiMt* with (Ti 
family. In an a. I ion for libel brought by C again*! B, ti 
«.i* Contended that 0 had n<> proper notice ol JU media; 
of Ihe Panchayat, and lh.it in coniqucncc the- pas-wg ol 
lh« te-JutiM! «a* cuatnry to rotonl jmtict and /;»»* 
no< privileged in publishing it. U.U that theuca**« ol 
the publication n.i* privileged. that the pmilrgc wa> ixt 
affected by any defect in the notice and that in the a brae 
of proof ol express malice the >uit foiled. 

To defeat or abut privilege, the law doe* no! rcc<£ni*c 
anything sbuil of actual or express mabcc in the pub 


shot I of 

liialion of the matter which is chligal to Ik libellous. 

The question of the power of the civil court, to control 
the jur.Mlictron of cade bodies purporting to euommunkale 
or censure ca»te o.lendm disc, awl but not decided 
{Mr. Am.,, Ah.) C.IBIND D.\S* biMI.VVIB.lR DAS 
(1917) 441 A. 192 39 A. 591 = 6 L W 494- 
(1917; M W N 817 = 21 C.W N 1113- 
19 Bom. L R. 707 = 26C L. J 282- 
15 A. L. J. 629 j 2 Pat. L W. 125-21 M. L T. 132- 
401. C. 641-33 M L J. 103 

-~Ckan<Ur-l H ( 4rmllHI tr-PM,.at,.n, 

cl-LMtf far - Liu, nfahuW, -Enghd fa w _ 
Amy nan fai—AheMit1! duett tnghii 
,J fc m in'. I / . 

The question whether and under what citcumstarcc* a 
pw*to t> liable for the publication of wfornutror. mmi 
OUS to Ihe Chanttor of another mu*t be decided If «-' n f t,L 
llVr - In ,lw a ^ c ^ tn : -h*h authority directly in imm 
recourK must L; had to (he principle on which the la. 
England on the .ubject i> founded. American anlhorilw. 

houEh en tilld , hc hig| ^ a[f 5532 

KUrd U,ought,,,.) M ACINI OSH Ub'N. 

... T (1908) 12C-W. N. 1053 - 4M. L. T 1 = 

14 B®- L R - **5-11L C. 348=19 M. L. J. 20 >28). 

>(-l, 

T*** ,he Plication of information iniuri 
ou> to the character of another as malicious url-.* it k 
Jaul) made by a person in the discharge of rotne paUk or 
private duty, whether legal or moraTS k, 2 

hi» own aflurs in matters where his interest b coccercedl 


LIBEL-'r«/J.) 

In sueh eaK. the o.ca.*ion prevents the inference of malice, 

iili. V ll' In ill ill {nan __ • • 


whkh the Lw draws from unauthorised communications, 
.usd atfon * a qaaltBcd defence depending on the absence of 
tual malice. It fairly warranted by any reasonable <xu- 
O! eogerxy. and honestly made, such communications 
are protected lor the common convenience and welfare of 
Hxiety and the law has not restricted the right to make then 
mithm any narrow limits. 

CommunkatMn injurious to the character of another 
may be tr-Je in an.vvrr to enquiry or may be volunteered. If 
the coniiiiui Kaiion be made in the legitimate defence of a 
pciv« sown interest, or plainly under a sense of dutysoch 
as Wo.ld be ■ recognised 0) English people of ordinary intd- 
irgence and moral piimiplc“ it cannot matter whether it is 
voknitcitd or Uougnt out in answer to an enquiry. But in 
Cax. which are- near the line, and in cases which may gire 
*•< * dtdciewcc of opinion, the circumstance that the in- 
formation i* voluntreicd is an element for coosideralicw ter- 
tainl) not whIkmiI *omc importance. {Lord Maoughlf.) 
Mali mush Dux. U 908 ) 12 C. W. N. 1053 = 
4 M LT 1 = 14 Bur. L R. 225 -11L C. 348- 
19 M. L. J. 20 (256). 

- Ckjin.t.r—/nf.aMiti.’ti mjnrteui Ifi-I’uUiiilnm 

M—lanhlitf fa—Prole,t„*, Irm-Pnnoflo unit'- 

/png. 

The undciiying puikiplc on which the protection alfordtd 
to a communkaimn otlK'iwisc actionable is founded is "lb* 
common convenience and wdfaic of saict)“—not the coo 
voiiencv ol individual or the convenience of a ilass-tat 
the general interest of society.'* {Lord MaoughU*-) 

M.VUMUSH r. Dun. (1908) 12 C. W. N. 1053- 
4 M. L T. 1 -14 Bur. L.R. 225-11LC.348- 
19 MLJ. 20(256). 
—— IcotcKpt of court by publication of-Ofltnce ol- 
I'uiudiment summary for—JunsdKtion—Offence amountinl 


to defanutiOii—Ellect. See PENAL CODE, S. 499. 

(1883)101.A. 171 (177)-10C. 109(130) 


- i'niilege-Mahee rdntlmg - Ailunl «r at" 11 

mill.. —I*gal mj/ice—Snlfiiieniy ef-Jn/ereneet! W 

"Jh,e when notified. 

The trail Judge inferred what he calk "legal malice' froo 
the failure of ihe defendant to giv* a sufficient pen-** 1 
notice to the plaintiff. Their Lordships do notondec 
stand what the learned Judge means by legal malice. *° 
defeat oi rebut priv ilege, (be law doe* not recognise any¬ 
thing short of actual or express malice in the publicali«i« 
the matter which is charged to be libellous. The inlere** 
ofkgal mrixe" from the defendant'* omission to do some¬ 
thing mote than he i> by law bound to do i* quite 
ranted. (.1/r. Ameer Ah.) GOBIND DaS V. WSHAM^ 
^ (1917)441. A. 192=39 A. 661° 

6 L.W. 491 -(1917) M. W. N. 817=21 C. W. N. 

19 Bom. L. R 707 - 26 C L J. 282= 15 A.L.J- 6» 

2 Pat. L. W. 125 -21M L-T. 132 - 401. C. M1 

33M.U-1 03 - 


- Trade Prdeehie Society— Information Cl t4 

turn ef Luo no men niff lied to suhenkrs far (Cinder* 
hr*—Vriuieenng ,,fa, mat in,-Welfare el "Ml '' 
•erred by nu k hnneti. 

The pUinufls were wholesale and retail iron-mongers m 
Sydney. The defendants carried on the bosiness of a u** 
protective xxiety "in almost all parts of the civilised wortT 
nnder the name of "The Mercantile Agency." That 
ae» entrusted in obtaining information with reference » 
the commercial standing and position of persons in tbe Sn» 
of New South Wales and elsewhere and in communicant 
such information confidentially to subscribers to tbe Age** 
to specific and confidential inquiry made by f» 
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LIBE L-(CW.) . 

subscribers as and when they had occasion to r«l<me i» 
f ° In al'action foe libel bright by the ^intiff^ and appd 

w a. M-« 

in supplying the information which Iky p«fc*ol «*> have 
^ (2) 1 that'KSr motive in giving the information *av seif 

interest, and not a scn<e of «luty; 

(3) that those who engage rrt a im* * * 

defendant's, touching,. 'H' 

should take the conseqnences if they overM.ppol ihr uw. 
“(4) that, itowcu, convenient it might I*.o • MM{ 

know all the Koets of hfc , 

ing." hit "responsibility' »* " 

prehemled under the exp.c^n «*<**£ ** * 
accuracy of information might be bo-ight 

LICENSE , 

_ Uitnut-Muru it*'*" 

®a»fiSSS« 

s "“ 

, secretaky <* *»■»;'VSfian •«*. JW 

■“‘■iffiS .W,S;|S 

29 a w. N. 366 - 801 . C 835-47 M L J. * 

LIMITATION. 

ACCOUNTS. 

ADVERSE POSSESSION. 

APPEAL. 

ASSUMPSIT. 

Bar of. 

Cause of action. 

Commencement of—condition, 
company-directors or. 

DEBT. 

DEFENCE. moM OF TITLE IN. 

o,- 4 *uuno. or 

EXE MCTI0N FROM JA u i A|i ELATING TO. 

GENERAL AND ‘ JK , NC1DENT TO. 

HEREDPTARVOrnC^ SON—ALIENATION PRIOR 
HINDU UW- A ” " saC er OF ESTATE FOR ADOP 

^SSSiS» C0M 

JECT OF. 

S:iiur»0.« P.ORERT1K SviT 

IRTOE5T-CLA.M tO-PRIW1YAI-CUIH TO . ***' 
RED. 


LIMITATION—(C'’*^.) 

LACHES-CCTTINC DOW N of PERIOD ALUnVED ON 
GROUND OF. 

lAKHIRAJ 1-INDS-KkVENUE—ASSESSMENT TO— 
Government's right of-Ijmiiation. 

Lakhikaj ti sure—Voidable tenure comprising 

MORE THAN 100 1UGHAS-- RESUMPTION OF. 

Law of. 

Law or. afpucable. 

Moveable and immoveable ntoPERTits-Sun 
FOR. 

OUDH. 

religious kniwvvmfnt—Manager of—Aliena 
tion by—Successor's sun to recover proper¬ 
ty SUBJECT OF. 

Ktvi SUE—.ASSESSMENT TO-G0YERKMI.K1 S RIGHT 

Special and self-contained Si .mins -limit a- 
noN PRESCRIBED BY. 

Suit. 

supreme and East India Company’s Courts, 
suspension of. 

Tenants in common. 

Til IE GAINED BY-W AIVEK OF. 
l\N ASCI RUINED PROPERTY AWARDED UNDER COM 
PROMISE—SA ! IT TO RECOVER. 

Accounts 

_CoMBtokaer f<» taking— liiniutkm—I’ha of— 

tuixlKli'iv to cnlcttaii—lira BO* tai'ed in pleading* <« 
i-*««- Nppxntmrm l*y cwxnt of partiev Stt ACCOUNTS 

^ U ,SMOK„.. (J . 1S ) 

_Item* Ltri cfkmg-Suit fot-limilali-m-Earlier 

;,, m ._Suil hr. luiied—Iffi't. A.. I IHDLORH IND 
11 s xmt—Rent—arrears or—S uit for-Nature 
ir (1865) 10 M I A. 214(2189). 

__.S«H fur-lica of limitation in—Onlcr .lire.ting 

taking of «««M. iiir*prctiir of-Pmpri. ty. St/ AC- 
OH MS-SLIT IOK-1 IMH ATION-I'I EA OF. 

11901)281 A. 227 (23G)- 21 A. 27(41). 

___s«it for-Taking of accountx-Order directing. 

iiicue'tive of pica of limitathei—Maintainability of plea 
in.^cof. stt account*— Stn for—Limitation. 

(1901) 281. A. 227 (236)- 21 A. 27 (11). 
Adverse Possession. 

ACTS AMOUNTING TO. 

ADVERSE POSSESSOR. 

Bar by—henei it of—Right to. 

CHUN DARI RIGHT. 

COUECTOB ATTACHING AND TAKING POSSESSION OF 

roperit to secure Government revenue- 

POSSESSION OF. IF ADM KSK TO REAL OWNER. 
('■^OWNERS. 

Co SHAKIRS. 

Criminal Procedure Code-n. h>. 

Declar at I on of title in dismissed suit. 
Declaration oe title of true owner in sun to 

WHICH ADVERSE POSSESSOR PARTY. 

DONOR AND DONEE. 

Easement. 

Effect of. 

Ejectment suit-Plea of adverse possession by 

DEFENDANT IN. 

EJECTMFNT SUIT DISMISSED—DECLARATION OF 
MCHTOF PLAINTIFF IN. 

Family, sot individual, ownership-head of 

FAMILY IN CASE OF-POSSF5SION EXCLUSIVE OK. 
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LIMITATION—(C-*/</.) 

Adverse possession-f<V<rf«/.) 

Father. 

FINDING IST0-F.¥TC)R I.AW. 

FOREST LAND. 

Ghatwallv tenure. 

Heir. 

Hindu Law- adopted pix. 

Hindu I.aw—Joint Family. 

Hindu i.aw—mother—sox. 

Hindi Law-ReligiousEndowment. 

Hindu Law—Widow. 

Interruption or. 

Joint tenants. 

Jungle land. 

Landlord and tin ant. 

LICENSEE. 

LIMITED INTLkL'T-EXlINniON OF—BENEFIT OF. 

Madras Forest \rr of isn.'-atforlstation 

PROCEEDINGS UNDER. 

Minor. 

Mortgagor and Mortgagee. 

Moihums uu s PkOPEiTT—S on in leu's fusses 
SION OF. DURING HER LIFETIME AND THAT OF 
HER DAUGHTER. 

ONUS OF PROOF OK. 

Plea of. 

Portion OF land—Possession of. 

Presumption of. 

Private owners-Dbiussession of one of. by 
another. 

Proof of. 

Question as to-Faut or l au . 

Right ok suit in case ok. 

Son—Moihfr. 

Starting point or. 

Statutory period-Imssession ior less than. 
Submergence ok i and subjut or. 

Symbolical possession. 

Tacking ok. 

Tenants in Common. 

Title gained iy-Waiver of. 

TRESPASSER. 

Trustee. 

I’NDEK-PROPRIETARY RIGHT. 

'V.ATAN LANDS. 

Zemindar. 

AC1S AMOUNTING TO. 

-Form land. s« Possession-Jungle land. 

-Joint and >eparate C'tatcs-Dixj-Kiion «** 

SESSION-EXCLUSIVE POSSESSION. ** 

(1918) 9 LW. 123 (124). 

-Jungle land. .V„- POSSESSWN-JUNCLE Land. 

7 XjlN ” “ f n Auk u -Mt tut /t 

fermtr ttmtr <rW Jit fin ww. F * 

^»'o 

n, d *P°*«**- The degree 0 f pov^ion 

or dispossession «ha« will do depends U po?.he natWTf Z 
property. An exetaite adverse possesion for a 
period may be made out in 'pite of occasional xfcdone bv 

r i 6 r“. 

short of evidencing any kind of oust*. (w S 1 


LIMITATION—(C«W.) 

Adverse possession—(CTew/^.) 

ACTS AMOUNTING TO -(Cmitd.) 

Kumar Basama Roy Secretary of State for 
INDIA- (1917)44 1.A 104(U34)=44C 858(872)= 
22 M. L T. 310* 21 C. W. N. 642-16 A. L. J. 398= 
25 C. L. J 487*1 Pat- L. W. 593- 
19 Bom L B. 483 = 6 L. W. 117 - 401 C. 337= 
32 M.L.J.W5. 

—<M"*« *f—Adtquary. tmxruity an i ndutnatu 
Standing 1 ti'le in A", the alleged adverse possession 
of ' b ". must havt all the qualities of adequacy, coodnoity 
and exclusiveness which should qualify such adverse posses- 
Non. (Lord Skew.) KUTHALI MUTHAVAR P. KUN 
HARANKUrri (1921) 481. A 395= 

44 M. 883 (8901U 24 Bom. L. B. 669= 
26C.W.N 666 = 30M.LT. 42 = 
(1921) M W. N 847 = 14 L W. 721 = 661. C. 451 - 
A I. R. 1922 P. C. 181 = 41 M. L. J.650, 

-Submerged land. Sff POSSESSION-SUBMERGED 

LAUD. 

ADVERSE POSSESSOR. 

-Constructive possession in favour of-Presumptkn 

of—hepriety. Set POSSESSION-TRESPASSER - CON¬ 
STRUCTIVE POSSESSION IN FAVOUR OF. 

-Coowner'—Person in adverse possession against 
<** of—SuccfxvioB by t , 0 share 0 f (hat owner before start- 
lory period—Effect of—No interruption of advene pw 
«on by reason of. S/f CO-OWNERS-ADVERSE P0SSI5 
SION AGAINST ONE OF. (1919) 461 A. 286 (292 3)- 

43 M. 244 (262) 

—-hunt Ur fcintum anint-Dtmt net <x«*Ul 
—FJfft. 

In an action of ejectment brought in 1919, the question 
was whether the defendants had established a title to the 
property by adxrrv povNevion for over 12 jears. Il apf**r 
rf that the plaintiff's predecessor had in the year 1887 ob 
Uined (in effect) a decree entitling him to recover pose 
sion of the property, but that notwith«anding such decree 
the defendants and their predecessors continued in po***- 
seon. and that nothing wav done by the plaintiff's predec* 
to disturb their (defendants') possession. 

Hf!d. that the suit was barred by reason of the advene 
povse'sion of the defendants and their predecessor* exceed 
iog the period of 12 years. (Lord Skew.) KESHO PR^D 
SINGH f. MADHO PRASAD SlVCH. 

(1928) 9 Pat. L. T. 483 - 28 L W. 24 = 1091- C. 818- 
48 Lah L J. 104 = 30 Bom. L B. 1372- 
A I B 1928 P. C. 165(1)-65M.L J- 

- Drffft Ur U'ume* apunst-Exaulifn cf-Ddi- 

* r r */ Cdnal cr symU/ifcl in-Efat. 

On the death of //, A\ his daughter-in-law. and S, b* 
daughter's husband, became entitled to his estate in tq«* 
****** S conveyed by a deed of gift two annas ool « 
h^ eight annas share to plaintiff. Within the period alio*- 
ed by the law of limitation for the purpose. S commenced 
a suit against.!/«, who were in potion, for the whole ot 
//'»property. Pending that suit. /. who bad obtained 1 
deed of sale from S. was substituted as plaintiff, and o> 
tamed a decree for an eight annas share. One w J* 
defendants (£) appealed against the decree, and had 1 
modified against her to a five annas share. The other def« 
dams did not appeal, and the decree for eight annas becaoe 
final as against them. J executed the decree for 5 ann* 
In another suit Bt title to two annas under the deedot 
gift from S was established against /. who afterward* sad 
to the defendants of the first suit the five annas which be 
had obtained, and all his right, title, and interest under I# 
***** Tac* defendants got possession of the WO *** 


a6o$ 
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LIMITATION - .) 

Adverse pos;ession-(f>^.) 
adverse possessor—(C iMrf*/-) 

sh.-t.Mch/~ 8 h. 10 l»vj 

sssssSk 

DEk BISWAS. (1872) 19 W. K IW^ ^ ^ 

_Person in ****** »*<*«« '■*‘*g 

, .k, r .s..k_-Tukii»2 of advene ti»fr' , wn 

TIONOFLAND dud 

__ R „| owner taking ijara from-Pov^.on ut real 

s-SsSSSw 

djri right b, limitation. And 

c*i«d mu. >«» h *'<V ^ whlcS al ,Ke <kre of 
with reference to a compromi e.uw A - 

a former litlgatwn. a tertata^"‘ he ^e.rfrU .*»t 

at mono profits i< *« 

of the tub tenure, entering mlo that um. 

more than 12 ^*^. lhc 

HtU. «hal » he P*rf*LS3Li of title ««fckr.t to 

year* was f 1 '?*"< nr^ion for nw-rethan 

Jxdade the notjm 0 an ? tWn/ ,. } SaUUT A ,i 

= ,= iiSs/« 

-Rightof. V'"''' 0N a 4 , 5 ,. 19C 253(261) 

.. « ,i.i.n of «om* or—oencni 01 

_Co-heln—Bar § °* tU,m . Krflt of. Sa CO- 

2 S^wffloJK ii4)ff M L j si ( 92 ). 

-Limited interest - a*o£ 

nuinderman’s or "J* 1 * 10 |TEU interest. 

ADVERSE POSSESSIOH-MMJT^ ^ j A S45(361). 

_m. <**“}'**** M ‘ "* J “‘ 

nmdf »»«**-*•£_°' o[ lhe proprietary owner’* right rn 
How can thee***!*^ F ( ^ ftl jn , right to po* 

favour of the party m *A^'- not hlting a fte in re- 
session simply o»«J? £ pension whibt the right 
mainder, if he had not a title V£ } Gl}KCA 

and remedy COLLECTOR Of THE Twenty 

GOVIND MtNDUL t. CO ( 1 J 67) H M I A.M 5 = 

,0UR W»ou»J A «- ? 0 n ,[ Sna 676 -2 8,r.!» 


LIMITATION—(Ce"^) 

Adverse posse ss1oe-(C<W.) 

CHl’KDARl Rir.HT. 


-Advctse po<>e''*on of. against Zemindar perchaaing 

from Government—Evidence. */ LIMITATION - AD¬ 
VERSE possession-Zemindar. (1881) 51 J. «5 
CO-HEIRS. 

-Hat of claim of one-or some of. by adw*- |K«t«- 

aion—Benefit of—Bight to-Other heirv-Parly in 
sioo-Right c i. s« Coheirs—advfrse possession. 

(1914) 27 M. L J 89 (92). 

Collector attaching and taking possession of 

PROPER! V TO SECURE GOVERNMENT REV! SUt- 
POSSESSIOS OF. IF ADVERSE TO RF.Al. OWNER. 

- Pnutuc* pttH »f. a»j P««*t M 

mr$f CMtd"t4tiut«*a~*t-UM<r 1 / all- 

tltJ /<• U <1 puttUM • **. 

li it the doty of the Collector, who attache* and lake* 
poc^ion of Property, in order to secure the Government 
revenue. .0 collect the rent* from the ryot*, and having paid 
the Gov ft r merit revenue and lhe expen*c> of colhvt.oo. to 
pay cm the wrpiov to the real owner. The Collator. 
paving over the *»ph»' to a per-* other than he real 
owner, dee* not give that per-* a title. Nor «kx» the 
fact that the Collector gave up pom»H« <d the estate ami 
ptnl «rer the ‘uipto' proceed* to a perron who .. not the 
:,al owner rhow that he wa* hoMirvg for that pemj. And 
M*h a pervm. who <k<* not claim through the Collector, 
carnf add to the period during which he wa» in advene 
SSESr perkd Of .be pcorcvKn of the Collector 

WW*““ 6 * .uRJlfc* 

CtMJWNERA 

- - Advene poveni-m-Title by-Acquisition by one 
of-Proof cd-Ouantum. S« COSHARERS- 
0 Is 1 btatt-ffrrv on—setting uroF.Eir 
1 1891)191 A 48 (66 7) -19 C 253 (263 4). 

_.Advtne pwemfc* apiM tew <4—Devolution by 

inlieritance of right of that owner on advene poMenor 
I < lf .,., 8 , 0 ,, priiod—Effect of-No interruption of 
C0 »l»Kt*8 - ADVERSE 

rasB *Sm'Zl Spihim uum 

_-Adtere po«e«i<*n by oicof-What amount* to. 

‘■■^SSwo#' 

COSHARERS. 

__COOWNERS 

CRIMINAL PROCEDURE CODE-S. H5. 

iSesa^SsSS 

0 CROWN. 

_Advene Pov-Mon again*.. Stt LIMITATION ACT 

01 1908-ART. H9 

DECLARATION OF UTl-E IS DISMISSED SUIT. 

-Fresh starting point if »PP««! by. LlMITA- 
^ A. 53 (69.70). 

-li! E S K W-67 1ILL.J. 602. 

Declaration of title of true owner in suit to 

1 WHICH ADVERSE POSSESSOR PARTS’. 

in which a penon purchased trust property in 

^iTof , decree obtained against .be then trustee for 
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LIMITATION—(Cm//) 

Adverse possession -(CM) 

DECLINATION OF TITI.f OF TRUE OWNER IN SUIT 
TO WHICH ADVERSE HjSSFSSOK l , AkTV-(r..v/i.) 
a per>onal <bU of hi*, ami was in ailvvr* po«ruinn of 
such property, a (knee «a* olc-iind j c .<in«r Mm In the 
trustee declaring that the properly w.$ tm-t pn^pciiy. 
ami therefore ought noi to h»v«* l» -.n *«it>d. /f./J 

that the declaration by it'd! did not disturb i, the 
quality of the pur.'haMrN po> c-i<fl.aml that it Merely cm- 
phasic! the fact that hi* «.,* adinv. (LrJ 

Biulmjtf.r.) SURBtIVA P.lSDAktM : MaII\M\D 
Mt’STAPHA Marcavar. I 1923) 501 A 295'299» = 
46 M 751-755 61-21 A. L J. 730 
t ® 1923 P C 175 25 Bom L. R 1275 
18 L W 903 - o3 M. L T. 285 ^(1924) M W. N 65 
28 C. W. N 493-W C L J. 20 2 Pat L R 104 
74 I. C. 492 45MLJ.588 
Donor and Donee. 
of fr^rlf inti,;/ „/ pft-R.vaH - +t 
"**' h «•/ i*iila*liaf fart ./-A#,./. 

The receipt as „f tight by a donor of at fo»| 4 tabtMfol 
|UM ot the .... HR of the pr.pe.ty the *uhj.,t of the gift H 
a ligjl po"e>'.on suOxicnt to relieve hi* claim to rtv.nrr 
he property from the *MB f.«n tU bar of 

N|KMaL C HLNI*FK BONNFKJIE r. 

Mahomed Siddick. a898)25IA 228- 

26 c. 11(24) 7 Sar 383. 
Easement. 

- S.v UNDER EASEMENT. 

Effect of. 

■—Eitmti** r/ titlt ,f ,. 4 , J ki , 

If a person whose pr.^erty has l.-en encroached up*, 
suffers his right to recover p*MN*«on of the same to 
[ '* L,W Jj the practical effect b the 

). 1 he effect of the advene pave«»i.e. i. u , 
that tlu > is band. |*t that the title i*e»limtiJ 
favour of the |*x*euor (363). ( b,J Kmith.) GUXG. 
Goeind MUNDVL ►. COLLECTOR op 1HE 24PE.O..V 
NAHS< (1867) 11 M I A. 345 - 7 W R 21- 

lSuth 676 2 Sar 284 

Ejectment suit-Plea of adverse possession me 

DEFENDANT IN. 

-Onus of proof incase of-fomin u,„ 

femliiut—Admission by plair.tiff 0 f. .V., EjicSmi 

-I*ossf:sm..n u»nc WITH defendant-. \|.m2l v 
BVPMINTIFF OF—ONl’S ONPlAlNMFMNt vS O, 
ADVERSE possession. (I860) 8 MIA 199 (am 
Onus ,4 proof in caxof-K**.*- k . 
feml.mt .ulhiitu.i-l’l.m.litfN title aclnuttesl >- 
yuantmn of proof ^ iritl of /iTKt T 

Ejectment •**t IT—IN*ssesn,on i.ong „„ V h»-» ;' 
dan r—A dmission bv Plaintiff of-om's«.v«»s- 

- J—«»nanorpnMf inca*cof-IWtoio- |., n - . ' 

endan. admuted-PLintiil's fife .ulmilud JSS. 
D«xunren.a.y evidence a^™**™****- 
Mon for Matuto.y peri* 3 FjrerSS?SX’?? 
SESSION LONG WITH DEFEND M-Ahs.KC, ^ 
PLAINTIFF OF-ONUS ON PLa Jt.Tf J^ * 

Plaintiff's title, etc. (1899, 261 a 210(2112)7 

- <Xm*w* 10(1121 


LIMITATION—( CfHtd.) 

Adverse possession-(C m//) 

Ejectment suit—Plfa of adverse possession 

BV DEFENDANT IN -{Ccntd) 
pos^<i«r. It wocki be contrary to all legal principle to 
perrait the squatter to put .he owner of the fundamental 

if.'ci'T'sr' cpo " ** poi " 1 

</, rJSh:.-.) Secretary of State for India * 
« HFMKani Kama RaO. (1916)431 A 192- 

39 M 617(631-2) 20C.W.N. 1311=20 MLT.435= 
(1916) 2M WN 224 - 4 L W.486-14 A.LJ 1114- 
18 Bom. L R 1007 = 35 I C. 902-31 M L.J. 324. 
./ f ,*.('(-Rut ( a , fe—limilatim Atttf 

IN.'D juJ ht.r .Ull—Ditlimlim. 

rnder the limitaibm Act of 1859 fS. 1. d. 12), a nit for 
frr** 4 ,nMnw » l * t ntuH have been brought 

•KhMlnh-e years from the time of the caoce of action; 
>rv . when the cau*e of action arose upon an alleged di»- 
|>~oson. the L-r.L n wa* upon the plaintiff to chow that 
..e. .4 MW one thr.eigh whom he claimed, had actual pa- 
*es*K« within twelve years U-fore the institution of the nit. 
I •><!er Art. 145 of the limitation Act of 1171. howeter. 
•ech a Mi.t may be Uought within 12 years from the time 
Wh.n the possesion of the defendant, or of some person 
through whom he claim*, became advene tot he plaintiff. 
I o«W that Article, therefore, it it „ot for the plaintiff to 
prove that he was in potion within the period of tweht 
year* ; n is for the defendant to show that he had twehe 
years adverse po-e**ion (102). (Sir Ba,nn P«/«l) 

Kao Karan Singh f. Raja Bakar Ali Khan. 

(1882) 91 A. 99-5 A. 1(6)-4 Sar. 382 
— *f-Title of plaintiff fw4-Et«t. 

« here, in a »j.t for a strip of land plaintiff prom his 
! L ,hc T* 00 ,h, ’ ,Hcndir "«° P'o'f ^at the pbiotiff 
4 ">'• ,h « defendant's, advrpe posses- 
7 ,2, ‘ (S,r P Co/litr.) RADHA GOBIND 

R«v Sahib Rov Hahadoorp. Vkglis. 

1880) 3 Suth 809 - 7 C LR 464 - Bald. 377. 
Kj! ci m» Nr suit dismissed—Declaration of richt 

| PLAINTIFF IN. 

——IWitt rf—htA to,„/ f„ (HforumtHt t* 

'*•4 nchif l f 

whether a declaration of the rights of a per**!» 
an.eydamt wit | HO n C hi by him. which was disonUied. 
"ill -cp^y j f lc .h Marling joint of limitation for a suit to 
■"force s-xh right* (208). //Mwt.) SRI MAHANT 

<"*MND RaOp.SitaRam Kfsho. (3898) 25 IX 196- 
21 A. 53(70)-2 C.W.N. 681-7 Sar. 370 
—-v.v a/,.. Possession—Submerged land. 

(1929) 561.A. 305-57 M.L J- 
f run. not individual ownership- Head' 

> AMILV IN CAST. OF—POSSESSION EXCLUSIVE OF. 

AW a/rtru to <<ho mrmbri of family. 
here under the substantive law governing the part'?, 
their i» no individual ownership inland, the title to 
is »eMed in the family, and the head of the family for H* 
lime being rs a qwasi-tmstee for the members thereof, no 

.tie to ,he land can be acquired under the Statute o* 
tamitation h mete length of possession. The party W 
po*«v‘:on (thal is.theheadof the family) is. in content; 
plaiion of bv. bolding for and on behalf of tbe family, and 
r<j on his «»| C acconnt. O n hb death, if one of his so? 
into pcK*evion. he too must be deemed to hare got * 
a nghtful title, that is to say. on behalf o< 
la* brothers and sisters and the family generally. Exclave 
F^vosion by him does not. therefore, confer on him a utk 
™ to™* of Limitations. fViicmnt Hd*** 
i^TP%? 4 SL L kArH ' EL (1927) 47 C-L.J- 

10 r I C.344 = 27 L.W. 824=AIB 1927 P-C- 270= 

..54M.L.J-SM- 
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LIMITATION— (CV'rfr/.) 
Adverse possesston-(0<A/.) 

Father. 


LIMITATION—(CW«f.) 

Adverse possession^ 

Ghatvau tenure—(£W</.) 


__ Adit nr tommnurd during lifrlimtef— aa **» as again« one another (197). (Lard Moat my I/.) 

Effttl ef, arainst kis miner krir. Tekait RaVCHaNOCR SlNCH SrimaT! MaDIIO 

The suit was brought by the sons of a leased M»ho KluaRI. (1885) 12 I.A. 188 -12 C. 484 (493 4) = 
medan by one of his wive, claiming that the prope.ties in 4 Sar. 666. 


dispute were part of the inheritance of then father, in 
which they were entitled to share. The defendant, were 
the sons of the deceased by an<*her of his wives and the 


knceslor—Adverse possession commenced during 

.f I'd --_f.. « « I a . ___ 


Durchaser of the suit property from them. The defendant, lifetime of-Eflect against minor heir of. Stir LIMITATION 
contended that the suit was bmed by limitation. It was —ADVERSE POSSESSION—Father—ADVERSE POSSES 
found that the defendants who were the sons of the deceas- SION. ETC. 

ed were put into potionof the *" ,f <U,m cf . b r fowtdm- 

time of the deceased and that they continued in P-»**“* fJ((t kn #l/ 

ever since. m "hen- the right of the owner of a Zemimlary to sue for 

HtU that, if (luring the lift time of the MM he was appoint to it k barred bv the he of limit*. 


out of possession and his *on> (delemUnUJ ,n. time 

to run in their favour against him. wife 

plaintiffs (his heirs) would not give them further time t<- 


A“T rl j'_. v u-ean P ,0 P«*y staining to it is lu.icd by the law of limita. 

i _ ...a i!.r Uo °- ,h * "fe **•' *****<*. »hn conn* In. not under a 


sue (45-6.) (hrd HMtnit.) S\ ED AJHM* . . L / l«d« years from the date of the eSUbUdiment 
Wnnlll UoCCl'IV Vu IK 1893 2QIA. Jo- .. . : , ..... #«• . 


SVED MEDHI HOSSEIN KHAN. » T | which to enforce that claim (341) (Sir Jemn It'. Cdvi/r.) 

19 ' Rajah Sahlb Perhlvd Sein r. Maharajah Rajen- 

_Daughter-Minor da*gh«er-Po*scssion of property | „ tK KliHORE Sim:. (1869) 12 MI. A 292 n 

* ... ft n.~niul.rn.il.> CTiJf mill O n n r nr, r r, r, ~ ... 


(1893 '201-A 38 I 
20 C. 560 (671,. 1 


new title, bit l>y virtue of hi% right to succeed to his pie- 
decosor. i» also hatred. The successor has not a period of 
twelve years from the date of the establishment of his title in 


of-Adverse to daughter if-Paternal grand mother guar 
dian of property of minor. Srr BURMESF. BUDDHIST Law 
-DAUGHTER-MOTHER’S M4 <*.> 

_ W'lftl pre forty — PmuM* -/- rUrtnt t* *n 

'UUmhW*'** „ 


final grand mother guar 12 W R P.C. 6-2 B L. R P. C 111 = 

iRMESE BUDDHIST Law 2 Suth 226 - 2 Sar. 430. 

it) toll L j. 244 (254 ) HINDU LAW-AlOPTED SON. 

hi ef-M.yn* l* *" -Adoptive father's family-Female meml*rs of-Pos- 

of. if and when adverse to adopted son. Srr HINDU 
his children claiming as LAW-ADOmoN-AliOKTtli SON-ADVERSE POSSES- 


M .AO ——Hr. (mi) SI I A 182 (111) - f li.ll. S00. 

possession has been adverse to fe»**!•. HINDU Law-Joint Family. 


r ... .* erwFarr or I \w A '- ,hc <«*‘tiiui,ng a joim Hind* 

FINDING family, prrehased the whole of the sml milta in his own 

- Ser C. P. C. OF 1908—S. 100-ADVERSE r «^ s, v n* f» rt ha^ w*. made with the family funds and 

StON. , . , . “wfwwb of ime ,4. the husband «f a kMc, of the three 

_TWumcnts—Ifgal inference from-Fmding'brothers, and A was tleiefore entitW to an undivided 


aivn. - 1,^.1 - . . ■ ,.. 

_Documents—Ixgal inference from-F.ndinr brothers, and ^ was therefore entitled to an undivided 

on Srr HINDU LaW-WIDOW-ADVEKSF. POSSESSION j M , th ^ therein. On the death of the three brothers. 
BY-FINDINGS CONCURRENT AS m the wo of one of them, the defendant^ huslund. who had 

BV rm " (1919) 461-A. 197 J 42 A. 152 ,» mRhoritj to *1 a* manager of ,f\ fourth d.,vc. entered 


. .. (1919) 46 I.A. 197 - 42 A. IW 

Forest land. 

_ Srr Possession-Jungle Land. 

Ghatwau Tenure. 

;_ Ahtru Ptuui* 

cthrr—Vaturef . _ .... i the defendants 


no authority to *1 as mauag« of ,fs fourth share. Mitered 
into possess.® of the whole estate which had Ixen in the 
po*se»ion of tb. Joint family, and exclusively enjoyed the 
rents and profits of the etitiic estate. 

IIAJ that it must be presumed that at least from the time 
when the defendant's huslund took pOM*km after the 
death of his surviving uncle the ponwwion was adwsc to A 
and persons claiming his .me fourth share through him. ami 


. T . . \ D.ee estate «ed to eject the defemLnO that a suit bought more than 12 years after the dale the 

A R ha, * a “ Ji*i«iLite within the ambt of his ghat.al. dfefe-t's husband look ^ch pow«on was barred under 
from a subordma e unu c ^ a , wi|| The Art. 144 of the limitation Act of 1*77 054). (Sir 

estate on the grourvu ^ -batmli tenure, from which PeKrti.) DiLUOUR OF Gob A VERY ADDANKI 

defendants cU.med ‘o n * ^ # ^ RauaNSa PaNTUI .u. (!886) 13 j A 147 „ 

9M - 482 <«U = 4 8 a r.728. 

^//^that Art. 144 of the -^ btr °f-M««J»8e infavxm, of-Purchase of 

to the case, and that under that Article mortgaged preptrty sulhMjoently bj another member from 

defendants or their ^^es-sors minUro. astrangM-Advcse ^sion-Plea by him of—Partition 

adverse to the plaintiff or his ‘ n ‘ ^ the two member* price to .late of purchase-Pur- 

JL, was some definition or assertion of ) cha*e wuh sepaiate funds-Lffect. Srr LlMlTATJON- 

party(l97X . , tW on the Crea ADVERSE PuSSE^I°N-MORTCAGOR AND MORTGAGEE. 

»* »• 1 *■ * (»«■ 

*T ° tKere was no dUputc ? or conflicting claim. And pro- --Member d«eased of- Daughter of-Adrerse posses- 

Wh 7 i 1^7 between plaintiff or between defendants on uoo by mmvmg members agamst-Proof of-Hengal 
r^fsSelndEditor* cn the other could not be taken family-Marritd daughter in. Srr HINDU LaW-DaUGH- 
■fSSrtfJlifei of right by either plaintiff or defend TER—BENGAL JOINT FAMILY, (1876) 2 U J13 (128), 

164 
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LIMITATION—LIMITATION- (Centd.) 

Adverse possession-: Centd.) Adverse possession- [ContJ) 

Hindi i \w- Joint Famii.y—( r^r^.) Hindu Uw-Reugkhjs Endowment— 

-Meml>ei> of—Advtrst |«k h *s.io UlWrr See (1) mohunt-Rent paid by him lo succeeding roohunt-Eflot 

Hindi Law-Joint Family - Members or— ad- of. See Hindu Law-Reugious Endowment—Mutt 
verse possession between <2i Limitation act oe -Moment of-Property of mutt - Permanent 
1908-ART. 127. I EASE of-Kent due under. 

MlNl.r Uw-Moihir-Son (1921)481. A. 302(3278)^44 M.831 (866). 

—Re>.d^of.tf*>gwitl, in n>«ve - Mutt—Property ef—Pouenion tf—Smt iy keadef 


-(Ac, Al SO I IMITATION ACT Ol IW-AkT 124.) and that ibe plaintiff. as head of the moll, is entitled to 

- Hereditary uni. e-Shcb-it an.l cmokmrat* attached ,kr P""*''* 0 " of ihe village." 

Ihmto—AdvtiM men: of cnwIuMr. . n n4 The village was pan of the property of the mult. Ii had 

competent to hold , nice—fcfto t ,.f. agiinvt pern* cntitkil ,on S administered by the appellants who were Nagara 
to «>IS,r—kiehl to emotummi* depending up,« right to pus. Vhettyv Broadly speaking, the ccoiest in the case 
***i«mef r dire. See I IMITATION An Ol Ittc*. art. 124. * a * between the head of the muih on the one hand,who 

(1914141 I. A 267(273 4)* 42 C. 244(251 2) claimed in virtue of his olfire to I* entitled to the manage- 

-Il.i.<:iian < rlv.-.-f .Muir attache.! T* c| ,hefn,i,e F"W * ,he m8,h: 

thereto—Advert pu><e»inn of. jg.iin*t father-Eflnt of *’"* c «? ,hc other •»»«•. the appellants claimed that they 
on -on chiming ihiocgh fath- r. A,/ IIMITA1 ion ACT OF * r,c cn, ' ,,w * M ot managers of the part of the pto 
1908— ART. 124. (18991 27 1 A 69-23 M 271 ioMitutioo which «as in soil to be continued is 

__.iv aI ia„ r> , ... the pcpsn'ion and management thereof. The fotm of the 

j-« v srAtri* 1 m #21 &£ 

- HMWHTV or ju/., b, .hc«i, ««hM b, A.«»»' li.iu- 

- A'ltta/ai frofiertiei—Maiucemeut */-£,& *" *- **• 10 I- A. % it was held that limitation S3 

Oeneul ./«./ <A yiJ bn Mi. ne p . ««,<*. 1 locates where the defended admitted he was a trustee, and 

Tli« plaintiff. ihePanrUra Sanrudhi „f tie Tiruvadn- tkc piaint.fl. without provinj; misapplication, brought a suit 
dur.ii .Mull. Mini for the recovery of,, rijin til 1 * l0JlCT | moic ,fun *• P 114 **'« He cause of aciion arore, the o> 
in the Madura district, alhging that h- was War or hw * ,W *"■< ,0 ob«ain control of Ihe management, 

tee of the ” Tl.in.ippa Muddi Kaltatt," *Si,h an p , r>e , t i» Mill stronger for the application of the 

endowment for the performance of certain ectrmoain in a ^ of limita,ioB . a » 'he assertion is made not only of the 
temple at Madura, that the *uit rife** formed pan of if,., "* M lo "““*»**!. but of the right of beneficial owd 
endowment. and that, therefore. a* mkK tru»lu hr was rati. (t*rJSL».) ARUNACHFLLAM CHETTY& 

tied tn their po*e«ion. The defendant* were the ' ‘NKATaCMaUPaIHY Gl RUSWAMIGAL. 

of.he temple ami the member. of rhctemple coJSL (1919)461 A. 204 43 M. 263-24 C. W. N. 2 9- 
•PPOM l»y the C'Mrnnunt ur/er Act XX of Jfftt TU. 26 M. L T. 479«(1919)M. W. N.MJ- 

pleaded, inter e/ia. that the «uit was tarred hy Hiri'ation ’ 10 ^ W 642 * 17 A ^ 3 ^ r 22 Bom. L I 

In .he year 1849 the Govermmi, which wat Mdcurbiedlr 531- C. 288-37 M L, /• W 

Tit rX.tr ,ik9) 271 a - »»>'»*■ 271(87,1 

pov* of the endowment (including the npeme* of the L HINDU LAV—WIDOW. 

,*'T fc, 5r t " F«»*» .pin,,. Sit Hindu La* 

1 1 1k 5 ,3n,lju San ^> "ude 00 Widow—adverse I osssssion ar.aissT. 


vrru.t tsKnUMFNlSOF—LANDS FOrMINv- . 

(1859) 271. A. 69 (76 7)^23 M. 271 (IW 
Hindu Law-Widow. 

;-Advene potion against. See HINDU LA*’ 

Widow—adverse possession against. 


opp'Miion to ihe viihIJ-. K ^ "** 00 "‘*8rw —adverse Possession against. 

above. From 1849 forward the plaintiff 'hVd adn^ck - Athm< P"**** *»>• See HINDU LAW-WlDO* 

been c«l of po^<i, fl 0 f t |, 0 M1 j, x j|| J _ t , ' ‘ —ADVERSE POSSESSION BV. 

//c/,/ that, if plaintiff had any .igh t to cbim rx^,n i„ ~7~ bft "mprcm„ f -P«f<rty « 

hi' suit, he undoubtedly had the «n,- .;„hr k, isj«» \ ~ A,u " a,,en *f—Peuemcit ef alienee under—11 *A* rlt 
•Has. as at ihe date of ,he suit, he harl bdn out ofi*^ .. lpd 

'bn ol ihe Mjii villages for nearly 1 0 ve:.rs Kis ,hiTT^ „ l a *«* °f compromise between a Hindu widow an 
bamd Ivy ihe Indian I imitation Act (i »). U, r j \f A * ^ h ® ba ^’* cowin. Ihe widow was to have just as f 
'•'".) AmBauvana Bandar a Sannvdhi -• \u,\. ™r>Y*«T* of her interest in the properly allotted 

KSHISUXDARFSWARAI. DEVASIH VN-.M ’’ ' by the compromise daring her lifetime, as A' was to have® 

(1920) 47 IA 191-43 M 665'6741 - Sbe . wa *, frW ,0 * Btna,e hft in,fr » l - and an . alieM ^ 
28 M. L. T. 83 =i 1921) M W N. 11 = 12 L 212 - bj ^ ,he . reof * JS {or hcr llfe . ,ime ‘v, f S ln 

18 A. L. J. 594 - 66 I. C- 780 - 39 M L J 50 t0 °“ K °'’ kn T n ' ,bf allo,,fd 10 b , J 

-Mutt—Mohunt P,,n-. n 50 perpetuity, and an alienation by her was not lo prevent A 

inu r a#,.. ' . .. P' 0 !*' 1 ) of mutt—Permanent I ukine the Diooertv allnried ro K*. imm^diatelv upon 1 


-ADVERSE POSSESSION BY. 


T 7 V‘~ n °P cr, >’ of raB, t—Permanent .akin, 
leasc-Le^ under-Poston of. if adverse to succeeding death 


a . ner nu>oand > cousin, the widow was to have jum *> — 
an enjoyment of her interest in the properly allotted to » 
by the compromise during her lifetime, as A* was to have id 
hi» She was free to alienate her interest, and an alieMj® 
by her thereof was perfectly gcod for her lifetime, a* 
could not. however, alienate the property allotted to her J 
perpetuity, and an alienation by her was not to prevent A 
taking tbe property allotted to her immediately upon l 


THE PRIVY COUNCIL DIGEST 


LIMITATION—(CW*/-) 

Adverse possession-(CV«/<f.) 

Hindu uw-\Vidow-(CW*/.) 


LIMITATION— (CWi.) 
Adverse possession-(iW4) 
INTERRUPTION OF—((V*fif.) 


While in potion of the property *> allotted to her I* (1921) M.W.N. 847 = 30 M. L T. 42 L R 3 PC. 9 = 
the compronti*:. the widow conveyed to the ancestor of the 24 Bom LB 669 = A IR 1922 PC-181 661C 451- 
appellant a portion of the said p.openy. In a suit brought 41M. L. J. 650 


appellant a portion oi tne saia p.o 
by A'’s representatives to recover 


from the appellant the) 


of land trespassed upon—fcffut of. 


property alienated to his ancestor, the que>tion *a'*hetlvei during perk/J of submergence. Stt roSShSsHIN-SUB 

limitation for the suit ran from the .late of the alienation b> MlRf .u» LAND. 

the widow, or from the date of her death .-SymMxal possess^-!rt« nipt ion by. .SVcI.IMI- 

Hdd that the alienation Icing gocxl tor me »iuo - « tat1 on-ADVERSE POSSESSION-SYMBOLICAL POSSES- 
time, there was no adverse po*t*** ■"««> J ' L WW- (1917) 34 M L J. 97 (103). 


INTERRUPTION OF. 

-Adverse Possessor-Decree for possevion agjj-M- 

Execulion of—Delivery of possession, acwl “ J** A 
in—Effect. Stt LIMITATION-ADVERSE POSSESSION- 
ADVIKSL WSSBSO.-DIC.EB *>« ETC „ „ R 

-Adverse Povscvor-Decree for povx>>:on urx-«<ctal 


tide* > life-Sywilwbcal paaenioa—Irtaruptioa by. Stt I.IMI- 

, d tation— adverse fossession-Synboi.ical posses- 
ithwiv not S|0N (1917)34M L J 97(103). 

USSVMMAT JOWTTENANIS. 

-Advene Possession between— English l aw rule as to 

I. J. 108= —Applicability of. to shams in unpartilionrd agri.iiltural 
4 Sir 294. villages in India n«-t holding their 'haters js member* of 
fjinl family. S,* JOINT TENANTS -Am ERSE I’OSSISSION 
■ . BETWEEN (1919)461. A 285(29 2 3)- 

\ymWual. 43 M 244 ( 252). 

SESSION- JUNGLE I .AND. 

- Stt Possession—Jungle land. 

«Me«<cti Landlord and tenant, 

m posses - s “ (I) Landlord and Tenant—Adverse 


- I C r .tii-rmav vnvrkSE POSSI5- -*''• '•/ mwi'lukh ami i ivim-.AI’VLKM. 

against—Effecto(. ^« I.imitation—. n possession and (2) I imiiation—adverse fosses. 

S.ON-ADVERSF POSSF^OK-DECRLE L ^ SJON—L’S DIR-PROPRIETARY RIGHT. 

^^-Adversc Powv'or - Ijara oUaii-cd b> real onrvrf LICENSEE. 

i.om—Pouession held by him under—Lffevt of- Stt LAND -Advert po'*es.i«.n against Ikemor - Condition. 

LORD AND TENANT-ADVERSE POSSESSION. St, LICENSE. (1924) 51 I. A 257 .'266)-47 M 572. 

(1902) 29 I. A. lW (114) - » C. ®18 W4) , IU , Tt „ Int ERFST-Kxi INfT ION OF-lUNEEIT OF. 

-Adve.se -— - rt»,u~t, t'UM ». 

—Payment of—Lffect. •'[ w OF pro (Ww whether.«the citimtion of the title of j pemoo 

POSSESSION—AD' ERSF. KgJ- . l65 ( J69 70,'. baurg a limited interest. a light to ruler arises in favour of 
nm.VK. Ji a remarnderman « a .eve,*, me, (361.) (/ W AW/,). 

-Co owners-Adverve po'sewton aga.n CllNGA GOBIMl MUNDUL t . COLLECTOR OF THE 

Interruption of-Devolution by "*«'■«''* TWENTY FOUR PERGUNNAHS. (1867)11 M. I A. 346-- 

,h«o««,on •*""!*-« *%£££}£!£>* 7W E P C. 21 1 *>tb. 676-2S.r 28.. 

operates as an. Stt (.O bH, . MM ,„ A s FOREST ACT OF 18*2—AFFORESTATION 


AGAINST ONF. OF. 




M\dr as Forest Act of IRk’-Affoklstation 

PROCEEDINGS UNDER. 


_Declaration of title in dismissed suit if operate* as-Claim l»y advene p>*e**ion in-Onus in ease of. 

„ c„ I imitation-ejectment suit-Dismissal of. gtt Madras acts-Forfst act of 1182 

a „. ^ ^5 T A 196 f208)=21 A 63(69. 70) ,1916)431 A. 192 - 30M. 617. 

-Declaration of title of true owner in suit to MIKOR. 

adverse povse»or party if op^'ales *' an ‘ ..... q> --Father of—Pov*e«*ion and managrtnent of minor's 

-ADVERSE POSSESSION-DECURAnON^OFTimOE ^ ^ ^ ^ ^ 


TRUE OWNER. ETC 


(1923) SO I- A 295 (299) 


46 M. 761 (7656) M ESE BUDDHIST UW- DAUGIITFR 


Fiectmenl suit dismived-DecUration of Me i- M*) * M. L J. 244 (264). 

, v;. , IMITATION ADVERSE POSSESSION-EJECT- -Heir l-Adversc Posvevion commenced during life- 

! (1898)26 1-A 195(208)- time of father-Effect of. Stt LIMITATION—ADVERSE 

MENT SUIT DISMISSED. (1898) „ A „ m poSSESSK)N-FATHER-ADVERSE POSSESSION ETC 

_ Rtal xuftitM Itr-SMtut .(, (1893) 201. A. 38 (45 6j-20 C. 660 (571). 


_ R(a/ wf „. ( h , uwm xuftwa l*r-H*ut tf. (1893) 201 A. 38 (45 6;-20 C. 560(571). 

Huttwr- _ . Mortgagor and Mortgagee. 

Standing a title in "/f. “* JJJwj,-. (AT.#.) CASES. IF ANY. NOT FOUND UNDER THIS 

of "^’'muM have all the qualities HEAD W|U. BE FOUND UNDER MORTGAGE—MOI'T- 

and exclusiveness which tbaM I qu J GaGOR AND MORTGAGEE—ADVERSE POSSESSION. 

««>. I5u '°i«ord!ntlY g «hSr the fckle, of title -<W,W »U-Sh,>« t t h -Pcunut, <(»cr. 


HEAD W|U, BE FOUND UNDER MORTGAGE—MOFT- 
;h c GAGOR AND MORTGAGEE—ADVERSE POSSESSION, 
itle —CmitfiMl ult—MMtf.ift by—Pnutnctt ef mat- 


. —_ Accordingly when lU fcckJer oi utie - imMutu Mre-.wwf.rfc tj-ruumen or men- 

ad ‘ e If»h«1.e to) hus been exercing during theewrrewey of ••Un-EHat apnot morl^gu-Old **d *.-» 

proves that he toa na ^ h .- a Ihc ^ , f mg , l[at< * r IC md,timtl ult-Diuintlien. 

^constitute As long ts a transaction of conditional sale was one of 
against another, may be abundantly *ale conditional at first, and akadute at a certain period 
SSKSmot that adequacy and interrupt that each, afterwards by lapse of time, unless, on the prior perform- 
•■veness and^continuity which is demanded from any persxi ance of a certain addition {t. e Payment of money), the 
siveness the title which h p holds (4W). title to the land was on that condition terminating in favour 

) KtfTTAU MOOTHAVAR ? PeRINGaTI ofthecooditiooalpcrchx«er.ihesameasthatofanyordi- 
KUNHARAN KUTTY. (1921)481. A. 395 --- nary owner, and a pcsussioci frima ietit irreconcilable 


44 M 883 (890-1)=14 L W. 721= I with it, might util U deemed adverse from the date of the 



THE PRIVY COUNCIL DIGEST 


LIMITATION-(f.W.) 

Adverse possession—{(*■ */./.) 

MORTGAGOR \SI» MORTGAGEE—«*< .aid.) 
compktion of ihe perfect title in the bipr. Pet if the 
transaction !w viewed. a' it dxoM i»m I* regarded. a* 
one reikemahle at any time by thi aw-t^gor. or those 
claiming under him in privily with his ink a» mortgagor, 
the p.i'o'ion of thu-ew ho claim under the mortgagor, >o 
long a* they assert a title to reilrem. and advance no other 
title incon>i'tent with it. mu*t fnmi fseit at !ra»l be trea¬ 
ted as perfectly reconcilable with, ami not aditt-e to. the 
title of the mortgagee, ami the o animation of hi' lien <* 
the thing pledged. It i* by no mean, the t>*ewe of swh a 
title that it shoaU he I If an actual continue 

possession of the landv TV pledgee may. from v at too. 
causes. I# reluctant to avsime pi»o>ion of the pledge, or 
to shorten the period of its r«'hvma!*r quality. So p<**e» 
'ion is adverse or not according to the title «. ><? «p. (l«j 
A'inpJmm.) PkANNWTH KoY ( HomiHtY t. k«M>K» \ 
Begum. (1899)7 M I. A. 323(35541-4 W R 37 
1 Sutb 367 1 Sar. 692. 

- of nJtmftioH—h.m*Uo* fnidiur of. 

htkmi.hr hr moil K vpv—Eu/nitt fo*vni*a by-hi.il. 

The quedion was whether a vail for redemptem w*s 
barred by adverse p^don for more than 12 years by the 
purchaser, at execution sale, of the equity «l redemption. 

The circumstances relied on a. evidence of adverse 
possession were: that since the dales of the execution sales 
no accounts were demanded by - rendered to the mortga 
8°r> or thetr representative*, no payments nf MikNeme 
money which the) were entilkd to under the mortgage Were 
made to them, ami the parties after the sale ceasol to cdti 
vate the land and left the tillage.ami renewed pitta* weir 
granted to norniners of the mortgagee*. 

It appeared. however, that in each case the nominal pjr- 
rwiwihvagirtbnnlynflfceMwi^tpu. « ,he firm 
ol which they were memkrs. who were the rral purchasers, 
that as change* look place from lime to lime in the sonrti 
ution ol the firm, the mortgaged property as an asset of 
the firm was credited at j„ agreed figure in favour of an out 
gwng or against an incoming partner. ami that there were 
no serrate dealings with IS, equity of re.lemnti.ui as a 
distinct subject of proprrty. 

H,l4, that the pavevion had l*c-n that of the mort¬ 
gagees throughout, and that the question at Km* was ex. k 
Hvc y one between mortgagor ami mortgagee- (33). 

•I ">■ l.-.sl l<en indvp.iident third Mtk*. and 

accounts bad l*tn rendered and payments mark U the 
mortgagees to them instead ,4 to the mortgage. tir 
cumstmces rc-lMl OR vrmlcl have been rogmt evidenceof 

It t* almost nMevrevaiy to add that J renewal of ik. 
pattas or the- n.ahmgof a new vttlcnwnt with Wnnwrt 
■ ,hc " an,t ' of of the mortgagee* did m afar 

the real Ok to the lamN (33). (A ,,/ /fey.) KhiakjM \L 

: 9C W N 

9C.W.N.201-2 A. L J.71 -7 Bom LB.1- 
1 C L J. 581 = 8 Sar. 734. 

-—Exd a „: V ^ Lj 

As between mortgagor ami mortgagee. tT ,. u5irf 

possession by the Mortgagee for any length of time short of 
«l« statutory periol of (4 years 
mortgagor not amounting to a release of the equity of re 
demptnui, w,H l>e a bar or defence to a suit for redemption 
if the parties are otherwise entitled to redeem (331 (M 

/Arr-.r ) Khiarajiial;-. D.ilM. (1904) 321 A 23- 
32 C. 296 (312)=9 C.W. N 201 = 2 A L J. n= 

7 Bom. L R. 1=C. L. J, 584^8 Sar. 734. 


LIMITATION—(CVW.) 

Advert possession-(C«r.tf.) 

Mortgagor and Mortgagee—(C m/y.) 

- //lit4 m Join! Umi/y^NtmUr ef-Mtrtpp in 

'™ r '4-Fi'dau uhffMtKt of prtyrty subjnt tc, by 
an.thr m.mhr from 'iraipr—PUa of aJitri/fowiim 
k, htwn htiktr, frier 

t- fartkiy :.4 id :,v< mait with vfarttt funJi-Efrt. 

In a suit lor redemption ol a usufructuary mortgage of 
1*46, the defendant set up the defence that he parchased 
the mortgaged property from a person who had no title to 
convey the same and that his enjoyment thereof for over 
the statutory period conferred on him a title by advene 
person. It was found that the defendant was the sen of 
the mortgagee under the suit mortgage, that at the date of 
the suit mortgage the defendant and his father formed a 
i"* Hindu family f.wtrned by the law of theBauio 
Sckrd ,4 the MHhakshaia. that the defendant had. however, 
ceased to !>e joint in food and in business with his father 
wm to the date of his purchase of the soil property, and 
that the purchase was made by him with his separate and 
-<4f• acquired funds. 

II,H, that the defendant was not. under the ritcutastan- 
-T>. precluded from setting up a title of adverse powsske. 
{SO M* U«.) Car bah j*. Muzaffar Au Khan. 
(1912) 34 A. 289 (294 5)-(1912) M. W. N417- 
11 M L T. 316-9 A. L J. 450-15 C. L. J. 468- 
14 Bom L R. 460 -16 C. W N. 913-1610.196- 

23 M. L. J. 10 

- Mst/faerti k'vjmiJjr—Pnlla for mort-api /'* 

Wrtnmmtff-ht" .,f-Sdl/mon vid Gtwuu* 
im war of—hftrt. 

It is almiut um-Krssary to add that a renewal of the 
fottas or the making of a new Settlement with Goverameot 
m the names of nominees of the mortgagees did not alter 
"- real title to the lands (33) {hr4 fXtuy) KHIARAjMAl 
DaI ;- (1904)321. A. 23-320.296(312)- 
9 C. W N. 201 2 A. L. J. 71 -7 Bom. L. B. 1- 
1C. L J 684 - 8SM.7M 
l'infikiluary m,>ilcap-Dnf,>Wlie» ef 
.•weye MuJ/r, mhJ a4:v,„ ptiifiaon aj-aimt him te-r/A /«• 
•rUl.mtH—Hrt morlfjfor of. 

In a suit brought in 1887 to recover a village from a wb- 
'ettknmit hokkr theieof. it appeared that the pUintlf* 
«w«r had mortgaged the whole ilaka of which the 
'»lkcc was part unde, the Mabotnedan dynasty in 1«W and 
, . a ,ord Canning’s confiscation the mortgagee 

"beamed in I860 a summary settlement of the Ilaka. and 
•d-o a lakokrbri mnnod of another estate which was ma* 
to Wkde the vilage in Miit; that thereafter the plain' 10 
» ■ "reel, in ISX4 his,i e h, redeem, which had been resto* 
red to him by Act XIII of |866. and olHained poweaio^ 
™ ,Uk » t*«pt the village in soil; and that in l«® 
the- < vfemdant obtained a consent decree in a rub settle®** 1 
'Jit against the settlement-holderof i860, under which be 
obtained and ever since held possession of tbe said village- 
Held, that, whatever the effect of this decree upon '•* 
woerior tenure, adverse possession under it boond $ 
Pvtsons chiming interest in such tenure and accordingly 
Si !* 5 ,anfd limitation. {Lord HMoutt) WW» 
IIUSS.AINAziZ-UN-NlSSA. (1896)231 A-'Bj 

23 0.483 ^6 Sar. 669 = 6 ML. J-48 

- Uimfrucibary m.rtprp—Sah hj mor/fitf* ✓ Pf 

fifty irnhM to. and urtefmt drain,?s by kim tkrfi** 
"f«** r *f dhr^Etf«t on mortppt of o 

''here property n the possession of a mortgagee is 
by the mortgagor to a third party, and is afterwards 
>vitb by him in favour of others, hrld . that tbe suhseqa®' 
dealings could not be regarded as acts of ownership » * 10 


THE PRIVY COUNCIL DIGEST 


LIMITATION—^*/./.) 

Adverse possession -(CW/.) 

MORTGAGOR AND MORTGAGEE—(£*••*/■/.) 


LIMIT ATI ON —(CrntJ.) 

Adverse possession-UV*/./.) 

PRIVATE OWNERS-DlSIOSSESSION OF ONE OK, 


prove advene pwsssioo, because the mortgagor ikv« was 
in possession, the possession remaining in the mortgagee- 


in ANoiHEk. 


Sail i+r I’t HitKi;tl of-Gmra- 


Uni Pkilhmtrt.) EHI1SHAM AU r. JUMNA I moH oUilliJ It n<* A'r *f. 


PRASAD. (1921) 48I.A. 365-15 L W 104- A dispute between two private owners, whether a> to 

30 MLT. 132-9 0 L.J.71 24 0 C.272- boundaries or lamb, cannot divot the titk of cither 
24 Bom L E 675 -A. I. E. (1922) P. C. 56- to potion in favour of the Government. if the 
27 C. W. N. 8 = 20 A. L J. 961 = 64 I. C. 299 latter have merely a rent or jurama. The title to sue for 
.•....... .-v dispossession of tbe lands klotig*. in suih a case, to the 

MOTHER IN LAWS FKOPERTY-SOMN-LAW N u«er whose prefert, is HK.oacbal upon (Ml |). (Uni 
POSSESSION OK. DURING HER LIFETIME AND THAT OK AW/f) G UNGA GOBIND MUNDU;. lOI.EECTOR OK 
HER DAUGHTER. 1HE ,4 PEKClNX *HS. (1867) 11 MIA 345 = 

-// aJnri* f* rt.m ,ihJ U Jau'kun sf ihl J*»&» 1 W.B. 21 -1 Suth 676--2 Sar. 284. 

/inn/ with fair (Mh*r. proof ok. 

The claim was as lo the property «»f a deceased Maho 

medan lady. The rival claimants mere the son in law ot - Forc-t land Mile vajulJe of cultivation-Proof in 

the deceased the appellant, and the respondent', the pawl case of. St* POSSESSION-JUNGLE LAND. 

ll^oi the 22 by he, r^d daughter, the (1921) 48 IA 396 (398)-41 M 883 (886). 


appellant’s wife. 


Jangle lanJ of (onskleraUe area—Proof incase of. 


HtU that possession of the property in dispute by the POSSESSWN-JUNCU LAND. 


appellant, during the lifetime of his mother in law and of (1900) 271 A. 136 fl40 l)-27 C 943(950 1). 

his first wife, was just as consistent with the ttih. of ht> -Same of property-1so to which it wav put— 

mother-in law and of his own wife and of his daughters. opo| ,. j lV LIMITATION-ADVERSE 

the respondents, as it was with his own (423). POSSESSION-ACTS AMOUNT ING V>. 

As long as the grandmother and the mother sumu-d. (1917) 44 IA 104(113 4)- 44 C 85SfR79.» 


As long as the grandmother and the- mother surviwo. (1917)44 

and as long as the daughters lived with the anpelUnl. he ^ 

would naturally and necessarily be in possession of ih» P«« W ^tion 

perty (423). {Mr. Ptmltrtw Ut;k). KaDIK BUKHSH -3rv LlMITATIO 

KHAN V. MUSSUMATAIN FUSSElH OON.NlSSv |KG AS TO. 

(1853) 5 M I A 413-1 Sath 241 R|CHT 

ONUS OK PROOF OK. -Private owner - 

-Ejectment suit-Defence plea of adverse peases**. 

in. S* LIMITATION—ADVERSE POSSESSION—EJECT- 0 

MENT SUIT-PLEA OK ADVERSE POSSESSION BY DE- VERSE POSSESSION- 
FENDANT IN. 

PLEA OF. 


(1917)44 IA 104(1134)- 44 C. 858(872). 
QUESTION AS TO- FACT OR LAW. 

- St* Limitation- advi rse possession-find¬ 
ing VS TO. 

KlCHT OF SUIT IN CASE OF. 

-Private owner-Dispossession of one by another- 

5«t for vispovso»ioo in case of-Governmcnt entitled to 
rent only if entitled to maintain. Stf LIMITATION—AD¬ 
VERSE POSSESSION-PRIVATE OWNERS. 

(1867) 11 MI A. 345(3601). 
SON-MOTHER. 




,0, 1* 

ment suit-Pca I »y defendant in-Onurof proof KlSlDlNCl IN HOUSE FOR LIKE. 

LIMITATION-ADVERSE POSSESSION- (1926) 53 I A. 201 = 63 C. 948. 

T SUIT-PLEA OK ADVERSE POSSESSION BV STARTING POINT OK. 


in case of. St* LIMITATION-ADVERSE possession- (1926)531 A. 201 = 63 0.948. 

EJECTMENT SUIT—PLEA OK ADVERSE POSSESSION BV STARTING POINT OK. 

DEFENDANT IN. . , 

r l„, m adm* possessor—Plea if available - if**" LIMITATION-UUSE OF ACTION). 

-c T | 1 u s ADVEKSETOSSESSION-TACRINC -Arrangement gmng right to a portion of family 

to. Sft LIMITATION—At E pmpeitf toapenon-5uit by him to recover that portion- 

OF. Starting point of hmitution in case of-ktfusal by person 

PORTION OF L.VND—POSSESSION OK. in possession to deliver up that portion. Ste MADRAS 

n— mmSm rJ whole if and when MMMlS to. S« KEGULATIONS-JUKISDICIION UK CIVIL COURTS RE- 
,0^0 I AND. GULATION II OK M2. CL. 4. (1835, 6 W.B. 114 (P.C.) 


POSSESSION-PORTION OF LAND. 

PRESUMPTION OF. 


- Dttrtt dtiying fiMirtifi till,—Appal againt— 

Diit*iuui*n *i fitiHlif furiuaal /, J«„ { in—Stirling 


_ (c.. oho LIMITATION-ADVERSE POSSESSION- f*,t ,, „u cf-hrU C«/fV durtt-A^llaU dt<r,e- 

Fithkr) Diiftatiatm—DMt #/. 

PHOPBIKTY "v ” 9 - ,S73 ’ ,be V*'™ <»>C 

PROrKiti r. fYiTjr Cosool) and othen to recover a twelve annas share, 

__ .PciHiiiofi eaKU* tf h<i*t I**'* 1 " "Mtyfmi. and to ey«t the respondent from his po»e«ion of the lands 

if _ may be either lawful or unlawful, in the i 0 suit, on the allegation that they were mal or rent paying 

0 r evidence, it must be aswmed to be tbe former landsto which plaintiH was entitled, and of which bis step- 

[lord BuckmaUtr.) HARD IT SINGH r.GCR bnxher, S. hdd oo*essk* in 18W. alleging them to be 

utiKH SINGH. (1918)9 L W. 123-64 PR 1918- Ukhiraj or rwt-free lands and chiming to be entitled to 

280LJ- 437*68 P.W.B. 1917 = 24 MLT. 389- them. KesjMRknt contended that the suit lands were 

20 Bom. L. B. 1064 = 47 I C 626= purchased liy him in an execution sale as belonging to S' as 

(1919) M. W. M. 1. lakhiraj lands, that plaintiff had no titk thereto, and that, 

c„ Mu CASES UNDER TITLE—PARTY W ITH- «the lands had never been held by anybody as a rent- 

SSmR UMPHON OF. paying pArt of tbe Zetmndary, the clatm was barred by 


98 0 L J 437 = 68 P.W.B. 1917 = 24 M LT. 389 
28 ° 20 Bom. L. B. 1064 = 47 I C 626 
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LIMITATION—(<• W.) 

Adverse pos$cssion-(C.«/./.) 

Si \K1IN(> 1-OlN 1 01 -(C'ut/.) 
fimilulion. Ii aptx-areil llut. original?. plain tin bad a ten 
anna, >hatt in the elute. hi* lather lu>l 4 two anna, dure, 
ami hi, hall brother. A. a four anna* shape that their rn 
joymentof the property wa*. upto the year. 1S39. ijmali of 
joint; that in 1839 a bulwura (family aiiangtmwt)tur* 
place racier which the tliffeicai village, c<c*ti:ating the 
estate were divided. plaintiff taking *o!ely certain village* 
as hi, ten anna, *hare. ami hi* father ami A taking jointly 
certain other villages a, rcpre*cnling their »ix annas >haie ; 
ami that on the- death ul hi, father in I 812 . his two arna> 
share also became ve»Itd in plaintiff. In 1856.A*, four 
annas share of the e*tate wa* sold in elevation of a device 
obtained againM him by A'ami par.lu-ed by him (.VJ. A 
resisted A", attempt to tale |>-**ev*i.»n amt thereupon X 
instituted a ,uit in 185$ agair.*t. int/r j/ij. A and plaintiff 
to enforce hi* right*. Hy the fir*: judgment in that soil, 
dated 3-IM860. it wasdrcidnl not only that the four annas 
slute had continued to Iv the piufMiy c( .Vat the date of 
the execution, and had JU*hc 1 umkt the vile in cicvuIn«. 
lut further that the butwara. wfinh had been ptrarkri hy 
plaintiff, hail not been proved again*! and wa* nut 
binding on ,\\ and that he u-s accordingly entitled to bold 
the four anna* dure of A purchased by him in ijmali 
enjoyment with plaintiff. S, Imt not plaintiff. appealed 
again'! the dectee ami hi, appeal was finally d.*p,^d of 
only on 19.61863. Execution wa* then taken out by .V 
again*! A. ami the heir, of A', who had died in the mean¬ 
time. diil not obtain (unstructit* p>,*e**ion of A’> I annas 
till July IW. th:n Ml np . title to hold a* lakhiraj 
the land, in question in the *uit of plaintiff, which had for¬ 
med putt of the ullage* allotted by the I jtuara. a* the dx 
annas share, treating them a* no put of the Lhalidia lands, 
hi* inleiest wherein had pa**ed under the execution. 

If/Id. «Im* date: on nhic h A"» heir* were pat into posses 
sion. or at all event* the dale of the di*mi**ai of the appeal 
was the cached at which it could be *aid that the title of 
plaintiff to the relief which he *ought in hi, suit accrued, 
and not 3-I.’■!««. the date of the lied judgment; and the 
suit, which wa* inditulcd within I* yearsfiom the date of 
th» Appellate judgment, was not barred under Art. 145 of 
the Limitation Act of I8»|. 

The effect of the decree in .!"> suit, in to far as it »«t 
aside live partition, was to give him a right to ukc from the 
plaiiititf four annas of the rent* of all the village* precious- 
ly allotted to him. and to give to the plaintiff a corre*p.«d- 
ing equity or right to have the twelve annas of the rent* of 
the village* which lad lormerly belonged to A. The plain- 
tiff was not bound to assert this right in iSftO. because 
A having appraks! again*! the decree, tfceie was of course a 
potability ot it* bring reverxsl or altered. and of A"* suit 
being dismi,*ecl altogether. It was therefore uncenain 
against whom the right to receive the twelve anna, *haie of 
the village* in question wa* to be asserted; nor did it follow 
that because the Iwtwara or family arrangement had been 
declared to be of no effect as between .V and the present 
plaintiff, it was of no effect as between the plaintiff and his 
brother who were < ©defendants in A”* suit. ~ 

attempt was made by A* to take out execution pending the 
appeal, and it may fairly be supposed that bv arrar<vm*«t 

1M.IU-—„ lU.I ll.All.A..- .k_' 7 ‘V" 


•LIMITATION—(Cw/^.) 

Adverse possesslon-CC^.) 

STARTING POINT OF—(CW.) 

J •'«* »i«hin the twelve years. There was no possession ad- 
verse- to the plaintiff before 1863 (4 5) (Air Jam/, W. 

(«v.-//c.) Dewan Man War Aur. Unnoda Pershad 
KOV. (1879)7LA.1-5C.644(6623)- 

6 C. L R 71-4 Sar. 86 = 3 Sath. 697. 

j -Decree in suit to which real owner not party adjodg- 

mg land* to third party-I)i*po*e*sion of real owner by 
«der of Court pursuant to. Arc BENGAL RlCLS.—ZlLLAH 

Cob-ms Kiel- III OF 1793—s. 14 —Possession cf 
PKOPE klY. E1C. (1866) 10 M I. A. 476 (4856). 

- 1 nu/rUm/d fr,<tt,ty aiNrd/J unjfr (mfr.mil/ 

—Suit U rt, «> r—Starting print in (air cf—Judicial at- 
//rUmm/nt *( fr, fitly inl>hfutntly—Dat/ cf. 

A decree of the year 1873 awarded to the appellant ett 
tain land* a, belonging to tlie village A. Possession «as 
given in September, 1876. (lie lands having been jodkulj 
ascertained but no; demarcated. In 1877 he sued the res¬ 
pondent in the Civil Court for pa>*e*,ion of alluvial lands as 
belonging to village ft. and included therein some land al¬ 
ready decreed to him belonging to village A, but the suit 
wa* di*aii**cd. Me then sued in the Revenue Courts, with 
thr result that the exact lands adjudged under the decree cf 
1873 were demarcated and the ropondent was found to U 
in po**c*»ion of pan thereof, bat denied the jurisdiction of 
the Revenue Courts to oust him. In Febcoary. 1886. the 
appellant *urd for jx»*e.*ion of certain lands beloogiitj » 
village A. awl adjudged to him by the decree of 1873. 

Uild that the suit was not barred by limitation, as the 
land which accrued to the appellant under the compromi* 
wa* me avertaiiwd till the proceedings in 1876. and J«* 
18 . 0 . wa* the very earliest time at which a right to rtcom 
the land in *uit accrued to the appellant, and that was lea 
than tithe yew* before the teception of the plaint (715). 

(Lrj /mi«) Maharajah Jagatjit Sihchr 
kaj\h Sarabjit Singh. (1891) 181 A. 166* 
19 C. 159(171)^6 Sar. 80- R & J’l No 125 
Statutory plriod—Possession for less than. 

-(Arr At L CASES COl.1 ECTED UNDER POSSESSION 

-LONG POSSESSION). 

-Di'turbance of—Party attempting-Onus o«. Stt 

Possession—Long possession-disturbance or. 

-Ejectment suit against person in-Onus on plaintiff 

in ca*e of. Sr/ EJECTMENT SUIT-POSSESSION 
WITH DEFENDANT. 

-Evidence of title against Crown if. Arc CR0WH- 

Title against. . 

(1908) 351. A. 195 (205)=36 C. 1 (1M» 

-Preemption from. Arc POSSESSION-LONG K* 

session—Presumption from. 

- trim* fan/ proof of title of adverse possessor ii 

St/ Possession-Long posslssion-Statutorv n 
mod—Possession for less thak-Prima facie, 
etc. 


between the brother* there was an 


agreement that the pro¬ 


perty should continue to be enjoyed as it had been under the 
partition. In the* circumstances even if technically the land* 
now in question remained, pending the appeal, in A there 
was no necesuy or duty lying upon the plaintiff toassen 
his rights in tho* land, until .V* heirs were put into nw~ 
ston or at all events until the right* of the parties had been 
finally deteimmed by the dismissal of the appeal These 
considerations are alone sufficient to bring the pbfctig* 


-Proof of-Effect of—Onus of proof of sat 

if thrown on o^vosite party by. Are LIMITATION ACT 
1908-ART. 14y—ADVERSE POSSESSION FOR LESS Tj» 
STATUTORY PERIOD. (1916) 43 IJk. 192 (2034.206) c 

39 M. 617(631-8,633) 

Submergence of land subject of. , 

-Interruption of adverse possession during P« ric “ 

Are Possession-Submerged land—Adverse posses¬ 
sion of. 

Symbolical possession. 

- Jnttrrupturn e f adun/ pcsstuifit by-Partj I• t* 

ct/di nps—Slratf/r — Distinction, 
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LIMITATION— (CW'/-) 

Adverse possession-(CWi.) 

Symbolical possession-^*//.) 

Symbolical possesion iswflLiat to interrupt *l*tne 
possession where the person setting up adver* possess.*] 
was a party to the proceeding* m wh.ch the *1*™** 
possession was ordered and given. (£W S***<'l Tha- 
kur Sri Rauha KRiSHtUr k^M Bahadur. 

(1917) 23 M. L T. 26 • lo A L- J 33- 
7 L. W. 149 27 C. L. J-191-22 C W N 330- 
(1918) M. W. N. 163 = 20 BoD. L B 502- 
4 P. L. W. 9 -43 L C. 268-34 M. L- J. 97 (103). 

Tacking of. 

-Collector attaching and taking po**»ioc of property 

to secure Government IIINM - : ' irt **• 

surplus proceeds paid over by Elector to .refusse,- 
Lattcr's right to tacit Collector » p**s*onto hi> o*n. Stt 

1 IMITATION—ADVERSE Pt)$SESSION-< OLLLCIOR. ETC. 
LIMITATION (1882)9J A 99 ( 102 3)-5A.1(7). 

_ R,gkt cf-Snlui**l foiuuor ** tU'mmg from 

„ through frnioui foiitnor hut dJun<tj-H«t. 

A chur which was found to lx a ie-formati<m m uf of 
plaintiff’s land was occupied for some year, by Government 
1 , was then claimed by defendant, as their property awl 
Government made over po.sc.on to '*** ' a V**^ 

plaintiffs to recover possession. htU that the ..elendants 
Lid not. to make out the. plea of advene I*-***- 
tack on the period of Government s pofccafe* to their own 

° C T’hc defendants do not derise their liability to be wed 
"from or through" the Revenue A-thoutk..« anp»^ 
the words within the meaning of >- 3 of it* k* iAo. 
They advanced a claim of then o.n adve ^y to the 
Revenue Authorities, which was restml on pr.or «k and 
possession, and sought to put an end to conduct on the par 
5hho* authorities which, they asserted. was 
with and an invasion of their own 

cation the Revenue authorities reco^nsed ano wUmi.cd to 
fhU adverse claim and withdrew * 

occupation. If the defendants could nuke f 
claim which they made then. $£[£* 

smmnor st.uk*. c w(m- 

MB-, t a «-«t 

,(-T ,«*"" 

‘Where property, which b «^ tfc ' 

the owner of the same, * tun, «ml £ ^ 

facts show a continuity o M > Sg)iulioo 

TENANTS IN COMMON. 

_S>, LIMITATION-TENANTS IN COMMON. 

TITLE GAINED BY-WAIVER OF. 

_—Transfer of possession to real owrer-Effect. Stt 

Limitation-Title cained -J-Waiverof^ ^ 


of. 
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LIMITATION—(Ortf.) 

Adverse possession- (CoutJ.) 

Trespasser. 

I_ s« Limitation—adverse Possession- ad 

j verse Possessor. 

Trustee. 

1 -Advene possesion against co-MWet—Acquisition 

1 by. of right of management by rotation. S/t 1 RUST— 
TRUSTEE- ADVERSE POSSESSION—CO-TRUSTEE. 

(1903) 301 A. 77 (80J-27 B. 353(357). 

-Trust property-Adverse Possession of-Potoibility 

of. Stt Trust—Trustee—adverse Possession- 
1 TRUST PROPER1Y. < 1897) 24 I. A 10(21) = 

19 A. 277(291) 
UNDER PROPRIETARY RIGHT. 

- Ptnoa net im fad rutitl-J to—.If unit ion of right 

hj fituiuo* bf—AturUtm of right in iuiiiml 

frMtrJwgt auJ tofu *f 6#r 12 ytari without antrliou 
hnmg nutnfully fhsllmg.d if <■«*»», 

Toe re»poodtnt held certain land in a village appcitaining 
to the otatc ot the appellant. an Oodh talukdar. A. far 
back a. the year IK9I the appellant iv.otd a notice of eject¬ 
ment under St. 54 and 55 of the Oudh Rent Act of |88<» 
agiinM the respondent. The la«« theieupon instituted 
preceding* under S. 1<W of that Act to conte>t the taid 
notice cm the ground that he *a. not a tenant liable to 
ejection by notice under the Act but »a. an under propriet¬ 
or theteunder. Inthove proceeding, final judgment was 
pru\-MiMed by the Hoard of Revenue in 1892 or 1893 can- 
• riling the notice of ejectment on the g.ound that there wav 
reasonable ground lor suppling that the respondent was 
an under proprirtnr and not a tenant subject to ejectment 
under the Act. The re^ondent continued in possession 
making to the appellant the same money payment ac before, 
till 1913. when he instituted the vuit out of winch the appeal 
aio>e for a declaration that he wa. an under proprietor. 

It wa* proved that he wa.ivot in fact *uch, and the only 
quotum wav whether he had IncoCM w by adverve powev 

" over ruling the re.pondciit’» contention, that tlx 
simple assertion ot a proprietary right in a judicial proceed- 
mg connected with the land in di^xtc which tx hrft/h/ri 
ua. unfounded at the date when it was made, coukl not, 
by the mere lapse of bor 12 year*, convert w hat was an oc¬ 
cupancy or tenant title into that of an under prowietor. 

Thar 1/xdships are wnabkr to aflirm as a general proposi¬ 
tion ol law that a person w ho is. in fact, in possession of 
land under a tenancy or occupancy title can. by a mere as¬ 
sertion 10 a judicial proceeding and the lapse of six or 
tweire years without that assertion having l*en successfully 
challenged, obtain a title as an ondcr piopnctor to the lamb 
Such a yodgment might have very far-reaching results and 
would ainxnt certainly lead to a flewd of litigation. It vs 
notorious that in actions for rent or enhancement of rent or 
for ejectment, the persons in possession arc prone to main¬ 
tain rights which they do not possess, and if. for any reason, 
no judicial determination is arrived at. but the parties con¬ 
tinue on the original footing, the mere lapse oi so short a 
period as 6 or 12 years (which might be amply explaintd 
apoo other ground.) would deprive the landlord of his pro- 
pnetary rights unless in the meantime he had brought a de¬ 
claratory suit to settle once and for all the terms on which 

possesion was held (208-9). 

The case might have btttv different, if in addition to the 
■ad ki il assertion by the plaintiff there had been any change 
in the money payment which he thereafter made to his land- 
|ord(2C»). (LW Sa/truu.) MAHOMED MURTAZ A LI 
KHAN t. MOHAN SINGH. (1923; 50 I. A. 202 = 

45 A. 419=21A.L J. 767 -28 0-W.N. 84Q= 
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LIMITATION—(CY«/V.) 

Adverse posse ssion-<tV«A/.) 

UNDER I'KOPKIhriRV 

39 C.L.J. 295 - 33 M L T. 321 -19 L W. 233 - 
260 C 231 10OLJ.383 74 IC. 476 
AIR 1923PC. 118 45MLJ 623. 

•- 1 he ropumkml' claimed t.. be mAi i>:«y«ietoij. la 

18 W » ;tluni|H •» nu.lv to cpcl m ik ^ 

holding'. and in those preceding' iky a",.t«l that their 
right wa« that of an under proprietor. Their ruel potion 
»a», however. I Ian left wholly umlrt«rn**|. Thy pets'!- 
«l in lhat J'Hiliun until the in>ti(«Mi ,4 the pr..«ding> 
out of wit'll the u|>Ucm| tQ Ik 1‘iivj Camil Thai i>. 

fot over Ik lltc 'Ulutury periud. They ...mpfcteiy krled 
lo show Hut th.11 original 11-In w a > a,, umle.prowidaij 
right. 

HtUl, reut'ing Ihc Cwui> kluv. that ik respondent* 
had nol squired an under pa^Mary tight by pre*riprion. 

The repeated awtlinn <\ under proprreUiy lights during 
Ik statutory peiiod appInaUc for a Statute of Lmitalioo 
cannot eon‘eil a litle which w.,' nut that of uruler prcprkl- 
ary tMMl into tlu. of under pruprretary tenant merely by 
lips: of lime. (l/J bn,km*Uir.) Raja MvHOUED 
MUWTA 2 A LI KllAN f. DllANNA SlNGH. 

(1929 ) 51C L J. 121-31 C.W N. 375 1211. C 530 * 
U( £8 M L J. 226. 

Watan lands. 

-Adverse possc^m of. Stt WaTaN-WaTAN 

LANDS—ADVERSE 1‘OSSlSStON of. 

Zemindar. 

--Chukdari rijht-Ae S ,isiio„ by adverse pwessoct 

of. against Zem.ndar purchasing front Cwerna ent-tvi- 

denee. Stt Zemindar—adversl Pusni^iun-chik 

DARI RICH.. (1881) 5 I. J. 495 

-MocuriaiHiar—Adverse pov*> S uo by-Nmke of 

tenui.—Neecvity. s.t Zemindar-Adverse Posses 

SION—Moct’k kakidak (m3) 19 W. R 252(2541. 

-Zcnimdari—I’roperlj admittedly pan of-Advene 

possession of-Plea by Jun,or branch of-P,oofof. Stt 

Zkmindar-Adv eksl Possession—Zimin uari. 

. . U883) Bald. 480. 

Appeal. 

—-—Law of limitation—Change of. suUccuent lo d«,„ 
and pending appeal ihertfrom-Nolke of-AppdUle Court 
if hound to take. Stt BENGAL kK,UUTl0NS-Z|i| vM 
CUUKIS REGULATION III OF 179J-S 1Jt 

_. . (1835)5 W. B. 95 (P. C .) 

L, " J •• /••"•Mi** ttf/itMe ,, fa . hb 

*%« 

Quart, whether, where an A.l of Limitation has hr*, 
tepcaled, that repeal taking p,*c a, a ~ a *i« 
between its lommen- etnenl and its final determination or 
“ not to affee, the da,son on appeal, eilkr ioSng " 
reversing the origmal d«rev in the suit which took place at 
rte t.mc whet, that repeal had not been made. (.1A. yL„, 
LALL DOKUL NlNGH LaLL kOODER Pl'R 
1 Ab b.NCH. (1835) 5 W.R. 95 (P. C .) , i Suth 20 (21)= 

. 1 Sar. 879. 

Assumpsit. 

-- Ait ion of—UmitHitH- „/ t(l ,„ 

lna».mpi,. .h, U.a.h „l ^ cmx 0 , 

action, and the statute runs from the lime of tbe breach 
even where there is fraud on the part of the defendant <tfl\ 
^/f.) EAST ,ND,A COM PAN V , oSS.SS 

UUL. (1849)5M. LA. 43=7Moo. P.C 85 = 

14 Jar. 253=1 Sar. 394. 


1 LIMITATION— 

Bar of. 

-Benefit of-kight to. Stt LIMITATION-ADVERSE 

Possession—Bar bv. 

-Coart s duty to take notice of, even in absence of 

pfca. Stt limitation—Plea of-necessity. 

-Exemption from-Grounds of—Plaintiffs duty lo 

e>taUidt. Stt Limitation-Exemption from. 

- rain to ir.t —. A'ttenity . 

It woald be an ineonvenient state of tbe law if it were 
found nciosny for a nun to institute a perfectly vain litiga¬ 
tion under peril of lodng his property if he does not. (1) 
{L.J //rfferv.) MUSS AM AT BASSO KUAR t. LAL DHUM 
SlNCH. (1888) 151 A. 211-11 A. 47 (56)- 

6 Sar. 260. 

-(2)(Sir J4uEJst.) VENKATADR1 APPARAOP. 

Par \i hasar \t hv APPa RaO. 

(1925) 621. A. 214 (227)-48 M. 312- 
23 A L J.261-6L B. P.C. 82=27Bom. L. B 823- 
(1925) M. W. N. 441-3Pat. L.B- 208= 
29 C. WN 989-A.l. B. 1926 P. 0.105= 
871. C. 324 ■ 48 M.LJ.627. 

-Plea of—Necessity. Stt LIMITATION POA OF 

— NlCESSIlY. 

Cause of Action. 

- (Stt*.' Limitation-adverse possession- 

starting m NT). 

- Alt run rf—PtruH tafiiklt «( iuilituting nil- 

tiinmt tf—Ntttiuty, 

Fw the purposes of the English Statutes of Umiutko 
time runs from the acctuer of the cause of action, bot a 
vane of xtion does not accrue unless there be some one «b« 
can institute the action (120). (b>ri Parktr.) MlYAPfA 
CHtnv r. SUBRAMANIAN CHETTY. 

(1916)431. A 113-20 C. W. N. 633- 
(1916) 1 M. W. N. 455-18 Bom. L. B. 642* 

3510.383. 

- Stt ,!u LIMITATION—ktUGIOUS ENDOWMENT. 

(1841) 2 M.I. A. 390(4223) 

- Sttalu UNDER S. 17 OF LIMITATION ACT OF 

1908 

- PriJrafiitu* //. ly mtrt tramftr of till/. 

A cause of action i> not prolonged by mere transfer of b* 
( hi). (Lord ) PRANNATH ROY CHOWDRV 

r. ROOKEA Begum. (1859) 7 M. I A. 323^ 

4 W E 37-1 Suth. 367=1 Sar. 692 

Commencement of—Condition. 

-Person capable of suing-Existence of—Nee**" 1 !' 

Stt Limitation-Cause of action-accruer of. 

Company-Directors of. 

-Amount improperly paid by—Suit by liquidator fcj 

recovery of-Limitation. Stt COMPANY-DIRECTORS 0> 
-AMOUNT IMPROPERLY PAID BY. ... 

(1922) 32 M. L. T. 196 (203) 

Computation of. 

-Date on which judgment, decree or order *** P? 

■OBKtd-Exdusioo of. Set LIMITATION ACT OPWJ 
S- 12 (1). (1869)13 W. B- F. 0.1’ 

-Dates, native and English—Conflict between, i» 

Patwari’s report regarding mutation of names—Dale for 
computation in case of. See EVIDENCE—DEATH— 

OF. (1902)30I.A.27(31)=25A.14SW 

- Words "after the date of tbe decree"-Meaningd 

Ste Admiralty—Vice admiralty, etc. 

(1881) 81. A. 169 (162-3)=70.647 (6»> 
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LIMITATION—(CWtf.) 

Damages for injury to person and property. 

- Suit for, hud on legal title—LmiMiom—Jtegf. 

XXXI’/ of \Wl—ApfH<*Mitj—Statement m plaint 
that nil is founded oh that Regl.-Elfeet—Sui/ ined in 
Court Mm <11 one upon title. 

In a suit for damages for injuries inflicted by the defcn 
dant on plaintiffs and on their properly, the plaint mas 
really framed upon the legal title to redress, both for the 
injury to the person and for the injuries to the land, and 
for taking away personal property. The suit was also >ub 
sequently conducted as a regular Miit. The plaint had. 
however, stated that the damages '"Is¬ 

suance of and according to Regulation XXXII ot 1W2. 
which was to give redress to persons whose good* had been 
taken away without their producing a proof of then 
title, and which provided a period of 1 year after the 
injury sustained for a suit brought under that Regulation. 

On appeal to the Privy Council against the decree of the 
Court below awarding compensation to the plaintiffs, .t was 
contended that, as the suit had been brought beyond m 
period of 1 year provided by the Regulation, the decree 
below wae unsustainable. 

Held, that the objection was wholly unavailing (512). 

The statement in the plaint that it «» f 00 }"** 
the Regulation was a mere superfluity (512). (Hr. Bom 
Parke.) RAJAH PEDDA VENCATAPPA N.UDOO BAHADUR 
v. aroovala Roodrappa Nvinoa 

(1811)2 M. I A. 504-6 W. B 13-1 Sott 1W- 
Debt. 

_ Suit for—Limitation—Mode of payment,united 

upon by debtor held to be unenfore.aUe -lit,pi,* a, to- 
Time spent in-Debtor if eon am Hmselfof. . 

It would be a lamentable state of the law f '« w *'*** 
that a debtor, who for year, has been t^"**** 
creditor shall take payment in a pMb «£• 

it is decided that he cannot enforce that m.x!e. turn rour.u 

and say that the lap* of time has relieved him I'™ PJl'ng 
.,51 HMhu.) MUSS.MAT «*»*>>«, 

1,AL DliUM SlHCH. I1A . (1 4 ^SUL”io 

Defence 

again,I h« on the t™ood tk. ta 

«t hv the fraud of a relaUon of hers, who was her a«l*«r ,n 

(1016 M W N. 433--- 3 L. W. 528 -341C. 37- 
( 1916)M w -"- w 31M. L. J. 362(374) 

Dismissed «ult-Dedarationof title in. 

_—Fresh starting point if furnished by. See LlMlTA- 

^•W-T^tiSn-S*. 63(6970). 

___r,„| torti-l if/"**?h- 

n-KMher a declaration ,n * dismissed suit can 
^Tfr^h surdng ground (2081 (Lari Hothouse) 
MahS GOVIND Kao r. Sita Ram Kfsho. 

SRI MAHAhT )a5I A . 19 5.21A.53(69-70). 

. . 1 . 2 0. W. N. 681=7 8ar. 370. 


LIMITATION—(£W<(.) 

English Statute. 21 James I. C. 16. 

- Applicability to Indio ol. 

The Statute of l imitation*. 21 Jac. I.. C. 16. extends to 
India (71). (Lord Compel.) EOT INDIA COMPANY r. 
ODITCHURN Paul. (1849) 5 M. I A. 43“ 

7 Moo P C . 85 14 Jnr. 253-1 Sar. 594. 

- Pemdeee; aetetm—Appfliability t,< Eh Hand and 

India. 

There are repeated rlrc i«i ,,>mu West noisier Hall dial 
the Statute 9 Geo. IV. C. 14 affhedto actions pending 
when it pa«ed ; and in India, it must hare * like operation 
(71). (LrJ Campbell) E.OT INDIA CdMPANV V. 
ODITCHURN PAUL. (1849) 6M.I.A.43- 

7 Moo. P C. 85 14 Jar. 253 1 Sar. 394. 

•- Plea of limitali.* by defendant under—Xeeeuily. 

It is now folly settled that the Statute of Limitations 
(2l>t James I) most be pleaded by a defendant in our 
Courts, if he meaas to take aril ant age of it. (Hr. Ba.cn 
Parhe.) VaCHEREDDY ClIISNA BaSS WAPPA YaCHK- 
REDDY COW DAPA. (1835)5 W B 114 P C.- 

3Suth 41 (43) -1 Sar. 84 

- Supreme Court—Cerif aetiom in, between Hmdui 

aud Mahomedani-Appheahlity to. 

The EtgSJi Statute of l imitations. 21 James I. C. 16 
has been adopted and acted uix«n by the Court, in India’ 
and sarh adoption ha. I*m roognbed and acted upon in 
ci»il actions in the Supreme Couit Irtwevn Hindu, and 
Mahomedans as well a. European. (249.50). (S, r John 
Jew.) HE* HIGHNESS RUCKNARHT E s. I.IT LOOBHOY 
MOTICHUNP. (1852) 5 MI. A. 234- 

8Moo P C.4-1 Sar 423. 

-8. 1 —Bepud tie vat—Meaning of. 

The words of the Statute, 21 Janie. I, (*. 16," |*yond 
the seas " are in legal import ami edict synonymous with 
the wo»d» "owl of the tfniknic*• and * out of the 
realm." (260) (Su John Jew.) HER HIGHNESS 
KUCKMAbOYE ft I-ULLOOBHOY MOTICHUND. 

(1852)5 M I. A. 234 8Moo. P. C. 4«1 Sar 423. 

-S. 1-Operation of—p.telunon fio*—Condition. 

, ApUintiff who during the period of presrription is 
I resident Ml of the territory, under the Government of the 
E*t India Company i« within the express provision of 
S. 7 of the Statwtc. 21 Jame. I, C. 16 and the Statute would 
be no bar to a suit brought by him. It i. m> answer to say, 
that he might *ueor he suerl during the whole time, by 
rtasoo of a constructive inhabitancy, u.. by reason of his 
carrying on business within the territories by a Comastha, 
an inhabitant of Bombay, and Swt.pt to the jurisdiction of 
the Supreme Court of Bomliay. That might probably give 
the Court jurisdiction, but will not prevent the express 
operation of S. 7. A plaint id may I* in England for 
6 years, but. nevertheless. if he be in prison when the cause 
of action arises, during the whole period, he may sue when 
be comes out of prison, ik* withstanding that he might hare 
ccomencedan actioo at any moment whilst he was in 
prison, if he had so thought fit. The words of S. 7 arc 
express, and the plaintiff is within them (2(A). (Sir John 

jtnit.) her Highness ruckmaboye lulloobhoy 

MOTICHUND. (1852; 5 M. I. A. 234= 

8Moo.P C.4-1 Sar. 423. 

-S. I-Reudenee beyond the uas-What amount 1 to. 

A residence in India, but out of the territories under the 
Government of the East India Company, is. in legal import, 
a residence “ beyond the sea. “ within the meaning of the 
Statute. 21 James I. C 16. S. 7 (250.2(0) (Sir M>, 
jenis) Her Highness Ruckmaboye Lulloobhoy 
MOTICHUND. (1852) 6 M. L A. 234- 

8 Moo. P. C. 4-1 Sar. 423. 
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LIMITATION 

Execution of decree-Law applicable to 

-Soil in which <W\rev wj-. p«"e*. -law inapplkalte 

to—Applkalrility of. See I.IMII.UION An OE l*7l— 
AlTIMAIIII.ITY—EXEUTION ME DEIREE. 

11881)81 A 128(1334) 8C 51161) 


Exemption from law of 

-Ground* of—Plaintiff* duly l« e*JaUi*h C t. 

C. OF 1908-0.7. K.^ 

(1869) 12 M L A. 291(337). 

- Srr Bengal Regulations—Ziu-ah Courts 

kn;i . Ill OF 1793— S. 14— Sl’IT INSinUEIi At Ilk. 
KTC. 11869) 12 M I A 366(377). 


-Wheic. in a suit to recover |nw*sion id imntoxraUe 

property. tin- plaint it*tl( *hoKe«i that a* again*! the pUin- 
tiff the dcfci*lanl‘ had. at the institution <4 the suit. brm 
by theniH-lvc* ami their pmfctc**** in advene pMcviia 
of tin- Miii piopeity for m»ie th-n 12 year*. and the ptaim 
il'elf auoniinply ilinln'ed a Mate ,4 thing* to whkh 

All. 144o(the I irtiitud.il \.t m» appeal*. 4« a il 
ttoulrl lie Hie obligation <»f the plant irf | 9 tm- Lw ol India, 
a* it wu* by the Ian of England, to *atr*fy the Cowl that 
hi* action «a* not lunnl by lap*e of time (55). (I»J 
Bla»dkttgi.) Lai.CH and Marwari v. Kamhui* Oik 
(1925) 531 A 24 5 P 312- 24 A. L J. 105- 
(1926) M W N 203 7 P L T. 163 -3 0 W N. 335- 
43 C. L. J 249-28 Bom L B 855 30C. W.N.721- 
A I. R 1926 P. C. 9-931. C 280 50 M. L J. 289. 


LIMITATION—(Ow/./.) 

Immoveable and moveable properties—Snit for 

— —limitation for—When same as regards both kinds 
of prop.-itio. Srr LIMITATION ACT OF 1859. S. 1. CL 13 

-Immov ables and movables- Partition of—Suit 
(1880) 71. A. 181 (193)-5 B. 48(60). 

- Sr, Hindu Law-Widow -Inheritance to 

husrind—Right of—Suit bv widow against sir 
VIVMG MEMBERS. ETC. (1903) 311 A. 10= 

31C. 262(272). 

Interest- -Claim to - Principal- Claim to, barred. 
Life t- Special conliact to pay interest at sptciM 
rate—Laivume an.l absence of-Distinction between 
caso of. Srr 1ST EKEST—CLAIM TO—LlMUATION BAR 
TO. (1929) 30 LW. 470. 


Laches-Cutting down of period allowed on 
ground of. 


pr«1*idr. Str I.AHI E5—LIMITATION. 

(1874) 2IA. 48 (Ml 


General and Particulai Statutes relating to 


--Kepe-'lof latter l>) lonttr-TW. A. 

Acis— Rents act m 1859-s. 32-Kekt si ii in 
( Ol. LECTORS rwn. ltc. ( 1872l 19 w r 5 (7) 


Hereditary Office-Fees incident to. 

--Rcv.-v.i, of—Kcvotety of arrear* of-Srit (,*_ 

Limitation A„- ltn.Mli w RECUI A1ION -ACRSOWI »!« 
MKN1 OFbFHIS. Mf RtGI.Vot 187 »_S ’ 

(1237) 2M. I. A. 23(34). 


Hindu Law -Adopted son - Alienation prior to 
adoption by manager of estate for adoptive 
mother-Suit to recover property subject of. 


--1 •imitation—Starting point. Srr Hindu I aw- 

Aihiption -w inow-Auonio}* Bv-Anonn> *>\ 
under—Alienation prior to adoption rvma\ » 
,,ER ’ F.K. (1905) 32 I A 80 ( 85)- 32 C 669 (678 9,. 
Hindu Law-Widow. 

— Alienation by-Pruperty subject of-kevrr^,-, 
*uil on her death to recover-Ui»ilati«u-| Jw of. appli 
vab4--|ju in force at date of*uit-Uw in f WiP «h, n 
right aeerueil—bull not iurrrd um|« latter if In 
i.a-on of form... Srr HINDI I AW-REVEmOKEB— 
Widow -Death or-P ossession oe last mu, 
OWNERS PROPER TV ON-Sur. EOk—LiMlTATloN. |£ 
‘1875)21 A 113(123) 

7' • ,n,, iin"al*c..»l nwwaMr pro,*,.^ of h,>han,l- 
Sn.t for recovery ..(-Limitation a* regard* kind. ,4 
properties—t.an*c of action >.me for Lah. Sr, 
LVVV-WIDOW-INHER.TANCF. ,0 HUSBanUK 
Ot-buil R\ WIDOW AGAINST SURVIVING ME MB) I s 
(1903) 31L A. 10-• 31C. 262(Stf2). 
Maintenance-Suit lo enforce right of -1 imir.rLv. 

-1 obey of law. Srr HINDU LW-WIDOW—\Jaim tv 

ance:—Suit to enforce: right of E ‘ 

(1879) 61. A. 114 (118) - 3 B 416 (420). 


Lakbiraj lands Revenue-Assessment to- 
Government’s right of-Limitatlon. 

Pur ty—Plia of—Privy Council appeal—MainUiru 
lathty f*r fir*l time in. .W I.AKIIIRA) LANDS—REVENUE 
—ASSESSMENT TO-GOVERNMENT’S KICHT TO LIMITA¬ 
TION—R\R IV-PUAOF. 

(1849 50) 4 M. I. A. 466 (509X 

-Bar of. by non exercise of tight for 00 years-Be***! 

keg. II of 1805. S. 2 (2)—Applicability. Srr LaKHIMJ 
LAND-REVENUE-ASSESSMENT TO. 

(1849 SO) 4 M I A. 466(60810) 
Lakhlraj tenure-Voidable tenure comprising 
more than 100 blghas-Resumptlon of. 

-limitation—Government- Zemindar-Ke'umfrfion, 

l»y-!»i*tiiKH.m. Srr I.AKHIRAJ UNITS- VOIPAIU 
TFNURi. E1C. (1871) 14 M I A. 152(1^ 

Law of. 

(.V.v«r/wuixSer LIMITATION ACT) 

-Lxen»|<i«m fr«un-Gtouml» of—PlaatitiflV d«l) 

r*tab5*h. .Vr IJMHATION-EXEMPTION FROM LAW ™ 
—Grounds of. 

- ItUHlt.-n rf—Rt-htd mil—C'nfrnin[ 

14,1 « ml-irr tnUnt-ntft-~/ u trif .<ii*tfl k' >'■ 
The intmtion of the Ian of limitation is. not to * 
right »h«e there i* not one. but to interpose a bar afw * 
certain pni«<| to a *uit to enforce an existing right- (o" 
Ri'itrd Ctmrk.) HURRINATH CHATTERJl V. MOHVM 
MOTHtK*R MOHUN GOSW.aMI. 

(1893) 201 A. 183(192)- 21C. 8-6 Sir. 3SL 

- {Mr. Amur Ah.) KHUNNl LAL r. GOWND 

Krishna Narain. (1911)381.A. 87(108)= 

33 A 356(366) 15C W.N. 545=8 A-LJ 
13 Bom L R 427 -13 C L.J. 575 -10 M L* 
(1911) 1 M W N 432 = 101C. 477-21 M L-J & 

- - Yj fur, rf—PnvtJnrt—lAW rrl,ilin[ !>'- 

1| ha* Income alriKH, an axirNB in jurisprodenct. tl« 
Uw .4 prey.riptinn. or law of limitation which U 
tb.-.t <Wtwmtrutii.fi. i» a law relating to procedure n*'’ 1 * 
rrfvtm. t only to the l, x (h, (265). (Sir J,4n 
Her Highness Ruckmabove r. LULLOObhoyM^ 
t HUND. (1852) 5 M I A. 234 = 8 Moo. P-C> 


' vioo4, o aot = o luvv.*- . 

lSar. 4» 

*-&f-Honrtt purchaser—Protection of.fr* 

voosequenety of ownet’s neglect. Set BENGAL R&GULJ 
Hons— Limitation Rfg. ii of 1805, s. 3-Object 0 ’’ 
B (1842) 3 MIA. ljj 

-Pcnod allowed by—Cutting down of. on greet*) 

Uhes-Powcr of. ^“LS-’LlMnvUrlON-^ 


I 
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LIMITATION—(CV«A/.J 

Law of, applicable. 

-Appeal—Law applicable to-Clungv of la* >«»*« 

quenl to decree and pending appeal theitfrom. St /IJMI 
rmos-AppE-'L-U" op ugngw 

-Execution of decree—Law applicable io-Soiun 

which decree pawed-Law applicable to-ApphcaUfitl <*• 

Stt LIMITATION AO OP ' 

CUTION OK DECREE. ( 1881)8 I A- 

_ Fettirt <>m»try-c**u .•/ at he* gimme •*- 

/„*. appluMe t—L*w •*/ ' Aui 

Ij,w ,»/ flat/ i" Tcdi'A fault «f atlit" "MU. 

While the court.' of almost all civ ihred count,re' nuotaiu 
xtion .kick have 

KfSS K ( 1*862 ' 5 Ml A 2M - 8 M 00 PC 4-1 Sar 123 

_-Uwinfo.ee at dated «i« -Law in }*«•*• 

jct.uwl—Suit not barred under laiter if barm b> 
right MX ru u, NDU U\v-kkVERMON»K- 

wiSIw-Death ok - Possession <>» i-asi male 

V ON—SUIT w=fajrwjgm 

LIMITATION I.AW APPLICABLE TO. 

_Suoremc and Ea>t India Compaq's lu.it>-U» 

sr«? ^ w s 5 ®£f 

Moveable u4 immoveable peofertlea-Su. for. 

BEE PROPERTIES. 

Oudb 


_ m ~ S(t OUI>M—LIMITATION. 

Plea Of. 

«»»*« 

^■SuWWTO UISPU1ED CI..UM—INUUIKV NUT PI 

JSSUSSw *»■-« ^ dos 

MJ1NTAINAH1I.ITV OE-feTOPEEl- 

Nece^ita'op—Count's Dim to tape N.n,c.o, 

“-=s=s‘=”” 

JJ5S kSS Jta* 3—: ta i< .0 - «» 
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LIMITATION—(Cr**/*/.) 

PleaoMM/.) 

AGREEMENT NOT TO TAKE ADVANTAGE OK. PEND¬ 
ING INOlMRY INTO DEPUTED CLAIM—ISOUIRY 
NOT RESULTING IN SATIS!ACTION OK CLAIM— 
[Cornu.) 

lot I he oiigiiul can't d aai.m the Statute i' pleaded, upon 
which i"ue i> jund-piouf being given that the cameof 
anion did dearly name before limitation time.—the defen¬ 
dant. notwith'laoding any agreement to inquire, is entitled 
to 1 he verdict. U 'J CamfMI.) EAST INDIA COMPANY 
r. UDITCm KN PAI L (1849) 5 M I A. 43 (69 70)- 

7 Moo P C 85 - 14 Jut 253-1 Sar. 394. 

- Sml em erifimtl tent, el aili>>u—A(itti»tiil if will 

urt iimiMiii f*r. 

NoWilh'tandin- an agieeraciit that. in«m*ideiation nl 
an inquiry into the merit' of a tfofmlnl claim, advantage 
dn«tl mi k taken of the Statute of limitation* in reaper! 
uf the lime employed in the inquiiy. the defendant i' mini 
edto plead the Statute d Iimit.iti«m' to a 'Uit brought on 
the original eau-c of a*lion, and will l«e entitled tn a verdict 
if the -.it i> Iwought aftei the expiry <4 the period allowed 
fur ibe puipre (70). (/, -( CmfkU.) EAST INDIA 
Company : . oditchi rn Paui (1849) 6 M I A. 43- 
7 Moo. P C. 85 -14 Jur. 253-1 Sar. 394. 

AMENDMENT 0» PLAINT TO AVOID. 

_ Stt pK U.TICK- PLEADINGS—AMJ N DM ENT OK- 

PLUM -AMENDMENT OK- 1.IMITAT ION. 

Appeal-Maintainability in. 

- Pin raiifJ in t**rl Mf*. 

In a cave in which there wa« no allegation of advene |»v 
-evion in the plaint, and no i»u* rai>ed » to it Wore the 
mort' brio*. their liaddiip* dnbned to allow the plaintiff' 
to ^ up before them for the firrt time a title by adverse 
p.»»e"i"<'. (5b) U*ra HMe*«.) BABU H.AM SINGH 
. DEPUTY ('OlWSIONKH Of BARABaNKI. 

(1889) 17 IA 54. 17 c. 441 5 Sar. 486- 
B k Js. No. 116. 

_ pin** reiitJi" tetri /*/*>—£: tJtUtt rf^NirtJ 

' Two of the Judge' retied on another objection to the 
apeatiaat''laim. tba» it wa* laired 1*)' ,rt ’C | b 
liiondkieni to *a) that the objection wav not raiel. ami 
tlut the appellant*, therefore, had no opportunity tf meet- 
, p£ i,. b, (videme (413 4) (Mr. ffld«f« /.erf*.) 
\|t VM'MAT IMAM BtNDI :. HUH COVIND CHOSE. 

(1848 , 4 M IA 403 7 W R. (P.C.) 67 - 1 Sutb. 208- 

l Sar. A71. 

_The mhI wax to recorer pox'CS'ion of certain village' 

l.« redemption of a mortgage executed in 186J by plaintiff' 
father. The defendant pur.ha«d the village* in 1904 fiom 
,i„ e..J. of Rimpar, to whom the mortgagee*, acting a> 
,bC ^mortgagnl. and had ^uent.y sold 

in IMS ami 190? respectively. < Hi the hearing before 
... ... j.i_i ...i. (ot il»*. fir*i lime raind the 


,bt High Court the defemlant' for the fir* time tarred the 
A.(,n.r that thev were entitled to MKrted b) reason of the 

M 4 5 . 134 of the limitation Act of 1908. No 


QfTiltMfBIA ll .111* ■ .. 

«WW«.r had Urn nvtn in the Court lielow to suppoit the 
S^SS*7S£.v-« haw inclutfol all .he doc- 
««.ix of m-irtemcc and sale which had nut Urn proved or 
££led. NevertWo* the learned Judge* of the High Court 
, amc ,o the creichuaon that, a* there could lie no doulit as 
•o the material fact* ami a* the Mcemary daoments had 
printed Wore in a case previously decided by the 
Privy Council they Md allow the point to be argued. 
HtU. that the High Couit ought not to have allowed the 

'iiawo^'totbeir I/rrdxhipc to be highly irregular for 
any Court either to assume without the admission of all 
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LIMITATION—(C-W.) LIMITATION—(CV/.7-/.) 

Plea of—f Carl.) Plea of-(C«r*.j 

Am 'I—Maintain*abii in is-IC&J.) Maintainability of—£stoppel-<CW.) 

that mjiiii.il f*ts ire nor in dispute o» t.. p«*<*! to //,//. liul ,he defendants were topped l>y the proceed- 
,hi * ml MtatMBiiiMdifci mg* in the >uit of 1 s*»l ft-.ni netting up the statute as a bar 

ha» l*m placed l«.f'«ic tin-Court. The p-i:ion i* to the plaintiff'* dtim f |Q.T). 

improvetl where the nutter i* am*<i f-r the fir*t time in Their lamkliijK Ural the order in the suit of 1861, 


an appellate Court M a point n il ItUn before the trial vhriher 


on a correct or an erroneous view of the 


Judge. Their Lord*hip* Would have felt a .liiBruhy ia Uw. a* ar. adiudicati.4.. binding on the parties to that suit, 
permitting the rr«pm tent to rely upon this -round before ,hat pfafatifl not entitled to sue in his father’s 
them we.c n not that More the Ihurd the appelant .onx*- lifetime for a partition of the moveahle property and conse- 
erl 10 the qne-tion being on the Materials Iwfore the qoenll) o._M ni>! hi- rights in that property until his 

1 . —II be i. .h, li,.h« d. P « unj.« .0 


SI still (1929)561. A 192(197-8)-51 A 367- 
27 A L J 566-33C. W.N 761 31 Bom LR 851 
30 L W 76-1171. C. 22-50C L J 74 
A I R 1929 P C 158 58 M L J 601 

-Plea not raised in Court below—Proceeding* not ia 

regular *uit—Effect. Stt I.AKHIR \j LAND-KEYFM'E— 
ASSESSMENT 10—GOVERXMECT'S RIGHT OF—LIMIT \ 
1I0N. (1819 50) 4 M I. A 466(509) 

■ ■ ‘ /’/..j iiii tJ m wrilti* ilaltm, at juJ m ;maJi tl 

atfctl lit I utl mi.lt lahjitt t{ mat at, nuttJ at tnJ. 


alj.w the defendants, who had for years the benefit of that 
pH’gnxnl. to in»i»t that it did not suspend the running of 
t»- Statute of limitations because it was erroneous in point 
of law. and the plaintiff ought to have appealed from it 
|93). (Sir Jimts If. CchiU) LAKSHMAN DaDA 
NAIK : KvMACMAMiXA DADA NaIK. 

(1860) 71 A 181 5 B. 48(60)^7 C. L R. 320- 
4Sar 17S-3Suth 778. 
— Eaecution of decree—Limitation bar to-Judgment- 
debtor's plea of. Stt EXECUTION OF DECREE—LlMITA- 


A plea of limitation wj. mentioned by the defendant in T!OX_h.EA BY JUDGMENT DEBTOR OF. 


his written statement and in lii» ground* of apooal t-the 
Ibgh Court, but Wore the trial Judge no i*sue was (facet 


- Mortgage with possession—Redemption right of— 


td to liearupon the'que>tion.nordid *****-**** #"*■ *, MORTGAGE 

have Ixen taken at ih* har during the trial. ' °*“ 


//,/J. that the point was not open rm appeal to the 
High Couit. (LrrJ Ttmha ) VlRAYYA:. AUFNXA. 

(1929) 32 Bom L. B 499 51 C. L J. 136 - 
31 L W. 136 --1930 M W N 60 1211 C C05- 
A.I R. 1930P.C 18 58 M L J 215.251). 
Arbitrator. 


-Usufructuary mortgage-Redemption of- 

KlGHT OF-IJMITATION BAR TO. 

(1900) 271 A. 103(108 9)'-27 C. 1004(1012). 

Nature of. 

- Tttiaitil flei mtrt/y *ktn. 

In a case where the right sought is one involving the dis- 


Arbitrator. possession of a perfectly lawful purchaser of poperty.il is 

-Duty of. to give effect to plea. Stt LIMITATION not quite accurate to say that a plea that such a suit has 

An OF |9»8. ARlu f ration PROCtENNcS. ' bought whin the proper period of time limited by 

(1929) 56 L A. 128 56C. 1048 «»* Limitaiicn Act is a technical plea, if by a technical plea 

-Entertaining of elea-IurWictio. as to. Stt «* ^ n,a * h « h ^s rights which hat-e no merits 

ACCOUNTS—COMMISSIONER FOR TAKING-LlMITA ^ (/W Bukmutitr.) CHARAN 

, "’ S - Juwiuivr U ±£ ,3M; oSfefll* «5-«C. 110 ( 116 - 6 )- 

JU A.MEN r (OR DEFENDANT BASED ON. 3 p w R ^ . 25 c> w> N> m - 2 8 M L. T. 149" 


- Xllart tf. 

A judgment for the defendant upon the plea that the 
action was not commenced in due time, seem* of the same 
character as the judgments for default, disobedience, or 


18 A L J. 1095 22 Bom. L B 1370 - 661. C. 606- 

39 M. L J. 196- 

-Technical plea or plea on merits—Allowance of plea 


departures from the prescribed rule of'the Court (270). -N« a determination relative to any right arising out of 
(Sir Join Jtrth.) HER HIGHNESS RUCKUAIOYE ?. dealing. <*«.. Krmtf* parties. Stt SUPREME 

LUM.OORHOY MOTlCHUN'D. COURT of BOMBAY - CHARTER OF DECEMBER 1823 

(1852) 5 M. I. A 234-8Moo.P C. 4-1 Sar 423 !a2Q - 3/ - (1852)5 M.I. A. 234(270). 

Maintainability of-Estoppel Necessity-Court's duty- to take notice 

- DtftaJaNl—PIta ly-Ja^mtut fnrr into parte* " f *' R * ABSENCE OF PLEA. 

Jtnjiag ptiiMtifi right H tut Janig ftn*J rthtJ aft* - Stt MADRAS REGULATIONS—JURISDICTION OF 

byitftnlaM-ESttt. CIVIL COURTS KEGULAUON II OF 1802. CL. *- 

A Hindu, subject to the Bombay Milhakshara law, died LIMITATION. (1835) 6 W. R. 114 (P. C.)“ 

leaving several undivided son*. Within a year of hi* 1 Suth. 41(43). 


death in 1872, one of his sons brought a suit again*! his -Engh*h Statute 21 James I. C. 16-Necessity under. 

brothers for a partition of the family properties moveable ^ LIMITATION—ENGLISH STATUE 21 JAMES I. C. 16- 
and immoveable. The defendant* pleaJed that the suit as RLE A OF LIMITATION. ETC. (1835) 6 W. B. 114. 

to the moveable p.operties wa* lurred under S. 1. cL (13) -(W whether the Regulation of limitations could or 

of the Limitation Act of \W. because the pUinlilf had re no. be made available without bring pleaded (.20). 
cei ved no payment thereout *mce l&N. ltxr j j„ ail( Tar at,.) SaUGRAM r. MlRZA AZIM AU 

It appeared that the plaintiff had. during the lifetime of BFG. (1864) 10 M.I.A. 114=2 Sar. 87- 

Ins father, brought a suit in 1861 against the father and the , B. & J.’S No. L 

defendant* (his brother*) for a partition of the family -.\ j„lge in a suit upon a cause of action is bound to 

moveable and immoveable properties, and that that suit dbariss the suit, or to decree for the defendant, if it appears 
had been dismissed, as regards the moveable properties, on that the cause of action is barred by limitation (132). ( Sir 
the ground that the plaintiff had no right toeompHhis Banus Ptatrck.) MUXCUL PERSHAD DlCHIT r. GRIJA 
falner in his lifetime to make a partition of moveable, KANT LaHIRI CHOWDHRY. (1881) 81. A. 123= 
though it might be ancestral, properties. 8 0.51 (60)=110. L. B. 113=4 Sir. 284. 
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LIMITATION—(OA/.) 

PliaoMtoftL) 

NECESSITY-COURT'S DUTY TO TAKE NOTICE OF 
' BAR IN ABSENCE OF PLEA-{CW 7 .J 


LIMITATION—<Or/iG) 

Plea of-(C«W.) 

privy Council Appeal-Maintainability of 

PLEA FOR FIRST TIME lN-(CWr/.) 


_tv Court i* Ixwml to lake notice of the pica of in the appellant’* case on this Privy Cornell appeal, nor arc 

limitation though no objection U made by the paitio the fact* upon which it depends fully before the Hoard. This 
) / iu u'i(,n.) UHUL.AM JIUNI P. MUHAMMAD, pdea. ihcrdon-. Cannot lie rai««-d At this Stage(27). U’lttfiunt 
II (1901) 291 a. 51 (60)-29 C. 167(185)= Maharaj Bahadur Singh Fokhfs. 

Tr W N 226 - 4 Bom. L R 161 - 25 P B 1902 (1920)48 1. A. 24 25C.W.N.366 

6C 8Sar. 154-12M L J 77 ,1921)M WN 26 -19 A LJ 101 23Bcm LR.727- 

_Where an issue of limitation i> not iai*«d eilhet by 13L. W. 2l7^2Pat. L T 115 - 33 C. L J. 176 = 

o” it b « «*£«? « «" « P » *- *■ » 591. C. 782 M ELI ,17 . 

1 aI , n it though he may have a 4«wtio« sot® i 40 M. L. J. 111. 

u luhrJstMe.) RAJA BOMMADCV' Vi (KATA -Lakhiraj land—Revenue—.\**«ssmcni lo-G.»ctn- 

NaraMMHA NAIDU KAJA BOMMADEY ARa Nashya mtS right of-Lirailatiou bar to. &■( LAKHIRAJ LAND 
; S (1902) 29 L A. 76 ( 80)- -REVENUE-ASSESSMENT It). 

S 367 «8)-6 C. W N 611- 4 Bom L R 543- (1849 50) 4M I.A. 466(509 10). 

28 M 367 { * 8 Sar 258 m gions Endowment-Manager of-Alienatlon 

Privy Council appeal— M untainahii m < by-Scccessor s wit to recover property subject of. 

OF PLEA FOR FIRST TIME IN. - bmiUUt*- Staling »/ nt<- 

*£***. • *$fr-lkU *1-11 «W vk*. 

Tlu« vuit was by a penon claiming to be the kii at L.* The pl.iotifl was the Sajjodaiushin of the khankali or 
AfltoeaKd MahomSan a R ain«t. u-U, Jn. 'he ' «S«M hou*e. fatting bew appfateI «M k 1 ■; UN Gov- 

of a deceased . . of the KOI and pet-mal tinmen). in whom mfal the ROVtl of Mdl appointment 

CT-i*-..** L. >, m*. xw * m in 1 * 1 '- «;!.. 

SS5S5 m not the todM *'fe of the *OM*. It Ml jotted hi* appuntmmt be *d 10 IOCOW village* appro- 

2 S5J5L f0Blt . hdyw and Mr lAnd*hip» that tk so- print! to i ...i p u • totm-support -<l tie khankah. The 

of thedeceased. -ml that * jLiutifT* father wav the previous Sajjvdanashin. ami he. in 

pondent • , under a d«*’i « »l «* I ike war )N7, mufanw th« suit vHhf* to the defendant 

E23ET Tkl piaintirt Mnai i*: '-•*** lyatMol»^»ahhco^atkoofwadvwcn 

her RIIIW lopomlent'* vUim to doner • a* nude to him. In 1810. the fWntift father, in con*i«lcia- 

Anteen ptou . kegulationof limitation III of rK«of a fmtber advance, ewcoted an itherimlrumnit, pur- 

hS* R^ tkohtetteWha Sdte CM mi ^tmg to convey the vilLgev to the defendant aM-tely. 
I79 - 3, , 1 The |4«M.fr* father died mure than 12 year, before wit. 

con'idering that Bba^ Cnde, Keg. XIX of |8|0. -mi. the date on .hi<h the plain- 
J^ hilhe SntiflagaM the defendant, that m.ght ,,« appoint Sa„«Jana*l..n. the duly <> protecting the 
JSSA. ground for tcfu*ing to entertain it (W- todonnuivt ftum nusapjjlkatmn rented with the Govern- 
f5 " / P luditt K»irSl B'Htt) AMUR OONM^A r. meet. The d«l) of the Government in thiv rcp«t wax a 
vrnno\nrIos*NlSS\ (1855) 6M-1. A 211 1 Sar.533 puUwand perpetual duty within the meaning of S. 2of 

MOORAD OON NISSA. . i j, o( f^nhich provided a period of 12 year, for a 

__ n. <u mn'ti-C*nit'»<li« ‘1- ^ ill%| ; t||(d byoron UH.alf of the GovcmnKnt for the 


The |4*ntifl’'father died mote than 12 year, before suit. 
I’ndcf Kej. XIX of 11*10. until the date on which the plain- 


e ,'L a cround for ifMnf to entertain U .mlow mm Hum misapj>->'teveu wim me v-overn- 

r Km r*l B'Htt) AMEER OOM-NlsSA i- went. The duly of the Government in this rcxp«t ua>a 

vlvn fS?NHS\ (1855 ) 6 M I A. 211 1 Sar 533 and perpetual duty within the meaning of S. 2 of 
muORADOON MSSA. UNtw« . ^ „ q( pwM 4 p, rio d of 12 years for a 

__vail imtitulrd b, or on bd.alf of the GovcmnKnt for the 

Their l/.rdships deslmed to allow theappei refarremtnt 0 f any puUk rights or claims whatever. 

rde> of limitation, which was not rai*»d t //jj ^ ,j, r v,ii w« not barred by limitation (422-3). 

murt. IkIow. and which wav if at all. raised nnflr *T p| a i a ,iff had no light <.f aithm against the defendant 

wrtl -» w "" * tiB kii^afinnliwM in 1819, and .he ccld «. 

Crvancil bccau»e it dependeil upm he »<• i . -wire no light against (he Government, whose procurator 
CwnCH. iRNi ^jVo.o.hm.'ic-lto - ilherc-rt below .I. 


Irahulitit in a re«pec« is- ..- - - , the piaintirt wav at least until twelve years had elapsed from 

(712) (Uri ) TRICOMDASt OOAERJIBHOJA hjs {i22 J) (.1/,. H^nput.) JEWUN 


0 GOPINATH JIN THAKUR. .. f. DOSSSAHOOr.SHAH KUBEER-OOD DEEN. 

(1916)41 1 A 65- 44 C 759; aa0> , (l811)2M l. A .390 6 W R. 3(P. C> 

1 Pftl hV* « B 5°S w £.s 21 C W i 577-7 | 1 8uth - 10 °- 1 s » r 206 ' 

(1917) «• j. 279 15 A L J 217 M ^ Beveoue-Asseimtent of lands M-aovcrnment s 

_ f„t$-/*"*'&“* •/.*“'“'*■ . -Lmitation—Noneiercise of right for OOyears- 

A. the hearing of the Privy Council appeal U*"** Bar by. LAKHIRA) LAND-ASSESSMENT OF- 

-««l a Plea of limitation. The po.nl «as taken ^vERNMENTS RICH! OF-lJMITATION. 

. ^ nrior to the hearing before the., •/'rbh.pv (1649 50, 4 M I A 466(608 9) 

Board. It was not one of Social and self contained statutes - 

the action, nor did the "J* SulmrdLte LltnlUtlon prescribed by. 

ground* of »ppa' rant| W* uec ^ -Ewnptio. in favour of persons under disability- 

judge. ^ PT'irrm^^Ttk wa. too bte to rabe Implication by «,u.table construction of. Sunder 

Httd, and AV h V, d P?,r; y richukath dasr. umtahok Act-Gen fjul provisions of. 
the point (257). (1914)41 1 A 251 - Suit 

SUNDAK D c 72(g34) . ! L . W 567= 16 M LT. W - UECIlEE IS—APPEAL FROM—LIMITATION LAW. 

( 1914 ) M-W.N. 747-18 0. WH. - -change of. subsequent to decree and oervdine anneal 


16 Bom-1* B 


1 JMITAIION ACT—GEN KRAI. PROVISIONS OF. 

Suit. 

Decree in-appeal from—limitation law. 
-Change of. subsequent to decree and pending appeal 


241 0 304- 27 M L J 150. -U« applicaUe to appeal in can- of. 
U A nuesuou of fimiu -APPEAL—LAW APP1 ICABI.F. TO. 


Su LIMITATION 


(1836,5 W. R. 96(P.O.). 
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LIMITATION—((W./.) 

Sult-f Ctn/J.) 

INSTITUTION OF— DATE OF. MIX PI RPOSLSOF 

1 -IMir.U ION. 

— (Mil ft.- deftknl— Hunt 6 kd with-lv&kw 
subsequently nwi’e i.|:—IXHr "I in i« ..f, St 

P.C. of 19W. s. H'»-h uni. nr. 

<1879 >6 I.A 1261135.’ 2 A 241(250) 

- f ill*; ,«/>W-/W. ,•/. Jutt ,/, t, iaf 

ktrtJ anJ rt*i>fti,J. 

llu- |x riod «.f limitation rivK ui the day when the 
i' duly lodged by the fonipliiiijiit in a c.mrt i4 
jurisdiction. not mi the »l.i) wi CTtihcsjit i* pUtd 4 pm 
tlic fik <.f Ik- OHiri hm.-i proper to try it. nor upon the daj 
when the plain? i* numlwicd and *ent (or decision. for if 
there be an) delay in thjt proee". it K the «lrL) of the 
Court, and not nf the plaintiff ('«). (/WArr^r.) 
N.VK.VGUNIY I.UTCH VIIIHVVMVH r. VFNOvMA NaI- 
lxto, (1861)9 M I. A 66-1 WE 30fP C) 

1 Suth 460 1 Sar 826 

I.IMITUION f_ut applicable 10 . 

- Li:,' in ftrtt nl Jji, ../ 

The plaint wax filedbefore tU pax.;- .4 
live ptcH-nt Imitation Ail XIV ..f 1*59. The qurii.,, of 
limitation niu»t be de 1 eimiiv.il *c.,rd.n K to ihc 
old law (121). (Sir farnti P,a<«k). AUlklOl it I 
BOSF.:. KMONKfcKANI MlTlFK. (1875)2 I A 113- 
15 BLR 10 23WR 214 3Sar 420- 
3 Suth 91 

-- Thc V***" *' whether the wit *a> in 

lime or not. The An bearing upon this maim. wh:<h wax 
!"7‘ c a * »*«•"" •* 'hr institution „( the not. namely in 

1874 b ArtIX of 1871 (205) {SirMm? oStrA 
F.'KHAKUDIUN MAHOMED AHnaN (‘HOn'DHRY r* Ori| 

CMI * 1 hus tii; of Bengal. i issi i 8 i a 197. 

8 C. 178(188)- 10C L B 176-4 Sir. 270 

“7 ,n f CMe in *hkh the question wax whether two 
'°' , ‘ | W " e ” uvl . >*> 'imitation, their U«Wiip.obxeT»ed:- 
rhe UnjilaliotjAci ,n force when the** >uitx wertcocnmeoc 
el i> Act IX of 18 / 1 . JW | „ ltn |kf cvaxnonn of that 
Atl that the question depends' (4|,. U M j UMwA 
JAGAIFANNA ( HOWDHHANI D.lkHlN 1 MoFIl’N. 

(1886) 131. A.61 13 C. 308 (317)= 4 Sar. 716 

—- -L'nil's then- I. a distinct provision to the contrary 
the law of limitilioi applicable to a suh 0 . proceeding Mbr 
law ,,, fort, at the tbit .4 the ins?,union of the suit o, p..* 
cceding. (Air JA.t M v .) i.ai SON I RAM KAN- 
HAIVA I.AI. (1913) 401. A 74 (82)-17 C.W N. 605- 
35 A 227(231)-11 A. X J. 359-13 M L T 437- 
(1913) M.WN 470 ••17 C L J 488 - 
13 Bom L R 489-191. C. 291 = 23 MLJ. 131 

-Law in force at date of suit—Law in force when ri-ht 

accrued. St, Hindu Law— Reversionfr—IViiu in— 
Death of-fossession of last male owner's pro 
pekty on—Suit for—limitation, etc. 

(1875)2 I A. 113(123) 

Pauper-leave to sue ,n form., A 
Application for-court fee pud 
SUBSEQUENTLY on. 

—rresentalionof pUint in ca* of. Stt C. P.C. OF 
im - °* '3—Leave to sue ,* inm, 

(1879) 61. A. 126(134 6) = 2 A. 241 (250-1). 

Pauper suit-institution of. 

--Date<4. C.P.C. OF 1W. 0.33 -Pauper 
bUIT - (1861) 9 M. I. A. 66 <93 4 ) 


2636 

LIMITATION—iCYW.) 

Supreme and East India Company’s Courts 

Uv. 

At the 1,me <4 the passing ,4 the Limitation Act of 1859 
?*.**? 'IT Jwli<,i ‘ l 'J^rms-the one consisting 
«4 whai iud t*en the cmrts«f the East India Company 
anc. nay here be called the Mofussi! Coun ; the other, 
<k c«r„, ( «abtskd in the Prudence Towns and 
1 b? .Jp 1 and ^ministering to all 

wit) in tbetr jmdKtioa. subyd to ceitain statutory excep- 
■H«.sandm^6cabons..he law of England. The law of 
Lrwutwn which j-merned ihe former was to be found in 
the krguJation which haa no force within ihe Presidency 
T.mwiwhiUt ihehwof limitation which governed the 

la.terc.fts.?ed of the Statute of James the First, together 

wtth sochMher po.lions of the Statute Uw of England 
appkaLOetothe sob)«i(ifany) as had been introduced 
into Indra. and the general rolex touching the effect to be 
pvtn to lapse <4 time which depend on the decisions of the 
L-rts h England (4S4-5). (Sir Jam,, //'. (W;,//.) 
KkMo KiNkik kov r-. Rajah BukkODACAUNT kov. 

(1872) 14 M I. A. 465-17 W. R 292- 
10BLR 101-2 Sutb. 564. 

Suspension of. 

- Stt I .IM tlAT ION ACT OF 1908-8. |4. 

Tenants In common. 

— Cftttitm stfiiran maJtij m tf-Au.ntaMitr 
It tk, «ktr ftr—UmiMim. 

Two owners of an estate in which the) had equal share* 
having agreed to coUwt the rents through a collector ap 
pwnted by the Court, appeared both of them to have col¬ 
lected and received sums in the mofussil from the local 
agent of the collector and sometimes from the tenants. Thc 
circumstances all went to show that their receipts were not 
receipts which could be alleged to be receipts by a tenant in 
common antagonistic to his c4her tenant in common, but 
that they were all part and parcel of a common arrange 
mem b) which the whole of the lents were to be received 
by the agent, or by the party acting under the authority or 
with the tacit assent of the agent, the separate collection of 
ea-.h party having to be deah with as if received from the 
agent or Collector. 

IliU that the statute of limitation could not apply’ to a 
claim hy one of the owners against the other as for the 
kcuoo. made daring twelve years previous to the institu¬ 
tion of the suit, one party having received m0 re one year and 
levs tFie prenous year, and that it would be absolutely ne- 
cessan in taking the accounts from any date to see what 
the state .4 things «as between them at that date. (M 
/*'*"■) KANI KHAJURUNNISSA V. SVAD 
AHMFDROTA (1871) 8 B L R. 93 = 

16 W. R. (P C.) 1 = 2 Suth. 438 = 2 Sar. 677. 

, b) °f—Acts amounting to. Stt JOINT 

TENANTS—TENANTS IN COMMON-OUSTER BY ONE OF 
- \CIS AMOUNTING TO. (1890) 171. A. 110 (120 1)» 

18 C. 10(21-2). 

Title gaited by-Waiver of. 

- Ptiunien It ,tal ovntr—Transit, of— 

In 11 W.R. (F.B.) p. 20. it was stated in the judgment of 
the High Court: "If a person who has gained a title by 
limitation waive* that title in favour of the real owner, 
and gives up possession to him as the rightful owner, such 
act would probably be held to amount to a waiver of the 
right which he had gained by limitation, and to confer it 
upon the real owner" (156). (Sir Mtntagut E. Smirk.) 
LOKHEF. NARAIN ROY CHOVVDHRY f. KaLYPUDDO 
Banpopadhya. (1876) 21. A. 164= 

23 W. B. 358 -• 3 Suth. 122=8 Sar. 472. 
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T IMITATION—<CW>0 LIMITATION ACT -(CtnU.) 

Unascertained property awarded under Eariler Act-Bight bamd under-((\^.) 

compromise-Suit to recover. had already become barred (102). {Mr. Ameer .//».) 

.• rcf—luilkial ascertain KHUNN1 I.Al.COBIND KkISHNA N.\RAIN. 

—Lm.tation-Startmg (19U ) 38 IA 87 33 A 356 (366) = 15 C. W. N. 515- 

SM-wsssgl 

- See l.iuiiAi ion Acr o» 1*77. Akt. i7V-Mort- 

r twtid 1 KITAtT If'l* ... 


LIMITATION ACT. 

APPLICABILITY OF. 

Earlier ACT-kic.HTiAMKDui;i»w. 

Equitable const kucnon-APiut ati« n <»» Al 

BY. 

Equitable construction of. 

General provisions of. 

Intention ok. 

INTERPRETATION OF. 

LAW ENACTED BY-NATURE OK 
NATURE OF. 

PERIOD PRESCRIBED HY-lVlUNC !">** «*• uN 
CROUNDOF LACHES. 

REMEDY-BAR OF. 

SUIT-ACT APPLICABLE TO. 

Applicability of 

_ Fjmlj/e emlrneliem-SlrKl umtJi *( Ael-*M 


l cage—Decree for sale-order absolute. 

(1914) 36 A. 350(363). 

-There is no piuiisimt in the limitation Acl of PAW 

»letiospcslive in it* effect a' to levive and make effective 
lodgment or decree which before that -late had become 
| unenforceable by Dp* of time (345). (M AlkiHUN.) 
Sa« hindra Nath Roy v. Maharaj Bahadur Sindh. 

(1921) 481. A. 335 49 C 203 (214)- 
LR 3 P.C. 174 -(1922) P. C. 187 - 30 M L T 96- ■ 
24 Bom L R 669 (1922) M W.N 338 - 
26C.WN. 859 *74 I. C. 660-4 U PLB PC. 67. 

Equitable Construction-Application of Act by. 

-- PeiuMhikty. Se I .IMITATION ACT-APPLICA. 

kii m OF- Eoun «blk consi ruction. 

(1873 ) 20 W R 375-13 B LR. 177 

Equitable construction of. 

-Pctnii'NUhiy-ticeplioo in Ccilaiii Ca*o fi<-n> pro- 


_ /.^mliiNe <*nur>nn.”i— .. ■ rctnii«Mi«.niy—orrpmn w .i"" 

,i«iunt of Act-Impication hy tquitaUe construction of. 
^ Crc arising under a statute of l.mitalH* wgbltoU ^ FORFEITURE ACT OF 1*5V. S 20 —PkOVISO. 
decided upon the strict words of the Matute. and “P (1874) 11. A. 167(176). 

» equitable conation, Otneral provisions of. 


an equitable coourwetioo. LccintJ l - fW9 9 ,." General provisions of. 

RUNJIIT RA ^ N g Y 375 Lr 177 - 3 Sar 283 -AppficabiKtj of. io special Act. prtKiibing special 

~— n "’ ,u “ * f Jl hengal regulations - Land Revenue 

The'amdicalHlitV of particular sections of thh ASSESSMENT (RESUMED LANDS) REGULATION 111 OF 

. . 

^r lj — AO & s ». S: 

barred mud I* filed and uniform .) - Set LIMITATION ACT OF IW—ART. II (l>- 

daim is oreferred or redded Minor c. a.MaNT (1876) 3 LA. 7(24 6)- 

MAHARANA FaTIKHSANGJ. 11 A 34 1 C 226 < 242 >' 

*^&sszx £*-»»»«. sr*"--* 

tTtION^ACT^OF' *1850—1I!MVOR‘ L > v' 1 VINT VIO -Coofe.ring of right .4 >uit-Inlr.puring of limitation 

TATION ACT OF Sop y A 10 6(llli) ^ tOCT(ortcn)W , „| existing right. Set LIMITATION— 

|jiw of—Intention of—Right of suit. 

Defence (1893)201. A. 183 (192)^21 C. 8 

_ABDlkaUlity of Art to. See Urnwy-J* and (1911) 38 I. A 87(102)-33 A. 356(366). 

SS APP (1916)31 ML J 362(374). Interpretation of. 

T.rtur Aft-BUbt baned under. - mlrietle gneUitm I»<* U. Hot cf a J op- 

. , . . .. hem— Stall inJung—MMerate hmu (or bringing— 

limitation Art of 1*59. a suit fix t/lmnng only-DeiirMhlr *f. 

ByS - V , . , h |v nrnneitv not bro-bf «i»hin 12 I, «m, to their Lordships that the more rational and 

a share of ^ ^ .o the piofib of problb le principle to ascribe to an Act who* language 

years from the date of the ia> P P- ^ j( b |he p, IBop |e 0 f allowing only a moderate 

it would be barred U^). ^ ^ A<l of ,K39 « lilDe «i,bin which such delicate and intricate questions as 

A suit for such a 7 h ^ u „„ m ighi ,bo^ invoked in adoptions shall be brought into dispute, so 

not revived by the Act ... „ C rmei.) APfA -h lt n shall strike at all Mils in which the plaintiff cannot 
have altered the law (JW ( QUAYAR. powbfy succeed without displacing an apparent adoption by 

SAMI ODAVMP-S' UIR'M ,^ Ob J ^ ^ 265 . 5Sut of which the defendant n in possession (95.) {Urd 

(1888) 151-A. 167 12 JaGADAMBA CHOWDHRANI w. DAKHINA 

-LUf^ATTON ACT OF iWl.AiLr. 129-RIGHT (1886) 131. A. 84 -13 C. 308 (321)" 

TO SET ADOPTTOJ “^^5 C. 487 (497 4S ” ™ 

M 2 olid ix of 1671-0* Art. I« -KquiwUe conWios-l'ermissibility. S* UMI- 

a.n^Mk. TATOSAr-l^T-IECONSTRUCT,0». 
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LIMITATION ACT -U'.mtJ.) LIMITATION ACT -(Cmld.) 

Interpretation of-fC. m/d.) Period prescribed by-Cutting down of, on ground 

—— -/am? m % :- ,'f stitM.—Ph:* * of laches. 

' T;' , '!'1 ,, ... „ . . - f owa of. s« Laches—Limitation. 

, wjfcllo man (1874! 21 A 48(54i 

I** ..NWlMi^lfce language in it> plain waning | _ „ 

In construing ihr'- 'Utah-v ihr nuiuiy rale* .A Kenedy—Bar of. 

hum pn roil tm 1 1 (tun| i;i k . H HOT- ki R hl if **"«! aKo—No apn»s words barring light 

KiNim KMMl-tM.n. 1 1873; 2 Suth. 827 - " remedy-Eflect. Stt LIMITATION ACT OP l#S9 

20 W R 375 13 B L R 177 3 Sar 283 .1 BARRED UNDER. (1873) 11 A. 34(63 4). 

— 7 -Statuk. „! 1 iinit.|ij..n. ife all other*. .«~hi to I Suit-Act applicable to. 

Ktciu- mk .. "Min tM. rl* language. in it* plain 7- A “ in forCc « dale of suit. ^/LIMITATION- 

Meaning. ini|kiK (S/> Jifi.v StMr.) ARIIIRM | SUIT—LIMITATION UW APPLICABLE TO, 

(.OMMSII. . MIV \M M II IRAN NanIM. LIMITATION ACT XIV OF 1859. 

360^00311014, 10C l.T 2 M'uVW k“'“ ' hhA " b "' 

11 Born L R 1234 6 A L J 857 4 I C 449 8 “ “* „ °* 1908 J 

19 M L J 530 Divorce a Vmculo-Solt for. 

-Starr .loi. I 


7 -Staluk' «,f | imit.i'i. n. III.- j|f ,^ 2 ht fe 

K-ccivr mhIi .» • •uniiviM. the language. in it* pair 
iiii.ming. m.,. mi*. f.V» .lui,.:- S/M,/.) A Bill R V 
(ji*si\ ami ..sm om inR.ts Van hi. 

, fi „ tA -1909/361 A. 148(166)- 

36 C 1003 1014. 10 C L. J 284 - 14 C W N 1 - 
11 Bom L R 1234 6 A L J 857 4 I C 449 

19 M L J 530 

Stare tlni'i -Pnmifl, ••t-Aff/i/Mug. 


Ti„. ,. , ”7 .. '' The Limitation Act of 1859. after prescribing particular 

tlivei'it! 1 i n , " ' ‘ ,h ■ hi ' steal termsof faiutionfor certain action*, enacts b> S. 1. cl. ( 16), 

L u;m TT.T* lKi ;‘ vUu ; «■ 10 -I' «d actioor* not be/we specifically 

, 1 i(k ‘ v , ns" "u t S mr “ f ,ke **"■* prov * d ,0 * ,ht tc,m of ** >«" aoply. that is. six 

, m17 / 1 M "T a I Uom «*«« •*» "* ca«v of action a:crued. Their 

. " ' ', ,V" IT a,c ol ^ ,ha * ,hf of that Ac. do 

u L. 1.1 /' «■* T Vt U ' r ]kx " ' n) M ** ,or dil0ree a **»*' whkh at the time 
!• ’SKIN v is ,![, ‘‘niXS'S** 1 U !’ U '•« ^ ^ 'V' « *"«»• The) are con- 

30 M 426 iif? o v t t w A 186 192> “ •"'he‘ie» «hkh they have taken of the intention 

11 CwVm ’xV-.S i li * «>* Limitation Act of 1871 which by 

UC.W.N.100O 9 Bom L R 1104 4 ALJ.62S- S. 1 .xptev'ly enact, that iu provisions shall not apply to 

17 M L J 444 vn:. under thr Indian Divorce Act (1112). (Sir Jt*rt 

- , H j nH , y,t.CMhtr.) Hav v . GORDON. (1872) Sup I. A. 106- 

Thc l imitation Uintji-m- ,hWk ,ijJ _ 108 L E 301-18 W. B. 480-3 Sar. 186'- 

r.lk- mutt I.. _ ' m 10 ™ pne 9 Moo. P C .IK Si 102,9 Ruth 721 


. . 

■ mm! ' V » Ml’lMI ItR SklN'IV.lM Pit LAI. 

•> M I 'r°^L\ H 6 192 M ^(432)- -1 

5 , T ' J in c \\ J , 2 ? J 11 c w n 1005 tom 

9 B0UI L R 1101 IA.L J 625 17 M L J 441. 

Law enacted by-Nature of. 141 

Nvirk l r'm' MMl U *’ ' lvinil»N-|.aw or-'_ 

Naii (1852)6M.I. A 234 f215). A sre 

Nature of. , a ll jpp, 

;* UMr ' o| l-wiHaigun are in chvi« nature *trkt and - *«« 

: ' X :" X!-':- ' X HMM IU-KSH k()\ Act of I 

1 ' " S. „ e (1873)2Suth 897(899)= K*> ^ 

20 W. R 375 13B LR 177-3Sar .283 SET*" 


9 Moo. P. C. (N. S.) 102-2 Suth. 721. 
Drafting of. 

1 -Inartificial. (Sir fiamn P,««k) DELHI AND 

lAKCDON Bank :. ORCHARD. (1877) 4 I A 127(135)- 
3 C. 47 (57) - 3 Sar. 721 - 3 Suth. 423. 
Limitation Act of 1871—AppllcaMllty—Suits 
instituted before 1-4-1873. 

- Atfluttit* h n«KU dur« in. 

A> regards »uits instituted before the 1 st of April 1873. 
1 all applications in them, indoding applications to execote 


,.. . :. 1 ^caiwns m tbern. indoding applications to execote 

' "I l iniilaii.Ht are in rhdi „i„ e t and * de ' rw - a,e e«»*led ('on the operation of the limitation 

I.K HMi 1 Ki ksh KOI RUN- '« of l«7|. and are governed b> the Ac. of 1859(127). 

90 W o o- r < *873) 2 Suth 897(899)= iS,r Ct *< k ) MlNA KONWARI r«. JlGCUT 


-- -nvi< " nri « I ^ vvww - 

(1883) 101. A. 119-10 C. 196 ( 206) * 
13 C. L. B. 385-4 Sar. 464. 


Objectof 13 C. L. B. 385 - 4 Sar. 464. 

7—•/*//. w./V.- tfaimi—Smf /,aw-/V / Object of. 

tmfttfaf t ,\ ' mtfltaJf ,K - -The object of the Limitation Act of 1859 was to carry 


..> w 9 • . -^ I1VI V* IIV7 IV 

TU obje t j Limitation .V t L Pfr . am .|a r _ _. I J* * recommendation made many years before by the Law 

people n ho have auionalitedaim, t^ uc I ^ oran "' Mooe,s r . ^I^a. by passing one general law of 

die pro-npiiixlc. o, forfeit ^ ! Un **** appBcahle to all Courts in India (484). (Sir 
(Srr Arthur I ft/,*.) R U , H R IVfAVra Ani.*!^^ J ‘ mn W ' Cth,U ) KRlSTO KlNKUR HOY P. RAJAH 
^•“AMULtr. (1903 MI A SfttSi BvM0 ^ T £ W - <1872)14 M I. A. 465- 

8 C.W.N 1 62 6 Bom LB.241-8Sai M?r ,7 - W ‘ B 212 * 10 B. L * 101 ■ 2 Sutb. 564. 

]i if in “ The object of the limitation Act of 1859 was to 

-Ilone-t pan baser—Protection tJ estaWi'h a getcral law of limitation in supersession both 

"f owner’' neglect. AvBFNCAl ReTUI atmKS?** ^ lt * *wguUti°ns which had governed those Court*, and of 
TATION Reg. II ft| 1805 S ^ORi.nnJ °* ui '^English Statutes which had regulated the practice of 
HIU9VAM t a ,/« ,he C0,rts by Royal Charter (24 5). (Sir 

c#/ , , U842) 3 M I A. 1(17) J jm „ If. CJriU.) MUSSUUAT PHOOLBAS KOONWAR 

AMf d/mvr>i'—E*(. lALLA JOCESHUR SaHOV. (1876) 3 L A. 7- 

Hh? object of the legislature in passing Statutes of Um 1 & »(2*2)=25 W. R. 285 = 3 Sar. 573 - 3 Suth. 236. 

' ■' N, U (187o) 2Suth.897,8995-20 W R 376. 


- Right if Ju kirreu in re* tf. 

Act XIV of 1859 contains no express words to bar the 


n R T p rrr * c ACl A1V 0! JMV tontaini no express words to bar the 

13 B. L.B 177=3 Sw. 283. . right as -ell « .be Wnefy. (Si, M„ W. CM,.) 
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LIMITATION ACT OF 1859 -(CoH/.) 
Bemedy barred under-<(V«/J,) 


LIMITATION ACT OF 1859-(ft*.) 
S. 1. CL (13 MM 


MAHARANA FATTEH SAXCJI jASWATSANCJI r. DfSSAI * ,angrt ' (|4) U** Chni.) KADANATlf 

KaLUANRAIJI r. 01SBORNK. (1871) 14 M.I.A. 1 = 

(1873) II. A 34(53 4) 21 W R 175- ’ 15 W R. (P.C.) 24 - 6 B L R. 530 2 Sutb. 397 * 

10 Bom H. C. R 281 -13 B. L R 254-3 Sar. 306 2 Sar. 636. 

’ - .Iff/uah/ily of Hr* fort Mif itmilrol 

--S. 1. Cl. 8—AW .-/ any hniJmp or ^ ,,,.-1/,,^,^ fjmiiy-IhiraMaQ, family 

in/ o/. . —lhttiHih.il. 

The words “ rent o( any building* or lamb “ in S. I Their I^jxhip. a t >te a* to Uk- difficulty of applying this 
Act XIV of lo>9 are >uilviently Urge in th»tn«civr> to »<« ^ ^ jj.1.cL 13 of the Limitation Ail ..f 1x5') 


prehend all lands, and the word* " rent ol laad> ought not thc po,,^ the clause relating to a suit “ to enforce the 
to be confined to land' appurtenant t.. l-oiklingv The ■«** ^ t0 ^ in in) pnpeny , lu ,i,-al.k or immoveable,on 
cannot be so limited, for Act XIV was a general law intir.d ^ puufK i ||w j, j, ( 4m j|y property ") to a joint 
ed to have force throughout the British lerriioric' in India f^^y comisting of a father and **ui' governed by the 
(7). (Sir Montagu /.. Smut.) VSWMIA ftuiu» ****** U*. ncli Affinity mold not exist in 


MOOKERJEEr. KRISIOCOOMAK MOIIUO. 


of a like family governed |»y tin law of U>wei 


(1872) 19 W. R 5-15 B L R 60 =2 Sutb 740 I Bengal (I'M). (Sir Jam,, IV. <W:»lr.) LAKSHMAN l).\DA 
c i -i M—Artii.tiihlT -Br.lhn— Partition NaIK r. KaMaCHANIMU DaUA XaIK. 

t ZJftZZ.L *... OMI»i* m-s«.arni-rrun. 

rapidof faihPt thro 'Auk .w hi J,ati W /rtv/rrS .«• 4 S,r173 “ 3 Su “ l 778, 

Me»r Ay wrtitarMp. - ImmotaUn onJ motaha—Partition of—Suit for 

Where, in a suit for a partition of family property -/jmitahon it tarn, for Ay*, 
brought by one of the sans ol a deceased Hindu *ul»jv\t to In a wit lot a partition of family properties, moveable 
the Bombay Milhakshara law again*! his (plaintiff*) -r amt immoveable. fouaghl liy •« Rwnilm of a joint Hindu 


UIC IX/HllMJ Plllil«Mtrai« ’ I.. • I » * - ” - r"” 

divider) broihco, it appear*! th^t the t* to r*u , IjtoiI) to the lV>mba> MitluMura Ian a^iioM hi* 
the right of the plaintiff as a io paitcnrf n« r .r.ly a* to hi' k*Ah*»' (the other memlim of tin family), the defendant* 
original share in the joint estate. Iwt al**» a* to the moiety luntcoded that. thoq|h the claim a> rtgaid. the immoeeablu 
of the father's inters*! to which he became entitled <* prc^cniesnasnut bants! under S. I, vl. ,*l3)of the Umita- 
his father's death by right of *urviv.,t*!up. and to have lion Act of 1859. the claim to the niovcabk properties was 
a partition cn that bxn>. their l«rd*bips olretvol hatred nmlci that dan*. 

that they were not prepared to affirm that < n the fa. t* of <Wr. whether the <Uim a» to the moveable properties 
the case before them the father might not I* hell to l« cmU thus b: treated a» di'timl from that ns to the im 
"the person from whom the omperty alhgcd to l« >-m b | m.-»eil4e property of the family (193). (Sir Jam,, IV. 
said to have descender I" within the meaning of S. I. tL I.' I AHSHUAN pAI»\ NAIK :. KAMACHANORA 

“n!eu3«i«iA«. or w» (»m . .'•"■I raw- 

So fJt as the fathers interest is cower ned. the ^vce^wn 7 C L R 320 4 Sar. 173-3 Sutb- 778. 

opened only on the father’s death. Nor i' n ^' !h « -- ./mmmUt p„p,u,-rad,t„* of-Smr t,r- 

clear upon the authorities how far the primip* «4 mlxitt ttr,m;t,*r m mi.ymntt .•/ f„t 

anceis well as that of survivorship apph-s t« m a * lkl „d-H,d. 

cession by sons to their father 1191). (Sn Jam. , H i./ j XVfcm ^ a %ui , Jof a paniikm of joint family property 
till.) LAKSHMAN DADA NAIK f k '' , ' CM ' N '’ K ''Uooght by a member of a joint Hindu family subject to the 
w.iv f 1880)7 I A. 181 5 B 48 58 9> I yMukshara Uw of Bombay a« against hi* brother., it 


7 C L R 320 - 4 Sar. 173 - 3 sutn / I jpfrllf< | ,hf plaintiff had all along ken in the enjoy- 


- ApptuahlUy-. \h'ttat' h ** mmkr-M/mf 

lion of— Suit ty nnotker for. an grannJ of m-tpt" f' a 
pir/y kin? jotnt family P'*"/- r „ .... . 


nnnt of part of the immovcaUc properly of the joint family. 
t,U that, so far as the immovcjLlr pioputy of the family 
was concerned, there was no ground for holding that the 


S. 13 of the Umita.,on Act of 1859. «**> " ndt ' S ‘ *’ <l 13 wl ,,K UaM,n Acl o( 

Immoveable! 1 ^ l ' oni ,he Wf 

.mE rnf what^oubl U- termed in Kngland an «'ter Cot*/,.) LAKSHMAN DADA NAIK r. KAMACHANURA 

of'vmp r members bv^bers* drof a faihiie by the member DADA Na«. (1880 ) 7 I A 181 5 B. 48 (69 60)- 
of some nm^byi^o'" a ' BU : n , tnaB - t 7 C LR- 320 -4 Sar. 173-3 Sutb. 778. 


in occupation to account for profits, or to pay mamtenan e 

where it is due. The section has no oppfc-*"* J - U*wf-X* »vry ,t»r. 

by the plaintiffs for redemption of a mortgage maos T - taguge u { «b S. 13 of S. I of the Limitation Act 

on the ground that A was the member ol a yant lamrj. ^ , 859Hl>0 , ltry ,h iT (m). {Sir M^tapu F.. Smith) 
joint as regards the mortgaged prop.ity. and SaraYANA KaO RAWaCHANDRA Pant » KaMABAI. 

plaintiffs, were the other members of that pat family, and (1879 ) 6 I A. 114-3 B. 415(420) = 

that the mortgage was made either w.th their prrs«. 6 C i.B 162 = 4 Sar. 24-3 Sutb. 617. 

a .be mm*. -/W <■ *~r -mb, .tee,- 

of the Vint family but only some who now some to recover Prourdt of ur lamj mupui to hm ty monagir if. 
of the joint family, out oniy^ in , n a rtit (or p^iiuon brought by the junior members of 

tS^^SSn* IS % family T*o the a ,,m family against the head of the family, i, appea.ed 
ouLmn o' whether the property is joint or not. It i- that the plaint ids had admittedly obtained possession of 
meriv a on^stioo of the title ofthe plaintiffs to redtvm. and certain portions of the family estate by way of nr. as it 
join. Vroperty has only to be .a. called, and that they took the *r land as equivalent to 
WlSjLffSt the ptrprwe of establishing that a payment in respect of their shares b, the defendant. 


the ground that A was the 
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LIMITATION ACT OF 1859 
S 1 Cl-113)- 

//,// that the p,<««-d' <if lh»K <u lands were swhstan 


LIMITATION ACT OF 1859 AContd) 

S. b-{CmU.) 

The provisions of S. 5 of Act XIV of 1859 are of an ex- 


li.illy |Mtimnt« «•> ih< .kf. ivl.mt within the meaning of S. I. tiemcly Mringcnt kind. The) take away and cut down the 
»iil«S. 15 <4 th.- Umil.iiiiei A.t ..f !>>**. and that. a» time title which cx kypilcu i* a good title, of the ttilui put 
payment' h.ul l«vn .milirwctl t.. th.- time ..f a- tc n taught. trait or of a per-m who ha-deported, pawned, or mortgag- 
the suit W JMVM lartcd l«y Inutaliua. (Sir f.4,;t P.Crl- ed prijwty. They rut down that title in regard to the 
//,#.) kt'SJM I Slst;jl k<M)»K Gtjkvj SlNf.M. number of year' that the person would have had a right to 
11873) 1 1 A 9 f 21 2)- 3 Sar 304 - av^rt it- from a very grcai length of time, sixty years, they 
R & J s No. 26 < Oudh; col it down to 12 year'. It is therefore only proper that any 

- r<rt,nW>.» '» pr.dfi family,.^ ‘W*»t the benefit ,-fthis section should clearly and 

WM* .d.M.mtlyshow that he fill' the potion of the person con- 

When the uurMion w.l' whether the plaintiff'. cow*» of I “•P**' 1 h lh >' '*'*«’.* ** P«* **» °ughl ,0 * 
the defend.,,,.', had participated in the pr-6.' of pant | In or^r to claim tk I-m-6. of this section the 

family pmperty. within the mcaning of S. 1. d. IJ of the ! ****** "«>' ^ “■"’S' : ^ « hf P“ f ' 

limitation Act of I*59. within 12 years prvr t. the sri chaser accoe*ng to the proper meaning of that term ; 
brought h) them f,„ the lecovtiy of their 'hair theieof. • “>* * « J ^ ‘hird- that he 

MJ. lhal txiimtM »alhgid , the mawapr 

of il» ik-fiml.iiit'’ family -f th.- ,xp.ii'«' >4 mairiap- 14 M LA. 1(556X1 (Sir Jama \Y. Cdti/e.) JIGGER* 

... I tin » ut |Ik SX 1 H SAMOO :. St I’D SlIAH MAWMBD HMlN. 

came tim riiap in the drfodartVtm family. «m| (1874)21 A 48 14 B L R „ 386 '^3 W.R.99 

if in», w»IH in a be '.ud to pmt« a pail hi the SSar. 419=3Sutu.oi. 

pi "fit' of the joint c.'t.iu- within the meaning of the (Uux - MfriftSC— Traai/cicc af—PcJ/mptiMi mil afaiait 

in question (170). (.V// A’;< karJ (W4.) API* v* Oil 

OHAYAH SUHKAMANYA ODAYAK. In a 'wit Iwrmgh! in I8M f.rf the letUmptinfi of a mart- 

(1888) 15 I A. 167 12 M 26(34)- 5 Sat 255 gage of the year IM4.it appeared that the defendant was 
-S. 1.cl tft-AfpikMity mb* i*"T I 00 ■»* ,han a ««*?■ * j"' d Jf 


-any Drip#. 

A o'ufiuitiuiy malgagr i» as much within 


the conveyance even of that was within 12 year* before suit. 
HcU that the suit was nr t barred by S. 5 of the limita- 


s.7a ,5 M V. xiv i "» 

i.miMi, mikSH k*i\ : k.Nim K«r»D..v f*«?K m. 

(18731 2 Suth 897(898! 20WE 378 <1874)21 A. 18 "11 B L.E 386-nWB.99' 

13BIB 177 3 Sar 283. _ 3S»r 419-SSutb.61. 

-Mortgage—Krsk-mption of— Limitation. .V,v under ity**(rpng. . 

I.IMIT ATION ACT 0» l'«8. 


-Mortgage- Krsk-mptwn of-1 imitation. An- uwkr j. „ ( s r f(KjndMl n0 up0 n consi- 

-Mortgage—kerlemptkm right in-.\sknowle.lgmrt.« du not at all doubt U one which is extremely leneficul to 

of. ^LIMITATION ,\Cl OT I'JW.S. 19-MORTCACL India, hating regard to the circumstances of that country 

-8. 1. Cl. 1C—W./.V* b .•/. (15). (/. rJCanHi.) K aDANATH DOSS f. ClSBOKNE. 

W rttmrf • fwn y <4U*mthHmiT-ttmmfi (1871) 14 M.'I. A. 1 = 16 W. R. P^C 24 = 

,„i hr-UmiMi, »-.\urtiag ,«»i 6 R. L R 530 - 2 Suth. 397 - 2 Sar. 6S6. 

A’, a Hindu, died in 1857. leaving U hind him. hi» mother, _ prmiiumi tf—S/ri*&*tf •'/. 

who died in 1855. ami hi' widow, who ditd in 1861. but on The provisions of S. 5 are of an extremely stringent kind. 
i"Me. In a 'uit brought hy a M'Ict’s -«o of A" f,e the it They talc away and cut down the title, which tx kytfktri 
cover)’ of hi' properties as hi' ncari't heir after the death *4 n a good f of the ttUm qnt trait or of a person who h»‘ 
the widow fn« a pcison who cUimeti to have Urn adopt drpodted. pawned, or mortgaged properly ; they cut down 


«l ,l >' llfT - accw.Rng to the authorities in India. ||, a , title as legarrls the numUr of years that the person 

time U-gan to tun against ,he plaintiff only from the date ■<*•») have a right to assert it ; from a very great length of 
.,f the widow*' ile.ith (70). (Sir Jamo If*. CVrr/c.) time. Mxty veai>. they cut it down to twelve years (15). 
KaJENDHO Naim Hoi dak :-. JOCENDM) Nath (UJC*»m ) Radanath DOSS V. C.ISB0KNL 
llANEKJl.E. (1871)14 MIA 67-16 WR (PC.) 41 (1871) 14 M I A 1-16 W. R P.C.24^ 

7BLR 216-2Suth 422 - 2Sar.666 6B.L R 530 = 2Suth.397 - 2Sar.636. 

-S. 4—Acknowledgment. Stt I.IMIT A riON ACT OF- Pmrcltur—M/aHiiii fif—Mfrtpp—Ptr/ktur tf 

1908. S. |9. —/f and *ht* ,nr(kanr uitkiu mtanaf <*f Uilitm. 

—S. 5 -.l,,!„Mit r ,>f-Cmliti«u-Pr«f tf- A porchaser within the meaning of S. 5 of the limitation 
Onm. Act of 1859 cannot U a person who purchases a mortgage 

Any jx-f'im claiming the Unefit of this section should iS a mortgage, because that would be merely equivalent to 
clearly and distinctly show that he fills the position of the an assignment of a mortgage; it would be the case of a 
person contemplated by thi' *e:tion. as a person who ought nfcng a mortgage with a clear and distinct under- 
to be protected. In order to claim the benefit of this section sanding that it was nothing mote than a mortgage. It. 
a defendant must dvow three things;—(|) that he is a pur iherefore. must mean some person who purchases that 
chaser according to the pr-nx-r meaning of that term ; (2) *hkh ic fart* is a mortgage upon a representation made to 
that he i' a Aiw M- puichvcr; and (J) that he is a pur- hi m ^ i n the full Wief that it is not a mortgage but an 
cha^r for valuable consideration (15). Unless the whole ablate title (156). (AWCWrw.) KADANATH DOSS 
of the thiee requi'ites exi't, the liewfit of the section is not r Gl^BORNF. (1871) 14 M. L A. 1 *2 Suth 397= 
obtained (20). (UJ Cana,.) Radanath Doss :. 15 W. R P C. 24-6 B L. R. 5S0 = 2 Sar. 636. 

Gisborne. (1R71) 14 MIA. 1 = 15 W E (P C.) 24- - Punktur ffr rat*. *that netiee-Ple* of-Wht 


6 BLR 530 ~-2 Suth. 397 = 2 Sar. 636 tt-Prc*f .f 


- Applicability 

A ’tccnity. 


of—CoaJititm—praaf strict tf— 


An allegation or a plea of purchase lor value is perfectly 
well-known and understood, and the averments in such a 
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LIMITATION ACT OF 1859-(C#*/</.) 

S. 6— (Could.) 

plea are not nutters of technicality.—they are matter* of 
substance. In pleading a purchase for valuable consideration 
the very first averment in the plea is. that the person selling 
either was seized. or alleges! that he wax seized. for an alno 
lute title, and then the plea goes on to >ay. that being 
seized, or alleging that he was so seized, he contacted to 
sell, and did sell and convey that absolute title, asserting it 
to be such, to the purchaser, who paid his money for that 
which was thus sold. (17). 

Where, in a suit to redeem a mortgage o» conditional 
sale, the defendant's plea wax perfectly consistent with I* 
being nothing more than the transferee of that whirb was a 
conditional sale, or a title by way of moitgage. and the evi¬ 
dence adduced by him was also to that effect. kU that he 
was not entitled to the benefit of S. 5 (IV 20). (Isrd I 
Cainu.) KADANATH Dt*SS r. GfSBOMit. 

(1871)14 M I A l 15WB P C 24- 
6 B L. R. 530 = 2 Suth 397 - 2 Sar. 636 

- Purtkaur far mint without mOtt-Plm 4—Time 

for railing—Privr Cmntil affml-Main§ninJ*hij for , 
lint Unit in. 

A defendant in a suit foe redemption intendmg to r.4y 
u pon the plea that he is a An* Ht purchaser of the mel- 
gaged property for value without make must .arse su.h a 
plea and prove it. When he farb to do so in the l'u*t of 
first instance or in the Court of appeal he cannot lx alJ-uetl 
to raise the plea for the first time in the appeal to the 
Privy Council (55 6). (J»> Jamti W.C4HU) JtCCtk 
NATH SAHOO *. SVUD SllAH MaHOMIU HtKSEIS 
(1874)2 1. A. 48-14 B LB 386-23 B 99 - 
3 Sar 419-3Sulb 61 

-3 6 —AffUtahililf—Sdorlgngtt ad# 4*/ fo’ttlntd 

—Suit ft' faiUllion hy—b nutation- Cun* of */»•«— 
Dtftudaul fur<hntt if froft'ty f'i* fnrttlmnrt 
tttdingi and not malt fatty ihtrtU-Snil •(!<' 12 ft on 
frm daft of Jtfault giving right 4 '< <*>'1 •' "~tt*t« 

Plaintiff was a mortgagee under a mortgage in the 
English form, with the usual proviso for redemption, and a 
proviso that the mortgagor should continue in pOMMon 
until default, and that on default the mortgagee was to base 
an express right of entry. The plaintiff instituted proceed¬ 
ings to foreclose the mortgagor and obtained a forectaure 
decree absolute. 

The defendant claimed under a purchase from the mo.• 
gagor of the mortgaged property prior to the sawl proceed 
ings for foreclosure. K.gi-tralkn and mutain-s of *»**« 
the Collector’s Book, and pMMfca WW -pm ^ 
purchase. The .lefendant was not. hwmr. made apart) 
to the foreclosure proceedings. 

More than 12 years after the purchase under »h>c. Ow 
defendant claimed, and more than 12 years after the dt 
conferring the right of entry upon the mortgagee wrtMn re 
meaning of the proviso in the mortgage ‘k*’ 1 - ,be P*" 0 *. 
instituted a suit to recover the mortgaged property frun H* 
defendant. The defendant contended 
barred by limitation, relying upon S. 1 . dl. « «“ 1 
tatlon Act of 1859. The plaintiff contended, on the 
k-uwt ,k«. i-. >ka piAriM##secuntv wa* a 


hand, that so long as the mortgage security was a wowing on 

Kent,. ,»d dealt wi:h a »cb. Une « *> **« £[* 

the mortgagee, who was content to rest on bis y. 1 

the mortgagor, who was permitted to remain '■.P 0 *'”**’ 

and persons claiming under him ; and that 

closure put an end to the security it was a *mn appr 

ty, and that it was then, and not tiil then, that time ■ 

to run. It was further contended that the defendant who wbjee 

claimed under a purchase from the mortgagor .***** £ * 

In a more favourable position than tbe mortgagor yn<> 

The plaintiff relied upon S.6 of the Um**m Act of by the 
1859,-!- • • . ' a,Dd * 


LIMITATION ACT OF 1859- (Canid.) 

S. 6-(Coutd.) 

Htld that S. 6 was inappliiaUe to the case (149). 

It is impossilde tohohlthat the defendant, the purchaser, 
was holding or supposed that he- was hiding by the permit- 
*** of the mortgagee; ami when Uah things cuKur-pos- 
sow* by su-h a holder for more than 12 years, ami (he 
right of entry under ihe moitgage deed nsore than 12 years 
«4d—it is impus'iUr to «ay that such a pcsHvion is not 
protested I* the law of limitatnuis O50X f/W JuHitt 
Jamtt) HKOJONAIH KOONDOO CHOWDKV KlIH UT 
CMUMtEk GHUSE. (1871) 14 M. I. A. 144 

16 W RPC 33 = 8 B L R 104-2 Suth 480 

2 Sar. 711. 

Applicability— Mortgagor him*rlf continuing in pos¬ 
session and paying interest to mortgagee Sit I.IMITA1 ION 
AO Of 1159—S. 6-EXfFmiON CkMlF.li HV. 

(1871)14 M I A. 144(149 50). 

-A ittfh.’u tttaltd hy—Aff/itah/ilyof. (,> ,jvi .tin 

thau rial frxid.J for. r.tu iu ram original mortgagor. 

S. 6 of tire limitatiun A«t of 1*59 nukes one exception 
l» the provision of S. I.cl. 12 of that Act in respect of 
n-uigag^ "'Sere there is an express exception so limited 
*“•<* sptial ca«< <J mortgage, it might pbunldy U argued 
that it cannot lx extended loan) other case, even in the 
case of the original mortgagor hintxlf nnlinuing in p.***- 
»*-* and paying interest to Hie mortgagee (149.50), (W 
J»4ht Jamn.) HKOJONAIH KOONUOH CHOWUKV f. 
KMELI1 OH'NDEK GhoSI. (1871) 14 M. I. A. 144 - 
16W.RP.C.33 8 B L R 104 2Suth 480- 

2 Sar. 711, 

- Ohttt and Ft t<! #/. 

It may have been deem*) nteexsary to introduce lire ex- 
ceptiot in S. 6 of the limitation Act of 1859 in order to put 
the iMlgages in the English form. *hfn pul in suit in the 
Supreme < ourt. which was generally governed by English 
law. uprn the same faxing a* that in which English mort¬ 
gages are under the existing statutes of lamitation. and their 
lordships, dealing with wits upon mortgages in the Native 
Cowls oi India, might, in the simple caw of a mortgagee 
and his mortgagor bring pei mil ted to remain in possession 
so taig as he paid interest, have found ground for consider- 
ir^ that there was a permissive possesion, and that a new 
Ore of artion aral light of entry accrued when that per- 
mission cea*td(l50). {Urd JuUttt Jama.) HKOJONATH 
KiniNDOO CHtm DRV KHH.tfT CHlNHtk GHUSE. 

(1871) 14 M LA. 144-16 W. R. P C. 33- 
8 B- L B 104-2 Suth 480 - 2 Sar. 711. 

-3. Limitation, act of ]9ox_s. 14. 

-8. l5-5cc Limitation act of 1908—Art. 3. 

-Ss. 19 and 20— P'kiucui tf—Dnliuetin ht/uttu 

—O^ittl and Htttwtf #/. 

It is no* surprising that, in flaming the limitation Act 
of 1859 a law designed lo I* common to both systems of 
yudkature (re:., the Courts of the East India Company 
mhkh he called the Mofus'il Courts, and the Courts esta- 
h&shcd in the Presidency Towns and elsewhere by Royal 
t barter), h was deemed necessary to make certain excep¬ 
tions to the general rule of uniformity. And it may be pre¬ 
sumed that, in dealing with this matter of execution of 
decrees, the lapdature wa» moved by certain reasons which 
approved themselves to the minds of those who were con¬ 
versant with the administration of justice in the Mofussil, to 
subject the execution of the decree* of the Mofusril Courts, 
whether of appellate or of original jurisdiction to the three 
years'EraiUtion; whilst, on the other hand, being pressed 
by the weight and »alue whkb the law of England gives to 
a judgment or decree of a Superior Court, it defeimined not 
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LIMITATION ACT OF 1859 -(M 

Ss 19 and «MC*.«/./.) 

to icxfuce ihi |*ri<*l for enforcing the d*c rvt* of the Sop- 
rente Cwib in lr*> thjn I? year*. HemlkMdfci 
marie by >» l‘> awl 2» of Ik- l.inutatiMi Act of 1*59. in 
whi< li the turn "C* urt> iMalii*ktl !>y kuval Charter’* »a» 
obviously u*«d rol l»y K-a-io • anything ir-humi ;n even 
Couit iMahli'hed l*y Royal ( hjilci. but 'imply Uvawx- il 
w.i* thought l<> define icMiin rvi'ting I’mri' n;. the Sup- 
nme CmiI' in the ihr«v Pr«*ii!tn.-y Town*. ami ihc knot 
iler*’Court* in the Strait* SetllrRKM*. ami p*'iUy to in 
elude other Court* of smilai «m*tituticn and functions, 
uhkh might thereafter Ir e>taMi>he<l (4X>). (Sir Jam.! 
tl\iWu/f.) KkIMO KlNkl R kov RAJAH III KkODA 
CAUNT kov. (1872) 11 M I A. 165 = 

17 W B 292 10 B L R 101 2 Snth. 564 

Owstrittmw or. 

— —S. 20—’I lie meaning of S. 20 of th< I imi’.ali <* Act 
of JX59 i* lh.it no pi• * * «* of i.civiition »hoa|,l Ui**«e*l 
in enforce a judgment or <*vkr of a Court not otal4i*hed 
by royal chattel. aft* r the rxpiiatwuCof5year* from the 
date of it. wilt" **.n*e proactling t» mloKc it. oc to keep 
il in force, should have liven taken within 5 year* next 
More live applkaiion for execution (134). (.V// Bar mi 
PtJtMk.) Dl I III ANIil.OMtOS Hank : . ORCHARD. 

(1877) 4 I A 127 3 C 47 (55)-3 Sir 721 - 

3Suth 423. 

HEIKSOK JUDGMENT DIRTOR—APPIIC.VIION FOR 

KXECUriON AfiAlNST-llt tRINO AM» DISPOSAL OF. 

BY STRIKIN') OH C\Sr. FOR THE PRI5EXT. 

- Afp/iltlh'H within (• j>an ><( ft Jo Jiiprung . / il — 

AW At rrrf. 

The que-infl wa* wl.rlkr there wa* at any lime within 
three yi-ai* |ti<i fling the apphcatHm for exccut** owl of 
which the appeal an«*c any proceeding which had b.ew taken 
to ketpin force the judgment. «!e,ue. oc order reipnally 
made in favour of ti.e appellant. 

The original judgment debtor died. The appellant desired 
to have th« Irnefit of hi' judgment aeain*t the heir. or heir 
al law of the debtor. In that Mate of thing» he applied to 
the Judge for pmr** of rx-cution againM the respondent* 
a* heir*, ami on -Hi 12 l«»|. tlut application wa* made to 
assume the form of a caux*. Il wa* marked ard detailed 
a* No. 106 of 1X1*1. ami wa* **-nt liy the Judge to the Prin¬ 
cipal Sudckf Amrrn. w ho directed the u*ual notice* to t»*we. 

On 24 1—1X62. the Narir of the Court made hi* report 
that another Officer, a Peon, had gone to the pl*e Mated, 
and searched for the Judgment debtor*, but wa* unable to 
find them, and had affixed the notice in a parti .'alar way. 
and served il upon the village watchman. Then, in February. 
1X62 the respondent* fikd a rxtitioo of objection* before 
the Principal Sudder Ameen.not deputing the service of the 
notice, but objecting to execution proceeding on the grounds, 
that it was barred hy limitation, and that no estate of the 
Judgment tklitur lu<l come into their po*se*MOti. In Marrh. 
1862. without any debiy. the appellant put in a petition by 
way of an*wer to the petition which the respondents had 
put in contesting the allegations in point of law that the 
respondents had made. In that state of things, both patties 
having placed their view of their respective cases upon 
record, on 4 3-1X6’. the Principal Sudder Ameen ordered 
that on the last petition, if theie were no objection, the 
notice of sale should I* drawn up in due order, and. follow¬ 
ing upon that, m 29-1MX62. a ‘ptcies of hearing was 
brought on before the Principal Sudder Ameen. for the pur¬ 
pose of discussing all or some of the allegation.* which had 
been made in thn* petitions, and it was then, upon that 
day, 29-11 1862, that the Principal Sadder Ameen jxasoen- 


i LIMITATION ACT OF 1859-<C*w«.) 

S. 20-(CW.) 

Heirs of judgment-debtor—Application for 

EXECUTION AGAINST-HEARING AND DISPOSAL 

OF. BY STRIKING OFF CASE FOR THE PRESENT— 

(M 

ctd his opinion as foBoms:—“Whereas the heir of the Judg¬ 
ment-debtor is a respectable woman, the final process can¬ 
not be issued against her. Let the number of the suit be 
-Crock off from this record, at present." 

H.U that, assuming that the order of 29-11-1862 was 
meant lo be a final judgment, there was a proceeding to keep 
in force a judgment, decree, or order originally made within 
the meaning of S. 20 of the Limitation Act of 1859; that 
that preceding was pending every day of the time until it 
was disposed of on 29-11-1862. by the otder of that date 
(4S7-I). 

It was at this point (the order of 29-11 1862). and at this 
point for the first time, that the wit. which up to that time 
, had been pending, was disposed of by any order of the 
Court, and up to that time there appears certainly to have 
been no delay on the part of either side. It was prosecuted 
feu kJt. and defended few t<t/ \ and it appears to their 
lawdship*. that ro long as that process was going on, so long 
a* there were the*e allegations and counter-allegations, as to 
the right to revive and prosecute the decree, there was a 
prnding proceeding, and it would have been out of the 
power of the appellant to have done anything but wait for 
the result and the order of the Court upon that pending pro¬ 
ceeding (487 8). (bri Can hi.) MAHARAJAH DHEF.URAJ 

MahtabChind Bahadoort-. Bulram Singh. 

(1870) 13 M. I A. 479“ 14 W. R. P. C. 21 - 
6 BLR 611 = 2 Sutfa 351 -2 Sir. 597. 

Proceeding to enforce decree. 

!-What amount* to. So LIMITATION ACT OF 1859 

—Ss. 20 and 2l—M oney dfcree-Execution. 

(1877)4 I. A 127 (136)-3 C. 47(67 8). 

- Afftai fram Jtirtt if a. 

An appeal prenecuted to a decree is “a proceeding taken 
to keep the original decree in force" within the meaning of 
S. 20 of the limitation Act of 1X58 (489). {Sir Jama W. 
i <Wr»/r.) KRISTO KlKKVR ROY RAJAH BURROW- 
CU NT ROY. (1872) 14 M. I. A. 468“ 

17 W B 292 = 10 B L R. 101=2 Suth. 664 
( -Bona fide aalurf ef—Tal—ExiJtn«. 

In craisidering whether certain execution preceding* were 
feu Ut w nor within the meaning of S. 20 of the Limita¬ 
tion Act of 1859 the Court ought not to confine itself to one 
particular attempt to revive execution, but must look at the 
whole course of the proceeding* (930). 

Where it appeared (hat the first proceeding to obtain exe¬ 
cution was rot only prosecuted, but prosecuted with effect, 
and a large sum ofcained. and that in the third attempt, 
when the defendant set up the defence of limitation and at¬ 
tempted to bar the proceeding, the decree-holder opposed 
him. and successfully opposed him. in two Courts, going to 
the High Court. itU that, the case afforded strong evidence 
; of a few fJt desire on the part of the decree holder to exe¬ 
cute his decree, which was thwarted and baffled by the 
defendant (930) (Sir Mmlapu Srili.) BENODERAM 
SFIN r. BttOJENDRO NARAIN ROY. 

(1873) 2 Suth 926-13 B. L R 169=3 Sar. 328. 
- Mutat/H and iaefetlaai pretoding if a. 

Even where a proceeding is ineffectual because of some 
mistake in the particular step advised, if it was taken to en¬ 
force the dectee. it protects the decree holder from the ope- 
, ratko of the statute of limitations (930). (Sir Montagu 
E. Smith.) BENODERAM SEIN r. BNOJENDRO NARAIN 
ROY. (1873) 2 Suth. 926-13B. L B. 169 = 3 8»r. 328. 
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LIMITATION ACT OF 1869-(C.W.) 

S.2MCm/rf.) 

PROCEEDING TO ENFORCE DECREE— 

- Mslottn and inf fed mil hi fo*u foie frecftd 

Cclmbtt fretteding—Di ft initio*. 

A petition presented htu fide by a decree■ huMn J<* 
erection in one suit of money attached in another «* {* * 
proceeding taken within the meaning of S ^0. Ad M'• 
1859, to enforce or keep in force a device. The .act that 1 
was in the end abortive, doe. not take f.on. it the character 
of a proceeding to enforce the device. 

It is said that this proceeding cannot be foil to tew 1 
keep the judgment in force, hecaav: it *** 0 

obtain execution of a sum of money which it was i*< PJ*' 
ble that the execution could reach, and that that okm tuxt 
been so to the knowledge of the decree fodder. It w to 
their Lordships that these circumstance* really artevt >** 
hmfUa of the proceeding.. If tfoir IawsW.w*cuiM met 
from these facts that the petition was a °*' b J7 

really with a view to obtain the money; if they v ,,u " 
that conclusion, in point of fact, the proceeding mm 
one contemplated by the Statute, but then 
come to that conclusion. The fact that «fo " 

the end abortive does not take from it the ‘“ai 
proceeding to enforce the decree. The Off*!** 1 * 

that the date on which the f$SA * *•*> ' ,l 'T Wh 'C 
that on which i, was presenteJ) is the i*hm*** 
three yean ought to commence to rum R_ 

Singhp.Madhomotf.f.Deri\- d 872 ], 1 , 1 ® 6l5 

18W.B 76-3Sar 131 *2 Suth 61& 


LIMITATION ACT OF 1859 -(Canid.) 

S. SMCVwtf.) 

PROCEEDING TO ENFORCE DECREE—(tfflr/i/.) 

S. 20 of the Limitation Act of 1X50 <k*s not say some 
proceeding in a Court having juiwlklkm. and their lord¬ 
ship, arc of opinion that a proceeding taken Aw ride and 
with due diligence before.. judge whom the party Aw tUt 
before*. though rruor udy. to hue jurisdiction. especially 
when tbe judge himxHf supposes that he has jurisdic- 
tin. and deal, with the ca>< accordingly, i* .1 proceeding 
Inenforce Ihc decree within the meaning of N. 20(|7|). 
The fact that the judgment debtor, did not appear or object 
to the jurisdiction i* immaterial 07’). 

The principle of S. H «.f lhe Act. with regard to Mnl«. 
may for applied to the conduction of S. 30. wilh regard to 
execution (l 7 lj. (Sir fr, *•) HIM Ulft 

BUDRIDASS. (1880) 71. A. 167- 

2 A 792(797-8)* 6 C. L R 661 *4 Sar. 157- 
3 Suth 761-4 I. J. 426. 

__ S/rrift ef mini ef mention affiliation «/.'* jnJg- 

m.nt Jtker >1 a . . . . , 

Service wp* the judgment debtor of nonce of an execu- 
'lion aprlk alien i» a" pt«» ceding wrthip the meaning of 
S If) of I he limitation Act of lAW; and an execution 
andicauon filed within ihiec ytir* from ihc datcofaeh 
^ivice i. n«l lurrcd (I 34 j. (Sir Jt.irn.-i f. i .M.tNGAl. 
PERSHAD DICHIT r.fiRIJA KANT I.UtIHI UIDWHHRV. 

(1881) 81. A 123-8 C. 51(62)- 
11C L B. 113'. 4 Sar. 218. 


- -Privy Ctnn<ilnfptal-Pelillm*/.ifn- 

, A Petition o( appeal to England. being* 
i" order to destroy the decree, cannot of HkK he «ro.o. * 
* proceeding to keep it in force ■dhm 'fo "**? ' , mi , 
<*«he Limitation Act of 1859 
?•*/«>.) KRtTO KINKUR ROV RJJ'H 

CAUNT R0V - f 187 - 2, ,V, 9 Rnth 

17 W. B. 292’10 B. L. R 101 - * »**• w 


_Ss 20 and 19— .Va/nwl Ctnn—Dftrtt in appeal 

(rtm—Exffthe* of—Imitation—Ptn.d of. 

The execution of a device of the High Court nude on 
apw alfiom one of the Court* in the Mofussil is to be 
Tinned In the three years rule of limitation provided by 
v ■’0 and p* by the 1? year * rulmf limiuiion provided by 

Ifo- High Court*. though unquestioiuUy Courts 
-u.il hM by Koyal Charier.- in tin broad and general 
vn^ofiheierm. arm<*. when exercising their appellate 
*■« ounce™.-h Court* Within 



fading, f* stay of fratttdmP (,, 

Dimuul e f appeal inheintntly fardetant 

if a preftfditg xoithin "toting of **»*•■ 

A decree made by a Mofodl Court i" M ‘ : '‘ An 
Afirmed on appeal by the High Court ia ) • • - B 

a from the High Court »a> interpo^d 

I. and pending such appal a Wo 

•as presented in April. l8to. to W ^"ule plxe. 
n>ontbs«o effect a comprom.se. 

“<1 afterwards, in the same year, no def* . 

Wen, the High Court, in May. 18 (6.struck out * PF ( 

^0 1867, the decree-holder applied tothe h««Court^ 
mention of the decree, bat that Cart hj 

“Kutioo cn the ground that the deerro \IV of 

«» jar.' [niuUoo. p..««W W * 

IB deciMon rf.n«d * W 1 ' b >"* e 
Cooft# • * jo 

fftld that, when the parties consented to 
«ay proceeding, there was such a 
the appeal to England as constituted P |ook |be 
folded to by S.20of 


r,..-i«ri<rfi from the Mofussil fowl*. *ud 
7L- mcatuas of Ifo limitation Act of 1*39(487). (Sir 

in im * . . ir,..,,., L-itlllb k 


^ out of the operation of the three yea* un J 
Sid by that section (494-5). (Sir J•"*> »•!%* 




boc Sd. .W 
- Judge Saving na jurisdiction ifa-J*** 1 

tinting it jun'sdiition, 


T rwrrlt.) KKISIO KlNKl'K KOV t>. RAJAH 
{ v, KOV. (1872) 14 M. IA 465 

17 W B 292- 10 B L R 101 - 2 Suth. 564 

_ S$ 20 and 21—V<’«<7 dttrtt—Exftkhon ef— 

—Prttfdmg to tnfrtt in S. 20- 

ll'hl it-FMOfii* apfhtahe" :il*'n 3 fton ef inti fro. 

^wfhTsthof Ortober 18 «». the apjxllants obtained a 
, for muncT against the lapuadenl. Sub-cquently to 
77, . ,v, defendant nude various payment* ‘>o account 
‘-rfSTi^thof October, m. On the 22nd of that 
° P ^»aoeHants presented a petition to the Deputy 
pa"<d the decree) Claiming a balance 
fTScfoal and interest, and praying that, a* after certain- 
f KT^n. to be recovered, a as wtifoate night lie sent 
,?.fo civil Court at Meerut, transferring the decree, in order 
ha?k might be executed in that Court. The Deputy 
rejected the petition on the ground that, as 
k rommicsionei’s unction for execution had not been 
W it wa> not within hi* power to execute the decree, 
■pk^'appfica'ion of the 22nd <4 October was admittedly 

“ue^ftS'ant. notwithstanding the order, made further 

^STJt'h MayJ«7L tbe plaintiff- alleging that the pay- 
UB .. no, sufficient to cover the interest, and 

S”y““* v ! km , 

rwiL&per for a certificate and transfer of the decree to 

the Cowt of Meerut for execution. That application was 
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LIMITATION AOT OF 1859-ftW./.) 

Ss 20 aud 21—(CW4.) 

ultimately reje.lnl by the Chief C'oail on ib.-jo.-r.I ibjt the 
dccrct laving l*cn drained UTvtelhc intrudiMtina <4 the 
Limitation Act of 1859 ini** the I'unyih. the <*e *a* 
fi>rt*nted by the provision* of S. 21. an.I rv* by N. 20. <4 
th.it Ait. and that the application wu* 'unto. 

The I .imitation Act of 1*59 wa* cxtnwled tn the 1‘unyib 
on the I't of January I Mo. awl c»o*«|Rtntly the period r4 
3 years fiom the time When the A.I U’» into opciatkai in 
the I'liijat) hftll expire-! -!i ift affficatir* of the 4th <4 
May. I»7l. " j* made. 

///«/. r*ver*ing the Court brio*. that the appfcai»« 
made to the Deputy C<mimis*ion>-r <*n the 22ml of October. 
1809. king A M*. though un*uce«»»fRl. wa* a pmomliRg 

lo enforce the judgment ihlib ike ..:ng af s 20.4 the 

Ad of IJW. Md Ik •• 'I ai . • <linr I 
within 3 yi.li* next preceding th-- appkcalMi mule oo iht 
4th of May. 11*71. *etk la** mentioned appln atm- »u* wa 
bailed lij S 21 if tkt All nf 1859. ami ought toluicUra 
granted f 13*'J.f.W Kim.i Pm. k.) |>H III \M» 

Hank uw h .urn. 11177) 4 LA. 127 = 

3C. 47(57 8)-3 Sar 721 3 Suth 423. 

— gmug-Pra- 

!»ch a construction (of S-.lOund 21 of the limitation 
Act of lS^) would cau*e great inconvenience and injuUKe. 
and give the Act an operation which wool! tetnnpevnvely 
deprive the creditor of a light which he had under the Dw 
as it existed in the Regulation iWime* at the time of the 
paving of the Act. and in the Pencil at ihrtimeofiln 
introduction of it. Their Loril*hipc are of opinion that ».ch 
a construction would l* contrary to the intent ion of the 
legislature (135). (A» for an Aso.rf) |)EI HI .%M» 

i.omh)\ (Link r. Orchard. (i«T7) 41 a. 127 - 
3C 47 (56 7)«-3 Sar 721 3 Suth 423 

-Ss 20 and 22 -.IfphnMity-lKw,*,, t, u4i .4 

tilt* i/tliiw n uffheaNe. 

S. 20 of the limitation Act of l!<59 wj. intended to apply 
to decisions. whether they might lie raRrd judgment*, 
tktww, or orders, made in a teguLti *uit awl S. 22 of the 
*aid Ac t to all other dec i'Kms f 123). I Sir Ri. kiid ( 

MINX KVXWAklJltlUUI .SHAM. 

(1883) 101 A. 119 — 10 C. 196(203)- 
13 C L. R. 385 * 4 Sar. 454 

-ApidicabiBty-kegiMration Act XX of IStt-Deri 

sion dated July. 1867 under—Execution of-IimitaUon- 
I.imitation Act of IH7l-ApplicabiSty. Set kECISl KATION 
Aci ok i860—s. 53—DtcisioN dated July. 1867. 

(1883) 101 A. 119 (125)-10C. 196(2034). 

- ■■ S. 21— Hut ftttittf txtnin* mtf fir Inmt 
Mima 

The word* " Iwt process of execution nuy I* K*oed.* in 
S. 21 of lh<* limitation Act <>f l.\V»nn-an that, not with 
standing anything mentioned in th.- preceding •< vis*, exec u 
tion might i*Mic either within the line- limited by Uw. or 
within! year* next after (hr paving of the Act. whichever 
should first«xpire (I JO). (Si, Bar art /V**-/.) |>FIHI 

and London Hank orchard. 

(1877)41 A 127 3 C. 47(57) = 
3 Sar. 721 3 Suth. 423 

- Xrtkiiig in tl .• fneediug urtidt—Metmag. 

The words. " nothing in the preceding section " a* used 
in S. 21 of the limitation Act of 1*59. mean that the ptty 
hibitionlaiddo.cn in S. 20 of the Act should not apply to 

( " idgnients in force at the-lime of the pacing of the Act 
136). {Sir Harut P.aaek) DELHI AND LONDON BANK 
v. ORCHARD. (1877) 41 A. 127=3 C. 47 (57) = 

3 Sar. 721=3 Suth 423 


LIMITATION ACT OF 1859-(CW4.) 

S 21 ~{C**id.) 

-•" .Wtkiug in Ike freeeding .... udiot i 

Ike Aet 

The words. ” rxthing in the preceding section shall apply 
to a judgment in force at the time of the passing of the 
Act.' in S. 21 of if* limitation Act of 1859 mean that 
nothing in the preceding **rtion *houM prejudicially affect 
the right of a creditor under a judgment in force at the time 
of the Act (135 <•>- (VrV Hatuet Penoek.) DELHI AND 
LoNiioN Rank j. orchard. (1877) 41.A. 127- 
3C. 47 (57)=3 Sar. 721 3 Suth 423. 

- Ev.aUrm H*Jer-ll%a m// Ac itineJ. 

Under S. 21 of the limitation Act of 1859. execution 
might iv*ue afltr the expiration of 3 years from the time of 
the paving of the Act to enforce; a judgment which was in 
force at the time w hen the Ac was ptv«cd. provided some 
preceding toenfour the judgment within the meaning of 
S. 29 had been taken within 3 year* next preceding the 
jiplicatioa for execution (134). (Sir Unmet Peaeotk.) 
IH LHI AND LUNUON HANK V. ORCHARD. 

(1877 1 4 IA 127 = 3C. 47(55 6)-3Sar. 721- 

3 Suth. 423. 

-3. 22—kegi strut ion Act XX of 1866—S. 53- 

Devieemadeurvlcr. on 9-7.J867 -Execution of—Limita¬ 
tion. See Registration act of i860 -S. 53 -Decree 
MADE UNDER. ON 97-1867-EXECUTION. 

(1883) 101.A. 119 (126)—10 C 196 ( 203 4). 

- Summjrf J„ men tr atnini—Mmiig. 

The words •'summary .kxivion or award ’’ in S. 22 of 
the limitation Act of 1869 mean a decision of the Civil 
Courts not bring a decree nude in a regular suit or appeal 
(125). (Sn RiektrA C nek.) MINA KONWARI ». 
JUGCIT SiiaM. (1888) 101 A. 119- 

IOC 196(203)- 13CLB. 385 - 4 Sar 454. 

- SnmmjifJe,nim Moimiif—Pe(iili,ilicn Art XX 

*f |W4s-»V. 53 —Ikeret mjJe under—If <r tnmmnrjJeei- 
u*m. 

Sumnoiy dcci**un nKan» a devidon arrivesl at by a sum- 
nui) |uoc«ding. ami the decision bring called a decree 
doo not make any difference in this respect (125). 

A “ de.rce" made under S. 53 of Act XX of 1806 b a 
" summary decision " within the meaning of S. 22 of the 
limiution Act of 1859(125). 

Act XX of 1866 does!ndrtd. say that the petitioner shall 
I* entitled to a decree, and that such dectee may be cnfotc- 
e*l under the pren i*»ons for the enfotcement of decrees con¬ 
tained in the Code of Civil Ptocedure. It was held by the 
High Court at Calcutta, in Ram Dhun Mumlul r. kameswar 
Hhuttacharjee. (2 B.LK. 235). that the words "summary 
decision or award " nseant a decision of the civil courts not 
being a decree made in a regular suit or appeal. This con- 
stroction appear* to have l*m adr^ted by the Indian 1/gis- 
btm in the Limitation Act IX of 1871. in Art. 166 of the 
2nd Schedule, where one year is stated as the period of 
limitation for the execution of the decision (other than a 
decree or order paved in a regular suit or an appeal) of a 
civil iowl or an appeal. Here the exception shews that the 
word "dtcision" is used as including a decree (125). (Sir 
Rieka id Cemek.) MlNA KONWARI JUGCUT SETANI. 
(1883) 101 A. 119- 10 C. 196(203 4) = 13 C L R 386- 

4 Sar. 454. 

- S. 24. Exception.— OuJe—Estenaem cf Act !*- 

Suit kr,>ugi! iu Oude :cilkiu 2 years ef—UmUlicu—brji 

affiieMe. 

The last secticn of the limitation Act XIV of 1859 pro¬ 
vides that the Act “ shall not take effect in any non-Kegula- 
lion Province (to which class Oude belongs) until it shall be 
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LIMITATION ACT OF 1MMCM*) 

S. 24. Exception—(CVtf/i/.) 

extended thereto by public notification by the Governor- ! 
General in Council and that whenever it 'hall be jo exten¬ 
ded. all suits within such prov ince which dull U- [ending 
at the date of such notification, or dull be insWwted within , 
the period of 2 years from the date thereof, shall be tried 
and determined as if this Act had not been paved." Act 
XIV of 1859 was not extended to (hade tiU July. IW>. I" 
a suit to recover a balance due for principal and inters 
due on account of loans of money which suit was instituted 
in the civil court of Ucknow on lM ; IW»2. that it fel 
■Win the tsnpihe ol lb. h* A« M' - 

185'). and mast be determined as if the Act had not ken 
passed (379). {brd t'klmiM.) SHAH MUKHI s L*L 
I'. NAWABIMTIAZOOD DOWLAH. # 

(1866) 10 MI A. 362 - 6 WB 18-1 M. 612 
1 Sar 160- B & J.'iNo. 3(0udh) 

LIMITATION ACT IX OF 1871. 

Applicability of. 

- Snitl inHiM/J ktm l » II73-A malum afflita 

* A thing which applies to an application in a sail applies 
to the suit, anti an application for the emulion of B*Cf» 
b an application in the wit in which the decree **' oUam- 
ed. and as regards suits instituted Wore the Id of April. 
1873.allapplicati.msin them aieeicM from theop..- 
tion of the Limitation Art of 

contained in S. 2. or in S 4. or,n Schedule 2 ofttf Art 
extends to an application for '*'"**»« * } J 

suit instituted before the l*t of ApnU*73 (133). 

The reasons which may be pu^med in hate •docr.l tk 
Legislature not to apply the new .»* of h»d«w* 
commenced Wore the Id day of April. **'* 

„ CKIM KMUMOMJW |C M(|1) . 

11 CLB 113 4Sar 248 

_As regards suits instituted More Ur Id of April. 

1873 . all applications in them, im lud.ng *H***»M* 

Provlriom of~Two seta of. 

_ MUM tf-DiHintlitn. 

The limitation Act of 1871 contains££ 
ft** which are in their nature £ 

limitation of wits, ami prescribes the 
bringing wits after the right to we h® 

*, relates to the manner of acquit.*R U* "J 

possession and enjoyment. 

ROOP KOfcR r. SVED AWI. V 

(1880)7LA.240 6C. 

~Tte Jb^fS.w'rrf the limitation Art o( 

allowing an enjoyment of tweiiy years, if otre^ 
the conditions prescribed by the Act. to withort - ore. 
riSTSSnU (246). {Sir MtmUgn* Smlk .) 


LIMITATION ACT IX OF 1871—(C.o././,) 

S. 27-<CW,‘ 

MaHARANI KAJROOP Kl»ER r. SVED A HIM. HOSSEIN. 
(1880) 7 I A 240 - 6 C. 394 (403)-7 C.L B. 529 ■- 
4 Sar. 199-3 Suthcr. 816. 

-— Xtmtdnl and *4 frohihtory ,<r >>h,ut<h:<—Otio 

modtt of aty million <•/,attmtul n,<t iota find wtlh. 

S. 27 ol the limitation Art of 1871 is remedial, anil is 
neither prohibitory nor exhaustive. A man may acquire a 
title under it who has oo other right at all. hut it does not 
exclude or interfcic with clhe-t titles and modes of acquiring 
easements. undet a presumed grant (240-7). <Si> 
.Waalj^v Smith.) M.AHAKAM KAJROOP KOEK P. SV'KD 
I ABUl HOSSIIN. (18801 7 LA 240- 6C 394(403)= 
7C LB 529 4 Sar. 199 -3 Suth 816. 

-Alt 23—A<v LIMITATION ACI Ok I90K-AR1S. 

92 AM. 93. 

--Art 126— .Ur/liM •'I IK5l—.VW//vr andt of— 

fjmilali.-n for — A<t AffhtaUt -.lit of |87l or 1877. 

The wit was in sukuncc to xt aside the adopt ion id tin 
.'efrtsdam That adoption was made in lie year 1851. 
The suit wi> Imiught in 1885. The plaintiff came of age 
in 1861 2. and the rh-fen-tant in 1872 3. The period of 12 
years after the defendant's adoption ex pi ltd in |Rft3, and 

S years more had elapwd when the Limitation Act of 
wxs pa.serf. That \cl came into force on the 1st of 
April. 1873. 

Iltli that the Limitation Art id |87| applied to the case, 
and that no wit having been Inooght to »et a«ide the ad- 
option on the Id of April. 1873. the plaintiff* right of 
aftiun was barred (37). 

The plaintiff had upwards of two yearn after March, 1871, 
when the Act of 1871 received the assent of the Governor- 
General within which he might have brought his wit to *et 
aride the adoption, ami had notice under the statute that 
the pciiod of limitation of twelve years from the dale of the 
adopti<a would lr applicable <m the rx|iiryof that time 
(57). (/jrd Stand) MnHESH NAKAIK MOONSHIP. 
T AKUCK NATH AHHTK A. (1892)20 I A 30 

20 C. 487 (497)-6 Sar. 261, 

- .dJrfiio* »f 1851 —Sail far fniriiion a fill nit adof- 

ltd mu in I SH—faUtri antilion .</ itatm and ri(hti of 
adofttd ion. and tn/oymtitl. la fiamtiFi tnovftdgt, ol ad- 
r* ultra *( that not hi—S uit hairtd irrafoditt tf any 
. futuim af fammm tj ad,fled w*. 

The suit was instituted in 1875 to recover possession of a 
meurty id the estate of One S. deceased, from the principal 
defendant. G. A die! in 1850. having adopted the plaintiff 
as his h m in 1841 in conjunction with hi* first wife. The 
plaintiff* adoption was admitted to lie valid, and hi* right 
to the other half of the estate of A, which wa* in his posses¬ 
sion, was undisputed. 6 was adopted by the xeond wife 
of A in the year I85l in pursuamc id an authority to 
adopt i oof erred upm her lo - A in 1844. lie maintained 
that a» s»h adopted sm h.- wa» ••milled to continue in 
ptrsessicA of tl.« araety *4 the estate of A in hie poves- 
rion and that the wit was Iial4e lo l« dismissed on that 
gronml. lie further contended that, even if Iris ailoption 
•as invalid, the wit was barred ui ik- ground that 
twelve years had elapsed after his adoptiui without any 
L suit having been raixd to >e( the adopion aside. 
The question for decision was whether the wit 
was barred on the ground alleged, 
s A mas survived by hi* said two wives. The second wife 
1 survived till tk year 1884; the first wife was alive at tk 
r date of suit and was made a "fra forma defendant", but 
. | »be died *ub<qoently. Tk plaintiff came of age in 1861-2, 
• and the principal defendant in 1862-3. 
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LIMITATION ACT IX OF 1871 .-{Conti) 

Art. 129—((V»A/.) 

Held llui iK-'Irf.iKV *«f limitation Lad Utn clearly e*tA- 
blishcd ©o th*- j-r-mml of iIk No- ui*hallrttg»*l adr^ti o «f 
the |win'i|>jl «li fi ndant. mawiih'lamlin?; Li* a**.ili-ici of the 
iUla< jn l light id an adopted *--n. ji’iI hi* vuj-yuwt. with 
tho complete kn-»«lnl^- <>f I In- pin milt. <>f th .tdiantagr* 

which lhal Mm him (55). 

The adoption of the priucipvl ikfmdant wa* mule in the 
year 1*51. with all the u*ual idem«ie*. awl *a*duly rtpc< 
ltd io ihc Government Colhvtoc. Thereafter, m 20 2-1852. 
it was ordered "n a jx-titi* n Io the m- ti er of V. and hi* two 
widow*, in which it wa* Mated that the mother, “tn-dfce. 
with the >aid two '•>n*.“ (the plaintiff aral the principal dc- 
fend ant) had taken po**.s*inn of all the nomUc ami im 
moveaUc pioperlic* of the dc<ra*ctl. that the tun*r* .1 the 
mother of S. of hi* fir*t wife, a* nwaher of the pkiatift. 
minor, and of the 2nd wife of A. a* mother of the principal 
defendant, minor. *h<»ild k tepMeml in re*pr*tof ihrdrt* 
ased'« propel ly. Alter the ileath of the m.ebrr .d S. the two 
widow*. th-H-rihiliRtlwillHlw* a* m*»tkr»'»f thaw !C*pKti«e 
minor xm*.prCHiited an appInaiMi umlu thr A*t XX of 
|84l to obtain a i util* ale ol title ha the atlniii.i*lia:kai of 
their laic hu'lumT* «*lati. whitk mdd enable them to *ue 
all dehtwt to the c*tatr. In thi* petition the) Mated that 
their two minor son* had gut the right of inheritance in all 
the ptoprrtic*. moveable and immoveable, of the decea^d. 
amt that they, the petitioner* became entitled thento a* 
guardian* on behalf of the slid two minor *nn». and were in 
puv* 0 *Mim on their behalf; ami in 1855 a ceriifcate wa* 
granted to them accordingly ''a* guardian* of the soil 
minor*,” tinder the authority ofwhi-hthey tkenafter ad¬ 
ministered the e*lalc. It need -adv I* further rated, that 
from the time of hi* adoption in l*5l the defendant lived 
with hi« adoptive mother, a* the adopted von of her late 
husband. till »k heinll (lied in 1884. king (or alMit 55 
years that down lo |W». a p.riod ol |8 feu*, the two 
widow* and their adopted *on*(lhe pkintiH and the defen¬ 
dant) lived in family together; and that enn after lhal date 
down to |8S0. the collection* of rent* and iiwomt of th? d-- 
rented’* cm ate* were made jointly *•> the widow*, and divided 
jn equal moletie*.the widow* having Ibtir re*pectiv» *««> in 
family with them. Iti»thu» quite«War—apart from any 
question ©f po*«c**ion. and whether the pension foe *olong 
a period of lime a* tfapwl at the death of the 2nd wife of 
S, wav truly the pove-*ion of her son. foi whom *he acted 
as guardian, and after he attained majority a* hi* manager, 
or wa* pou«Mon by hcr*elf in virtue of a right of life-rent 
conferred by her hu*hand\ anumali patra. and in any view 
that the right of the defendant to the iMmi of an adopted 
son of S wa* openly and conMantly averted, not only in all 
acting* connected with thr r*tate*. hut al*o in his daily life 
in family with the plaintiff, who. indeed, in many way* ac¬ 
knowledged or acquiesed in the avert ion of thi* right 
(36-7). 

The period of twelve years after the defendant'* adootion 
expired in 1863. and eight year* mote had efap*ed when the 
Limitation Act of 1871 wa* paved. The Act cam* into 
force on the l*t April. 1873. and no suit having been brought 
on that date to *et aside the defendant’* adoption, the plain- 
lift's right of action wa* barred (37). (Lori Shand) MO 
HESH NAKAIN MOONSHI 9. TARUCK NaTH MOtTRA- 

(1892) 20 L A. 30 = 20 C. 487 (496 7)-6 Sar 261 

- Adoption apparent within Jagadamhn eate — What it 

att—hptf of 12 join from date of—Titlt if sepnreihj 
—Suit for fotuuion against adopted ton—limitation. 

The last male owner of anOudh ulwp died in 1857. 
Hi* next heir was his widow who. by virtue of a summary 
settlement of the taluqa made with her in 1838 and a san- 
nad afterwards granted to her, became Talukdar. not in 
right of her husband, but in her own right. The Thakorain 


LIMITATION ACT IX OF 1871.-(C#«tf.) 

Ait. 129—(CVW.) 

(widow) died ir.te*utc in I$93. Shortly after her death, the 
appilant's father A*, king lound in possess ion and claiming 
under an adoption alleged to have been made in his favour 
by the Thakurain after her husband’s death, had his name 
entered in her place in the Revenue accounts. The alleged 
adoption wa* fond t<> have Iwm mAde in 1858. In 1899 
the rc*fn*knt intituled a suit within three years of his 
attaining majority, claiming to succeed a* next heir in right 
of hi* grandfather, who wa* the eldest brothn of the Tha¬ 
kurain. The (ourt below found, and their Lordships were 
di*po4d toauept it» view, that there was no adoption in 
fact, but only a mediation of S as the Thakurain’s heir, or, 
in rther word*, an adoption in a popular seme. Both the 
Court* below decided in favour of the plaintiff. 

On the appeal to their Urd*hipv it was argued on behalf 
of the appellant (the son of X) that there was at any rate an 
apparent adoption, and that, on that assumption, it matter¬ 
ed no* Whether the adootion was valid or invalid, became 
there wa* rw-igh to *ati*ly the provisions of the Limitation 
Act <4 1*71, a* interpreted by the Board in the case of 
Jagotkmla Cbowdhrani. The appellant's case was rested 
entirely on the limitation Act of 1871. It was contended 
fJT him that the Act of 1877 did not apply because he relied 
*> tide acquireJ before the pa**ing of the Act of 1877, and 
hi* light* were therefore saved by S. 2 of that Act. It was 
admitted on behalf of the appellant that if the Act of 18/7 
applied he was out of Court. 

Held that the suit wa* not barred. 

Giving full effect to the Jagadamba case and the other 
vases which followed it. their Lordships do not think that 
the immunity. *ueh a* it iH gained by the lapse of twelve 
year* after the date of an apparent adoption amounts to 
acqukitiow of title within the meaning of S. 2 of the Act of 
1877. 

Qnnre, whether the alleged adoption was or was not an 
apparent arkyuionto which the ruling in the Jagamba case 
un.W apply if the Act of 1871 w.ienowm force. (uri 
Mamaghtn.) THAKUR TiKHMU'VAN BaHADIR SINGH 

Raja Ravi lahwar Bakhsh Singh. 

(1906)33LA 166(1634) 28A.727(739)- 
IOC W N 1065 - 8Bom L B 722-3A.LJ.695* 
4 C L J. 4C5 - 1 M. L T. 265-9 0. C. 377- 
16 M.L.J. 440. 

- ApfHtnhililj *f—Appointment of heir to widow- 

Adoftionif her amounting merely to. 

Art. 129 of the limitation Act of 18/1 is inapplicable to 
a case in which the alleged adoption by a Hindu widow was 
no* the adoption of a son as heir to her husband, but was 
merely an adoption of an heir to herself, and in fact a dis¬ 
position of her property, very much in the nature of a will, 
totheheir adopted after her death (115). (Sir Rdtrt P. 
Collier ) Raj Bahadur Singh v. achumbit Lai. 

(1879)61. A. 110-6 C. L B. 12-4 Sar. 16- 

Bald. 203=3 Sutb. 698. 

- Afpheah/itr of—Suit whieh far If hat. hut for the 

adoption, the right to bring to reeerer pone mono f real 
property within 12 year, from the time when the right 

Art. 129 of the Limitation Act of 1871. though it might 
bar a suit brought only for the purpose of setting aside an 
adoption. <k*s not interfere with the right which, but for it, 
a plaintiff has of bringing a suit to recover possession ot 
real property within twelve years from the time when the 
right accrued (113). 

The respondent sued to recover possession of certain pro¬ 
perty to which be alleged be was entitled as joint heir with 
his brother. D. Tbe appellant was the son of a person m 
whose favour the widow of D had purported to twcute 
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LIMITATION ACT (IX OF 187 D-(OrtJ.) 

Art. 129—<CV»/*0 

what was called a deed of adoption. The respondent 
prayed for the selling aside of that dce«l. The qoe^ice 
arose whether, as regards that prayer, the not 

barred under Art. l2'»of the limitation Act of l«l. 

fftld that the >uit was in its nature one which tK r< 
spondent had. but lor the adoption, the right >4 l-.ng.ng to 
recover possession of real property within tw.lw >««> 
the date of the death of the widow, ami that '**«’*.£* 
not interfere with that right of the re^ondent ( 113). Jur 
R*rt P. C.M RaJ Rumiwr MNCH r. Arm MBIT 
1 A1 (1879) 81. A. 110 » 6 c. L B 12- 

4 Sar is Bald 203 3Sutb 598 

- Countuili.'i ol . 1.1 >>i 1877 it a fu dt /•■- 

Nor do their Lordships think that any «"***« »'* 
construction of the earlier Act (UawatmiAc* ••• IM) >' 
to be gained from the later one (A-1 of I*" ) 
we may fairly infer that the UMut am*** «’ 

prevsion "suit to set aside an adopt*., to be «*» J 
loose kind, and that more precision »*' ****•" «)• 

[lord HMM jACAl.AMlACHOWldtMNtrHkHI 

NA MOHUN. (1886) 131 A 84 13 C 

_Language of-Changeof. by Ad of 1*77—Effect of 

St ; Limitation act of i*77-.\rt. iir-uwiam 
OK* 

-—M/to to ut oudt tdoftion kirnJvitr-.Votif 

vivtJhAttof 1877. ... 

S. 2 of the Limitation Act of 1877 provides that nUhmg 
therein 0 . in the Ad of 1*71 contained shall be dcewdlo 
affect any title acquired, or to revive any right to mt terml. 
under the Ad of 1*71 or under any w*«miwl thereby 

"‘//S accoedinply. that in a case in «hwh *> PbMiV 

Hit to set aside an adoption was hatred «. the i '- 

April. 1873. under the Limitation Ad of 18/1. .he « 
1877 could not revive the pla.nt.fi‘ right ^ torrcd W 
(LtrJSM MOHISH NAiAlN 

NATH MOITKA. (1892) 20 I. A 30 20 C ^497^ 
- Suit to ut aiidt 0 , ml#**-/* « 

'‘tvtoj. oi An. ■» o it* uff 

not «h »tot»«ni *«K «*** ’“'" TIT”. 

TV npm»iM. "•■i" i« » «* ■’ *' v "' ' ' . 

«r-j35 

.. Dakhina Mohun. Ba ^S,“ 4 te.ni 

- Suit to Ut dlldf 01 adopt 101 - V “?"[ '• N , , 

The expression -set aside an Art. 

Limitation Act of 1871 is and h» >** 
applied in the ordinary language! ‘Jg* 

ceding* which bring ihc rahd.tyof an al^ ao.^ 
under question, and applied quite 

for possession of Lind and to suits of a . 

(wfcLerf Notko*u\ lACADAMMCHWBHKAM • 
Dakhisa Mohun. # ct j^gg - 4 i. r . 7,5 

•-If then the expression "set aside an •***• 1 ^ 

129of the limitation Ad of 1*71 .* not »ch * 
solely, or even to denote accurately, a » rt * 

declaration that an alleged adoption.* ^jn h. o. 
never took place in fact, is there anything 
structure of the Act to prevent « from 8™*" 
ordinary sense in which it is used, though * may be Icosdy. 

l6? 


LIMITATION ACT (IX OF 187U-(CW«/.) 

Art 12MCW/.) 

by professional men. the sen*c. namely, of every proceed¬ 
ing which brings the validity of an alleged adoption under 
an? The plaintiff's counsel were asked, but were 
riot able, to suggest any principle on which suits involving 
the issue of adoption or n«. adoption must, if of a merely 
declaratory nature, be brought within twelve years from 
the adeption. while yet the very same i"uc is left open for 
twelve year* after '.be .leath of the adopting widow, i t may 
be fifty years mote, if only it is mixed up with a suit for 
the possession of the same property. It seems to their 
Lordships that the mute rational and probable principle to 
a'ttiheto an Act whose language admits of it. is the 
principle of allowing only a nodcrate tin* within which 
such delicate and intricate questions as those involved in 
ems shall be biought into dispute, so that it shall 
strike alike at all suits in which the plaintiff cannot pos- 
»ibly succeed without displacing an apparent adoption by 
virtue of which the defendant is in possession (94.5). (Lord 
//.U..tu) lACADAMBA CHOWDHKAXI I-. DAKHINA 
Muhin. (1886)13 IA 84 13 C 308 (320 1)- 

4 Sar 715. 

-Sait /. ut oud; oi ad .ft not uithiH—Sait /or fot. 
(. I,.-* i a viiii flaunt taint* tittftd without duf/amg 
ai affir.itadofti i if o. 

The respondeat* brought two mils to recover possession 
of tie properties in suit .t* the reversionary heirs of the last 
fu’l owner, one //. Their title ac. rued on tlse death of bis 
sunning widow. The appellant* were in possession alleg¬ 
ing that the appellant Sarodu .iikI Doorga. deceased, the 
husband of the apprllant. Jagadantba. were his adooted 
-«v and therefore hr* preferential heir*. Ti e question 
was whither the >uit» were laired under Art. I?) of the 
Limitation Ait of Ih7l. 

It wa» argued for the plaintiffs that the Article In ques- 
ti«n «-»inapplicable to the s*4l*. bixauve they were suing 
■otto *et a-Kte any adoption. but to recover possession on 
tb,u p.ima fau. title a* heii*. xml it was the defendants 
who had to allege and prow adoption and. on their failure 
to do so. it would not be set .fide, but taken a* nevei hav- 
ing eli*fcd. In one of the suits the plaintiff told the story 
of the adoptions and directly impeached their validity. In 
the othif the plaint was silent cm that point. 

Hdd that, whal-oem the mode of pleading, there was 
Ut one ishk on the merits of the case, namely, the validity 
. invalidity of the aikflMts. by viitue of which alone the 
defendants held thiir propeiiy. that, if the validity was 
proved, the plaintiffs not succeed in their claim, and 
that the *oits were therefore suits to set aside an adoption 
within the meaning of the Aiticlc in question (92 3). 

lie defendant* aie in fwssessiem in the character of 
_ J-pitd funs the fnma font title is with them, and until 
that i‘ displaced they ought to retain their possession (92). 
U A ,d HoUemu). JaGADAMBA CHOW DHKANI V. DAK- 

hina Mohun. 0886) 13 LA. 84- 

13 C. 308 (318-9)-4 Sar. 716. 

_L-Haiotiff was in possession, as proprietor, of one 

noieiy U the estate of the ducased S, and in the suit out 
of which the appeal arose he sought to have it declared that 
be was entitled as pripiittor to possession of the othtr 
nflieiy of that estate. Tbc plaintiff wasthe validly adopted 
son of 5. and his right to the half of the estate in his pos- 
xs-ko was undiluted. The principal defendant, G. main¬ 
tained that he was abo an adopted son of S, having been 
adopted by hi* junior widow in pursuance of an authority to 
adopt ccmfened cp.n her by S, and that he was as such 
adepted son entitled to continue in possession of the half of 
the estate in Ins possession, lib adoption was, however, 
invalid, but he ccmtended that, in that view, the plaintiff’s 
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LIMITATION ACT IX OF 187D-UV*.-.) LIMITATION ACT (XV OF 1877). 

Art. 129— {t'MtJ.i ! (Under this bead arc giv«a only such cases as cannot be 

, ,, ... , .1 brought oncer the p»cjcn! Act— All other cases will be 

» u ,t Im.k. 1 I* fiwutw.. •*'louu collected unde, the p;«nt Art), 

thp'fl nll<T hi* aihftM* without any >utl L.MU 2 U»fl * 


iaiwl t- *>t the jd'-pti'H a>*k. _ 

//.//that Ite**** '« - Sekeide //—CAumui lu-Otjefl */. 

vvi(_hin tlw meaningol Art. I.» H ihe hmunx, A,.u(| t|* Lmutauon Act of 1877. following the 

IS /1 n| . . . . : rV .. I plan ol tbcapcahcl Act ol 1871 is to specify in the Second 

J ‘ b lo ' a . ll " Ke ° *' t a '-; k lh h : ot «uit. Theuiwson o: thou i,so complete tnat the bche- 

*» tooWam a dalrratioi. that th.- acft.un «a insalsJ. ^ ^ kmlrtcl and eighty articles or divisions 

which would pel. ally be a :n three .Juno,, headed “ DexnptK* of Soil" “ Period 

phiiutllt merely a*k to, . tkcL.atM. ol fe rigtc. amtUut ^ . .. ^ f)00i B , U(b Ugml |0 Iun - 

m " ,J 7 !? ?■ (Sir A'uurA Cw<i.) KUM HURDAS VaSDRaWaNDaS ft 

Btiltluvint.^mumM,,,^. ^ , T jgg j FaiiVaIMIIoL vl399)26I.A. 71(81)- 

asde of the defendant» m in rrtut a uc s ."c«t . 725 (?S6i-3 C- W N. 821-1 Botu.L.R.607- 

0 . finding by tlHrt.Airt that tlk-Jd-p: .4. lor the v 7 8 »r.M 3 . 


foua collected under the present Act). 

Plan of. 


aMdc of the defendant's .ul ftn «. or in ertot a 1 g£JJJJJjy- 3 C. W N. Ml-1 Bom’L. R. 607 - 

or finding by tikrt .aim tlut ilk-fine-..i.t.-tr< v 7 Sar 543 

defence of pu»*c»irm loandol on tk aitpoun ducvtiy in | 

v.dvc» the cicMM-n of the quc-tion-wa* th- adopt i-« in , Bight bailed by Act of 1871 not received by. 

valid' In tl rti ihomlmi. R ■***•- Um>ek urn act-s. 2 —adopiion. 

lied tut .1 -ml 10 v vide M adapt* wdhia ibe neanns . lbS2; ^01. A. 30 137 8 )- 20 C. 487 (497). 

of lIsC'C « 00 b in lUr I .mutation Act need not U a >on 

having ikdaiatocj tWkkm. brt ttr. an) xnt m which -S. 2 —Ach at-Lffect of-T.tle not con- 

the deem prayed for MKl« 0 > the d<- ; quotton lenerl t^. S# IJMITATION AU ol 1V08-S. 19—AC- 

of validity of -n adoption set up in deter** i> a >cit lo set , hM»tt LiUCMt.N OK 

aside an adoption (33). (Lh4 AW). MOHlSH NARAIN 09W) *01 A 74 (84)- 35 A. 227 (236). 

Muonshi r. Takuck naih muiika. - uUtt1-Ri(kielM"<*h A<i 

(1892) 20 I. A 30 - 20 C. 487 (495)- 6 Sar 261 .,/ i#7l *.y rtnni Afdtl .•/ 1877. 

r-* ^ ss t'irass £5r« M 

ptosesMon 0 . he. h».U-ml’. privities as proptteto. The 

adoptMl was. however, invalid; U4 A aiwl lus swcCcsso,. i„ ' n) ^ ^ \ . .. . 0-3 plllnti fl - 5 

interest held «k ,..ope,.«.> in virtue of his H*h« f «h J wl ^ byimiut^ 

adopted sun fioin l^'i practically until l'")., when t 4 ;eu. ..... ,, 7 . , .. , lh « , 1 .vj; tnu ia ,. ol rc vive 

1» iv«. w. f-ffc.;. . » W A. TT , u. Z '“'w ( 1A( wwsEB 

of < / hasbandand to be ctutled to soccud .0 hu proper- (U . ... UfMMan ,. Tiurre K* 1 H MoilRA, 


JZ ^TJJ S^ MOHIAH NARA1N MOUNSH. f. TaKIU NATH MOIWA. 

Srr« £ (1892, 20I A 30 - 20C. 487(497,.6 Sar,261. 

fads and dates in the case il appealed that plaintitl's father- fit/r 4<q>urcJ — Mtflim app*unl — Immunity 

and uncle, who were al the date ol llsc adoption of A the gjimd ty lafu H 12 pan atUr d,tt( #/— Atfuintim *1 
only persons entitled to set it aside, had arrived at (all age lilU 1/ 4*. 

long l*fore the UmitatMi Ad IX ol 18/1 eiptied. Giving full efieel 10 Ihe Jagadamba case and the other 

UtU thal lI k suit was banal under Ail. lNof ihe c**, which followed il. their Lordsliips do not think that 
Limitation Act of 1871. the immunity, such as il is. gained by the lapse of 12 yean 

The plaintiffs could not be entitled lo a decree for p»- after ihe dale of an apparent adoption amounts to acquist- 
session without displacing the adoption of A. Ail. 12V i**, of title within the meaning of S. 2 of the Act of 18/7- 
of (he Limitation Art ol I87l teiaics to all suits in which [l^d THAkUK TjkbhUwaN BaHaDUK 

the plaintiff cannot succeed without displacing an apparent SINGH r. RAJA KaMBHAK liAKHSH SINGH, 
adoption. That Article prcHnbed a period of 12 years (1906)331 A. 166 (163 4)-28 A. 727(739)- 

from Ik date of the adcption a> the peiiod of time wilhii 10C. W. N. 1065-1 M. L T. 265 - 9 0. C. 377“ 
which a suit to set il aside must be brought. Act IX of 16 M. L. J. 440. 

1871 did M #• » . ^ Schedule Il-Colunm Id. 

possession MCined upon the death of a Hindu widow any 

Iwlhe, >i™ llun the IJ b, M.l»»», - <M« 

plaintiff. 1 hat Act was in force until I'Ah July, 1877. In OK (1899 ) 26 I. A. 71 (81)-23 B. 725 (736 . 

the present case the Period of limiUlion allowed b, Art. -Art- 118-AdoptKm-Sett.ng aside of—Right ol. 


(1906)331 A. 156 (163 4)-28 A. 727(739)- 
10C. W.N. 1065-1 M L T. 265 - 9 0. C. 377- 
16 M.L.J.440. 

Schedule II—Columns in. 

Object of. AVv IJNITATIUN ACT OF 1877—PLAN 

(1899 ) 261. A. 71 (8l)-23 B. 725 (736) 


. 1 ii4i am »*> iti ivice uu»u !•>]% ••• .. . ..... , ,,. .. 

the present case the period of limitation allowed by Art. -Art- 118-AifcptKm-ktt.ng aside of—Kigbl ol. 

129 of Act IX of 1871 eapired in 1874 and that Ac: barred under Act of 18/1 not revived by Act of 18/7. 
applied. (5 k Muhin I. VAITHIAUNCA r. SRI Set UNDER THIS ACT—S. 2~ADOKlION. _. 


applied. (Sir John Use). VAITHIAUNCA 5K 
RANGATH ANNI. (1925) 52 I A. 322 (310) 

48 M 883-6 LB. P-C. 169= _Adoption apparent—Non-challenge of. within 12 

42 C. L J. 563=(1926) *®W. N. 11 - * 110 .^ Act of 1871-Effect of—Title if acquired 

28 Bom. I* R 173 - 30 C. W. N. 313= ^ nithin u S . j o{ this Art. 5« UNDER THIS 

A IR. (1925)P C. 249-92 IC. 85 - 49 ML J. i69 XCT _jj 2-TITLE ACQUIRED. 

Art 145 (1906) 33 L A. 156 (-163-4)* 28 A. 727 (739), 

_AHv*m ^dm-IWd-OltS on defendant - fr<m that in Art.Yfltf 


See UNDER THIS ACT—S. 2-ADOKTION. 

(1892) 201. A. 30 (37 8)= 20 C. 487 (497) 


Art. 145. 


-Adverse possession—Proof of—Onus on defendant - 

—Onus under S. l,d. 12 of Act of 1859—Distinction See A<t ef l *' 1 , ....... .. t . a77 

Limitation—adverse possession - Onus of- itUt ^hotoa wi ^ Mjhc lamitaiioD Act of 1877. 
PROOF OF. (1882) 9 LA. 99 (102)=5 A. 1 (6) whkh wp««ded the Act of 1871, ibe language of Act 12V 
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LIMITATION ACT (XV OF 1877MC.«rfA) 

Art. lU-ttVMf.) 

of the latter Ait i> changed. Art. I IS of the Art uf |N77. 


LIMITATION ACT (XV OF 1877HCW.) 

Art 132— 

pin h-nerx to unit* umbered ownfr»hip of their plots luve 


which convnomk to Art. 129 of the Act «f K7l»ljr ax out of the legal relations hetwten them and the 
regards jetting aside adoption*. speak* of a *uit " toohtiM ■o.'R*P* and the original mortgagor (%). \UH 

a^fantknfbat*5?5SbMI-Mb ^OSk.vuhJ-KH m^HUNSlHClJ. 

fan took place." awl a»ig»'a different xUitinR pit* to the 1889)161 A. 65 -16 C- 693 (701)-5 Sar. 316. 

time that is to tun again*! it. - Art. 131— I'unkiuJ for Jw/rw hit eouudentiou— 

Qumt whether that alteration of language dartc* « J/.aerir? of. 


change of no)* y. u* how mwh change of la* it ««e»i* C'l). I The ».ml* “ purchased for a valuable cwnideiation " in 
\fj,d JACAIMJIBA ( IMWHI1K AM . |HK Ait. I>4 man tha' the ownership of the property sold hat 

HINA MOHUN. 1 M86) 13 I A 81 Inn alwuutrly lian*fcrrnl from the vcwIm to the purchaser 

13 C. 308 (320) 1 1 Sar 715. in «.«M<Vtati»n of a price paid or xCuted by the purchaser 
• - • . to the vendor (166-7). {Sir .fa/rw SeoUe.) ABHIRAM 

-rll wax suggeMetl that. tl* Um*Mm Vl U 1M (kKW.lM,SHV VVJA « H*R.tN NANDI. 

(Ait. 129) haung Urn supermini b) theA.t of l*,,. the (1909 ) 36 1 A 148 36 C 1003(1014)- 

quextion uf limitation llmkl krdMM •>» «t»r.me 10 c L J 281 14 C W N 1-11 Bom. L B 1231- 
to the provisions of the later Nalute. in *hi. h ibe U;u*p 6 A L J. 857 - 4 I C. 419 19 M L J. 530. 

a&erlis somewhat different, the *uit (fate refeiml to. , , ... 

necessary to save the limitation. I cing ilc*«nl*il a* one ” to —P-rekour-Liw under moinnoret tou •/4. 

T,.u , ,i«i.-.u nn ihat in alkccd adootk* i* int »M. m A moUiran ha*e n not tantamount to a conveyance in 
obuin a « «U auon mat an anc,c p fiv Mnph 4W , a ^ on(kr mh , kiWe j* a purchaser 

M C, L!ih ? f rtl*iEe theTudx of thTSalX apt*. -JrtX 134. The par,ha**, mu*« be the purchaser of 
u\L to'the- ca*c, the plaintiff W«*M thereby take anj » alrwJrtulWe (I66-/). (Sir Andre* SeMt!) ABHIRAM 

cable to the case. v Uo H L>H N \R»IX I CcowaJII r. SHY.OIA t HAKAN NaMN. 

*}"*£ i^W^lfSSlur (1909; 381 A 148^36 0.1003(10115)- 

f 1892 ) 201 A 30 20 C. 187 (497)- 6 Sar 261 , 10 C. L J. 281 -14 C. W. N 1-11 Born L. R 1231 - 

_ ^hojfooe • 6A L J 857-1 1.C 119-19 M L J 5S0. 

•cl vied—Suit Ay. -igomit mortal gor inJ t"-* paw We/-AV/,.,.«r £*J.v*eut-Shthit <•/- Mohurruret 

mortgaged f'lferty hA imfleadid m f-otfoonr. p«e>d- /f4tf ^ fr, forty A>—AWrr/w/T nut t* renter 

tun, for reentry of mortgage m.ney >■/ fort lotmn—ljmi- ^f,rtr—Limitation—Arliilt in Ail of \%&—Chh[t of 
UUon—Ri;ht of nulburr.d unJif A'tut. *<< r.:i>J *r i*—f.f«t. 

(ration of fortiloiurt mill b T P. An habtiff vwd. a *hehait of -ome thakur w family idols. 

It it contended that if a mortgagee withe* to ww , of dtlrutier property, which had been 

may do so within the time li.mled by Art Hr - ( the lar.a ,,. nuk j ^ , han |2 before seit. by hit predecessor 
ration Act of l»77; that, on the l»t of July. !»<• “» W 1 ; m title, who had granted a mokunaree lea*c of the property 
to maintain for«lo>uie suit' »»' curfetred « i0 consideratket of a fued rent and the payment of a fine 


moctgagets; and that the Lmitatioo 


fastened on those suit*, and provide.) w Jtai* as me n- u M |,. 
for them. Hut in the year I87». «hen ra, surt for lomhoute |jtk>n ^ oJ 


equal to the amount of t*o years’ rent. //•/■/ that the suit 


and provided M) ytai» as the h- it . „ 4% M iy IfW j Ur limitation under Art. 134 of the Limi- 


could be brought, the tight of the mortgagee to 


The present case i* indrstingui JiaUe from that reported in 


was wholly extinguished, and the title ol the P 0 J ,h j* H '' 1.161. A. 148. Whatever might have been the inclination of 
under the mortgagor freed from the mortgage. And tbe j ,^ r „p, 0 K)ri if the matter had been rti uHtgrt, it seems to 


wbMviucnt citation of suits f«r foreclosure could i*x. except lkdr | y;f j«hips that they would not be justified in reviewing 
by clear enactment, revive the extiml tight. , » tfci i«' on an ti fiirtt spplcation the cuisidcicd judgment of the 
dear enactment, is. imleed. the other way. !«•' • «■ »'•* Hoard iHimed after full aigutntnt. They will, therefore, 

the Transfer of 1‘roperty Act »ay*tlut nothing them* shall in 361. A. 148. They do so with 

affect " any right or lability aii*ing «nt of a h gal leUtiu |fce ^ htdUtio* lwau*e the language of the attkle under 
constituted lxfore this Act rome* into force, or any ittot j n (h^t case ami in thi* has l«n altutrl by sub¬ 
in respect of such right or liability". . , legi*Uii<ei. (brJ \httugiltu.) ISHWAR SHVA 1 

The appellant, the lepresenlative in inltre*! *u * CHAM* JlN r. RAM KaS.U GHOSL 

gag,c under a morlgag.- in the tngh*b f-rm. *ord the (1911)381 A 76 38 C 626-16 C. W. N. 417- 
n orteacor and purebasen f.«-n h.m of portnms ol th- 9 M l t. 448 8 A. L. J. 528 13 Bom. L R. 421 - 

nmnrnv for NB*tm of the mortgage .*U. or. ll C. L J 238-(1911) 2 M w. N. 281 -10 I. C. 683- 


toV^otnilhe mortgager! pr^rt^. and » 

possession. S, the original mortgagee. A 

ceedingc for foreclosure of the mort^T •P ** 1 ^ - Wo,i,-ht*M I 

gagor only, and had b, virtue , ^ ^Maurngof-Limitot, 

owner as ag ain't him on or strictly before M-J 1 ^ fJtm I0 .p, bC aU s t jm,t 

(..an the morlgacor were, howesti. ■"» " „,i /t 


tn—Dttrtt against :,<ufn< found- 
rtuniou/rt—EfftU of, ok their 


n orteacor and puitbawr. fr«mv him of porteer. oi rm 9 M L T. 448 8 A. L. J. 628 -13 Bom. L R 421« 
mrHtgagerl proper.y for recovery of the 14R L J. 238-(1911) 2 M. W. N. 281 -101.0.683- 

to redeem the mortgager! property, and 

possesMon. S, the original mortgagee. hid ^^ 

ceedingc for foredoMire of the mortgage ag»“ - Wordi—Entitled to foiunion of immrtaMt frefitr- 

gagor only, and had by virtue them! ^ , r _J Uoningof-hroiUtitK-Utiretcgoinil nd<no found- 

owner as against him 00 or strictly betore Ji -* - iJm 10 .p,, it , u tgJini , rturuoutn-FJTtil of, ok their 

purchasers from the mortgagor were. „ „ghl /. 

parties to those prrxewlmgs. ard t « t ^ monk - entitled to poveession of immoveable pio- 

affected by them, and the mortgagee r,g ^ pciy-in Art. HI of the limitation Act of 1877 refer to 

became barred m August. 18/ . the then existing la*. It cannot I* construed as altering 

laots’ suit was instituted only in - tDdrf Act 132 of the la* respecting the effect as against a Hindu 

Held that the right creatio* reversioner of a decree fairly and properly obtained against 

the Limitation Act of Property Act a Hindu widow for p^ion of property to whkS she 

of suits for foreclosure by the Tanster ^ ^ t0 ^ hu , b4nd . Thc fetwiooer ^ b 

' 9 i. 6 l’ . that within the meaning of boond by such a decnw will not. by virtue of Art. 141, be 

S.UOoUto^fratSS Property Act. the right of the entitled to bring a suit for possession of that property on 
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LIMITATION ACT XV OF 1877MC.'«-) 

Art. HHM 

Ihe drath of the widow. ( 1 ) ISir Ruhird C.uti). II.XKKI- 
NxTII CHxru.KJI MOHUNT MOIHOOK MOH: N Go- 
SW.iMl. I1893) 201 A. 183 (192; - 21C. 8 = 

6 Sar 334 

followed in (2) {Laid 7 'jih/ik.) Ml. JvGC.ii lUl r. 
UlSAVA LAL ( 1929; 56 LA. 267 51 A.439 = 
27 A.L.J. 716 33 C W N 809 30 LW 60- 

10 Pat. LI. 627 -31 Bom LR 891 60 W N 589 
50 C L J. 52-1171C 498 0929; M.W N. 762 
A I R 1929 PC 166 57MLJ 160. 
—— Limitation—Decree agaiim widow foutwW c«. ret- 
/uditala against reversioners—Effect of. on their lights. 
See Hindu Law-Widow DiCkti againm-Kes- 
JUU1CATA AGAINST REVERSIONERS—Ll Mil ATION. 

- Prior legii/.ilioii—l/iito'y ef — lk< r,e apinit 

widtw—Efat agaiint rntruoner of— Article if alien. 

With regard to a '-.lit fir pns.ession of imr.'.n«Uf pr* 
pc.-iy brought b) 4 Hindu rcver-ioner entitled I.. the pu>-«* 
sion ol lh.it propcily on the ileath of a H i eta widow, the 
law, uniter tl*c Limitation Act of 1*59. was that *urb a suit 
must be brought within twelve year* fioen the time when 
thu cause of action aiose. By the Limitation Act of I$7|. 
the whole of the Act of 1859 which applied to the limitation 
of suits was repealed ; and by the 4th section H was enacted 
that, subject tolheprovi.iors contained in<ertain 
every suit instituted after the period of limitation prescribed 
therefor by the second K hedulc to the Act Mi be dba* 
scd, although limitation had not beep set up as a defence. 
Art. 142 in the >econ«l schedule is a> follows 

" Ltt* 'uit (thM i' f,»i |.i*«csvion ..f immoveable proper 
ty) by a Hindu entitled to the potion of im*..«.aMr 
property on the death of .1 Hindu widow, l-eriod of limi- 
tation—twelvr years. Time when period begins to tur.— 
when the widow dies.” 

In 1877 this Act was repealed and the limitation Act of 
1877 was passed. In that Act the same peiital of limitation 
was by Art. HI prescribed to a suit by a Hindu or Mah> 
medan entitled to the possession on the death of a Hindu or 
Mahomedan female. The words “ entitied to the plosion 
of immoveable property" in .\,t. HI refer to the then 
existing law; and. if under that law. a reversioner being 
Ixwnd by a decree fairly and properly obtained against the 
widow could not bring a suit for poMftion. he could not do 
so by virtue of Art. HI. An. HI cannot I* construed a» 
altering the law respecting the effect of a decree iWl 2 ). 
(Arr Ruhr* Conti.) HARRINATH CHaTIERJI r. MO- 
HUNT MOTIIOOK MOHUN COSWAMI. 

(1893) 201.A. 183 21 C. 8= 6 Sar. 334. 

Art. 179. 

- .Vor/filge decree — Sale—UrJ.r ahdnte fer-Afp/i 

Oitio/i for, barred unit, Art.-fsM ,mtid by C. P. C. tf 

1908. 

An application for an order afeolote foe sale which was 
barred under Art. 179 of the Limitation Act of 1877 at the 
expiry of three years from the date of the decree and before 
the passing of C. P. C. of 1908 is not revived by any of its 
provisions. {Lori Melton.) ABDUL MAJID:. JawaHIK 
Lal - (1914) 36 LA. 350 (368 »= 

16 Bom L 395=(1914) M W N. 486- 
18 C.W.N. 992 -16 M L T. 44 -12 A L J 624 = 
1 LAV. 483=19 CL J. 626 = 231.C. 649= 
27 M.L.J 17 

Arts. 179 and 180. 

- Applicability—Mortgage—Dei ree for ule of High 

Court-Ordt, absolute in-Application- Limitation- P,i- 
vy Council appeal from decree dis mined for default ef 
protee uhon—Effect. 


LIMITATION ACT (XV OF Wl)-{Contd) 

Arts. 179 and 180—(OW.) 

The question was whether an application for an order 
atvJuic for sale was or was not barred. 

The preliminary decree was passed by the Sub-Judge on 
12 5 1N90 for the sale of the property unless payment was 
made cm or Wore 12-8-1890. That decree was affirmed by 
the High Court 1 * appeal by its decree, dated 8-4-1893. The 
mortgagor obtained kave to appeal to the Privy Council, 
but did not pnrecute his appeal, and on 13 5-1901, the 
appeal wa* dismi^ed for want of prosecution. 

On an application for an order absolute to sell the mort¬ 
gaged proper in' made on 11-6-1909. it was contended that 
the appbeathm wa> not barred, because the rkrte which it 
was sought to enforce had been constructively turned into a 
decree of Hi* Majesty in Coutvil and assigned to the date 
of 13 >1901. by virtue of the dismissal of the appeal for 
mar,t of prosecution on that date, and therefore the period of 
limitation wa* 12 years from 13-5-190], by virtue of 
Art. 180 of the limitation Act of 1877. 

H,U. overruling the contention and reversing the Court 
befow. that the only devree capable of enforcement was the 
dare* of the High Court dated 84-93. that the period of 
limiutfoa applying to the enforcement of it at all material 
timo was therefore a period of 3 ytan. and that the appli¬ 
cation for an order absolute was barred by limitation. 

The only decree for sale that exists is the decree, dated 
8 4.1X93. and that i» a decree of the High Courl The opera. 

Don of this decree has never been stayed, and there it no 
decree-of Hi' M-jcsty in Coumil in which it has become 
merged. {Urd Mndtm.) ABDUL MAJID V. JAWAHIR 
UL (1914) 36 A. 350(353 4)“ 

16Bom LB 395 : (1914)M WN.485- 
18 C.W N 992 -16 M L T. 44 -12 A L J 624 • 
1L W 483-19 C.L J. 626 - 23I.C. 649- 
27MLJ. 17. 

LIMITATION ACT (IX OF 1908). 

Arbitration proceedings-Applicability to. 

- ^Arbitral, r—Legal defence!, ine/uding dtfnte of 

limitation under lUtnte-Duty to give (fat I*. 

The Indian Limitation Act. 1908. applies to arbitration 
proceedings, and an arbitrator acting under an ordinary 
submission to arbitration is bound to give effect to all legal 
defences, including a defence under any statute of limita¬ 
tion. 

Although the limitation Act does not in terms apply to 
arbitrations, in mercantile references it is an implied term 
of the contract that the arbitrator must decide the dispute 
according to the existing law of contract, and every defence 
which would have be*n open in a Court of law can t* 
equally proposed for the arbitrator's decision unless the 
parties hare agreed to exclude that defence. {Lord 
Sshoen.) K.uiDurr Ramkissin Da$$ r. Sassoon A 
CO. '1929)561 A 128 = 66 C. 1<M8- 

33 C.W N. 485 - 29 L W. 682-6 O.W.N.473- 
49 C. L J. 462 115 LC. 713- 27 A L J. 264 = 
31 Bom. LB. 741=A IB (1929)PC. 103= 
(1929) M W.N. 546 = 56 M L J- 614- 
Plan of. 

- St> LIMITATION ACT OF 1877-PLAN OF. 

(1899) 26 LA. 71 (81) = 23 B. 725 (736). 

Bight barred prior to. 

-No revival of. See LIMITATION ACT-EARLIER 

ACT. 

S. 3. 

-Plea of limitation-Necessity for-Court's duty and 

power to take notice of plea of its own accord. See LlMI- 
TAT10N—PLEA OF-NlCESSITY FOR. 
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LIMITATION ACT 'IX 0F lfiMHOatt) 

S.5. 

DECRF.E favourable—Right OF PARTY to. 

-Deprivation on light pounds of—Impropriety of. 

M t c, [ - F .vou...u» S - S o 1[ mn 

Time barred appeal—Admission of. 

-Ex part? order of-W<tti** b r<tf*td<* /-. *>' 


LIMITATION ACT (IX OF 1908HCV»tf.) 

S. Mf-'.) 

TIME-BARRED APPEAL- ADMISSION OF -(CentJ ) 

Held . that the fact that the party had acted on mistaken 
! advice as to the la* in appealing to the High Court did not 
! pm lode him from showing that it was owing to hi> reliance 
on that advice that he had not presented the appeal to the 
Di'trkt Court within the prescribed period of limitation, 
ami the High Court rightly decided that the party had 


fi*il kM*r-M u " l *" ut,Mf *' 1 the time allowed. (5»c /.-*« Pdge.) SUNDEkRAl 

'"where an order is made admitting an 
out of time in the absence of ropotv.ent. and mhuui *M* 
to him. it must, in common fain**. be 
term of such an order that, though unqualified »n 
iUhould be o(K*n to reconsideration at the ms. a me of the 
party prejudicially affected. Further <m* 

The respondent, it U open to ^^rt at ^b^f 
the anneal to entertain the question ot hmiUt.on ami 

ssr^TfiSsEYS 

7LW .IM.(WI) ***** 

_ Gm.i> t.-HKlU« «>■■» «"* 

' uTs'sdtk.LWuta *«'* “"'i* I2 ‘CuI-F.v^.a.u 

lion .0 admit an appeal presented after the presenbrsi pt.K«l TO. 

of limitation if there was softs lent cause for vA |- Order nMig-Privj CtomTi irttrftrmt Vilk 

it within time. The true guide fora court » whether th. 

aoDcllant has acted with reasonable diligence m pr«-<vu mg , ^ w ipp | 1<a ,jon to the High Court to exercise the 
his^appeal and if he has been delayed I? protesting rt>" w tof d, fm | upon it by S. 5 of the limitation Act. by 

A *T Ml IIOCWOlBp v* l - --o ‘ 


COLLECTOR OF BUf.At'M (1918)16 I. A. 15(23)* 
43 B 376 ( 384)*- 21 Bom L. R. 1148 = 
23 C. W N 763 * (1919) M W N. 254 = 52 I. C. 897. 

.- Gimndi ft* — S*6irit»l (tuu—Proof of—O hm oh 

It is the duty of a litigant to know the last day on which 
he can preset.: his appeal, and if through delay on his part 
it becomes necessary for him to a'k the Court to exercise 
| in hi* favour the power contained in S. 5 of the Limitation 
Art. the burden rests on him of adducing diiinct proof of 
1 he sufficient oust on which lie relies. (Sir Lawrme 
Mill.) KKISHNASWAN! PANDIKONDAK V. RAM A- 
Swami CHITTIAR. (1917) 45 I. A 25(28)- 

41 M. 412-23 M L T 101- 16 A. L J.57- 
22 C W N 181 20 Bom L R 541 *27 C. L J. 253- 
4 Pat L. W 54 7 L W 156-(1918) M. W. N. 906- 
11 Bur L. T. 121 -43 I. C 493-34 M L. J. 63. 

• for. not to he made on light grounds. Sff 

decree—Right of party 

(1927)661. A. 7-6 B. 29. 


dvifKSdErV/Tfra mriew. whether Tbkh In appeal 'ma, be'admitted after dale, "when thi 

Errss sssts zjsltj 


19B0OL.i8MM26PW.RX917 = 


Court that he had sufficient cause" 
-ue time, the High Court held that 
the delay was not made out, and rejected 


satisfies the 
f« IWA appealing in 
(it can* f«* 
the application. 

II,U, that the Privy Council could not properly interfere 
in >ach a «a* unless the) were satisfied that the refusal of 
the High Court to admit the appeal after date was 
. wrong, and that their Lordships were not so satisfied (26 7). 

, , p„ ^ProeeediHg, («T Ankur Wil**.) kAM NARA.N JOSH. ft PaRMFS- 

I, (vr-Midstf of rw |KT sc Mar/ 


trmtmtttuhmib •*****for 
A mere mistake in law h « g ?£* 

asking the court .0 exercise i s drcrrtw. u«kt 

when it has in fact ^_g Sg «Wcli 
be the foundation of an application tor «* C 
may lie granted uiwkr S. 5. ui(1 by Full 

The aliove rule being one ol" ,|*i, 

Bench decisions in Imfia»«» , T, ,j p.^n.) 

Lordships declined .0 interfere with *. V** 

BRI) JNDAR SlNCH^KANSm RAM^ W J l69a 

allowed for an appeal to the D**nct Ccurt. 


WAR NARAIN MAHTA. 


(1902 ) 30 I. A. 20 - 
30 C. 309 (3166) ■ 8 Bar. 431. 


_ at Ic—Prllimitaiy dtltrmin§llm of, 

tiler mliet — Srtnaly. 

Their Lordships observed that the procedure of admit- 
ting by an /x fa Hr order an appeal presented after the 
period of limitation allowed by the Limitation Act, 1908, 
was open to grave objection and impressed upon the Courts 
in India the urgent expediency of adopting in place of that 
practice a procedure which would secure at the stage of 
admission, the final determination (after due notice to all 
Mrties) of any question of limitation affecting the compe¬ 
tence ol the appeal. (Sir Lnorenu Jtttbnt.) KRISHNA- 
SWAMI PaNDIKONDAK V. KaMASWAMI CHEniAR. 
(1917) 45 1. A. 25 (27 8) = 41 M 412-23 M L. T. 101 - 
16 A L J. 57 = 22 C. W. N. 481 = 20 Bom. L B. 641 = 
27 C L J. 263=4 Pat. L W. 54=7 L W. 166* 
(1918) M W. N. 906 = 11 BurLT. 121 = 431. C. 493 = 
1 34 M. L J. 63. 

-When a memorandum of appeal is presented beyond 

the prescribed period of limitation the proper order which a 
jadge should endorse upon it would be to the following 
effect: “Presented for admission on the (date when the 
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LIMITATION ACT (IX OF 1908)-(Cm//j 

S. 5 -{CeutJ.) 

TlME-BARRED imU—ADMISSION OF-'CW.) 

memorandum of appeal wa» luroleJ into the ''S.e of hi> 
court). Let notice go to the re*j»nd<r.T« (date of the ciderT 
Court- in India ought urgently t.» adopt a pto.ctlurc 
which should secure at the stage of adr.ii"ic* the final deter¬ 
mination (alter due notice to all pieties) of --ay qer*ii«a of 
limitation affecting the competent <>f the appeal. (Sir 
John FJg;. ) SUNhF.RB.il P. COLLiCTl* <»» teLGvUM 
(1918) 46 I A 15 (22 3)* 43 B 376(383 4)- 
21 Bom L R 1148 23 C. W. N 753 = 
(1919) M.W.N. 264 521 C 897. 
TlME-BtRRFD AFfEAl.-DlSMIMALOf. ON 
that o round—Jurisdiction. 

--Wrong Chart in which apped pien-Moi—Juri*d* 

ti»n of. Sit S. 14 -Wrong Court 

(1920) 471 A 255-263i -48C 110(1178). 
S. 6. 

APPl MMIII.ITY of. 

-Kroamidar—Real owner'* heir's 'ait for poworimi 

again'! -Minority of heir—hxten*ion of time by irx'On of. 
Sit ART. 144—BENAMIDAR. 

(1893)201 A. 38(46. 49)-20 C 560(570). 

-Claim Mail by minor claimant. Ste ART. II (1)— 

MINOR CLAIMANT. (1876) 31. A. 7(24 5)*- 

1 C 226(242*. 

- Minor—Guardian's not during minority «r Ala// 

<>/. 

The benefit of S'. II and 12 of the Limitation Ad of |8» 
applies as well to the petiod doting which the <£*aUfilT 
continues as to the periml when the dRaltfiy ha* cea-c-l. 

Uiil. Ihcufore that a min*»c coul!., 
piralion of the year provided by S. 246 ,4 C. I*. C. of |Jt?9. 
bring a >uii by his guardian. whil*t the ilisrUlily of infan > 
continues (25). 

The conttary conduction is unrta'On.iUe in it*elf. siace 
il implies that the infant*, slaira. which i* almUtcdlj M 
barred, was a"erted t<« *onn rather than too Lie; ami il 
cannot bo the policy of the law lo p.Hprw the trial of 
Claims. Again to render Muhacoii'liu.ti.* imperative 
the phraseology of S. II mu-t le altered b, nuling the 
wotd' "after the (liability shall have ceased” precede, 
instead of following. a* they do. the wor«K "within the same 
lime” (25-6). (Sir Jama W. C.d:Ut.) MU>$AM\|\T 
Phoolbas koonwak ?*. Lilia Jocf^hur Sahov 
(1876) 31. A. 7= 1 C. 226 !243) 25 W. R 285 
3 Sar. 573 3 Sntb 236 

- Mmo, k*n<( guardian (jfJit „/ 

miwrity. 

T| ,. U, that.i «,<■ minkl km U., I™,*, „ lfcl 

Ihc minors behalf by his guardian <fes not deprive the 
minor of the protection given to him hyS. 7 of the Umi- 
U.ion Act, when il empower* him to m* after he attains 
his majority. (Si> Arthur H'i/m.) M.UlAKili Jag a- 
DINDRA NATH ROY BAHADUR f. RANI MUIANTA 
KUMAkl Deri. (1904) 31 1 A. 203 32 C 129 (142) - 
8 C. W. N. 809 = 6 Bom L R. 765-1 A. L- J 585 * 

8 Sar. 698. 

-Religious Endowment-Idol-Property of-Scit in 

regard to-Limitati.»n -Shelail a minor at time of accrual 
of cause of action—Effect. Srt Hindu Law-Religious 
Endowment-Idol-Shfbait OF-SUIT BY. in 
REGARD TO ETC. (1904) 311. A. 203 (209 10) = 

32 C. 129(1412). 

- Sfa ill Am pnuribiHg ipttial ptriodt of limit* 

lion—Applicability to ram of. 


LIMITATION ACT (IX OF 1908>-(CVfl/«O 

S 6 -<(>*/</.) 

APrUC.ltIUTY OF -(Conti.) 

- Sit Blngai. Regulations—Land Revenue 

ASSESSMENT (RESUMED LANDS) REGULATION III OF 
1S2S—S 13. CLS. I AND 2. (1868) 12 M.I.A. 226(238). 

- St, Forfeiture act IX of 1859. S.20 Proviso- 

Limitation prescribe BV. (1874) II. A. 167(176). 
Disability within meaning of. 

-Disqualification of proprietor under S. 6 (a) of 

Bengal Court of Wards Aft of 1879 not a. Sit BENGAL 

ACis Court of Wards act of 1879.. Ss. 6 (a) and 
(1918)461 A. 60 (63)--46 C. 694. 
Effect of. 

-The effect of S. 7 of the Limitation Act of 1877 is 

that a person under divaUfily may institute a suit within the 
•ame period after the disability has ceased as he would 
otherwise have been allowed under the schedule, but subject 
to a p*o» i*o that the time >hall not in any case be extended 
fw mote than three yrat> from the cessation of the disabi¬ 
lity (X7! (fsrd/huy.) VASUDEVA PaDHI KHAIMS™ 
GlKl f. MaGUNI DEWAN BlRSHl Mahapatrulu 
GaRU. (1901) 281 A. 81 - 24 M. 387 (395) - 

SOWN. 547 = 3 Bom. L R. 303=7 Sar. 819. 
Ss 6 and 7. 

-Case* not falling under—No suspension of limitation 

in it jaul to. Sit BKNCaL ACTS-COURT OF WARPS 
ACT OF 1879. SS. ft (*) AND 27. 

(1918)461 A 60 (63)-46 C. 694(699) 
—— IVrsons under disability-Exemption in favour of- 
Imy.li alien Iiy equitaMe construction of—Statute 'necia 
*4f-co»laiacd. S,t FORFHTUKF ACT OF 1859. S. 20 

r’ROYlSO—IJMITA 1 ION PR|SCRIBED BV. 

(1874)1 LA. 167 (176). 

- Ss. 6 to 8 -llenrfit of-Pcrsoo entitled to-Person 

entiled t<»*ce at time fi<«n which period of limitation is to 
le reckoned only-Hindu law-Joint family-Fcther— 
Alienation l«y—SaiV suit to tecover property subject of— 
Son. in (xistrnce. and *on not in existence, at time of alien- 
.«tkm—Suit I<y—limitation. Stt ART. 126. 

(1924)621 A. 69 -47 A. 165. 

-S. 1—fhubiHly of ,Kt of start/ p/tinlifs-Dil- 

thrCt iapaUi tf bting ciun talk tut Us iewurniut— 

Efut. 

In w about the year 1894 the appellants' father. A f . enter¬ 
ed into an agreement with the respondent under which the 
lesMtdent w*. appointed agent for the purpose of collating 
:<nts and profit* from a forest land, tendering 
xcounts of hi* management, from time lo time. 
ui.V. .V died in July 1899. He left three sons, the 
appellant', two of whom were minors. The agency *» 
terminated on 161-1902. In Seplember 1W4 the appellants 
■ ommenced the *uit out of which the appeal arose against 
the irspondent claiming a declaration that the respondent 
wa* liable to render accents to the plaintiffs of the amonnts 
rcafi'cd in tespot of the said property for the whole period 
of the agency. The two appellants who were minors did not 
come of age until a month or two liefore the hearing of the 
.nit by the first Court. The respondent relied upon S. 8 of 
the Limitation Act and argued that limitation was not sus¬ 
pended against the minors. 

HiU that the answer to the contention was that the two 
appellants who were minors did not come age until a 
month or two hefae the hearing of the suit by the first 
court, and that the appellant who was of age, was not capa- 
Me of giving a discharge which would bind the two minors 
(MX (Ltrd Par moor.) NABIN CHANDRA BARWA f. 
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LIMITATION ACT (IX OF 1908HC**O 
S. 7-(OW.) 

CHANDRA MAI.HAB PA*^A. flSlSMiOl 

5 L W. 462 = 20 W. IT W 
(19161 2 M. W. N 565 21C W N.97, 
24 C. L. J. 509 18 Bom 

-Hindu join. Mmily-F^r-AlK-na,^ 

*on barred from q^iorin f -b««. o( ' 1 J 

See ART. 126. (1925) 631 A. 36*48 A. 15* 

_S. 9 —Aw>liability—Fn'ion of imcreM'of octfnr 

Vl0 ,:,h |,» followed by—S. V («*>«• the- prmbiom* 
of he Kngli'h Sm»A.NT- 

27 * L 1 JOlwlw* 1171 c K 

'A. I. B (1929) P C. 158-58 M L J 604 

-8.10. 

APPLICABILITY OF. 

CONTROL OF ART 1 >4 »'• i f 

MEANING AND APPLICABILITY OF ART. |U-CUF 

aia sg * 

1FCTION GIVEN BY SECTION TO-KlCH I « 

,o '- 

VALUABLE CONSIDERATION. . IM _|. N |„s 

Words in. 

APPLICABILITY OF. 

•- Bn*k rftrnit-Snil ,^ h „ UnA 

The Claim brine f«J r<W00 U r.trrihc<4d 

la* or under A«. XIV 1*^. U« appS 

commenced '* M.ONSHIF 

cable toil ( 606 ) ' RfT.ru. 

BUZIOOK RUHJFII : n «T^661«8W B P C 3 
(1867) 11 M I A 2 ^‘ th 59 . 2 Sar 259 


?#iilrtittirt I mil—Can,„ um f f 


*f,aiktJ 

—irMti ari’ti'if k/in •' h ‘ 

distinction between a «*»* «« . • h afi ^ ,*|y l.v 


Taylors. W and 

distinction between a «»* w ** n .^h arrie wrff '-T 

jJ^KSSESoSl Giorn'v W—™ 

CLARKSON «•• K. C. D* v '* * 32 M . L T. 196 P C 

- ■ - aHaimtJ h 


GmrnmJt «br« -Jan. 

The old da.tb.erv 

ions, Including thepW^Md^ ^ thrcfcJo , o( 
On his death, the auth**^ the Col- 

his sons as Zemmdar of P^on' • a( *j« Regulate 

lector to take the e* a,e u " d . w £d. took p> 

V of 1804. Upon that «**£■*£, KM of falbRc.hc 
of the estate as guardian* °»A. proclaimed as | 

property was given over to him, and he 


LIMITATION ACT (IX OF 1908MtW.) 

S 10—<(W.) 

ArrUCABILIIT OF —(C ntJ.) 
zemindar. Whilst A* wax thus in potion of the property, 
he was tried foe high treason ami rrtwrllkon, ami convicted 
and xertenced to death. Hi* Male wa» declared to have 
|«n forfeited under S. 3 of Kcgubtion VII of IWW. and 
the G.wetrmerit came into pt*c«4m, claiming by way of 
forfeiture fioa. A*. That wax in the year 1833. 

Tbc ptaiatiff. claiming to be the true heir of the old Zt- 
mii.br, brought the suit out tf which the appeal arose 
against the Sevretaty of State f««r po*x<-**i.Mi of the Zemin- 
dare awl al«- f« ar account and repayment of the «uW- 
T^ntly xcrein? in««r. Tl« pbintiff came <4 full a«e in 
1837. and from that time down to tin- date of .urt (.11 more 
than the period raewtioewd in the *tatotc of liinitltioit* had 
ran. The plaintiff. however. .ought to *.-t >Avr the bar of 
limitation by irfying upon S. 10 of the Limitation Act of 
1877. lie cofilnwkd that A* ha.l lam M into |to*«wii« by 
the Cunrt «f Watdx by mi*tale. and that, under the ciniim- 
uawes already *tated. the Government «»ming into po>*e* 
S o« under a ilaim at forfeiture from A' Were a |*T>on in 
wb«<m the pr.perty had Income 'Wed in liu‘t for a *pecific 
pa,p.x» within the meaning of that section. and that the xml 
•a. Uu» R ht agaiu*t *«‘h a p.n*<.n for (he purpu*e of fol¬ 
lowing. in hi* or tb.»r hand'. *n h prfNH. 

HHJ. afrrniie the f.mrt Irh*. that S. |0 had no appli- 
ationtothe <a«eano that I he *uit »a* lurml. {UrJ 
fUs/Htn*) ZmiHDAK OF PAICWHMH 1 SECRETARY 

or stah rat inn a. f UN) 181 a 120 ■ 

8 M 525«4 Sar. 644. 

-Mabomedan family-Rrotber' in management of 

father 1 , e-tate in. Iodine 'hare thfrein of mite* *i.ter- 
SaW *4 pnfint) by. including *hau of silSer—Si*tn\ *uit t‘* 
rc-^« be. .hare in «a< of. S lO-TRUSTfTS WITH¬ 
IN MEANING Or-MUtOMH»AN FAMILY. 

(1888. 151 A. 220 16 C. 161 (169). 

-LWr r.Jk iJ inh‘ at lilt' f>‘h' r 

Iff/fhiminl -Cimantli:.- Iin,1 rfutim-CiH *f. 

W'.u ihlflilMwofibvdata i* cm»trwlii«Irast 
ado ting n»-**v whnb never wj. ttdnicd into |x»*-x'*ion *> 
the pr- uity of the *biman:.tl«- claim Would be affected by 
lb. Statute of Umitati<ei (.W). Gl OF I KEY TtlGN- 
WI TH CI ARKSON P. K. C. lMYHS. 

(1922)32 M. L T. 196 P. C. 

-Mipur Enirvmoil—hnml nfit rf manaft- 

mtnt »f. or ngkt rf—Suit to flint- 

l,ilt—Dtff*lr*t rJmittinf It tf tiuitff ana te tf in 
mamag, mtnt at ttnk. 

The taprex'ion 11 for the purpe^e of following in his or 
their band* *wh proper!)" in S. 10 of the limi.ation Act, 
mean* f« the jwipeecj fevovering the property for the 
lrw*t' in quexlMS. When pr<-|wit) u-.l b U* *«me purprne 
other than the proper |«i|io^ of the tiuxl. in quctroo, it 
ma; be recovered, without any lui of time, fr-an the hands 
of the peevim indirjted in the »telH*n. Hut there i‘ mo 
quesiMiof leoocting the prupniy for the IruMs <4 the 
rmlowment. wheif the defendant admits that he i. ;e lru>t« 
and say* that he i' applying the peqwiiy to the- trust* of iIk- 
ernkmoMirt. Where there is m> eeider/e that he is not 
applying the propeity l" the Uwxt'of the edoameiit, and 
there is no rea-rai to cooelode: tlut the |M«petty would U- 
more applied lo tbo< tiws'sif the plaintiff re Art f red the 
property from the defendant.the |4iin:i(f is suing only for his 
( ,«n pei-onal right to manage or in some way to control the 
management of the rwlowment. and the case does not fall 
within S. 10. (Sir Atlhu, //.fW«-). BaI WANT K'.0 V. 
PCRUN MM. (1883)101. A. 90 f96)- 6 A. 1(9 10) 
12C.L.B 39 4 Sar. 435. 
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LIMITATION ACT: IX OF 1908;— C dd.) 

S. 10-(C n/d.f 

APPLICABILITY 0f-(O»lJ.) 

--Appiouil ;*i.d followed in (/ rJStne.) AU'h'A' 

fllEIHM ClIUTY VlNk.vrvCH.U.lPtllll lil M- 
sw.uuciL. 1 1919) 46I.A.204(22S - 43M- 253 
26 M L T. 479 1919 M W. N. 850 
10 L. W. 642 17 A L. J 1097 22 Bom L B 457 
21 C W N 249 531 C 288 37 M L J. 460. 
■——Still to tol/ MNf froftilj h-m hml. 

A Chinc*v ■>—in the Striils Nctik ritrwt*ilml in l»2. 
having executed J Mill in c hintz form in lh»- yea; 1S74. lly 
hi> will the lvi.it.n |no\idi-l that hi* po-prtty wa* !<■ I<c 
dealt nilh k pay mint of a uij laip nandti <4 pnuniaiy 
legacies ami alter th,y lud Urn paid ami 1 V 

residue was ro be divided into .’my dure*. A* to |fc 
tho^e shares he dire.ted that they >b<*kl be the mean* >4 
hi> maintenance during hi* lilrtime. ami *l»«M be " K.o; 
lin lor yearly and other sacrifice* after hie death ” K ;i by 
cIuuh- 4 and by <ln*e 22 the «e*tolor’* trill it appealed 
that he contemplated that that ivddw *houhl be Irft 
un.di'liibuted for 16 years. At the txpiruiiotv of l<* year* the 
testator declared by clan* 22 that the incooie of tire *hato 
should " begin to I* my •<** and gumboil* (.a grand¬ 
children) Kong lin Ik yearly *jwificr* a* wHl a* for *acri- 
licts in spring and autumn." 

The plaintiff wa* the legal reprc*entatiee of a grand¬ 
daughter of the testator, her gr-ndfather. the ie*tat«\ v«. 
having died in the total.*’» lifetime. She instiiiled the 
suit out of which the appeal ar..*e a*king that the gilt of 
the *aid *ixtren 'Uticth* of the te*id.r to tl* “ Ion; hn " 
Should l« rluhired void and distributed arwerg the mat nf 
kin. The del.idant*. the,ucut-^'ol the will. rar*<d the 
plea that the suit wa* lurted by Imitati.*. The plaintiff 
sought to gel over the pita Iry c.uvtemling that *»n wa* in 
fact entitled under the knefit of the tru*t ,, ntaincl in 
cl. 22 of the will, and that the *uit wa* not harm) by virtm- 

oh he provision* of S. 10 of the Straits Settlement* lirri 
tations Ordiance No. 6.1896. 

J/tU, overruling the plea. that, even assuming that in cl 
22 there was an intention that a grand daughter should be 
included. S. 10 was nevertheless maskable. 

The gift is not to the da« Uneficially. but to perform 
ceremonies wl* 1 , it ,* *.,id m-.h, the grit void; *othat cm. 
on the hypothesis that cl 22 wa* intended to irvdu.le a 
grand (laughter live plaintiff is m< .etking to restore the 
properly-to the trust l«t to tale it .way. and coo^ooentlr 
S. 10 is inapplicable (lord flnekm.nt,,.) Kh.Uv Sun Tl k 
t>. CHICH HOOI GNOH NFOH. 

(1921)491 A. 37 ( 44 45)-30 M L. T. 160 = 
26 C. W. N. 495 ■ 25 Ben. L R 121 
A. I. B.(1922' P C 212 
Control of Art. 134 iy. 

- See Art. 134—Control of. etc. 

(1921) 48 1. A. 302 (315) = 44 M 831(843) 
MEANING AND APPLICABILITY OF ART. 134-CUE TO 

-Section if give*. See ART. 134-CllNl ROL OF. 

ETC- (1921) 481. A. 302(315)--44 M. 831 (843\ 
Transfer for Valuable Consideration 

- See art. 134—Transfer eor Valuable Con- 

SI DERATION. 

Transfer for Valuable Consideration— 
Protection Given by Section to¬ 
night to. 

-Knowledge at time of taking transfer that property 

was trust property—Effect. Set ARTS. 134. 144-Trist 
PROPERTY. (1923) 501. A. 295 (3001)= 

46 M. 751 (7567). 


LIMITATION ACT (IX OF 1906>-(C<W.) 

Ss. 6 and 7-(C. W.) 

Trustee. 

-.1 hkemeJan familr—Br.tkeri in management ef 

father', tale inelndm; tkart therein of minor inter if 
trunUtt for utter. 

Where it apprarwl that the Uothers of a Mahnmedan 
minor girl. wIkv were majors ami were managing their 
fa-her’* rotate. joined in the executirn of a Solenamah along 
with their m<*htr by whi.h the latter purported to convey 
Ibr si *n of the minor giil in her father’s estate, held, that 
the Uuthers were ma trustees for their sister within the 
MMiug of S 10 of the Limitation Ad of 1877. (Sir Bieh- 
uJ l net ) Mofl.VI ABU M VHOUED ABDOOI. KADAR l. 
SRI’IAII Am hi. Kakeeai Baku. (1888) 161. A. 220- 
16 C. 161 (169)-6 Sar. 224. 

-Sheluit or mottawalli if a. See LIMITATION ACT 

OF p**—ART. 134 —TruSiee. (1921)48 1 A. 302" 
44 M 831 (843,847 8 ). 
Tnut property-Following of—Suit for. 

- Il'kji n 0 . 

TV *«aiemeivi which was made in the authority of Bat- 
:u*t Ba Phuh \h! (I.L.K. 6 All. I) that the purpose 
«»! f 41 wingth. pf"p«-rty in the hand' of thetrusiees referred 
to at the end «-f S. HI of the Limitation Ad of 1908 must be 
the p»i|»>sc >4 nstoiiig it to the trust which is specified in 
the eailver part ..f the section b in their Lordships’ opinion 
a sound and critical te»t by which to consider whether or 
rvrf any pabular trust i* within the provisions of the 
sntkm. (L u Bn, km a <ter.) KHAW Sf.IN TfK J'. CHUAH 
GNt.H neon. (1921) 491. A. 37 (43)- 

30 M L T160 - 26 C W N 495 25 Bom L B 121- 
A I B. (1923) P.C 212. 

A.Y *ht S. 10— AIPUCaBII ITY Ot HeI.ICIOVS 
ENDOWMENT. 

Valuable Consideration. 

- See Art. 134—VALUABLE CONSIDERATION. 

Will-Trustees under-Next of kin-Undlsposed of 
property when vested in trustees In trust for 

- Salter v. C<rvna[k—Pnneifle ol—fcafflitaHlitf 

of. la (him 4 j next ef km a[amit will. 

The principle that underlies the case of Salter v. Cr.wa{k 
(1 Dr. and Wal. 668 ) is this that if property be set aside by 
a testator from the general body of his estate and vested in 
tiosiro up.-n cettain trusts, which upon the face of them 
are inadequate to exhau't the whole of the property, there 
remains as to the balance a trust impressed upon the trustee* 
in favour of the neat of kin or the heir-at-law, a trust fw 
the purpose of which you have to do no violence w hatever to 
the language of the will, for which it b unnecessary to dis¬ 
regard any intention or desire that the testator has expres- 
•ed, fo* which it is only necessary to imply that when the 
testator knew, as be must have done, that the specific pur- 
po*e to which the property had been devoted did not exhaost 
the whole trust estate, the balance would of necessity l« held 
by the trustee* for the heir-at law or the next of kin. 

That principle has no application to a case in which the 
only way in which the rwxt of kin can assert their position 
is by defeating the provisions that the te»tator has made in 
hb will. Where it b only upon tbc hypothesis that those 
provisions are bad that his interest arises it is impotable to 
>ay that in those circumstances the property was vested in 
trust for a specific pcrpo>e in which the next of kin was in 
any way intoested. (Lord Buekmaiter.) KHAW SEIN TEK 
r. CHICH HOOI G.NOH NEOH. 

(1921) 49 I. A. 37(4231=30 M. L. T. 160= 
26 C. W. N. 495=25 Bom. L. B. 121= 
A.I. B. (1922) P.0.212. 



THE PRIVY COUNCIL DIGEST 


LIMITATION ACT IX OF 190&-(l*.w«/.) 

S. 10 - (Contd.) 

Words is. 

-For tht pur pan */ foUottrn; ih Hi ri.u LutJi 

mh fnf/rty-MeaiiKZ <*/- 

Their Lordship. arc of opinion that the txprr-rion uxi! 
by the UgUlatanr. “ foi the paip"^ of folio*iag in hi> .« 
their hand. »uch property" (in S. 10 of the limitation Art), 
means for the puipo>e of recovering the pKfrtty for the 
trusts in question ; that when property t> u<d for some 
purpose other than the proper purpose of the trust. in qw- 
lion, it may be recovered, without any bar of time from t«e 
hand* of the person. indicated in the section (96). ( Sir 
Arthur HcUmu) B.\LWANT RAO KISH* \St t MAS DR A 
Chor v. Pakun Mal Chanbi. fl883> 101. A 90 
6 A. 1(9)-13C L R 39 4Sar 435 

- Sitali* S. io-Trust properiy-Foiuiwing 

of—Suit for. 

- Sprofit purp*u—Mtamnt*f. 

A spevific purpose, within the mewing <-f S. 10 nlth 
Straits Settlements Limitations Ordinance ft of IWJ. "**« 
be a purpose that is either actually and »p«ifi<ull> defied •“ 
the terms of the will or the settlement u*elf. •* a p-rp-e 
which, from the specified MM.OI be certainly afttmed. 
(hrd Dutkmuttr.) Khaw SilS Tek v. Chuah Hoot 
GNOH NEOH. • 1921) 491 A 37 (43) 

30 M.L.T 160 26C.W N 495- 
25 Bom L. B 121 A IB. ( 1922) P C 212. 

- 8 . 12 (1 )-n*U *t darn, imdgmm. * *rdtr- 

F.xtluiionof. 

The order of His Majesty in Council. dated 1ft h April. 
1838. respecting Indian appeals pnAibit^l the India* 
Courts granting leave to apywal t<> the Privy (■**.! 
"unless the petition far that purpose hr presented within 
six calendar months from the .lay of the date of the juris 
ment, decree, oe decreUl order complained >4." 

Ildl, on a construction of the Order in < «u*cB that. « 
computing the period of si* months all,wed. the date >* 
It hie h the judgment, decree, or decretal order waspmuounc- 
ed or dated should be excluded. KanaWMGR v NaraiS. 
On th( fdiiti** #/. 0869) 13 W B P C 17. 


--8. 12 ( 21 —Exdu*i'<n—Provision as lo-Simt appli 

cation of. by High Courts nneswry. 1/jrJ PMUrn*,.) 
II1IBOV N. SURTV fc T. S. ClltniVAR. 

(1928) 651. A 161 6 B 302 47C.L.J M0- 
6 0. W. N 479 - A. I. B. f 1928) P C 103 
30 Bom. L R. 842 26 A. L J. 687 32 C W N 645 
28 L. W. 207 = 109 I. C 1 54 M L J. 996. 

-Original Side Appeals-Applualelity to. So ART. 

j5 , (1928)561. A 161-6B 302 

- R(fuilit( — Mtani n ( and (fat *f-0*mi *" *ftf- 

^Tbe word " requisite " is a strong woed ; it may tc 
regarded as meaning something more (han the wool requir¬ 
ed. H means " properly teqdrfd . and it lh ""» 
the appellant the ncccsfty of showing that no part of tte 
delay beyond the prescribed penod is due to his wtaulr. 
(tZd Sim*") JIJiBOV N SURTV r. T. S. IHH1I 
VAR (1928) 66 I. A-161-6 B. 302 47C L J. 510 
V A R . ( 1 6 0 W.N. 479-A I- B. (1928) P C. 103 
30 Bom. L. B. 842 -26 A. L J. 657 = 32 0 . W N. 8*5 
28 L W. 207-1091. C. 1-54M L J. 696 

- RduiliH timi und(r IVkt ,,-FJrmoHi U fit (m- 

lidirtd In ddtrmimng. 

In determining what b the; requisite tune referred to in 
S. 12 of the IimiUtioo Act of 1908. the conduct of the ap- 


LIMITATION ACT IX OF 1908.-UW.) 

S. 12 (2MC. */■/.) 

pellaat be considered. No period can be regarded as 
requisite under the Act. whieh nerd not have elapsed, if the 
appellant had taken irasonabk ami proper steps to obtain 
the order. T»e proposition i* not sound that, in determining 
uhil petiod i> to be deducted in any cate, the time actually 
c>As«Ried in obtaining tlie decree i* to lie regarded. 

The qae^tinn wa> whether the Appeal Court at ('akutta 
was tight in holding that an appeal |«oenl<sl to it by the 
tfpdtnt wa» cut of time. The period <4 appal was twenty- 
days from the date of the decree w order whi'h it wj. 
-mjht to impeach. 

The app.*a! wa. against an order. dated ?Uh July. |9|8, 
refusing appellant's application to set aside a ilcsrcr passed 
against h:m. No Meps were immedialHy taken by the ap 
puilaat (plaintifl) to have the order drawn up, but after 
the lap** «>f fau days it was e.impetmt to the defendant to 
app’y f.r that purpose. The four day. cUpxd ami nothing 
was duoe. On the <<h August application wa* made by the 
plaintiff to have the uder drawn up. and nn the 7th August 
the draf. "f the wkr ma. .ent to the appellant. The order 
wa« suuplwit) iisrU. but tlw appellant rally returned the 
draft •« the H«h August. On the 28»h \uguM it Was sign- 
«d. ami on the 3rd Sptemler it was fihri l»y the plaintiff. 

//(Id. athrmin* the court Irekw. that the puial. klwctn 
the 3fth July ami the fxh August, and again Utween the 
7th August and the lUh August, which were within the 
appellant** «intrt4. w»re 'uflwitnily great In prevent the 
appxtlaM saying that the time did «iip* must have elapsed, 
even if he had *Md with reasrmabh- promptitude. (Lard 
firnkmaltr.) h« \UA1H » N.OH KOV t. lA K. 

(1922)49 1 A 307 49C 999-I8L.W.66- 

21 A L J. 118 37 C L J. 86 - 27 C W N. 166 - 
(1923) M W N. 526 • 31 M L T. 193 (P C> 
(1922) PC 352 4 U P.L.R <P. C ) 103- 
68 I. C 900 -43 M L. J. 765. 

-S 14—Cases d.miik Hfncal Rr.c;tUTK»NS- 

ZII.I.4H COURTS kF.r.t l UlON IN Of l7 , )3-S. 14, tx. 
Ciriimt MAT ALSO hi I SM IT.I.V RFFIKKEH TO. 

- AppLoahlitp—Spoial In *../ limitation—StatHH 

fixt"(. 

Their Lordvhipv dr. not. h-mever. think it necessary to 
dnidt that nthrr Act XIV of |KS9. or the particular excep 
rkm in it (S 14). is to i» brought in In qualify the pecoliar 

. -m is - MitaikiasiMrnductdby Act X of 1859 

(Bengal) (253). (Sir Jama H*. Cdxtlt.) MUSUMA1 
Ranee Sir no Movie r. shoshef. Mokhee Bur 
MONIA. (1868) 12 M. I. A 244 11 W B P C 5^ 
2B L B. P. C. 10 -2Suth 173^2 Sar. 424 

- ArhtraUr :,,fh.H imriUlltlfM—PrM((Jin // /„. 

(rmta -mi kftr(—Timt ifoit m—D(Jmti,n of, in t u ki(- 
inert P’tindinp kftrt arkhato, with juriididiim. 

Arbitrate- under the Indian Arbitration Aet arc not 
prosecuted by Slir.g s B ,ts an d pref.-rring app,als f, imi ,h c 
decrees in o. but by prrruring awards and filing 

them in Court and ruling appli< ations to sei them aside 
The analogy of S. U of the limitation Act r^uirw that an 
arUtrafe should eislu«lt the time .pent in pr.A«uting in 
go«d faith the same claim before an arlilnlor who was 
without juris^Ktion. f/.-W Sat:,**.) IHVDtn Ram. 
KISSES DASS.-. SASSOON .V Co. 

(1929; 661. A 128 - 56 C. 1048- 33 C W.N.485- 
29 L W. 682 6 0. W. N. 473-49 C. L. J. 462 » 

1151 C. 713 27 A. L J. 254 31 Bom L B. 741 - 
A.I B (I929y P.C. 103 (1929) M. W N. 546 = 

« M. L J. 614. 

- Cm!Pr«r(di*t-pr«((JiH[kfon Rronur 

ritia if*. 
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LIMITATION ACT IX OF 1908- f-W.) 

S. 14— (CwiJ.) 

In a ski brought t» act aside a >aie fc*KI under Bengal I 
Act VII of •»« g»°«nd of n<*-sonip*ame with the 
provision* of llul Act. ibr court* Iwlo* held tful piOC«d I 
ir.jj» befnre the Colkctor. tbe Comn.i*.*umer and the Ikaid 1 
of Revenue a* to *h*th«r the *»!*■ he Confirmed 0* 
not came within the de*cripii<* of a t ivil pre^tf in* f« the 
same cause of action in S. 14 of the Limitation Act of 1*77 
and that the lime occupied hy :he*e p.omhr.g> onght 
therefore to I* excluded in the computation of time for the 
purpose of limitation. 

(tors whether the proccxding taken by the parties to 
stay the .-.Htfirm.iti.m .4 the 'ale wa* such a civil proceeding 
as refer led to in S. 14. (Lid /Arfvr-) BaIJNAIH *v\HAI 
r-. kAXiar SlNC.H. 08961231. A 46(51 2)- 

23 C. 775 (785i- 7 Sar 1 . 

. Ciiil frMffJiHfi lit a («// M.**m; 

.Ukb*Ur,-h*tcJi*:‘ *!*"-!/ nuhJtd. 

" Civil proceeding' in a Cowl " in S. 14 ir.u't be brU U» 
oner civil proceedings More arbitrator* »h.m the partie* 
have substituted for the Courts of law to be the Judges of | 
the disputes lietwcen them. (ijtJ Sthtua.) KaMDUIT 
RaMKISSKS Da» r . Sassoon * CO. 

(1928) 56 I. A 128 56C 1018 33 C. W N 485- 
29 L W. 682 6 0 W.N.473 49 C L J 462- 

1161. C. 713 27 A L J. 254 31 Boa L B 741 - 
(1929) P C 103 (1929) M W N 546- 
56 M L. J. 614. 

- Civil H"Hit'll*( 1 » imit—P<n*d *f 

«/—Pu/uiiai . 7 . 

G. a Hindu, died in 1872 leaving a widow and three *«n* 
B. M, and C. The 'uit out of which the appeal arc* was 
brought on 14-11-1904 by the respondent*, the M«sof .1/. 
for a one-third 'hare in " right hmi***." which h«l devolved 
on their father on the dralh <4 6'. Thr defendants were the 
repiCH-ntativv' of B ami C. Their defence wav that the 
suit was furred by limitati.er under lire limitation Act i4 
1877. 

I .imitation admittedly ran again*! the re*pr«¥lent* from 
1892. But they contended that it wa* *u*f*nded between 
the 20th April. 1903 and the 22nd February. 1904. and that 
in consequence the suit was mt l-arred. The qwe*tion was 
whether it was *0 su'petwled. 

Up to 18 I 1892. .1/ ami the sons of Chad participated 
in the u*e and enjoyment of their share* in the eight howse*. 
but on that date owing to a quarrel with B and the widow 
of G. they were dispossessed and B alone collected the rents 
and profits of the premia to the exclusion of M and the 
sons of C. In 18%. the *on* of C intituled a suit to have 
their tights and interests declared in the eight hou*es." In 
1897 both B and M died and their son* and legal rrpiren- 
tatives were Iwcught on tk- record in their place. In that 
suit the po*iti»fl of tbe sons am! legal repceH-nialives of M 
(the respondents) was the Mine as that of the plaintiffs in 
that wit and they supported the can- of tbe plaintiffs. An 
issue was rai*ed at the in-tame of the representatives of B 
as between them*elves and the representatives of M co- 
defendants. as to whether the latter wa* entitled to a \ share 
in the house. The wit was heard by Hendei‘on. J. and by 
a decree, dated 204 1903. the plaintiffs in that suit were 
declared entitled to a 5,6 share in ehe houses and it was ex¬ 
pressly declared that the sons and legal representatives of M 
were jointly entitled to ] 3 part of the property in dispute, 
and it was directed that quiet possession be given them of 
the share to which they had lieen declared to be entitled. 
The repre*entativcs of B appealed against that judgment, 
and on 22-2-1904 the appellate Court, while confirming the 
decree in favour of the plaintiffs in that suit, set aside the 
decree so far as it related to the representatives of .1/. 


LIMITATION ACT IX OF 1908 -(Could) 

S. 14-!CV*/4.) 

H,ld. aiming the High Court, that the respondents were 
entitled to a deduction of the period during which they were 
km* fdi litigating for their rights in a Court of Justice. 

The Ceciee of Henderson. J was an effective decree 
made by a competent corn!, and was capable of being enforc¬ 
ed until set aside (661). (Mr. Amur Ah.) NklTVAMONI 
DASSI I.AKHaN CHANDRA StN. 

(1916) 43 C. 660 - 20 C W. N. 522 -24 C. L. J. 1» 
(1916; 1 M W N. 332-20 M. L. T. 10 = 3 L W. 471= 
18 Bom L R 418-33 I. C. 462-30 M. L, J. 629. 

-Co-'harers—Joint debt due tc—Receipt in respect of, 

by <«e sharer of mote than hi* own share—Other sharer’s 
suit against him for recovery of excess amount received- 
1 limitati-m-Suspension of—Contract between sharers re- 
1 *erving and keeping open suit claim till decision in plaintiff’s 
suit again*! del** if a ground of. Sft ART. 62-CO- 
sharfrs (1871) 9B L.B. 348(353). 

-DrU—Suit for—limitation—Mode of payment in- 

-i*ttd on liy ilebtor kid to be unenfotceaUe-Time spent in 
proceeding* irgaiding-Suspensation during. Sft LlMlTA- 
110 s—D eri—Suit for. (1888)15 I. A. 211 = 

11 A. 47 (66). 

-Fusion of interests of plaintiff and of defendant 

w I (seq uent to accrual of right to *ue— Suspension on ground 
of. (1913) 401. A 74 (85)- 35 A. 227(23*7). 

-Inheritance—Heir-at-law's suit to mover one por¬ 
tion of- Deduction of period of pendency of prior litigation 
-Right to-Desrsion negativing such tight in wit by him 
10 recover another portion of Inheritance-Effect of. Su 

Deceased—Heir at-law—Suit to recover por- 

HON OF INHERITANCE. (1874) 22 W. B. 165. 

-Inquiry into deputed claim -Agreement not to take 

advantage of plea of limitation during period of-Suit on 
original cause of action, on inquiry not resulting in satisfac¬ 
tion of plaintiff’s demand-Limitation for, if suspended 
during period of inquiry. ■ Sft LlVlITATION-Pl-EA 0F- 
AGREFUEST NOT TO TAKE ADVANTAGE OF. ETC. 

(1849) 5 M I. A 43(70): 

-Me*ne pnfitv-Suit for -limitalioo-EtroneouJ 

Ini km* ftde proceedings in execution for recovery of same 
pnfils—lYriod of pendency of-Exdusion of-Right to. 
Su BENCAL REGULATlONS-ZlLLAH C0UR1S REGULA¬ 
TION OF 1793—S. 14. EXCEPTION -APPLICABIUTV- 
MESNE PROFITS. (1860) 8 M. I. A. 308 (317 8). 

- Xtptilim rtf*rJing -lilMtd (laim-Siiiftniitn 

during fir ltd *f. 

It has been contended, that the subsequent negotiatre** 
and inquiries >u*prmled the operation of the statute, till 
1838. when then was a final refusal to make any compeo- 
*ati<m o» that a new right of action then accrued. But no 
authority has teen or can k cited to support either of thee 
propositions, and their Lordship* are reluctantly obliged to 
otvnule them (69-70). (LrA Carnal/.) EAST INDIA 
CO. e. ODITCHURN PaUI- (1849) 5 M. I. A 43- 
7 Moo. P. C. 85-14 Jar. 253=1 Sar. 394. 

ThectojfCt of the kgisUture. in enacting S. 14 of the 
limitation Act of 1859. at least with regard tothelimiU- 
tionforthe commencement of a suit, was to exclude the 
time during which a party to the wit may have been liti¬ 
gating km* fdt and with due diligence before a Judge 
whom he may suppose to have had jurisdiction, but who yet 
may not have had jurwiiction (171). (Sir Barm ) 
Hira La *. BUDRI DASS. (1880) 71. A. 167- 
2 A. 792 (797)—6 C. L B. 561 -4 Sar. 167; 

3 Suth. 761=41. J-426. 
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LIMITATION ACT IX OF 190MCM) LIMITATION ACT IX OF 1908-( £*<«/«/.) 

S. 14— (Cm*/.) I S 

_ q. ef aMc-Suit in "parity of-UmiU tim j Soil to recow a sum of money lodged by the plaintiff 

ZZShZi ngrtiv of-r<ned\\)**Ap*><f adu-puinet lalook. in Court, in crie.10 

1 r r Jnriu' ' ibe sale of a put nte talook for an arrear of rent due 

It'cann^be laid down as a rule that the pendency of an totbe wmodar from the defendant who .ere the putnee 
11 ?? nut* the party who. abject to that ap- talookdari. and thereby to save a durputnee lalook of the 

E :sr- - isrx swss 

{Sir 1*0 If. CM RAJAH Sahib PLBSHAD SE.K 

2B.LB.P-C- HI 2 Suth 225 ; 2Sar 430 

.Limitation—P'i" ml for 
fr tonit *f iumdu • 


- Partition—Snit f* 

partition of same property dammed 
tion-Mnetion of **!'?!''-*[?!-■ 


The plaintiff' had previously instituted a suit in another 
Court against the defendants to recover the 'aine amount. 
The defendant,* pleaded to the jurisdiction of that Court, 
and the trial Judge rejected their plea and gave judgment 
for the plaintiff*. Mis decision was reversed on appeal, 
and in special appeal the High Court afirrmxl the appellate 
decree upholding the olrjntirm U tin- defendants. It was 
a fact that the prior suit was piuscvUled bona tide 


In a suit for a partition of joint family^pnfwtws with eW dUigence. 

moveable and immoveable, brought by one of the « a UM |hi| in compering the prrio.l of limitation applies 
decea'Ol Hindu subject to the K-nbay Mitakshara law j* * ,1* ^Us^uer.i 'uit. the plaintiffs were, under S. H 
lis (plaintiff*) brothers, the Question wa* whether ,4 tht liniuixiin A <l 0 , |K5g. entitled to a deduction of 
S. l.<UI.5).of .kel...*. », ik. „« «il including .he 

An of 1859 It appeared that the plaintiff had. dunes the t j -e( | if | Bj , uh»h the sprcul appeal to the High Court was 
lifetime of hi* father, bnmcht a suit h IW«»H 

r.ihrr and the defendant* (hi> brother*) for a partition of mot j t ti s 14 Jlr hlll ltI) c k ar. but their lordships 

the family moveable and immoveable proper!ie . l-*t that wc ^ ,hat.giving them a reasonable construction, 

Jt had Uen StaM. • I «W «Wr time in & fl ha* been fruitlessly ew 


that 


iheCMrt had no jrrisdie- 


prooertle*. on the ground that . U rond 

to make a partition thereof a* they were 


lion 


the limits of it* territorial j-rWictwo 
Held that. » f»t 
family were concerned 


ll» .III"'"— f ^ ,L^ 1- - 

. <0 far a* lb* immoveah* J»*>f*J»** £ appeal or otherwise. 

colp**'** Of the pr««d 53 «SiJI1aS Sm« I. Kum Ml Vai 

SSm *■ ^rsri!; (i87s)2Su,h 903 iowb 3,o - ,3] 

nil of 1861. inasmuch *** "«* 

the tmm J ,. it u w fl'»2). (So Jomtt IP. - Wt 


•aged in probating a suit Avri pit and with doe diligence 
foe the *ame cau*e of aettoo, in whiih he fail* in conve- 
qucweofa fcr.al determination in the suit, whether upon 
' **. that the Court in which the suit was 

jurisdiction, is to be deducted (906). 

. SING Roy. 
B LB. 146- 
3 Sar. 273. 


t Curt—Appro! tin. knot tiled in—Die- 
mnul *f—Propriety—/'trtfJnr/ p>oper in meh out. 

Where an appeal is tiled in the wrong C*»uit and is out 
•«f tin* the apprlLte Cmil van dismiss it and i* not Ixiund 
, to return it lot prcuiMM lo the proper Court in order 
lli-i aeain't wispendon—Maiulaiiuhiliiv—t* 1 1*;" t |, a , the utter might consider the question of extending 
n.f.»t inter f*rtn denying pWn'ifr* right JO'»r the lime pre^eil*d liy the law of limitation (263). (Lord 


7C.LB 320 4 Sar 173 3 Suth 778 


Dada Naick. 


—Judgment inter pirtei denying t* ' 

I A 181f193) 


S e I-IMI 

%‘rTn'^n S prettyto, re^J, -,-e_ 

, culi-tenurr Iwough. 

!n a i_j-p made a deoee «f» 31 ’ 1*95 and hi* deU.* fr.-r, pay ing, a particular debt is not an 

1^ the remind, .-j pj^rively from the end , oeder *taying the iusllMhHIflf a suit in respect of that 
and awarded the enhance r ^ r ^ Pindar Ikd debt within the meaning of S. 15 of il* Ijmitation Act of 
of the Fash year 129 ■ * suhof1 , inJ , e mure to re | 1877. The effect is the same whether the order is one 

a Wit against the holders High Court «hkh was made before judgment or is one |»av*«d after 

,he *i!f 2L # iSl2£.It that suit -as barred b, lk<rw (42 3). 

There would I* no violation of such an uder until the 


Pnekmntee). CHAU AN J)AS v. AMIK KH »N. 

(1920)471 A. 255' 48 0.110(1178) 

3 P W R 1921«25 C W N. 289 28 M L T 149 - 
18A LJ. 1095 - 22 Bom L R 1370 561.C. 606- 

39M.LJ. 195. 

—S. \b—De i i—OiJer 1 eihanting dehor from pay¬ 
ing o>.d 'reditor from rteeinng—Order itoymg niitilHtion 
of mil for dtk if on 

An order of Court restraining a Creditor from receiving. 


he!" revei sing the Sub Jadge. that 
limitation. 




procetdings in 


rrstruned crtdiior came to r-ceive his debt from the re*. 
“TV^ the operation of the law of limi trained debtor. And the institution of a suit might for more 
the earlier wit •> . , ( m mf | the arrears of than u*e reav* be a very proper preceedingon the part 

tation; ami ,hal . * w , wa5 ,hen di^llowed as pre of the restrained creditor, as. fur example, to avoid the bar 
1298 m that suit, to “ ^ l0 lhe Umefit by time, .bough it might abo U p.uclcnt .0 M the Court 


...» ... -- subKOuent suit eomieu u. oy umc. p.uumv .1. me v.o 

mature, be was in ‘J* . ’ 9 . w lhe irtt ars at »hkh had issued the order know what he was about (42 

of the decree for enMn eme, ^ ^ Seohe).) MEN , [Urd f/oUmie). 1IETI MaHARANI t-. COLLECTOR 


the enhanced WttOJU- prosinno RHADURI. 

“‘^RSISS 


ETAWAH. 


(1894) 22 I.A. 31-17 A. 198 (210 1)- 
6 Sar. 661. 

\ 1 —Denoted person—Suit 01 behalf of estate 
„ . 44 . t , itr p/H—Period of pendeney j mo f—Will of dteeosed-Exeador appointed under-Ad 

- Second appeal m prior sun r r mial rtrotor-Snit, br-ljmilotion-lhslmdion, 

e f-PedH<tim of. 



THE PRIVY COUNCIL DIGEST 


LIMITATION ACT IX OF VMACmtd.) 

S. 17— (C.utd.) 

F”r lh<- pirpox ol the Engli'h Sututr* of limitation 
lime inn* froii the or net «>f the caux’of arii„n. !»j! a 
iiii'c ,.i action «!*no* .v hi- link*' th-re I*-'ome«cie 
uhnean in*lilorr thr In tf»<r *.f a >.>n*r oi 

;HtMl ari'ir" in favour <<i th*- •***.«»«• of ,i prr~« 

al or after hi' (li-svlh linir will at on •-I* v;ii» l*. run. if ’h-ie 
lie ;«n rXci ulnr. even tlwmgh pollute ha* iv< hem obtained 
IniI if llieie !*• no eXt'iito.. Iinv will run ooly from the 
xtuat grant of kilos of ailnuni*tratinN ( 120 ). (/.•»./ 
Parko ). Ml VAPI’A « III ll\ .-. **t'Hk VM INUN Ohuty. 

(1916 431A 113 -20 C W N 833 = 
(1916)1 M W.N. 155 18 Bon. L R 612- 351C. 323 

-/-nvwiAi la:.-. 

For the pnp>*e of End'll Statute* of limitation lime 
runs from I he act m«r of the i au*e of action. Uu! a cau*eof 
atiitrti ik.*ro 1 .ntiue unlr.. I hr re Iw 'orerwie who can 
iri'liliite I he action. In 'he < a*c of a enux- «f a,ti*in arising 
in f.iv.iii of ihr r'l-le nf a tluraxd prixm al or after hi' 
•leu'll lime "ill al mice l*gin to inn. if thrre hr an ctrculor 
Oven though ptobatc lus not Iwtn oUainrd: Uit if there l< 
BO executor. lime will run only from the m tual giant of 
letters of a<lmini>tintion. Il i* pr.Jol* that S. 17. Sab-S. 
(I) of the Strain Settlement* Otdirancc No. 6of |S% wa* 
Intended lo -poly this rule (120) [L**J par hr ). MtY- 
Al’PA Cum V : . StiBR AMAMAN CHF.TTV. 

(1916)431 A 113-20CWN 833- 
(1916) 1 M W N. 455 18 Bom L R 642 - 35 IC 323 
——Zc;v// r/fr/i/ntah^t /afaW/ of inilituting a nut— 
Extmtor ft fat grant ,‘i fiJah ii a. 

An executor i» not <«ly the legal reprexntaiiir of his 
testator. Imt capaHe of in'lituling a soil within the meaning 
of S. 17. Snh S. (|)nf the Slrails Settlement* Ordinance in 
quc'ti«i. There i* no-hing in the Onlirance to or foe 
"legal reprrxmtative" to a per*nn to whom the fowl has 
actually nude a grant. Hut the wort!' "capable of intitul¬ 
ing a suit" mean capable of instituting a suit in which a 
decree might lie obtained. The will under which the exe 
tutor claims must therefore lie capaMe of probate, other¬ 
wise the action must fail (111). [farJ Pa>hr\ Ml. YAPP A 
CHfcTIY Sl'BK AU ASIAN ClIOTY. 

(1916) 431A 113 20CW.N 833- 
(1916) 1 M.W.N. 455 18 Bom L R .642 35I C. 323 

-Partner deceased — Letters of Administration to 

e'tatc of—Kspresentativc under- Suit for accounts hy— 
Limitation-Starting p-int. Su Limitation ACT OF 
1906—ART. lOfs-ACCOCNJS OF PARTNERSHIP—Sfll 
FOR—LIMITATION—DECEASED PI RSON 

(1898) 26 1 A. 32(36)= 23 B. 544(549). 

-Suit which a person would, if he were living, luce a 

right to in'titute-Partner'hip between testator and Cefen 
•lant—Dissolution and accounts of—Suit by administrate 
ptnJ.itlf lilt for—If such a suit. Sot LIMITATION ACT 
ok 1908—art. 106—administrator •pfsdfntf. ute* 
(1916)431. A. 113(118). 

- r/l'nfi- -CifitMt of i lull In/ mg a mtt—M/auin;. 

The words "capable ol instituting a suit" mean capable 
of instituting a suit in which a decree might be obtained 
(119). (/,W Par hr.) MEYAPPA CHETTV f. SlBRA 
MANI.AN Chftfy. (1916) 431. A. 113 = 

20 C. W. N. 833 =(1916) 1 M. W. N 455 = 
18Bom. LB 642 = 351.C. 323. 

S. 18 —Deed-Fraudulent concealment of—Plea of. 

- Etid/u// against—Prdu/tion of d/d in fuUi/ 

Court in litigations and //aim afoulj mad/ undo il in 
publi/ Court if. 

Where a plaintiff, suing to set aside a grant of land made 
in 1851 by his predecessor in interest to the ancestor of the 


LIMITATION ACT IX OF 1908-(CW«f.) 

S. 18-Deed—Fraudulent concealment of-Plea of 

— (Could.) 

defendants, alleged that the grant had been fraudulently 
concealed from Kiei and his piedtcessois in interest, except 
the grantor, so as to present the statute of limitations being 
a bar. hid that the fact that, in prior litigations, the defen- 
d its or their pmkctvcws in interest produced the grant in 
pat4k Court and openly claimed under the grant in a public 
Court mil.tated again-t the cax of the plaintiff (157). [Sir 
Artiur IIMohI/.) VENKATLSWARA lYAN V. SHEKHARI 

VARMA. (1881) 81. A. 143 = 3 M. 384 (398 9)= 

4 8ar. 259. 

- PUinlid fHt/iu; fauurd—Examination of, ai 

uilu/h—X.MUlf. 

Plaintiff, suing in JS‘7 lo set aside a grant of land made 
in 1851 l*y hi» predeces.v*r in interest to the ancestor of the 
defendant', alleged that the gran! had been fraudulently 
ccacciK I from tbe pi untiff and his predecessor* in interest, 
except the grantiw. *<. a* l«> prevtnt the statute of limita¬ 
tion' Iwtng a bar. lie allegrd that the grant did not come 
to hi* knowledge till January oc February. 1874 artel that he 
diwsntd it only then. 

/fad. that in so, h a ca*e it wa* extremely important to 
know what was the occasion of Such discovery or thecircum- 
Manet* which led to it. and that the plaintiff must himself 
giiv evidence on that p int 157) ( Sir Arthur UMouu) 
Vi NhAiisw ara Ivan t . Shekhari Varma. 

(1881) 81 A. 143 = 3 M. 384 (399)-4 8»r. 259. 

-- Proof of—Onm—Quantum— Suit to i/I and/ dttd. 

Tbe ajtpeJ aro«e oot of a suit brought in 1877 to set aside 
a grant nf land made in 1851 by the predecessor in interest 
ol thr- plaintiff to theanctMot ol the defendants. The 
plairtifl allege 1 that thr grant had been fraudulently con- 
,ruled from himxlf and his predtecson in interest. f«ept 
thr-grantor. *o a. to prevent the statute ol Limitations 


H/fd. on the evidence in the case, that there was not only 
no fraodolml corKealmmt of the grant of 1851. but no 
concealment at all (155). /fad that the onus lay upon the 
plaintiff ol proving such fraudulent concealment by clear 
evidence (155). [Sir Arthur ffahoui/.) VENKATESWARA 
Iyan Shmchari Varma (1881) 81. A. 143- 
3 M. 384 (399 400)-4 Sar. 259. 
- Qu/tfion true in /at/ of. 

Where a plaintiff, wing to set aside a grant of land 
nude in IOI liy hi' predecessor in interest to the ancestor 
ol the defendants, alleges that the grant had been fraudu¬ 
lently concealed from himself and his predecessor*, other 
than the grantor, so as to prevent the statute of Limitations 
being a bir. the tree <jae«tioo is. not whether everything 
connected with the grant can be explained, but whether the 
grant itself has been so fraudulently concealed x« to exclude 
the effect of time (156). [Sir Arthur IfMmt.) 
VENKATESWARA I YAH ?. SHEKAHARI VARMA. 

(1881)81 A 143= 3 M. 384 (398) =4 Sar. 269. 
- R/pit rat ion of d/td if diiflac/t. 

In a suit to set aride a grant made by the plaintiff’s pre- 
dccessot to the ancestor of the defendants, the plaintiff 
alleged that the grant was fraudulently concealed from him- 
<lf and hi* padccessors. other than the gTanter, so as to 
prevent the statute of Limitations being a bar. 

H/ld. that the fact that the deed of grant was registered 
displaced the theory of concealment (156). 

Registration at this period was not compulsory, and it is 
very difficult to suppose that a person desiring to conceal an 
insrument should lodge it in a public office within two 
month* of its execution (156). (Sir Arthur Hohhous/) 
VENKATESWARA IVAN SHEKHARI VARMA. 

(1881) 81. A 143=3 M. 384 (S98)=4 Sar. 259. 
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THE PRIVY COUNCIL DIGEST 


LIMITATION ACT IX OF 1908-(CW/.) 

S. 18-Deed-Fraudulent concealment of-Wroac 
appellation of deed if amounts to. 

-In a caw in which the question wa> whether a per 

petual lease o( land granted in 1851 by the predecessor in 
interest of the piaintitf to the ancestor r f the tk-fcmloni* 
had been fraudulently concealed from the |d.un:iff and hi* 


LIMITATION ACT IX OF 1908-(cW^.) 

S 18-Fraud—(t'.W.) 

the suit (5). (Ltd H>M.<nv.) RaHIMBHOV HUBIHRIIOV 
.-.TURNER (1892 ) 20 I-A 1 17 B 341(34?)- 

6 Sar 256 

■ — ■ ■ A'aaViVp i/oor und dolinili of lu.lt ooHilihihug 
ifa—f/uuulf— C/m.i and fault u-fa, It if fr,>t,\nt,J might 


piedeccv'Or'. other than the graMor. »o a» to prevent the Aky l.uI.- of frond-Jwtittt.i.n.y of. 

statute of Limitation* being a bar. the Sub Judge th.«jght The appeal ar.ee oat of a »uit l«»ughi by the a-igine of 
that the mention and registration of the deed of grant a- a .1. against the- appellant to mover asnls alleged to belong 


katvom had been the mean* of .oncr-ilment. «'• «ht imolmu’* e^ate. of which the appellant had u rung- 

The land granted was alleged by the plaintiff to he the fully become p^x-ed. 
property of a devo*wom. ami. whatever irHerct might be The fir-s item nhxh wa* in dispute, namely the China 
confeired by the grant of 1851. the gnut amounted t» a »a> »f the following kind. Tin insolvent had a 

wrongful alienation of the pfOpttly. which the plaimif ami bwduo» at llicg Kong, and fib Mo ktfkf*. MW of »fcOM 
hi* predccosors had a light to kI aside. ** the appellant. aho earned on budne**at the vme pla.e 

Hold that, under the dlWWlBWl. even if a lam-n m paitnn*hip. By(he ankleof 18M>the in** >h .r.t Wa* In 
was a wrong appellation, that could not afhtt thr pUotifl’' very mbarrav^d <inum»tat«o. In September. 1^*6. he 
or hit predevc Wl knowledge <*f hi* tight to mk I 156). abounded to a* to conceal l.im-vlf from hi* ereditui*. Hi* 
{Sir Arthur HMrnf.) YlXli*nm*A lYAX r. I ptfte a te te cy was pi y o n d ww IM2-IW6. and he 
SHtKHARl YlK'IA. f 1881)8 I A 143 »a> .uljjili attd m-Owni o-.i /-MWu. rindingtho>c tuns- 

3 M. 384 ( 398) 4 Sar. 259 latte*, that bto*jm l IIM7. Uuetw the date of the 

1 p<ili««v ami the date of .he adjudication. the «If k- of the 
Execution sale ( ,rv.|nnt'« a*w<* at ll-.rg K*mg were hanrltd over by hi* 

_ froudnlut <oHuuhu.nl of—lknukoddn'i fur j maia - rt iotin firm «-f hi* biMhm. ami hi* ImA* were 

thuu through huomuloi oflir r.-tu'J -f to. I >■ hJ if, fund,- 

In a suit to *ct *'idc an execution »ale. Qunn c l> tm i The *«il ■«! <4 whi.li tlfapi.ul aron-nas bt ought ill 

concealment from the Court of the fact that the «lp tec- j|»J. ^ ,|* appJUat pleadut that it »bailed by linn-, 
holder, who had applied foe permi*-ion and Imm i»U**d The awigMe** an*wer wa* that the trandi-r wxs.onitniHed 
wa* in fact buying through i tkuomidor. would •i»A< y* , , n punoaa.e of a fraud, ami wa» mme.ded from thecredi- 
caw one of comcalrd fraud to whkh S. 18 and Am '* ; u**. that it wa. a baud whhl. ptrvented the assignee from 

the Limitation A«t nflW8 would apply. {Lnrd PMh -having knowledge 4 hi* right to recover the tfNU Mid 
) RAI RADHA KRISHNA r. Bl'MSHAR StHVY. therefore fell within S |k >d the Limitation Act of 1877. 
’ (1922) 491. A 312 (318)-1 Pat 733(739 40)- ' The a>dgme alhg«*l that he did rvi know anything about 
21 A L J. 23 - 37 C. L J. 430 - 25 Bom LR MO ^ wn til the year IK*.*. 

27 C. W. N- 294 ■'90. Ac A. L B 194 - 16 L W 190 - U,U tKai the on- wa» on the app. Ilant to prove that 
3 Pat. L T 529 - 31 M L T. 209 (P. C ) - -W a-igo.v had elvai and iktimte know Udge of tho^e fad* 
(1922) P C. 336 '■671 C 914-44 M L J 718 nhkhe-n*titutidlhe framl. at a time wikh w.i* too rem«c 

t.. Mi* him to bring the *»il (5). 

, . .. Where all that the-appellant did wa* to drow that *ome 

- Ckurp of-Prvof vttk aZ-Ac^'/f. *, ^ hinl> the a«dgme in the >«l 1881, which 

A charge of fraud under S. 18 of the Limitation M I ptepS.If i fa w w ft It Ml Uhui up. might have 
must I* proved with precision. IpI toaiwrpkte knowkdr*’ of the fraud, but that there 

fftU. that, though a charge of fra-wl write «tM Vi . m ^teue maele whidi htforawd the mind of the 
was sufficiently pleaded in the wnttcn Ntatem.nl. the e».u- | • r tha , , u . j„ v c^ate had lx-m defrauded liy 

ence in the-case wa* insuftkient to -upp-at apjalUt of ih«a**rt. in the >e-ar 1W7.A-W that there 

(88). {Lord ikttr.) VASib. VA I'AI.HI ( ^ piu4 of MKh knowkdge o* the pait of Ik assignee 

GAKU v. MACUM DFAVAN BAKSm MAHmiitY 1 ^a souM deprive hia of the lienefit of S. 18 J the UmHa* 
GAKU. U901) 28 i A. 81 24 M. ^ ^gjj 

5C. W. N. 647 & 3 Bom L B 303 - 7 Sar. j /M ^dingly. that the suit was lmwght in good 


Execution sale. 

_ /• rviJnl.nl <0HUuhM.nl of—lk<i«Md<i'<f*r 

<fau< Ihimh knumidu ufl.r ntmui of ho:. I.- hd il 
In a suit to set wide an execute, sale. Q»*r< v.I. iU, 
concealment from the Owl of the fast that the dpter- 
holder, who had applied foe pernn-i-m ar.<. '- n t«f'— 


- Hindu U’tdvtnl kn«ohdg< o(-R<un«no 

af«l<Jh- ... .. 


time, brinf brought within two yto\% after the real know¬ 
ledge came to the nod of the assigns (6). {Lord Hoi- 


For thr nuitxfte* of S. 18 of the Limitation Act °f IW UvL KaHIMBHOY HUHBHHOY r. TURNER, 
a Hindu widow lepre-cnts her hudund’s estate, and if d* (im) 201 A 1 17 B 341 (347 8) = 6 Sar. 266. 
L.j i_ ,1 an ath-nd frau<l within the m*-aninf _ 


had knowledge of an 1 PurdaXASHIK. 

SJyST fiXZEZf™ KAMI a kZZ i - Fraud .( od:nu nnd.r Mte .M^u.fa *. 

I*£hHHWAr £hAY. (1922)49 I A 312(318 9)^ 1,1 fa, d<o!k-T<rm,not,.», of-Ouh of-l><oth of uduur. 

(740) 21 A L J. 23 37 C L J. 430 | Where a pMdrnte lady wa* tnduied to xsH-nt to an 
1 Pat 7 26 Bom j, R. 680 27 C W. N. 294 - awaid by the framl of her hmUand» biolher under who*e 

....TP 11 , 16 L W. 190 3 Pat L. T 629 ■ inlketwc *be wa> till he died, fald lhat. if she sued to rr- 
B 0 s A. L- m L x . 209 (P.c.)-(1922) P.c. 336 com ptiMtste of preperlyof whkh she wav deprived by 
671 C. 914 - 44 M L J. 718 the award, time would nol run against her until he died 
. . „ , (Sir Mm EJv\ Ski KlSHAN 1.AL ». MUSS AM AT 

KmftdK of. hjonJ limilulioM firud-Omm< •! RaSHMIBO. (1916) 20 C. W. N. 957 = 

(of. on forty guilty of frond. 14 A L J 1236«(1916) 1 M W. N. 433 = 

it a man has commuted a fraud and hx* £l|Mj 3L W. 528 - 341. C.37 = 31 M. L J 362(374). 

hereby, it U for him to show that the penen t ajuict _ 

fraud and suing to recover the property ha* had ctai 8 * 

finite knowledge of those facts which ccostitale the ACCOUNTS. 

“.-.‘I!. i, is too tem«e to alkr- him to bring ACKNOWLEDGMENT. 


-A noon tup ••. 

-Proof of, on forty guilty of frond. 

When a man has committed a fraud and hi* p* pro 

pertythereby, it U for him to show that the F*rx«.n^ 
by his fraud and suing to recover the proper!y has had dear 
and definite knowledge of those facts whxh c«strtute the 
fraud, at a time when it is too remote to allow kirn to bring 



THE PRIVY COUNCIL DIGEST- 


LIMITATION ACT IX OF 1908-UVrt/.) 

S. 19 -U'.itJ.) 

BOND—ACKNOWLEDGMENT OF lumutv mi**. 

CONMOI'INCL' I.EGALOF THING ACkNOWIEDGED— 
SPECIFICATION Ok L'NNEO SNAKY. 

COl'kTOI WaKIiS—ACKNOW'I-EIX’-MENT 01 WARD'S 
DlBl BV. 

DEBT—ACKNOAVLEDGEMENI OF. 

Debt-Joint nature of—Admission hy hunt 

IiFJIOK OF. 

Debt admii ied-Idi mitv of. IS CASE OF SEVERAL 
l»KJt|S 0\MM. TO .MJIE CRHHTOR—EVIDENCE OF. 

Hindu wiikjw ok dauchiek—Acknowledgment 
by—Reversion f.r 11 u Fin id by. 

UABIl 11Y—ACKNOWLEDGMENT OF. IF BALANCE ON 
INVESTIGATION .SHOULD TURN OUT TO BE AGAINST 
PERSON ACKNOWLEDGING. 

I.i a 111 i.itv to Plaintiff ok his predecessor in 
INTEREST. 

MOKlG.AGL—KF.DIMI I ION KIGHI IN-.V kNOU 
LEDGMEN1 OF. 

MORTGAGE W||H *>SSESSIOS-KEDEMPllON RIGHT 
IN—ACKNOW’IIDGFIINT OF. 

Mutual and opes accounts-admission of lxiv 
t encf. oi —Effect of 

Wards-Person through whom he derives 

TITLE OR LIABILITY. 

ACCOUNTS. 

-Liability if balance of. >lsould on investigation tun 

out lo be against a peixjo— Acknowledgment of—Sufficiency 
of, on balance turning out to lie againM him. Set S. 19— 
ACKNOWLEDGMENT - CONDITIONAL ACKNOW LI DC 
MEN!. (1906)331 A 165(172) = 33C 1017(1058 9) 
- -Mutual ami open auwint'—Admi"ion of exigence 
of—Effect of. Sit n. I')—mutual an dopes accounts 
.‘1906) 331. A. 165 - 33 C. 1017 
ACKNOWLEDGMENT. 

— Conditio**! *ehMr/tdgme*t—S"feitiity «•/. <m 
fer/ormante of eeadiho". 

An acknowledgment of liability, if the baUme on investi¬ 
gation should turn oat to be again*! the per*oo making the 
acknowledgment, is sufficient under S. 19 of the Limitation 
Act of IN/7. 

There i> no reason for drawing any distinction in this res- 
pect between the English and the Indian Law. Under the 
English law an acknowledgment to take the cate oat of 
the Statute of limitation must be either one from 
which an absolute promise to pay can I* inferred or. 
secondly, an unconditional promise to pay the 'pecifc debt, 
or. thirdly, there must be a conditional promise to pay the 


debt and evidence that the Condition ha< been performed. 
An unconditional acknowledgment ha' always been held to- 
Imply a promi'C to pay. became that is the natural inference 
if nothing i> >aid to the contrary. It it what every honett 
man would mean to do. There can be no reason for giving 
a different meaning loan acknowledgment that there is a 
right to have (he accounts settled, and no qualification of the 
natural inference that whoever is the credit©* 'hall be paid 
when the condition i> pctfocmed by the aserruinment of a 
balance in favour of the claimant. It is a case of the third 
proportion referral to above, a conditional promise to puy 
ami the condition perfo*med. (Sir Alfred Wills.) M.ANI- 
KAM r. Set h Kupchand. (1906)33 I. A. 165(172)*-- 
33 C. 1017 (1058 9)* 1C. L J. 91 = 
8 Born. L. B. 501 = 10 C. W. N. 871 = 1 M.L.T. 199 - 
3 A.L J. 525 = 2 N. L R. 130=16 M-L.J. 300. 

-- Effeet of — Till/ "d eon ferred by. 

An acknowledgment of liability only extends the period 
of limitation within which a suit must be brought and does 
not confer title w ithin the meaning of S. 2 of the Limitation 


LIMITATION ACT IX OF 1908-(CW.) 

S. 19— (tWV.) 

ACkNOWLEDGM ENT—(fruftf.) 

Act of IN/7 (84). (Sir Job" Ufs\ LA LA SOM RAM 7. 
KANHAIYA LaL. (1913) 401. A. 74 = 35 A. 227 (236)= 
13 M. L. T. 437 = (1915) M. W. N. 470= 

17 C. LJ.488-17C. W.N. 605 = 11 A. L. J. 359= 
13 Bom L.R 489 -19 L C. 291=26 M. L. J. 131. 
- -Ltt/r signed by furty habit if a valid. 

Under S. 1 of Act XIV of 1859 Inters not signed by the 
party to I* charged are no: a sufficient acknowledgment 
(W iUrd Cbi/uiifad). Shah MUKHUN LalLp. 
Saw \h Imtiazuod DOWUH. (1865) 10 M I A. 362- 
5 W B 18-1 Sttth. 612=1 Bar. 160= 
R & J.'s No. 3(0udh). 

S*Mnenty of. 

- tnghibdeeisions if a froftr guid/to dtUrmint. 

Thoagh the English law requires words from which a pro- 
mi* to pay may be inferred, yet under it it b the acknow- 
ledgment of liability w hich i» the ground upon which a pro- 
raise to pay is inferred, s> that the requirements of English 
law as to a valid acknowledgment arc, if anything, more and 
not less. Stringent than those of Indian law. English cases on 
the question as to what amount to valid acknowledgments 
can be looked at for deciding what acknowledgments will 
be valid under S. 19 of the limitatbn Act of 1877. (Sir 
Alfred Wills) MANIRAM r. SETH RUPCHAND. 

(1906) 331 A. 165 (174) = 33 C. 1017 (1060) = 
1C L J 91 8 Born. L. R. 501-10 C.WN. 874- 
1M.LT 199-3A L J. 525*2 N.L.B. 130® 

16 M- L. J. 300. 

- Ltw affh, able for determination of—Lav in font 

at dolt of suit—Lane affiliable icben alleged aebnouhdg- 
meat isii made. 

The suit which was instituted in 1907, was against the 
daughter’' of a deceased Hindu for the redemption of a 
usufructuary mortgage executed in favour of the deceased in 
1842. In the years 1866 and 1867 the widow and daughter 
respectively of the deceased moitgagee executed deeds of 
'ale of the mortgage inteic*t which acknowledged the exis¬ 
tence of the mortgage. It was contended that the Limitation 
Act of 1859 applied to the caw. and that the acknowledg¬ 
ments of 1866 and 1867 by the widow and the daughter 
being acknowledgments by perxms " claiming under" the 
mortgagee were good acknowledgments under S. I, d. 15 of 
that Act and were effectual to save limitation. 

Held tha* the Act of 1859 was inapplicable to the suit, 
that the Act of 1877 alone applied, and that the acknow¬ 
ledgments in question were not acknowledgments within the 
meaning of S. 19 of the Act of 1877 made by a person or 
persons through whom the defendant derived title or liabili¬ 
ty, and that they were ineffectual to give a new period of 
limitation (84). (Sir Jet* Edge). LA LA SON I RAMP. 
KANHAIYA LAL (1913) 40 LA. 74® 

35 A. 227 (235 6)-13 M. L. T. 437® 
(1913) M. W. N. 470 = 17 C- L-J- 488® 
17 C- W. N. 605 = 11A L. J. 359 -13 Bom. L.R. 489 = 
191C. 291 = 26 M. L- J-131. 

- Liberal but yet fair and just ecHstruetion of seelion 

—A ’tensity. 

The decisions on the sufficiency of acknowledgments 
within the exceptions in recent statutes of limitation, have 
“proceeded on a liberal but yet a fair and just construction 
of these statutes” A like construction should be given to 
tbe law of Limitation that applies to the present case 
(Bengal Regulation ill of 1793, S. 14, exception,) 
(Sir Joufk iVifier). GOPEE KlSHEN GOSHA.MEE v. 
BkINDABUN CHONDER SlkCAR CHOWDHRY. 

(1869) 13 M. I. A 37 (55)=12 W. R. P. C. 36® 
3B. L. B.37=2 Snth. 261=2 Sar. 479. 
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LIMITATION ACT IX OF 190 

S. 1MCW.) 

ACKNO'V I.EIHJ XIE NT— {CentA.) 

Su0UitMj (ConuL) 

-- Premise t>< fiiy-M'l Mtasvr- 

It has been drilled that in an ******** «*« ■* 
3rd and 4th Will IV C. .’7. 6 40. it is »* nrv^.y that 
there should be a promise to M the defat &%&'*>** 
N*fi<r.) GOPEE KlSHEN GOSHAMKE J '*'***”* 
CHUNDEK SIRCARCHOW OHKY ,1869) 13 M F A. 37 
12 W. R. P.C. 36 3 B L.R 37-2 

- Premise /- A»r-uWiW«r 

NuwHy-EHtlnk jhJ /Wm« hvf-lhm* 

S. 19 ol the limitation Act of 18// >a)« nothin-aU»l a 
promise to pay. and require* only a <Winite * ln 
liability. The Knglbh U» requires word, Um^»» 


LIMITATION ACT IX OF 190MC.W.) 

S. 1M cVwtfS.) 

court ot Wards - acknowi.higment ue 
Ward's peri 

liability to pay whatever might be found due on amount of 
Hut debt (41). 

Though the notice cwcU by saying that the creditor will I* 
'luolioned abart the debt, it L^in* fay saying tli.il it has 
!«ei ascertained that money is due front the " raise. - of //, 
,41). il*,j //M.*U.) III II MAH ARAM COLLEC- 

unto* Li aw All. 

(1894)221 A. 31 17 A. 198 ,2091-6 Sai. 351. 

I)LBI —ACKSOW LEDGMLNI W. 


- -Am,**! */ Jek—S fen Meatse» ,«/. amt-wary. 

It ha, luetr decided that in an acknowledgment within the 
3rd and 4th Will. IV. C. 27. S. 40. it i» not necessary that 
the amount of ihe dcbl should be specified (55). (Jr/ 


v-~- . ( y . • _ ine amuni 01 uie ucoi snuuhi or spccinm |or/ 

promise to pay may be in erred, whereas me «■ • .\^„.) GOFEE KlSHEN GosHAMEE BRINDA- 

• i i hi../ rt'./M MWIkAM t. btlH i SCN GHt NI»»R MRCAK < IIOW ItllKV, _ 


be 1 inferred. (37/ MM JJf ( J££ 

RUPCHAND. ( M°*) w I- A l /a 

33 C. 1017 (1059 60) • 4 C- L ->• 0* - 
8 BOO-1* B. 601 -10 0 W N. 874-1 M L T. 199 
3 A.L J. 625 - 2N. L R 130-16MLJ.SCO 

BOND-ACKNOWLEDGMENT Ol UAHIM1V VMl*. 

- -CeJUlter alUthiHg AeUer's oM. /-//'*; -A '- •" 

Alien to represent exsa'mt Jeki-lkky < , 

Men. MmlUing i « ttutim .■/ -* e 

The estate of A *a» sequotered bj the <o.hcio. d the 


(1869) 13 M IA 37-12 W. R. P C- 36-* 
3B L R 37- 2 Suth 261-2 Sir 470. 

-latter by debtor offering lo pay principal by instal¬ 
ments and praying lo lie eacuxed from payment ol interest 

if an. sa Punjab Code-Part H.'s. i (*)-I)ebi. 

(1865) 10 M. I A. 362(883) 

-Novation—Distinction. Sa DEBT—ACKNOWLLDG- 

MEN1 Ol—NOVATION. 

(1891)181 A. 37(39 40>*-14 M. 258(261 2). 


District, Who issued a proclamation ami BaM'ScA-l-Nutation-Letter by debtor undertaking to •settle 

upon the creditors of A to come foe waul am ine ^ JnV) , un i ‘which may be due" within 

....... -i .u.;. ,i.„. Tin nrtitiiinri. wnvm'hi a dm in*_ , ,_j «... 


extent of their dues. The pciili^.whoh-I.I a U^d f-;jn ^ ^ |wf lWj( ^ ba„ed. Sa 

A, presented a petition to the Collector. •» DEVT—At KliOWUDCMENT Ol. 

bond and stating the amount due tWercurn'er. A also meo an (JWI , j 8 j A 37,40,-14 M 258 (261-2). 

account before the Collector. a«lmitt.ng the ewcutu* ol the 

bond and Mating the anrouut due thereunder. A* estate -/'a*, */*,«,*/ /mMtJutn Aw if 11 p,a<*« 

was subsequently I .elease.l from attachment, ami hrs c.td.tors ,f *-/-< *f*A t r hi if an. 
were dir«ted to seek th ir own mnsedy againM A The appeal arow- out of a suit brought for the purpose of 

In a suit subsequently instituted by the |4ainiifl to re- moseting K* 3.481. Tl* Court bekw held that the whole 
cover upon the bond. h/U that the account 6c»d 1^ A before 0 1 the pla.iMifl's cLim was not prored. but that there was 
the Collector was a diMinct ackno.ledgment on his part of prod of an acknowledgment, on the part of Ihe defendant 
the existence of the bond, and alv> of the payments on that a sum amounting to Ks. 2./0I wa> due from the defen 
which the plaintiff relied to take the ca« out of the Statute dant to the plaintiff, and gave the plaintiff a decree for that 
of Limitations (249). (37/ It’il/iem //. Ven/r.) KaJAM amount. The q-estiw was whether the Court below was 
BQMMAKAMB BAHADUR r . RUNCaSAWMV MUDUI. right id hold.ng that there wax such an acknowledgment. 
BOIIMAKAiMi nan g R y A. 232 1 Sar. 536. |, appeared .hat the plaintiff and the defendant went to 

CONSEQUENCES LEGAL OS THING ACKNOWLEDGED the bo.^ of one of the pjainur> witnexses. and got him to 
CONSEQUfcn UNNECI5MRV. «tHf a copy of a A *r*r-A*A (deed of agreement or compro- 

—SPECIFICATioir ur »«) on the plaintiffs claim,, which they look away with 

-It Is not required that air acknowwgment w«w ine ^ ^ ^ defendant gave it to the witne^ 

statute shall specify every J.*!. 72* «« written stamp paper. It further appeared from the wit- 

knowledged (101). (/W H' ■ eyi) ‘ ’ ‘ oesxi evidence that that copy was written over on the stamp 

DHRANI V. ,SH AN CHUNDF.R ROV ( > 89 «. f 1 J ^ paper, and that the defendant gave it to the plaintiff. 

26 C. 844 - 2 C. W. N. 402 7 w. ^ ^ ^ , he Uamp ^ 

_ Sa alte S. 19-MUTUAL AND OFII* ACCTWTi when be had got w.tnesses for it, but he never brought it to 

1.1906) 331. A 165 = 33 C. 1017. (he (opJ of lha , %at> however in the wit- 

COURT OF Wards— ACKNOWLEDGMENT OF nessV possession, and he produced it at the hearing of the 
Ward’s DEBT BY. son. That copy m the acknowledgment relied upoo by the 

Court below. In it the defendant expressly acknowledged 
-/ • follow.— that he w> indel.ted to the plaintiff in the sum of 

SHHSSHSii i =; 


ness’* possession, and he produced it at the hearing of the 
son. That cop) was the acknowledgment relied upoo by the 
Court below. In it the defendant expressly acknowledged 
that he was indeUcd lo the plaintiff in the sum of 


"Whereas tne nasm *« — .—“7— 

the Court of Wards, ami it ha> been tsceiUmed that money 
u.vn„ Ilf the "raised of //. therefureiK<« P hereby 


u te » r. br “ilisssrsc HM. ZwZiXAm .Md - w... 

given to you to a ^ ^ ..t^Etawah in my Court on acknowledgment by the party who agreed to the contents of 
l l r 4, « 0 l rt e Sn u trvMl-er with the deeds relating to the dut paper that be did owe ihe plaintiff the anrounl stated 

- th JnTw,. fi*i« LDULJEE KRAMJEE 

“T/^ thlt 3The statement in the notice could I* applied r. ABDOOLA HAj»£ CHERAK. (1837) 1 M I A. 461 - 
aifrLl C . 3 6W. B.&8F.C.-1 Mb. 74-1 Bar. 140. 
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LIMITATION ACT IX OF 1908-0’. v 
S 19-' 

DllBI-ACkNOttUMJMFM *•»— (C-mtJ.) 

-1 -f.iyil -/»■■'. Mi ' M ’ '•/— 

Co HSU .'I iilli. it la-Oistin I. If. 

hi a .an in wli hill.-. |U«'li-Mi »..* wh*tUi 0 pi. in«iH 
had la ought hi' u*e within the- Evepti.® l» S.l I »l HeagJ 
Kigulatiim III of I7V.V ii hj-imWkW (--* tl iWftmUrl 
tlut there tn* n" pmf that .. ih maml <4 the am>®n« <4 the 
debt in ili-pulc wa* >|x- ifi ally ivuik by th« plaintiff; « that 
the defendant admit to I the liuth «i »iuh a demand. <* pro 
mi‘fd t" pay it; tha*. -* t" the' a<lmi"i«®' >4 indeLerlne-'. 
there wa* '••me il-uU. wither any «•( them wwr nude to 
the plaint ill liiniMlf; and that there wj» n-< any *bi,b 
amounted to a piuuiiv. to pay thedcU sud for. u !«• an 
acknowledgment of any 'pcxific *um; that they were 
at a omipronii'e which failed. 

The .luthoiilie' w|»i' It lia»e Uxn mainly relied««. inoriki 
to >how that theie ha* (w* Ixrn a 'Uft.ient a*hnowk<:pnetil 
within the period of limitation in the pteMnluH-. were ca«e* 
of iwtion'on piontM^ devkktl on the statute* >4 the 2l*t 
Jac. I and the 'Ah (*<■. IV. C. H. The prior ipfc of tbr 
tlrti'ion. i» not appli- aide to a can 1 like the prr-er.t. They 
depend not upon tlw effect of an exception in th. Malotc 
but upon the principle' of the <um»« Uw with mpnt to 
the cauw of action. The i"«ie ><inrd made it imum'xnt «w 
the plaintiff to plow ipreaireMde within (• year*, ami 
such as to agree with that laid in the decLiati«-n. In or b 
Can**, acknowledgment', whither by word*or acivaieof no 
avail, mvp *i fai a* they 'U'tain the D<omi*c alleged ; there 
i' no exception within which they come: and the«e c.-'e* ate 
tolx-Kgaidi.l'imply .' '^ht m promi*e> made 

within b yean*. Butthcij'O in which jckMWkdgnert> 
ate operative liy way of emepthm. aie >4 a dinner,: chatx- 
tet. In tlic'e. the action most \x maintained no the origi¬ 
nal 'Ccutily; and an acknowledgment within the prcHtiUd 
period of limitation. *how> that the obligation ma* tho *wb 
'isting ami unsiti*6ed; a ptomi«e to pay is not m|oiiH. It 
it one thing to acknowledge a deU an«; another to proeri'e 
to pay it. and this dblhctfci i« we! r*ogni-il (Si 5.) (Air 
Jevfk .Wifur.) Com KlMIIN GoSII vMFE i\ IIRIXDA- 
HUN (.HINDER Sircar OiouriHkt. 

(1869) 13 MI A. 37 12W.B.PC.36- 
3 B L R 37 2 Sutb 261 »• 2 Sar 479 

-Pronii'c to pay debt uimevc»rery. S S. IV—AC- 

KNOWLEDCMFNT—SUFFICIENCY «•» —FkOMIT 10 FAV. 
—— Promi«e to pay in a paitkul.ir manner--Di<irxlion 
—Mole and form of payment l>c>oeniiv- imp.'shle-{Ne¬ 
gation to pry—Effect on. Set DlHT-ADMISSION I N 
QUALIFIED OF. < 1894)22 I. A 68 (76)- 

22 C 431 1443 4 k 

Dkbt—Joint nature of-Admissfon bv 
joint dibtok OF. 

- CoKlnbulion to(,<Jth,<r /* iof.il *t JtH—ink- 

lily fvr—.Umtisi ■« el, if r/v mudsiJ. 

In a >uit by a co owner, who had paid the whole of a 
joint debt, for umtiibuiion against the other coowner to the 
extent of his 'hare, it appeared that in petition pre^.rtr .1 
to the District Court by lxrth theccM-wner* the point nature 
of the suit debt was admitted Tire Scli-Jmigc brid that the 
admi"ion did not antoont to an acknowledgment within the 
meaning of S. 19 of the Limitation Act btcaire the defend¬ 
ant did not thereby admit any liability to the plaintiff, nor 
promi'e l«» pay anything 
I/iU, that the Sub Judge wa* wrong (ICO 1). 

It is not required that an acknowledgment within the 
statute shall specify every legal con'equerrce of the thing ac¬ 
knowledged. The defendant acknowledged a jjirrt debt. 
From that follow the legal incidents of her position as joint 


LIMITATION ACT IX OF 1908—(C.«/./.) 

S 19-((\W.) 

DFBT-JOIN1 nature of-admission bv joint 

IDtlOl Of— {C>ntJ.) 

delAor with the plaintiff, one of which is that he may sue 
her for contribution (|0 |). (fori HtUtuu.) SUKHA- 
MOKI CHOVliHKANI r. IsHAN CHUNDKR ROV. 

(1898)251. A. 95 - 26C. 844- 
2 C W N. 402-7 Sar. 294. 
— Mmt g rr f. • frtk Hm <’/ /WM otau by foym/nt el 
ie<"I M—fttMftl /<• Ctn/I by jetitl r fiblen fer, Mnihg 
Jf*1 IK f Hfltl.-U IK /ill l‘f jiKKl iltkl—Al/milfll'H if tilt. 

Ti.e appellant and retpoodral were twoco ow ners of lands 
-mbyect to payment of rent. The owner cf the rent obtained 
device' for a large -am in airear. and to save the estate 
from s^ie the re-piodenl and another co-owner deposited the 
anear in C’owrt. and the *um so depc^i'ed was paid to the 
i prigmeuKRoitOf on 1—4—1885. The respondent instituted 
the *jj out of which the appeal arose against the appellant 
for contrilutiui to the extent of her share in the estate. The 
question was whether or not his suit was barred by lapse of 
time. 

The cause of action arwe on 1-4-1885. The suit was 
brought in February. |8V|. It appeared that in July. 1887, 
the three co-owners pic'cnted a petition tothc District Court 
which was in effect an appointment of one B, as manager 
for (among other thing') the protection of their ijmali joint 
property by the p lyment of their debt*. One of the direc¬ 
tion' given to him was to apply surplus income " to the pay¬ 
ment of the ijmali deU$ of«three co owners. of which a 
list i' given below." The list contained the names of 12 
pern®' (r<*n whom the money used to pay the judgment 
creditor was borrowed; the amount doe to each being set 
Mwynise t„ hi* name, and the total brought to the amount of 
ks. 56.750. 

HU that, that was a distinct acknowledgment that the 
Mai of the dek* comprised in the li't was a joint debt 
(I0O I) SlKUAMOM CH0UDHRANI 

r. ISIIAN ( HI NDER ROV. (1898) 251. A. 95“ 

25 C. 844 - 2 C. W. N. 402-7 Sar. 291 

DtBI ADMinED—I df.niity of. IN CASE of 

SEVERAL DEBTS OWING TO SAME CREDITOR 

-Evidence of. 

- AbuKtt ef—Eittl. 

There were two debt* due to the same creditor, one on a 
mortgage bond and the other on a simple bond, by a person 
who was subsequently declared to be a disqualified proprie¬ 
tor. In a suit brought on the simple bond, the plaintiH 
relied upon a notice given by the Court of Wards as an 
acknowledgment of liability on the bond within the meaning 
of 5.19 of the Limitation Act. The terms of the notice 
werenot clear as to which liability it referred to, and it 
was impossible for the plaintiff to contend that the gcneril 
words of the notice were not satisfied by reference to the 
moilgage bend. 

HtU that, under the circumstances, the notice could not 
be [died upon a« an acknowledgment of liability under the 
vsit I ml within the meaning of S. 19 of the Limitation Act 
of 1877(41). {UrdHMetat.) BE7I MAHARANI V. COL¬ 
LECTOR OF EtawaH. (1894) 221.A. 31“ 

17 A. 198(209)= 6 Sar. 661- 

- OrJtitJtKU ef iiltnlien of vrittr ef imlrumuill 

temUiKiMg sAmmem—Admissibility — Surrounding cir- 
tamsUmttl—Reftrtntt f#— Permissibility. 

Where the terms of a notice of admission of liability 
issued by the Court of Wards on behalf of the debtor, who 
was a disqualified proprietor, were not dear as to which ol 
two debts doe to the same creditor was referred lo. belt 



THE PRIVY COUNCIL DIGEST 


LIMITATION ACT (IX OF 1908HC.W.) 

S. lMCfftf.) 

Debt admitted — identity of. in case or 
SEVERAL DEBTS OWING TO SAME CREDITOR- 
EVIDVNCE OF. 

th.it oral evidence of the Collector who gate the notice. a> to 
hb intentions in doing so. was not admtatUe foe Uw par- 


LIMITATION ACT (IX OF 1908Mi>/,/.) 

S. It—(CM/.) 

MORTGAGE—REDEMPTION RIGHT IN—ACKNOW¬ 
LEDGMENT OB—(C«w/.) 

ffdd : that this wa> dearly an acknowledgment by the 
mortgagees lhat they received the payments as parties inter¬ 
ested in the mortgage ami that their interevt was that of 


po* of construing the notice, though the court might, fur mortgagees thertender.- 

that purpose, properly look at the surrounding orcum- //Ad accordingly, that this created a new peiintl of limi- 
stances. ‘a 1 ** Marling from the 8th June. 1843 and a» the suit was 

“Indeed, it is only by reference to intrinsic facts that instit ute d uithin U) years thereof the suit wa* in lime, 
the general words of ihe notice can be applied lo any specific (Ud Mmlltu.) MAJMUDAK HlRALAi. ICHHALAL v. 
subject.” (LtrJHM mu.) BETI MahaRAM r. CoLUC- iigsai NarSilal CHATUkBHUJDAS. 


TOR OFETAWAH. UW 221 31 (41) = 

17 A 198 (209) “6 Sir 551. 

Hindu widow or daughter—acknowledgment 
by—Reversioner if affected by. 

- Morlgagf iu fa w *f I*# mali *>•«'— 

lion rigkI of. 

Although for certain purpose the wkk- ami the .laughter 


(1913) 40 LA. 68 (73)-- 37 B. 326 (337-8)= 
17C-WN.673-- 13M.LT. 415 (1913) M.W.N. 428- 
11 A.L J. 432- 17 C L J. 474 -15 Bom. L B 483 - 
181C 909 - 25MLJ 101. 

Mortgage with possession— kiDLxinioN 

RIGHT IN—ACKNOWLEDGMENT OF. 

-.lAvfa/ -/ mortgage — tl'nltm ugmd only by . tow 


r—r . — - .v.ww- .7 <1 only oy, ion- 

of a deceased Hindu represent the t*laie of “J™- immng t/ktHmUdgmori-M^orm^mab ngn.d b r mod- 
they are not cornpelenl. in regard to a mortgage held by Mm. ^ ^ 

lo bind any '"J” 1 ’ 51 *' i-'o^Lrtg^rr m regard to ,,,U 1 "oukhlarnamah. which was signed by tire 

57-iiS! Surh "an acknowledgment Km i> intfle* M*** «•« *** «■**•«« «k*wMgme«l >4 Ihe 


lo bind any interests except their own by an acfaMkdg- 
ment of a right of redemption in the mortgag-. in regard to 

that mortgage. SuchJ a ^ 'f* ^ title of the mongagot. and that a written statement, which 

’ttmSTZZS'ZtZ.-*-** smm.ru. h«,v. (rnsriMs mm). 


Hindu woman in possession lor ner iimncu iwerew io wm. 
the estate loan extent which has not been sane Hum .1 b) 
authexity. (Sir Join Edgt) l-ALA Soni K»m ». 

KAN « a A ~ha».17 C wSw5°-U ALJ 3M* - Mooiku, of mor W «/W /,/,/M a tnd 

„ w i > M W K 470-17 C LJ 488 - 5 " ,u * Slalmtnl ftUd ,« ,ui! by-It 

13 m nVon -‘^m ii 

A mortgagee with posscwirm executed a mookhtarnamah 
1.IAUILITV—ACKNOWLEDGMENT OF. It BAL'NCl Mihwitiag a person to defend a suit for an adjustment of 

INVESTIGATION SHOULD TURN OUT TO BE AGAINST xcouwls bought again*! the mortgagee- Irj an heir of the 
PERSON ACKNOWLEDGING. mortgagor. TV mookhtat filed a written statement in that 

i • * ..... »—a - i_suit which (curtained an acknowledgment of the title of the 


20 W B 376-13 BLB X77-3Sar.283. 


PERSON ACKNOWLEDGING. 

-Sufficiency of.on balance being found*be againd 


ACKHOWLkDCMIKT. «<" «*» «•«*. M k M . 


LIABILITY TO PLAINTIFF OR HIS PREDECESSOR 
IN INTEREST. 

- Aiknmlfdgmml of—ffuntilf. . 

The liability lo be acknowledged under S. tblJM- 
tat ion Act of 1877 is a liability to the person who is seeking 
to recover pension, or to 


H<U that ibe written statement could not be said to U- 
incorporated into the mookhtarnamah so as lo make it a 
put of the document signed b) the mortgagee within the 
B«aning of S. I. d. 15 of Act XIV of 1N59 (898). 
LUCHMEE BUKSH KOV V. KUNJEET RAM PaNDAY. 

(1873) 2 Suit 897=20 W R 376 = 13 B LR 177- 

3Sar. 283. 

- A/miUtir •! aklbrriif/ t„ d,(<n<t suit by 


w iwwru* r ^ . „ n ■ \ tint .fwrnt- - r —.r uiMfin mil VV 

claims (171-2). „ ”' UP0Kl I n.„^ h<„ me,^ for of 


"^nrnml Si’ mTm '*».« 

MORTGAGE—REDEMPTION RIGHT IN— 
ACKNOWLEDGMENT OF. 

_ -Entry of faymtn, and acinouMgmtnl of run ft a, 

” In U'S/the predecessor in Utle of tbe plainliH mortgage d 
to Ihe defendants a certain Desaigm Dastur (subsequent!) 
commuted b)'the British Government into a fixed money 


tumult—At bnmd tJ gmtnl by—Stiffiaouy of. 

S. I, d. 15 of Act XIV of 1K59 mu*r receive a strir t con- 
struetkm according to its plain words. Il require* the 
rignature of the- mortgagee. him>elf to constitute an acknow¬ 
ledgment of the title erf the mortgagor; and it would be a 
wrong construct mi of it to hold that any other signature 
would satisfy there words. 

Ildd. therefore. th*t a written statement signed by a 
mookhtar authorised l»y the mortgagee to defend a suit 


allowance) and certain lands in Broach. The mortgagees bought l* the mortgagor s heir agarnst the mortgagee for 
orocured an entry of their names in the Collectors books an adjustment of accounts could not. even if h contained an 
and were receiving payments of the allowance. In tbe book acknowledgment of the title of the mortgagor, constitute an 
of the Government Agent entrusted with the pajoentof acknowledgment within the meaning of S. I. cl. 15. of Act 
the allowance there was an entry of pajment dated 8th June. XIV of 1859 (898). LUCHMEE BUKSH ROY v. KUNJEET 
... .... -i— .i. — rJ rw«i" RAM PAN DAY. flMI\0 8.rt on' oa ttt « ... 


1843 of their respective shares to the “mortgagees of Desai" 
with their signature* in acknowledgment of the receipt. 


(1873) 2 Snth. 897 -20 W.R.375 = 
13B.L.R 177=3 8ar.283, 
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LIMITATION ACT IX OF 1908MC- *U) 

S. l9-( 

Mi l LAI 'Nl» 01*1 N MTOVNTS— ADMISSION Of 
EXI'ltNCEOF-EFUCTOf. 

- Hahintf found Jut tf JtHvr—/j*khlr ftr—Ad¬ 
mission of. ifills* imv/nJ. 

M and the defendant .rr*pr«i<l«-ul had rr-wltr ilealirg* 
with wu- another from |W5to|SW ami at thr -No! 
ih<M? dealing* the- owed a Certain vrin to M <*1 

account of pfiniip.il ami inWiW .1/dirti (rating a mill liy 
which the respondent ami four other pei*on* were jpp-nicd 
ini*let* to administer the estate. Three of them, of whom 
the respondent «a* "nr. applied for probate. Tk applka- 
lion was opp--t.!. minaha. by thr othrr two Mentor* m 
the ground, among*! other*, that the rr*pnndent owed twcey 
to ihc •-state. The respondent in hi* reply, in writing and 
•igned It)’ him. l<> tin- petition of '•lij^ti-m*. Mated a* M 
low*:—'"The applicant (the rt*p>ndrnO i* a big Mahajaw 
«>f Kurhampui pa>ing k*. |0 »i at inreww laa. F> r lie la*t 
5 yean- lie hart open ami iiment account* with the deceased 
(.I/). The alleged indebted** dor- affect hi* right to 
apply for fiiohate." 

In a -ail brought, within three yearn of the date of thi 
'aid reply of the itspondent. on behalf of the adopted ««<4 
.1/ for the recovery of the amount due by the rcpnmlrnt on 
the 'aid dealing*. ktU that the statement in the rr^mdcnia 
reply set out above w*. sufficient acknowledgment to givr 
a new period of limitation from the date of the acknowledg¬ 
ment. and that the suit Hr-titolcd within three year* thereof 
wa' not barred. 

Themis in the *tatfroent of the ropnwk-nt acini ad¬ 
mission that there Were -pen ami mutual a>i»iiit* between 
the panic* at the death of I/. The legal .«r.*«jg.wr wouftl 
be that at that date either of them had a light at again*! the 
other to an .mount. It follow* equally that wlwever «n the 
account should lie shown to t< the debtor to the other wa* 
bound to pay hi* debt to the other, and the inevitable 
deduction from this admiMua is that the itspondeal a*- 
knowledgrd hi* liability to pay Ins debt to .1/.* hi* rrprt 
tentative if the halamc should be awertained to be again*! 
him. 

The dial judge dismissed llw *uit. Icing .4 opinion that 
the word " had * in the sentence “ f« the last 5 year* he 
had open and current accounts with the deceased " ami the 
word "alleged" were fatal to the validity of the acknowledg¬ 
ment. Their lx»rdship* cannot share thi* opinwm. The 
first sentence shews that there were open account* at the 
death of .1/. If nothing further i» alleged thr natural pre¬ 
sumption is that they continued unsettled at the time the 
statement was made. Tlu- Mhw which follow* i* per- 
fcc.ll)* consistent with thi* admission. The- meaning K "even 
if their is a balance again*! the rr*p«mdcnt that doe* me 
disqualify him firnn fulfilling the duties of an executor." 
Wh.it is Klied upon here i* an avknowW-ment *ubjni t., 
the comlition that an adverse balance really caret*, ami the 
condition is fulfilled in f»t. 

The Divisional Court also held again*! the * knowkvlg 
ment on the ground that it would require a coR*knblr 
slictch of the- imagination to place upon it the meaning that 
there wa* .1 light to have the account taken, thereby imply- 
mg a piomise to pay. There was no doubt no prmrbc to 
pay in any event, but the word* import an admission of 
liability if (he balance should prove to k against the res¬ 
pondent coupled with the fulfilment of the condifcco—a 
Mate of thing* which in all reason and sound sense places 
the acknowledgment upon the same footing x* an acknow. 
lodgment unconditional in the first instance, from which, in 
English law, a promise to pay has always been inferred. 


LIMITATION ACT (IX OF 1908>-(C«rf4.) 

S 1 MC«f.) 

Mutual and open accounts-admission ok 
EXISTENCE OF—EFFECT OF—(CW4.) 

(5/r Mfrtd Wills ) M tNil AM V. SETH RUPCHAND. 

(1906; 331 A 165 = S3 C. 1047 - 4 C.L. J. 94 - 

8 Bom L R 501' 10 C.W.N. 874- 1 M.L.T. 199 = 
3 A L J. 525 ■- 2 N.L.R. 130 -16 M L J. 300. 

Woiiks— Person through whom he derives 

TITLE OK LIABILITY. 

-ktversioorr if derive* title through widow or daught- 

11 within meaning of. Su S. 19—ACKNOWLLDGMENT- 
SumClINCY OF-LAW APPLICABLE. ETC. 

(1913) 40 I A. 74 (84)-- 35 A. 227 (235 6). 

S 19. Expl I-Communication to creditor— 
Necessity. 

It ha* been held that an admission of a Bond debt con¬ 
tain'd in thr an*wer of the Executor* of the obligor, al- 
ikugh in a *uit to which the obligee was not a patty, was 
*ufi\ lent to take the ca*e out of the operation of 3rd and 
4th Will IV. C. 42 (55). (Sir Jtstfk A'afitr.) GOPEE- 
NISH IN GOSllAUrt BkiNDaBUN CHUNDER SlRCAR 
Chovmmv. (1869) 13MIA. 37 = 12 WR PC.36- 

3 B LR 37 2 Suth. 261-2 Sar. 479. 

Tk acknowledgment i* isot addressed to the person en¬ 
titled. kt according to the " explanation ” given in S. 19 of 
the limitation Act of 1877 thi< is not necessary. 

The admission of liability in thi* ca-e was contained in a 
w ritlew statiimnt filed by the debtor. (Sir Alfrrd Wills) 
M tNIKAMr. SllH RUPCHAND. 

(1906) 331A 165 (171)- 33 C. 1047 (1058)- 
4 C L J 91 8 Bom L R. 551 -10 C.W.N. 874 - 
1MLT.199 3 A.LJ. 526'2NLB 130- 
16 M L J. 300. 

S. 19. Expl II-Agent-Authorlty to acknowledge. 

- DifujhM frofndn—Sartarakar or Monapr tf 
fi.pitf /VrrcMj/ haMitf tf Mrd—Alkmv/tdgmtnl 

tf—Prtttr tf, 

P, who succeeded as heir to the estate of L became in¬ 
competent to manage his property, and hi* wife. A\ was 
appointed by the Collector to be Sarbarakhar or manager. 
She never was hi* guardian. In a suit brought on a bond 
executed by L, kAd that it was very doubtful whether A” 
had authority to acknowledge /'/liability under the bond 
(39). 

The debt due under the bond was a personal debt of L, 
not specifically charged on his estate, and P was liable to 
answer the bond to the extent ofA'/asests. The office of 
Saiharahkar ha* regard to the land* with which the Collec¬ 
tor i>concerned, and not to the person or the personal pro¬ 
perty of tk landholder. If so. it i» difficult to see how a 
Narkrahkar. not being guardian, can be authori-ed to ad¬ 
mit a yer*«nal liability (39). (LcrJ Hefkonst) BETI 
M.AH.AKAX| r. COLLECTOR OF ETAWAH. 

(1894) 221 A. 31 = 17 A. 198 (207)=6 Sar. 561. 

-- Onus tf Proof tf. 

In a case in which plaintiff's claim would k barred but 
foe an acknowledgment thereof alleged to have been made 
by an agent of the defendant, htld it was the duty of the 
daintifl to adduce evidence to show that the agent had 
authority to make the acknowledgment, and to produce the. 
document.*, if any. on which such authority was sought to 
k founded, or to give evidence of tbeir content* (12). (Sir 
Montagu* Smitk) DlNOMOYI DEBI V. ROY LUCHMIP UT 
SINGH. (1879) 7 LA. 8=6 C.L.R. 101 =• 

4 Sar. 112=3 Suth. 710=Bald. 34 z . 
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LIMITATION ACT (IX OF 1908>-(CV*V.) 

S. 19, Expl U —Agent—Authority to'a nknowledge 

— (Could.) 

- Per ton hating general authority to utile fnt.haie 

and price of foods—Authority to aetnoudedge claim 1 - 
roped of price of these goals. 

The suit was brought against the appelant, a Kaj»-«" 
recover the price of goods joW and delivered. Tbc'uit 
would be barred but for an alleged arkwowkrdgmenl **f 'ho 
liability by one S made under a rw*e of hand 00 *■ 2 1W. _ 

The question for decision was whether S was an apni *4 ‘ paid » *ch by the per-on liable to pay the del4 or by hi 
the appellant duly authorised on his behallfio Mgn ti --agent. It doe» w* -prc:f> any particular mode or foimof 
It appeared from the evidence that S was''hute" payment, ami there arc many wit* in which payment may 

manager of the appellant, and that it wa» within l:ixgr.toal| j,, th,* th<- common agent of the print 

authority as such manager to settle the paichaw ard poC. paid 


LIMITATION ACT (IX OF 1908MCV*/./.) 

S 2Q-(Contd.) 

Sec S. 20—Person liable to I'av debt. 

(1929) 34 C W. N. 145. 

- Joint J,to—Inina! on—Pigment ,-f.by common 

agent of point dehonont of joint funds undo exfroi 
initrnctions contained in hn m\hum,ut ,f ,,pp, ant mint— 
Sufeiewry of. 

S. 20 of Use I imitation Act say* that a new starting 
of time 'hall be gained when interest on a del* is 


authority as such manager 
of goods of the kind in question. 

' Held, affirming the Couit bd-w. that S 


wa» a 


pawl iiWrti-st «>n the jirint del* out of joint funds 
undrt ciprev. ir.mu,lions obtained in the instrument of 
his appsntmr.it. That hilcady a payimnl in i-Koneration 


duly authorised to sign the a-.knowledjmeni ui behalf p, t UntoiAi he liability of the plaintiH. and such as i 
the appellant within the meaning of S. I'M the limiUlm ' ,ontcmplaUsl t.y S. 20of the I iaiWiM Act (KM). (Urd 
Act of 1008. IIMonte.) SUKHAMOKI r. ISHAN t'HUNMKK ROV. 


Act of m 

If S could pay the amount of the claim, he cw*l W-only 
also arrange to prevent time from foaming aUuloit 
(PiKonnt Haldane.) KAJA Bt*AjA SW™* J** r 

bholanath. ( 1919 ) * ic ! v , n ,., 1 S: 

55 LC. 543 12 L.W. 288 

- Proof of—Quantum. 

In a caw: in which, to get over the plea of limitation in 
regard to his claim, the plaintiff relied o|->o an acknnwltdg 
ment thereof alleged to have been made by an agent .4 the 
defendant, leld that he had failed to prove that the pq*on 
by whom the acknowledgment had Ucn nuoe was an agent 
of the defendant generally or specially authorised in that l"*"*" * 
behalf within the meaning of S. 20 uf the Ijmitaimo Act “5*“ Act. 
of 1871. (Sir Montague Smith.) DlNOvioyi l».M r. 

ROV I.UCHMIPUT SlNO. (l* 7 *)" IA 8 

6 C L R 101 -• 4 Bar 112 3 Suth. 710 - Bald. 342 

8 20 . 

- Agent duly authonted-f’ormal amtkoritr-Xfi 


(1898)251. A 95-25 C. 844 2C. W.N.402 

7 Sar. 294. 

Payment of inteial a* >mh—Payment of lump mm 
in 1,1 fed of teftral Jilerent account, which dehor had 
with creditor—Ml* alien of mm by the a edit or to the diffe¬ 
rent a..r*ut> accepted by th. dehor—If fay*'"! <" retfeel 
of each of tie auonnte 

In a *uit upon a proariwury note executed ir favour of a 
Hank, the question was whether a payment of a sum of 
R» (>} nu'le by H on 23-12 I9|K was a payment of 
“ a» swh " within the meaning of 5.20 of the 


The said sum of K*. »I0K f»-3 wa* pail of a sum of 
K» 6.000 oaid t«» the lunk na 23-12-1918 liy ft. There were 
evidently -octal different amounts with the Hank upon 
which payments had to be made by A for intern* on 
.'I 12 I'M*, and the lump |ia)im-ni wav probably to put his 
own au>mnl in funds lot th.it purpose. It was proved that 


my—Implied authority—Sn/Hoeney of—What amonnti to. jt a as I he lark's |w*’hc to *end out formal notice* of the 
One ft, who was a director of a lank, had been afowed intcerM that would Ir docempaitkular account* at the 
by the bank’s manager, ft, to become indebted » a I ng» «,d t *fc half-year, and presumably ft lud its tiled either 
sum to the bank, and in December. 1917, io view w ibe 1 directly f t ,mi the bank or through the medium of persons 
approaching half-yearly audit it was desirable that the j,, names thme account' stood, notke of tire pay- 

account should lie squaied in -ome way as not to 'how the mu that he would have to make. Tha sum of Rc. 6,000 
director a* a debtor to the Bank. The first respondent was pjd by A was aDorated by the Bank to the different 
accordingly persuaded to execute a promissory note on account' in mbkhflwa* interested. and that allocation, 
2212-1917. *0 as to show him as the bank's debtor for the meWing the credit of the Ks. 908 63 to interest due on 


amount of B'f indebtedness, and that amount was crcehted 1 he promis'ory note, was accepted by ft, as wa' 'hown by 
in the books of the bank to B, thus wiping ait his indexed ( |* oit:r> in his fooks a few «lay> later, 
ness. On 23 12-1918. D paid a sum of Rs. 908-6-3 to inte //^/y. ihat the K*. 908 6 3 was paid as and for the inte¬ 
rest due on the said promissory note, and the question was ^ »hkh was due under tbe promissory note within the 
whether B made the payment as the agent and under the meaning of S. 20 of the Limitation. Act and that payment 
implied authority of the first respondent wiihrn the mean * 4 » i„ wvc limitation. (Sir George Uouiei.) 

ing of S. 20 of the limitation Act. NATION kl Bank ok UPPER INDIA. 1.1 D. BaNSIDHAR. 

Upon the true meaning and effect of the transaction of (1029) 67 L ! A. 1: 51 C. L J- 56 1930 M W.N. 1 ~ 
22-12-1917, it was agreed between B and the first respon 32 Boa LB. 136 -1211 C. 193- 34 C W N 145 = 
dent that the former would discharge the Liter’s debt to the, 6 0 W. N 1136-A I B 1929 P. C. 297 31 L W. 1. 
Bank in respect of both principal and intere't. and it was — - -Penon fuNc to fay deh—Person ;Ao, at between 
clear from the first respondent’s evidence that he left i' to ft \ kimielfand dehor, bound to fay deh. though under no 
to do so. comtrael with creditor to do 10 if a—Payment of interest 

Held, that, under the circumstances, there wa> no difir pj ,«i fenon-Sn0eiency of. 
culty in implying authority from the first respondent to B n* fi f vi respondent executed a promis'Of)’ note in dis- 
to pay the interest on his behalf as it became due. (J»r t hargeofa debt doe by one B to a bank. Though the 
Gtargt lawndti.) NATIONAL Bank OK Upper India. of tbe transaction was to 'ubstitute the first re>pon- 
LTD. v. BANSIDHAR. (1929)571. A. 1 -61 C LJ 66- dent as a debtc* to tbe lank in the place of D, it 
1930 M.W.N. 1 = 32 Bom. L. R. 136= 121IC 193- ra agreed between B and the first re'pemdent that the 
34 0. W. N. 146-6 0. W. N. 1136= debt should be treated as that of the former and that he 
A. L R. 1929 P. 0. 297 = 31 L W. 1. decharge the same to the bank in respect of l»th 

-Construction of -Bradthan v. Widdnngton, (1902) principal and interest. B paid a sum of money for interest 

2 Ch. 430 and other similar decisioos-Appficability of. rest doe 00 the note, and the question was whether that 
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LIMITATION ACT IX OP 1908:—CCVW.> 

S. 120—(IV*/./.) 

payment siuvi limitatMi urolei S. 20.1 the Limiuti-o 
Act. It was Contended for tin- lunk c\m if /»could not 
lw regarded as duly authorijnl by the fir*t r**f«*wbwt to 
make a payment of intcir*t «n hi* bdulf.hr himnlf 
under a direct obligation t<>thcSr*l :c*j>«l.nt:» ^ati-fy j 
the debt, ami in that mum: *a* at all event* “a " per*® 
liable t» |uy it. In Mippwt of that contention the case of 
/bn/rfavv. Il'iddrin^-n. (W0») 2 ( h. 430. ami <aki 
rimilar English deebiuns »»rc relied upon. 

Their I <u<l'hi|f. did not think it r»Cc**ary to <Kxu» the 
applicability of th.we ca*e* to the (ontmtiai of 'he 
Indian Act. 

Whether the English ca*e* refnred to aUwe would en¬ 
graft a larger principle up® S. 20 of th« limitation Act. 
may poS'iNy have to l*«on*idere«lon *otr.e future «xa*ion. 
(So Cenge /..•nWc*.) N \l itiK.tL H\NK OF UPPER ] 
ISIIIA. I-II». . liW'inutk (1929; 571A 1 

51 C. L J 56 1930 M.W.N. 1 - 32Bom LB 136 
121 1 C. 193-34 C W. N 145 - 6 0 W N 1136- 
A I R 1929P C 297 - 31 L W 1. 

S 22 

APPI.ICAMI.I1V. 

-Estoppel- Applicability b,—Party already on record 

—Application for addition of and onler adding, under mi* 
apprehend*® that he wa* not. See S. 22—PLAINTIFF. 

(1889) 17 C 580 

- ——Suit frtftr/f beaming Je fill ire ly I 

featoH i tf ekangi or Jendntion of inter,-it. 

S. 22 of the Strait* Settlements limitation Orihnamc 
No 6(i lh%cmitemplat.*ia'«'in»hich .t Miiti*defcCti»c j 
by reason of the person or one of the petv«> in whom the 
right of suit i* rested r.<< being brfoie the coin.—S. 133 of 
the Civil Pnxedure Code provide* against the defeat of a 
suit on this ground and cnaWo the proper party to be added 
or substituted. If .1 Like right pox* to'«c. it *oaM be 
clearly wrong to allow him. for the *ake of atwtfag the 
l imitation Ordinance, to lake advantageofa suit impro¬ 
perly instituted by B. Their IxmWrip* do not think that 
S. 22 of the (Fidirumr ha* any application toca*e* in which 
the suit was originally property constituted as to panic* 
but has become defer lire bream* there ha* Ur.i a change 
or devolution of interr*!. Such cate* do not fall within 
S. 133.1 rut within S. WK of the G»il Procedure Code, and 
the proper remedy is by way of an order to carry on proceed 1 
ing*. and not of an order adding or siUliiuting parties 
(1212). {ford Parker.) MgVAPfA CHETIY r>. SUlRA- • 
MANIAN Chettv. (1916)431 A 113- 

20 C.W N. 833 -(1916) 1 M. W N.455- 
18 Bom L.R. 642-*361.0.323 
Defendant. 

-Addition of. urnler O.l. R. 10(2) of C. P.C.— 

Aptilicability of Section m case of. Ser C. P. C. or |90S. 
U. I. R. 10(2 )—Defendants ADDED UNDER 

(1927)551 A. 7-6R.29 

— —A', n defendant—.ilditwn »f—U‘kat /.-. 

Where the legal representatives of a deceased shebait of 

an idol sued for the recovery of amount* alcged to hare 
Uen spent by him for protevting the deUtter estate and per¬ 
forming hi* obligation* as a diebait. making the appellant, 
along with aN other possiMe claimants to the oftceofske- 
bait, parties, but the Couit directed an amendment in the 
prayei of the plaint so as to raise directly the question as to 
which of the claimant* were entitled to the ofice of the 
shebait and should represent the estate, and the appellant 
was touml upon a trial of that issue. to be the shebait. keld 
that the amendment did not alter the nature of the suit, and 
that the appelant was not brought on the record as a “New 


LIMITATION ACT (IX OF \m)-{Contd.) 

S. 22—(Cm//.) 

Defendant—(<W/) 

defendant" within the meaning of S. 22 of the Limitation 
Act. Used Maoughu -*.) Peary Mohan Mukerji p. 
Norendra Nath Mukerji. 

(1909) 371. A 27 (37 8)- 37 C. 229 (234)- 
7ML.T.63-7A L J. 125-11 C . L J 220 - 
14 C. W.N.261-12B0D. L R. 257 - 51. C.404* 

20 M. L. J. 171. 

- —On finally impleaded defendant—Sinking out of 
mam of, ly amendment of plaint and re-impleading tf, 
tiltr pnrd of limitation, hy freik amendment of plaint— 

Hut. 

In a *uit instituted within lime against the appellants, the 
**> of "«*e S deceased, the court struck out their names, 
and subilituled a* the only defendants the administrators of 
the mate of S. The original plaint against the appellants 
was mi|> rvsled liy a new plaint amended in accordance with 
the 'uder striking out their names so as to be directed 
again*! the estate of S alone. Subsequently the ccoit re¬ 
viewed that order and altered it and dirccred the names 
, <4 the app.Hants to I* rc*lor«d as defendants. The amen- 
tied plaint was accordingly *uperseded by one in which the 
*urt war to b.* ooe against the appellants alone. When the 
names of the appellant* were rotoreo the period allowed for 
the wit had expired. 

HeU that the plaint thus amended a second lime must be 
treated ac instituting a new suit, against the appellants 
and that, as the period of limitation had then expired, the 
suit was out of lime and barred by limitation. {Vitmtd 
HJlane.) IIAVI'.11 SHAH V. SHEIK PAINDA. 

(1926) 31 C. W N 174 - (1926) M. W. N 592- 
A. I. R. (1926) P C. 88 - 961. C 887. 

Hindu joint f amily—Manager of. 

-Family bo*ine»< carried on by—Contract in his name 

in lope! of-Suit to enforce—Joinder of junior members 
in. after period of limitation - Suit if barred on ground of. 
See Hindu Law-Joint family-Business 0F-Ma- 
nai.er or— Joint family business carried on by. 

(1911)381. A. 45-33 A. 272- 

IIindu Law-Rujcious Endowment-Family 
Endowment. 

-Joint shebaits of -Suit by some of-Others if alto 

patties to—Dismissal of. on ground of non joinder of latter 
—Propriety. See HINDU LaW-RELICIOUS ENDOW¬ 
MENT-FAMILY Endowment-Joint shebaits of. 

(1881) 81. A. 135 (141)-8 C. 42(489)- 

ORDER UNDER-ERROR IN FORM OF. 

- Defendant if ean lake adwntage of. 

In a case in which an order to carry on proceedings under 
S. IW of the Straits Settlements Civil Procedure Code Or¬ 
dinance No. 31 of 1907. the court made an order adding or 
*wbstituling parties under S. 133 of that Code. Taking 
advantage of the wrong form of the order, the defendant 
contended that S. 22 of the Straits Settlements Limitation 
Ordinance No. 6 of 18% (which corresponds to S. 22 of the 
limitation Acl of !%8) applied to the case. 

HeU that the defendant could not take advantage of the 
form of order to escape a liability to which be would have 
been subject if the order had been made in proper form 
(121-2) 

What was required was an order under S. 169 of the 
code, and if the order was competent it was competent 
under this section only (122). (Lard Parker) MEYAPPA 
CHETTY r. SUBRAMANtAN CHETTV. 

(1916) 431. A. 113 = 20 C. W. N. 833= 
(1916) 1M. W. N. 455-18 Bom. L. B. 642= 

351. C. S23. 
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LIMITATION ACT (IX OF 1908)-<O*/.) LIMITATION ACT (IX OF 1908)-{CVwtf.) 

S.2MM , 8 23. Art S7— 

PLAINTIFF-PERSON ALREADY A. i ri’ht !o the pync as an artificial watercourse, and to the u e 

, , .... , .w . 4. thewater ft*in; through it; and that the obstructions 

- OrJrr ,r,,«~, Ur Mto. ,! ^ ^ „„ a „ i„,„, apl i„, 

s£ r£2^r=rs3» 

and signed in \m , 4 tbe ^ (<nd *be«fek of (he Limitation Act of 1871. which 

Oi tbe face of these plamb . luwfe the time bringing «R* fo, the obstruction of 

named as co-plaintiffs. The name of C 4 A . to* ** «* „ Jlntoor ^ 1o , r4r . - inm , he date of the obstiuvli.« *. 


uftion to tax of. 


«,«k out. nor did they a either of ihej. attempc to mpn ^ |lat ^ ^ |fcr „J YiTa^ia ly 
diate the wits. But still it was contended that A ought or* w|oa?( , w) * > 

to be treated as a co-plaint.fi from the- uimaiill tutr <" ^ 6h)lnc1itmi M i(llcl(eml uj|h |hc ^ of wau . f 

the litigation. . u„ t . to the plaintiff* mehal mere in the nature of continuing 

Itappeareclthat hav.ngnanKd Aasco.p^- ill.«/ p«e „,**,«« *»*» .IMnhe cause of »in. was renewed J< 


ttnted petition* asking for perm,>son to prosecute «r* 
on behalf of A\ relying, a* appeared by the plaint*. ow n 
of C. P. C. of 1882. which only applied when a suit •' 
brought by one person on behalf of other 


Jit IH JltM >0 
fereme were 


4' the oklioction* causing Mich inter- 
ed to continue. Indeed S. 2-1 of the 


brought by one person ro behalf of other per*** ra “ n * 
joint interests, but not named as co pluniifk Notice ot 
the petition* wa* given to A*, and k Umg MMi» ft*- 
plaintiff already asked to lie made apUmt.tf. IJ '<*'* 
oversight orders to that effect were ma.le c*» the 8m Jan¬ 
uary. 1884. , , 

It was Contended on the strength of tk al..»r menial 
facts that the suit was originally defective for want • < P" 
lies, that A' became a party to the suit, only «n W» 


K - , \u|i IS -- ---- --.. • »■* MU 

, pe,-.n. having | ******'*'’" tXplt " P 1 •"**' «»«»>al effect (248). (Si, 


| I M.'nU fi«c Smith ) MAH \K AM k.AjROOl 1 KOF.K r. SVF.1) 

ARIKH. 1I0VMIN. <1880)71. A 240 > 

6C 394 f4045)-7C L R 529 4Sarl99- 

3 Suth 8)0. 

——s SB-.iftti.okhtr-r,, i.« .itiii .j fi.'f.i/y 

I M *-C . ititl.J t+ ••>.« ftf, 1 urn Jivilim; 

4J:\nt n;ht tk ,«/.>—f ar.- of. 

S. 28 can hace no applicutkm to a <a*e in which the 


1884. wlicci it was too late, and that tk suit* »e**«■* pnv* entitled to property cannot I ml l W U a suit for ie- 
bar ltd by limitati<m. „ , (0xxr f <* P*~«'**on thereof from the persm in possession. 

f/t/J reversing the court MOV, that A', as wHI a» C. I*- or treat the petvm m puaeviem as if he hail liern nserdy a 
came a party, as plaintiff, on the 2nd of Novemkr. 1W3 ; jailer. (M S*hnt*.) MaHOMKU MUMTA/ All 

and that the suits theirfore were noc larred l»y laj^eof time KMAS r.MOHAK SlSGM. (1923)601 A 202(209 10)- 
Thc orders dated 8th January. 1884 making A' a plamtifl 45A 419-A.I.R 1923 P C 118-21 A. L. J. 757- 
we e merely waste paper. These various c.perimerrts o, 26 0. C. 231 9 0 4 A L B Ml 10 0 L J. 383 - 

ChTSLl. IntT^rdships-upWmr. 3ft« .he-. 19 LW 283 39 C. LJLMA W N. 810 ■ 

position of the parties, which is plain on the face of tk 33 M L T 321 - 45 M. L J. 623-74 I. C. 476 

,ecord. The questi°n h limply thW “V* * - Lxt,* C m,kmtu 4 JtftmJonf, ml, W, 

became a party to these suits .* *a'°|' n^mh***4-StWHtf. 

Novemlier, !883. JJ u ^ A pern* swing to re OW property which originally lie- 

the 8th of January. iS^heywe.jKoUtr^ o I |o |k ^ , hw , ilW |4> it , ud „ „ |f da|e 

ships think that A as -el a* ) '* '**' ^ « in B ,M « 1 ondt ' S 3 * «he lamisation Act 

need not npresjy pin! mfc eitintiii Tk- poiMbmriy 


jailer. (//»< Sntovn.) MaHONU) MUNTAZ All 
Khan .-.Mohan Singh. (1923»60I a 202(20910)« 

45 A 419-A.I.R 1923 PC 118-21 A L J 757- 
26 0.C. 231 9 0 4 A. L. R 001 10O LJ.383- 
19L W 283 39 C.L J. 295 - 28 C.W N 810- 
33M L T 321- 15 M. L J. 623-74 I C. 476 

- ExtiHpilhmtit of J./tnJnnfi till, ttnJtr—flt, 1 

tMptn hj fljiHti/ 'f—X.i.iuty, 

A perse* suing to re over property which originally Ire- 
knged to the drfmrfant but whose title to it had. at the dale 


MOIIINI 


MOHUN l)AS P. BUNCH BUUOAN SiHA l)AS 


point is only 


/UM)So W-ihr lM U "****«’' <«•«»<•« require .0 k 

1889) 17 C 580 5 Mr. W. 1 ^ {M VaSU|)F ^ p 


_8 22 Ctntnf 4 tftHtn* av/ViW Khadanca Oaru Mac UNI Df.van Hakshi MaHa 

mliHlit PATRUI.U Gaku. (1901)281. A 81(88)- 

The proviso to S. 22 of the Straits Settlements I amtatma 24 M 387(396 ) 6C. W N 517 3 Bom L. R 303 = 
Ordinance No. 6 of 18% may have been imeitfti ftr ttrlt 7 Sar gl9 

'iWM SI’S ^ •»* 

SUB K,„. N , «c„ r . 

18Bom L.B. MZ WI. I.JW defivered on 22nd July. 1907. 

--8. 23—Religious fcndowment-SheU.il of-Heredi rtkh was in the following terms :-“Their lordships 


taa office-Emolumcnts Cached lo-Adverw enjoyme. rfj humbly adsi* His MajeMy that it should be declared 
of. by person not competent to hold oftce-Declaration of that )J2Uthe article which provides .he rule of limi- 
right to receive emoluments-Suit for. 1^ person eniided to lltioB app ikaUe to this case, and that the ca«e should be 
hold office-Limitation-Right to emolumeocs drp^d.rg l0 fa High Court to be disposed of in accordance 

unem rieht to office. Stt ART. 124. with this declaration.” 

(1914) 41L A. 267 (273 4) * 42 C 2441251-2). A Irtnit |ook ^ aceoidtagly. and. while the suit was 


__8 23. Art yi-Jn/uMilT-ArtUKui »*r- « ,he °* n ol A PP«L the imitation Act of 1908 

t0ur if—Ohitmtlion 4-R<m«jl 4-S*it f"-ljmit*t,.m «* !«»«• . , 

-Cautt 4 at lien. H,,i ' ,hil ,be J** *** a >U|1 at the passing of 

In a suit by the plaintiff to estaUbh an Averted right to the Act (Lmkation Act of 1908) within the meaning of 
a pyne or artificial watercourse, and the water tongltom S. 31(1) 1 hereof, and that the *agtaction.applied to the suit, 
it through the defendant's estate to his own. and to oUam The former judgmenl of tk Board did not end the suit; 
the removal of certain obstructions in the pyne. the Court. Jd not finally determine it. It was remitted to the High 
below found that the plaintiS succeeded in establishing his Cc-rt for further procedure, and for inquiry upon allegations 



THE PRIVY COUNCIL DIGEST 


2699 


2700 


LIMITATION ACT (IX OF 1908HC-W-) 

8 31 (lMt 

of f.M ; .'oil ji llf <ljic <*f the nature that peucedure wa» 
not »«•«• In !* I. -ml the imiuif) had not mJred Urn entered 
upon. Tin -Mil in fact was neither adjadgrd upon nor 
re,ulv f»r judgment. {/s'J Ska*.) V.\SfllV.t Ml'D.4- 
IJAK Stiunopt MunvtnR. (1912 391 A 96 = 
35Mad 191*9 ALJ 501 16CWN489 
15 C L J 466 14 Bom LB 455- 151C. 222- 

23 MLJ. 16 

Schedule I. 

-Ci.|Mii»n* in—Ohj-Xt of. S.t LIMITATION ACT OF 

1877—Pl-\N o». 1 1899 s 26 I A 71 (81) = 

23 B 726 (736) 

- Purfou ''(• 

The purple .4 I hi- 2nd * b«Ur in each of the Am of 
I .imitation b onl> to pu- ribe the perixl of limitatiui for 
the suit. Thai apprai' from the 4th action <4 ca-h Act. 
ThrpfvH'rilml prri»*l« an- to Ur applied to «ui.' founded oa 
tk«xi*lins hi* (TO) (.V// Ri.ktrJ C*«k). Ihkkl 
MA1H C’HATIFkJI Mom Sr MiriHook MOHl'N 
COSWAMI. (1893) 201A 183 -21 C. 8 6 Sar 334 
-Arts. 2 and 36—C'W-Orff/*? .•/. 1 * p*>p>w of 

pr*Hrling adjotmny niiluvy—Snil for Jamag.i for—fa 
milalitH. 

Art. 2 applii-* only to a in whi^h the action of the 
Canal Aulhoriti.-. allrpcl to have rauvd ihr damage to the 
plaintiff »> <tone for ih. |»iipn><- <4 p>4ntia* thr canal, 
that k to a»tion (lone un»!er S. |5 r4 Ihr Canal Ail. That 
Articlei»in.ipplic.vl4cto acan- inwhi.h ihr .kti>«turn- 
plained of wax done, not for tk- putpnc of pr.<rcti»i; the 
canal. Iwt only for the poip.x- of |x<4iiling an adjuring 
railway. (I'runnf />un, Jt*). Pt'NjtB Curios I’kENS 

Co.. 1 .id. St.fki 1 Akv o» State. 

(1927 ; 26 LW. 134-40WN 471 = 
31CWN 835 28 Pun) L R 453*10310.1 = 
39MLT.3I3 (1927) M W N. 334- 
AIR (1927)PC.72 = 10Lab 161 

-Art. 3— UuntrAt/i ordtr—lkluJaHI in f*u> 

U.<H nndfr—Rnl to ntetvr /Sfvn/.vr from. .« <lnnglk of 
prior ftiunm on'y—famirili n. 

The- defcndantx were |wt into p^xion l.y the (rwctn 
inent. who were entitled to ihr Ian*, anil they woe ordered 
hy the Magi'! 1 .lc under tk Code of Criminal Procedure to 
be retained in pox«c"i«>n. If the plaintiffs had niched to 
contend that tk defendantc had hnit wrongfully pit into 
poxxes.i.m and that the plaintiff, were entitled to rnnrer •* 
the 'trengtli of th.ir previ.-us p~*o'i«-i without entering 
into aque-tion d till.- at all. they ner-ht to hare bright 
tiki action within six month, undet S. 15 of Act XIV c4 

1859 (W)- (*' ***** /’.vft.v 4 X Wise Aueerun- 
NISSA KIIATOON. (1879) 71 A. 73-6 C L B 219 * 
4 Sir. 127-»3 Suth. 730=Bald 350. 

-Art. 10 -f’kynul fix unis* im—Meaning of— 

PoiKiiion-A.lnal p,iKintn-<om 

Pariuut and ton!rail 

The word, "phyxical pox^.ion'in article 10 of the 
I .imitation Act ntean a •per'onal and immediate 
sion (255 6). 

Expression. 'po"exxiun H . "actual pjs'ewicn". "physical 
po'Scx'ion”. and "formal pus'esxion" compared and cou- 
traded, fa.trd RAtrtum). BaTUL BEGUM ?. M.xNSlR 
AM KHAN. (1901) 28 IA 248-24 A 17 = 

5C WN 888 = 3 Bom LB 707 = 8Sar. 133. 
- Arts 10.120 Rid U\—AppPi<4hl>ty—Pre<mpii*m 

—Suit lo infant rigkl of—OefanJjnl i ( ,r of mortgagee 
fattmiilionjf ta/tMkt kid foretlottd-Property nrt ad¬ 
mitting of phyutal poiuuion. 


LIMITATION ACT (IX OF 1908)—(CoW.) 

Arts 10.120 and 14MCW.) 

. A >Jit brought to declare a right of pre empion against 
the heir of a mortgag-e by conditional sale, wbo has fore- 
clo^d. is gocernel. where the Mibject of the sale does not 
admit of phyxical po.-ekon and ihere is no registered in- 
'trunent of sale, not by article 10 but by article 120 of 
xhccijlc 11 o‘ the Indian limitation Act (XVof 1877), and 
/.nutation in sxh a sii: runs from the expiration of the 
year <4 grace, that being the period when the right of the 
murigagee ha' become mature; the mete fact that he has 
n..t tr.fo.-etd that right by a suit for possession is immaterial. 
Ait. 10.4 the limitation Act ic inapplicable to the case, 
kvausc the mortgagee''heir had no semblance of physical 
p-«x«-xxion in the tine and natural sense of the term (256). 

Ait. 141 doe-. n« al.o ,pp|y l^cau* dum. of pre emp- 
lion are .peually conxidered in Art. 10. and although this 
particular claim «4 pe empion does not (for the reasons 
ahead) Mattel) fall within it, thatdoc* not affect the con- 
xtrartkm of Ait. 144 a. illustrated by Art. 10 (256). (Lord 

R * oiio *.) Baht, iikcam r . Mansur am Khan. 

(1901)281 A. 248=24 A 17- 
5C W N. 888 3 Bom LB. 707-8 Sar. 133. 

-Atts 10 and \U-Applii,ihhly-Pit <mpiin- 

S*il I* ii(kt of—PhiHt pitying for fWfUi«* "fa 

ullmg Jii.f,- Ik,- ionfjtng right." 

\ claim to enforce a right of pe emption is, as Art. 10 
«4 the limitation Act .howl, a claim impeaching another's 
r ight ; ami it. primary object i. to hi aside the competing 
right. The •ircum.tanct that a plaint inverts the proper 
order, and in-tr.id of fin «Uig the setting aside and then 
axh-ng pix*4-xxjon a« the conxequencc. X'ks for possccsion 
• !ry Htting a«ide" cann.4 alter the nature of the action, so 
ax to male it a .uit for possession of immoveable properly 
within ll<e meaning ol Art. 144 (256). (b<r,f RcfarliiH.) 

Bvm. Begum r. Mansur ali Khan. 

(1901) 281A 248=24 A. 17- 
6C WN 888-3Bom.LB 707 - 8Sar. 133. 

-Art. 11 (\)-AppJiiMilr fantoppil cf—Property 

erJmJ lo ki atUiM km no! de facto allafkfJ-Cfaim It, 
nnJtr mtuppnki niion ikal ikrn Mr/ de facto atti(km<«t 
—OrJir rtjiitin '—Appfttakilily fa (UfaPfi of trtitlt It 
uk of. 

Where, in a can in which proper.)' was only ordered to 
be attached kt wa* m4 attached in fact, the parties were 
■mlrr a mkakrtr impression that thete was an attachment 
and a claim petition wa. put in under that mistaken imprev 
'ion which, however, wax rejected, kdi that the claimant 
couhl nut lie held to k estopped from pleading the inappli 
lability of Art. II (I) of the limitation Actio the order 
rejecting his claim. 

It would be somewhat difficult for a exce to be figured in 
which out of the fact of mututal error there had in effect 
l*en a two fold result, namely. (1) that a statutory reqnire- 
ment had been jumped over, and (2) that a limitation as 
from the date of a nullity had begun to run against one of 
the parties to the error. {Lord Show.) MUTHIAH 
CHETTI r. PtUNlAPPA CHCTTI. 

(1928)551 A. 256=51 M 349 = 26 A.L.J. 616= 
32 C W N 821-48 C.L.J. 11 = 5 O W N. 679= 
28 LW. 1-1091.0.626 = 30 Bom. LB. 1353= 
A.I.B. (1928) P.C. 139= 55 M.L.J. 122- 

- Minor rlainanl—Suit ky—bmitatiw— 5.6 // Ail 

if jppfiuMt Ss. II tnd 12 ofth/bmitalitit Ail of l8o9 
apply It S. 246 of C.P£. of 1859 (24). 

looking to Sab-S. 5 of S. 1. and Ss. 3 and 11 of the 
limitation Ad of 1859. their lordships hare no doubt that 
the period of Bmitation resulting from S. 246 of C.P.C. of 
]859shcdd in the case of a minor be modified by the 
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LIMITATION ACT (IX OF 1908)-(C««tf.) 

Art. 11 (l)-(Cenid.) 

operation of S. 11 of the Umitation Art of 

{Sir Jam* U'.CdUtf). MUSSUMAT PHOOIBAS KOOX- 

WAR P. LAUA JOCtSHUR SaHOY. 

(1876 ) 3 LA. 7 = 1 C. 226(242)- 25 '\ R. 

3Sar 573 -3 Sith 236 

-Mortgage ifcciee-Cta* to property alt*b*j i" 

execution of-Order disallowing-Selting of - FaiMre 

-Effect. Stt C.P.C. OF 1 W 8 - 0 . 21. K. 

CAGE DECREE. (1922)27 C.W N. 275t279). 

_ Order diuilwg ™t*** 

Jireeled Ay C*I<-.W«M«Y *t , 
An order was marie unde. S.2ttcfC. | ( of 
allowing a claim to property attached m 
decree. More than 22 months after the date of the order, 
the decile-holder instituted a soil to get rid .4 N. 

Held that the writ was barred under Art. 11.4 tbc I .mi 
tation Art of 1877. ,. 

Ait. II is aimed against A 
orders passed under S. 2*0 of C P C. of l»2. n-**) 

can be more affected by such orrlers than the drove Mde. 

without the investigation directed by S. 27* of ha co*. * 
an order within .he****■<•( tk-Coo,Mh « omJ rt. 
and the lule of limitation under Alt. II apphe' «““ 
f/,W Hetieme.) SaRDHARI Lai =*• AMlIh.t 
nSim? (1W8)1M.A. i2S'»sc.M(H»gj 

-Order rot claim picfecred within -««« 

rejecting application (or postponement of *aW 
if applicable to. .9* C.P.C.oF WW-O. 21. k. >8- 


CUIM-ORDER DlSAMOttlSC. 


(1875)21 A 210(218) 


The poKc7oUrt. II of the limitation Act of l*77n> 
eltntly ^s to secure the speedy setlkment of quest** of 
title raised at execution s*, and faWj 
fixer! as the time within which the son must * **fj 
(127). (/W /MW) Sab dm aii I-*' J- A g"fJ 
PBlSHAD. (1888) 15 1. A 123 » c «» 

- Proferlf erdeiedle A * 

faCtO-<7«'* /mfftifMHf ‘I 

a,t \\\s ^necessity of the older shifted in Ail. II OH 

claim is made, orto.be atudme- ^hrt tWejs - 

objection, must be proper., . had *"*£*««» 
P<l for the only P*« 1 *rly referred to i' pro{*rtj attac.’mi 
ftSSta? G 3 » there has been attachment, there can 

wSS*.—--**■•« hJ C“*-S S2 


2)02 

LIMITATION ACT (IX OF l908Mf^.) 

- Alt 11 (tY-Fjeentirn fire hater — Suit hr neliuil 

ftaetutm Ay— Limitation—Order under 0. 21. A’. 09, f. /*. 
C. re hung inei fenash* mote than 4 )V4 / hehre Mil- 
Order under o. 21. A*. 35, C . P. C. gi'ing tymMieal 
foremen uilitn a jear it fart mil. 

The appellant. the purchaser in Court auction of an 8 
anna xhaie in a mouuh. Iteing ulixt rutted liy a stranger in 
o'eainmj physical p-e-oxion. applierl to lie |iul into physical 
p*s*Nsi<« of h«» diate. That application was dismissed, 
after contest, undri 0.21. K. 99. of C. P. C. of 1908. He 
then appfcrd for ami obtained «yml«i!i>al |hi*m~m«oi of his 
dure under O. 21. K. 35. C. P. C. Mme than a year after 
the date of thc«*der under O. 21 . K. 99. l.-t within a year 
fr.« the date of the order under O. 21. It. 35. he suerl for 
xtoal povesv-n of the * anna sharr. 

Held the soil was barred under Ail. II ( 4 ) of the limi¬ 
tation Act of 190*. 

Whether nr not the appellant was entitled to actual 
piK^>ion. he did ask lot it and was refused under O. 21 . 
K. 99. I„ the suit aho he has asked for actual possession. 
He ipsmes the •ymbofical possession of the 2nd order alto¬ 
gether. (L td Dunedin.) BALDEO:. KaKHAIYALAL. 

(1920) 12 L W 408 16 N. L B 103* 
24 C W N 1001 "(1920) M W N 545 - 58 I C 21 
Art 12(a). 

AW ICABIMTT 01. 

—/‘a/<4«» -/ u/. Ay Jtereeit/Jtr iinn.llfilter :>ili- 
I fee mi mem l.hd or aftee u(u>at el >nfk fermiuieu. 

Where a ikciec-hokbi puichases at a sale held in cxe 
culion id hi» own «lcctee. either without primission or after 
he had appfcd lor pumivion and been refused, the sale is 
vuhlaUc «dy and not void, and a suit to set a.idc the salt 
not luoughl within the <«e year provided for b) Ait. 12 of 
the limitation Act of I90S is barred (3l5 6). (hrd 
piil/im.-e.) KAI K ‘DMA KRISHNA *. KlSHESHAR 

Sah‘ t. (1922) 49 I A. 312 -1 Pat. 733 (739)- 

21 ALJ 23 37CL.J. 430 25 Bom L R. 680- 
27C W N.294 96 0 AA.L.B 19I-16L W.190- 
3 Pat L T 529 31 M L T 209 (P. C.)- 
(1922) P C 336 - 671 C. 914-44 M L J 718. 

M.h. f etmiegnenlij/ en .tnnn/menl of m/c— Prayer 
f+e—Additirm in it"* ef-Fleet. 

Art 12 (a) of lire limrUtion Art piotecls hnj Me pur- 
(kjAets at judicial *ales by providing a short limit of time 
within which suit* may be brought to K-t them aside. If the 
protection i'to Ucon&ned to suits which seek no other 

reSef than a decUrath* that ih.-sale ought to I* set aside, 
and is to varnish directly some othei relief Consequential on 
the annulment of the sale is sought, the protection is ex 


ceedmgly small. Tkte is no justification for refusing to- 
ermstrue Ait. (12 («) according to its obvious meaning when 
. . - « i„ (rtf I lit I rrl.rf uhirh is (lir- 


— -- * 

aider mauc on an —y~. eser a nit goes on to pray for that rcl-cf which is ihe 

claim be made to the property so att^. objects perhaps the only object, of selling aside the sale 

such an order, there is no (229 30). {l„d //Mmu.) MaLKARIUN r-. NARAHARI. 

limitation, and with this the hm.tat.cn f1900)271. A 216-25 B. 337 (352)-6 C. W. N. 10- 

Whe.c, though a condmonal 2 Bon L B 927 - 7 Bar 739 = 10 M. L. J. 368 

was ordered, none -as actually made. ***"•«" 


petidon which was. however, rejected ‘• ‘he ground that 
{he mortgage was a sham transaction. Ltd that Art. II of 
Ihe Limitation Act had no application to the order na<le on 
that claim petition. (Urd SUm.) M™'" 0 "'™"- 
Palaniappa Chetti. 

61M. 349 -28 A. L. J-616-32C W. N^82 
48C.L.J. 11-6 0.W.N.579 - 28L.W.1- 
1091. C. 626=30 Bon LB. lSM^ 
A. L R. (1928) P. C. 139 = 55 M. L J. 122. 


le 1 met id and inefeelual a (emit flaintiff teeame 
a fee led Ay B* pendens. 

In a suit for a declaration of plaintiff's title to the suit 
perpeitj and that it was not liable to be attached and sold 
in execution of jfi decree, it was found that Ihe defendants' 
imrtha*e in execution of the said decree wax invalid and in 
rffeiual as again*! the plaintiff by rea>on of the fact that 
Ihe pricba* made during the pendency of a prior suit 
by the plaintiff to extaUish his title to the said property. 
Iletd ttut the suit was not barred under Art. 12 of the limi¬ 
tation Act of 1908 because it was instituted more than a year 
after the sale at which tbc defendants purchased. (Lord 
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LIMITATION ACT (IX OF 1908MtW.) 

Art. 12(i)-(/W«/.) 

A pri.ir x bi 1 n v or -(CntJ.) 

//Mm.) Moil L\l..-. KaNABUIMN. 

(1897 1 211 A 170 = 25 0. 179-1C W.N.639- 

7 Sar. 222 

KxEnrrioN Saif.—Sitting .\su>» or. 

-- Xeeetuty—Finding a- /.< it- in-.aliJily a;aimt 

plaintiff—Sk/keit* y of—Salt in:Jij an/ imefftetmal 
again'/ plaintiff. 

In a va**r in whkh il was found 1 h. 1 t the defendant'* 
execution pimlu*c of th«- mil pioptiiv wa* in* J:d and in- 
iffe Dial a* again*! the plaintiff. who ilaimetl to lie rotMed 
(11 llir same. by iea*on of the fact that the <lcfendanl\ pnr- 
cha*c wa» nude during the- prml. m y of a *uit Uought \fy 
the plaintiff to e*tali>h hi* title to the *akl property. k/d 
that it «a* not M<e**liy foi thi plaintiff to have the *alc in 
favour of the defendant *ct a*hk. and that a fating that 
the sale would not affut the plriniilT* interest* ma* quite 
sufficient (faJ//M.-mt.) Moil Ml. r. KaNVBUL DIN. 
(1897■211 A 170 25 C. 179 - 1 C W N 639 * 

7 Sar. 222 

— —Necewity—Irrtguhi and Dhgri Salt*—l>.*unctMi. 
Su KxmimoN sai.k—Setting A'ti*i o»-NfnvMi\ 
-IkkEiU UNITY AND KIT. (1871) 14 M I A 40(47). 

-Ncce**ily—l*er»on not |uitir*to po.inling* <« 

ptofK-ily Rprc**nltd no iK<*d—Sale affecting. See EXE¬ 
CUTION SAI.K—I’lKSONS NOT FAR IIE^ TO IKOClID 

INCN. ETC. (1901) 32 I A. 23 (33) 32 C 296 (312). 

- Prayer fa-A/Jiti .« Amendment a/ ft amt far 

fiirfi.-it .</—/'. C. afp,-a/—P,rmi<uk/itf fa tint limt in 
—Xn/hly of tale— Suit kangk.n fat ef. 

Plaintiff* had comforted their *4*e throughout on the 
principle that the qur*!inn of the nullity of the sale «a* the 
only question, and that they Could not *•*(•**! on any other 
ground. To allow them now (in Privy Council apfral) to 
shift their ground and to make a new CX*e. and that too 
with<*it allowing the defendant an .ippwtanily of making 
the defeme which heviy*.be ha* in rt*et'e. i* wrong in 
principle and is calculated to work praitkal inyu*tne. (lord 
//"Metric.) M.AI KAKJt'N ;. SARAH (HI. 

(1900)271 A 216(227 8 ) 25 B 337(349 50)*- 
5 C W N 10 2 Bom. L B . 927 7 Sar. 739 
10 M L J 368 

- Suit for—What 11 ,1- Suit treating -alt ai nullity 

an,/ //aiming relief ineaniiitent vith it nrt an. 

The exprc**ioo " <ti a*kle a sale “ in Art. 12 ( 4 ) of the 
limitation Act i* not attended by any mkH difficulty a* the 
expression “hT aside an adopti-m * in Art. 129 of the 
limitation Act of 18/1 because a tale valid until »«* aridr. 
ian be legally ami literally *et a*ide; ami anybody who 
desire* relief inconsistent with it may and shmild pray lose! 
it a*ide (228). A suit, which treat* an execution »ale a* a 
nullity ami ignores it altogether, is not a suit to M aside 
the *nle merely I recause it pray* for relief ircnn*i*tent with 
the validity of the sale (227). (M //.Mew.-.) MaLKaR 
JUN r*. Narahari. (1900) 27IA 216= 

25B 337(351 2)=6C.W.N. 10=2Bom LB 927= 

7 Sar. 739 = 10 M L.J 368 
MORTGAGED PROPERTY—SALE OF. IS EXECUTION OF 
THIRD PARTY’S DECREE—MORTGAGEE’S PURCHASE 
AT-MORTC.AtdJR’S SUIT FOR REDEMPTION AND 
ACCOUNTS IGNORING. 

- App/itdhi/ity ,</ nr tide ta-Sale a real one. 

Property Mibjtvt to a mortgage wa* *old in exevutk* of a 
decree obtained by a third party and purchased by the 
mortgagee himself. Nearly 8 years after the sale, the mort¬ 
gagor's heir* sued the mortgagee-purchaser for redemption 
and accounts: 

Hell that, if the sale at which the mortgagee purchased 
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LIMITATION ACT (IX OF 1908)-(£W.) 

Art. 12 (b)—( f<*/</.) 

MORTGAGED PROPERTY—SALE OF. IN EXECUTION 
OF THIRD PARTY’S DECREE-MORTGAGEE'S PUR- 
CHAFE AT—MORTGAGOR’S SUIT FOR REDEMPTION 
AND ACCOUNTS IGNORING—(CVW.) 
ma* a reality at all. it wa* defeasible only in the way pointed 
out by Uw; that the ca*e woul<l fjl > ^ther within S. 311 of 
C. P. C. of 1882. or within Art. 12 (u) of the Limitation 
Act; and that the suit, when looked on as a suit to set 
a*ide the sale, fell within the prohibition of Art. 12 (i). 

The mortgagor’s right to set a*ide the sale would not be 
k.pt aive a* long as the right to redeem subsisted. {Uri 
l/Mrnie.) M.U.KARJt'N f. NARAHARI. 

(1900; 271.A 216(229-30)=25 B. 337 (352)= 
6 C.W.N. 10-2 Bom. L B. 927=7 Sar. 739- 
10 ML.J. 368. 

- Suit /.. at ande ule if a—/keree holder net made 

a party—FMtet. 

Property object to a mortgage was sold in execution of a 
decree nUaktd by a third party and purchased by the 
m-Ktgagce himself. The mortgagor thereupon sued the 
nut-aget puulu*ei for redemption and account*, ignoring 
lhc*ale altogether. The plaint did not pray for setting 
a*i.lf (he *afe, and the holder of the decree in execution of 
which the mortgagee puichascd the property wa* not made 
a patty to the suit. 

Held that the suit wa* not one to *et aside the sale with, 
in the meaning of Art. 12 (u) of the Limitation Ad. 

The suit can only be called a suit to set a*idc a sale in 
the seme in which any other suit might be so called if it 
prayed relief inconsistent with the validity of the sale. To 
a suit to *et a*ide the sale, the decree-holder would be a pro¬ 
per and even a necessary party, and the issues in such a suit 
wwrld be different. (Leid //Meme.) MAl.KARJUN V. 
Narahari. (1900) 271. A. 216 (227 8)- 

25 B. 337(351 2K5 C W.N. 10= 2 Bom LB.927- 
7 Sar. 739 = 10 M L J. 368. 

Art 12(b) aod (c). 

- fi-npd Aet i'll ef \*$b—Sa!e under—Suit It >rt 

ande -bmitatiem—Starting feint ef-Final erJer ef 
Raid .•/ A‘t:enne in rr. itien een/frming idle—Date ef. 

A sale wa* held under Hengal Act VII of 1880 by the 
(Vfl«t<.r on 24 9 1882. The owner of the property appM 
to the Oommivsioner on 26-9 1882. not to confirm the sale. 
That petition was refu«ed. and the sale was confirmed by 
the« ommiv*k«er on 2-5 1884. The owner then presented 
aicvi*ion prtickm to the Board of Revenue against the 
Commivsi«er'* order. At first the Board 0 / Revenue set 
a*ide the Commissioner's order on 12 8-1884, and referred 
the matter back to the Collector to consider the ease upon 
it* merits. Hot. 00 the case again coming up before then 
the Board of Revenue reversed their previous decision and 
revived the order of the Commissioner, dated 25-1-1884 re¬ 
fusing to set aside the sale. The last order of the Board of 
Revenue was on 21-8-1886. 

Held that for the purpose of the law of limitation there 
wa* no final or definitive confirmation of the sale until 
21 8-1886. the date of the last order of the Board of Reve¬ 
nue. and that a suit brought to set aside the sale on the 
ground of non compliance with the provisions of Bengal Art 
VII of 1880 within 1 year of 21-8-1886 was not barred 
under An. 12 of the Limitation Art of 1877. 

There was no final, conclusive and definitive order con¬ 
firming the sale, while the question whether the sale should 
he confirmed was jp litigation, or until the order of the 
Commissioner of 25 1-1884 became definitive and operative 
by tbe final judgment of the Board of Revenue on 21 - 8 - 1886 . 
In fact there was not during the period which had elapsed 
between the date of the sale and 21 - 8-1886 any sale to set 
aside which a suit could have been brought by’ the parties 
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*705 

LIMITATION ACT IX OF 190MO*/.) 

Art, 12(b) »nd <c)-(C**tJ.) 

(Lord Djvtr.) HaIJ anath Sahai Ramcut Sixgh. 

V (1896) 231 A. 45(512) = 

23 C. 775 (785 6)-7 Sir. 1. 

Art. 13. 

- AppiuMity *f-c- p C ' * f vm ~ s - 7J_AV,W 

tf auto wrouf/y faiid undtr-Suil for. 

Art. 13 of the limitation Act of 
a suit bronchi under the penultimate paragraph of S. 2 ** 
of C. P. C. of 1832. Such a wit is in no sen* an xtmw to 
set aside the order of distribution and A ****** "* 
stand in the way of such a wit (209) *'+‘ 

SaNKaR SARUP »•. MR JO Mai- (lWl’MlA. 203 
23A.313 (8223)-6 OWN 649- 
3 Bom LB 713-8 Sir 72 

-- Atp/i/MUy—Posstssion—QOrJ/r for-Ptrum mf 

fairly I*—Sail to retow property b-Stlti'g "•+'* 
order—About 0/-FJttl. 

In execution of a decree made in a-t -w**** 1 * 
of Mulsh, an or.le. was mark for fM**"* 
in possesion of a part of a v.lage. Undercdoe of IM 
or.K A disturbed the possession of Motl. whoda.med ti e 
village against Mai*. Mod applied in the exetutmn pro 
reeding* to protect his possession. awl an order was made«« 
MI.1&6. allowing Mori's ipf**™ .« the g.-««uJ that 
A could not use an order made a» between her and Mr so 
heirs for the purpose of *pOMa*g «■ *»• 
stranger to MaW* estate and to the ht.gauon between h.. 
3? I" « «h subsequently brought b, J-JJJ-JtjJJ 
in interest of Marsh aga.nst M°rt toatteblMm of h 
(Mairh's) preferential right to the property. W that the wit 
was no. tarred liy Art. 13 of the i-.mitat-o Act « the 
grounrl that it was brought mow ttfM a year after the oruer 
in Moti's favour, dated l-IM** 

The suit does not pray, and the piamtilt 
any relief of that sort. The order remains ***’"»** 
ted. It was quite right to hold (as J* f 0, * r . 1 . 

M u». ,* h»d .*»««» 

the light of Mash or of * 

^JKttS.^SSga.t-51 

- Minor *1 far+'lf 2?i 

^KUttwrn,, 

iuntidily of, **d Mtmm W" ^- Sm " 

^TV^i’ntifl sued .0 obtain »»«**"> of 
tie,, and for a declaration that the **'•£"*" £ 
under which the defendants in the two suits became the pur¬ 
chasers of the properties were not finding upon mm. as r.e 
was a minor, and was ntf properly represented in the wit 
which the decree was obtained. 

Held, that the suits were suits in the na.«£ ol « o «« 
aside a decree, and that such a wit mod ***£. * 
cording to the law of lim.iatioo. within «* J 
making of the decree, if the party M time -as M fwU 
age. but if he was a mince, then within one J«r of >» » 
taining majority (201). (Sir Ruke.d 

RAM MARWARI V. MOHUSTGURSAHAl Nt’ND- 

(1889) 16 1. A. 195-17 C. 347 (357 8) = 5 Sir. 163. 
Art 14. 

- App/ieablity—Batuvrj p,otttdinp—fiHd ollHltd 

to plaintiff it—Slit for fault wo* if. 

Art. 14 of the Limitation Act applie* to a «.t brought tor 
the purpose of setting aside an order of the revenue t-cort. 


LIMITATION ACT IX OF 19M-(Cta4) 

Art. 14-(CW</.) 

It i> inapplicable to an action in ejectment, the main purple 
of which i' to recover possession of certain lands allotted to 
the plaintiff in Hatwara proceedings (lWi). (Mr. Amur 
l/i.) KAjA DHAKF5IIWAR PRA<AI> NARAIN SlNC.H 

GUUR Kl'Ot. (1926! 53 I. A 176 - 5 Pat 736 • 
7 PL T. 183-A. I. R 1926 P. C.60* 
97 I. C. 217 31C.W.N. 311. 

Arts 14.96. 

—.Itf/zYe W/Vy.-f*«*/ did nndft Afro Uud Hewitt 
Att of 1873— Monty wrongly ruourtd fay Surd Off of 
Stilt mndtr hud .■/—Suit /or rtttttry of 
The wit was for the recovery from the Secretary of Stale 
of a wm of money which the plaintiff alleged to have been 
wrongly taken from him umkr the head of raii.il dues. Midi 
canal dues not being, in fact, payable by him m hK ances¬ 
tors. who were the pnprieton of the lands in respect of 
which the dues were daimrd, lut by the occupiers of the 
lands. The plaint alleged that the money had been paid 
rnder a mistake >4 fact. 

The question was what was the period of limitation apple 
aide to the caw. that provided by Art. %. or that provided 
l»y An. 11 of the limitation Avt. The District Judge held 
that Ait. |1 jpplnsl to the raw. The High Court, in llw 
view that it tad. had not to divide the- qnotion. 

Their |»nkl«|n abo had not to divide tlie question 

(173-4). (lordD juj.) Raja Iui.wantSingh Sic- 

■ETAly of Si tn HR IRMA IN « <>l »< II • 

(1903)301 A. 172* 25 A. 527 (631)- 
8C.W N. 121 «8 Sar. 564. 

Art. 19 

— /mfnioumtnl — F.udtHg of, until m mailing of 
Artutt-DiU of rt/ttit ot ptuiutif .u fan/ if. 

The imprisonment of a per«on end*, within the meaning 
of Art. 19 of the limitation Act. the moment lie is rclcaced 
cm bail, and a suit for false imprisonment whirh is brought 
more than owe year after the date of such reka*e is lurreil 
under that Article (l5*). (IAid Mitmigittu.) SVBD 
3IAHAMAIIVUSDF-UU DIN f. S»fRM ARV OF STATE FOR 
MMX in COUNCIL. (1903) 30 I. A. 164 - 

30 C 872(879 ) 7 C. W. N. 729 - 
5 Bom L R 490 8 Sar. 503, 

Art. 27. 

--Contract—breach of—Impiojier procuring cf—Coni- 

pematem for—Suit for— limitation. Stt C. J\ C. OF 1908 
— SS. 19 ANIi 20 -CONTRACT. 11926) 31 C. W. N. 171. 

Art. 36. 

-Applcability—Canal—Cutting of. fur purpose of pro. 

tecting adjoining railway—Suit fur damages for Stt ARTS. 
2 ANIi 36. (1927)26 L W. 134. 

Art. 37. 

-AppBcabifty—Artificial watercoursc-OIntruOion of 

—Remoral n<—Suit fo.—limitation—Cause of action. Stt 
S. 23. ART. 37 (1880) 71. A. 210 (248)- 

6C. 394 (404 6). 

Art. 41. 

- AfapdirMitf—VtUMlkoriui hut de facto guardian 

—Soft iy—Mine's suit to stt osidr. 

Art. 14 has no application to a sale effected not by a 
guardian but by a wholly unauthorised peison (56). 

Under the Mahometan law. the brothers of a minor 
have no right to act 00 his behalf eicept under the autho 
rity of an appointment by the Court. A suit by the minor 
00 attaining age to set aside a sale made by his brother pur- 
porting to act as his guardian is not governed by Art. 44 
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LIMITATION ACT IX OF 1908 -<£VtfS.) 

Art. 44-tfW.L) 

(56). (b>J AVW) Mata Din t. Ahmad Au. 

(1911) 39 L A. 49-31 A. 213.222 S)- 
(1912) M. W. N 183 -16 C.W N. 338 131C. 976 
11 M. L T 115-9A.L. J.215 15C. L J. 270 = 
14 Bom L. R. 192 15 0 C 49 23 M L J. 6. 

- Hindu I AW — R,/i(l.ut f. ad.-W rn.nl — Miner 

m.iua;i, .</—//. rtditarj e/n.i and ,m Jamnti thereof k • 
/•fifing fe—Safe If guuraiju of—Suit U */ 

tUtl.U, 

In a ca** in whkh a minor was entitled lo the hereditary 
right to manage an rrulownw-iit connected with a temple ami 
to enjoy the J.iml* burning (lie endowment, hi* mother, pur- 
porting to a* hi' guardian. -*l his light of management 
anti hi' intcrc* in the probity fi toning the endowment. 
Pos-cssinn wa* taken l*y thepui.ha-er pursuant to the vale. 

Held. that the minor hail, under Aft. 44 of the IJmita- 
tiori Act. J years lor 'uing lo kI a'i.le the 'ale, ami that.w» 
hi' failure to do *o. hi' light would become extinguished 
umlcr S. 28 of the limitation Act. (Sir A ‘ukard Coaeh.) 
GNANASAMBANliA PaNDARA SANNADHI VKUI 
PANDAKAM. (1899) 271 A 69 23 M 271 ;279)- 
2Bom LR. 597 - 4 C. W. N 329 7Sar 671 = 

10 M. L J. 29 

Art 47. 

- Aff/inh/ily M-Su.ui.fu/ fatty in foi'ituou fie- 

ceMiur—Suil hy. 

a 7 of S. 1 of Act XIV of 185*1 applies lo a mil brought 
by the patty who «« unsuccessful in a proceeding under 
Act IV of 1840, ami i« inapplicable t»a suit U.^ght again* 
him by the pail) *uac'*ful in *uch pro ceding (M). (Sir 

fcinti r«h*t). Wise .-. amuki nnism Kiivioon. 

(1879 ) 7 1 A 73 6 C L R 249 4Sar 127 
3 Stub 730 B.'ld 350 

-IW'»«i pr^evtling—Older in—IW"ion hekl 

for 3 years uroler-fcllcct of—Title to property if acquire! 
by. See Bengalacis-ahkavs aci IV oi 1840- 
okdek under—Possession ioi i years under. 

<1879) 71A 73(81). 

Alt. 48. 

- Ceuilr union ef-Conferum—Meaning of. 

" Conversion ” in All. 48 cannot I* 'plit up into two 
fla»^es, one dishorn* ami the other not < idkoest; the 
Article ic not restricted to cases of dishonest conversion but 
applies to all classes ..f conversion, including sinpie comer- 
sion. " Conversion," a well known legal term for a pirti 
cular claw of toil, is icferrerl to in the Ankle as one of the 
modes by which specific mmaUe pn-perty iruy I* wrong 
fully acquiu.sl. the others king theft and di'hone* mtsjpncn- 
priation. The Article dioukl k cui'lrued a* if it ran as 
- lost .e acquire.! by theft or by dish-me* misappropriation 
or by conversion." {ferjH'arrintten.) I.EWIS |*t’t;H r. 
ASHUTOSHSEN. (1928 ) 561A 93(1001)= 

27 A L J. 170 10 P.L T. 155 29 L W 449 = 
1141.C. 604 =49 C L J 415 - 31 Bom L. R 702= 
33 C W N. 323 = 6 O.W N. 151 - AIB 1929 P C. 69 = 

56 M. L J. 517. 

- Ceu:frnon u.<t diihoneit-Aff/icaH/ity of article to 

case of. 

fft/J that Art. 48 applied to a suit for damages for con¬ 
version by the defendant of coal wrongfully gotten from the 
plaintiffs' mines and sold or otherwi-e di<i»*d of I ry the 
defendant lo his own u*e, though the defendant had. in 
doing so, acted under the honest belief that he had obtained 
or would obtain sufficient authority for what he did. (lord 
IVarriuglou). I.EWIS PlCH r. ASHUTOSH SEN. 

(1928) 56LA. 93 (101)=27 A.L. J. 170 = 
10 P L.T. 166 - 29 L.W. 449 = 114 I.C. 601' 
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LIMITATION ACT IX OF 1908—(CTrW.) 

Art. 48 -(Contd.) 

49 C.L J 415=31 Bom L. R. 702=33 C.W.N.S23= 
6 O.W X. 151 = A I B. 1929 P C. 69= 56 M.L.J. 517. 

-Art. 48 of Schedule I of the Limitation Act. 1908, 

applies to all conversions, whether dishonest or not. 

In a suit for damages for coal cut and taken away by the 
defendants by trespass^ upon the plaintiff's coal mine, the 
Subordinate Judge f<xn<! that the trespass was due to inad¬ 
vertence. whtle the High Court held that it was due to inad¬ 
vertence and want of reasonable care. 

fhld that both three views of the conversion fell within 
the terms of Art. 48 (Lid Thank,,!*,). ADJAI COAL 
* 0.. LTD, Panna LaI. GHOSH. 

(1930) 34C.W.N 483 * 32Bom LB 654 = 
A. I. R 1930 P. C. 113 = 58 M L J. 636. 

Arts 48 62.120. 

- AfpJitoklilf—C tmxrutN hy A of me:*U„ cf B- 

Salf thereof hy C at A’s «?/«/-B's suit a (Mint C for ,f 
emryof tale fr+udt it. hit haudi-Sight of-Limita- 
lien far. 

The pkintirfs instituted a vuit against M for the conver- 
-r<* of umber belonging to them and obtained a decree for 
a certain sum of money again* his widow brought on record 
after his death as his legal repre^ntative. Not having ob- 
tamed full »ati'fac'ioo of their decree in execution, they 
-^d the appellant, tire brother .4 .1/. alleging that the limber 
mi ?app opr rated 1^ . 1 / had come into the hands of the »p 
pellant after his death, that the appellant had sold the same, 
and that the mone) which was the proceed* of the sale of 
the timber wa* in the hands of the appellant, and had not 
licen paid over by him t.. A/'i widow. The plaintiffs prayed 
twthe recovery of tire said proceeds from the appellant. 
Tkrc wa.no dishonest misappropriation or conversion by 
the appellant. He x>ld the timber, and received the pro- 
«ceds as the agent of .ITt widow. 

//ild that the plaintiffs had a right to follow the proceeds 
of their timber, ami that the appellant having received the 
money, and no( having paid it over to .1 h widow, the) 1 had 
a right to recover the amount ftom him (64). 

Udd Imrlht, that the suit (ell within Ait. 118. and not 
within AH. <Oor Art. 48 of the Limitation Act of 1871 

(615). 

The suiti. lo enforce an equitable claim on the pail of 
the plaintiffs to follow the pioceeds of tlreir timber, and find¬ 
ing them in the hands of the appellant, loinake him respon¬ 
sible fur the amount. That comes within Art. 118 of the 
Act. The plaintiffs had a right at any tin* within six years 
from the time when the ik-femlant received the money Co 
hJd him rtspousble to them for the amount *> long as it 
remained in his hands; they might have given him notice 
no* to pay it over, and hekl him responsible in equity if he 
had done so (65). (Sir Bamit Piaash). GoOkOO DAS 
Pine f. Ravi Nakain Sahoo. (1884) 11 LA. 69= 

10C. 860=4Sar 518. 

Art. 49—Applicability. 

- Du rated fineu—Pifhl to inherit freferty of— 

Sat ItetUh/iih. 

Art. 49 of the Limitation Act of 1877 does noC appear to 
be appfcable to a suit to establish 1 right to inherit 
the property of a deceased person (159). (Sir Rickard 
Ceuch.) M V HD VI ED KI .AS AT AU r. MUSSUMAT HaSIN 

IUNU. (1893) 20 1. A. 155 =21C. 157=6 Sar. 374 = 
B. & J's No. 133 (Oudh). 

-Mabomedan wklow-Husband-Inheritance right to 

—Suit to establish and to recover property of husband— 
Movables forming part of property-Limitation as regards. 
See AKTS. 120. 49. 123. (1893) 201. A. 155 (159)= 

21C. 167. 
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LIMITATION ACT IX OF 1908—«VW.) 

Art. 49—Applicability—(tV/i.) 

-Religious Endowment—Rightful Shelxdt of— Person 

alleging to be-Suit by, to recover temple and movalte apper¬ 
taining to endowment. Stt ARTS. 120 4’*, 144. 

(1889) 16 A. I. 137 (146)-17 C. 3 (22). 

Art 57. 

- Sff Limitation—Debt. 

Art 59. 

-Payment on demand—Deed creating uUigation of— 

Demand prior to enforcement of obligation-Neve*.tj. Stt 

Deed—Construction or— Payment "on demand. 

(1855) 6 M I- A. 211(23). 


Art 61. 


- C+nwr—Joim itU-Pnym* h (+***• *1 

—Contribution init by *«» -gimil ***• '* m * M * f ~ 
/.imitation. 

The appellant and respondent were <o owners o land' 
subject to payment of rent. TV >»•■«» of the rent obtained 
decrees for a large >um in arrear. and to save the edate from 
sale the respondent and another co owner deposited the 
arrears in court and the sum so deputed wax pud to the 
judgment creditor. The respond, nt irwrluted d* vut owl 
of which the appeal arovr against the appellant for cOntrr 
button to tire extent of her «hate. Both the Court' Uk* 
considered that the case fell within Art 01 ol the lamilation 
Act of 1H/7. and the argument' before then l.ord'l-ps pro 
cceded on that footing. 

In the view that their lard'hip' tu* rt was nut rwCesMiy 
for them to examine the punt further. UJO). [MJ IIA 
konst.) SUKMAMONI CHOWliHRANI >■ ISHAN (.HUNGER 
ROY (1898) 25 I A 95 - 25 C. 844 • 

2 C. W. N 402 ■ 7 Sir. 294 

Art 62 

APPLICABILITY. 

-Conversion by A of movable'of A-Sak tbmof by 

C as A'l agent—A*»suit again'l C U* fNttciy of sale pro- 
ceeds in Ms hands—Limitation. Stt LIMITATION ACT OF 
! 908—ARTS. 4R. 62. 120. 

(1884) 11 1 A. 69 ( 64 6)-10 C. 860 

Co- sharers—Joint dirt due to—kileum in 
RESPECT OF. BY ONE SHARER OF MORE 1HAN HIS 
OWN SHARE-OTHER SHARER'S SUIT AGAINST HIM 
FOR RECOVERY OF EXCESS AMOUNT RH EIVIH- 
IJMITATION. 

_ Starling /W a/—Halt of rtitifl—lUt of Jtusiom 

in mil by to^skarts against Jfbtor Jtftrmsning m -Jttf 
appropriation tf amount rttfilrd-Mtasurt of liability tf 
rtttiving/t-ibartr. 

In a case in which the appellant and the respe-rdwt* 
were pint oMigeei of a bond for Rs. 3 lakhs and ode \ dated 
21-7-1849. the respondents received in December lto6 from 
the debtor a sum of 2 lakhs of rupees, and gave a receipt 
therefore as entitled to their share of the debt. In actions 
brought separately by the appellant and the respondents for 
their shares respectively of the balance, the High Court 
ultimately decided in December. 1863. that the 2 lakhs re 
ceived by the respondents mod (again'! the debtor) be ap- 
propriated to the whole debt, the result of that view being 
to cut down the claim of the appellant l»y Rs. 25.000. and 
to enlarge the claim of the respondents by Rs. 16.000. 

Thereupon the appellant sued the respondents in August, 
1864, for the recovery of the loss caused to him by the re 
ceipt by the respondents of the 2 lakhs on account of all of 


LIMITATION ACT IX OF 1908-UWrf.) 

Art 62-((Wf.) 

Co sH.tKt rs—Joint debt i»ue to-Recfipt in 

RESPin OF BV ONE SHARER OF MOKE THAN HIS 

own shake—Other sharer’s suit against 

HIM FOR RECOVERY OF EXCESS AMOUNT KlCFIV- 

ed—Limitation— ( Comtd .) 

1/tlJ that appellant’s claim wa* bans! »n.c«r arose out of. 
the derive* of tnc High Court of Decemlict. 1X63. and not 
of the ori-ii.al payment in 1856, anil the Miit ua». therefore, 
not barred by limitati<ai (352). 

It wax not till tbe ropmJctit' ha.l go* more than their 
dure that they could I* said to have received any money 
to the use of the appellant *. a* to give any ground of 
action (352). 

lltlJ fnrlbtr that the measure of the respondent’' li.il/i- 
lity was not the K». 25.000 which the appellant fol. Irul the 
Rs. 16,000. the sum in exrcv' of that to which the re'pon- 
dent» woe ovtitlcl (.353) SVEH I.UTF Al l KHAN 
MUSSAMAT AFZM.UNNISSA HlOt'M. 

(1871) 9 B L R 348 P C 16 W. B P. C 20 
2 Sar 701-2 Suita. 459 

Smip.-mu.ni tf—<\-mlra,t Klurtn ,0-ikartn rtstr • 
mg ami kttfing .-A* mi/ t/aim nil imu.-n in pJainhi't 
•mil agaimil J.-ktr ,f a -,,-nnJ I,a. 

In a care in wfairh the appellant and tin- lopmvrients were 
yunt oUigrex -4 a bawl fw 3 Ukli' ..ml .rdd. dated 21-7- 
IM9. the icrpmwfcats in l>f.rmt*r. iWb. iKrived liom the 
de<4« a ‘um <>f 2 lakh' of rup<w ami gave a nveipt 
tbenfor a' ewtilkd to theii «haie of the del* In ucliuin 
brought repiratcly by tire appellant and the ie<|M-kut. for 
their 'hare* rr>pcelicrly of the balance, tire first court 
decided that the 2 lakh' received by the rc'p.KvdmH mu«t 
(against the debtor) I* appnpriated to the wh.Je debt, the 
( result being to cut down the. Dim of the appellant |w Rs. 
25.COO, ai-l to enlarge the claim of the respondents by R». 
16.000. The appellant appealed to the Hit’ll Court in his 
suit againxi that decree. While that appeal wa* pending, the 
appellant and the respondents roniptumixsl certain suits 
then pending between them as to a partition of their estates. 
By that .omproenre the appellant in effect 'aid that he was 
trying to get back his dure of the deist aforesaid in his 
appeal to the High Couit again't the rkbtor, that that Ireing 
so. the compromi-e wa> ntf to affect that in any way what¬ 
ever. and that, if any «Jaim dvoukl arire <ait of the result of 
that appeal, any (jiN'lion upo that wa* reserved as U-tnccn 
him ami the lexpundmls 

In December. 1863 the High Court in the- appeal l>y the 
appellant against the debtor, affirmed the iksree below. 
Thereupon the appellant 'ued the respondent', in August, 
1864. for the recovery of the fox* caured to him Iry the 
receipt by the respondents of the sum of 2 lakh, on account 
of all of them. 

IMA, that from November. |X82. the date of the deed of 
compromise between the appellant and the respondent' there 
could be no qacMion as to the Statute of limitations, as 
there was. by centra. 1 betwren the parties, reserved and 
kept open until the decision of the appellant’s appeal a-ainst 
tie debtor w*> armed at. and very reasonably so. I.eausc. 
if the appellant had 'ucvetded in that appeal in getting the 
roeeey from tbe debtor, he would have had no manner of 
claim whatever against the respondents (353). SYUD 
Lutf Au Khan r . Mussamat af/ai.unnissa 
Begum. (1871) 9 B. L B. 318 P C.= 

16 W. B.P. C. 20* 2 Sar. 701 * 2 Sutb. 459. 

Vendor. 

- Murry *t g*\li—Brtatk a, rtgardi—pHrthaitri 

imit ftr itwugt, fvr—ljm,tatitn—Skiptnii.m of-Mg,.. 
tintirmi bttvttn partus if a ground of. 
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LIMITATION ACT IX OF 1908—<c' 

Art. 62 -(f »/-/.) 

V K S' IH IK— (C.hIJ .) 

In 1*22. .1 purchased Jl.»GwWMMl <Jc. jl I'AuIia. j 
quuitityofsolt. putofaltfjrf pulton tka lying in tk 
warehouse of iImt vernier* (the G.veinmen:) where the volt 
wa'to be lie delivered. Kyiht v««r>litiuo>«f sale. k wa* 
deffond. that on payment of the puiihj-enHawy. ibe per- 
Cla*«r should k furnished with permits lo enable him to 
take possession *>f the >.ilt ; then- »a« aSo a stipulation that 
the salt purchased should k ckired from the plate of ,lct- 
very within twelve month* from the day of sale. otherwise 
the puti ham "a* to pay wjrc-ho««c tent for the quantity 
then afletvv.ml» to be delivered. The purchaser paid the 
putcfcwe-money, and received permit' for the delivery 
of the Silt, which was delivered to him in various 
quantities, down to the year 1831 ; in «hkh year an inunda- 
lion took place, which deployed tlie salt in the ware bwe. 
ami there remained no salt to satisfy the contract. The 
purch a<er petilio led Ike vendor* for a Mam of the par- 
chu* money which w.i* refund on the-round that the \>iss 
happened llu.vagh hi' oegligcwe in n>* -..met clearing the 
'all from the Ware hou«c. An inquiry, however. took place 
at Ik instance of the (i-nernmewt. who icfenc-l the nutter 
to the Salt Collector for a tc|*Kt. TVi' inquiry made 
liy til. (ioreminent without the parclu-vf king a party to 
it. The (rdkcinr di«l not make lii' iep.it til the year I XU 
ami Upon that repMt, the Government refund to return the 
purchase money claimed in respect of tkdrfi.ieal salt. The 
purchaser then brought an action of usMimprit for recovery 
of the pimiu'e money of such part of the ult a> had not 
been drlivetcd. alleging. .«» a ketch. the r«v-delivery 
thereof To this the defendant. pleaded the Statute of 
limitation. The Supreme Cunt at Calcutta found a ver 
diet for the plaintiff. 

H U. upon uppral, reversing such rerdkt. that when the 
purchaser applied for the residue of the salt. ami wa' told 
that there was none to ileBter. the contract was broken, and 
the cau>< ol action accrued fn»m the time of such breach, 
and that the subsequent inquirit' by the (ioteinmna did not 
'U'pentl the operation of the Statute of Limitation' till the 
yrar 1838. tk lime of ibe final refusal; that the remedy was 
burred ly the Statute. (LtrJ CimfMI.) LAST INDI \ Co. 

OnilCHUkS PAUL (1849) 5 M I A. 43(69 70)- 
7 Moo PC 85-11 Jur. 253 1 Sar 394 
Arts. 62. 89 

- Afplu^il,ir-lhn,li, ;W« f*mtly~ Putin ,m— 

.l/.wy Jui/ingi by ../ vfiirjf.Jmtmkn .■* Kkjh 
>'/ hmuti jh/ Jkni—lMtUr't unt opumi turn* f* u 
<\>nnti i’f. 

Thepl iinlirt* and tk defendants*ere oiiginally mm-bers 
of a joint Hindu family. By a consent de.ree made on 5th 
March |W». the line of the plaintiff' became divided from 
that of the defendant'. Notwithstanding tk said divi*ion 
the two line' continued to maintain intimate relation*. their 
lands were jointly cultivated, and they lived and messed 
together as if they formed part, of a pint Hindu family. 
They were land-owners ami money lenders. For the pur- 
po*s of their business the principal member was the 
representative of the elder generation, the 1 st defendant. 

In a suit instituted by the plaintiff, on 22nd April. ]9l0 
claiming a partition of certain immoveable property and 
milch cattle, their half of the paddy grown on the two date, 
which were in joint oultivation. and an account in respect of 
money-lending transactions. StmUt the suit was governed : 
by Art. 89 rather than by Ait. 62 of the Iiraitatian Act of 
1908. (Lord /»>,//,W.) Mf.ru Yeskanna Mfrla 
ACACTH:aH. (1922) 27 C. W N 725 (733)= 

32 M L T. 86 (P. C )=A. L R. 1923 P. C 31. 


2 ?IJ 

LIMITATION ACT IX OF 190B-(CW.) 

Arts 62.97-Applicability. 

BENGAL Puts 1 Taliq Recl viii of |Si9-Sale 
under Reversal of-Purchaser’s suit against 
Zemindar for kecoveky of sums paid. * 

- UmiUtim—Starting pnnt-Fin! Court dttrtt 

rmrmt; itl.—Apfrlht J((r„ affirming—DtpriMit,n 0/ 

fHteturm—Data of. 

<)n 14 5-1904, a putni taluq was sold for arrears of rent 
under Bengal Regulation YIN of 1819. The purchaser paid 
in tk entire amount of the purchase money, and on 
231901. he received a certificate of payment under S. 15 
of that Regulation. On 28-5 1904, he received the umal 
oeder f« p«K«itt. On June 30 following, however, a 
carpatmdar Mied the Zemindar for the reversal of the sale. 
Three similar vik' for the same puipose were instituted by 
other durpatnidais in July and August. A decree for reversal 
of ik sale wa. passed in each of tho^e suits, that in the 
fif't suit being dated on 24 8.|905, and tho<e in the others 
lung passed on 28 8 |«jft,. An appeal to the High Court 
in the first suit wa» dimii'^d on 38-1906. 

On 14 9 ims the purchaser sued to recover from the 
Zenurdar the aggregate of several suns of money being (a) 
the amount <d tent ancai' due and paid liy the Collector to 
the Zemindar out of the purchase money; (A) the expenses 
U the 'ale appreciated by the Colkctor out of the pordiM 
money; (. ) tk putni tent' paid lo the Zemindar subsequent 
to tk vale; ami (J) interest on those several sums and on 
the balance nl purchase money left in the hands of ike 
(aliectof. 

Tk cause of action was staled in the plaint to be the 
reversal of the sale. By the decision in the first suit the 
sale was reversed in its entirety and for all porp»es irr*- 
pretne of the decrees in the later couit*. The purchaser 
thc ‘° darpatnidar* on 
- ' l‘Wa Tk suit was throughout treated as governed 
l»y Art. •>/ of the Limitation Act of 190$. Their Ixirdships 
also treated the case as falling under Art. 97. The only 
question which their l/xdships considered and decided was 
wlui was tk starting point of limitation for the suit, 
whether it was (I) tkdate of tk original decree in the 
first * 011 . 24 8 1905. or (2) Ik date of the appellate dreree 
therein 3 $ 1906. or (3) tk date on which the purchaser 
gave up po>*c«ion. 28 8 1906. 

H.U, a Arming tk courts Mow. that the failure of con- 
sideratKM was on 24-8-1905. the dale of the first court’s 
decree in tk first suit, that time began to run from that 
date, and thank suit was ba.red. 

There may be circumstances in which a failure to get or 
retain po*e*«M may ju«4ly k regarded as tk time from 
whwh tk limitation period should run, lout that is not tk 
case here. Tk quality of tk possession acquired by the 
pre*mt purchaser excludes tk idea that tk starting point is 
10 be sought in a disturbance of possession or in any event 
other than the challenge to the sale and the negation of the 
purchaser's title to the entirety of what k bought involved 
in tk decree of 24-8-1905. If further support of this view 
lie required, it may k found in tk express provision of S. 
14 of tk Regulation which directs that in tk suit for rever¬ 
sal it-elf the purchaser is to be indemnified against all loss. 
{Sir Ustrentt JenUm.) JUSCURN BOID v, PlkTHI- 
CHANDLO. (1918) 461. A 62(66 8)- 

46 C 670 (678 9)--21 Bom. L. B. 632- 
23C. W N. 721 -(1919) M. W N 258 -30 C.L J. 71 = 
26 M L T 131 -17 A. L. J. 514-501. C. 444 = 

36 M. L. J. 557. 

- Xjlurt ef. 

A patni talook was sold for arrears of rent under the 
Bengal Patni Taluks Regulation VIII of 1$19. Tk pur¬ 
chaser paid tk entire amount of the purchase money and 
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LIMITATION ACT IX OF 1908 -(ConU.) 
Arts. 62.97—Applicability—(CW</.) 


LIMITATION ACT IX OF lW-^CmtJ.) 
Arts. 62 97—Applicability—(6W</.) 


received a certificate of payment under S. 15 of the Regc- being opposed, found himself unable to obtain pam.-*MM. 
lation. He also received the usual order for po*c»ico. There w* then. at all event*, a failure of Consideration, 
A dari»lnidar, who was desirous of contesting the right of and he would hare had a right to sue at that time, to re- 
the Zemindar to make the sale, sued her for it* reversal ami «*tr hack hr* purchase money upon a failure of COmdera- 


obtained a decree for its reversal. In a suit 


there-1 Uon; ami tbeicf«*re. the case appear* lo them to Ire nit hi n 


upon by the purchaser for the recovery from the Zemindar the enactment* ot Art. 97. (1W). (*# K,tk*rJ Cmtk.) 
ofa speciheilsum, the aggregaie of several sums of mo«ey H*MW. IN Kmjr 1 

being («) the amount of rent arrears due and pakl by the (1891) 181. A. 158- 19 C-123- 6 Sar. 91. 

Collector to the Zemindar out of the pan base money : (*) 

the expenses of the sale appropriated by the Collector out- Uv-fww goimHn-M, ,/ 

of the purchase-money ; (r) the patn, rents paid f >he /w 

Zemindar Subsequent to the sale; and (/) interest on tho*c h-iiMim-SMrtwf -/ ult-lMt of 

several sums am* on the baUnce of purchase money left in rf to JtmtnJ 

the hands of the Collector. Qatar: whether. in *kw of the b 

peculiar character of a sale under the Regulation, the The presirajaive reter»wncr to an Omlh estate obtained 
suit could be said to be oik- ” for money paid up* an tii« a decree declaring hi. light to succeed to the- estate- on the 
ling consideration which afterwards fa*b.“ death ,4 the last surviving wid.* of the last male holder of 

. c i . r the estate. After obtaining that decrev, but lieforc the 

S‘"U* Hfa<t> more nearly apprecuh the torm-rao, ^ ^ ^ widow. the retenioner executed 

"money had and received by the defendant lor «>* £“•« a *ak deed .n respect of a joriion of the estate, undertaking 
uk.” if read a. a description and apart from the ^ lhf ^ l0 ,*»*.*«, of the put ion sold when 

qualifications imported « Ug^ he sauce*.! to the estate. The sale deed being invalid and 

L 61 4« C ni , 677 8)- tw P 1 " ,l,k - ,hc ***** *'<"* •*' 10 "« Itretita* 

Ut.. (1918) 461_ A 52 (55 6) - 46 C 670 677 8) u . |hc lt0(kr -, <Um fof empensa- 

nr sr 2?°?n £ f ,, , ur? S Uoa. The suit was Mtod ttHlfil )|WI «ftl» d.U 

(1919)M. W N.258 30 C. L .71 - on whkh the tfndce's demand fm po*re*skm uas resisted. 

17 A. L. J. 514- 50 I. C. 444-36 M L J. 557 ^ ^ ^ ^ |hv |he period ran from 
, . , .. ...... _ l he dated the payment of the purchase money or the date 

-7/rW« >«”< * * *? jTr of the eucution of the sale inl and that in either view the 

W miM/tr >fSJ< of fjmHt W* Mil , ix ew}tr Art . tt w Al , o( lhc LMiation 

r tfiliilt ttktr mtmkri—Pinhur i uni I* r««x, 
fnr<hau maiiff in "It i/-/jmiM"*-Sl4rti*f 

—!Mt of nlt—lhi' «*" ns4/cA fnubiur ftm W ir»«// //<//. reversing the t owls below, that in the peculiar 

«Awi/r /a (hViiim foikuwn. circumslamtsof the rW. time l*gan to run only fiom the 

„ ik i .k_. ik- date whew the vendee’* demand for possession was milled, 

On llw 1st of AuiU't. I«* >, P. the father of the irspon- ^ (hjJ (ht ^ ^ 


up>n the appellant utsii ( « 4 » resisted. It was thus that the agreement Wasdixomcd 
IMI. against D and the to be void, and the dixocery in their Lordship* view was 
ding the respondent., for coc mthiB the Words and the meaning of S. 05 of the Con 


On the 1st of Augu-t. fl^hc^ ** " u ‘ ,hr <U,m * a% n,, ‘ b4,lnl 

dent* and the Kurla of a Mnhrla joint Hindu family om. 

tine of the respondent* and others. yJd to the appUanl a Ibere was a misappehenx.* as to the private iiglus of 
mirtion of the joint family poperty in consideration d a the .emhu in the jmrlM.n which he purported lo nil by the 
L. of money Ihcn paid by him to D. The appellant appK- dc.-d of sale and .be true nature of tho-c rights were not 
cd to the Collector lor mutation of the share purchased into <liHO*md by tk under •* hr* widow, the plaintiff, earlier 
his name. but. on objection* made lay the respondents, that than the lime at whkh the under'* demand for ,<os*vsion 
a plication was dismissed. Thereupon the appellant m*ii- was resisted. It was thu. that the agreement Wa» discovered 
tuKd a suit on the IWh March. It>8l. against D and the to be *owl. and the dixovery in their Lorddiips 1 view was 
other member* of his family, including the respondent., foe <xk within the word* and the meaning of S. 65 of the Con- 
now .'ion of the share purchased by him. The Soli-Judge tract Act. (Sir Uwrtmt II AlN.M H KlIAK r. 

dn reed the suit; tk Hr dismissed it on the INDAR H tMADUK SlNGII. (1922) 60 I A. 69 (76)- 

cround that D had no authority without the consent of hi. 45 A. 179(181 6>— 9 0 L J 652- 37 C. L J 346- 
co sharers to sell a portion of the joint family property in A. I R. 1922 P. C. 403 = 9 0. & A L B 270 = 

order to raise money on his own account, and nc( for the 27 C. W. N 949 5 Pat. L T. 281 - 2 Pat L. R 237 - 
3. of the family ; and on appeal by the appellant to the 33MLT.216M8LW.383 - 26 0.C.223- 

H,gh Court that court dismissed the appeal. On the 4th of 711 C 629- 44 M L. J. 489. 

March. 1883. the appellant instituted the su.t out of whkh 

the appeal arose against the resp*denls. the winning - firformwer rrfnn4 of frrtm 

members of IU f«>ily <>* the recovery of h« purchase <trts*,dt 

money and interest. The question was whether the suit wa. Ull/ , , f k **<«(*,,taH< k.*u<, of uh . 

barred by the Ijw of Umitalion. urUimlr of in krm. 


lent of hi* 
property in 


45A 179(184 6)= 9 0 L J 652- 37C.L J 346- 
A. I R. 1922 P C. 403 = 9 0. & A L R 270- 


for the 27 C. W. N 949 5 Pat. L T. 281-2 Pat L. R 237- 
to the 33 M L T. 216 = 18 L W. 383 = 26 0. C 223 - 
4th of 711. C 629- 44 M. L J. 489. 

whkh 

nnmg - V<md«Stf<if< fvrfermtnu or rr f*n4«/t*rtiut 


iMUr uluf-Salt AW /•• k *H<nf*r, 
itrlMHf of ill Ur mi. 


HtU that the cae fell either within Ail. 62 or Xft.n A etudee unde, a .'uilra.1 to sell piopnly sued for 
of the Limitation Act of 1877 and that the suit wa* barred ^ ^ performance of the ccmtiact.or. in the alternative. 
(164). f<* a refund of the nwmey pakl by the plaintiff in part satis 

If there never was any consideration, lien the prke paid f*tkm of the purchase-money. The High Cou.t found the 


but wa* only voidable if objection were taken to it by the under Art. V/ot the Iamr.at.on mi. me an ere applicable 
other members of the joint family. If so. the consideration to 'heca-e ITxrr view wa. that there «*^n cx.M,ngcon- 
did not fail at once, tot only from the time when the appel- .rderatron f« the payment -hjch only faded by reason cd 
Ian! endeavoured to obtain pensessioo of the property, and their yadgment botding the contract to be unenforceable and 
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LIMITATION ACT IX OF 1908-ftV*/.) 

Arts. 62.97—Applicability—(cV*/y.) 
that nmlr Ait. "7 liroiiaUa run .«lv from ihrriate i-l the 
failure •>( iIk- rath*. 

Ihrii l^n(*Up> afimed ihelli.: fi n / rJ Mnr- 

najttn.) AMMA l!iw l ull X.lR \\ IN Ml'RA. 

1 1908 36 I A 14 31 A 68 6MLT89- 
9 C. L J 512 -11 Bom L R 525 -1 1 C 890 - 

19 M L J 295 

Aits 66 132. 

- -Jff/mMitr— V -P.ruaul //*»//,/; mnJo 
—Claim t, 

In .1 'uil In till-«i«i j imutgigr. by w hi. h certain pr«pMly 
was p ledged ltithe mortgages- I .44 Mtiv debt. if* 
plaintiff -aight iw*> ieni.<lio. <«* ag.ii ike nwcigaged 
pfpwly. ami the .-ther l«y icrnlctiug ih. .aha pr*<fvtiy ami 
III. per«"ii »f the ilrfemUnl liable. H) ll«- rmutgatr .Iml 
III.’ morlg-R'ir "air ih.- Mrlgagre 4 pfc-lg, of .nl.ir fixed 
ininwial-k’ proy.ilj, and akrgiie a' 4 fuilk. r •obiHj l.i» 
Jfci'iHial l«<ml hi I.wmiat. 

Hdd th..; Ait. !i5of III.- UmitatMi Ad <4 18/1. apjdka- 
Ui toinoncv ilcmamh. appik-J to the piaintilf* .lemand foi 
a prf>"iul remedy agaii'*! the mortgagor (II). 

It ua* contended thalthe pciimi «>M2 )«-ai' pin by 
All. 132 pi tlir nil Alt applied to every remedy which the 
indiumcnt tarried with it. and gale 12 year* for the prTv*- 
•d remedy againd the nmngagor as well a% again'! lie umi- 
8-'H piopeity. 1/xAing at the preiiou' language with 
lefeiWV to pviMwal 'uit». ami at the language of Ait. 132. 
tlitir laud'hip' mud read the (alter a' haling rcfnetKv 
"*’>J «" *“il' f'»i '""•*) Ibr*ed "ti imn-.itallc |tof*il> lo 

i.ii>< itoM I l| afnty (15). (Ian/ hr 1 
Kamihn.-. KAl.kA I'hKMtAli. 11884)121 A 12 

7 A 502 • 4 Sar 619 

The • Lilli «>f a rwrlgJgve to nuke I he imelgagu 
personally liable for any d.fi.k-my in the i.aluaik* .4 the 
mnrtgaRe «M»t «ut of the- n.-.MgJiced pc.i*ttk> h jr^ernnl 
by the time years’ pen-1 ..f fimilatixi po,tided hi Ait. «. 
of the hmilatiiai A«t ami nm liy the 12 rear'fixed I* Ait. 
132 of that Aitfl.Vl 40). ( I/,. Am.tr .i/,.)r,\sf nm |.u 
I’.ANIMl ;-. KHUkiyoHl N MaHaTAIRA. 

(19261531 A. 131 5 Pat 585 24 A L J 615 = 
28Bom L R 931 43C L J 515 24L W.50- 
(1926 M W N.535 *3 0 W N 591« 
7P LT 501 a31 C W. N 25 = 
A I R 1926 PC.56-951. C 839 - 51 M L J 82 

Art 85. 

Applicability'— 1 del attorn agent. 

- Suit againd. for balance of auwjnt' of dealings 
not .ovcK.I by .apt.-s> i.oirxt. .tv ART. 115-AY 
<rtJfrt ■ u;,N1 - (1871) H M I A 134. 

M> Il'AL. OPEN ANI> CURRENT ACCOl’NT. 

—- ll'h.it /... 

A question ha> l*cn raixd a' to whether the «lealiii-> 
l*lwccn th. iop.rn.hnt and .l/mcie mutual a* well a> ,«p^ 
and current, and imolied iccipimal .hn-and> Leinctn the 
parties » as t., male Ait. K.S of the limitation Act of 1877 
applicable. 1 he dealing' wen ceitainly ry4 the ordruri 
ones of banket .itxl castoirer. but rather in the nature of 
mutual accmtimodatiun. I sit it K unnecessary to decide this 
(|ui-!i.at. (SiI Alit.j mils.) MINIRAM r. SETH Rt P 
CHAND. (1906)331 A. 165(170) 33 C 1047(1056) = 

4 C L. J. 94-8 Bom L R 501 = 10 C W. N 874 = 

1 M L. 1 199 3A L J 525 = 2N L-R. 130 = 

16 M L.J.300. 
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LIMITATION ACT IX OF 190B—(OW.) 

Art 83 —(Cm*/) 

Mutual, open and cirkent account-(Cot/i/.) 

- Printsfal and Ag.nl—It'iat amounts lo suth at- 

tmoiis klMtn—Balauu Jut on suth attaints—Primipel's 
sun again.! Agtnl Ur—Limitation. 

Tbe suit wa* brought «n 2« 2-1871 by the appellant, as 
manager of the estate of C. and Co., against the respon¬ 
dents. to iccoier a sum of money, alleged to be the balance 
of an account due fiuai the respondents to C and Co. The 
qu^tkw for decision was whether or not the plaintiff's 
clat.-t wa» batted, at ha^ a» to many items of the account, 
by the .lameof Ait XIV of 1859. which prescribed a three 
Sears’ lir,itati<« for «uits for breaches of contract, money 
lent, ami the like. 

The course of dealing between C. and Co. and the res¬ 
pondents ■a» regulated, at all events alter that date, by the 
■greement of |7 51W>7. l’*der die agteement thecouise 

draling between C. and Co. and the respondents was 
the ordinary i«iih of .Icaliug between principal and agent; 
(’. and I ... being often in advance on account of their 
principal', ami king, on the «htr hand, responsible for 
the prune N ..f the limber >cnl down from the forests to 
them for the puipox- of >alc, and sold by- them. The agree 
n<nt. whieb 'larud with an admitted balance of Rs. 
44.TOO. iltarly crmtempiaied the existence of an account cur¬ 
rent brl*e*n the two firms containing mutual items of debit 
and oeAt. The rith cUuse of it contained a distinct stipu¬ 
late* that <41 the adjustment of the accounts the respon- 
.W-nts should be bound to pay such balance as might be 
• '<« f<«ml due from them. The account was accordingly 
kept a» <«e lontinmu* aicumt. and there were several 
items which bjcuight the- mutual dealings down to March 
01 May. I*#. 

//,/dthot tbi plantin'* ilium did not fall within the 
three years’ limitation 350 . 

It ww.Id lie a mi'ippliialiun of the law to treat the 
ilaim as bailed a» to some-, and valid as lo other items of 
the account. The ai"unt was one continuous account bet¬ 
ween principal ami agent, with debits and credits on each 
*de it. and the cemtract was to pay the balance of that 
account when it >b.«i|d be struck. The case therefore falls 
with.., S 8 ..f \, t XIV ..f 109(35940) (Sir Jams W. 
Colitis.) W.YT80N r. AGA MlHEDEL fiHERAZEE. 

(1874)1 I.A. 346=3 Sar. 384. 

Art. 89. 

agent—Suit lor accounts against. 

- lamitation — Starting goint — Ttr mi nation tf 

agtnty. 

The appellant and the respondent were two brothers, 
wh«» remained joint in all their estate until 1882 , and in 
badness till 1885. The evidence showed that each acted 
for the other in the receipt of the profits of their estate, 
and, when necessary for more important matters, powers-of- 
attorney were granted by the one to the other. On 
22ml Deceml«r. 19*5. appellant brought a suit for. 
r*/cr a,7 j. the recovery <»f his share of a certain item of 
the joint estate. To this writ the respondent, besides limi- 
tatk«. pleaded that the brothers had been joint owners, 
that there must be a general account between them as part¬ 
ners. and that no action could lie for what was only one 
item in an account. On 9th November. 1888. the respon¬ 
dent himself brought a suit against the appellant for an 
account and payment of the balance. 

lltU that Art. 89 of the limitation Act governed the 
respondent’s suit and that it was not barred by limitation. 

The two brothers weie agents the c«ie of the other in 
dealing with the joint estate. The evidence of the 
appellant shows that the relation of agency continued down 
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LIMITATION ACT IX OF 190MM 

Ait. 89-(On/«/.) 

AGENT-SUIT FOR ACCOUNTS AGAINST-<<V<tf/) 
to the institution of the wit, and accordingly the plea of) 
limitation fails (238). {lord A \<bertn>u.) ASHCAK AU . 
KHAN v. KURSHED AL| KHAN. (1901) 281. A 227 
24 A. 27 (42 3) - 3 Bon. L. R 576 - 8 Sar 142 

_ PrintifaTs sons—Suit by. •t ,,r *" Jtaik—Ptriol 

for U'hi(h 1 igotl liable to oeeount—No demon J and refnul 
during lifttime of frinafii/ or after hi death 
The appellant's father. A’, was the owner of one moccly 
and his uncles, the respondent ami C. were the <*ner> of 
the other moiety of a Ukhraj estate. In o» about the year 
1804. ;V entered into an agreement with the re^ondmt 
under which the respondent was appealed agent fur the ( 
porjx^e of collecting rents and profits from the lore- l»r.J 
comprised in the estate, rendering account* of *'**'“* 
ment from tin*, to time to ,V. X died in July P*V». lie 
left three sons, the appellants, 1*0 «f whom wire 
and did not attain age until the hearing of the wd !•> the | 
fint Court. For about 2 years after tlie death -d the atf* 
lant's father, the respondent managed the property-w the 
same term' a'before. The agency was termmau*! t»y a 
notice dated 10th January. |9U2 In September. 1*H Ik 
appellants commenced the suit ooi of wheh the appeal 
aiosc against the redden. claiming a declaration that the 
respondent was I,able to render acownls In the pfa.nliH* of 
the amount reab-ed in respect of the said property for the 
whole period of the agency. . 

The Sub Judge ordered an account of the income and r« 
penditurc in regard to the Forest Mahal from the m.«rh -A 
July August 189610 the month of January 1902 TV H.gh 
Court on appeal varied the detier «oa» to IrraiMV account 
to live months from August 1901 to January 10-. 

IMA, that the decree of the Sub Judge ought to V 

'"hwll^argued tha,. after the death of A'in July m, 
the position of the respondent was altered «r ikrt . * 
became a Luster in place of an agent. (onsequently Article 
89 of the Limitation Act. !Xa7. applre*. ami the only point 
for decision is whether the provisions Ce.ia.ned rn.hr. 
Article protect the respondent aga.nst a ^brMj to 
accounts from the month of July-Augu* I8%«d h 
liability to render accounts from Aofrt I *>l (/> 

In Artkle 8V of the Limitation Act. the pert-d of 
lion is three years from the date when the account is dr 
manded. or from tV conclusion the agency It appear* 
doubtful how far there had been any demand ami refusal 
during the lifetime of AT. but k <«-t the r^« of hr* 
death his representatives would have been ni«M to de 
mand an acxount for a period of three year*. There rsno 
evidence of any hind tha. a demand aid refusal of «cc«* 
wore made by or on behalf of t V appellants after the death 
of N (78). (/W P*r*orr.) NOUN , 

, V. CHANDRA MADHAB BARUA. 

5LW. 462 - 20 M L. T. 430 (1916)2 M W N. 565 ■ 
21 OWN 97 24 C. L J- 609 18 Boo L B. 1022^ 
210 14A L.J 1199 36I.C.1-31M LJ 886 

Appucability—Hindu Joint Family. 

_ ,|fanagtr of-homily outstandings itileeted and 

misappropriated by—Claim by junior member in resfeet 

ef—UmilolioH. ...... 

Plaintiff was a junior member of a pint Hindu family. 
Alleging that there had been a division of status between 
the members of the family, and a partition between them 
of certain immoveable property, Nainciff sued for partitK« 
and allotment to him of his share of the wit property. He 
further made a claim against the manager of the joint pxo- 
perly In respect of certain family outstandings alleged to 
have been collected and misappropriated by the latter. 


LIMITATION ACT IX OF 190MCM.) 

Art. 89—< Could.) 

AmjCABiuiv—H indu Joint famii.v— (Coutd.) 

HAd. that the Article of the limitation Act applicable to 
the cfaim in ir*pnt >if the family outstandings was Article 
*9. and that, no demand from which uniter that Article 
lime w««ild run having luxn proved al the trial, the claim 
was cot barred. {Lord Tomlin.) VlkAYVA A HENN A. 

(1929) 51 C L J 136-31 L W. 176 * 
19S0M W.N.60-121I.C 205 32BomLR499 
A I R 1930P.C.1H 58 M. L. J. 246(251). 

■ P art it ires- McBcy-dealing* by one of separated 
member* aflet.im behalf of him*elf ami othcrs-Utters 
suit against former for account* of. Set A RTS <»2, 8*). 

(1922 ) 27 C-W N 725(733). 
Moveable property— Mf: amn<; of . 

——ft ine!suits m.n.y. 

The w.mK “moveable property" in An. 89 include 

money (238). U*nt X+rtum.) (1901)28 1 A 227 - 
24 A 27 (43) - 3 Bom L R. 676 - 8Sar. 142. 

Art 91 

ArrucAiniTv. 

-Bmamidji—Kul «.wnrr'* suit fm p *«e*«.ion against. 

Stt AKT. |44— HlNAMIDAB. 

- Mamtenantt ;,ant I,a lift of grantee—bau by 

(>o*U\ "no'ir—buee J/iKrrJ lo i,mom m possession 01 
I mAurran knout tor hi lift—Suit by g,antes for penes- 
I n.«r ros Jtotk of. 

TV grantee of a ullage from a Zemindar under a grant 
hew of maintenance died <hildlc>*. having pre- 
| vwlymsulcd a ptrnun.nl potuli in roptsl thereof lo 
A. TV grant being only <«« for life, Kt tenure came to 
anewd at ljlc*l cm the death of the grantee. Hit K was 
j left in prp*«o*r<m by the grantor'* MW****, and by P, the 
son of the I .net. It appcarcl from the evidence that A‘ 
had been so allowed to remain in |w*vrs*ioii a* a moliurraii 
tenant fu hi* life. 

P brought a wit for a tkelara'ion of hi* rights after the 
death of A mi he village. A'died pending (he wit, and, 
on lis death, lire plaint wa* amended, and a prayer for 
p/v>tfv*i<>n was added 

Held. that the *uit, a* amended. Was not Ixarred under 
( Art. 9| of the Limitation Act. 

A luting been allowed to remain in |xiv*e»ion as a 
mokurrari tenant for his life, no wit could have been 
brought fur recovery of possession until A"i death. With 
regard to the plea of limitation, it wa* -aid that P'i father 
and afterwards P might have coed for a declaration of his 
right to po^Mon on A '1 death under S. 39 of the Specific 
Bdief Act at any lime after the death of the grantee under 
the grant fue maintenance, and that the suit as originally 
framed was in fact one of that character. The answer to this 
contention is that, though such an action might have been 
brooght. the Zemindar was not lourvd to biing it. and there 
**• no necessity for him to do so. The- pottah (whatever 
its constrnc!k*i) had Iwcomt a spent instrument, and had 
no longer any validity a* a grant of the property. ( bri 
Dotty.) M tHARASI HEM I'KRSHaD Koeri t. I)UDH 
s VTH Kov. 11890) 26 LA. 216 (223 4)= 

27 C. 156 (165 6) - 4 C.W.N. 274 - 7 Sar. 580. 

- It'ill—Coir of. 

Art. 91 of tV Limitation Act of 1877 has no application 
to the ca* of a will. {M It 'ohm.) SaJID AU AND 
WaJID AU r. IbaD ALL (1895) 22 1 A. 171 (177) = 

23 C.l (10)-6 Sar. 627. 
Award-Suit tu slt aside. 

- Limitation—Starting point—Datr of award—DoU 

of Court's refusal lo he it. 
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LIMITATION ACT IX OF 1908 C .,/. 

Art. 91—' Canid.) 

.\tt.\KI*—Srir 1«» >FI ,\MIH — 

1 he tim» .dlotud |w 4 *uil In Set aSdc- an award 
I" run (mm the dale the award. and r<•; fmcu ih,- date 
when ihc • •>uil refu** <1 to rilr it. (Lord .libmum.) KIRK- 
M00114//4. M \ Thun p. m vi m. Sin 

(1925)521A 265 277I-6LB PC 160 = 
A IB 1925 P C 216 89 IC. 773 

- Minai —Smt Aj*. in iittniuin; ma/antj — l.imiljtian 
—MlHJI 4 ltd All otnrdian 4.W/V fa.tl ,ntltllK' tkam 
la f,i atidt auvrd. 

WIh'K' plaintiff .md hi* guardian *nt pulpily Aav 
«>I (act -entitling llu m (•> -1 a-*!* an award. plaintiff ■>«•! 
|>iovc llul he attain d mawithin 5 jmi> of ihc *uit. 

(/.(Vi/ Mihuh.) Kikkwni.it aha, Mv Thiin *. 
N VUSC. Sin. (1925)521A 265 (2715 277) 
GLR P C 160-AIR 1925PC 216 891C 773 

- Slllt If fa/ ,tf,.t af 4,/jHH IK It hit 

/<•. nf.it/ It .* tiii 4( It :.W le&tly . ahd n,a a. 

\ pl.iintill wk>M(4itviHK that an arbiliatM (u«noi>«tr 
•'* make- .in unauthoii-al addition |.i m awar I already 
made and -wight Ur enforced by him i* not in any 
sen* xukingti. camel nf *el aide the award within the 
"'vailing of Ail. 9| of the I imitation Act. Neither dco the 
contention that a particular dau*< in the awaid i» ultra 
lira ami invalid bring the caw within the Ariitlr. 

In a suit for partition of propeiiie> dealt with »i> an 
award, the plaintiff' alleged that a dam- in it redrawing 
partition wa» invalid in law and that another portion of it 
wa» a 'ul)»o|ueiil ilk~-.il addition to the award as originally 
made and in other re'pc I' his claim wax in teim* of the 
award and not in coRltmntina of it. 

/A/./, that the >uil wa« not to xt a*ide the award within 
the meaning of \rt. 9| of the limitation Act but to enforce 
it v. fat a' it Was legally valid. 

Tik* plaintiff ili'putt' tl*c legal effect of a particular 
ClflM hi the award Ut 4ot» M xek to camel or xt 
.I'ide the award. (/.•»/ bndf. y ) J.M'kl HkC VVI S« 11* 
Al.lKvzv. (1901) 281A 111(118)- 

23A 383(3912) 5CWN 585 3BomLB3U 
8 Sar 27 -11 M L J 119. 

HlXDt Wll-ritt. 

— Iimh‘ by—RevetMoner’.' wit to mom property 

MibjcNt of. on Ur death. Stt ART. HI-Winow_L»AM 

8V. (1907)31I.A 87 (91-2)-34 C. 329(332 3) 

Sai.b deed-vendor's suit to set aside. 

- .Iff/i,ahhty of Mti/i/ to—P,ivi<iam of frof/rtj 

Ci«r;. r.v/ by d/ii-Pny/r in flat* aha fai—S,ttin;aaJ. 
,f I fc/4 .'If f>r”-"t af vkat AjJ Avrr ad;\inttd nnd.r it 
•audition fundant t.< retxtrj <<(f<utn,-n. 

Tlic wit war to x-t aside a deed of vale executed by the 
plaintill anil t«> recover kick the properties conveyed 1 7 it. 
mi the ground that the deed had Inen obtained at an in- 
adc«|uate toV'iilrrjtMi. Ky fraud and umluc indmjce. 

/A/.f tlr.it the -uit fell within Ait. 91 of the I.imjtatk« 
A.t of 1877(152 3X 

The su’t wax not a wit for the posxMioo of immoteaUe 
property in the wnx- to which the limitation i4 I? years i> 
applicable. Tk immoveable property could pot have Uen 
recovered until the deed of sde had beta -et aside, and it 
was necessity to bring a suit to set aside the deed up.« 
payment of uhal had l«n advanced under it (152 5). (Sir 
Kiihanf Omk.) KvniJaNM KUNW.lit; KAJA A JIT 
SlNGH. (1887) HI. A 148-15C 58(615)«= 

6 Sar 92 

- UmitatitM—Starting faint—UnanKUHaUt hr- 

f*i" raiJouinz fraud and undua inffmna—Dfti tan ft la 
k ut aiidt an grattul af. 


LIMITATION ACT IX OP 1908-(CV^.) 

An 9l-(f«rf.) 

sale deed-vendor’s suit to set .\sm-(CaHid.) 

The suit, which wac instituted in 18W. was to set aside a 
>ale executed in 187’ by the 1st plaintiff and to recover 
(*>*»«« of the properties conveyed thereunder. The 2nd 
plaintiff was the wife of the 1 st. and claimed under a gift 
deal executed by him. The case of the 2nd plaintiff was, 
that ihc value of the property was such that, having regard 
to the amount that was given first, the sale was an uncon- 
xk*aUe bargain on the pan of the purchaser, affording 
evidence that the-transaction was a fraudulent one on his 
pail, and wax Nought about by the exercise of undue influ¬ 
ence by him. and that in fact he procured the 1 st plaintiff to 
lie surrounded by pern*.*, in the purchaser’s own interest, 
ai d acting for him, and the 1 st plaintiff was not in a 
condition to have, and had not the advice which he ought 
to have had. 

The plaint gave a» ihc date of the fiautl having come to 
2nd plaintiff’s know kdge.;/... 25 8 1882. The facts relitd 
upcm by the plaintiffs were, however, facts which must have 
Uen known long brfoie 25 81882. and it was not alleged 
that any new matter was then discovered. 

S/M that the suit was band under Art. 91 of the Limi 
tatios Act of 1877(151 2.) (Sir Kr hard Cauth) RANI 
J.VNKI Kl’SW Ak r*. K.VJA AJII SlNCH. 

(1887) 11 1. A. 118-15 C. 58 (6l)-6 Sar. 92. 

-Arts 91. 120 lll-.f fffuahhtr - DctJ-Uni 

ilaim/J Ay dt/tndaul undar-Suit tit {am far fatmutn 

mttUtHm af dud or Mtntlm of lit ImlMUf 

aeaiK't ffaintiff luhtantul ri/iff lanfit and only rtlitf 
u4u/k fourt kai /mitdiilii ii to grant. 

Where, though a wit was in the plaint made to look as 
m«h like a wit for recovery of land as possible, the can- 
ceflatMv of a deed under which the defendant claimed 
perpetual under propiietaiy right in the said land or a 
declaration of its invalidity a* a-ainxt the plaintiff was the 
xul.-xtantial irkrf sought and the only relief which the Court 
kail jurisdiction to give in the wit. half that the relevant 
Article of the 1 imitation Ad applicable to the suit was 
cither Art. 91 or Art. 120. 

Qnarf whether the starting point of limitation was the 
date of the death of the grantor of the deed (pfaintifTs 
grandfather) or the date cm which the plaintiff became 
aware of the said deed. (Lard Deity.) Ra)A RaMPAL 
SINGHBvUBHADUR SlKGH. 

(1902) 29 I. A- 203(2103)-25 A. 1 (1618)* 
6 C. W N. 849-1 Bom L. R. 832 -8 Sar. 310. 
——Act. 92— fnntd— /nitrnmotts tau-kifk, affUfabh 

-. Intk.nty la adeft—Exfrtsiieu inaffhfaNtta 

The word “ issued “ in Article 92 is intended to refer to 
the kinds of documents to which people commonly apply 
that term in business, and it has no application to an insiru- 
ment such as a power to adopt (101). (Lard .Vcrrii.) 
iiikRi Rhus an Mookerji r.U pendra Lal mookekji- 
(1896) 231. A. 97 24 C. 1 (7)-6 Sar 680. 
-Alts. 92 & 93—Applicability—Adoption b) widow 

—Declaration of invalidity of - Suit for—Authority to adopt 
-Declaration of xpuiious and false nature of-Prayer in 
plaint abo f«c. Sat Under this Act-ART. 118—WIDOW. 

(1896)23 1. A. 97 (101)=24 C. 1(8). 

-A '{{Iftrjlian er atUm/t—Canitrnatian af. 

Registration or attempt in Art. 95 of the Limitation Act 
of 1871 must be construed with regard to the words in the 
former paragraph, that is the date of the registration, or the 
date of the attempt to enforce the deed (205). (Sir Rckrt 
P. CfHur.) FAKHARUDDIN MAHOMED AHSAN 

Chowdhrv r. Official Trustee of Bengal. 

(1881) 81. A. 197=8 C. 178 (188)=10 C. L. B. 176* 

4 Sar. 270. 
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LIMITATION ACT IX OF 190 

Art 93. 

-Attempt to enfwce deed— Meaning of. fc or.Wt 

this article HIBBaNAMaH. 

(1881)81. A. 197(206)-8C.178(188) 

- Aulkanly I,- aJvft-Aumtt /*• 

farmv,t la mmtkoriiy will ul matting »/ mm. 

It is very difficult to»y that an adopt** by a Hindu 
widow to her husband in pursuance cf awiirt.n awlfcuii-y 
followed by nothing more is in any set"* an wfnrceiwe4 t* 
the power against other pervonv It is m t to mbit An. 

If it were, Art. 118 would have no force in cave' when the 
plaintiff impugns an adoption on the ground that the power 
alleged for it is not genuine (101). (Lord Man n .) IIA*I 

BHISAN MUOKEKjl t>. UPENUKA UL MWMIjl. 

(1896) 231 A. 97- 24 C 1 (8) -6 Sar. 660 

-//MmmI-M M dee tin Arpry ^ -W I* 

M il aiide an ike grand Ikal 'I t.v» /a/w aW lakneal.J il 
HH—AlUmpi It enforce ti^mamm-What < A*. 

A suit by a Mahomedan lady against her hnslord. A. 
fw the purpose of obtaining pos*e>»iw. tether with irv« 
profits, of certain lands alleged to have l«cn conveyed to ■ 
her by her husband, was dev reed by the High Court in her 
favour by a written judgment, dated 27th July. IBM. Before 
the date of the written Judgment, but after an oral judgment 
had been pronounced, that is on 17th July . iM.lhe lady 
exovuted a hibbanama or deed of conveyance to one /’. of a 
6-anna >hare in the decree, in consideration of an adv.ncc 
by him. In 1865 /'applied, upon the strength of that 
hibbanama. to be admitted as a re*pui<:«nt in the appeal to 
the Privy Council preferred by A, the husband. against the 
decree of the High Court That application w« opposed 
by A. but finally an order *i* marie in \W>. peimiltiog P 
to be added as a respondent, but *cMH >« JJ Le open to 
A to bring an action or any pro eeding he might IhMik St. 
at any time, for the purpose of setting asrfe the hrhbanama. 
which //disputed. . | 

In a suit brought by A tn the year 18/5 to set aside the 
hibbanama on the ground that it was false and WwcjW. 
held that the suit was a sa.t to «h« forgery of the 

hibbanama within the meaning of Art. 93 of the LumtatM. 

At //°/J fmrltir that when P, i.i the year 1865. vet up the 
hibbanama. and insisted upon it for the purp^of U.ng 
made a re>|ondent in the Mn«. and when tha. apphvanuv 
was opprn/d by A, and. the parties bung beard. /> socceed- 
cl in his attempt to bcsomc a respranlent. wnh-sit pre¬ 
judice. in the words of the older, to any *«H*or 
to lie brought by A. that was an atrempt to enforce the deed 

within the meaning of tl* said Article, andthat hmilalrcn 

for the suit l»egan to run from that date (2*.). 

Held aha that, as the d.rd on tKe! VMn* 

July I8M, the Statute of l.imitaliott doubly applied (206). 

WmS r. Cdfkr.) Fakhahudwh Nam mat 

AHSAN ( howiihrv^. Official Tri'Stee or b.ngal 
(1881) 8 I. A 197 8 C. 178(188 9), 10 C. L 

Art 96. 

_ eAtiurt *(*'*« 

-Property’Adi* tuemliam A- AW ,<■ 

eaver-Limihlia-Sellimg *» J < A detree •' fUI ' 

'"a took a du. pu.ni in the name of hb son-in law. /I. The 
potnidar. who was aware of the Lcnami transacts, brcight 
a colludve suit for rent against B. obtained a decree, exe¬ 
cuted it. and purchased the properly on the 2fth Jbmv l»l; 
A became aware of this fraud <m the 29th of July. I* 92 -*®} 1 
med to recover possesalonon the 25th of October. ISVj. 
licit that the suit was not barred under Art. 95 of the 
Limitation Act. 


LIMITATION ACT IX OF 1908—Cc « W.) 

Art 9MC«"-) 

Nuking that happened between the putnid.ii and tin 
Jc.umi durputnidar could affect the title of tlie real dur- 
putnidji. unless he was estopped from denying the authority 
•4 his Unamidar to deal with il. On the facts <4 the case 
mi *uch estoppel cowkl exist, and, therefore, the putnidar 
cuwkl wot acquire lion the lienamklar more than the latter 
had to give. Us>j CAhmi.) AKNADA 1'fckSHAf PANJAK 
I'kvS.iSS*(Mull DASI. (1907)31 1. A 138(141)= 
34 C. 711 = 6 C- L J. 17-11 C. W N. 817- 
9Boo L R.74J-2M L T 397-4 A L. J.467- 
9 Sar 251 -17 M L. J. 358. 

-Ixecwlion—Fi-nsrlulent coneealnient of—Decree- 

hc^ ci's purchase ikrough lenamidar by concealment of 
rrfmva! c4 leave lo Ud if Sc S. 18-EXlCtTION SALE. 
(1922) 491. A 312 (318)-1 Pat 733(739 40). 

- Sj/c l,U cHeiiU lyhauJ i>em JcokJ U/y- 

Smil kf kcr kon It turn, it, *W If rcc.nr immcKvA/t fit- 
fiily iMcp-J ikcicnnJci—limilalhH— Starling fi<ml. 

1 he swk by the plaintiffs was lo recover possession of a 
lahaA. and lo caned and invalidate a deed of sale thereof 
executed by a lady, who last hdd possession of the talook, 
in favowi of the appellant's father. 

HcU that if tk piaictiHs were to be taken to sue as the 
heirs of the lady. i« >et aside a conveyance obtained from 
her by frawd. their right of action accrued at tlie date of the 
conveyance, aid their suit was just within eveiilhe twdve 

veau’ bnitalkm (535) (Sir UmU V. Ilillumi.) 

JOW ALA BLESII f. DHAkl'M SlNGM. 

(1866) 10 M I A. 511 *2 Sar. 189. 
Art. 96. 

-Applicability - Canal duo under Agra Land 

Revenue Act of 18/3- Money wrongly recovered by Secre¬ 
tary of Slate under head of-Suit for recovery of. Sic 

AklS. H AND 9(v (1903)301.A. 172(173 4)- 

25 A. 529 (631). 

Ait 97. 

- OcU rcolct ix i4l< icU ty J,U»r la aidihr 

la k dot 4t*i*X fnu fttnutHl lo agreement la that 
,lut—Recury J. am sale humg Mbieguemlly held la le 
nmemfareeMe-Sml /or—Limildtion—SUrtimtfmnl. 

Respondent, who owed a debt to B, -greed to convey 
property to B. and to have the debt payable by him set off 
agaimt a putkm of the price due to him. On 1-9.1679. the 
n>p.«kr.t executed and delivered to B a deed by which he 
acknowledged the receipt ol the whole purchase money, and 
conveyed the properly to B, and he indorsed on the deed a 
menmanJam dvowing that the balance only of the price, 
after alkmmg forthe debt, was paid in ca«h. Very soon 
after, however. B declined to complete the purchase, on the 
gnwnd that the deed was not in accordance with the con- 
tract, and demanded what was owing to him. The quarrel 
between them was not about the mention l»y the respond¬ 
ent of his ddk as pit payment, and the payment by B of 
the balance. 1st about other matters. Thereupon the rev 
pindent «ed A foe specific performance of the contract and 
fa a decree directing H to pay the Isalanccof the price after 
setting off the debt doe by him lo B. The Sols Judge 
decreed rhe suit on 24 2-1681; on apjical. the Nigh Court 
reversed his decree and dismissed ihc suit on 14-3 1664. on 
the ground that there was no Unding and enforceable con¬ 
tract let*etn the pities. In a suit instituted by B on 
109 1664 foe the recovery from the respondent for the re¬ 
covery of lus debt with interest, held that the suit was not 
barred lo limitation. 

The decree of the High Court in 1664 brought about a 
new state of things, and imposed a new obligation on the 
He was now no longer in the positkn of being 
to allege that his debt to B had been wiped out by the 
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LIMITATION ACT IX OF 1908-1 (.«/•/.) 
Alt. 97- 


COdlu't. and Ihur in*Mad il*-ic*.f A wa* entitled I*, thr 
pii-pciiy. II' biamr i*«pa> that wh>h be had ic- 


LIMITATION ACT IX OF 1908—«VW.) 
Art. 103-Prompt dower 

Demand for. 


taincd hi jMyim-iM (m bh \ml ihc- nutter nay be 

viewed in either »i iwi* way*. arcndiiig to the Uim* •>( 
S. 05 of (li> ( onltKl Ad, M • !■ In the ter** of 
Alt. ‘>7 of the I imitati 'i \ 

Nil llASStl Kt'AK LU X IWIH SlXt-H. 

<1888-151A 211 11 A 47-5 Sar 260. 


—«/ Ai/«- 

/J • >'17 ’« *•«<»’» •’•<! — M> *>f OJlJKtiJ HvJn— Silt /* 

—,V/j ’h"; f iit. 

On 0 S |907.1 Ik- appellant and her husband advanced 
1<>, 10,00(1 to the 1st lOfwHknt, a Mabwnnian woman, 
then alleging hei*elt to be the pur dun of one .1/. her 
nephew, then a minor. She. a* guardian ol the said minor, 
executed in favour III live appellant and bet husband a 
Mortgage id two ml »eU*, piolexcOiy Lifcm-inj to the 
>ai'l minor, to wire repayment *>t the mm*) juwkcO with 
interest. The l*l respondent did lm mktic time pay to the 
appellant and her nu* 0 aml the interest agiced ly Ur* to 
be payable on the money hut. Default m llu* ropcct 
having been nude, appellant and her lw*tiand. on 5 2 I9|3. 
look pnxceiling*, claiming the punupal ami mleiot a* due 
liom the l*t re*pon<lent ami live minor. In that nil the 
hi ic*pwHknl made Ulilkm ailim^wo of Ihc debt. On 
8 /-I'm. a dee lev wa« pa**ed in that *«U a* claimed. In 
•Mention of that device tlve oil will* "etc sold ly amtimi 
and purchased by oik* /'. who allctwaid* lesohl them to tie 
appellant anil her husband. *hvthu*got pu**c**ion of them. 
In or about April. IVlJ. however. M. the minor. sued the 
appellant ami lm husband awl ihe hi lopumkul to «et 
aside the *ak o( the oil wclb and lot a JevUiaiwu that the 
mortgage of 68 190? wav not limling on him That suit 
was Dually dcvietd on II 3-1918 by the appellate Cow it. on 
the ground that the 1 st respondent »a* nut legally l/'i 
guardian -nd had no authority to mortgage hi> oil »dh « 
to represent him in the miii oii the mortgage. Ihe appel 
lanl had Ibempoa to give up potion ol the oil well*. 
The appellant * huvlxaml having di«l. >he. on 98-1919. 
brought the suit under appeal again*! the Id irspoodcnl. 
the plaint *uimitling that. av the money borrowed by her 
ciwkl net lie recovered Iron* the minor. she should repay it 
with interest. and stating that the eme of aetwo aio* on 
II 3 1918. when the appellate Coart *t a*idc the sak. 

HtM that the *uit was lor an ending umsvdeution 
Wflich afterwards failed within the meaning of Ait. 97 0 | 
the Limitation Actol I'Wf. ami that, having been Uowgh 


within 3 years of the date of the taihue of the ion*«leration. 
il was not luried. 

The fact' of the ease show that the* appellant and her 
husband were, from the date of the loan 1*8-1907), down 
to 11-3 I9|8. not entitled to allege that they had not re 
ceived any consideration for the loan that they rud nude— 
*ince for a considerable time they had actoafly received 
interest upon it, paid to them by the ropoodem. Thete 
was at the lime ul the loan no failure of the eonuderation 
upon which tne loan of the money ami the prom« to repay 
it with interest were made—*ince the obligation of that 
promise was for *onie tune observed—and the failure of 
consideration lor the lean of the money did not occur until 
ll 3-1918 (151). (4*/iWr«/.) ll a Unit r. Fatima 
BIBI. (1927) 641.A. 145-5 Bacg. 283- 

31 C.W.N. 830-4 O W N. 517 = 26 L.W. 429= 
46 C.L.J. 344 = 25 A L J. 918 = 29 Bom. LB. 863= 
1011.C. 414- A.I B. 1927 P.C. 99 --52 M U. 579. 


- Ahrfirt util if a. 

Qmu. wither aboitive soil by a Mahomcdan wife 
against her huslund for the recovery of prompt dower is a 
ilimand liy way of action within the meaning of the statute 
which prescribes the period of limitation for a suit for the 
recovery of snch dower (238). (Sn M*ttagut £. Smith.) 
KANEE KHAJOOROOMSSA r K.ANEE KVISOONISSA. 

(1875) 21A 235 15 B L B. 306=24 W E. 163= 
3 Sar. 526 = 3 Suth. 182. 


1)1 SI AND AND REFUSAL 


-Arts 97. 62—Applicability. S« ARTS. 62. 97- 

APPL1CAUIUIY. 


- Il’iU'i jf/Ji.-Jtirn fa faitf te iitf in forma pauperis 

fa r»<4 Aiav/— C,‘uiUr *f huikand dtuyiHg tiati/ily fltd 

k. 

An appfication by a Mahomcdan wife for permisskfl to 
*u« bn hudiand in fa dm funftrii for the recovery of her 
prtanM dower wav rejected liy the Court on the ground that 
>)c kjd Ktll HiOHN* 

//./«/ that the appliiation did not amount to a demand 
by way of action sutTnicnt to constitute a cause of action 
n the meaning of the statute, and that the fact that the 
hw*luml. I»y hi* counter petition, denied lii* liability to pay 
ihc ck »ei and ohjMeil to the amount claimed did n« alter 
the chaiactci of the proceeding* (239 40). 

The appbeation of the wife is an expression, and a strong 
repression, of an intention to sue the husband in that form 
if *he i* permitted to do »o, liut ‘it does not amount to a 
demand liy way of action until she has that permission. 
And ur.k»» she had made a pucious riemand, no amount of 
•fpo*iti**i cm the part of the- husband would be sufficient lo 
constitute a came of action (239 40). (Sir Mtniagne E. 

Am««4.) Kami Khajookoosissa r. Rank Rvf.soo 

NISSX. (1875) 21 A. 235-15 B.L B 306- 

24 WB. 163-3 3ar. 526 3 Suth. 182 


Sun kik—Limitation—Cause ok action. 


-The *uit was by a Mahomedan widow for the re 

roveiy of prompt dower from the hein. of her de.caJW 
husband. 1 he question was whether the suit was or was not 
laned by limitation. 

The ho*band died on 21 2 1854-mwc than 6 year?, and 
lo* than 12 years, kfnie the commencement of Ihe mb 
No divorce between the deceased and the plaintiff *** 
prov-d. The suit was commenced on 3-9 18(0. and thf 
period of limitation was that fiaci ly Keg. Ill of 1/93. S. 
14. n:.. 12 years. 

//t/d that the suit was nol baned (136. 140). (Sir 
farm PtMrtk.) MWSSUMAT MULLEEKA r. MUS5UNAT 
JUMJELA. (1872) Sup. I A. 135 = 11 B.L.B. 378- 
G W B 23= 3 Sar. 220-III C.G. Sup. Vol. 82^ 

2 Suit. 766. 


is said to be exigible immediately. 


-Prompt 

Ma.njghscn. in his principles of Mahomcdan law. says: 

Where it has not been expressed whether the payment ol 
the dower is to be prompt or deferred, it must be hekl that 
the whole b due on demand." The word " exigible 
implies that it may. no: that it must, be exacted, and there¬ 
fore it wwild *«oi that a cause of action in respect of it does 
not Kcrue so long as the marriage exists, until the wife does 
something to show that >be requires it to be paid. Accord¬ 
ing to the Mabomedan law a woman may refuse herself W 
her husband as a means of obtaining so much of her dower 
as b prompt. That b a mode of exacting it. But she is net 
obliged to adopt it. It is optional with ber either to insist 
upon the payment of her prompt dower during her hus¬ 
band’s lifetime, or to wait until the dissolution of the 
marriage (158-9). In Macnaghten’s Precedents of Man- 





THE PRIVY COUNCIL DIGEST 


2726 


LIMITATION ACT IX OF UOM^-) 

Ait. 103-Prompt dower-(('.W.) 

Suit tor—limitation—Cause of action— 

(CcntJ.) 

medan la*, il is said: “ Tlic dower doe c« the 

consummation of the mar.iage. or the death .4 other o. the 
paities. or on divorce. Should the wife not claim the pa) 
ment of it during the lifetime of her MM. .t m->t be 
paid to her out ot the property kit by hm. on hi' Oevra^r 

(1 lltmfore. that, in respect <4 prompt *«eiM*' J- 
under the Mahomedan la*, limitation doe> not Leg* to 
run before the (tact U demanded ««he ma.nagc * 
dissolved by ileath or otherwise (HO). (*' /bom* 
Pentaek) MUSSUMAT NULUKA r- 
JUMEKLA. (1872) Sup LA. 135 11.B L B - 3*5 
6 W E. 23- 3 Sar. 220-111C 0 Sup V*L 

-Arm *hethe, Ike limitation to 

for prompt dower is that in d. * -I 1 »i Ad XI' of 

lift 0 . that in the M* (131). f' *•*£**■"■> 

KANEh KHAJOOKOONISSA -~- «15^EL*E^06- 

24 W E 163 3Sar 526-3Sutb 182 

__Prompt ui exigible dowei n ay lx consider^ a c at 

always due ami dentandable, and certainly jnyaUtoudr 
nunO, and. thetelore. upon a dear ami uiun.Ug.ou' tkm-nd 

u'C r™ as ts " “ 

24 W E 163-3 Sar 626 - 3 Stub 182 

_ Patment m J, manJ- I'r* "i** >* JtfJ *< J **’ f ~- 

The material part of a deed of do*ef eartuted by a 
deceased Mahomedan in favour of the icsponded on the 
occasion of his maniagewith her was *» follows:- 1 

«" H'i -««<k« - 

wedded wile, to the amount of Ks. 4W»0 of the pie m 
currency, the moiety .hereol i'R>- T"*, 

I acknowledge to be ytstly due. and when <Jnuno«d 4 > *1 
w id wedded wile, in the payment thereof. I m,ll ra* no 
objection, no excuse make, but wiH deliver the same to my 
said wedded wile." . _ 

Held that, upon the true construction of lh«■ 
pondent had a right 0 suit »"***•**" 
previous demand, and that she ■*»iMpd »o ^ •« 

husband immediately or a 1 hm . . » . 

II was contended .M the form -f* 
medan law was to make the dower exigilcc immciluicfy. mA 

SX •- ■«« *«** 7 1 •“ieesS 

period of limitation, having expired * s 7i 

the husband, the claim to dowe.-a' bn* «*» * '* * 
the Regulation of UmKalmn. Ill of 1/ 3. * ***** 
to consider ho* inconvenient it would be if a mamed 

woman was obliged to Ifing an acU» ^ 

E^s H jmaaied'Rfc (2*5. ^ 

A rST-iK. M3. 

Art. 104. 

_ Inferred Jover—fjmilaliom — Came »( attiam- 

^SSJrSeSer.even in theca« ola-'iiorce. iok ol 
act acctucs in respect of deferred -£«««*£ rep. 
Hisilnn has become irrevocable, or the dower has been 
demanded. (Sir Bvnet Peaeoek.) MUSSUMAT MUL- 

IVKKA V. MUSSUMAT JUMtELA. __ 

(1872) Sup. LA. 135 (140)=11 B I* B. 375- 
6W. E. 23-3 Sar. 220- HI C. 0. Sup. Vol.82 = 

2 Soth. 766. 


LIMITATION ACT IX OF 1908 -(C.W.) 

Art 106-Partnersblp. 

-Account' of—Suit for—Cessation of annual account' 

and nuking ol final account-Effect. See PARTNERSHIP 
—Dissolution—Presumption. 

(1916) 36 M. 185. 

- l„ m mh of—Smt fn—fketaud ftrm—uiurt iff 

AJmimUrahom to mate of—Refreuntalrn uiiJ.r~.Sinl 


kf. 

Defendants 1 ami 2. ami a widow. //. were partner' in a 
firm. // died in IN*. Sabeequvnt to her death, ia\. in 
|»93. t’m defendants 1 and 2 reCoveied by suits amounts due 
to the firm. // died leaving a minor heir, letters of Ad- 
mini'tralivn t«» the estate of // weie granted lo the Ad- 
mini'tiatnr General of Itombay in March Ih'M. In April 
INV4. the Aumini'tiator General filed a siil on behalf of the 
infant heir <4 // alleging that the amounts recoveied by 
defendant' I and 2 a* if — « M bclongeil to the estate of // 
on the gnwnd that she wa» the capitalist partner and was 
rtoksvely inlitkd to the amounts, and. if necessary, for an 
m.ount of the partnership. The High Court in its appel 
late jurisciiwrr held that the -uit was not barred under S. 17 
of the Limitation A«t of 1K77. 

IJn appeal thr.r I orrKhips altiimed that decision, 
lhe ground of the de<i*ron nf the High Court was that 
the Administrator (imeial having been the only person up. 
able of sutf'g within the meaning -4 S. 17, that section o|ie- 
iatfl to allow the period of Ait. I Oh to be computed from 
1 be issue ol adnniu^ra'.ion of the estate of //. (t#J Mae- 
MrWcc.) I MLOW ANDAS Ml IHARAM P. KlVlVI CAKNAC. 

(1898) 261 A 32(36)-23 B.544(549)- 
3C W N. 186-7 Sar. 541. 

- -AarnmO 0/-H’idA? *t JfttduJ ^rlmr-Siul b- 
Wheie. afte. a partition b— the members of a joint 
Hindu family, the members continued to carry on a business 
whieh had. prmr io pitition. been carried on as a joint 
family bonne's. MV that the Im'iness became an ordinary 
paitnership subject to the Contract Act. that the partnership 
Was diMohtd on the death of one of the members, and that 
a suit by tos widow for an account of the dissolved partner- 
>mp brought more than three years after her husband’s 
death was barred under Ait. 106 of the Limitation Ad of 
1##. (L*J jATll v. BANWARI UU 

(1923)501 A. 192(196)-4L»h.350- 
21 A L. J. 582-A. I E 1923 P C. 136 - 
18 LW 273 (1923)M W N 687 - 28C.W.N.786 . 

26 Bom LB 1266--33M.LT.283- 
741 C 462 = 45 M. L. J. 366. 

- Mmiuntfit* pendente hie— Pdrlrunkif 

Uti4t« and dt/r^jnl—/hindnli,fi dnd 4<M*li of- 

S"it frr- 

After the death of a partner hi' administrator HndnU 
hit instituted a suit asking for a declaration that the part¬ 
nership existing between the teMator and the defendant had 
Icen devolved by the testator’s death, and for the usual 
partnership accounts. 

(Wrr. whether the suit was one which the testator would, 
if be were living, have a light to institute within the mean¬ 
ing of S. l/.-ubS. (I) of the Straits Settlements Ordin¬ 
ance No 6 of |R% (118). (L*>J Part,,.) MEYAPPA 
CHEHV r. SUBRAMANIAM CHETTY. 

(1916) 43 L A. 113 20 C. W. N. 833- 
(1916) 1 M.W.N. 455 - 36 L C. 323 = 18 Bom. L B. 642. 

-- IkiiAtUien and a/fMtnli—Suil far—/jmilatim— 

Prior Imgallon MMn farlitt in wkitk defendant lutitil- 
Inltj tonlenJeJ tkal garlnenkif was whining — Suit 
trimgkl atOkia Urn jr*” *f termination of-Effeet. 

In a suit f« dissolution of a partDership and accounts and 
relief, it appeared that in a prior litigation l*t- 
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LIMITATION ACT IX OF 190S-«<Y«*/.> 

Art. 106-Partuciship -(c*«•■/./.* 
wccnllwpuitK'.nki h Mmirultdiafc within thrrv jnpof 
thv M»l the if.fin*l.int- • ■•fllrndnl **«r**fully lh.it ihr pit-, 
it.'i •hip n.i* 'Mil •uii'i'lin; 

//<’/■/that,uiMkl tin • inuiu-t hi■>». 11 - |uil*i>la|i«iaU 
not lv lukl to have been di*s*4vul iw-nlkaa ilmi jwh 
before suit, and that the Slit wa'thiicfire within tune. [L>J 
/•MllHMt.) S.\TH.\PP.\ f llllll St'kRAM IMAM 

CHLTII. (1927) 31 C WN.857 1927 M WN 500- 
25 A. L J. 687 25 L W 265 - 39M LT 232- 

4 O W N. 491 -1011. C. 17 * A I E 1927 P C.70-- 
53 M L J 215*248). 
Art 109-Mesne Profits. 

(v,-..»/ - Mesne Promise 
Period kor which, allowed. 

-Am. 1CW u| the Ijmitatkui Act of 1*77 limits the 

mc»ne piofit> to threv years fmni when they arc received. 
Held. then-fore, that tin* I'mii belm cried in gi\mg pH'nt 
pofit» fnf four tears (159). (Sir A'/. hard Cmek.) MAHO¬ 
MED kiAs.tr Ai iMrsMMti Hams Banl\ 

(1893; 201 A 155 21 C 157 6 Sar. 374 - 
R & J.’s No 133 ( Oudh \ 

- Omlh TaMJan Retie/ A<t XX/f ef 1870- 

S/Uleme'il OAeer er Manager a, ting **/er—/>iifi>iietU** 
bf— Mtuti f'l'ftl i» (au ef. 

The pluintitf having \xxn ili'po'-e-setl «>l certain viU.gr* by 
the manager under the Oudh Tahjohdar*' krlief Act XXIV 
of 1870. sued for and obtained a devne which deviated him 
entitled to recover pos*es*ion of tho*< \ilLtgv-. The plain¬ 
tiff then instituted another wit (or the recovery of profits 
from the time of hit di*iw"«**i«i ami during the p.mlcwy 
of the priot suit, that i*. for a peiiod of nine year*. The wit 
for the profits nas originally instituted against the manager 
under the Oudh TaUkdais Relief Act. 1*4 the estate 
having, during the pendency of the wit. been released from 
management, and handed over to the respondent, a fresh 
summons was i*>ued and served upon the resp.rvJrnt. 

The plaintiff contended that h» dispossession ly .he 
manager under the Oudh TaJookdais* Relief Avl ma> m ihc 
nature of a dispossession under a decree, because the Settle 
ment Officer, or the manager acting under the »aid Act. was 
ncting. as it were, judicially, and that he wa> therefore en¬ 
titled to mesne profits for mote thin thrte years. 

//«■/./, over-ruling the contention, that thrclaim waslurml 
except as to the mew profit* for the three yean prior to 
wit (92). (Sir A heharJ ('.*.&) KlSHNA.N VNIi 
KUNWAK 1'AklAH NAKAIN SlNGII. 

(1884)11 1. A 88-10C 78517901)- 
4 Sar. 551-R A J/iNo. 80(Ondh). 

* S UIT M)k—IJ MITATM IN. 

-fc Moms*!' Irut liJ. promt ling in execution for 

ntowj Of SMM-IVlM of pendency of-Lx. !■*•.« of 

J«y Bengal Regueaiions-Zillah Covins rhh i t 
iion or i7W. s. 14. Exception. 

(I860) SM. IA 308(317 8). 

- Start mg f,<int-DefenJaMt irtvtaiingplataiil f rtm 

mng—Elfeet. 

Wlu-re a purchaser of a four-anna share was kept .«t of 
|«osscs*ion of a portion of the property sold, ami having re- 
coveted judgment in a suit |,„„ght f«* pinion aral mew 
profits against the vendor, an arrangement was cm* to pen¬ 
ding appeal. that within a year the panic should appunt 
an arbitrator to fix on the share ami make a division, aid 
in default of such appointment an applkation should be 
made to the hahm. but that if no such applkation was 
marie within the year, and a suit should be subsequently 
brought, the party wing should low his right to mesne pro 
fits. Held that, under the circumstances, the defendant 


LIMITATION ACT IX OF 1908-(CWtf.) 

Art. 109-Mesne Profits-'CW./.) 

SOU HI*—l JUITATION—(CVW.) 
havirg pusente I the plaintiff fioni making the necessaty 
Jffi»Jti« within the year, and proceedings having gone 
f«.e yeais to any out the jurtition. the plaintiff was, on the 
termination of there piococding*. entitled to sue for mesne 
profits. 

Where proceedings were going on to effect a partition 
the- right to paitkulcr properties l*ing in dispute. held 
that the right to mew piofits accrued at the termination of 
those proceedings, amt that the party improperly kept out of 
pu*sc"t<>9 wa* entitled to sue for all mesne profits during the 
period of hisBon-povodon. wbjrctloany ground which 
the defendant conk. show which would entitle a Court of 
Equity to deprive the plaintiff of his tights. 

In a suit brought in January 1862 respecting property 
srtuatrJ in Assam. me>ne piofits for twenty eight yean prior 
to |Kv| were decreed subject to any equitable claims for 
ded-ctin; any portion ; Act XIV of 1859 not applying to 
Assam pieces to July 186?. (UrJ Cum.) NlLKOMAl 
I.AHlkl V. Ski Gil NOMAN I DEBI. 

(1871) 7B L R 113(180-1)-15 W. R, (P. C ) 38- 
6M. J. 227 - 2 Sar. 651. 

Art 110-Rjnt -Arrears of—Suit for-Limltatlon. 

AltRF.AR BECOMING DUE—DATE OF. 

C/m el tmli year—lStte af outrtai ament el real— 
Otlui Mi. 

The point of time from which, under. Art 110 of the 
limitation Ad. the period of limitation for a suit for anears 
of ten! is to run isthat at which the artcar became due. In 
must cases, no doubt the point of time at which rent became 
due is the close of tk peiiod in respect of which it is to be 
paid. Hut this is not necessarily always the case in India, 
legislation, or custom, or express contract, or the special 
circumstance* of any case may make rent liecome due at a 
point of lime different from tlie close of the peiiod in res¬ 
pect of which it is to be paid The object of the Limitation 
Act being presumably to compel people who have actionable 
claim* to me upon them with due promptitude or to forfeit 
the right to do so at all. the falling due of rent in such an 
Act naturally means the falling doe of an ascertained rent, 
which the tenant is under an obligation to pay. and which 
the landlord can claim and. if necessary, sue for. (Sir 
Arthur ll’t/um.) KAjA RaNGAYVA APPA RAO RAHA- 
DVR IkikBA SklRAMULU. (1903) 31 L A. 17- 
27 M 143 (150)= 6 Bom L R 241- 
8 C. W. N. 162'8 Sar. 617-14 M- L. J- 1- 

Litigation preventing running ok. 

- Pr.YieJiufet dui'leiumenl ef rate ef rtnt if a. 

As bog as proceedings under S. 9 of the Madras Kent Re- 
C very Act are pending before the Collet tor. and. on appeal 
from him. before the Civil Courts, the rate of rent is in 
suspense. f<* bo one can ay what it will prove to be. and 
therefore no arrear of rent can be said to have become due 
within the meaning of Article 110. until those preceding* 
arc finally determined. There i' no distinction in this res¬ 
pect between the t« in which the pattah tendered has been 
ultimately approved by the Courts, and the case in which it 
has been nodi Bed. 

Where, therefore, a landholder sued his ryot to enforce ac¬ 
ceptance of a pattah lot faslis 1295 to 12*78. and the pattah 
tendered was modified ultimately by a decree of tlsc High 
Court, and.within three years of the decree of the High Court 
but more than three years from the close of the respective 
faslis. the landlord sued for rent due for the said faslis, held 
that the arrears became doc within the meaning of Article 
110only cm the date of tbe decree of the High Court, and 
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LIMITATION ACT IX OF 1908 -{C»ti.) 

Art 110-Bent-Arrears of—Suit for—lamitatxon 

-(CoitJ.) 

LITIGATION PREVENTING RUNNINC 0F-(tW4.) 


LIMITATION ACT IX OF 1908- 
Ait 113. 

- fttmamidar— Salt /.* wl ttwr tf frtftrly k/hi by 

—CmtH'1 h KuamiJar far. fart of himit/f bting Itga/ 


that tl* suit was not toned {Sir Arthur /.' i/*w.) RAJ 'H t „j bwi.nl .wur—f/tal suit far txtthlien tf 

RANGAYYA APPA K ao V. BOBBA SrIRA'IU.U. | rwrjamtt and ttttrtry tf fraftily—hmitaliom. 

(1903)311.A. 17r27M. 143 8C WN 162-1 The Mil wa» in recover pnvoMim from the defendants of 
6 Bom. L- B 241-8 Sar 617 14 M L J 1.1 tf ,uin Ullages on payment of >uih witn. if any. a* might 

_Suit lo eject tenant* from their hoWtogs if a. |* fond doe. It »a* instituted on 24th August. 1900. 

BENGAL ACTS—LANDLORD and Ten 'SI PHttCEDCRJ TV <•* »illass^ originally belonged to the plaintiff's late 
ACT OE IW). S. *•. (1882) 9 I. A 82 9 C -5. ;_, tbtf They %tn ; 0 1883 in Couit auction and pur- 

_Suit to s t aside sale Dior for sa-ne aritai* tf a Stt j 4 defendant, the purchase Isrirg alleged Iry 

UNPLOKD AND TENANT—Kim—ARBI ARS n ,)* plaintiff to have l«m madcon behalf of his fathci. The 

FOR—MainTAINABII.ITY . (1868) 12 MI A. 244 « 253 4) |*, ,w lft j ln t had Urn in pos*e"ion of thevillage* from 7th 


POSSESSION OK LAND—SDH TO RECOVER. PA* «!»■ 

- M„, . ... . .. 


pcs*e"ion of the \illjge* from 7th 
date of Miit. artine u* the absolute 


Fcbnury 1*40 up lo the date of suit, arting a* the absolute 
owner thereof. Ob the 28th August. 1888, a contract was 


If. in spite of length of powsdon, an *.« f-r*can.l «•««! »«o <>« *"* 'Wendant and plaintiffs 

(MYiii>ition Could Ik mlinuinnl. *» «.»it a* a plaintiff umhl father wlreuby the former counted to receive a stated sum 

STT#i!n\™.ii .... - ... .(State 

...unier of what avail wonM an) Statute **1 lan-H- The Sulurrltnate Jiulge held that. upon the IlMCOM* 
tion> P U » \ man might \* haired in art art*-" directly trvti-ui of the c«irart of 2*h Augod. IW. the 1st defen- 
brought to recover the uo**e>*ion. such as ejectmort. and d^, .asihro-rwrofthe suit villages ami agiml lo ^11 
vet not he toned -ben he sued from >sar to >ear. fu «- rbe same lo plaintiff * faiher for a Mated consideration, lo 
u, occunation for a compensation for the fruit. .4 the be p-rl nr serwed a* provided f«r in the contract, and that 


vet m.1 lie toned when he sued from >sar to year, fu «- ! .he same lo plaintiff, father for a Mated consideration. to 
oecuMtion for a compensation for the fruit* of ibc be p. ’ I ■* secured a* provided 6* in the contract, and that 
tol .TffSjtei. —u W iJwW '.» —liUlr I* I nf«mtenf 

the suffmnee and Wfi>hl of the real NKand so U-a J rhecontr-t. ua' ton'd uixhi Aitnle 1!.' of the I imitA 
goo«l consideration^, an implied p.<-n.se to pay .hat .. .km Art. TV High Omr. on fhe other toml. hjH 
* . Kw , h ly, (hbclearly o«M tv< b;; and v. hetc. if bo that upm the true cooMroctron «.| the contract the pljintill 
action could be maintained dimtly «o mwwdhe 9**™* »a* tV UtsthcW owner of ihc village^ and the 1st defend 
of the land none can be luougln to recover the icot. *Vch ant only the legal ou ntr; that the *uit was really one for the 
is the compensation for the occupdion-ttot «cup*tkm ,4 immoveable p.ope.ty Iry a benefi ial owner 

havine hm al« ay of one ami the vamccharacur. m f-«t. ih.W agaimt tV legal owner on payment.if ... Ol 

rent free (2|V 20). (.ST/ John Crltndff ) MVSSVMtl «oCh s«itb. if airy, as Blight I* foutd due ; ami that the cxe- 
ruuvnumi l tvi I)»hiap I. DIWA( HoMIMAM. cutioer of acoeiccyaiKc by the 1*1 defendant to the plaintiff 
LHUNDRABIL ^ M j A 214 »5 W. B 1 was M eventul. ami wav unnecessary if V got a decree 

2 Sar. 119-1 Suth. 602 for the recovery- of the villages as brkcdcial owner. The- 

Ktcmum own*, is ««m«. n«s r«.. *««» f™ 8 " » *«• <* 

_o—i ,k,. hiuWt—S ail for. S/f ARTS. 116. II®- P r “’ < " Ke ' 

K (1916)44 I A. 65-41 C 759(767 8;. //Ad. wcersing the High Court ami affirming the Sub- 

C,. |*MVT «ia Isadcc that upon tto true coosiroetion of the Contrail the 

_H defeat - .be Wga. and ^i^r. ihal ,h. 


Cmundrabili.ee dibiai 

(1865) 10 M I A • W M 
2 Sar. 119-1 Suth. 602 

Registered contract in wmtwj. 

p._. .l, unrlrr_Suit for. Stt ARTS. I lb. II®. 

- (WU)|| I A. 65-41 C 759(7678, 

STARTING POINT OF. 


pjimdar* Whittier may have ueen tne original nature or me pur- 
gularity in a *url brought lor mar p - defendant or the anangemenU entered 

The dm judgment m H***«?£into toTa.se the more, reared for the puKhace by him at 
the appe! ate judgment ihhjrtj ^ ^ ^ ^ lM| fW1 , IJ( , ol 2 S,h August 1888 wav a 

30 6 1863. Th€ f B«t o ,he )°^ pgrhKmooeyto settlement of <,oe«ioB» of account in relation to the said 
lint (the Zemindar) had £ ISSHwm Hfcpl mrd other matters, mi ouder the terms ol it the 
the purchaser, '^In a^rit iinMiiutcsl Srs,Seodant is ,«a.ed a»,V legal and kncficia. owinr. 

again put into pameawm « v uc. w . .. ^ jhe s«ood clause of the contract further strengthen* ihi* 

b, the appellant on 5 10 M m^ ££ „ prides that the 1 st defendant .(mold ‘ell 

^ ‘ i. ata the village* to plaintiff's fa.Vr. and the pbinliff', fatle, 

for the year 1857-8. Aou that it the U Ow,ld pa.cha^ the *ame for tk stated sum. "Hesh.-.ld 


* t I .1 ikot lt« nf limit 4'I » > IO If •»* "" -.. 

ordinary LwX of law and'the I bu-U toothers witV-rt the con^t of the Mahanjulan. 

applied was Art XI V of W. the suit wool fJ10 - (pUkvtifl's fatkt)-a provision which would Ik mean 

tedly been within time (2. 2 ) inrie* Bnk» he was the legal and berefftial owner. Tire 


......... s- . ,LL (, I be nit ingles' unless he was IDc legal ami ueiWBcui owner. | he 

the oUi ration to pa) «V> sum -4 fifth clau*e of the agreement ptotide* for payment of in* 
having been set a».de iik o jig be tV leteM on the purcha^ m.«c7 until paid, ami that until the 

W"f Z, LIvLdate^l the fi-l decree. tLe principal and intere-t a,v paid, the plaintiffs father should 
° T JSldUdlhef VJ *have Vm bough, in lime m-stgage the viiage* .hkh the U defendo.1 had Consent- 
KmS Until the sale had km finally vt a*kle. the a>pcl- ed to sdl. or «4h« village*, etc.-properties w hi. h are acvep 
an. -Lin .he ^of a^oo -b^ebim had ^ ubletothe 1 st defendant a* security for the said principal 
225 . Kf« kSU of the -tears rn.gh. and interest-and execule a .U«meM therefor 
tove kL successfully met by a p2 to that effect (234) Their l^edOvips ago* w.th the Sub Judge that no charge 
??.r hma W Ca/iilt.) MUSSLMaT KaNI SURNO Mm EF » created by the contract over the villages in question, and 
ShSe MORHEE BURMOSIA. that the plaintiff had no right to recover pt-temion of the 

• (1868) 12 M L A 244 = 11 W B (P. C.) 5- property alaobtriy or conditionally on his executing a mart- 
2B. L. B (P. 0.) 10-2 Sath. 173 = 2 Sar. 424 gage deed or making a payment to the 1st defendant, {ford 
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LIMITATION ACT IX OF 1908 -iCm/J.) 

Art. 113-rtV*'/) 

Car#*.) SI BBARAYA I'll l.v! K\J\H KIMARA VfN 
KAI \ I’lRlMAl KAJA BUIAD’vIC VARY. 

<1922) 491 A 355 45 M 611 21 A. LJ . 297* 
37 C L J 426 -25 B031 L R 610- 
90. & ALE 372 PC ) 16 LW 169- 
S1M.LT 146<PCKA I R 1922 P C. 345 
66 I C-172-44 M L J. 740. 

- —Sfi.iK v — Suit hi — limitation— 

Slutwi t'int 

In a 'uit inCituted in I'M2 f<* the 'pevitu puf«man<e 
j ..iiiii.l l"03. il upland that tlx- Madial was 
in .i t" 1 in 190) l-ut ihat *he 

refused to.l.* •«. thin «>r in M //■/</ that Ihc «.it wa. 


loticd ondn All. 113.4 the Ail. •/.-•J 

Ihukm.ht.r.) MA SHU! >|\ a M.At SO M«» IIS UM. 

11921 <48 I A 214 <218 9) 18 C. 832.836 7) 

11921) M W.N 396 30 M L T 28 
24 Bom L R 682 - 631 C 914- 
A. I R 1922PC 249. 

--,V/V.;A< f,itoiman,i-—Snd tor —.\alme M-Snd 

toaefoui >eal .'.MA4 3/ 4 tranudian k.i .1 

A suit for .pecilic pcifoinun. 1 i. e.«<iitijlly 4 -nil f*e 
enfmemg a stipulated obligation idatiug i«. pnp-tly. The 
nurd "cunirint" itM-lf piiminlj mem. 4 iraus»ii.« wlihh 
create per-m-l obligations. but it may. though lc«.. vnljjr. 
refer to lran«uctions which acute icul light. Ait. IIJ of 
the limitation Art i»inapplicable t<> 4 Miit bought for the 
enforcement .4 -u.h real right. (U*7). (/.id fimkmaU.r.) 
KASJIT SlNT.H ~. MAHtKA) BvIHIiYK SlKGH. 

(1918) 451 A 162-46 C 173(181)= 
25MLT 8 23C.WN198 16 A. LJ-964 = 
21 Bom L R.506 10LW. 83 29C L J 193 
481C 265 35 M. L J. 728. 
Arts 113 and 144. 

- Aggli,ability—Ckaukidan Ckakiran landi trim J 

by Geevrnm/M .»«./ trani/erreJ It 
mitte r/irttr. 

The respondent wa^ the putnidur .4 half and darpitmdai 
of the olher half of village 6 \ and Wa* patni Ur .4 HI uber 
villages, all of the said village, king within the /.-min-laty 
of the appellant. Some .4 the lamb in Hi*»m vilLg .in 
eluded in the patois ami the du.patnis wire originally held 
as Chaukidari Chakaran lamb, but were sub^«ju«.itly aD 
reamed by the Collator under the Bengal Ait VI of 1X70. 
and then tian.fened to the appellant. On swh icsu rpeb-n 
and transfer to the Zemindar, the respondent, a. the patni 
dai or the darpalnubr. lir ame entitled, undei S. 5l <4 
Bengal An VI of 18/0. .4 the (Wulan 

Chakaran land*. The rt.p'iykm.' tight to p>**c 4<<i <4 
the lands being denied. he instituted a Miit for re.oveiy .4 
khis pJSH.M.ai <4 the same from the .inpelluni. 

II,U. that the Miit wa* i*< one f« 'p>i 6 c peifmoume 
of a contract within the meaning of Art. 113 of ike lisiita- 
lion Act. but nu. 4 .uit fur pce.'km of i’nm>.»ralie pco- 
perty within the meaning of Art. 144 thereof. 

It doe. not follow that. because the right, original:)- aro*e 
by virtue of a grant declared to Is* a Contract within the 
meaning of S. 51, they are therefore right., mntr*teal in 
the .sense that the lontuct by its turn, mates ami rejulite* 
the personal obligations ami duties of the grantor m tie 
circumstances that have arben. At the time *1 ea the 
putni grants were made the resumption of the t haukidari 
Chakran lands was not even contemplated, and the grant 
nccessaiily contain, no ref -rence whatever to the cir*t:m- 
stances that would ari*e and the relationship* that would 
exist in the event of the Government resuming po*-*ior. 
Upon resumption of such possession the rights of the 
putnidar weie those conferred on him by the estate and 


LIMITATION ACT IX OF 1908-(f«r/4.) 

Aits. 113 and 144 -(OW.) 
interest created by the putni leases, and it was these rights 
that were kept alive by S. 51 of Bengal Act VI of 1870 
(l<4»7). (LrJ fiuekmaUfr.) KANJIT SlNGH V. 
Mahvraj Bahadur mngh. 

(1918) 46 IA 162 = 46 C 173 - 25 M L. T. 8 = 
23 C W N. 198 = 16 A. L. J. 964 - 
21 Bom L R 506-10 L W. 83-29 C. L. J. 193= 
481 C. 265 = 35 M.L.J. 728. 

Art 115. 

- Hutt k t! <t»y iwttrrd—Meriting and tfftd of. 

1: was urgid that the words " breach of contract" in S. 1, 
il. V«4 the limitation Ail of 1859 were not there used for 
the puipirc of distinguishing artions founded on contract 
fn«B a.tion- f<-.i kWsI on tort. Init for the puipose of distin- 
gui.bing actn«. t" recover unliquidated damages for breach 
of viiuira.t. fr<>n acthuts to tetertr debts, and that the 
enumerate* in the iluu* itself and in the 8th clause of 
xmal deU. with rr.pnl to which the period of limitation 
b l<i I* three v«u.. prove, that it could not have been in- 
tcwksl to make the limitation for all <kbts thne years under 
the words" bnach of cimtract". Much difference of 
<{uni>* !ia» pitvaik-J anxmg the Judges in India respecting 
the proper cowUnntiim <o lr pot on the words' for the 
Isn-avH «4 any curtravt" in il. 9 of S. I. Their Lordships do 
not think it msesvary or adviiaWe that they shoukl attempt 
u« the present occasion to lay down what i* the propci con- 
^ructbui of tho< words as a|'plicablv to all cases (142-3) 

| (Z--4 .UHlifi.) OUKUR I’ERSHAD BfSlOORlE 
t. MUSAaMIT FOOU ODNARF.E BhBF.):. 

(1871) 14 M.I.A. 134 -16 W.R.(P.C.)S5'' 
10 B LB 15- 2 8utb. 482 = 2 Sar. 703. 

-IM ciedne tgtiitH, for Mend ef 

*<(.««/> nd bytxfrtn eontied—Li«i' 

lrli.m. 

A Miit again.; a J,t f'.df't agent, on a Iralance of 
a.ooau in respest i4 dealings regarding which there i* no 
rijfesswii-ten contract. i.govrrne<l 1^ the thice years’ 
limitation piwrilietl liy ci 5. S, 1. An XIV of 185V. 

" IV teal ileliors for the price of the goods sold are the 
purchasers of the goods, and the broker (agent) is only 
swrd upon hi» collateral umlertaking that, in consideration 
of the cumn.i.skn paid to him. he will pay the price of the 
gonds if the purchaser fails to do * 0 . An action on such an 
undertaking it an action on an express contract, and the 
mjiw* whkh can V recovered under it are damages for a 
breach of contrail.'' (M Juttrt M/IM) OUKUR 
PFKSH Us BUMOOREF n. Ml SSAMUT FOOI.COOMAREE 
BtKti. (1871)14 MIA 134 = 16WB.(P.C.)36-* 

10BLR.15-2Suth 482 = 2 Sar. 703. 
Aits. 116.110. 

- Af/Jueh/i/j—K/nl due nmhr r/gid/rtd dnlrJ,l 

in Writing—Suit for. 

Udi. accepting the decisions of the Indian courts on the 
pjint. that a sail for rmt on a registered contract in writing 
was governed by Art. 116. and not by Art. 110 of the 
limitation Act of IVOR. 

The limitation Acts of 1871 and of 1877, like that 0 
1859. draw a broad distinction between umegistcred an' 1 
entered increments much to the advantage of the 
latter. (W Snmn/r.) TRICOMDAS COOVFKJI BHOJA 

GOPINATH JlU THAKUR. (1916) 441. A. 66= 
44C. 759 (767 8)=* 19 Bom L B. 460 = 15 A L J. 217- 
1 Pat L W. 262 = 21 M. L. T. 262=21C.W.N- 577 = 

25C L J-279 = 5L.W.654 -(1917)M. W. N 363 fl 
391. C. 1E6=S2M.L.J.S57. 
Arts 116.116. 

- —Mortgage d/M—lrttrtf under—Claim to, ky aw/ e > 

damages — /jmitrtien. 



3733 


THE PRIVY COUNCIL DIGEST 


2734 


LIMITATION ACT IX OF LIMITATION ACT IX OF 1NHM 

Artt-116 , Md , hj| a MOf t C a*e The wit was by the nephew* of a decea«ed Mahomedan 

In a case in which the Court b-lo , pos^essjen of property appertaining to his estate, 

deed did not provide for internkg* . r ■ ^ ^ ^ pro{)ri , ) had admittedly been liehl by a daughter of the 

payment.they P*'*' , ’ 1 ' ,V, lw ,i«e£dby virtue ,4 a gift mark- to he. by the deceased, 

interest. They held, however, tnai *kh • - Tlsr jiir~,| .hat the property was ancestral pro- 

pensation for breach of a contract wa; bar,.si by Arts. 1» .^,,/ofthe tribe to which they 

and 116 of the limitation Act of \*ii. |l^ Cr ,l,he daughter acouiwl only a life imerot in it and 

H/U, that the mortgap* **\ !"“**. ' tluTSnher death it dovolml on tl* plaintiff*. The defen- 

jears’ arrears of interest hjrw> ot dam ► . M (!lal fU i»ed to have been adopted by the said daughter 

The principal debt was not »«»>»" . * ^ ^ fo ^ |0 lhf property „ *, ch adopted *on. He 

paid. Every day that it ««*»•“* U? . „ !v 10 1 f . Ithef pitackd that the wit was barred under Art. 118 of 

breach of contract, and «•* bar 01 A>( ijrJ lbc ijmiuuon Act •* 1*77. a» the pfainttfls had knowledge 

breaches Marring six jw« W* ■ • • p of hWadourico mure than »t« year* Ul«e suit. The suit wa. 

&*> l A .38 19 Ai»?l- I * >™ - * *!*».>« 


1C WN. 52-7Sar 88^6 MLJ 214. 
Aits 116 144 

-Applkability—t omp«orai*e—ItwonsaUr p"****) 

assigned under—Suit to 
title hut merely evidence of 
andd^lbyi, * 

Alt 118. 

__[*, ACT or 1859. S. I. Cl . !'• fc» cases «•« 

UULiS^ACTOr 1871. ART. I?lf.< casoumWt that 
S« ACT OK 1877. AKT. 118 f.*c~s node llut 

mX< th** m r*<'> '«<’ ***•'*‘ 

SEfeaaSE 

,he strength w r-.SvMt* MOKI 

£?.ws 

_ h ***t*J"* ,f *i 

N « ,J f r LhH't-r,r»* 

^SSTmTm ~ J-gj 

who succeeded to his estate. «» j A „. f ,^1%* 

«he defendant appelUnt vnHtta h ,du*l'- 

widow, however. naM" P"* „ pov 

estates till her tleath m I 88 / 1 . when the apP' 

118 of the Limitation Actof I8>/. 1 ; 

tailed that the suit was one m fxt U. ola m a ^cura 

s i. «m» -v* rvs?. s; 

Su”(53? L - HM ^Ta D sTI 

, Kanhva ULMowa R . iia ^(lJJ4jf 6 I 8 J r « 8 

- AfP/Mty tf-PMUS.l^Rmrn^s^l f~. 

apintl ftnen chiming It lire hen tirfCci ty mdm. 


HtU. rtrening the Cooit below, that lire omission to 
bring within the period pre-crihed by Art. 118 a wit to 
obtain a declaration that an alleged adoption was invalid, 

or never, in fa-U tool place was no bar to a suit i<* poc. 

^sicn h property. L.R. 33 I.'• l5»'- K«f. to. f .Sir Jchn 
PJff.) UMAR KHAN NlAM'MHN KHAN. 

fl911)S*I A. 19125) 39C.418 (432)" 
15 CL 1172 10CWN.458 9 A L J. 137“ 
11 Bom L R 182 13 P I. R 1912- 
11MLT 76 6PWR 192 (1912) 1 M W N. 77 - 
131C. 344 22MLJ 240. 

_The i4mil.lt. itainung to lie tlf nr. r.-»t agnate of /) 

jnd «<• !r raiitlrd to hi* property •* thr- ik-aih of hit widow, 
loiAom pr-ses-bet of the on-. M. />'. widow, 
rifled >«tr A. »h«. il.e -1 in |W5. leaving a willow, ft. 
ft (ml the ordinary woman'* •'late and died in 1903. 
PUinlifl's sail was inMitoted within the 1 ? year* allowed 
by Art. 141 of the limitation Act. Tlie defendant -el up 
that hr had Inn validly ad-ftpl i.y .I/to /> in l%l. and 
,4r»Wd that the suit wa» gov erne! lay Art. 118 of the 
limitati.* .Vt. Hi* aiVydion wa*v.nd. 

//IJ that Art. 141. and not Art. 118. of the Limitation 
\ci jopliol to the 'a'e. -od that thr *uil was barred. 
f/v;/’4»//»»e//.) KVIVVNVIUITA :. « HANHVSAPI'A, 
(1921) 511 A. 220 (233 4) - 48 B 411- 
28C WN 666 22 A LJ.508 - 26Ben L R.509- 
10 0 4 ALB 1114 AIR 1924 PC. 137» 
(1924) M W N 414 3« M L T 111 20 L W. 109- 
11 0 L J 181 791 C 971*46 M L J. 698. 

_ H/rfr/Mit* tf -Drtiiimn ** Art. 118 .•/ Art d 

\%u-Rtt*i ftr-Xtctnrty. 

The question was whether a suit by a reversionary heir 
to recom pmwtifi of the la-t male owner’s property on 
the death of widow which involved the decirion of an 
i«»«e a» to the uUiy or invalidity of the defendant's 
adoptioa w» a wit to obtain a deration that an alleged 
ytopUm was invalid or new, in fact t«ol place within I he 
meaning of Art. 118 of the limitatim Act of I90R. 

Pike to the Act of I90». (he Privy Council had held 
that v»h a wh wa* md a wit within the meaning of Art. 
118 of :he limitation Act of 1877 (tl* A<1 then in force), 
(he bnguage cf which Article was identical with that of 
Art. 118 of the limitation Act of I90X. 

HeU that, on a question of the interpretation of Art. 
||8 of the Act of 1908. it *a* a paint of considerable im¬ 
portance to note that the legislature pawed the Act of 
1908 with the Article in question in precisely the same 
Unr-ugc as that used in 1877 after tbcceirtroclion already 
_( epon it hy the Privy Carnal. (LmJ PhiUimm.) 
K vltanadappa 9 . Chanbasappa. 

(1924)511 A. 220(232 3)—48 B. 411- 
22 C W N 666 22 A.LJ-508 26 Bom. LB. 609 = 
10 0. ft A LB 1114 = A I. B. 1924 P C. 137= 
(1924) M W N- 414 = 34 M LT. Ill- 
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LIMITATION ACT IX OF 190 
Att 118— (CohiJ.) 

20 LW. 109 -11 0 L J. 181 - 791C 971 
46 M L J 598 

- , Pn „ Aif-C-wJ,,,* 

r a*J it.H a/ ‘-lh.tm.tr « 

. ^ !?***?*** ** °* ,n;i a* 

follow,:— To e»ubli»|i or a^k- an aikpUm-twrlie 
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year, from «hc date <4 the adopts, o, (a, 5T3« 4 S arose .T* 

ibc plaintiff) the dale of the death of ,!»» adncxivc father - had beta taLen ' n" V" % T*“ 

Not only is the dvx.imi™ .< ,k. a:™.. 1. . 7^ T*" P 0 ^* 10 " of I 1 ) 1 the appellant. The appel 


Not only it the description of the «-j, different froraifc* 
contained m Ait. IIX of the two late, Art*. !*t ,he time 
from rtjch the limitati.* l*gins to , un j. Mam (2»\ 

The words „*<d in that Ankle-i.amH,. " t.. ., 

'r la>,L ' adoption —had no tc. hrkal meaning. a»l 
they nc,e Heated » express^ p.^la, Ln-eaee to uhkh 

at'taT Ka,n "' nR "* mtJn "’ e <>«M 

In «»i. A, «, of 1877 anJ l‘tt< the mailer K hmerer. ntbei 

x . N •' ,n • J <-dn a d«Urati.«“ Jlf , um . 

;-I Art- Du y „ la„. Im <1 to the Spuifc HtM 
inthe '.me year r 1877 j. S. 42 of the krV ? u . 

rleal'with dnlaratnry d«<ice» and Utirtfaiim f/i • ' i 
i* M ■" A Hindu »idnlr 

a *>n to her deceased husband. The per-* p^«oti\Hr 
mtiUol lo P<i"t*-ion of Ih, pinpc.iy „ Ho, j, Jlk JJ.J? 

suit t« that the plaintiff d-*k] Ir Llty of l^ ^ 

SS73£ 4< | h, l l<,n: M ** ,hf '^tate a. 6,ea.* 

! Lh h 1" ' i° n "’ ,he •** that an *bp!i<«i 
«htch he ha» not atlaeked uifl ha U . e »f,y 


LIMITATION ACT IX OF 1908 -(CM 

Art. 118 -{CmU.) 

** "■ ^ 

^ H, ^ i0 ' W6 withou,iaae - 0n ^ cloth 

hr'. ^ ^ nen.eM hanHhuor 

^ of A instituted in 1888 th*: suit out of which the ap, 

“ ,e '"‘ fr P^-ion of the wales of A', which 
hl „ „ •T en P°f of by the appellant. The appel- 
adc P« d «« ^ A' under an adoption 
r,- fcrt *"T' wniiant to an authority to adept cm- 

SIX?, ’ A V* au ' h0,i,y and ,h « »doprion 
h, > ‘ T V a6a . ,n ’'- " wasali0 ^ ^currently 
? “*?» !>*«* that the apoellant had no pouo 

>*.« o. A »estates until afte. the death of his nidoir. The 
aptxllani contended that ncveithelew the suit «as haired 
Alt 118«rf the Lintation An of 1877 l*cay* hi. 
alhyd "•option took place within two years of A ’t d^ath. 

/AA/.hat the Mil was not barred a» it had notion 
prosed that the alleged adoption did become known to the 
rr^mdent nil ,he death of A'*, widow, which ocoirrrd 
within two yearsof the institution of the suit (53 4) (M 
X,„ l l.b'CHUt S IJLCHOWDHRVft KANHVA LaI. 
'•«»Ak. (1894)22 I. A. 51-22 C 609(614)" 

6 Sar. 668. 


Art. 120—Applicability. 

• H r yl Tf "**r Att cf I8R5. S. l047/-^/« 

* "ttoi-FMrf „ if tit ki* t 
i ;u /W, ' W "' '(>n<*,r<(tmi it-Smt Ur. 

\ svt by a tenant fo, a deslaration that the entry in ihf 
ksomI of ,,-hts to the effect that he was a tenure holder 
,^ n ' 1 ,h ‘! he »a» really an occupancy raijat 

-.... c»eiy P r„ \ , , h,n ,hf P"-' 1 * 0 «° S. Ill ,/ ofthePengal^Tenancy 

ma-le m its f .„mt I-' Nmob of is j,« 3fC b?u* iVl lh "". h ; n "* of S. 1047/ of that Att. 

nan till his reversionary .ight ha» icowsl r fn • un ,,0 f " l,m,,a,io, applkable to such a suit is that 

.helm,,, (no d ? .„ a mywide .fa*) nf tw^ m”7.« ^ Vsifi^K Atl ' ttS 


11 OLJ. 181*79 Ic 971-46 MLJ 598 


u „ » iummi mi. ijit 

fxU'ni £ m ' m ZWNDARV CO.. 1,7D. r. SECRE 
iak\ oh State hok India in council. 

* r o 0929 ) 561 A 388-34 C.W.N.1- 
MT 9 ? f-^ C 286 " 30 L W. 600 - 12010.66-* 
51 C L J. 1 = 32 Bern L B 114 »* 67 M. L. J 849 

CmiituH. 

Art. 120 of the Limitation Act of 1877 provides a 


aJoN-ZlJ!,;,* tf A,M< of six years for a suit for w hich no period c 

W «*r e/i i , " , a,, .° n J in the Kheduk Thei 

C a IImdu If'• ^ f ^ ,hU A,,klf 4K <*“ ld »PPM. unless it i 

tivietne ?!' i 2 • 55000 aft,t fcdmh. the S* b * i,h ^ mother ankle (159). (fr 

en riven UMm ‘°"‘ y ^ "“^lolu.r J ^ M * H 0‘>En PlASAT ALI n. MlSSUM*' 

nit given l»r him was .r i- l:. 5 ? M C USi\ t«si- oo«v vt . ... 


existeiHe... h -mien authority tn adu« l ~ I *"•*** (.*'i 

amiT^r- 1 's ‘ ,,AS,XBaxu -' :c mntim- iiaif? 

«;.SS5, Xjnstgt 1 , **l 6Sar.374 B.AJ.’sNo. 183(Oudl 

at <p,ed a boy. and. hi. death f„ 0 , i P a‘,> Z«'u Z 
adopter! the ap^lan. in 1887 . Ir ^ 
heirs of C'ued for a ,l«Ura,i.« ,i , T , 
appellant was invalid. I*™.* , hr Bit ^ 

siry authooty m adopr. The of * , 

a declaration tlur Hw. JUST. , ° v . hMW a P ,a l” 
widow had not 

and false." '« “»P"ri«»s 

HrU that the suit fj.ve.nn] U- 
by Art. 92 or Art. 93, of the7J2JL^ 

MWKEkjVruSkA ^ uI'^^5SEi I HUR,t, 

. n ,t '"r'U*h* l hy /’fntH iltimimr mmj<r d 


- -Come,by A of moveables of /f-Sale thereof b 

‘ 3 ' r '*&*'-&• suit agairiM C fo- recovery of sale pre 
ems in his hands-Limitation. Su LIMITATION ACT 0 
IWN ANTS. 48. 62. 120. fl 8 84) 11 1 A. 59 (646)^ 

10C. 864 

tbatthe authorky ' to ToT £ f-7 I)ert “ L f nd cUimrd 'l' '^eivdant under-Sidt i 

in fact Um eivuteslT ^ P^K*n of-Cantella.ion of deed or d«lara,io 

- spu/ioQs ..f ,t> invalidity again,, plaintiff suUtanlial relief sough 

^ h ? d iatiMon 10 pul '- Sl 
ARTS. 91.120.144. (1902) 29 L A. 203(210 3)^ 

25 A. 1(16.18! 

Hindu Law—Win of Ust male owner-D«Ura,ioi 
of invaPd.tyof. and admini<uatioo-Heir-at-law's sail for 
°*. j . of . *Htor-Iimiiation as regards moveables com 
pined in suit. St/ ARTS. 141.120.144. 

(1899) 261. A. 71 (81 -2) = 23 B. 725 (736; 
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LIMITATION ACT IX OF 1908-(r«/-/.) 

Art. 120—Applicability— 

-Minerals—I-#ss«e’s wrongful working of-I.csof s 

suit in respect of. for poaeokm awl declaratory relief. Se, 

ARTS. 144. 120—APPUCABHITY—MINERALS. 

(1924) 521. A. 109(1134)- 4 P*t 244 

-Pre emption right—Suit to enforce. See ARTS 10. 

120. 144. 

-Religious Endowment—Management of-Suit toes- 

tablish plaintiff's personal right of. or in some *-j to con¬ 
trol. See ARTS 124.144.120 

(1883)101. A. 90(96 7)-6 A. 1(10). 

- Rtligiont EnJoument-Shehait of-Momey >P*t f- 

protedion of t*J***tul hy- ,, aU 

-Suit by re fry tentative of thtbaH for. 

In a suit against a dclmlter e-tatc by the legal represent 
atives of a deceased shebait for the recovery of amounts 
alleged to have been spent by him out of hi> fe.««al «-utr 
for the purposes of the trust. held. Hut tte *u.t wa* govern 
nedbv the 6 years' period of limitation, the stirt.rR (mwt 
being the date of the death of the daearfd shebait. M*rJ 
Mamagkten.) PEARV MOHAN MUK»RH n. NORINMA 

Nath Mukf.rji. J19W)37 1 A 27OHS). 
37 0.229(234 - 7 M L T 63 7 A L.J 125- 
11C. L J. 220^14 0 W N 261 ^ 
12 Bom L B 257 - 51. C. 404 - 20 M LJ.171 

- "Rongk" pill* mned hfG*arnment to plaintii- 

Etelunor of mil landt from-Plamtirt ohte.lim, to- 
Ordtr rt/eding-Sml lo id aiide and /- Main deelaratim 

of plaintiff't right. . 

The suit, which was instituted in 1*413. was by the kar 
navan of a Malabar larwad again*! the Government for a 
declaration that certain land* in the lurrM trxls South 
Canara belonged exclusively to his taimad. awl for an in 
junction restraining the defendant from dealing m any man 
ner with the raid lawh to the P .c|udKeof the right and 
session of the pUintiff's tarwad. 

It appeared that in 1903 the Usernment otbuk matted 
off the suit lands and issued to the pontiff as the karnasan 
of his tarwad what was raHe.l a rough pitta, showing tb 
lands to which the Government admitted las right to<Jrfam 
a grant subject to the usual condition'. The pta.ntirt pre¬ 
ferred objections to the exclusion frun the rawgh pita o. 
the suit lands. His objection* were definitely reacted n 
1905 

Held that the suit, which was to 5« «ide the order of 
the Government of 1905 rejecting plaintiff » objections to 
the exclusion Irom the rough patta of the «u.« land, and to 
obtain a declaration of his right, no. having beet, instituted 
until after 6 years from the date of the raid order, the soil 
was barred under Art. 120 of the ljn.ut.ow Art of IW. 
{Mr. Ameer Ah.) KODOTH AMBU NAM. :r. 

of Statf. for India. I UM > W 1 A „ " 

47 M. 572-26 Bom. I* B 639 - 20 L W. 49 • 
(1924) M .W.N 572 - 35 M L T 128- 
A.I.B 1924 P. C. 180 = 290. W.N. 366= 
801 C. 835 = 47 M.LJ 36 

-Arti. 120. 49 123 -Appheohlilj - Mahometan 

widow—Hniband—f nheritanee right to—Sml to etU 'J,ik. 
and to reeour property of kniband-.U^rabte, forming 

^The^pUin^ff respondent, the wkk>w of a deceased Mate- 
medan sued for a declaration of her light to inherit the 
entire property left by the deceased and for recovery uf po*- 


session of the same from the defendant, the broker of the 
deceased, who had taken possession of the ran* cn the 
death of the deceased. The suit related abo to cadi and 
moveables, and the question was what Article of the limi¬ 
tation Act of 1877 applied to that portion of the claim. The 


LIMITATION ACT IX OF 1908-(f,W.) 

Arts 120.49.123 -{Crntd.) 

District Judge Uld that Art. 49 applied; while the Judicial 
Comatvsioiier thought that An. 123. and not Art. 49. 

Jp,..c I. 

Held, diffeting from the courts below. that Art. 120. and 
not Art. 123 or Ait. 49. applied, and that the suit having 
Iwn brought within f.yeai>of the death of thetkcraml the 
claim a* to cads and moveables wa* not tarred (|59). (Sir 
SielirJ Cmek.) M \HOMF!> RlASVT All MlSSUMAT 
HtSiN Baku. (1893) 20 I. A. 155- 21 C 157 
6 Sir 374 R & J sNo 133<Oudh>. 

-Arts. 120. lil—.lpp/ieaMn y— Hi nJn daughter— 

Folher't edate—Mat, tana perpetual pipMe Ay Comment 
forming put of—Sml de./aratim of n ghi t,> amount 
of. at revet umary heir on J.ath of mother 
A Hindu widow in pnswewon of her huslund’s estate as 
hi» heir purported to trim- immoveable profsetty apjser- 
taimu- lo the estate to Comment in return for a perpetual 
mahkaru. After her death, the daughter of the lad male 
ownet sued tootalskdi l*r right a. reversionary heir to the 
raid mahkaru. The suit wa* inMituted within ft part of 
her obtaining the neceraary certificate from the <'olkctoc 
under tne frri*ion* Art, |*7|. 

Held that, even in the view that the nsalikana wa* im- 
moveaUr property Mill, in view of the language of the 
piamt and of the form of the relief sought therein (namely, 
declaiaticfl of the plainlifl\ right a* regard* the malikana 
amount), the rail was noi one for potion or within the 
operatic* of Art. 141 of the limitation Art ; that it was 
guvermd by Art. 120 of that Art; and that, having been in- 
diluted within 6 year* of the erant of the certificate under 
the FWsoci Art. it was not laired. 

Under the Persians Art. JR7l. there is r.o right of action 
atal in tr*pnt of such a'abject matter a. the mo/ihnj 
unV" awl until a certificate under the Act ha* l*en obtain, 
ed. (lord Tomlin.) Ml. J.tCf.O Hrt r. UTSAVA I.AI.. 

(1929) 56 I. A 267 51 A 439 30 L W 60(67)- 
27 A L J 716 - 33 C W N. 809 10PatL T 627- 
31 Bon L B.891-60.W.N.689 50C.L J62- 
1171 C 498 -(1929) M W N 762- 
A I B 1929 P C 166 67 M L J 160 

-Art* 120. 142— Co ihiren—Deeree for joint /V,. 

leiiim in fsTrnr ef ,-n, of-Smt for partition arid lepirnte 
Pentium ond meme profit, hy him—hnutoUen - SymMi • 
to! poiunion okemed by him in treenlion of hit dteree. 

A co-diarer oUained adertw for jnirt possession awl 
obtained symbolical possession under S. 2Moff. p.C.of 
IM2 in execution thereof. Not being aide to obtain actual 
pnstevam, he inMituled another Miit for partition awl sepa¬ 
rate and mevie profit*. 

Held that the • laim for the recovery of possession was 
governed by Ait. 142. awl that for mesne piofits by Art. 120 
MlDNAPOHr ZFMINDARVt O. I.TIi.r- N’AKFSH NaRAIN 
Roy. 0924) 29 C. W.N. 270. 

- Art. 121 -Bengal A, t Xf of 1859 -Sole under - 

Pnrehoter *t-Smt to aimi meumlroneei ly-fimitation 
—Start,ng pei nt, 

The suit was !-y the respondent as purchaser at a sale 
bid under Art XI of 1*59 to recover poWmo of a nuin- 
hr ed Nrhav alleged lo form parti.,, of ib, property pur 
chwd by him. the pov-^cion of which wa* withheld by- the 
drf'odant appHlint. The latter plea.hr! that the suit was 
bined by hmitali.* because he and those thiough whom he 
.lamed had held p^on of the suit property adversely to 
iD persons having clatms up* it. the right of the defaulter 
to the suit property had been extinguished by such advert 

Held that the right alleged to have bwn acquired by ad- 
vene paves*** was only an iwumbtance. that the time 
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LIMITATION ACT IX OF 
Ait. 121 

hmiirtl by (he l.imituh* Act ol l'KK only commenced to 
ran fmm tk date of (he vie in hr. ur of the 
and that Ik- 'uit h-rght within I? .wart f»o« that date wa> 
noi luiml by limitation. (L 'J Atkun*.) MAHARAJA 
m. K ii \niARjvA Rahawr Ssrit* HtsiucA koy 
< iiowi'lli ki (1914) 18CWN 1281- 16MLT 290-- 
1L W 807 (19U)M W N.757-, 
16 Bom L. B 925 20C.L J.563 25I C 309=1 
27 M L J 365(368 9)., 

_Ait. 123— feme* IfaMhiat law- Ekle-t «Hfi(iac 

-n-Kight «f—Suit loenfucve-liwtatino. S; BURMESE I 
HdliHIIVI I.Att-lNHUClTASCF-ElMsT SURVIVING | 

M1N <1916)411X42 44 C 379 

- H,„ „l frt/j/.tf *./ IU kitMt* 

Suit for M " 1 " 1 •*/' "• t ir * A*** 

mk tiMiti :<ntb wktik lr$uy fitpM. —UunHt+Mitf. 

(Wry. whether .«viii cuukl w could not I* ****** 
agairiM .1 Hindu kit. who had received »> propertj 
ing to lhe .U«a*«l. for the recovery U a fct*J lequralkd 
byth* dweaied. and wheibcr in*cba suit a decree cwM 
or could not 1 * obtained »*•*■«•* Ik kir I* the piymaHU 
the legacy when he might k in p>»se"ion of Ho* with 
which thtr legacy might be payable (22b 7.) (Sir /•**» 
FJge.) VF.Nk.U Al'kl APPA k\o PakihaSahathy 
APPA k AO. < 1925; 521. A. 214 - 48 M 312- 

23 A. L J.261-6L E. P. C. 82 27Bom L B 823- 
(1925) M W. N 441« 3 Pat L B 208 
29C W.N.989 A I B 1925P C 105- 
87 I. C. 324- 48 M L J 627. 

-- hfi/ty /U |-MfHt ■*/ t»*J <*h>‘l *i Hnt*U**— 

Intention of t/M* Out It its/ A /A tfMt and M>J 
,,(ltr fna! JeUrminulwn titbit liti^ti.nSuit /■ r,e«,i 
ltt*<y in tw >il-/imitili< nSUifiii; fiint—X* ><b,r 
fund tut ,•/ u bitb ltg#T fl * ,J F" J - 
On (hr death on 4 8 1895 of X. an unmarried Hindu 
minor, who w* the L'l male owner .4 the Me«»wr eMate. 
V, hn mother, kvartf entitled to the mnc 6* ki life. The 
( uuit of Ward' had taken charge of the Medur Hale 
during hi' minority and continued to lie in vharge of it ■mil 
December. I«5. when a Receiver, appointed by > a*'' 1 
court, havlng jni'dictinn. took pn«esi* of it. The f'tate 
continued to be in charge of Receiver', duly appointed, un¬ 
til after 1902. Part of the e'tate coroi'ted of Government 
Promissory notes which the Court of Wanb had held in 
respect of moneys received from the Medur estate Ufote 
August. 1895. the date of the death nf .V. and of moneys 
paid into the Bank by the Receiver* aral the GoTeinmetY 
1 'tomivory notes and other securities in whkh money 
derived from the Medur Hate were invested under the con 
trol of the civil court for the benefit of throe who might be 
entitled to the csta'e. 

F’s tight to inherit the estate of .Vfrasdhputed by 
ther lady who claimed to he entitled to the estate as the 
adoptive mother of X. V. theiefore, instituted a suit on 
21-10 1895 for a declaration that the alleged adoption of S 
was invalid and also claimed to be placed in possession of 
the Medur estate with all the stings, appurtenances, etc.. 
of the Hate. That suit was finally oLproed by the Privy 
Council in favour of V only in 1913. While that suit was 
pending. V, in January IRW, executed a will bequeathing 
legacies to ration' persons to he paid out of the Govern 
ment piomi'Sory notes and cash aicming to the Medur 
Hate in the custody of Court till that day and the jewels. 
V died in March. 1899. 

In 1916 suits were instituted by the various legatees 
under her will to recover the legacies bequeathed to them 
thereby. 
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LIMITATION ACT IX OF 1908-(CV*/<0 
Art. 123— (CmtJ.) 

HeU that the testatrix (F) intended that the legacies 
>hculd be payahie and Le paid after the final determination 
of the vuit which she had brought for a declaration that tbe 
a.!op:ion of .V was invalid and to establish her right to tbe 
income of the Medur Hate, and that, as that litigation was 
finally determined only in 19)3. ard the suits were instituted 
within 3 year' thereof, they were not barred under Art. 123 
of the Li-nitatior Act of 1908 (225 6.228). 

In the present case no one could have had in his posses 
or octroi any fund representing the income of the 
Medur Hate, which f had had a tight to enjoy for her own 
but had not received, until it had been finally decided 
> by the Board in 1*13. that tk adoption of A’ was invalid, 
and there wa» no otkr fund (226). (Sir John Edgt.) 
VrVKATADRI A PI* A K.\Or PaKTHASaRATHY APPaRAO 
(1925)521. A 214-48 M 312 = 23 A. L J. 261 = 

6 L B P C 82 27 Bom. L. B. 823- 
(1925) M W.N 441’3 Pat. L B. 208^ 
29 C W.N 989 A I E 1925P.C.105- 
87 I. C. 324-48 M. L. J. 627. 

-Mahomed*—InlHacy of-Pivision 0 (his estate on 

f«»4 of—Suit for-I imitation-Starting point-5'ill and 
gift iked of decea'eJ—Pos*e»irc of eldest son under, for 
mure than 12 yeais prior to mil with consent of all heirs- 
EffcCt. Sr, ECNGAI. RKCUI.A7IONS—ZlLLAH COURT 

kinunnos 111 ok 1793-5. 14-Mahomioan Law. 

(1868) 12 M. I. A. 366(378) 

-llahnmevlan widow-Hudand- Inheritance right to 

-Suit to HaUidi, and to lecover pioperty of husband- 
Moval4c' ampii'ed in-Umitatkm a* regards. Stt ARTS 
120 49. 123 (1893)201. A. 155 (159)--210.167. 

-" KpM, DditvnU, "-Mumug ofS/wy 

tM MlttdtrfmUIrftU-Skm trb, itHttni- 
p. iuuit* ,(. by F<fu* h*Uf t* M *> dOiirr—N/umty 
AM. 123 of the limitation Act of 1908 allows 12 years 
f.«m tk time “ wh.n the legacy or share lecomes payable 
or deliverable." for kinging a suit “ for a legacy or for» 
share of a residue bequeathed by a testator, or for a di»tn* 
ktive share nf the property of an intestate. I>»kin8 a ‘ 
Art. 123. x* one .4 general application to wch SUiB.a 
'imibr interprrtati«c mu-t k given to tk words payable 
ami “deliverable" as used in the Article, and a share m toe 
property of an intHate would not k “ deliverable 
the administrator, to whom fcttm of admimstraftoo bad 
been granted, had in his hand* the share to be delivereo, 
and. srmiUriy. a legacy or share in a legacy does not be- 
come “payable "until tbe executor or other person w 
to pay it basin hi- hands norey with which i« ««ld 

PARTHASARAT HY APPA AO. (IMS ) 52 1 -WJ 

48 M 312- 23 A. L. J. 261 • 61 
27 Bom. L. B. 823=(1925) M. W. N 441- 
SPH.L.E 208 -29 C. W.N.989 
A. I. B 1925 P. C. 105 = 871.0.324 = 
48 M. L.J 627. 

- Will— Trust under—Suit tor.oid, and to "(*** 

’ TchS resident in the Straits Settlements died in 
having executed a will in Chinese form in the year • 
Bv his win tbe testator provided that his property «» “ 
deak With by payment of a very large numberof peranW 
legacie* and after they had been paid and satisfied, the r« 
due was to be divided into sixty share*. As 
shares be directed that they should be the means ol g 
maintenance during bis lifetime, and should be kong 
for yearly and other sacrifices after his death.' do W 
clause 4 and by clause 22 of the testator’s will it app»"» 
i that he ccmtempUted that this residue should be left 
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LIMITATION ACT IX OF 190MM.) 
Art 12MM 


LIMITATION ACT IX OF 1908 -(CanlJ.) 

-Art. H\—Hereditary ctiee -Emoluments allaeled 


tributed(or 16year*. At the expiration of lfiyear* the r«a*-Sui, byjen*. en,i,M 

testator declare J by clause 22 that the income of the durts p ' 

Should " bejjn to be my sons* a^g.anW (ocr.-k. ' " W """ 

children’s) kong lin for ,-early sacrifice* as .cU aa for ' ' ' t 

verifies in spring and autumn.’’ The office of >bdurt of a temple wa. an hereditary one 

yi" - 

hSg died in the testator’s lifetime. Her claim, therefore. * 3 3J J" oa " ha,e ol lKl <lai '>' 

mm .h. - "i ^ ”«i; l ;T I e'zt ■ss j£tr jg it 

the gift of the said dxtc-u-riiiieih*of *t lewbctothr T?™' 


the gift of the said rixterw-sixtieth* of the .ewtoctoihr ""T"? rTT 

’A+j*"* t **'*- l <*~*’-* .£ Z,*S*£?££ 

the next of kin. . the 3» amu* linn aCoRNM to which die was entitled 

//,/,/. reversing the Uu.l Wow. that the suit was tamd „^u,, n i(l |ff|, fa, rfd*fab ^fa m , 

by virtue of Alt.99 Of the I imiUtion. OtoMtoWltl ihcewvuti.-. purchaser liegan 10 MMMitft the toM dure 


-i . „ ... . , ..... the exrsatMM puiciu*ei ley an l<> .ippiooiiate the said share 

existed in the Straits Settlements (Ordinance No. h. I**.). ,* u* ^ rpl(1 . in ,m>2. lire widow died in 1SMC0. and 
Quart whether the Marling point of fimiut* •*«(!) «itkars 12 year* of her death, the rctcrdoiuiy lieir of 
date of the death of the testator, or (2) the period <4 divi tf*u»t male holder of the office 'ucd thecxrvution purchaser 
sion fixed by the testator for the estate, or <3) lh« prfkd ,»/„ a/,* for adulaiation that he was entitled to the 3} 
when the trustees had in accordance with the trusts of the jo«u* share in the 'urplu* offering*. 


will so dealt with the estate that it was ready for division 


Held. rtwrdng the High Court, that Hie suit was not one 


' tL:. i amMUiw >K«iMiinl finni ihr vii w of the tiial ludee P "'*'*»•* *4 au hereditary office towhkh Alt. 124 of 
J£ SS’SSK? dr^ c^wJcJ * l rr , Alt applied, that the suit wasbarred and 
strued by a competent Court, and from that <4 out of the «ha« «he plaint,ft w-. ewMled l» .he declaration prayed fo. 
appellate Judges that the lime fixed wa* when lh« intestacy («'; . _ _ „ . . n 

was declaied by a decree estal>li*hid beyond appeal. "The /• ll * ****** V™** **. •* * Brahmin Panda 

- . ...... ;r ;• . »i.r..l ikrouptuut ,nd ihr ilruii '»•* wi* of an inlerKW cade. and was therefore not 

intestacy, competent to h,*d the office *4 Sto* of the temple, or to 

fM lStime when the hrtMamand M when it .as |5E»« «he performance of the4fe of that office. The 
declaie-l ,* (41 2). (bed Ru.lmast r.) Kit tv Ms T»K Wopmt'uf,from time to time by / of the income ilenva- 

JSS-WuoTc’ V/£. rs£2 TtiZ 


v. CHUAH IIOOI CNOH NlCH. (1921) 49 I A 37- 
30 M L T. 160 26 C W N 495 ' 
26 Bom. L B 121 -A. I B (1922) P. C.212. 


.4 shehait. alth«»gh that imumr was receivable by them in 
right «4 the shebadship. The right to the office of Shebait 
_Art*. 123. !*»- «“ ** Ul * lnm - M ,ir P md a r n - ,ht ,wri P' nI a lha '« 

- - — ssutiffJs«^£SR:sra 

One M,B.. t MahMimlan dMi. p»- JrtSto* P fc 

Bhisseniof snd * l “"." J lb.nupl..dul) in'-™ («• H«ofciinr /iiqnirri no 


petty, which passed first to his mother, ami after 


to his senior and junior widows, of whom each Wd an right * 
anna share. The senior widow HU u. (be 24th January. 

1888, and after her death, the junior widow retained Bosses- ^ 

sion of the whole estate until her death on the I9tb Hecem-1 ** *9°" K . y 


title and no right lo a share of that income. On each occa¬ 
sion upon which / received and wrongfully appropriated to 
hi* own use a share of Ibe income to which the shebait was 


v .orii tl .LU- ki.l , Iw.ahw named Mulia- n, ‘ ®* n 01 ,IK " nKn ,Dl ' oc “" ,u 

ber. 1894 The ™ wi, n. .to dnih^f ** iM - -/committed a fresh aclionable wrong in respect of 

rak who died on the 7th February. 1WI. 0, the deal ( ^ a ^ ^ a , 4 j lrtl | lim i, y ,h r ShTluit 

the junior ^dow _muut,oo^ na^ w^ma^n ^vour o fc| * ^ ^ ^ lht 6 Sk . Uil fo[ (he Ume Wo| j 

I nnT ta^t'^ of a t^TnM^c an^ •»««* »», «) the title .0 the office (273 4). (ft> 

in October, 1890, in respect ol a twelve anna snare.anum . tn ivi.iiu, Th ckik r- Ih*bim . nic 


favour of the only son of a third Iwother of the senior 


Jtkm Edf.) JaUNDHAH THAKUR JllARUlA DAS. 

(1914) 411A 267 = 42 C. 244 (261-2)- 


widow. 16 M LT 210 = (1914) M WN. 636-12 A LJ. 1176- 

Tbeplaintiff,as««^^ 16 Bon LB. 845-20 C.L J 360-18 C.W N. 1029= 
her said four nephews and others the suit oo the llth FcIku 2< j c jqj , 27 M L J 100 

ary, 1903, to recover her share of the estate of Mubarak. 

including in that estate a share of the estate which had been- UtudiUry »&<< and faud faming nulrxmotl— 

that of M B., and which Mubarak was said lo have inherited Salt imalii ty father af—San'i suit ta tstaUish right to 
from the senior widow, and also property whkh he took by mtmapmeat af talrsmtat anJ la r.t. trr possession of lands 


Inheritance from his father. forming endowment—fjmit.iti<*s—father barred—Effeet. 

Held that with regard to the property taken by Mubarak .V. who was entitled lo the hereditary right to manage an 
from the senior widow the period of limitation began to run endowment connected with a temple and to enjoy the lands 
at soonest, from the death of the junior widow, and not forming the endowment, sold his right and interest, and 
from any earlier period ; and that the suit was not b.n.d died leaving a wn and heir. The sale was invalid but pjs- 
bv limitation. (Sir Arthus Wilson.) MUHAMMAD KAMIL sessico was taken by the purchaser pursuant to it. 

„ IMTIAZ Fatima. (1909) 36 I.A. 210 (220)= In a suit beooght by the son to estal li>h his right to the 

31 A. 667 (6701)—10 C.L.J. 297*14 C.W.N. 69= management of the endowment and to the possession of the 
11 Bom. LB. 1210=4 1.0.467 = 13 0.0.183= lands forming the endowment, held that the son was entitled 
19 M LJ. 697. to the right claimed only as heir to his father. A', and from 


session was taken by the purchaser pursuant to it. 

In a suit beooght by the son to estal li-h his right to the 
management of the endowment and to the possession of the 
lands forming the endowment, held that the son was entitled 
to the right claimed only as heir to his father. A', and from 
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LIMITATION ACT IX OF I90M<\ «/-/.) LIMITATION ACT IX OF 1908-(£W.) 

Art. 124 -<r */■/.) Arts 124.49 lU-AComU.) 

an'l through him within ihr mnm* .4 An l?4 of :h.- j tht coodwt <4 bis worship and his own custody placed i a 
(.imitatMi A t. an.I that ... A u k.,r«* U ;kU, that Anick tbe right hands, as upon the personal right of the plaintiff 
*n<l hi* right MinpiidKil. th. ■<•*» •«* wa. al-. bmetl | to property. The suit would rathsr fall under Art 124 nr 
under that Article. (Sir fr.itr ! C.+.k.) CnaSaSoib Art. 144 than Art 49. But under whichever of th. ,kJ 
ANDt PANDtk V SlNX.lOHI V»11: P\M>AV\1|. ankle* it fal!» the Starting point of time is unlawful^ 
r 1899! 271 A 69 23 M 271 2 Boat L R 597 '«"** or advert pc**^,* (|46). {Uri HtUtuA 

4O WN 329 7Sar 671 10MLJ29 Si kk (>k) e!>hakjff' r. Rumaslolljfe 

-//.- •. . J■/./ if /AW* fawUr-£mrt*»l C * AMtF (1889)161 A. 137-17 C 8(22)= 

./•« •«/ / rwxvr. «w •}. iutk—Umi Mim -Widtv I 6 Sar. 350. 

h,'J~/ir..i. Aits 124. 144. 120. S. 10 -AffUcaMUf-frU 

OniliMljiimitltHit mal- i-or ,4 the lart ftMftMfrrlSS jr” 8 "** —N**fm* tf-Suit it /HMUk 
of the hereditary - in a temple, hK wttJ ***#*"+* 

succeeded to the'same. In execution of a monev deert*! w ,n c Ur meet to lemovr the defendant from tbe 
olit.lined against he,, her tight a> .ueh .heluit to receive a J’ W0, ' hip and * ,vk * P« rfwr "^ a < • 

share of the surplus offerings in the temple was v4d am! . J lo lr . c , x P°* ei IM control of the defendant 
W pwchased bj .. third party. | a right «f hi. pwrhast. 52 /IEEt ""S*** 10 lhc *"■»*• * and 10 * de 
he Irgati in .imiiopri.ile the vinI share of the «:oli. (lC , r ' ,n ‘ 10 J PP""*' a second manager for the pur- 

in 1892 11 «. i H d I in I'iOO. | n , *k M °* “"**■* •* ,hc •**« of the endowment. The 

12 years of he, more thaw .2),., J 1^ J2SSSR£ I****" 

the reversionary h* .4 th.- M male-holder of tfc. dice fo, A Sm,WI !"' . . . . 

a dedvatiaa of Mi „-ht to note the sahi *u, f JSJS UL. ? ur>,,nn w f<H,nd ^ ? 

plus income. (W.- whether, ifthesu.t was one fo. poMe*. X , ^ E.'* 10 H* commencemenl of tk 

sion of an hereditary oft * within the mearin-.4 \rt |?4 *2" *>J“« kw « jar* or upwards the matur¬ 

'd tkt I .imitation Act of I'XW, ||« ,«H\e yti,» period of IT, ‘ v" ' a,he fan "'j n1 1 he defendant. The plain- 
limitation would Ugin rnn in |V>2 „ f lnt , )ir death .4 the 1, -l?' 1 .°, r ^ nl ,hc hfir *- ^ lhe fouBdef 

Widow in 1900(273). (Sir Jin FJfi.) IvuSDHAlt )Wl 1 , " e defendant's title or possession as mana- 

TllAKUK JH \Kt l.\ Dvs (1914) 411A 267 - 1 *7 * < ! ar '\ “ ,hc dfa " 1 °f his father in the year 1863. 
42 C. 244 (251)- 16 M LT 210 (1911! M W N $36 1 hi ®^ * a » a child, and under the 

12 A L J. 1176-16 Bom LR 845 20 CL J 360 » JJ™.". ,ptrf hu "^her. | n 1865, the plaintiff preseo- 
18 C W N. 1029 24 IC. 501 27 M L J 100. , ? ^V!' 00 * a * f< * «he purpose of having the 

-Idol—Propertv of-Shrluii’. , ' ru ' * (| f •>" endowment camnl into«fleet by the CoHectOf’s 

Uniitation—SImh^t^a minor anlme'of 'Z ^*£2***” X,X of , ‘ <1 ° U " pt,ili °° >lkpd 

..I tarn. Efai. a.*,; Sj-[ 

s «r_s.„ »v ... ij: rsrssjs e; «£ 

- aIuTV/uT'^ 10 ; 

J 1 ,/ " *' / ' m ^ f*~*n*4 " C« CjHe Plaintiff name i.. lea of that of the defendant- 

If f f IT ^ 1 *!’ lUim *■**«. ami tliereupon he instituted tb. 

The plaintiff w a* the representative by peimognituie of w, ‘* huh the appeal arose, 
the Bullav Acharjee community. P. the principal defendant. | ^ *fcodant did not dispute but that the property in 
was a cadet of the same family. The head of the family was an endowmem appertaining to the temple. He 

had the precedence, and was styled the Tickut. The plain-1 ,hat ,bc incom c of it had all along been spent for the 
tiff was the Tickut at the date of suit. His grandfather P^P 0 ** of 'he temple, and the business of the temple wu 
named Dowjet ■was Tickut in his day. [„ the year 1825 be < *'* i °" " before. He. however, pleaded that the suit 
paid a visit to Calcutta and presented to his dkdpfcs tkeie a ! * a ’ ba,,ed k limitation. 

conH\ratc<l portrait of himself, known a* >he Thak™, . Th«< was no diievt or wfikient allegation of misconduct 

ISowyre. which had ever since hcenwoohippe.!. Thepbin *. fadings. Thete was no issue framed upon that 
till claimed that the worship at Calcutta was f.^mled lit hi. l Mn, • ^W" was no evidence and no finding that tl* de- 
grandfather. ami that he. as the founder', lyir. mj« entitled ,CT Uo ' no! a Pf>lj«n8 'he property for tlsc trusts of the 
by the general law to the shrbaitshio of that wor^iip • and «^ow™«»t. All 'hat was found was that the defendant 
he instituted the suit out of which the appeal ar.*e for thr ,l * "fht of tbe plaintiff, 

recovery of the temple, the portrait, j.1 various articles of H(, i' affin,1 in6 *»»« High Court, that the suit was barred 
movable properly contained in the said temple. Tbe defen ** |,mi,j! ‘ on (96-97). 

(lant contended that the Miit wa> not a suit on behalf of ^ r ‘ r Lo,<l 'hip< do not see any reason to differ from th* 
Dowjee. the Thakoor. Un a peronal claim liy the pbintiff Hi 8 h CoB,, • in thinking that the suit may fall within 
to moveable chattels, and was harml under Art. 49of tbe Art ' '*- 1 ** ,J 5 of •!»« Limitation Act of 18/1.1«t th«J 

limitation Act of 1877. Joireto npress no opinion upon that point. But if it does 

U(U that thesui; wa« not ,«ci„ whkh the olaintifi wa. eilh " ^ ,ho< sec,ion< ,hen ,hc case '* 

seek ; ng merely personal rrlkrf an<| that it rat Vr frll ■rvW-f ‘ aB 8^‘ ‘he general Art. 1 IS of the Act of 1871. Tbexe- 

A.t 124 or Art. 144 than unde. Art 49„f the said Am (146). whkh ** ° r in '*** S 

I-vrn ->nm f,nn.I e , , . M "«ttfrs not which, foe tbe cause of action arose at all 

!>hint X r r ,r? ^ C '™ ,S M0n ,Kf > Mr m ( % ')• (Sir Arthur HM**) 

character as the'foomhtir^of*h ^ BaLWANT Ka0 ***** Chandra Chor ». PURUS 

M ' LCKU ' Br 11883) 1 1 3 0 c I L A s 90 3 9 6 ? s i! 10 ^ 

Il q»M a< much »Ike ,i g h, of ,he Tlak^e lo Je O*, s. 10 “to Ac, ' 
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LIMITATION ACT IX OF 1908- 
-Art. 

The person "enlilkd" in An. 124 of the Limitation Art 
of 1871 omuI mean the preemptive heir who *<«M l< en¬ 
titled if the widow died at that moment ( i5<» ) {.Sir .hfiii 
// Marne .) Iski Dui Kotx.-. Mvjsumut Hassbuth 
KOERAIN. (1883) 10 IA 150-10 C 324 (332 3) 

13 CLP. 4l8-4Sar 459 

- Art 126- ElUtti tan's • UUiumotl at ma/arity- 

Suil imliliiltJ wit Ain 3 p'tiw at 
The suit was instituted in 1907 by the appellant' f4 of 
them), members of a joint Hindu family governed lay tie 
Mithakshara law, to set aside their father’s alienation of an 
cestral property made in 1898 in favour of the Id ic'pmd- 
ent, the alienation taking the form of an allotment of the 
property to the 1st respondent, an uttei stranger, at a family 
partition. It wav admitted that pus*o»Nn of the suit pro 
perty was given to the 1st respondent in 189*. th-t he ew 
joyed it exclusively from that time up to the date •-! a*, 
and that, previously, since 1887. he (l«t ropoadciN) »a* 
living as a joint member of the family, and yxntly enj.yn g 
the profits by reason of the inaction and acquiescence of the 
appellant’s father in that mode of enjoyment. The • . 
filed within the expiration of three year, after the U appel 
lant attained his majority ; only the l>« appellant was in 
existence in Hk‘7, when the 1st respondent wa. aduuttedh 
accepted as a member of the joint family, and all the appd 
I ants were minor* at the date of the paititon in 1898. 

H<ld, that as the suit was instituted within 5 jear. of the 
1st plaintiff’s attaining majority, he was entitled to the 
benefit of S. 7 of the Limitation Act. and the suit was not 
barred as against him. and that, if the Isl plaintitf swcee 
ded in the suit, his younger brothels born before a partitKxi 
of the estate would be entitled to share in the rebel. (Sir 
Samuel Grim) RaMKISHORL KUMKSAIH r. J.U- 
NARAYAN RAMRACHHPAL (1913)401 A 213(221)- 
40 C 966 (979 80)*-18 C LJ. 237 . 
7 C W.N 1189.(1913)M W N. 661- 
16 Born L B 867 -14 M L.T 163 11 A L J 865 
ION. L B 1 201 C 958^25 M L J. 612 

-- Uitti Wl 4ll4inm/*l at *uiarilfS*it Urm^t 

mart tint 3 ytan afltr. 

In a suit brought Iry the plaintiffs fo* a declaration that a 
sale effected by their father was not justified by necessity, 
the Sub-Judge hekl that the plaintiffs’ claims sue tarred by 
the Limitation Act of 1908. S. 7 a. E, their eldest Uoiher. 
had attained majority long liefure and had not qwtMMm.d 
the sale. The High Court rc*er-«d him, and held. Mow 
ing I. L R. 31 A. 156. ax againd I. L. K. 10 M. 436and 
1. L. R- 38 M. 118, that the conduct of theii eUrst br«<ber 
did not affect the undoubted right* of the plaintiff*. and that 
the suit was therefore not tarred. 

Their Lordship* concurred with the High (owl. ( Mr. 
Am,<r Mi.) JAWAHIK SWT.H *’• UDAI P.tRKASH. 

(1925) 631. A. 36 48 A. 162- 24 A. L. J. 97- 
(1926; M W N. 197-30 W. N 365- 
43 C. L J 374 28 Bon L B 851 - 
30 C. W. N. 698-A. I. B, 1926 PC. 16- 
93 I.C. 216- 60 M L J. 344 


- Sail n>i" t. uSUm, at hmt a! alumiltr* -Suit 
Wtkm 3 ytan a/alUinmtnt ft ma/anty/mt mart than 3 
ytan afltr ottimm.ut a/ maj.-nly a! lam in tiiritme at 
tint a / a/it Italian. 

The plaintiffs (4 in number) and their father mere a jrint 
Hindu family governed by the law of the Mithakshara. On 
3—6—1893, the plaintiff*’ father purported to sell ancestral 
property of the joint family to the predect -* in interest of 
the defendants. The plaintiff* instituted the suit in June 
1920, to recover possession of the profwtj cm the ground 


LIMITATION ACT IX OF 1908-(C<'*6/.J 
Art 126-(C.W.) 

that the alirtuti<« wa* without k-gal necessity and w.l* void. 
The alienee lei |*K«osj.m of the property on 3-6-1893. 
The suit wa* institwied more than 3 yvar> after the first 
three plaintiff* attained maj»iiiy and within 3 year* of the 
loerlh plaintiff’s attaining majiky. Hut the fourth plain- 
ufi was ■« turn till kmg after the dale of the alienation in 

qwcstM. 

//r/y. that the entire suit was tarred under Art. 120 of 
the IjwUtka Act of 1908. 

The cause of aehem aru-c «i 3-6-1893. and it is from 
that date that the peiiud ol limitation i> to I* reckoned. 
The 4th plaintiff's sulnequent birth did not create a fresh 
eau*e of action or a new starting point from which limitation 
should be reckoned. Tire extended period of three years 
from the Cessation of minority provided by S*. 6 to 8 of the 
Limitation Act of IW can only be claimed Iry a person en- 
titled lo institute the suit at the trine from which the period 
of limitation is to be reckoned. The 4th plaintiff doe* not 
crow within this description. for at that time he wa* not in 
existence. He. thetefoie. i* not entitled lo the three year*' 
extension. (Sir /Mum, Jtnhm.) R A NOD IP SlSOH 
PtRMEMItl AK PEKSHAD. (1924 ) 52 I. A 69 * 

47 AU 165 23 A LJ. 176 - 27 Bom LB. 176- 
21 LW 236 6LB P C. 47-(l«5)M W.N. 262- 
120LJ 74 20 W.N. 1-27 0. C. 343*. 

29 C W N 666 A I B (1925) P. C 33- 
861 C 249 26 P L B 113-48 M L J. 29 

- Art 127— (For case* under Art of 1859. Stt 

UNDER S. I. CL. 13 OF TIIaT ACT -I 

Exclusion. 

-Il’laf am'•»*/> la-F.iid,nee at. 

The fact Hut a Mat family estate has been occupied for 
many year* by some of the members of the family and their 
predccevor* is insufficient to prove exclusion of the other 
members of the family without further evidence (124). 
(M HmimaHo.) lltklHl MNGII r. GUKMUhH 
Singh. (1918)91 W. 123 64 P E.1918- 

28 C L J. 437 68P. W.R.1917** 
24 M. L.T. 389 -20Bom LB 1064" 

47 I. C C26»(1919; M W. N. 1. 

-The quest km whether a person h*. been excluded 

from junt family pcc^erty within the meaning of All. 127 
of the Unmade* Act must depend upon the facts of the 
particular ea<« whkh is under consideration. An inten¬ 
tion to exclude i* an essential dement and it is necessary 
for the court to be satisfied that there wa* an intention on 
the part of thu* in contr-4 ami possession of the joint 
faimlj property to exclude a mender. The question* aris¬ 
ing upm Art. 127 aie : (I) whether the member in question 
was excluded from the paint family property ; (2) if be wan 
><i excluded when did >uch exclusion take (dace; (3) when 
did the exclusion, if any. become known to him. 

K. who with his brothers // and O', constituted a joint 
Hindu family, had a sou. X. by his second uife. Within a 
year of hK marriage wuh A"* mother. and whik- she was 
hvrng in the family dueling house. E married another 
lady. Ixing the third wife. X w » bom in June. 1886. Up 
to IWG A * nxrfher hied with her hustand in his family 
dweflinc b«ne. Owing to friction in A'*, family, doe to his 
third Wife. A’s mother and her two children were, soon 
aflet the lirth of .V. taken by his natenul unde w ith A* S 
consent to five with him (the maternal unde) at his own vil- 
lage. In Sepember. 1*88. A"s mother and her two children 
were, ho*ever, brought lock by A', or by one of hi* bro¬ 
thers acting on kts behalf, to K\ family dwelling house, and 
tbej Incd there until A's death in 1893. They continued to 
five there until 1898, when A”* mother and hi* elder brother 
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LIMITATION ACT IX OF 1908—« 

Art. 127 

Exclusion -(Contd.) 

died "f ihc plague. .V» maternal uikk went lo A’"* village 
for Ihc clrHqiiio of ,V» Mkf. and, with the cucticat ol 
H, y> paternal untie, he tu«>k .V. to h»o*n h>«e in ar.o 
(her village. ,V was at that time 12 jeai> <«M. Thneafte* 
,Y lived with and wa» maintained liy hi' maternal untie, 
and assisted hi* urnlc in hi* agri. allure. After that date. .V 
ne'er reside.I in the family dwelling--hoc** and he received 
no maintenance or education from :he member.' of the jint 
family. ,V was married in or almut 1908. The marriage 
look pl-ce in hi* Mate iuI u:i I ’> village at the same 
time a* the mairiagc «f hi* uncle’* brother. Accord- 
ingly his marriage expends were prattkall) nil. 
No application was made l»y him or oo his behalf 
to the member* of hi* join*, family for any assistance 
towards hi* mairiafr expense*. anti they did nut 
provide anything toward* the same. A bowl 2 year* after hi* 
marriage ,\* began to live separately and he then gut some 
land, which he rented from the Government, at his mater* 
nal uncle's c illage. 

In a suit for partition institute I by A’on 21-7 1920. the 
High Court dismissed the suit, holding that N had been 
excluded from the joint family properly from 1898, and that 
he must be taken to have been perfectly well aware of the 
fact in 19W. when became of age The ground of their 
decision was that the whole serir, of fact*, beginning with 
1898. when his mother died, showed that .V* corwcvtiun 
with the family had been severed and that hr acquie**ed in 
that severance. 

//</./. reversing the High ( ouit that the evidence wa* not 
sulhcient to justify the finding that .I’woekMtd from the 
joint family property in 1898. and that, even if the facts 
relied upon could be said to amount lo rxdu*ioo. the defen 
dant* had failed to prove that ,V was aware more than 12 
years before the institution of the- *uit of any intention on 
the part of the member' of the taint family to ea- lade him 
from the joint family property when hr shuukl tlw*e to 
assert his rights. 

The evidence goe* to show that the departure of ,V from 
the family dwelling h< w in 1X9# with hi' maternal uncle 
was voluntary. He wa> in no *n*e turned out. He wem 
with the consent of H hi' paternal uncle. The rea*on for 
hi* departure is obvious: hi'father ami mother Were dead, 
he was only 12 years old. and hi* step-mother rolnl that 
bunch of the family, and having regard to the slate of 
affairs under that rule and to what had preciously occurred, 
it may well have l«n thought Utter for ,V that he sUaibl 
go with his maternal uncle rather than remain in Ihc same 
house with his step mother. The mere fact that during the 
lime; A’ was tiring with hi* maternal uncle Ihc memlrr* of 
the joint family dul nut swbreribe towards hi* maintenance, 
education or marriage expend, does not. in their Loedsfcip*’ 
opmioii. hav ing regard to the fact* of this case, prove that 
those in control ami pussesson of the paint family property 
intended to exclude him from his share of the pint faraih 
property. It i* consistent with the evidence that the mem 
bers of live joint family, who were in control and pus-oskm 
of the jjint property, though willing lo allow N to be main¬ 
tained at tU expense of hi'maternal uncle never did any 
thing to indicate to A* or any me ebe that they intended to 
exclude him from hi' share in the joint family property 
{Sir LuteeU Stndenm.) RaDHOBa RaLOBa VaGH r. 
Aburao BHAGWANTKAO SHlROLE. 

(1929)661. A. 316-63 B 699 = S3 C. W. N 1096^ 
50 C. L J 135-A. L B 1929 P. C. 231 = 

27 A. L. J. 1031 = 31 Boo. L B 1030 = 118 I. C. 1 - 
6 0. W. N. 786-30 L. W. 514 = (1929) M. W. N. 862= 

67 M.L.J.237. 


LIMITATION ACT IX OF 1908 -(Canid.) 

Art. W-(Ccntd.) 

Exclusion—( t'err/i/.) 

- Finding at tC—Faet or Lix-Cmurro* findingi 

—PrtTj CmnetTi interferenee talk, 

ITse question of what constitutes exclusion may well, in 
many cases, be a question of law. But in this case the Board 
are dearly of opinion that the facts relied on toesta- 
i>5*h the exclude* are quite insufficient for the purpose and 
a* the burden of proof on this issue lay in the first instance 
on the appellant, this cli*poses of the appeal. Their Lord- 
ships think that the whole of this case is really determined 
by the concurrent findings of fact of the Courts below. 
I Ltd Bneimas/er.) SHYaMANANPA DaS V. KAMKANTA 

Das. (1917) 421 C. 268- (1917) M W. N. 642- 

21C. W. N. 1142. 

--V *Mum Pr^etdingt -Order in, entering eldeit m 

at lam^u dac—Ltiat—Maintenance paid iy Aim to kii 
younger kr.lhen, 

A Hindu died in 1882. leaving him surviving 3 sons. On 
his death, the eldest son. the other two being minors, applied 
under Oddh 1-usd Revenue Act of 1876 for mutation of 
names in rc*prct of the deceased’s estate in his favour as the 
eldest son. Un that application an orde. was made by the 
l>eputy Commissioner that the eldest son be recorded »» 
lambardar, and that so much of the order of the Assistant 
Commissioner as direc ted the registration of the name of 
the younger sons as co-diartrs should be cancelled. The 
younger sons, however, remained in occupation of the estate 
Runily with their ddrr bi-ther until 1911. Then they 
lived separately, receiving substantial sums from their tWer 
brother for maintenance. Tl* eldest brother died in 1916. 
ud in 1917 the youngest brother sued for partition. Tbt 
defendants, the sons of the eldest btolher. pleaded, into 
aha. impaitiUlity of the estate by custom (a plea which was 
f<wd against), and limitation on the ground that the plain¬ 
tiff had been excluded f.om the family property for more 
than 12 years since 1882. when the mutation of names had 
been effected in favour of their (defendants’) father. 

Held, reversing the ajtpdUtr Court and restoring II* 
trial Judge, that the suit was not baired. 

The judgment of the appellate Court is to a great degr« 
based oo the error that the proceedings for the mutation ol 
name* are judicial proceedings in which the title to and ttf 
P'cfrietary rights in immovable properly arc determined. 
They aie nothing of the kind the mutation proceeding 
afford clear evidence that the eldest brother took possession 
of the e*tate as propeity to which he was entitled Iomc»- 
*ive ownership, and not on behalf of the younger brothers. 
Ihere can be no doubt be had sole physical possession | n 
the sense that he was able to deal with the proceeds, and to 
exclude all others, and there can be no doubt that he 
a determination to exeni* that physical power on his <** 
behalf He had therefore sole legal possession, but only "> 
the sense that any person who on application for mutatico 
of names is pot upoo the registry as sole occupier will ha'* 
•ole legal possession, whether he be the head of ajjj 
Hindu family, or not head of any family’, or an absolute 
owner. There orders are not, however, evidence that It* 
eldest brother was in possession as sole legal owner in * 
proprietary sense, to the exclusion of all claims of the oth« 
members of the family as co owners or for maintenance or 
otherwise. The said orders did not effect and were no* 
intended or designed to effect prop no vigtre an exclusion « 
the other members from all interest in the property of «* 
joint family of which they were members (227-8) ip> r 
Alkiutan.) NlRIlAN SlNGH t*. LAL RUDRA PARTA* 
Narain Singh. (1926) 631. A. 220 = 48 A. 

1 Lack. 389 = 3 0. W. N. 623=(1926) M. W. H. 716“ 
44C. L. J. 330=A. I B. 1926P.C.1Q0 3 
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LIMITATION ACT IX OF 190MtVrt.) 

Art. 127 -(Canid.) 

Exclusion — (Canid.) 

26 A L J 25 = 25 L W. 1-29 0. C. 316- 
28 Bom. L. R 1409 - 38 M L- T. (P C) 81 | fJuohhtj ,f. 


LIMITATION ACT IX OF lM8-(CV*tf.) 
Art. 132 - (CW4.) 

CONSl RUCTION OK. 


■- Ea fink Lianlaiifa At! and Jtauom tk<n.»,—Ap. 


51 M L J 836 

of—Proof of. 

Where in a suit for pi nil ion of a joint male the defen¬ 
dant pleads that plaintiffs had been exclued from th. jin: 
estate and that their suit was therefore barred. the bw<Wti 
of proof on that issue lies in the first instance on the defen 
dant. (Lord BatkauHtr.) ShY.yMAXANDA DAS r. 
Ramkanta Das. (1917) 21C W. N 1112- 

421C. 258 - (1917) M W N W2 

-Proof of. S« HlKliV Law-Joint F\njil\— 

PaRTITION-SUIT I’OK-MtSNl PkOHIS IN- 

(1912) 401. A 10(47). 35 A. 80 (89) 

■ ' -S"it iroapkl ailkia 12 ftarl 

In a suit brought by plaintiff* a* mender* *4 a M* 
Hindu family under the MitaMiara la* lot a declaration 
that they were entitled to a thud flaw of the family pro-, 
perty. and for a deuce for partition on that Icoung. the 
High Court held that no ease of ealuMon from the yjint 
properly could be made out against the plaintiffs HU 5 or 6 
years before wit. and that the suit was theirfore mA tuner 1 
by the law of limitation. Their lordship, aftmed the 
judgment of the High Court (lard Uj. JE»U1 

Maiiton t«. Lore Nakayan Mahton. 

(1912) 15 LC. 181 16 C W N 166 


(We# whethtr the words of the English limitation Act 
and the English decisions thereon applied without question 
to the word- of Art 132 (WJ) (UJ Bhnnhnrgk). 
I'ANfHAM r. Ansar Hussain. (1926) 531A 187 - 
18 A 157-21 A LJ 736-(1916)M W N. 520- 
21 L W 241 - 31 C.W N. 321 - A IB 1926 P C 85 - 

991C 650. 

DEBT CHARGED ON IMMOVKAILI PROPERTY. 

- Sail it> m. ur—LtmUodim. 

A suit to recover a del* charged on immoveable property 
ispAeracd l»y Art. 112. (Sir Ri. LnJ C.Nik), GlkISII- 
CHUNPEk Haiti; r. Rani ani ndmoyi Dr. hi. 

(1867) 111.A 137 16 C. 66 5Sar 78. 

M AIM ISAME CHARGED ON IMMOVEABLE PROPERTY 
AkRIARS 0|. 

-- -Sail for—bmitalifm. 

A suit lot anears id maintenance charged upon intmuve- 
aide pf'prity i. governed b) Art. 132 of the limitation Act 
.41877(1*1). (Sir Ri.koidC.otrk), AHMUli HOSSEIN 
KllYXh NihaI t'DIrts KHAN. (1883) 101 A 45 s 
9C 945(950 1) -13 CLR 330 4Sar 142 
R & J *. No. 72(Oudh). 
Mortgage—Priority ok. 


—Sail If #*/##<#—/.r uitalif*— ShtriiHg p,ml. 

_ Sail brought mart than 12 yean -//re. A mortgage deed of the year |K7l made the mortgage 

In a wit brought by the plaintiff appellant to mover amonnt repayable in September 18*7. A puisne mortgagee 
from the defendantresoo.ide.rt hi. j alK.ged *mr under a m-atgag. .4 the >«r IW, pan! off thcmoU- 
family property in the latter’s ,vssess.on. it appeal that gage <4 1871 »d who therefore claimed to be 'abrogated to 
the plaintiff had. to hi. knowledge-. I*.n excluded from the the ngh«<olthr mortgagee nn-ler tha. mortgage brought a 
family property for more th in 12 year, bef-re «.»• , .***" <* S'*™ 1 *' 

HtU that the suit was baned under Art 127 of the lim, m.ercenmg mortgage,. Hi d HW lke«hu ff the pla.nGff 
tution Act of 1908 (IIS). (Sir RAtrt /* tW/r##). Rai »*> pn«'«) »>> >*•"' «hc limitation Act (W) 

Raghunath Rai ». Rai Maharaj Bali. (•'" /•*» Mahomi i> Ibrahim Hussain Khan 

(1886) 121 A. 112-11C. 777 (7831)-1 Sar. 612 


-Younger sonv-txclusim «f-M«tat»un *4 name, on 

death of father in favour «>l eldest urn in reject oljornt 
family property if amount, to. S<t HINDU U*-ANCIi 
TRAL PROPERTY-MUTATION •»» N A MIS. ETC. 

(1926)63 I A 220 (227 8)-18 A 259. 


JOINT ENJOY VENT. 


\MHKY PfRSH Ml Singii (1911) 391 A. 68- 
39 C 6271558)-(1912)1 M W N. 367- 
11 M LT. 265 -9 A L J 332 -14 Bom LR. 280- 
16C W N 605" 16 C.LJ 411 “ 111.C 496- 
22 M L.J. 468. 

MomGAGK M>R TKkU. 

—SailUfaf-.t-hmiUlifi-Caai, athrt-lXtlt 
dud (, r fjtm/Ht—liL il) If oi.itf.tcf. If lUt tar/itr in 


-Eudtnit. 


iv mirwpigtv ic i»i ninifi in 

_ __ i itrUia Kr*t- ll*N*aiH(fl ta,k . tfat— CiNif e/adifa in 

In a wii brought by the plaintilf aptrllani (m the recover) raw ,1. 
of his share of alleged pint family profit) m the p^*o.w« A mortgage Umd. dated 2l 6- IN.M. |»r,nHied fur payment 
of his cousin, the defendant respondent, the wa. c4 the principal with inlarol in ihc- m.nlli of Jevt 1274 

whether plaintiff had l«cen ea'luded fr..n tbeallegr'l ymt F. S. (June 150#.) and curtained a dauc- to this effect: 
family property. It was contended thatthrre was somr “ should the mowrahs mortgagrd lw m.W in camilionof 
joint possesion on behalf of the plaintiff, ui the grounds, decree or lor arrears of icvenuc. the mortgagee shall in 
1st. that he lived in the family house, though not in the that case be at liberty, without waiting fur the expiration of 
same apartments with hi* cousin; 2ndl). that he opined the term of payment, to institute a regular suit, and to sell 
aji allowance of sonic Rs.W either per mensem or pe. the rwneaWt and immouaUe piupcrties of me- the drtlar- 
annum,-it did not appear which. ! ant and my heirs, and thereby realise the amount in quo- 

Htld that the first of the grounds alleged did t*U esUlfidi tion. 

Uini roaeuion. and that the second went *«e way to The mortgaged property was as a matter of fact sold on 
negative it (ll5). (Sir Rikrrl P. Cid/ur\ KAl KAGHU- 21 3 1865 tn taecutnm of a d«ree olrfaintd upon another 
NATH RAI V. RAI Maharaj BaU. mortgage 1«|J made by the mortgagor subsequently to the 

(1886) 121.A. 112-11C. 777(783-4)-4Sat. 612 above Lmd. and subject toil. 

I In a suit instituted on 30-8 1871 to enforce the mortgage 


Art. 132 

APPUCABIUTY-MORTGAGE-FERSONAL LI ABILITY' 
UNDER. 

—CLim to enforce. Atu. to and 132. 


In a suit instituted 
bond against the mortgagor and the purchasers at the auc- 
two sale on 21-3 1865 above-mentioned, it was contended 
that the cao>e of action arcoe on the date of that auction 
sale, and that the suit, having been instituted more than 
6 yean after the date thereof, was barred, Seml/t the cau* 
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LIMITATION ACT IX OF 1908 —C ■■.'/.) 

Ait. 132— 

Mortgage 1 ok ti.km— (ChiJ.) 

of action aion- OB the (lair file 1 1 f<d ami r.4 >f\ the 

date of (ha* au*.li*Hi I Sir MtnUga. F. Smili). 

Jl Nt.su \k 1)ASS: MUfACEU NM’.ll. 

<1875j3I.A. 1-1C. 163(167 8) 25WR84- 

3Sar 581 = 3 Suth 222. 

- Suit /.• .nfart,—! imilalm—lkil. tt.J /or f nm.nl 

—k if a y <<I—Canu of a.lion . H~AkiHj. 11 m.nl af.au of— 
AmfnJm.nl ol f/ainl ay r.lym; on dal, J.fanJl of finl 
iuilalm.nl fiym.nl ,.nJ on Jatft of fiym.nl tar ml.rtil 
inti.ifLul/y t/am.mn/i la-Fjf.fl of. 

A mortgage for a term of |» years provided that the 
mortgagors should pay annually a sum of K*. 500 on account 
of principal and interest. and that. if there was any default 
in the >aid payment, the mortgagee was entitled. without 
waiting for the cxpiiy of the 'Updated period. to »ce for the 
recovery ol the entire amount due under the mortgage. The 
first default w.i' committed in February 1894. The stipula¬ 
ted periixl of 12 years expired on 21-2- 1905. .1 >cil to en¬ 
force the mortgage was instituted on . I 2-1917. the original 
plaint stating that the catfe of action accrued on 21-2-1905. 
The plaint presented in that form was. in pursuance of Or. 7 
K. 11 (if) of C. T. C. of 1909. lejcxted with the rote that 
under the terms of the mortgage deed the caux- of action 
for the suit accrued on 21-2-1894. uhen the first instalment 
was not paid, that the suit was beyond time with reference 
to that date, and the plaintiff had not shown in the plaint 
why the suit nas not time barred. The plaintiff thereupon 
amended the plaint stating that the cause of action accrued 
on 2I-2-IH94, and that the suit was not time barred by 
reason of various payments made towards interest on the 
dates specified in the plaint as amended. 

Hfld that, by reason of the said amendment, the plaintiff 
must be deemed lu have abandoned bis ca*e that the came 
of action for the suit accrued on 21 2 1905 and to have 
committed himself to ifw position that the Cause of action 
accrued to him on 21 2 1894. and that his wit. in the ab- 
seiKe of any payment or acknowledgment by the mortgagor 
was barred long before the date on which it was instituted 
and that he could not thereafter accordingly resert to the 
case so abandoned by him (195 6). (Z W A/twjfcr/4). 

Panchan r. ansak Hussain. 

(1926) 53I.A. 187-48 A 457- 24 AL J. 736- 

(1926) M W N 520 24 LW. 241- 31C WN.324- 
A IB 1926 PC 85-991C- 650 

- Sail la ("far.. - Limitation - Startin' foinl- 

Auuna/ fiym.nli-Dffault inMm.nlaf-Fnf.rftm.nl 
af rnaitfif. within Hifnlal.J ftr.J m tt.nl *f—Pr«r 
nan far—FJfal. 

A mortgage for ., term of 12 years provided that the 
mortgagor' should piy annually a sum of Rv 3fl0unac- 
count of principal and intcre't. The iked contained a 
funhet clause that if there wa' any default in payment of 
Ks. 300 per annum, as aforesaid, on the part of the mort¬ 
gagors. the mortgagee was entitled, without waiting for the 
expiry of the stipulated period, to sue for the recovery of 
the entire amount due under the mortgage. The Hieh 
(. wit of Allahabad held, following previous decisions of 
that Court, that under a vL.u«*in the above forma single 
default on the puit of the mortgagors, withoat any act of 
election, cancellation or other form of respond or accep¬ 
tance on the part of the mortgagees, and even against their 
desiie. operated ,v imtaili, to make thermoey secured l»y 
the mortgage "become due." >0 that all right of action in 
respect of the security was finally barred 12 yean later. 

(W whether the decisions of the Allahabad High 
10U, V° ,he above Mated were correct, and whether, 
even if they were, they had any application to a proviso 


2 ?S* 

LIMITATION ACT IX OF 190 i-(Ccnld.) 

Art. 132—(CWrf.) 

Mortgage for term— (Can/d.) 
framed as above «et out (195 4). {Lord Blantsburgh). 
I’INCH AM r. ANSAR IIUSSAIN. (1926) 531 A. 187- 
48 A. 457=24 A.LJ 736-{1926) M.W.N. 620 = 
24 L W. 241-31 C.W.N. 324- 
A.I.B. 1926 P.C. 85=9910.650. 

-- Sml la a.aiuil mortgagor ftrtonally and 

igamt fnrfhaur af mortgagrJ fraftrty in txttulivn tf 
anathtr Jt.ru a fat ml him—Limited m—Printifil objtd 
af mil la attain talt ai land a fat ml t action-furtlutr. 

By a mortgage bond, dated 21-6-1856 the mortgagor 
undertook to liquidate the amount of principal and interest 
in the month of Jeyi 1274 F.S. (June 1866). The part of 
the instrument which created an hypothecation of land was 
as follows —"As security for the above sums of money I 
pledge and mortgage mo»zahs....held and possessed by 
me. I and my heir> 'hall not. as long as the whole 
amount aforesaid remains unpaid, transfer them in any 
way * The bond w as registered on 23-6 1856. 

The suit out of which the appeal arose was instituted on 
50 8 1871 by the heirs of the mortgagee. The defendants 
were the mortgagor and purchasers of the mortgaged pro¬ 
perty in execution of a decree obtained upon another mort¬ 
gage bond made by the mortgagor sub-equently to the suit 
bond. and subject toil. The plaint in the suit sought to 
charge the mortgagor personally, and it also claimed to 
recover the amoant of .he principal and interest by the sale 
of the mortgaged progeny. 

H(U. affirming the High Court, that the soil w» •» 
substance one lor the recovery of immoveable property, or 
of an interest in immoveable property, and fell therefore 
within d. 12 of S. 1 of the Limitation Act of 1859 (6). 

Neither d (10) nor cl. (16) of S. 1 of the Act of 1859 ■» 
applicable to the suit. Its object is to obtain a sale of the 
land as against the auction purchaser*. It is, therefore,« 
against them a claim founded not upon the contract to W 
the money. Iwt upon the hypothecation of the land (5-6). 
(Sir Manlagnt E. Smithy JUNESWAR Da* * MAMA* 
beer SINGH. (1875) 31 A. 1-1 C. 163(1667)“ 
25 W R. 84-3 Sar. 581 = 38utb.22 

PRIOR AND SUBSEQUENT MORTGAGES-THIRD 

MOKlGAG»F-SURri.US PROCEEDS OF SALE OF 
MORTGAGED PROPERTY IN EXECUTION OF DECREE ON 
FIRST MOK1GAGE WITHDRAWN BY. 

- Strand morlgigrtt mil la r.ttKir hit mortpF 

amount fram—Ijmilatien—Starting faint. 

Property X was mortgaged by A. its owner, first to o. 
then to C. and again to B. H obtained a decree on hn 
firs? mortgage, making C a party to the suit, and in execu¬ 
tion thereof the property was sold. The balance of sale 
proceeds left after satisfying fTs decree was deposited in 
Court. Then B toed upon his subsequent mortgage without 
making C a party, obtained a decree and in execution 
thereof withdrew the balance of sale proceeds in Court de- 
pnt in satisfaction of the decree without giving notice to C 
of the said withdrawal In a suit for sale on his mortgage 
instituted by (* within 12 years from the time when UJ 
money sued for became due. C sought a decree again* b 
hr the amount withdrawn by him from Court in satisfac¬ 
tion of his second decree with interest on the said amoMb 
hold that the suit was, so far as it related to B , a sail » 
enforce payment of money charged upon immoveable pro - 
perty within the meaning of Art. 132 of the Limitation Act 
and was governed by the period of limitation provided lor 
by it. 

Hdd that the balance ol sale proceeds in Coart deposit 
represented the security which C had under his mortgage 
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LIMITATION ACT (IX OF 1908HCW./.) 

Art. 132—(CW-/.) 

Prior and Subsequent mortgages -Third 


LIMITATION ACT HX OF 1908)— (cVW.) 
Ait 134-(CW/.) 

control of. by s. n> of act-(C.w.) 


mortgagee-surplus proceeds or sauc* abhiram Guswami .*•. Shvama charan Nanim. 


MORTGAGED PROPERTY IN EXECUTION 0» 
DECREE ON FIRST MORTGAGE WITHDRAWN BY 

and did not cease to represent that security owing to the 
fad that B hail, wrongfully and in fraod of C. Jum it 
out of the Court in whkh it had been deported. 

The view of Henderson. J. that, under the uxumstancrs 
of the case, the balance in the hands of B »a. 
with a charge in favour of C to the amount of ft» 

U„ under his mortgage -taleil to be not diverted fn«. 
{Sir J,4n FJv). HaRHAMDEO 1‘KASH 'D TARA 
CHAND. (1913) 411A 46-41 C. 6W-21 W 961- 
18 C W N. 345 19 C L J. 132 -12 A LJ 82- 
16 Bom LB 89 = 16 MLT 62- 
0914) M.W.N. 38-26 M L J. 243 

-Arts 132 and 147 -Affb<4hlHr-Si»H' 

M-Si.il icr ult tn-Umilulitn. 

Article 132. and not 147. of the Limitation Ad >4 IN//. 


(1909)36 I. A 148- 36 C. 1003(1014)= 
10 CLJ 284-14 CW.N 1-11 Bom LB 1234 
6 A L J. 857 4 IC 449 -19 M L J 530 

-Ail. 134 b corrtr«4led by S. 10 of the Limitation 

Alt. The language of S. 10 gives the iluc lo the meaning 
ami aofJkaUlity -f Art 134 (315). (.1//. Amur Ah). 
VlDVA VaRUTNI THIR1HA r. B\LVS.INI .MVAR. 

(1921»481. A 302-44 M 831 !843)-~ 
(1921) M W N 449 (1922) P C 123 - 
15L W 78 30 MLT 66 26CWN 537- 
(1922) Pat. 245 20 A L J 497 
24 Bom L R 629 65 I C 161 - 41 M L. J. 346. 
Meaning vni> applicability or-C lue to. 

-S. 10 if pies. Sit I.IMITATION ACT I90S—ART. 

134-CUXUW'I.OK. ITC. (1921)481 A. 302 (315)- 

41 M 831 (843). 
Pi ea or bar i'ndi r—Appeal. 

-Maintainability for first time in—Evidence nevosary. 


is applicable toa suit whose object is to enforce payment of ^ |JMITATION-Pl.EA Ol -APPEAL. 

the amount due under a simple ^ ! 1929) 561 A. 192(198) 51 A 367. 

mortgaged property. {Sir Artknr II i/un). * ASt in \ tmMlirk vl ion 


mortgaged property. {Su ArUnr nuuH h . 

Mudauar n. Srinivasa pillal 

(1907 ) 34 I.A. 186 - 30 M. 426 2 MLT.333 
6 C L J. 255 11 CW N. 1005 4 A LJ. 625 
9 Bom LB 1104-17M L J. 444 
Alt 134. 


(For cases under Ad of 1859 w S. 3 of that Ail. and mortgagee for valaaUe consideration." The al 
r cases under Art. 134 of Ait of 1877, ut under All. 134 made with the object of including permanr, 
riro r y tranvMtion* of the iharaclcr contemplated in 


for cases under Art. 134 ol Ait ol 1*7/.«// unoer. 
thereof.) 

Appucabilitv-Mahomedan ware. 

Change of language in. 

CONTROL Ol, BY s. 10Ol ACT. 

MEANING AND APPLICABILHY OI-CLUETO. 
PLEA Ol BAR UNDER-APPIAI. 

TRANSFER FOR VALUABLE CONSIDER »TU*N 
TRANSIER 01 PROPERTY MORTGAGED. 
TRUSTEE. 

Valuable consideration. 

Applicability—mahomedan ware. 


Transfer for v ai uvimi niNsiDER.ii ion. 

— P.rmta, Hi 1<4U if 4. 

In the Limitation Ait <4 1*77. the WurrU Ait. 134 
were “ pot'hased fr««ii the liusicvor rowtgagci\" The 
word " pur>lu*etl " ha> Iren omitlnl in the Ad of 1908, 
and the wml* of Art. 134 arc “transferred l.y the trustee or 
mortgagee h* valaaUe consideration." The alteration was 
made with the objrct of indurling permanent leases in 
transition' "f tl»e iharaclcr contemplated in the article' 
(314 5). {Mr. Amur Ah.) VlDVA VaKCTMI THIRTHA r*. 
ltd VSAMI AlYAK, (1921) 48 I. A 302 n 

44 M 831(843) (1921) M W. N. 449- 
(1922)P C 123 15L W.78 30M L T66- 
26C W N SJ7-U922 Pat 245 20AL.J.497 
24 Bom L B 629 65 I C 161 41M. L J. 346. 

-|ir manral ka'eon small quit n-nl if a. .V«v UNDER 

this aci—Art. 134—Valuable considera-iion. 

(1921)48 I A.302' 41 M 831 (864). 
TKtKSFFR or PROPERTY MORI GAG ED. 

- Ti4Hi/<r ff merl[4fu aflrr k< ttaud It hi >tt,h !<y 


—ir.ff.-tf. •< r 1 ' wrb- t&mH*,*'***../*. 


. . . .w, uJJ The transfer (4 property mortgaged contemplated by 

Sl brought'V* mutawalli of a moque Article 134 h adMteJy something other than an express 
, ooI^siS P-o^rty. allege-! ro hate bee. transfer ol the original mortgage. The article contemplates 

Ktt cTas aSdwakf frSmV defiSts. -hr« title a transfer by a mortgagee purporting to transfer a larger 
r.r^u, incumbrances cn ated b, hb predr.es«r» «n rhal tntereM than that g.verr by the mortgage o, at any rate an 
The Hieh Court held that the ilaim was statu.e- interest wnetKumbtred \ry a mortgage. The appellant 
oflke - . Air* 134 of the limitation Ait of l«*. sought lo put a limited construction on the article l.y con- 


X. TEr Hi*h Court held that the ilaim was statu.e- interest wnerKumoered hy a mortgage. I he appellant 
office. The H gh J-wirt « Umiulion A ct of IW. sought to put a limited construction on the article by <on- 

ta J5w!h2 ta view of the decision in LK. 4X LA. 30*. '^gthat it only applied where the transfer took place 
..{IS L, A„ 134 does not apply lo a wakf. the c«m while the mortgagee was mortgagee, or al any rate Iran*- 
", ,l< ? t Hiffh Cwd was not sustainal*. (hfi ferrd posset whkh he had obtained as mo.l-agee. It 

vZL) ABDUR RAHIM r. NARAYAN DaS AURORA, dad not apply, they sod. when; the mortgagee had apparently 
Summr). AB A M (87)ii 60 C. 329 (332)- ceased lo Immorigagee by gelling in the ixpnty of redemp- 

oomLT 163 = 17 LW. 609 - 26 Bom LB 670- tkm. and had obtained jraessiaunet nnJfr the mortgage 
92 c L j 242=(1923) M W N. 441 but under the p-nha-eof the equity of redemption. Their 

„ n. M ,oi - A I B (1923) P C. 44 =71 I C. 626 lordships *ee no reason for accepting this view. It appears 

28C.W.N. X 21 -AXB.(«w;w.u ^ M LJ 621 beimnuterial that the mortgagee should have 

- ...... . •urnart i* ,bw 8 hl ** *“ absolute owner if in fact he was nrortgagee ; 

CHANGE OF LANGUAGE.^ ^ hc ^, lun before, ui^ror 

-Effect of. Sre UMITATHW ACT OF W-A«- afler lhe mortgage if in fact be purported to transfer the 

134— LIMITATION ACT OF 187/-ACT. IM-LA5EJ property lo tbc transferee (199). (W Atkin.) SKINNER 
UNDER-KELIGIOUS ENMWMENT r. NALNIHAL SINGH. (1929) 661 A. 192 = 

(1911) 381-A. 76 - 38 C. 526 51 A. 367 = 31 Bom L. B 854 -30 L W. 76- 

CONTROL OF, BY S. 10 OF ACT. U71.C. 22 50 C. L. J. 74 33 C. W N. 761 = 

_The operation of Art. 134 of the Limitation Aun 27 A. L. J. 166 = A. I. B. (1929) P. C. 118 = 

controlled by S. 10 of the Act (166). (Sir Andrea ScMt\ 68 M. L. J. 604. 


THE PRIVY COUNCIL DIGEST 


27SS 



LIMITATION ACT (IX OF 19MM<W.) LIMITATION ACT (IX OF 1908HC*rfJ.) 

Art. ISMCmC/.) Art. 131-(CM.) 

TRAN54EROF PROPERTY MORir.AGED-ftVwrf.) VaIX’ARI.E CONSIDERATION. 

- —Traniftr in fat amly tramfftr */ m. >t<;;,- mt mb - (hill nut mall round undo fir an Hint halt if, 

lattn/y mffauJ tat, n:,t Mudmtt titU if a. In a cxmt in whkh (lie head of a mutt panted to a near 

Ait. 154 fats not proievt the tran-W «.f a rcn-age by reL * ,ivr * Immanent ka e of mult property on a small quit- 

I .transfer, aad it approidle HHfpw Am it pw- " { **• - 4 - J«. W ,h <»t it would be ridiculous to 

Icus a per** who ha'taken a tna>fct only of a molt hold that the lent r«-eivwl in the pant was "valuable 
gaee. but ha* taken it without hi* U.wk-lge nuMalingly " which forms the essence of both S. 10 and 

suppoMiie that he wj. Retting Man, thing better in wrCum- Art. 134 of the Ijnutation Act of 1908. [Mr. Amur Ah.) 
itaace when hecamot raaartaiakb wperiw title by ieU -1 Vidva Varuhi Thirtha BI'i.usami Aiyar. 
ante or, any period <I limitation (200). (hrj Aihm.)\ <1921)481 A. 302 = 44 M. 831 (854)■ 

SKINN»K:..VUMHAE SINGH. < 1929; 661 A 1S2 MlMlJM. W. N. 449-(1922) P. C. 123*16 L. W. 78- 
51A 507 - 31 Bom L R. 851-50 L W 76 = 30 M LT 68=26C W. N. 537=(1922)P. 246= 


1171 C. 22-60 C.LJ 74 - 33 C. W. N 761 = 
27A.L J. 166 AIR 1929PC. 118-58 M LJ.604 

Trustee. 

-- l/inJu and Mab.mtdan flams imili/mliami-M-nupr 

o mftrier of—Tr mitt if and v4<» a. 

Front the above review: of the general law relating to 
Hindu and Mahomedan pvou* institutions, it wouk! fnma 
fait follow that an alienation by a manager or wprrior. by 
whatever name vailed, cannot Le treated a* the act of a 
' trustee " to whom property has been " conveyed in trust “ 
and who by virtue theicuf has the capacity ve*«*d in him 
which i* possev*ed by a " trustee " in the English law. Of 
coutse, a Hindu or a Mahnmedan may ” convey in trust " 
a specific property to a particular indiridual for a specific 
and definite purpose, and place himself expresslj under the 
English law when the person to whom the legal ownership 
is transferred uoukl become a trustee in the specific sense 
of the term. (Mr. Amor Ah.) VlDYA VaRUHI THIkIH \ 
v. BALUS.tJII AIYAR. (1921)481. A. 302- 

44 M. 831(847) (1921) M. W. N. 449 
(1922) P C. 123-15L W.78 - 30 M L T 66- 
2o C. W. N. 537 -(1922) P. 245 - 20 A. L J. 497 
24 Bom L B. 629-65 L C. 161-41 M L J 346 

- Sithil er mutlauM/li if a. 

Art. 134 of the Limitation Act of 190S refer* to case* of 
specific trust, and relate* to property ' conveyed in trust.’ 
Neither under the Hindu law im in the Mahometan system 
is any property " conveyed " to a shebait or a MlUwali. 
in the case of a dedication. Nor is any property vested in 
him; whatever property he holds for the idol or the in*ti- 
tulion lie holds as manager with certain beneficial interests 
regulated by custom and u*age. Under the Mabome an 
law. the moment a wakf is created all rights of property 
pass out of the wakf. and vest in God Almighty. The 
curator, whether vailed, mutwalir or Sajytdanashin. or by 
any other name, is merely a manager. He is certainly not 
a " trustee" as understood in the English system (313). 
Of course, a Hindu or a Mahomedan may “coony in trust" 
a specific property to a particular individual for a specific 
and definite purpose, and place himself expressly under 
the English law when the person to whom the legal 
ownership is transferred would become a trustee in the 
specific sense of the term. But persons holding property 
generally for Hindu and Mahomedan religious purposes are 
not to be treated as " trustees." “ Conveyed in trust "is 
hardly the right expresrion to apply to gifts of land or other 
property for the general purposes of a Hindu religious a 
pious institution. (Mr. Amttr Ah.) VlDYA VarUTHI 
THIRTHA v. BALUSAMI Aiyar. (1921) 48 L A 302 = 
44 M 831(843. 847. 848) = (1921) M. W. N. 449 = 

(1922) P. C. 123=15 L. W. 78 • 30 M. L T. 66 = 
26 C W. N. 537 =(1922) P. 245=20 A. L J. 497 = 
24 Bom. L. R. 629 = 65 L C. 161 = 41M L J. 346. 


20 A L J. 497 = 24 Bom. L. R 629 - 651. C. 161 = 

41 M. L.J. 346. 

-Aits. 134.140. and \i%-Afflit,>klily-Mot tap 

ky loJmlar—Rtd'mftiam ,‘f—Smt fa . by rtmaind/rman un¬ 
do ail/,-/ moi /‘.i (.r—limiMioa—Traaiftr ly mol fa- 
to of Audmt/imtir/U dmnm;liftlimt of lift Itnanl-PI/t 
an Jo Ail. 1 34 hod om—Mainfanabi/ily. 

In 1X63 A mortgaged the suit villages, amongst others, 
and died in 1*64. leaving a will whereby in the events that 
happrned he left successive life interests to his three sons 
with ultimate NmUr to kb daughter, the plaintiff. 
Each interest was. under the will, contingent on the holder 
of ibe piim estate dying without male issue : but the three 
tons who were MK«e**ivcly life tenants did die without law¬ 
ful issue. B. the eldest son. who became tenant for life <>" 
hi* father's death, however, assumed an absolute interest in 
the property, and. acling a* abolule owner, he. in 1867. 
moitgagedthe Ullage. subject to the mortgage of 1863 to 
the mortgagee under that mortgage for a sum which was 
txpre*Hd to include the amount doc on that mortgage. The 
name of the mortgagee was to I* entetfd in the revenue 
pipers a* nMigagct and that of A as proprietor In 18**, 
the equity of redemption in the suit villages was «4d in 
execution of a money decree against B and was purchased 
by the mortgagee himself, who therefore entered into po»es- 
*ion of them uo the footing of being absolute owner. In 
1 **. the mortgagee, purporting to be absolute owmt. 
mortgaged with po»*cv»ion the suit villages to B. In l™ 4 
R purchased the village* from the heirs of the mortgage* 
validation of all claims under the mortgage and himsell 
sold them to the respondent in 1904. 

A died in 1900 and was succeeded by his brother. *" 
in 1900 sued the respondent to recover possesion of. iMP 
Mu, the wit village*. In that suit it was decided by the 
Privy Council that, though the mortgagee did not acquit*" 
abwlute int«e*t from B. he vet. notwithstanding the terms 
of the mortgage of 1867. murt he held to be entitled to w 
rights under the mortgage of 1 863. Those rights, it was 
pasMtl to the subsequent purchasers, and therefore I" 
plaintiff in that sail was not entitled to recover posses** 
•he property except on condition that he redeemed the mc£ 
gage security. The wit was remitted for the condition to t* 
performed, but in 1913 the plaintiff in that suit died a* 

the suit ahated. G. the third brother, who succeeded h'D. 

filed a suit for redemption against the respondent. bo>" 
died in 1919 pending the suit which accordingly 
Within 12 year* of bis death and within 60 years of U* 
mortgage of 1863 the plaintiff instituted against the res¬ 
pondent the suit cut of which the appeal arose for redetnp* 
tion of the mortgage of 1863. 

Hold that, as the transfer of 1898 which was /x 
ineffective to give the absolute title was made during 
existence of the particular estate vested in B, the pronW*J 
of Art. 140 of the limitation Act applied to the case, *" 
the re-poodent was defeated in the enjoyment of the absol “ 
title by the provisions of that article; that, in so far« 
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LIMITATION ACT (IX OP 1908W CmU.) LIMITATION ACT (IX OP 1908HCM/.) 

Arts. 131.140 and 148 -{Could.) Ait» 134 and 144—Applicability— 

respondent relied upon the transfer to him of the mortgage from the rrspnodent. Md that Ait. 134 of the Limitation 
interest of the mortgage in the original mortgage of 1»3. Act of 1*77 had no application to the case, and that, as the 
Art. 134 afforded him no protection, became it was in- suit was brought within 12 years of A”, death, it was not 
applicable to the case of a transferee of a mortgage by ex hatred under Art. 144 of ihe sard A. I. < 229). (Sir RrknJ 
press transfer, and to that of a person who has taken a Comk l KaU l)AS MlIXICk f. KINHYA I.AL PUNDIT, 
transfer only of a mortgage, but has taken it without hi, (1884) 11 1. A. 218 11 C 121 (131,- 4 Sar. 576. 

knowledge misiakingly supposing that he was getting some - -Trud«-Pirmo* f ut m.kurron /«v of Irnil fro- 

thing better in circumstances like those of the case before forty » iu,l Is rttxtr froftrty mht'tof. 

the Privy Council, where he could not maintain his superior A trustee has no power to dispose of trust property by a 
title by reliance on any period of limitation; ami that, as the permanent mukarran lea*, though he is at liberty to dis- 
suit had been brought within the statutory period of it) |w* of it during the period of his life and a grant made for 
years allowed by Art. 148. it was not barred. a longer priiod is good, but gr.d only to the extent of his 


If the transfer ultra the mortgage inter©! had taken place own life inter©!. It follows, therefore, that (mewm dur- 
in the lifetime of S. the Settlor, so that time had begun to mg his life is not adverse, ami that upon hi, death the sue- 
run in his lifetime. Art. 140 would not. by rea*m of S. 9 of ctedmg trustee would be at lilwrty to institute prweedmgs 
the Limitation Act. hart availed Ihe plaintiff. I <«* »«<>*« «*»' «*•*<'- «bc statute would only run against 

S {m Ut —If H had the absolute title to the equity of I him a. from the time when he assumed the office. Such an 
redemption at the time when the mortgagee purported to argument has no relation to a case where tru*! property has 
transfer the absolute title to A* theca* would have been teen acquired under an Mention sale ami po.ses.oi. retain 
brought within Art. 134. {Urd Aikin). SKINNER .-.! ed throughout. StIBBA.VA PANDA- 

ViiiMiiist sini.h (19291 56 I A. 192 - 61 A 367 ram?. Mahavifd Mustapha Maracavar. 
NAUN, 3Bom LE 851 30 L W. 76-117 1 0 22- (1923)501 A. 295(299 300) 46 M 761(766)- 

50 C L J 74 - 33 C.W. N.761 *27A L J. 166* 21ALJ 730-A L E (1923)P.C. 176- 

AI E 1929 P.C.118-58M LJ 601 25 Bon L E 1275-18 LW 903 3JML.T.288- 

Arts 134 and 144-Applicability I (1924)M W.N. 65-28C. W N. 493- 

„ . I 40C.L J.20-2Pat L B 104 - 741C. 492- 

- Hindu RtHgiom Eudowmiul-J/ull-i/okomlof- M L j 588 

AluiMhon by-Suitaur’i mil to rttmo froftrty - fna! froftrty—ExtttoUo* fankoitr of-Suuto 

of. diuglrmUd’i mil lo rttrttr fxf.rty from—LimiMioU— 

The then mahant of a math sued for the recovery ol pro hdtftmdort unit of froftrty Mug 

per ties, endowments of the math, on the ground that they y, f f<„ r . 

had leen improperly alienated by his predecesvor to the ^ d tfr tain charities created by two deeds 

defendants. The math was a math of Sanya*. •>*pro the first of which declared that the heirs of the Settlor in 
perti© cf Ihe math stood in the name of the mahant for the ||lt ^ ^ pin**™,,,,, »bould be trustees and conduct 
time being. Iiut hr bad no right to alienate them otherwise (be ^ dentin. In execution «>f a decree obtained against 
than for necessity. A for a private debt of his. charity properties were attached 

Quart, whether limitation for the suit did not commence ^ ^ , n lkf tmt )tar |hc his son and then 

to run in favour of Ihe defendants from the date. <-f the a imttr oho. the execution puicha*r. and ob 

wrongful alienations of the properties or 11 411 I'"* I tamed a dtcneoo 31 12*1900 declaring that the properties 

the date of the final abandonment of his cffke by*e pro wemJ ^ , hf Including , ho * p4rch4Sed b y , he 

vioux inahant (the alifnor) and not only from his dealh . rW< , lkm p^haier. formed a trust estate for the purpo* 
whether, in Oliver words the ca* was governed by tne u^^ed in th« deeds. The plaintiff instituted another suit 
decisions of which I. K. 37 I. A. 147 might I* taken as the ^ a decree therein, dated 21-7-1913 removing his 

leading authority ; or by the line of authority of whwh L. falfcw f(Wn lhc , ruMw *h; Pi in d thereupon the plaintiff him- 
R. 48 1. A. 302; might be taken as typeal (35). {Lord ^ „ >cwfcd * On 23 7-|9|3thc plaintiff ii.sti 

Mannerth). Ul. ChanD MARWAKl * KA»IR|if’ JOR. ltUd a* «it out of which the appeal arose to recover the 
( 1925 ) 531 . A. 24 = 6P.312^24 A. L J 105 * ** al execution sale aforesaid from the 

(1926) M.W.N. 203 - 7P.LT. 163 = 3 O.W N 335- , (p ,o«itaii«e< of the election purchase. The said execu. 

43 C L J 249 = 28 Bon. LJ. 855- ji^^^asewfimed* 118 1898. and delivery of pos- 
30 C. W N. 721»A. I. R. ( 19261 P. C. 9- wa$ BJ> , 0 |heioft pQrt ha* r and from that 

93 L C. 280 - 50 M.LJ. »• ^ UBlj | lbe ^, 0 ,^, 0 f ,he suit be and his representa- 
_ p„Urly gifttd to a finer, for kt, lift and for ft' * **** in onintecnapted possession of the suit 

TK--34 or A, 


apiiHildoHtt—DoHoP.mi!Itrttotir ftoftrty m #«r *ot Un5Ill , loo Act ol 1908 . 

, e '.OA. n 1IT-.I- MLtng an ikraroima in The executien purchaser heirvg an assignee for valuable 

. InlM sLgave «ruin ccmsid«abcn within the meaning of the Exception to S. 10 

nrn^rtv m Afor heHife in order that she might perform of the Limitaboo Act of 1908. he is not prevented, by rea- 
eSMftS SSCfar he, own In son of the fact that he knewthat the property, was trust 


„ ■ j_ I ku vjocxirt In sonortoeiacv inacnc inai me propeiir, hum 
S'^ ^ha'ving obfaineJ a decree against ff. and having property from relying on the provisions of the statute which 
SJL. : ulr of , in-annas share of the Zemiodary of limn the time within which a nit must be brought for re- 
f “i?«I,hr share of K bt virtue of the ikrar- covery. {Lord Butknatitr) SUBBIAH PaNDARAM R. 


a talook, which was the share of K by siihie of the ikw- 
nama. the same was publicly sold and purchased by the r©- 
poudent in 1865. He also obtained possess.™ of the pro 
petty purchased. R died in 1867 In 1876 D and T Jvo « 
then the presumptive hrir on the death of D. executed a deed 
of gift transferring the same property to the wife of the appel¬ 
lant. In a suit brought by the appellant in 1878. after the 
death of his wife, for recovery of possession of the property 


covery. {Lord Butkmatitr). SUBHIAH PANDARAM v. 
MaHaMF.D mustapha Marcayar. 

(1923) 501 A. 295 (300-1)« 
46 M. 751 (766-7)-21 A. 1. J. 730- 
A. L E.(1923)P. C. 175 - 25 Bon. L B. 1276= 
18 L W. 903 = 33 M L T. 286-(1924) M.W. N.66 = 
28 C- W. N. 493 - 40 C.L-J. 20=2 Pat. L. E 104 » 
74 I. C.492 - 45M. L. J.588. 
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LIMITATION ACT IX OF 1908 *-((.*id.) 

Aits 135 . and H 7 . 

-. Iffludhli!in hm—fre 

fl'inie piO.e.dnt-1 .n-1'n r fur. h*of Mh! ft(M 
/'’•'A 'O' »<i ma le party r -.U .r .*,/ Iff Pktu/m 
4 (>u ad. 

A mortgage in the Englidv form, dated 17 II-IWo. proti- 
ded fnc Ik payment of the debt on 17-MW*. am! pic lo 
the m..rlpg.«ihe light of po^-ion until default in pay- 
mcnt. and to the mortgager the light of enliy after .Vfault. 
Ihr mortgagee i<*>k pi mo ling* irwlei Kcgulati.m XVI! of 
INW) fnt (cnull'llic nf ih. mortgage. and. by virtue of *wh 
■Hoarding*. he beam* ab-4ute owner na w micilj befutr 
3131.SM. Pmtion' of the mortgaged property had. bo*. 
*'«• Inert sold previously by the mortgagor, but iho* pur- 
ihani' »eicr ot made panic' to the foreclosure praadngv 
and they therefore continued entitled to redeem the mortgage. 
Consequently, tile appellant. who»t|uiicd the original m.*t 
Ragw * illicit*! in the mortgaged property in the year 1 »?» 
instituted, oti ti'M.VN’. the Slit oat of which the appeal 
anK* against the nort*** and tk purchase,» fr.** him 
laying for an oaler for pajment of the me,gage amount ai d 
in default a , c laratmn that (lie defendants would U unaHc 
to ie<hrni the mortgaged properties, and fu» po"o>ioo. 

HrU. affirming the High (wit. that Art. 135 and »4 
Art. 147. of the Lirniutbm Act of 1877.appkd to the cm 
and that the suit wa* tnrml. (lord //M «% ) Ski NATH 

l>.ts KithiTEkMoH an Singh. 

( 1889 ) 161 . A 85 ( 915 ) 16 C. 693 5 Sar. 3 l 5 . 
Art 139 . 

—;Bcg;d Tenancy Act .4 IW5-Sch. HI. An. (I) (a) 
—Applicability—1’iiv.ite Umh ,4 proprietor-Lrs*<e of- 
tjertment wit again* after rspintk* of Ira*.-Limit* 

ti«»i. See Bengal Ans-Tts incv act «»•- iNS-sm 
III. AkT. (|) (a)—PklVAit. I.ANns. 

U 922 ) 491 .A 81 ( 89)-1 Pat 340 ( 348 ) 

■'/«//- Muni of—Pouevio* ,f m*tl property from 
" H ,n l <*« f” term hyp,,., mohnmt-Xompaymenl 
foroter 12 j>-art i/ter e>pi ration if l,m 

'—k.lfeet. 

Plaintiff. the mohunt of a mutt. m*.| to main n^o. 
-|"|| of the Miit toted, .iHrpngth.il the *ame bHougvd to a 
math of "hull the plaintiff wu*thv rnulfl. ami that the 

tS!r*£}£"r k * k - Th, • s * i, » inditnteJ in 
UH. The dcfe-ndaiit* wm- persm* aim .laiimd ihnmgh 
one A «ho held the Mil land unde, a hakliy.t executed in 
m2 m favour of the then mohunt of the Miit nuth foe a 
period of J9 year* No m,t wa* ever paid -ince the espira 
Hon of the teim of Ilic *aid lease in I WO. \ u ,tal IraC ot 
arrangement « up by the plaintiff « W: Urn enlctul 

- ^ "f ° f ,he Mm,Un " »* «* predecessor 

" f the plaintiff ita* found again*:. 

//././ that the High Court «... right i n hn|*m that the 

(^/Air.v.) Mohunt Bhlgwan Kam .ntj 
|,AS K.UIKKIMINa |tos». ( 1919 ) 26 C W N 722 
A. I. B.( 19221 P C. 184 = 74 I C. 561 
Art. 140 . 

"" **•* 

It was contended Hut Ik pfaintitf elaiming only an equity 
of redemption did not coo* within tk meaning of Tre' 
maioderman. So to hold woul .1 k to do ciolence totk 
Mnguage-and reavning of this Board in SkinnerNauni- 
hal Singh. 401. A.p. lO.s. and would k inemmbtent with 

c h ™^\r ani, 8 

SklNNER N.\uxtHAL StNCH. ( 1929 ) 56 I. A. 192 = 

T *L“ 31 Bom L B 854 = 30 L. w. 76= 

27 A T T l t5? C L J 74 = 33 C W N 761 = 

* A L.J. 166 -A.I.B. 1929 P. C. 118 = 68 M L.J. 604 I 
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LIMITATION ACT MX OF 1908MCmtf.) 

Ait 140—(Ciwr/^.) 

- Will— ImnKiMi frtptrly dnitti hy—Dcistfi 

mu fir A*W Ifioi tf—bmiMm—Starting point. 

Coder Art. 140 of ik Limitation Act of 1877 a suit by a 
detiree fo: p>'H-^ion of immoveable property left by a will 
mbs: be brought within I ’ years from tk time whoi hit 
rotate falls into porfevioa. According to the Hindu law a 
deliver become* entitled to tk property bequeathed, immedi¬ 
ately up* tk death of the testator, and a suit by him for 
povevaoei of the immoveaUe property bequeathed is. there¬ 
fore. barred urxlcr Art. 140. unless brought within 1 2 years 
fn«i tk date of tk testator’s death (172). (Sir Barm 
Peari<l.) MvUPOkk r. YFO KaV. 

f 1887) 141 A 168 14 C. 801 (807 8 )-5 Sar. 50. 
Arts 140.134 

- --Appkaliliiy—Mortgage by testator—Redemption of 
-Suit for. by remaindermar under will of mortgagor- 
limitati,*—Defendant claiming under transfer of absolute 
intend by morigag© during lifetime of life tenant-Apph 
ululity of Art. 1.34 to ca*c <4. Set I .IMITATION ACT OF 
l'*W_Ak7>. 134. 140 AND 148. (1929) 561 A. 192- 

51 A. 367. 

-Art III—(Fuk OlHER CASES SEE UNDER ART. 

Ill O) ACT or 1877). 

Applicability. 

-Hindu daughter—Father* estatc-Malikana jierpe 

tnal payaUe liy Government forming part of—Suit for decla- 
ratii* «4 right to amount of, as reversionary heir on death 
of mother. See LIMITATION ACT OF l'XW-ARTS. 120, 
AND III. <1929)561-A. 267 51A 439. 

Widow. 

--Adverse pu**rt»inn against—tiled of, on revet>icw- 

er’s rigiit 10 revovei pmpeity on her death. See HINDU 
L»\v-k»\fkMoNrk-W idow-adverse possession 

AGAINST. 

- Ikilh Hole .<f-()nm 4 proof of, in mil If " 

:• '•'*« ' to r.y.c, r fruemtm OH h t r death. 

Tkque*iign wa' »hetkr a suit brought the appellant*, 
tk leuisjonat) heirs of a deceased Hindu, for the recovery 
»l p**cvi<* of hi* properties after the death of his wido« 
wa*« was not barred by limitation. The settlement of that 
question depended upon tk fixture of the date of the death 
of tk widow of the la*l male owner. Tk appellant’s ca< 
that tk widow died on a date four days within tk 
lap** of 12 years prior to the institution of the suit. WM* 
•k re*pondmts nuiintained that that fact had not ken esta¬ 
blished. 

H.U. affirming the High Court, that the onus of pio'Wg 
tk averment re*tcd upon the appellants, and that they bad 
failed to establish that fact. {Lord Shaw.) MALRAJU 
Venkata Kama Krishna Kao Garu Kofpuravuri 
SkiKAMfLU. (1924 ) 20 L. W 1 = 26 Bom L B 663^ 
A. I. B (1924) P C. 136=46 M L J- 541- 

-IXciee agains’—Efltd of. on reversioner’s right to 

recover property on kr death. See Hindu Law-Widow 
-DlCRUAGAINST-KES JUDICATA AGAINST REVER¬ 
SION eks. 

Devree against, founded on limitation—Effect of, cm 


reversioner’s right to recover possession on kr death. Arc 

Hindu Uw-Widow-decree acainst-Res judi¬ 
cata acainst reversioner—Limitation. 

- bate hr—Rettrdentrt mil alter her death lo re- 

e.ter properly ml/eel ef—IJmilalion, 

Appellants, the reversionary heirs of one M, sued for a dec¬ 
laration that an iyara or lease, of the whole of M't prope*«>‘ 
for a term of 60 years, executed by M's widow, had become 
inoperative as against the plaintiffs since her death, and for 
khas possession of those properties. 
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LIMITATION ACT (IX OF 1908MCW.) LIMITATION ACT (IX OF 1908MCW.) 

Art. 141 -ACohU.) Art H 2 -(CcitJ.) 

Widow -(Cmti.) Widow--(CW. ) 

«s 2 -sw- " ,o u.r iLt rs 5 is*a , f :s;s n 

A** —h-becnap^ tS£ 


not have rfcmrred po^on w ilhoot I tk^ \V*«*Ca had no j-tdari right in the »it lamb. 

But tt «* nd , pev ^ y ifrip L MUKWII - A <»<*r.i>'iu*T wa» appointed to deliver possession «, ll.« 

!«* < 9, ' 2) u ^ B ' J ' A 87 - I <*««• ^ «* delivered pos^on under S. 264 of 

kbishna Mahishi Deri. uwjmi-a. oi- rpr , ims . 


KwaWAMjHWIlDBI. 1W)»I A.8/» | C p. Cof|tt2 . 

34 n» ^?ioi - o nl T R 602 - 4 A L J 329 “ I *“ * * il ^ '** P*“ n,i ^ J S a » B '' '•* *unts*n in interest 
11C. W.N.424-9 • c lr 216 17MLJ151 "* "**°®* ,0 **dechiatioB that thedefendant*had 

„> jo*c right* in ehe land* of which he obtained possession 

- Salt br-Prtfi’lr >*h«t •t-K/mum' * tbc prior deuce ami for a decree for passion after 

a/Wr 4cr <ktik I* rtt*vr—liMHtN*. partitfc* ejectment of the defendant*. *./</ that the pos- 

Plaintiffs sued to recover pov-osion of a aww shi<h , k pi^fl ^ j„ execution of the prior 

cancel and invalidate a sale deed thereof executed "V a Lju,. a po^« of the lands in his proprietary right 

who last held the talook. m favour of the apprtbwt s lathe. xs , OJ ai|d llu| |hc vibseqornt suit, which had Ireeti 

HtlJ that if the plaintiff' were !• MUdWIMIp hNM«ithin 12 year* of Is k. obtaining potion, 
next heirs of the kfr« »«'bawl.» «* »£ was «- Karred unde, Alt. 142 of the I imitation Act. (Sir 

which, whether fraudulent or not. she. wrtwjw ll.m.u /i4 . Mil.XAPtm Zf MINDARV ( 0.. 1.1 r. r. Nak> 

widow, was incompetent to execute. UlM «*«? ««* *««• »" (1924)51 1. A. 293(298 9)- 

accrued at the dale «f h” death, awl the *•!**”?*£* Vr 51 C631 A. I B.(1924!PC 144- 

in 12 yeats from that date was well w.ih.n time (53:>) (tor 2 6 Boa L B 651 -35 M L T 169 - 20 L W 770 - 
BimrJ V. H;//».»«r.) JOW'tJ »»" ' 23 A L. J 76 -(1924) M W N. 723 801 C 827- 

SiNGH. (1866) 10 M I. A 511"*8»i 189 29C. W.N 34-47 M L J.23. 

-Art. 141.12) and -,t foknte _ U> »u MI< , „| 

-Mlhi"I“ ' .! «<-*'«■*»* "I b«l-W*i.1 l.ml i. ,,,, 

W A «^X;-'ASZ 


Widow, was incompetent to execute, their .itht 
accrued at UN «U«e of he, death, and the su.t W w.th 
in 12 yeats from lhat date was well w.th.n time (535) (A./ 
&Jn< V. mill*'.) JOWAl.t BUWH .-. IWA«UJ 
Sinch. (1886) 10 M. I. A 5U ’2Sar 189 

_Arts. 141.120 and 14 i-AHthMUf H«Um Us 

-Will h hit “oh #MO—Dt*l*r4ti.* •>/ irtMhJilr 4. 

anJ *lmiMiilntiM-l/t" *• Ji * ,k *’ 

tt UKo-S*it finffrtf <mtnu*t **""'• -W 

W A testator died in I860 leasing Wind him two wid^s 
, of whom died in 1*71 and the ether in 1888 and aho a 


will whereby lie lierjicathed the whole rt^du. ofhhotate !*>;**« f{< ^ lhnJ 

wd wlwtrc y t In jyjit Uought hy the Wnr frm d,f,»i*wl-ljm>ut,*n 

to [«««» . f ^ih of the vnming IV plai^iN* in the suit were dev.urdant* of one /.. who 

r. L . X i..,WU, .1 ih. ... «i-b..l i. m, M.6 TA, M,fi .» „... TO d i„ 

mIJu - f 0 , administration. US that. » immore l*J/. and at Hut time the ancestor, of the plaintiffs, who 

141 and.a'«omorablu. had the M-fi. wue offerer, an 'engagement fo, the land 


•bks the suit was governed by art. 141 and. as tomo.a^r 


1 , I?n and iiiai an — --- ^ '* 5 4 |8 ' M d,xli ' M,1 ,u •»*» the land and 

/ Cn«k ) KURCHORDAS V AN DRAW - AMi.V v engage for payment ,i the revenue. In IM2 a settlement 
{ L J^rUl IH M (1899) 26 I A 71 (81 2) • *as marie, and then an engagement was made with the rle- 

P « o m(7U) .'sc W M 621-1 Born L B 607 fendaivts. railed the kimlurdars or leprcteoUtim of the 
23 B- 725 (736) 7 Su . W % ifc^. f.^ the whole of the village, including the suit land 

-Art. lrMAU-ottu* 

UNDER EJECTMENT suit). dwhed prr^iefns. was to \ K Mi That Mlkment was 

_ .Mvru t«KHHm-Ntttmn « ‘ 4U> l ‘"" e to last for JO years, ami would expire in |872. On a eevi- 

wdirArtMt. . . 4«mof xtihment in 1 R/'I, the plaintiffs applied for what 

(Jnwry whether in cases falling .-to Art. - they called a cancehnent of the farm to the defendants, and 

limitation Act there must be what “ U , 10 h3Xr f**''**'**' of 'be land as their ancestral estate. The 

s on (151). (Sir Ruhtrd Cm<k.) N.AWAB Ml HAMN Vl> „f«sed u> surrender the land, and consequently 

AMANULLA KHAN ABADAN SINI.H V pUinlrfls were referred to the Civ il Court, and then the 

(1889)161. A. 148 a7 C 137 f 1»3) ^ w| ^ „ hkll lhe ippci| aiow w u hu Tllf quts 

23 P. B 1890 P. C. -6 Sir. 412 „ mbfthef lbe W|| w barred by the law of limita- 


under Ejectment suit). 

_ mAhtrlt fownUn-Nwtr '/> <* ul 


limitation 




In ortkftobriig^ cinder Art. 143 of Schedule II of //r/^that Art. 142 of the limitation Act of 1877 was 
. J |imitation Act of 1871. it must I* shown that there has affS<abte , 0 ,h e ca^. that when there was a refusal on the 
ordiwontinoance (W). (*'*£' f*nd theydain«ifl N or their anscestors. to make the 


- dUnoesessron oc uwarun—* r—— — ... -.>«r>r<i.». eo maxe ine 

HMm', ) M»S 'M MAT DEBIA SAH^.kOVjUXC engagement or the paynvent of the revenue and the Govern- 

SSi. < 1881 > 8 1 A c 21 ° t u£ rotn ' ‘ bc “ S T* nl Wi ' h ,ht -"^'-bc defend- 

6L J-108- 4 Sar 294 ants-there was a dtspofocvMcm or a discontinuance of 


(1881) 81. A 210 - 8 C. ZZ4 * 
°R. 6 L J-108-4 Sar. 294 

o-sharc^—Decree for joint pwessic* in favour of 


o4 At plaintiffs within the meaning of that 


one of —Suit for partition and separate P«i-»d^ article, and lhat the srit was barred l 0 the law of limita- 

e ., by—limitation—Nymboucal possesaicm ooeaineu uy in*. 

|n execution of his decree. ACTS. 1 20 - 14There has bm. no possession of any; description in the 
(1924, 29 C. W.N. 270. pjamtiflsor thor ancmioessmee the ^ of , hetB . a 

_ puuuiM ptnimutatum e/ Ml wrth tbc defendants; and whether any proprietary 

durtn lo cm of-Partitim swH h ™Htn \lyn right may have exnsted is not the question. It is whether 
of AW hrrtd. there has been a dbpomo. o, discontinuance.which there 
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LIMITATION ACT (IX OF I908MC"*"-) 

Alt. 142—(CW.4) 

Widow— 

ik-Jil) was Nodoubt like piop.H-t.iiy right would continue 
to.xM until by tin- oration „f the law of Emiut** it bad 
lx«n (xiintui'htd ; I ut u|vn the qut'iko whether the lax 
.-f limitation appho. it apprjts to KrcSrartlul it como 
within the tetm> of Ait. 142(150 I). 

^Wvuhflher in can- of thb dr^ription there muxt be 
what i* calh:.l jcIwik- pow^ion <l5l). (Sir Sukard 
C>*<k.) NAW.tK Ml HWICCAK AMAXILLA KHAN ?. 
1JAI.AN SINGH (1889) 16 IA ltt-17 c. 137= 
23PR. 1890 PC-5Sar 412. 
_—-Sulmergcil Lml—Ih'p*i"<«ion of-Annual ccliiva- 
litiaol such pails of ililuviaied lamb as merged during 
part of the year if. Sr. ARTKI.E |42-Sl’BMERGM» 
LAND—REFORMATION hi .//«. 

■ 1917) 411A 104 (113 5) - 44 C. 858 (874). 

-'ulmrged land—Po««eskion of-kea| owner'* cr 

lffsp.s.etV. Sir POSSFNSION—SUBMERGED LAND. 

- -SnlmerpJ Lnd-Stfermaliem in Ma-Onfmel 

iWin mil U<r p.iuuu'i .<* (mmd af—hmiUlitm. 

A (hut which was found to be a reformation in ilia cl 
plaintiff * land w 4 s .Mupitd for some years by (iamnment. 
Il was then claimed l.y defendant* as their property and 
Government made over |wo*ion to them. The pLir t.ffs 
sued to recover possession within 12 years of 1*92 down to 
which year beyond temporary utlundi cultivation there was 
nothing to show an exclusion of the plaintiffs by the revenue 
authorities. Whether the land cultivated was the same 
each year or not (lid not appear; at any rate, it was annual- 
!>' wbnwrgetl. ami there were no circumsianc-s to link 
together various poitions of ground, so a« to r.lethe 
possession of a p.,„. as i, emerged, amount to cor.Mr»(ise 
|( 0 ‘se*ston of the whole. 

II,U that down to |W2 there was no di-p.^ioa of the 
plaintiff* within the meaning of Art. 142 of the limitation 
Act. 

An annual Cultivation of such parts of the deviated 
lands as emerged during part of the year was rmi a div 
,h * «•*'** of the lands within the meanng of 

(W whether in the riro.mxa.vce* of such a case con 
duct insufficient to evidence dispossession of the plaintiffs 
c ' l<k ^ *bene pwe*ion available to the 
defendant*. (lx,J Sumner.) Kumak BVMNTAkiiv 
Secretary of state >„r India R °' 

on.. 1917 511 A 101 (1135)-44 0.858(874). 
« ?rV tI 3 !° n u21 C W N 6*2 -15 A L J.398 ^ 
25C LJ. 487 -1 Pat. L.W. 593=1 Bom LR 483 -. 

6L.W 117-^40 1 0. 337 - 3?m£j is 

-—Sint tiit'lir—OiiHt .-//■/,v/ 

In a suit to r.-co»er pn^on 0 f immnv. >hk 
h<U ,hjt ,he ""«» *-*son the plaintiff to establish U^Tthe 
vjit was brought within the period of limrtation and that 
he pUinufl had failed to dbcharge the same. ( S » /An 

M^ , nT. b Sf" u a vvag.r. SommmT 

(1928) 11IC.77-28LW 787 = 48CLJ 511- 

55 M L J. 302 

Arts. 142 and 144 -Applicability. 

-—Court of Wards—Sale of property under . haree of- 
*'* b >- <° *> ^klc. ami XorZ-Jr pel 

ACIN ^OCKiTh'^? v~ Snr,i " 8 poin ‘- BWC.AL 

vvn sT 0t V RDS ACT 1XoK l»^-Ss 6(a) 

AND -'’ (1918) 461 A. 60 (63), 46 C. 694 

r/'T mm. 


LIMITATION ACT (IX OF 1908HCW<O 

Arts 142 and 144-Applicability -(Comd.) 

The suit out of which the appeal to the Privy Couixil 
atcoe was brought by the mutawali of a mosque to rccovn 
possession of property, alleged to have been settled as a 
valid wakf. from the defendant*, whose title arose under 
incumbrances created by his predecessors in that office. The 
questiem was whether or rot the claim was statutc-baircd. 

The plaintiff’s evidence established that his predecessor 
in office remained in possession of the properly in question 
until after the year 1901. that is. until less than 12 yean 
befoie the suit was begun. 

Held that the suit was not laired, whether Art. 142 or 
Ait. 144 of the limitation Act of 1908 applied to the case. 
U*rd Sumner.) ABDUR P.AHIM V NARAYAN DAS 

AUROk v. (1922) 501 A. 84 (87 8) - 60 C. 329 (332 3)- 
32 M L T 153 -17 L W. 509 - 25 Bom. LR.670- 
38CLJ 242-0923) M WN. 441- 
28CWN.121-AIR (1923)PC 44- 
71IC. 646-44 M L J. 624. 

- Umtr—Stptuu taut if -fairy moil«( at WM 

ntafi tf mm*r dud hit i.mm, f>r mu 12 rtcri-FJt.l i! 
—AV mil mime wiki* 3 f.art ef Hi allanunp mjji/i- 
If- 

A suit brought by the respondent in the year 1891 lot the 
recovery of 'hair of two village* as pint estate of himself 
and the appellant was lesisted by the latter on the greund 
that the properly was and continued to be the separate pro- 
i petty of his fatbet and after his death of himself. On the 
assumpeicm most favourable to the appellant, the facts were 
»h t up to tbe ..ear 1858 the properly was treated as and »a» 
•eparate pnverty of his father, the appellant being then a 
mirvo*. that at least in that year the appellant was dispenses 
** discontinue J his possession of his separate propttty. 
in favour of the joint e»«ate. and that the appellant attained 
his majority is the year 1873. 

Held, that the case came within Art. 142; bat that if 
( ,hl « *» M the po'«ev'ion of the joint family ** 
aiy rate adier*e to appellant’s separate estate from the year 
I* 5 *- the case came within Art. 144; that the appellant 
cocH not have brought a-. ac;ion after the expiration of 
thrw years after he attained hi* majority; and that by S.28 
of the imitation Act his right to the property wasextm- 
gui'hed at the determination of the period limited for 
bringing a *uit for possession of it (87-8). [brd IXr.tr-l 
Vahi.fa a Padhi Khadanga Garu Maguni de- 
WAN Uakshi Mahapatruli 1 Garu. 

(1901) 281A 81 = 24 M. 387 (395 6)- 
5 C W N 547 = 3 Bom L B. 303 - 7 Bar. 819. 

- Pmummi—Siat far—Darn frier afjifd 

ail declarin' pl. u ,UilTs lil/e h mil land-Suil Hti *><*• 
re 12 fieri ef—A’et tarred. 

The suit, whi.h was filed in June 1917. was for pjscsiw 
of a piece of land appertaining to moura H, which was 
liable to dilavion. On 15-4 1908. the ptesent plaintifij 
father, claiming as patnidar under the owners of the said 
mouu. had instituted a suit in the same court against the 
pce*ent defendants, for possesion and mesne profits, alleg¬ 
ing that, when the lands of the moura had reformed and 
had become- fit for cultivation and he attempted to take 
possession, he was obstructed by the defendants, who had 
taken possession in execution of a decree obtained by them 
in a prior suit of 1897 which they had instituted again** 
third parties. In the suit of 1908, the High Court found 
that the defendants had not been shown to have been m 
possession of the particular price of land, the subject-matte* 
of the suit of 1917, and that consequently a decree for 
possesion and mesne profits should not be passed against 
tbe defendants. Tbe High Court, accordingly. i“ 
suit of 1908, passed a decree merely declaring tbe 
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LIMITATION ACT (IX OF 1908I LIMITATION ACT (IX OF 1908)-«W.) 

Arts. 142 and 144— Applicability—Art. 144 -(Cmid.) 
title of the plaintiff to the piece of Und. the nutter BEXAUIDAR-KeaI. OWNER-(C«wtf.) • 

of the wit of I'M". In thier written statement dW •« the to ih oUainint; potion. Art. 144. and not Ait.9| of 
suit of 1917. the defendants expressly admitted that they j A( , „f |*afw jt. dKitfoie. that which applies 

were in possession of the Und sued for .ben the suit «a> lo a bought |,y the leal o.ncr for pn**e**ion (l(M). 
filed. . ... | (fyrd AtHnum\ PHHAPPERUMAL t'HITTV P. MUNI- 

Hdi that the plaintiffs, having »»taWWwi th*i title in ^NDI SERYAl. (1908)35 I. A 98 = 35 C. 551(659 60)-a 
lie suit of 1908. and not being baited by limitation. «W 4 M L . T . i 2 7 C. L. J f28 

entitled to a device. (Sir J4m ll'oHh). SatiSH LH XS-■ 12 c. W. N. 562 10 Bom L R 590 5A L J.290- 

14 Bur L R 108-4 L B R 266*18M L J. 277. 


DRA JOARIUR Kl UaK BlRENDRA NA1H Km Bxh.A 
DUP. (1929) 56 I. A 305 - 33 C W N 1016- 

A. I. R. (1929) P. C 225 - 31 Bern LB 1376 
30 L W. 840-1181. C. 259 (1929; M V. ■ 

-Art. 144—(Fcr case* relating to Adverse p**^**” 

Stt UmiMim-Mtmt 1 ™2 

lo .1 dvtru fotomio* of Al/xitl W oud DthuXki | 

Stf UNDER ALLUVION AND DlLUVION. 

APPLICAPII4TV. 

-- Condition. 

Alt. 144 of I lie limitation Art 
sion only applies where there i*m. other a,t,,le.Uh 
specially provides for throx(lSl). (Sir 
NAWAB MAHAMMAI. AMANUIIAKHAN i.lM* £ SWM 
(1889)161 A 148-17C. 137(143). 

-Deed—I.aml clamicd by defiant under-Suit* in 


CHAfKIlMKI OlALUkAN LANDS KI.Sf.MI I> BV 
GOVERNMENT' AND TRANSFERRED TO ZEMINDAR. 

-Potn<Lr’> Mill torecovn. Set ARTS 113 ami 144. 

(1918)45 I. A. 162- 46 C 173. 
Hindu joint family-member of-< inversion to 
Mahometanism of. 

—Sail Ay r,mailing mmkr to rumtr ienurl't than 
in family treffrty—fjmitotion. 

W hew a Hindu, .ho »ilh hi* «on formed a joint Hindu 
fin.il; and «a» entitled in joint tenancy to a moiety of the 
family properties, abandoned Hinduism ami adopted the 
Mahomedon faith in 184$. F/A/ that. aMMhf that the 
*ow * quite*!. cm the father’> conversion, any enforceable 
right to the blur* duie in the r-int family porperty. Mich 
right come into eudenc? in IB45. <* the conversion of the 
father, and that no *uit could le brought lo enforce the 


=£S?S*i‘iSsiMKSSi^ 

non of its Hii<di>iioo to rrul. I KHDXKI I M e.GOVIND KRISHNA NARAIN. 

M»ght and only IBM «*" hj >’ V MtMlSI I A. 87 (101 2)- 33 A 356(360)- 


-Hindu U«-Will •'< m.le -ncr-lkcUratK* 

Ql inv.litlily O. ml ‘***'•*• 7 "? * 2 . 

on death of widow. Str Art. HI.T20 'Mn \H » 

(1899 ) 261 A 71(812)-23 B .25 (736) 

_Sale-deed-Vemlor’* wit lose*. a».K ami to reeocet 

propeilit* I* »-**** 

if ,h.l had b.,n ■— «*»» 10 

BENAMIDAR—READ OWNER- 
-H„n ol-Snit for finunion*C? 


(1911) 381. A. 87 (101 2)- 33 A 356(360). 

15C W N. 545-8 A L J 552- 
13 Bom L R 427-13C L J 575-10M L T.25- 
(1911) 1M WN 432- 101. C-477-21 M L.J.645- 

lllSDT WIDOW-HUSBAND’S ESTATE—MOVEABLES ANI) 
IMMOVEABLES APPERTAINING TO. 

-Suit for—limitation (or. if and .hen same as regards 

bah km-i* of property. St< HINDU I.AW'-WlDOW- 
ISHIRITVNCE TO HUSBAND—RIGHT OF-SUIT l»V 

widow-, etc. (1903 ) 311. A. 10-31 C. 262(272). 

IM'OVEABLE PROPERTY. 

-- -Meaning »f. 

The letm “ immovcaUe porperty” in S. I. Cl. 12 of Act 
''land' or houses." The 


_ Unrs of-Snit for foi'.'iion *&•*<• ~ | imm occaUe porper 

fool of Hi king mrn XIV nf|R5V is not identical with 

of ktirt—Xo fXtlHio*of hmr h "i .onl ' immoveable” .*> uxd as -am thing less technical 
If. in a case in «hkh properly U , than "reaTa and the tom ’’immoveahle property" com- 

benami in the name of another, the «eal owner i* ttlliin | y a) | , h », «ould be real property according 

possession, and the benamidar ism P*'***' « "* « 0 tne»L.h U.. and possiWy more In wc foreign 
property so pmhawd. the real owner can btu* a «-««• .j+mdkmm .hich .he t«hnkal dmcon o property 
recover the property, and to haw it drcUitd .h. t. f 1 „ in|0 moveables and imm-vtabk-s. as. t.g.. the Cml (ode 
.tit. i„ the t.cnamidar and his successor* 0, ‘> I v.ante. manv thincs which the la. of EngUnd would 


IEX.UVCI llrt irivp.v/i.- _ w ^.k 

title vested in the benamidar and his °T\ 

benami for himself. If ** o.n^r omt.* M do vU-re 
begin* to run against him and after 12 yea.* I^om 
aUolute bar to him ami his heirs. In -ha rax the 


iiurc w pwv \^t ,r r 

KEZA P . SVF.D MEDHI HUSAIN KHAN. 

(1893) 20 1. A. 38=20 C. 560(6.0)- 6 Sar 283 

-Sale to. of property held Unam.-t J 

namidar for-Keal o.ner’s ,u.t for 

and for recovery of peoperty in ^.,^“^ 355 , 

ART. 113-BF.NAMIDAR. <1922) 49 

_ Suit for fo,union oguMit kmmiJor tf-UniU- 

1,1 7 benami conveyance, bnog an inoperative instrument 
does not bar the real o.ner’s right to recover posse«mo of 
bis land from the benamidar. It is unnecessary for the 
real owner to have the conveyance set aside as a preliminary 


of France, many things .hich the la. of Fngland would 
clas* as ‘’imijtporeal hereditaments” fall within the latter 
rategpry (52). (Sir Jomr, CohUil MAHARANA FATTI It 
SANGM IaSWAISaNCII D»SSA1 KAM.IANRAIJI IlFKOO* 
(1873) 11. A. 34°21W R. 175- 
R. 281 13 B L R 254 - 3 8 ar. 306. 


absolute bar to mm am. r.™*. sair.|I JA5 

minority of the real owner’s hens wifl no* pe< mmt , yumiJ| 

, inie to sue (46. 49). MM™} s ' l " A5HC “ | 10 B H C. 

Immoveable, and moveable properties—Suit for. 

Limiutkm as regards both kinds of property when 


Str Limit—Immoveable and moveable pro. 
ruins. 

Immoveable property or interest therein. 

- Meaning of—Hindu Uv and uugt—Kffmntt to- 

Wken ftrmnuHe. 

The rule laid demn in 6 R*n. H. C. R. (A.C.J.) 137 
for the interpretation of Act XIV of 1859. S. I. Cl. 12, is 
shortly this, on, that, inasmuch as the term "immoveable 
propeitj’ is not defined by the Act, it must, when the 
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LIMITATION ACT IX OF 1908 Mf-W.) LIMITATION ACT (IX OF 1908 

Art 144-ff.W.i Art. 144-(C#«r4.) 

iMMOVf Wtl K 1'KOplRlV OK IMMtESl I HEREIN- MORTGAGE B\ CONDITIONAL SALE-FORE- 

CL051RE PROCEEDINGS OH-{Cmld) 

qucliuii email.. ihc > f Hindu*. be talen u. in. lade >eeded lo a (ort<b»«tr nni. which was subsequently made 
whatever the Hindu la* «Uv H »a» imm.iual4r. ,dibu.ga absolute. 

notMCkinthcurdimry ju.puti-a .4 the ».<d. To the The plaintiff, who was him*lf a wired mortgagee of the 
application of this rule within pr^wr limit- tlwir L<a- sri: prop-ity. the mortgage being a|<o in the English form 
ship> ne noohjectMi. I he ">•'!. in every can. hr «ith the .an* provisos for redemption and entry on default, 

whether the Mibjftt -I the *mt |. n the nature .4 imraove however. procured that foreclosure to be opened, paid off 
able pep-fi). if »f .in mt.ic't in i anneal* pr«*crt>; the first mortgagee, took a tranter of his mortga-r and 
■S’* 1 ? IU,UI „ detetnuued by then proceeded himself to foreclose the mortgagor! and 

Hindu law anduMge. the Hindu lam may properly Ik obtained his final decree for foreclosure. To those fore 
' : ' - /a*. * ir. OMe.) circle proceedings the purchaser of the properly in question 

MAHARANA FtnilKtSCJI jASWATSlNCJI r. I*»u was no- made a parly. ^ S 

KAIMANkAlJi IIUnoMiriKAljl (1S73> i I. A 34- Hasing foreclosed his mortgage, the Plaintiff commenced 
21 W R 175 10 B. H C. R 281-13 B L R 25*. the of which the appeS^^^i^THe^f^ 

3 Sar o06 f« p^ism of the pnpetty. The nit was instituted m«e 
1NAM ULLAGE GRANTED BV fElSHW A-kEStJiniriN I- >«ii'after theoriginal purchase from themort- 
II I kt;u.n».BV OFFICER ui I’HMltt v. **> "“«* thin 12 years after default within the 

- AV,i/ *««'. mil b‘t n.x.rr i—hmitjt,.*— mtamng of the prmiy. in the mortgage co~fming the right 

SUrtHtfima. '*entry .« *uch default The question was whether the wit 

1 hr suit was brought in 1828 by the lopcrkot ■* lu,,e d by limitation 
teo.ver from the appellant, tin possession of a vi| !jvT . 1 J* tteU. aitirming the High Court. that the suit na* barred 

sillagr had Iwni granted in lNit. |.y ||* pddiua. in Fium S - 12 <4 the limitation Act of 1859(140). 
to A*, lire uncle of the lopindrnt. and had Inn eujjycd ll * def«wlam not leing a party lo the foreclosure pro- 
by A till his death m 1814. So* afu , A"» death, ii wa. neither hr nor the property in question was affected 

.1 rga||y rrarntx ll* at. <*ver of the Pti-hwa. the Mamkida. I >9 A. again" the defendant the plaintiff has acquired 

ol the lal »ka .4 Ahmedabad within uholi ihr rilap •* *»«•*•«. nccpi that which was conveyed to him by his 
situated. By the treaty -4 h*n. in 1817. theMamlutof *'*"*»■ The right under the mortgage deed was to obt* 
nhwubl devolved up-m the (Mc«rar. By the treaty «(tin land, and the cause of action accrued when 

•4 liar*ill m November 1*1/. the (Meows ndpwd the1 **■* »«Udl VH more than 12 years before wit 
Mamlut to the bi*t India * «•. All the righl .4 the pidi.j N ''»- (/W JhHu( Jam ft.) BROJONATH K00ND00 
against the Fa-I India Cm a* Vamlutdar. w farm*, of ( HWVliHhV KHELUT CHUNDER CHOSE. 

AhEMdabad, baring i by Iris MmAm of nr. aril (1871)14 M. I. A 144-16 W. R. P. C. 33- 

COiiSequent Mibjug.iti<« -4 hi. ler.iturle.. ami omnsder of 8 B L R 104-2 Suth. 480 ^2Sir.711. 

.rV h '«•-,<*r— ftrmmrjtf ,„^,h 

r P ? '"^^1 Ibe reieuucs fur it. own ~hmiUhM—DtMun bona fide fx«*lh'n fw/^ur 

use, from 181/, to the cunonm, , f the mil. The m n. r 4«,« 

srriii^StaS"" ■* "* «“-> ■. ""vj 1 i»r.™ r. p.^ . 

-ESSS Sss&ttSsEussss 

C 0 LL ’aS^ 4 *JT'rOT ' 7 1 ^ 

; . .. 1LA 37 >hav» f umdnl on a title to enter into possession by reason 

r 3Moo P -C 368 1 Sar 215 ofadefault having occurred ought to be brought within 
‘lAMOVHMN I Att-!\iiEkiTANn~SHiREOF. ,B ^‘ C >«'' jf,(T «he commencement of the purchaser’* 
—-Nun to rec-wer-l imiiatin^Statlmg pint S.v ^«w(HI W*i J**kt ANUNDO MOVEE 

ARTS. 1.3 AND 141. (1909)361. A. 210(220)- HHONENDROCHUNDER MOOKERJEE. 

31 A 557(57011.!. (1871) 14 M I. A. 101-16 W. R. P. C. 19= 

MorigAGE bv CONDITIONAL Sale-Fobetukure 8 B. L R 122= 2 Suth 457-2 Sar 698. 

_.. , pri iceiiings on. 1 Pre-emption right. 

« 1 10 ^ A8,s ,0 - 1W ' 144 ' SD *** 

' M 

of a person who had purvhantl the suit property froet. the | “T~ MaB ?*« l of -Suit «o establish plaintiff’s personal 
mortg.i^i>1../ The purchase was followed Ly ARTS. 124.144 AND 

and mutation of names in the Collector's Buolc and ^ (1883) 101. A. 90 (967)= 6 A. 1 (10). 


Dvhndan, was puK^r tZ STitaSS h i^vency M , 

of a person who had purvhantl the suit property from the | “T~ MaB ?*« l of -Suit to establish plaintiff’s personal 
'•'ortgagor. A. The purchase ns followed ly np**m • flf * " h See ARTS. 124.144 AND 

and mutation of names in the Collector’, Book ia t ^ (1883) 101. A. 90 (967)= 6 A. 1 (10). 

p»s.*e<'ion. ’ -Scc»/ W J.l0. 

su £' h " I'J* ^ ' Jk J in - ki « h,ful Shebait of-Person alleging to be-Suit by. 

,3 ’ r'^- m the form of the Enghd. to recover temple and moveables appending to endowment. 

— ,K4,AKB w - 
•“ "' fc ' - - . lM SALE. 

#rMn M ipp e i W i W<d .Jt, " ' UM,t ■*"' 
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LIMITATION ACT IX OP 1908— 

Art. 144—(CW.) 

Revenue Sale—(C-W.) 

On 14-61875. R, the father of the respondent in the 
oripinal appeal and appellant in the cross appeal purchased 
a share of a mehal at a sale for arrears of Government 
revenue held under S. 13 of Act XI of 1*59. and received a 
certificate of sale thereof from the Collector. On 25-2-1*7*. 
the appellant in the original appeal brought the nit «t of 
which that appeal arose against tfand others, claiming U> 
have an incumbrance upon the estate l«y virtue of two 
mokurruri pattas executed I* the heirs of the last of a series 
of benamidars. It appeared from the evidence that the Lw 
benamiclar had actual ownership of one fourth of the pro¬ 
perty comprised in the pattx*. 

H,N that the incumbrance was good to the extent of 
such fourth, and that the claim was not barred by Art. 14. 
of the limitation.Act of 1*77 (166). (Sir RitknrJC**<k.) 
IMAMHAND! HFCUM KUMLES'VARI Pershad. 

(1886) 131. A 160 = 14 C. 109(118) 4 Sir 732 

- Prafrrly s/U ati (" '«■**'T •/- 

IJmitaliM—Canu of «ti**-G'**t i**v*mI hG**'" 
mot! la finthw it iurnauJ rm**t ifalforJ, a. 

Talook//. belonging to the pUrtifPs deceased fa£«r. 
was sokl hy tbs- Government for arrears <4 levcno *■ m l*M. 
and the 2nd defendant, the purchaser, wax put into actual 
possession of 50 tillages Irehmging l« the tafcnk in l»5. 
and he remained in pos-o4on up to the date of *rt. TV 
plaintiff instituted the Mitt out of wlm h the appeal aw or 
2R-9-I8A8 for the recovery of the ...id tilagev alVging that 
those- villages, although in *-me K> lb* 

talook. ought not to have been -Al by the Government in 
asmuch as they were not subject to revenue, but were 
mocassa villages, which had Iwn afcitfMd from the Zernov 
dary. and paid a quit rent only t* the Zemindar. Tngrt octr 
the plea of limitation the plaintiff refcd upon ^ pro 
ctedings of the Government of IM0. fay which il wav saw 
that they made a new grant of those ullages to the 2*1 
defendant at an increased revenue. 

//,!</ that the grant to the 2nd defendant. '«opos.r* one 
to have been ma.le. would m* give a new taure of actinu. 
and could ih* affect the time when the only cause of xlren 
arose to the plaintiff, ami that the sou was lurnd. 

The plaintiff is suing under the title he had m l*>4 an. 
1855. and he has no other title. Rad lie .h*‘ md alkge that 
he has had any possession or that the (,,snnm«ivt ha- 
given him possession since hi. first di.pn.rev.wo (Arc 
E. SmitL) RAJ »H SRI CM Ml »NV» HUNPRA 
I-. COLLECTOR or GAN JAM. (1874) 11 A. «V». 

-Purchaser at-l)i*po.^‘ion of. while inpo.^4oo- 

Suit to recover po.ses.i-m up«i-Iamitatwm—Scarling f -r^it 
-Date of sale or .Lite of dispn^o. 
RECI5.-ZILLAH COURTS RfCI- OF 1793 — S. 14- 

RK “ u ' s *“ ,u,CT ( i£rioS ,, rr. , 6 ( < 1 nw 

T0DA GlRAS HUO-SunlO ISTABIISH RICirTTO. 
AND TO RECOVER ARREARS DUE IN RESPECT OF. 

- A,nan hand-Right if ^rJ. 

The suit was brought by the appellant agarnst the re<|M- 
dent to establish the right of the former to a t, s/a O'" 
upon the inam village of the Utter and to recover the 

arrears due in respect of that hoq. for the 

ceding the commencement of the «t. TVir I/»c*kpi 
held that the suit was not barred, and therefore omsdered 
it unnecessary to consider the question whether, upon the 
principle* enundated and enforced in such ca*es * the 
Kin and Chapter of (My ». Cash (15 M. & W. 6l7) 
Grant v. EIIU (9 M. A W. 113). and Owen r. De Beaurar 
(16 M. & W. 547), it ought to be held that, inasmuch as 


LIMITATION ACT IX OF 1908—(C.-W.) 

Art. 144—(Co*//.) 

Toda GlRAS IIuq—suit to ESTABLISH right to. 
AND TO RECOVER ARREARS DUE IN RESPECT OF 
—{CntlJ.) 

Act XIV of 1*59 c-eit.iin.nl no express word, to bar the 
right as well as the remedy, that statute Could have any 
eflect on the appellant's cbim.ex.rpt that of preventing him 
from recovering more than the arrears for the mx years next 
p.-«%tdmg tV- institution of the -wit (53 4). (Sir Jama 
C*fril<3 MAHAKANA F.\nTHSANGJI jASlVAT5.\Nt;i| 
DfS&U KaLU.INRVIJI IlEKnoMUTKAlJI. 

(1873)1 I. A. 34*21 W. R 175-10 B H C R 281- 
13BLR 251-3Sar.306. 

- b mi t alien. 

Suit by the appellant to establish his right to a tsla fir,it 
4-y up*. the mam village of the respondent, and to recover 
arrears doe in refect of that huq. 

II.U that the mierrM of the liuqdar of a Ua fim h>w 
was an interest in immoveable property * nitliu the 
meaning c4 S. I.eL 12.4 the limitation Aft of 1*59. Jm | 
that lhr suit, having Urn luought within 12 year, after lire 
.late -4 (far l*sl pmnnit. wa. n>< lulled (53). 

The lability to make the |uynirni i. not [xt-mal to the 
■r-pwlcwi lMi. ••**!.* H atiai In. to the inam.br into 
whoMrve. funds the viRap- may pa«.; ia .Alin word., lire 
H i. |uyal4e fay the iiunwlar mint, t.m,,*. The interest 
-4 ihc W t br .hr. p«-os ih. qualities !-4h <4 imm«4.ility 
a»l of m-h-hut. duralirm in a .legme which, if the question 
ikyrended upr« Eagfisfa law. wool I entitle it to ,| K - character 
of a furlahl mt.rot in .re issuing .« ,J real pmprity (53). 
/-*« tw.i/r.) Maihrana Futehsangji 

lASWAXTMNGJI I. IHAMI KALUANRAIJI HEKOOMCI- 
(1873)11 A 34 21 W R 175 < 

10BHCR 281 13BLR 254 3Sar 306 

-Am 144. Ml.—AffiiMhlHr-CmprtMiit -/«. 

m.KfMr t r 4i « (u ,j tf—Shit b nanxr—Crmfra. 
mnrmat r«4af till, t»,t marly ctJratr -•/ .wtarJait 
t.tlr arhmmMgrJ ami irhurJ hy ,t 

The sin was to recover the share of imnx.veaUe property 
assigned to the plaintiff and her *islri (in whose right aHo 
the pla.ntifl cUimid) by a rompmnisc .,-.cement. Tire 
dclendant cbinred under the other parly to the (umpromisc. 
and wav and corn.nwd. in possesion of the .haie Mied for 
n>4withsranting lire >om|*omi'« . The «uii wa> instituted at 
the eml .4 9 years f„4n the date -4 the detd of .ompromisc. 

The rnfMR wa«. on it» true cxuHrurti.ui. based .«i 
the .swapiui that tk. re was an antecedent title of some 
brvl uv the pariKV and tire agreement merely ackiumfedml 
-ml ikfined what that title was. Tire plaintiffs, bin. did not 
ihetef<4e re^ m cwtrxt only, but upon a title to the Lind 
acknowledged and defined by the cuntraet, which Wa s part 
only of the evidence of the plaintiff to prove her title, and 
not all her case. 

l/rU that cl. 12 of S. I. and not danse 10 .4 S. | of the 
limitation Act of 1*5*1. applied to tire <a-<. aid that the 
w>t wav not barred ( 166 ). 

The suit is not founded on control or for a bread) of it. 
but it is a suit for tire recovery of immoveable property " | 0 

° f ,ht Atl W*'-" iBd « "ithin 
■\. 12(1(6). (Sir Mcntaem E. Smith.) R A N| MEWa 
KUWAR r. Ram Hulas Kuwar. 

(1874HIA 157 13 B. L. R. 312- 
3 Sar 351 R.iJ’s No g?. 

Arts 144.120—Applicability 

- .Vim, rail- 1/tuS, wrmfful narking af-h,u,'s 

iait im ns fat r f % far fossa ami and Ja/nabry ,,i u f 

TVpUmtifls'bezmiodars e4a amimbry within the 
haunds <4 which the suit rnouca by. sued the defendants, the 
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LIMITATION ACT IX OF 
Arts. 144 201—Applicability— ((A*/./.) 
pulniilir and il.npulii.'j*' <•( the >akl MB. pravirg that 
it »hiuld I* dp bled llal the pbbtife wer* rotitW to go 
ami ««-■«• in pn**»inii ••( the ••!><!• rpHiul *&> 
mau/i. The Miit w.i' uind in I'»l3. .'nil it *.•' (••*»I that 


the deli in taut* ha.1 worked thr mines on a Urge v *k since 
1894 ami to the In— I t d p of the pliir.ti!i' >ime IWJ. The 
plaintiff' alleged that the »W«r..bnt' wuc i ot entitled to the 
mini-nl'. and that the workhti; by then. was. therefore, 
woiking not umler a Ica^ hut by a meie trespasser. 

field that, in that vim. thr nit. if pu^evofy. was lotted 
under Alt. H4. and. if ikiloratorj. it was haued under Art 
120 of the Limitation Artof l***S (113-4) {Lead Dunedin.) 
SaTVA MK tMW t lUkkW VkTI r. Ram I At. KAVIMJ 
<1924)521 A 1C9-4P 244- 6P L T 42 
21 L W 289 29CWN 725 - 27 Bom LR 753 
23 A L J 712- A I B 1S25PC 42- 
86LC 289 48 MLJ 328 

■-Aits 144 134 Su Articles i?4, 144. 

- Arts 144. 142—Applicability. Stt ARTICLES |42. 

144. 

— Art 146 Sa ondu LIMITATION An 0» 169. 
S. 6 WHICH I'OkkKSPONDS TO THE PKt'INl ARTICLE 
146. 

-Art 147 —AffiuiMiif and ,•#>./ •/. 

Quaere as to the effect to k attributed to An. 147, a 
provision whkh appeared for the 6nt time in the Act of 
18/7 (%). {Lerd f/4hmie\ SRISATH DAS r. KHET- 
TERMOHl’X SltWH. (1889) 161 A 86- 

16 C. 693 (702)-5Sar 315 


LIMITATION ACT IX OF 1908-<C**tf.) 

Art 148—Mortgage—Usufructuary mortgage- 
Redemption of. 

- Bar ■. ! right tf—Efeel tf. en litlt to lend—Uni • 

tat ten AH tf 1859. 

Under S. I.d. (15) of the Limitation Act of 1859. a wit 
fo: redemption of a usufructuary mortgage dated 17-101788 
would be barred on 17-10 1848, unless in the meantime an 
acknowledgment as required by the section was rivet. In a 
suit for redemption of a mortgage dated 17-10-1788 brought 
in 1893. there being no wh acknowledgment, Mi that 
the right of the mortgagor' to sue was barred as from 
17 10 1848 by force of the Act of 1859 and that their right 
to the Und was extingui>h/d by force of the Act of 1871 
(107 8). {UrdUM.<me). FATIMATUL-NISSA BEGUM 

r. Soon DVR Das. (1900) 271A. 103- 

27 C. 1004 (10101)-- 4 C.W N. 665-7 Sar.718. 


- Mortgager to ukitk i/w, appiieaHe. 

AltkW H7 apjilir* only to the cbM of mortgages (Eng¬ 
lish mortgages) in whkh alone the writ can be. ami always 
is, brought for "f<wp l«sgrr or sale." while Art. 132 means 
wlut the lorre-pomling article meant before (193). (.Vr> 
Arthur ll'ilm) VASUDEVA MVDAUAR r. SRINIVASA 

Filial (1907) 34 i a 186 30 M 426- 

2 MLT.333 - 6C.LJ. 255-11 C WN 1C05- 
4ALJ. 625-nBom LR 1104 17 MLJ. 444, 


-Mortgage in Engli'h form-Fomlosare prace.lit<s 

on-Prior purchafr of mortgaged property nor nude 
parly to-Mortgagee’s suit (or pus*«"ion against. See 
ARTS. 135. 147. (1889) 161 A. 85(94 5)*-16 C 693 

-Simple motigage-Suit for sale im-Apniicabilitv of 

Atticle to. Stt ARTS. 132. 147. 

(1907 ) 34 IA 186 - 30 M 426. 


- Bit tf ,/fht ef—Plta hy mortgagee ef—Mentein- 

ah I tty—Decree prior Mitering peiiemen tt kin of nort- 
gaged f> opeity unlawfully taken ptiuisien efkynert- 
gigtr—Dee/arotien in. ( milling mortgagee It held pou/r 
non till hUnee tf mortgage money Mi fully paid /#J»» 
—FJeet rf, 

A usufructuary mortgagee was dispossessed of fo« 
of the 5 mouubs mortgaged by the sons of the mortgagor. 
In a mi it brought in consequence by the mortgagee for the 
rot oralion of possession, the then mortgagor set up the <£ 
fence that the mortgage money had been fully satisfied by 
the usufruct of the property That defence was found to 
be false, and the Court ordered that the mortgagee was en- 
titled to a restitution of possesion. The Court, howeier. 
nude a declaration which, peihaps. was unnecessary. that 
he was entitled to hold powssicn until the amount foond 
due by the mortgagor was fully paid. In a suit sut«- 
q®cnily Iwwghl liy the mortgagor for possession of the fi'» 
mow ribs mortgaged. Quaere whether the decree in •« 
prior suit at all affected the right of the mortgagee to td) 
on limitation, for the prior suit was brought only to r«om 
the possession of the meurahs whkh had been unlawfully 
taken from the mortgager by the mortgagor or his seed 
(897). I.ITHML r. BVKMI ROV S’. RUNJEET RAM PANDA'- 

(1873)2 Suth. 897 = 20 W.B 376-13BLR-177- 

3 8»r. 285 


Art. 118-Mortgage by conditional sale- 
Redcmption of. 


- -Suit ff. Iren git 61 pan a far J& dJmilt<Jly 

Jilikarg. J i 'lit i'f uiu/rn/t—fljrr:J. 


In a suit instituted in 1899 f or redemprion of a mortgage 
rn.uk in 1830. it appeared that the mortgage w* by w aV 
of condiii m.il sale, there Uing .» '.lie with pO"evsicm'tothe 
mortgagiv. subject to a condition that the sale should "be 
cancelled upm piyment of thr amount of consideration in 
nine year* ” The case of the mortgagor hini'elf was that 
he- was entitled to recover the property within the period 
of nine years on the liquidation of the debt with the 
frucl of the pioprrt) and that the deU became satisfied 
under the contract in 1838. 

Held that the right to recover p«'e»ioo accrued in IS38 
ami that the suit wa' clearly barred. {Mr. Ameer Mi.) 
BAKHTAWAR BEtiUM r. HlSAINl Khanam. 

,o « (1911J 41LA 84 36 A 195 (199 200)= 

18 C.W.N. 586-19 C L J. 477—(1914) MW.N.411 = 
15 M L T. 389 -16 Bom L. R 344 = 12 A L J. 470 = 
23 I.C. 335 = 1 L.W. 813-26M.L.J 474. 


- b nilaiiM—SwpHiitn tf- Fmiem ef inttreiti tf 

mtrtcag>r and mertgjgee afar aeeruing tf right I* 
redeem— Snipenutu en grtund tf. 

In a suit brought in 1907 for the redemption of a c«- 
(rmtuary m-itgage marie in 1842. it was contended that 
suit was not harred under Art. 148 of the Limitation Art. 
1877, inasmuch as. between the years 1883 and 1898. IR|* 
•as a janctiem of the mortgagor and mortgagee interotsin 
<«e person and the said period should therefore be extlo<W 
fr«n the compulation of the sixty years period. Hell* 
overruling the contention, that under the mortgage twou 
the right to rederm accrued to the mortgagors the 
the mortgage was executed, and the sixty years’ period 
be computed from the date of the mortgage, that lhfrt ™ 
tvAhing in the Act of 1877 to justify the view that. c*£ 
that period of limiutkm had begun to run, it cooM « 
'uspended and that to hold that, by reason of the fo«*® 
interest', the period of limitation was 
the case Irin- not one to which the proviso to S. 9 « 

Act applitd-be to decide contrary to the express enao- 
mentofthat section that “when once time has begun 
run. no sihwqutnt dUaUlity or liability to »e stops it 
{Sir /. kn Edge.) LALA SONI RAM tr. KaNHAIVA ^ 
(1913) 401. A. 74 (85)- 35 A. 227 (236 7) 

17 C. W. N. 605 = 11 A.L.J. 369 = 13 Bom. L-B- 
19 LC. 291 = IS M L T. 4S7=(1913)M.W.N ; 4W' 
17 C.L.J. 438 = 25 MU- » 
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LIMITATION ACT IX OF 1908 ~{C«mtd.) LIMITATION ACT IX OF 1908-<CW., 

Art. 148 - Mortgage -Usufructuary mortgage- Art. 149-{f<*W.) 

Redemptiou of -{O-iU.) AmjCABtUTV-Assic.NiF. from Secretary of 

- il/rtgjgr fer fr. fifty lubi/.t I — STATE— (tild.) 

| iacaihndra Nath Koy Bahadur r. Kam 11 km ant 
i*gmimty-Lm,Mi^SUrt,m;f**i. > Kumari Debi. (1904)311. A. 203(207)* 

A, the o^er oftno vilhges. li and C nK.tgagcJ ullage 32 c m (13B 9) . 8 C w N S09a 

,lK " 6 Bom L B 7C6 1 A. L J 585 8 Sar 698 

7 8-1886. Under the motigages. the Mlppt «•*. ewiilW 

to, and did, take (XMWliM of the village. foe the , MADRAS PUREST A CT OF INS’- ProcH discs UNDER 
of realising the agivtd inicrc*!' out «*4 :hc ann ul profit. — OBJECTORS T»i— ADVERSE 1'O‘SFSSIOX. 

The first mortgage was for a term of 10 jean; the second -Claim of title by-Onu* of Proof <4—Suiting rilk- 

for a term of 7 years. in Crown—Meaning of. Su MADRAS ACTS—For FST 

A died after bequeathing hi. e: tire estate t.. hi* fowl ACT OF IW2. (1916| 43 I A. 192 <201. 206)-* 

grandson*, one of whom *a» the respondent, in eqo>! 39 M 617(631. 633). 

shares. Thereafter, ami while.hr re.pmden; »a* yet a.-Onus of proof of. fm Id tear*. AV, MADRAS AOS 

tmnor, his elder brother.. .« their u*n WuM amt a- _Por,ST ACT OF 1882. (1916)43 I A 192(205)- 

S ardun of the respondent. nM village // to the mortgage i * q .. 

ppcllant) in 188*) in discharge of iMh the moogayv The _ . ' 

respondent attained hi. majority in 1892* I8V3. and •» 1 “7*/ , £• V f ,V 1 {?“" 1 0nu * r of 
l904 »oed to redeem the mortgage <>f 2 12-1885. Tkt* Jgf 1 ****** **. M . J**!??. 0D . Cw « *• 
to the appellant was. under the Mahometan Law appBulfc 
to the case, invalid and inefksiwal to affest the 
dent's right*. 

///Id that the p<^»M1 of the appellant (W r»4 Use** 
adverse to the mpumlent until 2 12 |W5, when the term of 
10 years expired, awl that the .ui» Lough* in 1**6 wa» not 


barred (56). 

On attaining age ihe respondent wj. entitled to treat the 
mortgage as still »uliri»ling.*M far a. he *a» tnnectac*! (56). 
(Leri Rob , cm .) MATA DIN !’• AIIMAD Al l. 

<1911)39 IA 49 31 1 A 213 ' 223,. 
(1912) M.W. N.183-10C W N.339 131C 976 
11M.LT. 145 9 ALT 216 15 CLJ 270- 
IIBom LB 192- 15 OC 49 23 MLJ 6. 
Art 149 

ADVERSE HISShSSHW FOR U» TUTS STATUTORY 
PERIOD. 

-Evidence of »iile again.! Cr«*wn if. Stt t Row S— 

Title against. ( 1908) 35 i^a T95 («8) j, 

- Rittt ef-OnMH fretf efukitintidr if tin ** I r . 


149—ADVERSE POSSESSION I OR I ESS THAN 
~ J STAtnoRv PERIOD. <1916*431. A 192(203 4 206)- 

39 M 617 (631 2.633). 
Possession oi Government property ior 12 years. 
— —A/, it eget*>t Citun •/. 

Pu.hv.««i ft* a period of twelve years, though it would 
U wftcient to bar a claim by a private party would not ex¬ 
clude a claim by the Crown to ruover what could be shown 
to be Government property (74). (/., /</ Stand.) SECRE¬ 
TARY oi State for India in Council p. Durjibhov 
Singh (1192) 191 A 69 -19 C. 312 (321)- 

6 Sar. 113. 


Private ow ner-benefit of period allowed by 

ARTICLE. 

——Right fa. mru/y by naten of bn muting lommom 
temu vtlk CMutte. 

A private owner, whe^e title to land ha* been catingubhed 
by 12 years’ adverse ps-v-sion. cannot •* t up a sixty years’ 
law of hmiiation merely by making common cause with a 
(ollettw. The true answer to such a contrivance is. the 


ON Cratem ty. legal right of the Government is lo H* rent; the land* are 

In a case in which the respandent. objected before the ( by others; as between private owner* ronttsling 
Forest Settlement Officer to the affon station of cetum imf „ u fo t<ik to the lamb, the Lw la* estaUished a 
lanka land alleging title l»y adver e po.*e.Mop agam-t the, ©f |’ ; after that time it ikvlates not simp- 

Crown for over the statutory period, the ||ight<*»t. * ly that the remedy i* lun.d. Ut that the title i» extinc t in 
second appeal, accepted the finding of f«* of the ^J*' favoar of ihe pos«*sor. The (k.vvrnmrnl has nu title to 
below that the respondent' had not prose*l a-iverse and exuu i B ierv*nein so«h contest', as its title toils rent in Ihe nature 
rive possession and enpiymen’ prior»1883. they neverth-ir** ulta ff CTlt j by trai .fci .imjilyof proprietaty 

held that •’ though lire title w* originally m tk t rown. j u ^ t io the ^ 

Mill, as Ihe possesion of the claimants f« ov«W jea,', The ^ 0 j anion of a private owner who has been 
pnor to the nol.fisat.on is fc-md. * f*' 1 J^ dispossessed to sue for lie recovery of po-^sion cannot be 
lo prove that it has a xwb-Mng tnle bj-£*mg im he ^ ^ |hjn |he ^ o( , imiljlion of 12 

pc.sses.on of the claimants ,om.nence.l .* ^a^u se ^ ^ ^ ^ ( o|k , |or ma k e common 

within the period of limitation. «»ihin <0 years Wore . uwe B j, h h - m w ^ lk Cf)Ik<l0| l0 ^ |n hj> 

the notification." , . .... | right (362-?.) (Leri R<m,tly.) CUKCA GOBIND MUNI)- 


AL r. COLLLCrUR OF THE 24 Pf RGUNNAHS. 

(1867) 11M. I A. 345 7 W. B. 21 -1 Suth. 676 • 

2 Sar. 284. 

-Art. 151-f»fin ff don/ and iadgm/nt—Tim/ 

Uhm if in Ma:niit£—I)„iu/lu-n rf—Ccfin mot r/ymi/d 
ty Ruin rf Curt It It emmexed It cfftel m cm.— /iff// /— 


H/ld that, in v, far a> the view of the High 
negatived the duty resting upon the claimants to estaU.sh 
affirmatively their pted«evor*> posses-K-o for W years, it 
was erroneous (203-4, 206). (Lerd Sto,.) SECRETARY 
OF STATE FOR INDIA ». CKEUXANI KAMaKaO. 

(1916,431. A 192 39 M 617(631 2.633)- 

1 20C.W.H. 1311 20M LT 435=. f ....... „ .. 

(1916) 2 M W N. 224 4 L W 486 14 A. L. J. 1114 S.\lef A I-Aff/uM,t r It 0. S. mfftth tf. 

18 Bom. L. B. 1007 35 I. C. 902 - 31 M L J. 324. In rtekeming the period of 20 days allowed by’ Art. I5l. 
APPUCABILrrv-ASSIGNkE FROM SECRETARY OF , the appellar.i is. under S. 12 of the Act. entitled to an ex- 
STATE. cUswo of the time during which he was procuring a copy of 

- Suit by- . , 1 the detreAnd a copy of the judgment, though by Ihe rule* 

Art. 149 held inapplicable to a »wit by an a«gnee from | of the Coort such cities are not required lo be annexed to 
the Secretary of Slate. (Sir Arthur IV,hem.) MAHARAJA ihe memorandum of appeal. 
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LIMITATION ACT IX OF 1908-,'tWi.) 

Art. 151-(6\W.) 

S. 12 of tl*- Act nuke- no reference to the Code of Civil 
Procedure nr to any other Act. It ik*' r^t sat why the 
time i' to U- ivlnrlstl. Ivt simply enact' it a* a j»«iti»e 
Mm.! /•‘hi i'Ulhmvt.) JlJliOV' N. M ki\T.S. 

CHE1TIAR. (1928; 551 A 161 6 R 302 

47C. L J 510-5 0 W.N.479- 
AIR 1928 P C 103 30 Bom LB 842 - 
20 A. L J- 657 32 C W. N 815 28L W 207 = 
109 I C 1 54 M L J. 296 

--Alt. 158 —/imitJtis* A;/ uni/t-C/mf* duty /.• 

fjt, u, tut a w •!*<mu *i fl/J. 

An appli«.iti"n to **t a'ide an award ma te alter the 
pci id! pren ribul by Ail. )5*of the Lixiutioe Ait ough: 
not to I* tntcilaiiKtl by the Court, even though the partii-' 
iln not lake the ubyction that it i> limed ( 10 ). {Istd 
Mn. night, n.) CiHI)l..\M Jll AN I MUHAUUAD IllS&tN. 
(1901) 291 A. 51 29 C. 167(185;- 6 C. W. N 226 ■ 

4 Bom L R 161-25 P R 1902 8Sar 154 ■ 

12MLJ 77 

-Arts 1G3 176 ftpyftraUty—Utalh 4 *kjU +1 

till beloie hearing «f 'uit— .\|>|<5c.it><>n by hi' lajal Reprr 
xntaliie to l«* brought on remed. S// LIMITATION \n 
or HO*. Am I'll. 1 63. (1913)40 IA 151 35 A 331 

-Arts. 176.163- ltf/i..ih/ity—/Kjth .7 +4/flu* | 

IiH k'hvt homng H tnil—Afy/itnh. U 4, 4>< /.\ul 
R/fr/t, Iil ilny /<• K h/tight ,H r/tt/J. 

Rules Kft V of U.9of (MM\ are inappficable to a ca«* in , 
vchith a Mile plaintiff die- before the hearing nf the *ij| and 
the suit i» di*misHil lor mm appearance. In such a ca»e an 
application liy hi' legal reprtM-nlatire to have hi' name 
substituted in place of the ibceasetl ureter 0. 22 . K. .1 uf ( 

I*. C. is. il filed within the |*iiod of 6 month' of the date 
of the «kalh ol the tinea >«d. well within time under Art. |76 
of the limitation Act of I'KW. Ail. 16.3 i» inapjdnaide In 
such a ca*e. {/.it Shnv.) |)1HI It VK.MSII Singh .• 
Hahib SIIAII: (1913) 40 I A. 151 39A 331 - 

17 C W N 829 11 A L J 625 18 C L J 9 . 

15 Bom L. R 610 14 M L T 33 . 
(1913; M. W N 566- 16 0. C 191 25 M L J 148 

Art. 181. 

Al-PIH ATHIN mm.y MEANING or. 

■- Ctrlifati **/ piymtnt h J.<r//UJ,, nndo n , 

l\,R.2{\)*fC.Pf.if a*. 

The men- certification l*y the ties 

rev ladder nl a payment 
to him out of Court by the ju.lgment-.lrUo* under O. 2l. k. 

2 (I) o(C.P.C.. i' inn an application villain the meaning of 
Ait. 181. The mere fnt that the document In which th 
tlecrw-hohler intends l«. c«tify .ml .lot' unify m xvofd- 
ance will, the 'aid rule i' called Jn ••jpp|hatioo"and i' in 
the form of a petition i.rnr.4 alter the real natme of the 
procedure and Convert what is really no nawe than a certifi¬ 
cate of cetlam payments into an "application" within the 
meaning of Art. 181. {Sir/*«<//,< SnnJ/n/n.) Rm 
SHkl rKAKASH SINGH ALL Ml \B VD BANK. LTD. 
(1928) 561 A 30.33C.W N 267 - 29 L W 161 = 

3 Luck. 684 ^ 27 A L J. 33 = 6 0. W N 29 w 
31 Born L.R 239*1141 C.58l = 

A I R 1929 P C 19 = 56 M L J. 233 
Legal rfprfsentative. 

-- f'^"r *( JtttavJ in f«uui** a/-A.r,v („ n . 1 

'*V'r « <’> m-F.x/, m„ n /f-hmititun-Apfli. 

into'n tit/d Vitkin 3 j/,m ,.f / <fU / R/fr.^jtir/ hr if 

fkiimng potutri/it—X/t fon/J. 

On 27 7 l'XK. a <btr« was rmule against A. who had been 
brought on record a* the legal representative of the deeeas- . 


LIMITATION ACT IX OF 190MC™/./.) 

Art m-iCc*td.) 

1-F.GAL R EP R ES ES TATI V t-~{Onrd.) 
td defetxlant, J. Ei brother. The decree did not make E 
pct>or.alIy fiaUe. but declared that the decretal amount wat 
to be reali'ed by the <ale of the property of J in Fi hands. 

the death of /. £ sie .1 /. widow for the recowry of 
p sK-:oo of Ji property which she had taken possessica 
of; That suit was decreed in Ft favour by the sub jidge. 
Hi' devi'km was revered by the High Court on apoeal, but 
rcsored on further appeal by the Privy Council, on 
22-7-1914. ft widow remained throughout in posses- 
son of ft prrpeity. and F. obtained possession of it 
only afie; the decision of tlie Privy Council, Though the 
sob-judge hail decided in Ft favour, execution of his decree 
was stayed l«y the High Court pending the disposal of the 
appeal to it. 

On an application made in December I9H for exccutim 
of the decree of 1906. h/U that the application was M 
kantd. 

Art. |S| was the Article applicable to tire case, but tk 
applkathm wa' not laired under it. because under it an ap 
pis- Jtwm to of.uie the ilnree was necessary' ^ (bat appli 
cati.ur .. aid l« made within 3 year' of the time when the 
light to ajfdy fil'i accrued, which was in 1914. {L»J 
Philhmtit.) MaHARAK Of f)\kHH \NGA IfOMESH- 
»AK Singh. (1920) 481 A. 17 (223)= 

(1921; M W N 21 13L W 546- 33C- L. J IM- 
19 A L J. 26-C Pat L. J 132-25C. W. N. 337= 
LR 2(P C.) 1 23 Bom L R 721 591. C 636- 
30 M. L.T 189 = 40 M L J-l 

Mortgage suit-Finai. oecref in-appucv 

7ION JOR-LlMII AllON-STARTING POINT. 
- Prfhmtmry d/,r//—Altimjnu m affot! <■/. 

If an appeal is preferred againrt the preliminary decr« »n 
a mortgage Miit. the final decree is the decree of the appel¬ 
late i<«iri -if final jurisdiction, and. when that decree is p»- 
•cxl. it is that decree and only that which can be made 
in the tau'e iwtwcen the patties. H/nu the period of liw 
ution f« an app'ication for the making of a final 
Mish a case runs, not from the expiry of the time fi«d °1 
the anginal preliminary decree, but from the date when c« 
appeal again't that decree tlw appeal was dismissed. (I’»- 
/.wnt /hntdin.) JOW'Al) lU'SSUN r. CF.NDAN SINGH- 
(1926) 631 A 197 - 6 Pat 24 - 24 A. L J- 765* 
7 Pat L T. 575 - (1926) M W.N.591 3 
44C.L J 63 -30. W.N 690 = 24L W.394- 
28 Bom. L R. 1395 31C. W. N- 6J« 

A. I. R 1926 P C. 93- 98 I. C. 499 -51 M. L. I <8‘- 

- Pr/hminary J/rr//—Aff.\il frm—Dttrt/i*, 

/tf,tiding tm/ f/r fo}tn,nt—f.tfiry >>f f/iid kft" 

WUre there has been an appeal from a preliminary f" 0 "’ 
gage decree under 0. 34. R. 4 (!) of C.P.C., and the appjh 
late court has not extended the time for payment, the pen« 
of three years within which, under the Indian Limit*!** 
Act ol 1908. Art. 181 . an application for a final decree under 
O. 34. R. 5 (2) C.P.C.. must be made runs from the date" 
the decree of the appellate court, not from the expiry of “J 
time f« payment fixed by the preliminary decree. Tbi* »■ 
appTres. notwithstanding that, before the date of the aPI* 1 ' 
Dte decision, three years after the time fixed for redernpt** 
by the first court decree had expired, and therefore tw‘ 
decree wa« dead liefore the appellate court gat e its deci***- 

Thejarisdictioo of the appdUte court is not touched^ 
the Limitation Act. and when an aopellant appeals. unW» 
there i' some rule dismissing the apoeal for want of tin* * 
an order is procured dismissing it. his appeal stands till « li 
heard. Therefore the appellate court has a right to deter¬ 
mine the appeal, and it has jurisdiction to pass its deert* 
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LIMITATION ACT IX OF 1908-(tW./.) 

Art. 181—(CVW.) 

Mortgage suit—Final decree in-appi.k a . 

TION FOR - LIMITATION—START1NC POIST- 

(Lard PhiUimort.) FlTZ HOLMES r. BASk CM I'PI'ER 
INDIA. LTD. (1926) 541 A 52 - 8 Lab 253 = 

31 C. W.N. 414 45 C L.J 297 8 Pat. LT. 377 
29 Bom. L. R 792 25 L. W. 722 -25 A L J 78 
(1927)M.W.N.87-40.W N 181- 
38 M L T.P.C 46 28PunjLB117- 
100 I. C. 22-A. I B 1927 P. C. 25-52 M. L J 366. 

-Arts 181. 182— St'irlin; friali an/,r—Di'lin< 

lion. 

There is a great difference klwetn Art*. I/'* am! I*** «f | 
Che Limitaiion Ad of 1877; for Alt 179 aligns a M 
starling point of lime, whereas Art. 180 assign* <*e that i* 
dependent on the right to enforce the judgment c IM»L (/>■»*/ 
/MW) Naviv ihoo r. Turner. 

(1889) 16 L A 156 --13 B. 520 (531)-5 Sar. 400 
Art. 182 

APPEAL FROM DECREE—LIMITATION FOR LXLCU 

tion in casi; ok—Starting point or. 

II is admitted that, in a case in which a decree ha* beet, 
appealed from, the date from which the period of three 
years allowed for the execution of the decree is to be calcu¬ 
lated is the date of the appellate decree; whether that 
decree is to be treated as the decree to U executed. w tlx 
appeal of which it »* the termination is to I* deemed "a 
proceeding taken to keep the original ikiM in force" within 
the meaning of S. 20 of the Limitation Act of l*5» 
(488 9). (Sir Jemo If. CAuU). KRIMO KlNKUR KOi 
r. Kajah Bukrodacauxt Rov. 

(1872) 14 MI A 465 17 WB 292-10 BLR 10U 

i oUtD DW 

- Dumiiwl ef apftal M Jtfinll *f W*"— 

Efffd. 

In a case in which an appeal against a deuce i> dismissal 
for want of prosecution. the peiiod of three jear* named in 
Art. 182 of the Limitation Act of 1908 rwns from the date 
of the decree appealed again*! and not from the dated tlx 
order to dismiss the appeal for want .4 prows wtt«m (34' 4). 
(lord Athom). SACH1NDRA NATH ROY r. M .HARAj 
BAHADUR SlNOII. (1921) 481A 335 

49 C. 203 (213) LB 3 PC 174 
A. I B. 1922 P C. 187 30M.LT 96 
24 Bom. L. R. 659 =(1922) M.W.N 338- 
26 C.W N. 859-4 U P.L B P.C. 57 74 I.C. 660 

- privy Cenmil afftal fnm /((nt-Lart fer-Af 

fli (alien hr—Piling of—EJfut. 

An application for leave to appeal to her Majesty in 
Council is not equivalent lo an appeal and doe* not operate 
as a stay of execution. Limitation for execution ol a decree 
of the High Court runs from the date of the decree nctwith 
standing that an application U filed for leave to appeal o 
Her Majesty in Council against the said decree (20/). 
(Ur/ Dairy.) RAJAH KOTAGIRI ViSKATA SUBRaMA 
RAO RAJAH VKI.LANKI VENKATARAMA RAO. 

(1900 271 A. 197-24 M. 1(12) = 4 C.W N. 725 
2Bom.LB.771-7 8ar.678- 10MLJ.221 
- Privy Cfiinut affral diimnird fer /(fault ef fw 

f *uJder rule V of the Order in Council of the I3th of 
June, 1853, w hen an appellant in an appeal to His Majerty 
in Council or his agent does not take effectual steps for the 
persecution of the appeal, the appeal stands dismived with¬ 
out further order. The dismissal for want of prosecwticm of 
an appeal to His Majesty in Council b not by a final decree 
or order of his Majesty in Council made in the appeal within 
the meaning of cl. 2 of Art. 182 of the Limiutkn Act of 
1908. No such order need be made in the appeal. 


LIMITATION ACT IX OF 1908- (C.W.) 

Ait. 182 MG'*!/.) 

Am AL FROM lltTREfc-UMIl ATIUN FOR EXECU¬ 
TION in cask: ot—S tarting foist o v — iCnad .) 

Where therefore an appeal to HU Majesty in Council was 
dismissed for default of pn>H\utiin, AM that suc h dismis¬ 
sal «Bd not furnish a starting point of limitation for the 
execution of the desire, and that an application for cxc\u- 
tion filed more than 3 years after the dale of the decree 
appealed fiun Ut within 3 year* of the date of the clismis. 
salof the appeal to His Majesty in Council f«« default of 
prosecution was batied. (Sir J4« Edff.) ISAIUK NaTH 

MUNNI DEL (1914)41 1.A 104-36 A. 284 — 
18 OWN 740 - 231C 644 16 Bom LB.360-. 

12 A LJ 896-(1914) M W N- 437 16MLX1- 
1LW.729 19CLJ 574 - 27 ML J.l. 

- Stt act o» 1*77 —arts, i79 and iw. 

(1914)36 A 350(353 4). 

1)1 CREE OR ORDER REFERRED TO IN. 

.. — lU/j nfa,.(M( J(, r «.-/ tr/n. 

Art 182 of the Limitation Art if 1908 lefeis only to an 
order ot de.rcv made in sueli a form as to render it capable 
in tbeeir.uni'tame* of bring enfoietd. (L'tJ Pkilhmerr.) 
Maharaja of DARRHANGAr. Homeshwar Singh. 
(1920) 48 IA 17(22 3) (1821) M.W N. 21- 
13L.W 546 -33 CL J. 109 19A.LJ. 26- 
6Fat LJ 132 25 C. W.N 337 LB.2P.C.1- 
23 Bom L B 721 30 ML T 189 591C. 636 

40 ML J.l. 

Execution application. 

- CenhmulifH */finding—A’,* apfli/atiMi—TtU. 

On Augu.f 24.1888. an appliralion for execution of a 
decree upon a mortgage bond was made, ami an order was 
made cm Urrmkt 18. I8M. that the execution should pro¬ 
ceed ; and ether steps followed. On November 29, 1859, 
an order was made to the effect that, the properly to k sold 
king amcstral. thee aw dnmlil k rtiuck off the file, and the 
papers transferred lo lk Omit of the Of Its lor for the com- 
pMk n of the sale pfocefling*. 

lkccmkt 23. I»9. then apfieaitd another : " In 
i hi- case the dec rev holder has not up to this date deposited 
K I on account of the order for sale by auction, ami the 
t«py of the decree lo be sent to the Collector’s Court. 
Therefore it is ordered that in default of prosecution on the 
prt of the dewer holder the recoid be nut sent to the Col¬ 
lector s Court f« taking the said preceding*.” 

During the interval, however, that is. on February 15. 
1889. an appeal was preferred lo the High Court against the 
original order of December 18. 1888. under which the exe- 
cutiwi proceeded. The High Court allowed that appeal, 
lot the d«i*i.« of the High Court was reversed by Her 
Majesty in Council, the judgrmnt of the Board king deli¬ 
vered cm November 24,1894. and embodied in an Order in 
Ccuool of December 12. 1894. 

On Novem b er 23.1897. an application was made which 
by its terms asked that the sums doc by virtue of the decree 
be “reahwd by sak of lk mortgaged property," that “the 
execution case instituted the 24th August, 1888. which 
was sent lo the CoBcctor’s Court on the 29th November, 
1889 may be retired, and it may lie sent to I lie Collectors 
Cant, and bT issue of a warrant of arrest." 

HA/, affirming the High Court, that the application of 
November 23. 1897. was in substance as well as in form an 
appkatkn to revise and carry through a pending execution, 
suspended by no act or default of the decree-holder, and not 
an application to initiate a new one. and that it was accord¬ 
ingly not barred by bmitatioa. 

It was ccmtended for the appellant that the former exe¬ 
cution proceedings were finals disposed of ami came to an 
end bj ibe orders of November 29 and December 29,1889, 


THE PRIVY COUNCIL DIGEST 


LIMITATION ACT IX OF 1008-(£VW.) 

Art. 282 -ICntd) 

Eximios application— iCau/J.) 


or one of th -m. ami llui the pi*-«ni aj>j»lKa!t<'i o«uU ucly 
lie icg.»r<l«:l a* iw f«>r a fu-sh rxnil»n. and therefore was 
harrcri under Ail. 1/9 u< the I initaiion A«1 *»f 1877. 
Hut the first of iho^ronko »a» in aid ol the txt\uli<i>. As 
to the second milci. attaining it to hate teen perfectly 
regular, it was in rv» hu-c a final order. If the appeal to 
the High Court against th<~- |*««ding* at*l the )«fgme«t 
of tha. Court, and the appeal ;<• Her Ma^ty in Coir, il 
rendered necessity by that judgment. had not inteneoel to 
interrupt theC oqim- of the exesuti-m. theic was nothing in 
the terms of the onlcr to preclude the decree holdei from 
coming again to the Omit, satisfying the conditions indica¬ 
ted in the order, ami obtaining the iran*mi"ion of the ca*e 
to the Collector's Court. Their Lordships are of opinion 
that the execution pr<» ruling' cummemrd hy the petitk* of 
August 24, 1888 nerc ne'er finally disposed of. (Si/ 
Arthur ii ' i / hw .) Shaikh Kamakuddin Ahmad 
Jaw Milk I.AL (1905) 321A 102 - 27 A 334" 
1 C.LJ 381-9CWN 601 2ALJ 397- 
7 Bom L R 433 8 Sar. 810 -15 M L J. 258 


■Set C. P.C.OF l'XK-S.48. 

(1929)57 M L J.184. 


-Striking off of-Effect. S/e EXECUTION APPLI- 

C.VI ION—S rKIKINC*. OFF. 


MORTGAGE. 


- Joint Mortgagt J/ht—Suil lor reentry of. against 

all mortgagors—Preliminary de/ret in, n parte j’jiui! on , 
defendant, and m mints against rthen—Setting and,- a/ 
ex parte decree a g unit that defendant and fresh deeree fits 
ed againit him—Execution of decree in iiit—hmitati.'n « 
again it alt de/endanti—Starling faint tf. 

In a suit for the recovery of a joint mortgage debt from | 
all the mortgagors jointly, a preliminary decree *a» passed l 
on 25 8-l'XX) again*! all the defendants, the pdgment 
against S, one of them, going by default .4 appearance. 
That decree *i> made ab-lute on 2I-IM90I. | n the 
intenal. however. S applied fur a review of the jadgnwnt of 
25 X l'AOO on the ground that *he had nevtf been served 
with process. That application »as allowed on appeal on 
11 3-1902, the case was re heard against S. and judgment 
was given against her by the first Court on 15 8 1902. and 
by the High Court on appeal on 1611 1904. On 27 II 1905 
a decree absolute was made against her by the trial Court. 

Held that an application filed by the plaintiff on 
21-12-1905 against all ihe.lefemlants for execution by sale ol 
the mortgaged property was not barred against any of the 
defendants. 

The judgment of 25 8-1900 was treated by the Court and 
by the pirlir* as a mere step in the granting of the rebel 
for which the plaintiff was asking and to which, as it 
ultimately turned nut, he was entitled, namely, a decree 
against all the defendants jointly. The decree of 16-11-1904 
was the second step j„ granting to the plaintiff the relief to 
which he was entitled. It supplemented and completed the 
deerrt of 2.-* 8 1900. and for the first time gave to the plain¬ 
tiff that w hich would alone justify him in applying for the 
joint execution to which he was entitled. It is from the 
date of this last judgment (November 16.1901). or rather 
from the date when it was made absolute ( Vox ember 27. 
190.s) that the time under the Statute (Art. 179 of the Limi 
tation Act of 1877) began to run. It was then for the firs 
tune that the Court granted a complete decree to the res 
pendent (43 4). (Lord Mersey). ASH FAQ HUSAIN v. 
GauriSahai. (1911)381. A. 37=33 A. 3*4(3701)= 
(1911) 2 M. W. N. 177=15 C-W.N-370= 


LIMITATION ACT IX OF 1908-(C*«M) 

Art. 182 -(Contd.) 

MOR 1 G 4 CF MC'Htd.) 

8 A L J. 332-13 C. L. J. 351=9 M. L.T.3M- 
13 Bom L R 367 = 4 Bur.L.T.121 = 
9I.C. 975 = 21 M. L. J. 1140. 

- Prirt marl gill. ’< nut- Sihefnent mortgagees in- 

f/eaded in—Detite in fa;**r of-Exeeution ef, hy lail if 
them—limitation— Xegfigenee tf /then if sorts. 

After decree every party to a suit is an actor and can take 
step, to enforce the decree. And if tku is true in other 
cases. Ss» espceially is it true when it is a case of a mort¬ 
gagee. the amount of whose debt has been ascertained and 
decreed (133). 

Where, therefore, in a suit by a first mortgagee to which 
the 2nd. 3rd and 4th mortgage were parties, the amounts 
to which the 2nd. 3rd and 4th mortgagees were entitled were 
ascertained and decree!, he/d that the 4th mortgagee was 
bound to extoue the decree in hi* favour w ithin the period 
prescribed by the limitation Act. notwithstanding that the 
other mortgagees weic »o slow in e»mi>iug their rights as to 
imperil his. and that it was idle for him to say, in answer to 
a plea of limitation, that he wa> waiting for previous nert- 
gageesto take step* (133). (Lard Phil/im,re). BaNKU 
BEHARI CHUTFRJINakaindas Ditt. 

(1927) 641. A. 129 =54 C 500■ 45 C. L. J. 507“ 
26 L W 180 41927) M.W.N.}36‘ 
4 0 W N. 474 1011. C 21-31 C.W N 689“ 
38 M. L T. (P C.) 90 = 29 Bom. L. B- 850* 
A I R (1927) P. C. 75-52 M. L- J.665- 

- Sale-Decree for-Ordei ahiolu/e in-Affh^ 1 

for—fj mi tat tan—Starting faint. 

It was contended Hut where a decree nisi for sale is made 
in a mortgage suit the period of limitation mentioned » n “J* 
limitation Act of 1877 i* in effect three years plw’ 1 * 
months, the period given by the decree for redrmjrion. TW 
view is not cor reel. The sale is merely something to« 
done under the decree. A certain tin* is fixed by the decree 
within which it it to br done. Iwi the decree is operative 
from its date and it is the len ;th of time during which d ® 
operative that the Limitation Act looks to (344 5). W** 
. Umion ). Sachin dr a Nath rov r. MaharaJ B*ha 
i.I’R Singh. (1921)48 1. A 335 -49 C- 203 (2Hr 
LB 3 P C. 174 = A I R 1922 P-C-187 
30 M.L.T 96=21 Bom L K »»' 
(1922) M. W. N. 338-26 C- W. N.«9-J 

4 U. P.LR P.C 57=741-0-660 

-Sale-Decree of High Court for-Order absolflie- 

Application for-I.imitation-P.ivy Council appeal 
dr\-re* dismissed for default of prosecution. Stt ACT 
1177-ARTS. 179 AND 180 (1914) 36 A. 350 (35W 


Proper Court. 

- Decree transmitted for execution to another (**[ 

and not re-trammitted—Aff/ieation to original 
mention hy sale of tmmoreaKe freferty within inh» ,( ‘ 
lion of Court of transfer-If to frofer Court. , 

A money decree of the District Court of V< 

5—4—1904, was. on the application of the 
transmitted for execution, by order date! 30-9-1**. ” 
the Court of the District Mun»f of P. The copy ^ ^ 
derree sent to the Munsif’s Court for execution ana _ 
certificate of non-satisfaction were not returned by 
Munsif to the District Court of V till 3—8—1910. 

After the transmission of the decree to the MunSu* 
of P . the decree-holder applied to the Munsifs wurt ot ^ 
for the attachment of the judgment-debtor’s imra0 '^ l v e 
property which was situate within the local •. 

jarisdicticm oi that court, and the property was attach* 0 
execution of the docree.. But nothing further was don*. 


THE PRIVY COUNCIL DIGEST 


LIMITATION ACT IX OF 1MHCMO 
Art. 182-(CW</.) 

Proper Court-(CW*) 


LIMITATION ACT IX OF UOMCa*/.) 

Aits 182 (7; and 181-(CV«tf.) 

cL 7 of Ail. 182 r.| ( Lt I iiriljt'xn At! theirforv applied 


11 n uw? Ii„ .r In iL— FnMMf. upon the nwuniiuii4« of the device on 

-»«-r ,hr "f • , " hc 

retnnifmed to the District Court off*. Noth-g wa> (1927)511 A 272- 5 R. 422 1 Luck C 192 
done on that appiiaiion. ( 1927 ) M w N , l2 w Boin L R 1014 = 

On 27-1-1910 the decree-holder presented 4 fir^h 1$C L J 123 39MLT 144 32C W.N. 1 
petition to ibe District Court of V for the execution of th* 26 L W 751 ^ 1011 C. 736 

decree by sale of the immoveable piopeity whkh had Um A I. R 1927 P C 146 = 53 M. L J 22. 

attached by the Court of the Monsif. alleging that tbc 

decree had been returned to the District Cowl. Art 183 

Htld, that the application of 27-4- -1910 was not made APPLICABILITY-INSOLVENCY Court. 

“J*i-*— tntsrnl up in 

under Art. 182 of the lam,tat on Act of W H* Cow. pursuant to- Kusuti.m of-Umi«ation. AY, 

d ( f f « h f d **•■*!°‘ ,h, l J/yiC£ Insolvency—High Court-InsolvencyCourt. 
o n 30-9-l'JW to the Cowtul 1889; 16 I A 156(162 3) •- 13 B 520 

culion by the latter Court, live copy of Ihe decree *itn 

Ihe non satisfaction certificate wav not letuined to the MORlCAGg SUIT. 

District Court until 3-8-1910. Hence the applicant of _ u l, 

13—12—1907 for execution of ihe decree by sale of the i» . „ 'T?/ ' ^ ' ^ 


v«-t££r: rsi&itfti 

not i'oihe Diiirit. Ccnrif. Hut k»i* Pg*>7 .*!?“ 


tss » £ s, £35 ns. sirs 

» "i!S: : ~« as SIS 53C 

4 L. W. 658 -18 Bon L * t^I^VmLJ »0 - *o the srit and for a. orfer granting kZo sell 

the iiMigaicd property in pursuance of the decree of 
STEMN AID OF EXECUTION 1 I6-1J-IW*. Held the judgment of the High 

, , ... .. Court) that tne appfcatf* wa» .«* ”ln enforce a jadgment 

- CtrUfMlm •( M"'*< hto'jtiM'irt. , W ~ « ilhin lbr 1BcaniftK „( Art. |RJ of Jwhetlule I >A 

Quatrt whether the <crti 6 cat,on decreeholdef nl a ^ 1 ^, 4 ,, l90*. aw U.,.l mdtoh VttMl made 
,yment which had been made ool of («*l»-‘a^; ..thin Uehe ,e*.» from the .He fiu-J fur pajrmnt. (Urd 


36I.C. 682-31 M L J 300 

STEP IN AIDOF EXECtntOM 

■CtrlifaHt" *t Nl”‘*‘ h J '"" •( *• . 


payment which had Deen mate our or v mh m ‘aosiaei, « 

of a decree is a ^epdnaid-ofMicutmn “ of the decree sh>) Ml'SSc IM. PaRRUCK !•. SARAT ChuNDER 
within the meaning of Art. J821(5). (Jrr W* MUKFRJEF 11914) 421. A 88 42 C 776 

/«.) RAJA SHRI PRAXASH Sim.H r-. ALUHAJCD 19 C W N 561 = 2 LW. 282 17 Bom. L R 408 
Bank. Ltd. (1928) 561. A 30-33C. W. N.. 267 21C L J 118 17 M L. T 120» 

29L. W. 161-3Luck 684 - 27 A. L J. 33 = 27 I C 683^28MLJ 47 

60. W. 11.29*31 Bon LR-239 = 114 1. C. 681= „ 

A. I. R 1929 P. C. 19 *56 M L J. 233 - Tnumt! iutu m-A^utUtH, 

h rmixmml */ KtUwr. 

-Art*. 182 (7) and 181-tf-W M"'”' -?'"" , The right of a mortgagee to a persmal decree accrue.. 

lit* m dffaull—Dterft prmdtag Itr-hstatium •(- , ilhin lbe ^ ^ Afl l8 j 0 , |bf y m j U(ion Ac , , lf 

hmilalicn-Timt at **t<k nt*‘ Itftiuiutn «, u. 1908 ahng «ith his other right*, when the final decree is 
0„ 30—9—1916, the repocident. the wife of the appellant. ^ If he ,o exercise i; in time, he must abo take 
obtained a decree by which certain proper^, .ontatncl in | li-dj . Ufps (« tbtM pro^jnp which are a necessary 
a lbt attached to the decree were to be of prehmirury (134). 

the appellant, who was to pay to the respondent annoallj a A nwtgagw cannot, it i* tree, have a personal decree 
sum of Rs. 2.000 in the month kasen, or in default of paj ^ |he nKrtgaged properties have been exhausted b) sale, 
ment of the same (Rs. 2.000 annually) the *aid property cw- Bj, this does mA mean that he can first wait till just short 


the appellant, who was to pay to the respondent aiuwally a 
sum of Rs. 2.000 in the month kasen. o, in default of pay¬ 
ment of the same (Rs. 2.000 annually) the sa,d property con¬ 
tained in the said list would be made over to the respond 
ent. . ... _ . , 


of twelve years before selling and then take another period 


t. ■ jwst short of twelve year* for a personal decree (133-4). 

On 8—10—1924, the respondent filed an application f« n , Umirtm) B ANKU bEHARI CHATTER jl v. 

execuGon of the decree against appellant in ctelartt or NaRaISDaS Dm ( 192 7 ) 54 I. a. 129 - 54 C 500 - 


payment of two instalments of R*. 2000 «rh for the years 4& (j L J 507 - 26 L W 180=<1927) M W. N 


1923 and 1924 respectively, and chimed that »i the yidg 4 0. W N 474 -1011C 24 - 31C W N 689 - 

ment-debtor had failed topay accwdmg tothe teree the 38 M L T (P. C) 90 = 29 Bom. L B. 860 ^ 

Court might direct the Mttrjo l the lands in the said lat A l R 1927 P. C 76 = 62 M L J. 666. 

by the appellant to the respondent. 

Htld. that the application was not barred either as to the PRIW COUNCIL—ORDER IN COUNCIL, 

payments lot 1923 and 1924 or as to delivery of possession. - Enfcurmtxi tf—LmiUhtn. 

Upon the true construct:*, of the decree each instalment It appears to have been decided in India that what a , e 
as it became doe was a claim originating under the decree there termed “ the decrees of the Privy Council,’’ are not 
from the date when such claim woe, and the provinces of I subject to any taw of limitation. The pound of the deci 


THh PRIVY COUNCIL DIGEST 


LIMITATION ACT IX OF 1908- iW'.) 

Art. lfcMC «•«/.) 

I'KIW * nt M ll.-ORDER IN <01X01.— (C'VfJ.) 
sim mi it.* I«* luic l«tn, lh.il the Ihilrt *4 llrr Maj.-ty in 
Cuuniil Ling an .nl «inw by liilwrof Her prerogative. il 
**» not competent l'>i be Indian !■. :• limit the 

tin* within which that order u«LI It enfm.ui. Thcii 
DiriMiip* aie not prepared. without lull argument and cui 
'iilu.it mi. In iKicpt this ruling a* (amt. M>«h! the 
iinol mi ever l«- b'Mght here. u will haw t«> \k uevidtted 
whether the Oulu in G« n il it*' nine than prrviil* what 
shall I* the final<U\m- in the*an-- leaving it I* cxr- 
mini by lli<*- iiilinaiy •>! th> m IimIu. It 

may well thu* finally jneitain awl define the light* <4 the 
|Uitie* witlmut U-lic-ving them firm th< •44ig4ln« iroj.i'td 
upon tlicm In - the genual law <4 etifoning thee right* with 
linedilijfmc—a nutter with whuh the prerogative has no 
••nweil (4'»2 .V) (&/ pm .. If cW;,/c.) KklSIo KIN 

Kl'K KOV k.vl All HUKINilurU'NT KOV 

< 18721H M. I. A. 465-17 W R 292 
10 B L R 101 2 Suth 564 
REVIVAL OF DICREF. 

--7*»<»«'***i'n'n •"/ Jurtt t* /hitrut Cmnt M ,u<n 

li.<u //«i. 

An apphcuiiofi fw inn -ihi w a of a tkvrce fium the 
High foul I to a Dhtrkt Couit i> not by iMf a revivalc4 
the deuce within the meaning of Ait. 18$ *4 the limitation 
Ail of 1*108, ina'imuh a* it L a m«e mmi'ltiul a<t <4 an 
wither wf the Court ami not the fidicial a>t <4 a Judge 

(l«X 

Ihld that, that view wa* n>A aflntcd by the virCMl- 
si,line that tile judgment ilcUnr wa» served with make <4 
the appbatMi f<« luiMni'soo. that he appealed purvunt 
toll* notice Jml rawd .»l»^tion% l»the outer, and that 
theieu|Mi .i mi«ent onlei wa* mail whuh. howewr. hail 
no mole effeit than that of pmiing the order f«w UaiwnL 
'ion in form, leaving all nbki tion' <4 MrtNantr to l« raised 
in the Di'tiivl Court (|J4 5.) f/W RhHimne.) H.ANKU 

Behari chatterii Naraindas Durr. 

(1927) 541 A. 129 54 C 500 45C LJ 507 
261. W 180 -(1927) M W N 336- 
40 W N 474- 101 1 C 24 31 CWN 589- 
38M L T (P C)90 - 29Bom L R 850- 
A I R 1927 P C 75-52 M L J 565 

LIMITATION ACT AND CIVIL PROCEDURE 
CODE AMENDMENT ACT VI OF 1892 

- Ef«t. 

The Act VI of 1892 d<*> nothing more than express the 
tiue meaning of the C. P.C. i4 1882(50). {L.‘,d//.* 
h.*u.) TllAKUR PERSHAD r. SHEIKH F.YKIR ULLAH. 

(1894)221 A. 44 17 A 106(112)- 
6Sar 526 5M L J 3. 

LITIGANT 

- D/fUm/iia ip in indu-Beginning ui/i hi 

ihitiuiNf darn, 

Tl* ilill'Miltic'of a liti-ant in India hrgin when he ha* 
oLaincd a ihvitt (M2). (Sir Jemei II’ C Wri/e.) GENE 
k it M ANAGKROF THE k.\J DURBIIANCAr. M.VHARAJ AH 
COOMAR k.vMAPlT SlNCH. (1872) 14 M I A 605 ‘ 

17 w. R 459-10 B L. B 294- 
2Sutb 576 -3 Sar. 117 

LITIGATION. 

ACKEEMEM CKEAIING INTEREST IN SUBJECT OF 
AGREEMENT TO FINANCE. 

AGREEMENT TO SHARE SUBJECT OF. 

Compromise of. 

Deed false-setting up of. 


LITIGATION—(tV»/4.) 

Defendant—Examination of, before plaintiff 
OR HIS WITNESSES. 

Delay in conduct of. 

Evidence in. 

False case. 

Faise evidence. 

Fruits of—assignment of. 

INCONSISTENCY' IN CASE PUT FORWARD IN. 

INCONSISTENT POSITIONS IN— MAINTAINABILITY- 
ESTOPPEI. 

Indian litigation. 

Judgments conflicting and contradictory- in. 

IJTIGAIION NOT mte, fvr/tt. 

opponent-examination of pariy bv-forcing 
or. 

*>fPOSING CASE. 

Pkopl RTY-IJTH.AlION RESPECTING—MEANING OF. 

PkOriRIY SUBIICT OF. OR PROPERTY' TO BE RE¬ 
COVERED BY. 

Sale of property subject of. 

Agreement creating interest in subject of. 

- S.x Litigation - Property' subject of, or 

PROPLRTV TO BE RECOVERED BY-ACREEMENT CREAT¬ 
ING INTEREST PC. 

Agreement to finance 

- C*mfumiu »( hU’jtim-Comoil ,<l finjiuitr !>- 

/’rtfiuen di tf-X/fJumg and (fed—Ccuuul to h ut/ * 

wh* piiiHt. 

An agiet rarnt l»y T, to 'upply fund' for carrying <* * 
IdigalMi whivh had littn lautKbed by R, provided that K 
dvjwld mrt uwoprumire with the rlefcndant, or file rannam 1 
m with rawal wiilnwH the«m*ctit of T. and that if A'. VaW 
f"» R. in the *aid litigatii* a<lvi«f<l him ftont the thro o 
i'ting tinwManre' «4 the Miit. that it would be better f° f 
A'. (o«*np<.n,is;. A* dnuhl agree to it and compromise or 
with Iraw the >uit. 

II<U. that it wa» traHnaUy cettain that ihcpatU*" 
the agrctHHWl intemh-d that the «■ event of T. and of 
Vakila Kflijxwmi'C \<y R should be oUained «■I) 

I it wa'i'KsUc lo obtain such cwrnent. that a tetm to tha> 
eflevt muvi therefure be implied to exist in the agt«ntroi. 
and that the giving of the consent of T himself toavompro- 
nu'c auepted by his representatives was not such a con®' 
tkm prevalent when it had become impossible for him ° 
(five it (21-2). {Urd Alkmien.) VVTSAVAY’A VEKmT* 
JAGAPATHI r. POOSAPATHI VlNKATAPATI. ^ 
(1924) 621. A. 1-48 M 230 = 20 L-W !29» 
A. I. B. 1924 P. C. 162=35 M L j.jlO' 
(1924) M W.N 607 = 26 Bom L B- 7W 

29 C W N 57 = 801 C 807 = 47 M LJ 93(127®> 

- Futktr dJumm und<r-Ri S kt u-Cmdtl"* /«’ 

,idml ti—.l<«*mti end xvutkfn of dnhruminll c" " 
m.min ehiiiJy iidtanad—f-Nrmiking .'( , . i 

An agreement to supply funds for a liligatiw 
been in*aituted by R pr.nided. inter ,i lm, that / 
advance for the proceedings of live said suit and a Pi* 
money up to 2 lakhs of rupevs subject to the conditio^ 
that, in respect of the rmney advanced by T from unx 
time, detailed receipts for the vakils’ day fees, etc,, 
stamps, and home rents, should lie furnished to him! 
as regards the whole of the balance, accounts of r««>^ 
and expenses should I* tendered to him and for th e i s “V 
ascertained, he should obtain receipt from R and 
pect to the money that might again be required, " stlC ~3 
at the request of R, advance money, look into accents, v 
get detailed vouchers for monies spent as alwve-stated ^ 
settle accounts then and there. 


THE PRIVY COUNCIL DIGEST 


LITIGATION—(CW.) 

Agreement to ftninc t-iCntd.) 

Held, on a construction of the agreement, that T wa> 
entitled to insistupon voucher* of the disbursements nude 
by R out of the sums advanced by T under the agreement 
and that R was bound to send vouchers of those di>buis«- 
ments whether demanded by T or not (15-6). (Lord Atkin- 
in.) Vatswaya Venkata Jagapati r. Poosapaihi 
VENKATAPATHl. (1924) 62I. A. 1 = 48 M 230 = 
20 L W.298=A. I B 1904 P C. 162* 
35 M.L.T. 210=( 1924) M. W N 607 = 
26 Bom. L E. 786 - 29 C. W. N. 57 = 801. C 807 = 
47 M. L. J. 93(122 3) 

- Salt of trefoil niiietof lilifaiion in eonuder. 

alin of—Validity—Cmideratm—False natal in dttd 
ai to—Effect. 

The suit was to recover the estate of one Krthipal. the , 
last male owner of the estate, after the death of hi* daughter 
who had succeeded to the same as his heiress. It was 
originally brought by A, who had been hdd to be the heir 
of the nearest collateral of Pirthee living at the daughter's 
death, and by the respondent, who claimed to be entitled to 
one moiety of the mtate under a purchase from A. Sub*- 

S ly to the institution of the suit, however, ,4 withdrew 
the case, and his name was on his own application 
struck off the record. Then arose the question whether the i 
respondent could sue alone. The defendant appellant, who | 
was in possession admittedly with*! title. contested the 
right of the respondent to sue alone on the pound that the 
sale to him was void as being champertous and a " gambl- 
ing in litigation " contrary to public policy. 

In the sale deed A stated his title by succession, the im¬ 
possibility of recovering possession from the defendant 
appellant without a suit, and his own inability to sue owing 
to want of money. ‘ So, therefore. " he went on to say. 

- he has told half the estate to the Kaja (respondent) for a 
lakh and a half of rupees. He acknowledges the receipt of 
one lakh". The balance of Rs. 50.000 was to remain on | 
deposit with the respondent to be e.pendtd in prosec utiwg 
the proposed suit and in paying a monthly stipend of Ks. 50 
to himself and Rs. 20 to amuktar. On the termination of 
the litigation he was to receive the balance. In the suit I 
the respondent and he were to act and work jointly, and the 
respondent was given full power to conduct the litigation 
and manage the eapenditure. 

The statement in the sale deed to the effect that one lakh 
had been paid to A was not in accordance with the fact. 
Probably the statement was introdwced by the draftsman 
under the notion that it might impart sane additional 
solemnity to the instrument. Apart from that untrue rec¬ 
tal in the sale d«d. however, there was no ftaw in the tran¬ 
saction. Without assistance A could not have prosecuted 
hU claim. There was nothing eitortionate a unreasonable 
In the terms of thebargin. There was no gambling m 
litigation. There was nothing contrary to public policy. 

ACHAL Ram m RAJA 

(1905) 32 LA. 113-27 A- 271 («£-• ® J' f} 
v n 1M-8 Sax 772-16M.L.J.197. 


tO O 166-8Six 772* 
AfrMinmt to ibire fobjict 


of. 


_C- LmOATlQH—PROPERTY SUBJECT OF. OR 

PROPERTY TO BE RECOVERED BY—AGREEMENT TO 

IH ARE. 


2)86 

LITIGATION— (C.W.) 

Compromise of. 

- (See alia COMPROMISE). 

-Consent of party to—Issue a* to-I-egal practitioner* 

engaged in litigatkm-Examiiution of-Necessity. Set 
Com promise—suit—Com promise ok-Consent of 
Party TO. (1922) 17 L. W. 481 (493). 

-Legal Practitioner—Compromise If. Stt LEGAL 

Practitioner-Compromise by. 

- Setting vide M-Fraudulent intentian-Xeeeiuly. 

The advice to enter into a compromix- rather than engage 
in bbgatkm. subject to be protracted by appeal, not only t<» 
the appellate cooit in India, lut tu England. canntR. in the 
absence of fraudulent intention, be deemed a ground for 
impeaching the sabdity «*f the compromise (24R). (Mr. 
futite B'Unanrt.) RaJUNDEK N’ARAlN RaE f. BljAl 
GOVIND SINGH. (1839)2 M. I A. 181 - 

1 Moo P C. 117-1 Sar. 176. 
Deed false-Setting up of 

- Deed nndnkedly genmne—Relief me faaf of—Xa 

hr ta. ... 

That a party i» pro lo«kd from relying upon a title e*ta- 
lli>htd by a devd .owlusis-ely cMablidiol to lie genuine, 
because be ha* L-liddy and wi. kedly «et up a false ileerl 
whkh. if treated as a conveyance and not a* a mere confirm 
Atino. may be inconsistent with that title. i» a proposition 
for which there i* no foundation cither in ica*on or in law. 
[UrJFkelmifoid.) PAlTABMIRANIEK f. VENKVTAROW 
sZckis (1870) 13 M I. A 660 (671)- 

15W B rp.C.)35-7B LB 136-2Sutb 410" 

2 8ar. 623. 

Defendant-Examination of. before plaintiff or bis 
witnesses 

Evidence-Partv-Deeen- 
(1823) 45 M L J. 363(368 9). 
Delay In Conduct of. 

an id party re^s'r.vilde f<*r-I)i>allovvan<v of, 
though *urtt*sful See PRIVY <OUN(U-AI-|‘L\L- 
Dclay in prosecution of. 

-Atv/i af-P. Cl d'Upfnwl ,f. 

Xhesr Lodships cannot but regard as lamentable live long, 
harassing, and eapensive liiigati** to which the Sannyab 
have been subjected in endeavouring to obtain the fruits of 
their decree of 1828 . an object which, although upwards of 
half a cefitorv has dap*cd since the date of the decree, they 
have not as yet attained (76). (Sir llama Fraeoek.) 
DINLNDRONATH SaNNYAL P. RaMCOOMAR CHOSE. 
(1881)81 A 65-7C. 107(119)- 10C.L.R 281 - 

4 Sar. 213. 

-Such delays as these are discreditable to any judicial 

system and their Lordships have no reason to think they 
are not to a Urge enenl avoidable. They vastly increase the 
casts, keep litigants in a state of aniious uncertainty, and 
orcn'dKr theu interest in many wap. (Lord Athnion.) 

c,ni> Husain Khan ». Hashim ali Khan. 

(1916) 43 L A 212 ( 236)^38 A. 627 (662 3)- 
(1916) 2 M W.N.577 - 21M L. T. 40 = 6 L. W. 378 = 
21 0 W. N. 133 - 26 C L J. 363 <14 A. L. J. 1248 - 
18 Bom L B 1037-19 0 C 192 = 1 Pat. L. W.167- 
36 LC. 104 = 31 M. L. J.607. 

-Litigation so prolonged becomes an instrument of 

oppress**, is discreditable to any judicial system. and every 
effort should be made to correct the abuse (293). (I^d 
Alhnion.) JHANDA SlNGH WaHID-UD-DiN. 

(1916) 431. A 284 - 38 A. 570 (681) = 
14 A. L. J. 1188 - 20M. L. T.629- 
(1916) 2 M W. N. 670 = 21 C. W.N.66- 
25C. L J. 624 - 6 L W. 189 = 19 Bom. L.B.1- 
361.0.38=31 M.L.J.760. 


Irregularity. See 


DANT. 
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LITIGATION 

Dsliy iu Conduct of— [(.VrfJ.) 

- 1: can ••nty be a misfortune that a dispete. whkh 

affect* a muter v> important a. the ii-fa, of miain--a 
ri-ht of great value f.* the Jerctap um and p.Kjwrify of 
any country -should hue been h ahevamc for a pniod 
exceeding 12 year*. (LrrJ Bu.kmjiUr.LC.) Sash kl 
ItHUSHAN MlSKA Jvon Pk \>rt «l> SlNGH DtO. 

(1916) 44 I A 46-H C 585<594 5)=6 L W. 2» ' 
19 Bom L B 416-21C. W. N. 377= 
21 M. L T. 303-15 A L J. 209- 
(1917; 31 W. N. 226 = 250. L J 265 = 

1 Pat. L W. 361 = 401. C. 139 = 32 M L J 2* 

-- ,U, y in mean* to ev«y one concerned. in 

whatever country he may l« need>e» expense, anxiety. am! 
disappointment, and to the poor and h«*M sdtor i> Kan 
oppression hard to lie burnt*. (L rJ Rmtkwutlfr. /.. C.) 
Peon an dan Pkashad Sin.;h r.oihhvri chow. 
DHK!. (1916)441 A 80186) = 44 C. 675 697 8)« 
(1917)M W N 470 19 Bom LB.437 - 6L W.65 
15 A L J. 375 1 Pat L W 527 = 22 M L T. 196 - 
25C.L J 573 = 21 C.W.N 786 391 C 346- 
r . 32 M L J 459 

-.s«y Community-Well blinc cm. 

(1917) 34 M L J. 361 '369 k 


■—Comment upon the length of the* pruceding» can- 
nut lie fauly made without fuller knowledge of all the atten¬ 
dant circumstances than their Lordships po*«>. That >«,h 
delay should l« pc^Uc j«xi6*> the reproach to whkh the 
adnuni'lraiton of the law U*> often and h> jauly made 
subject, a reproach which their lx>rd>kips arc tr.ou aaxvuus 
to remove (o30). (L ,J BmkmtUr.) M.vdHU Sudan 
‘ HOWDHkl v. C’H ANDkABATI CHOWDHR.UX. 

(1917)421. C 527 21 C W.N. 897 
(1917) M. W N 518 6L.W. 437. 
--It K now seventy years >incc Lori Macaulay printed 
<~t that the delay in Indian litigation constituted a rcp.u* h 
«.MH,r adm,mMra.i^.andilw,r LorvWrip* ferWith ,e*,t 
that this reproach has not been taken away. A period of 15 
years .s needlody long (or the determination of any suit, 
nnd more than that period has elapsed since the plain,. i„ 
I** proceed,ngc were M n,' 0 ) (W«£«> ) 
II tk ADAS ACIIARJVa (HOW Dill'It I r, SECRETARY or 

State roR India. 20 Bom l r 

(1917)431.C. 361 = 22M LT. 438 - *C. L J 590- 
„ (1918) M W. N 28. 

- s« Community—Well being-danger to 

(1917) 34 M L. J. 361 (369) 

-A S,”",irri szz 

22* <kl 7; rl ^ y : of title and reainabb 

m,' r'T. ° dKlMOm are conditions of com- 

mercial development, and both are lacking in wh a ca*e as 
he p,*ent. a caw whkh unfortunate* & 

V&iSIEsi lm, ii 

Tot 5. N 490=290 L J 443 = 21 Bom L B 589- 
10L. W. 26.(1919)M W. N 347=lX L VS- 

491. C. 620 = 36 M L J. 215. 
—“There appears to have l*en much delay in dbooriof 
of the appeal to the court below. So peat a (WayTd^ 
Pj-.ng of the appeal should have been avoided if Ls,Ne 
(I tvrunt W».) Ma IlMlT p. Maung Po pT 

fl9201M W ) w 1 , L ,c W ^J (2556)c31C L 3 
U92") M. W. N. 176 = 27 M. L- T. 139 = 551 C. 791 

Their Ixndships cannot part with this case without 

expressing once more their regret as to the intermit 

course of litigation m India. It cannot be for the welfare 


a?8$ 

LITIGATION— (feW.) 

Delay in Conduct of-(f**/,/.) 
of any community that the parch*** of property bough, in 
p*>l faith should be liable to endless quarrels arising out of 
hi, purchase, which continue, as they do in this case, and as 
they must in many, beyond the period of his natural life. 
Tbeir Lordship* refer once mere to this matter in the ear- 
nea hope that a .ondition of things which they regard as 
constituting a serious 1*4 upon the administration of justice 
vhoulri be removed. [/,.„/ BnikmaUn.) RaJA RAI BHAC- 

w at Dayal Singh * Ram ratan Sahu. 

(1921; 15 L. W 481-(1922) M. W. N. 102= 
4 U. P. L. B. (P.C.) 7= 24 Bom. L. R. 336- 
3Pat L T. 229 = 35 0 L J. 121=(1922)P. C.91= 
26 C. W N. 257 20 A. L. J. 26- 651. C. 69= 
42M.L. J. 243(247). 

-.Notwithstanding their efforts, their Lordships find 

ttut It has been impossible to accelerate the procedure of 
business in the courts of India, so as to prevent instances of 
delay, whkh bring discredit on the administration of jestke. 
n*ir lawdships fad rhermelves quite unable to deal as 
they would doire with the record of delay to which they 
have drawn attention. (/.W BmUaH/r.) UmiAM SlNCH 
V. GURDIP Singh. (1922) 38 C. L. J. 298= 

45 M. L J. 254 

-Their la«d>hip> must pause to comment upon the 

larrmtiblr delay whkh has taken place. These wits were 
ba«h started in I8V5 in respect ofdaims which, if weD- 
founded, would have accrued in 1892. It b Doe that some 
of the delay is to be accounted for !>y the fact that when the 
cases fir., came dcfme the District Judge, he attemptrdto 
deal with them In a short cut. and that time was «»«■• 
ed in the appeal from these orders and the consequent 
remand. Hat lie gave his second judgment in April. 1914. 
and it has taken till now to bring the matter before their 
l^r«bhip». Some delays are to be accounted for by the 
fact that in the agnate’s suit there were very many plaiatift 
and that all of them except the one plaintiff were made*- 
fendants in the other Miit; and that from lime to time deaths 
occurred, and that new parties bad to lie added by way cl 
revivor or supj4emtn'. Hut. even no. the delays are discre¬ 
ditable. (/W PkiUimhrt.) KtPSARA VENKATAPPAYYA 

: . Nayani VenkaTARaNGA Row. (1928)661. A. 21“ 
52 M. 175 - 29 L W. 118-(1929)M. W. N. 47“ 
33 C. W. N. 261 - 27 A. L J. 41-49 C. L. J. 148" 
31 Bom. L B 299=1141.0.17° 
A. I R. 1929 P. C 24 = 56 M. L J. 218 (228-9) 

--Their I wardships think it is of the utmost importance 

that the people in India should realise that the statements 
their Lordships have made, as to the essential duty on the 
part of litigants to use all reasonable speed to bring that 
cases to trial are not mere empty phrases; and their Lord- 
ships mean to enforce and make them effectual by the only 
instrument in their band*, by dealing with the question of 
the cost* on the appeal where the delay arises. (L*rJ Bui- 
VIRARHADRAYYA GARU V. MaHALAKSK- 
AMMA GARU. (1929) 34 0. w. N- 61«° 

32 Bom L B 492 - 31 L. W. 326 = 122 1. C. 306= 
A. I. B. 1930 P. C. 42-58 M. L J. 286 (292)- 
Evidence in. 

-Connected suits—Evidence in one of-Usc of. '* 

another—Defendants same but plaintiffs different. Sit 
EVIDFNCE— IJUGATlON— CONNFCTED SUITS- 

(1892) 191. A. 179 (181) -15 M- 60S (609)- 
——Cros'—Suits— Evidence in one of—Use of in the 
C4her. S<{ EVIDENCE—LlTTGATtON—CROSS—SUITS. 

(1864) 10 M. I. A. 60 (77> 

-Litigations different-Evidence in one of-Adoisa- 

Wity of, in anc<her—Issues different. Su E'TDEN’CS- 
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LITIGATION— 

Evidence in-(£W./.) 

Litigation-different litigations. 

(1905) 321. A. 217(224)= 15 M. L J. 432. 

-litigations different—Evidence in ooeof-Admi»i 

biEty of. in another by consent of parties—Decree on ba>i* 
of—Validity. Stt EVIDENCE-LlUGATION-DlFFEkENT 
LITIGATIONS. (1892) 14 A. 366 

— Litigation not mUr far its— Dep>ition» in—Admis¬ 
sibility of. Stt Evidence—Litigation—Litigation 

NOT INTF.R PARTF-S. (1871) 17 W. B 108 

-Material evidence in possession of party—Production 

of—Duty as to— Non-production of. trusting to abstract 
doctrine of onus of proof—Impropriety of. Stt EVIDENCE 
-Party-Evidence Material in possession of. 

(1916)441. A. 98=40 M 402(408 9) and 
(1929) 33 C. W. N. 430 = 67 M. L. J.565 

-Non production of evidence which party coaid have ; 

produced- Inference adverse from. Stt EVIDENCE ACT— 

S. 114. ILL. (C). 

-Opponent-Document put in by- Evidence again* 

party himself if and when becomes-Cro* examination by 
party »ith reference to it—Argument founded by him upon 
it—Effect. Stt Evidence-document- Plaintiff- 
DOCUMENT PUT IN BY. (1925) 62 I- A 372 (376 7) I 

-Opponent’s evidence—Reliance on. in suppjrt of one's 

own case. Stt Evidence-Defendant—Evidence 
OF. (1864) 10 M I A 161(161). 

-Party** own. and evidence of hi* witnesses fatal to 

his cist—Ignoring of-Permicsibihly Stt EVIDENCE— 
Party-Evidence given bv. and on behalf of. 
etc. (1925) 531.A 24(35)-6P.312. 

-Prior wit—Evidence in-Admi>sion of. Stt EV|. 

dence—Litigation—Prior suit. 

-Unsatisfactory nature of party's-Advene inference 

from-Propriety- Onus of proof not on him bat under¬ 
taking by him nevertheless to adduce counter evidence. Stt 

onus of proof—Party not Subject to. 

(1838) 2 I. A. 118(124 5). 

False case 

-Costs of party putting forward-Dhallowaixe of. 

though successful. Stt COSTS-SUCCESSFUL PARTV- 
DISALLOWANCE OF COSTS TO-GROUNDS-FaLSE 
Case. (1862) 9 M L A. 96 (122 3). 

- Stt Costs-Successful party—Disallowance 

to-Grounds-Fraudulent conduct, etc. 

(1917)421. C 238(240). 

- Portim of tau—PJu out in rtgard lo—E/fal of. 

on dhtr for I ion of that farly’i tau. 

The appellants had set up a case of fabrication of docu¬ 
ments, which entirely broke down and failed to obtain 
credit. The endeavour to do so, and in a very systematic 
way. throws great discredit upon the whole of their we. 
(101-2). RAJAN CHUNDF.RNATH ROY *. kOOAR GO- 
B1NDNATH ROV. 

-It is now conceded that all the issues thus raised 

have been correctly found in favour of the plaintiff, and 
therefore it is unnecessary to advert to the nature of the 
defence, except for the purpose of showing its ineqaiuble 
character, which connot but materially affect the credit to 
be given to the defendants personally respecting the matters 
still In dispute in the cause (162). MONMOHINI DaSI r. 
Itchamoy i Dasi. (1878) 3 Both. 161. 

-In considering the whole, it b n<* immaterial tore- 

member that the main defence of the contesting defendants 
wm that N waa not a member of their joint family, that 


LITIGATION—<£W./.) 

False cut-(Co*tf.) 

the further ca*e made wa> that he was definitely refused a 
share in 1905 o* I90i. and that both these allegations have 
been held to be unfounded. (Sir lanttlti SanJtrm.) 
Radhoba Baloba VaGH r. A BUR.\0 BHACWANTRAO 
SnOU (1929) 561. A. 316 53 Bon. 699- 

33 C W N. 1006 - 60 C. L. J. 135=118I. C. 1 - 
31 Bon L.R. 1030- 60. W N. 786 = 30 L W.614 = 
27 A. L. J. 1031-0929) M W N. 852^ 
A. I B. 1929 P C. 231-67 M. L. J. 287. 

- Stlhng nf of. If mtt outtitr fatu tau of offontnt 

—Pmlitf of. 

It is unhappily too common in Hindu litigation for a 
party to set up a fahe case to meet another false ca*e*et 
op by his opponent (31). (Sir Janu, If. CoM/t.) 
INDROMONI OtOWDHRANI r. BtHARI I.AL MU LUCK. 

(1879)71 A. 24 5C. 770 = 60. L R. 183-* 
3 Suth 719 = 4 Sar. 120. 
False evidence 

COMMON IN INDIA. 

- Stt Evidence-False Evidence-Common in 

INDIA. (1835)5 W. B. 109 (P.C.). 

Fabrication of. 

- Stt Evidence-False evidence-fabrication 

of. 

Use of. 

.-Costs to successful party—Disallowance of. on that 

ground. Stt Costs—Successful pa riy-Disallow- 
ANCE TO-GROUNDS-FaLSF. EVIDENCE. 

(1835) 5 W. R. 109 (P.0.) and 
(1864) 10 M I A 123(160). 

- Dtnum in fawnr of offonlt forty mtrtly on 

ground of—Profttrty. 

It might be possiMy an advantageous rule if. as Mr. Scott 
expresses in his jodgment. that where a party “has resorted 
to forgery to establish his claim, he must lake the conse¬ 
quences of his cmn art. ami that the court is not at lilicrty 
to assume lor him apo-ition which he ha* himself rejected." 
Hut their Lordships are unable to arrive at that conclusion, 
and are apprehensive that if such was the practice adopted, 
some cases might occur in which the court cookl not deter- 
mine the point in issue in favour of either party. We also 
find in a recent ca* this Committee gave effect to the defen¬ 
dant's title although a document by which she sought to 
strengthen it was found to be a forgery. (161-2) Howerer 
much the want of trustworthiness in the evidence of cases 
from India is to be regretted, we cannot by rea-on of the 
proof that a doewment adduced by one party is forged, trans¬ 
fer the property in which be and those through whom he 
claims have Iwen in pomesriui at the date of the suit for 44 
years, to another, who has not established any right to it 
himself (162-3). (Sir John K<m,Uy.) SeVVAJI VljAYA 
RaGHUNADHA f. CHINNA NAYANA CHITTI. 

(1864) 10 M I. A. 161 = 2 Sar. 88. 

-Effect of. on other evidence adduced by party. Stt 

Evidence-False f.vidence-Use of. 

- PrtnmfUm egaiml tau on ground of. 

The introduction into a case of matters too grossly im¬ 
probable for belief, and not the subject of innocent mis- 
lake, raises a presumption against it (106). (Sir Jomtt IV. 
Cointr). SOORENDRONATH KOV v. MUSSAMAT HEE- 
RAMONEE BURMONF.aH. (1868) 12 M. I. A. 81 = 
10 W. R. 35= 1B. L. R. P. 0.26= 
2 Buth. 147 ■ 2 8ar. 372. 
-True case—Use of false ev idence to support—Prac¬ 
tice of-Decbion of case not to be affected by. Stt EVf. 
dence—False evidence—True case. 
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LITIGATION— (C»rJ.) 

Fruits of—Assignment of. 

-I;r.v«.w/ for—I'alidily. 

A‘ and o»hn>. who had mwitwtcl a <«it to c'taUi'h 1 C * 
litle to the alnifciUr intete*: in an estate object to the life- 
inteic'l of C, bring in nant of fund' to urn *ai the «aid 
litigation, entered into an ajjievmcnt with T foi the 'apply 
of fund' to him for the said potfwse. CtRW' 10 an J 11 of 
the agreement provided for a compiomi'C of a sail being 
entered into by K and the other' in vdtain circwm'i antes. 
Clause 12 provided that out of the moveable and immovea¬ 
ble properties that might be obtained by them by M*h com- 
proniiMr. they 'HoeId at note execute and give to T a proper 
>ah (k«l and place in hi> pos*ttioa 3 32 share. 

I/c/d that the aguement embodied in cl. 12 of the agree 
ment was an agreement by K and the other' to a"ign to 
others part of the fruit' they might acquire in an attiui at 
law and therefore perfevtly legal, {ford At hut.*). Vat- 
savaya Venkata JaGapatiP. fOOSAPATI YlSKUA 
PATI. (1924)521 A 1-48M 230 - 20L W 298-' 
A. I. R 1924 P. C 162 - 35 M L T 210 - 
f 1924) M W N. 607 - 26 Bom L B 786 - 
29C. W N 57-80 1 C. 807 47 M L.J 93(125 6) 
Inconsistency in case put forward in 

- - m Rnp*ntiUhtj /er—Prnnmftirx advert fttm. 

In a suit brought against a fcmiodar for the recovery of 
possesMon of some Ughasof land lying within the ambit of a 
nvoeia in the defendant's acmimlaiy. the defendant put for¬ 
ward inconsistent defences. In hi% conduct in regard to that 
matter and hi' failure to produce the ktd evidence in hi' 
possession w hich would have helped the court in deciding 
the case one way or another, the court 1 * 1 * saw a derign 
on his part to lake advantage of the abstract doctrine of 
burden »f proof upon a plaintiff m ejectment. 

HiU, that the defendant, who hail ac<«" to the papen. 
map*, and Mine)'of a well ordered nmindaii. could nut 
disclaim re'pm.ibility for the iatoMblncy in the defence' 
put forward by him. RaMDWaR Sisch r. Bajit I.aI. 
I'ATHAK. (1929) 33 c. W. N. 430-27 A. L J- 261 - 
27 L. W. 501 -49 C.L J.308 - 6 0 W N 423- 
114 L C. 592 31 Bom L B. 721 = 
A. I. R 1929 P. C 95-57 M L J. 565 
Inconsistent positions in-Maintainability- 
Estoppel. 

- B-'tk farti/i taking nf in-onnitcnt fmttmt-FJftt. 

Where, in a suit by the widow of a deceased MaSomedar 
to obtain a widow’s share in his estate under the Mahocnedan 
I jw the question was whether her marriage with the cbcea- 
sed had been dissolved by a divorce. and it appeared that, 
in prior preceding* between the plaintiff and the deceased, 
the plaintiff had stated that she had been divorced by him 
while the deceased had stated that she bad not. k.U that 
these proceeding' were insufficient to nw an estoppel either 
against the plaintiff or against the deceased, in any qoestiem 
between them as to their statu', that plaintiff was not estop- 
perl from maintaining that she never ceased to be the wife 
of the deceased, and that the question whether she conti- 
nuerl to be his wife down to the date of his death should be 
decided upon the weight of the evidence before the cowrt 
(41-2). {Lord I Cat ion). SKINNER P. SKINNER. 

(1897) 251. A. 34 ^ 25 C. 537 (547)= 
_. , . , 2 C. W. N. 209 -*7 Sar 262 

The contest in the case was as to the real character of an 
instrument, whether it was a will or a settlement. In the 
ciwrts lieknr l-Mh parties took up inconsistent pewitk*' with 
regard to this point. On appeal, their Lordships held that, 
notwithstanding the conflicting views presented in the courts 
below, they were bound to give effect to the real character 
of the instrument (HI). {Lard A/acmagHcn). UMRaO 
Singh v. Lachhvan Singh. 0911) 38 L A. 104= 


LITIGATION—(C<W.) 

Inconsistent position in - Maintainability— 
Estoppel—!£W*/.) 

I (1911) 381. A. 104 - 38 A. 344(365 6)=8 A L J. 465* 
15 C. W N. 497 -13 C. L. J. 519 = 9 M. L. T. 507= 
13 Bom L. R. 404 -(1911) 2 M. W. N. 242= 
14 0 C 133 -10 L C. 285 *21M. L J. 637. 

- Pner htigaliNi—lmmnilmt position in—P/nm 

ranged ex w udf. 

On the death of a Hindu widow the respondent set up 
title to succeed her as the adopted son of her husband B, 
and on that fooling secured the succession to which P, as 
the nearest heir, would have been entitled but for the re 
i 'pendent’> intervention. The question was whether by rea- 
son of that circumstance the respondent was estopped as 
against /’ and persons claiming under him (the appellants 
claimed to be soth persons) from denying the adoption. 

There wa». however, no evidence that P in any way op;» 
-ed the le'poodfnt’' claim ; on the contrary, he was living 
with, and apparently co-operating with, the respondent at 
the time. 

Held. that the evsential elements of an estoppel between 
P and the respondent were lacking, and that even if the 
appellants weir claiming thiough /’. they could not establish 
an t'Kfptl (131-2). {ford Cellini .) HAR SHANKAR 
Tartab Singh r. Lal Raghukaj Sinch. 

(1927)341 A 125=-29 A. 619(5334)- 
2 M L T. 391 = 6 C L J. 13-11 C W N.841- 
9 Bom L. R 757 - 4 A. L. 497-10 0.0.343- 
9 Sar 266-17M.L.J.354. 

- Pner htigation-PlainlilTi ttidtHtt in-PIta *! 

hmitatien on A nil ef~ Defendant! ngkt to ift up -Oil- 
w iiinl of fiw mil on dtfondant's (fnltnli/n thdtkt 
mdmt -wi fahe—Efeet, 

In 1895. the plaintiff, the mahant at a math, instituted a 
Miit agb't the defendants or their predecessors in interest to 
mover po"rvMon of properties of the math alleged to hare 
been improperly alienated by his predecessor. B. FlaWJJ 
c*e then was that B had made the math over to plainiifl 
in March. 1892. went on pilgrimage thereafter and nevtr 
returned, and died at Hardwar on 27 4 1802 . The evidme* 
adduced him in that suit was aim to that effect. 'Toe 
then defendant's case was that B was teen alive in 189x0* 
date of the institution of that suit, and that the plaintiff bad. 
therefore, no title to sue. The Courts in that suit disbelieved 
the plaintiff's evidence, accepted that of the then defendant* 
and di'tnissed that suit on the ground that thepliintift b* 
failed to establish the fact essential to the validity of 
claim. n:.. that B was dead when the suit was iaslittW- 

In 1916 the plaintiff instituted the suit out of which U* 
appeal arose against the defendants for the recovery« 
possession of the same properties on the same ground nr- 
that they had been improperly alienated by B. In 
also the evidence of the plaintiff himself and of tbatof w 
witnesses was to the effect that B had died in lf« ; in 
which ease the suit would be clearly barred by limiutico- 
Tbe question was whether, by reason of the defend*** 
attitode in the prior litigation, they had so conipfomi*® 
their position that they were in effect estopped from den * 
ing benefit from the plaintiff's evidence of death and fro™ 
insisting that on that evidence the suit should be held tar¬ 
red by limitation. , . . ,k» 

Held, that the defendants were not so estopped, that «*** 
plaintiff's evidence could not be ignored, and that, in vie 
of that evidence, the suit was clearly liarred by HmiiaW® 
(34 51 {ford Blannhurgk.) LaL CHAND MARWARi 
r. Ramrup Gir. (1925) 53 L A. 24-5 F. 31* 
24 A. L.J. 105=(1926)M.W.N.»2* 
7P.LT. 163-3 0. W.N.335=43 0.L.J. 249 
28 Bom. L. B. 855 = 80 0. W. 

A. I. R. (1926) P- C. 9=931. C. 280 = 60 M. L- 
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LITIGATION— (CW./.) 

Inconsistent positions in - Maintainability 
Estoppel—(O'*'-') 


LITIGATION—<CW.) 

Indian litigation— 

Irrelevant Considerations— {ComtJ.) 


_ Prior iinJ itibuytunl liligalioei,—later htigjHeW btariag oa the main questions for determination. {Mr, 

di reeled lo <ti6>u uofe .v amUt of prior eme—/X;uem >* ime> , .</,). pRATAPSINi; SHIVSING : . AGARSINJI 
—Rif hit 0 / turtle, goterneJ ly—C/ai* iK***/*vM IUISINCJI. (1918) 461. A 97 (100)- 43 B. 778 (789)** 
mh deei.i.m-MamMnaH/.ty. . 17 A L. J. 522=09191 M. W. N. 313- 

Where a litigation of a later date between the pan*- was 2 1 Bon L R 496 - 24 C W. N 57 = 10 L. W. 339 •= 
directed to the avoidance of mistake as to the ambit or <ope 07 M L T 47 501 C 457 36 M. L. J. 511. 

of an earlier litigation between them in regard to ihe same MISMANAGEMENT OK. KROM INCOMPETENT ADVICE. 

matter ^ that -** LITIGATION —INDIAN LITIGATION-CON- 

treat them etther as if the) had'*uWT BAD OK. (1868) 12 M I. A. 81 (92 3). 

of no avail was contrary to sound principle. 

The lat-r proceedings would in such a case be at to* ol TRUE CASE. 

an interpretative character. (4012). {brj Sk**y*H- -Fahe evidence to suppoet-l’x of-l’ractice of- 

TH\1I MOOTIIAVAR r. PERINGATl Kl’NHVRVNKlTTT. |kci>ionof ca*c not lobe affected by. See EVIDENCE— 
(1921) 481 A 395=44 M 883 1889) - FALSE EVIDENCE—TRl’t CASE. 

14 L W J 2 i“j 1921 '” ? S ZLl - PUeiagof,«Mu grtunii-P'-Uee of-Rehe/ 

30 M. L. T. 42-L R 3 P C 9-24 Bon L * ow M /<w j„.j llll( -c, Jvl ^Setetulj, 

(1922) P. C. 181 66 I C 451" 41 M L- J. W „ w (nw hi% ca* is stated higher in his 

- Same liligalioii—Ine.miiH^I 11 . pleadings than the real title warrants; but the rase, a* stated. 

A litigant who hi' all along maintained a poMti-* ■■ ;nfWrt , ke ^1 anJ j t ««| v , h e common error which 
port of one. and in this case the more important branvh ot u ^ obsei ved in the cases of natives in India, 

hi' suit cannot be permitted, when he faib upon this warnft ,|^ r ^1 from ignorance or fooli-h craft, 

to withdraw from the position and a«erl the contrary, more ^-Matc a p„| ^1 pUce it on falx grouiuls (545 6 ). 

cMxvially when he the.cby places his opiwment at a great ( 5 ,, fj*uJ NAWAD I’MJAP At I.V KIIAN 

disadvantage. Tlieie coukl be no clearer fax for the apfir f MUSS'MAl MOHUNDF.E BEGUM, 
cation of the doctrine of estoppel owing to the conduct of (1867) 11 M I A 517-10 W R P. C 25- 

thclitigant (70). {Lori S*h*w>). Maharaja of Viz,a 2Suth. 98-2Sat.316-R & J.’l No.7(Oudh). 

NACARA'I *. SECRETARY Of STATE »OJ INOIAI! |-J hrtve fntk-Adwu iuftrenet frm 


disadvantage. Tbeie cork, lx no clearer 

cation of the doctrine of estoppd owmf to tfcecmsdjKt ol 

<lx llllpi'l (70). (M M«f). M «»»*M “ Wf * s 

NACARA'I tr. SECRETARY OF ^E »W JNUIA !N 
COUNCIL. 1 1926)53JA M•«M 249- 


JNCIL. 1 " V o _ Pr.4n,tr >(. 

43 C. L. J. 378 -MIC. Ml -25BjBt l B 8tS - , b lhe prat .bfortune of Hindoo litigants that their 

cases often fall, in the earlW ..ages of litigation, into the 
A I B 1926 P. C. 18 - 60 M L.J.3*H3»«> v.-^ iocotiotlen, advixr*. who. by the mixture of 


Indian litigation 

CONDUCT BAD OF-PKESUMPTIOS 'WEJVE FROM. 
-Enelisb and India-Distinction. .Vr UTIC VTI N— 


-Knglidi and India- Ihslinction. Mtuu 

I A 81 (92 3) free. If. for .nuance, it should seem expedient to exag. 

M1SIH00D «n l ^ w cut .h. no. -cak...., - M - - ** 

1 ■_— teualor. and to tutor witr.es«'to suchproof.it may lx 

- Rein ! wee 0 / farty at to. r.'ealkougkeou to»ni ^ |q d , ha , ^ of a (iM «Kich necessarily 

Possibly, parties in India when a depute h»*MW* ^pppx, during the -ame interra! a Ji‘|«Mng capacity in 
|« chary of shewing thar hand. «d aBh.«gft lhe tc * iUn: amJ i„ India# ca*es it is scarcely safe or just 

hone*, cax may wid. to state as little as thO van (0 ^ against the Mjit.w himvHf the ordinary presump, 

see that their claim is g«ng to ■ J» -'• |" -mss fruu the coodmt of a mil. which would lx made in 

I ACHMt PKRSIIAI) ?■ MAHARAJAH . , svki>. Ih,. liU r;r,.im.lan<e>(92.D (Si, 


u * ,wv ‘ hands of mcompetent adviser*, who. by the mixture of 
Ion faMwod with irwth. or t»y the suppreision or abandon- 

OS VDVERSE FROM. men. of pan of a true case, from some mistaken view* of 
ion. See LlTlG'TI N- policy or diftcuHy. create often impediments to it* success 
CASE- MIXTURE S OF f IO m whicli the trx story, if revealed, would have l*en 


- Relmlmt *! farly *< l‘. «*»J*"g»i*r W ' ^ . t kow C M pob(>c to drop that part of a case, whic 

Possibly, parties in India when a ™ during the -amc interval a Ji-|-^n C 

lx chary of shewing their hand, and altlw-rgh ,h *7 *“'« * lhe icvjalor: and in Indian caxs it i* scarcely 
. __.... .us i» .tu> m link it hn n> *wn iwv , . ... .l. . 


tee that their claim is g<«ng 
Morrill LACHMI PFRSHVD 


•mis frm the condmt of a snt. which woukl lx made in 
our own coarts under lhe like circumdanccs (92-3). {Sir 


DROKISHORE SING BAHADUR. /me, IP. Co/ri/e.) SOORENDRONAIH KOV V. MUSSU- 

(1891) 19 L A. 9-14 A 1WUW MAT Htuu)l0NK blrmosEAH. 

FXAGGEKATION AND INVENT ION. (1868) 12 M. I. A. 81-10 W. R. P. C. 35" 

_ tXAGGERATi 1 B. L R (P. C.) 26 - 2 Sutb 147 - 2 Bar. 372. 

”Aneioerience^of Imlian case* shows that few of them. Judgnents conflicting and contradictory in. 
however true are free from admixture of exaggeration and- tmpr.fr,ay of. 

invention ; and it is not necessary to the afirmance of this „ b ^eed a subject of deep regret that in the course of 
judgment that their l/xdships shoukl lxheve cnitrel, aB |hl , foip,ion so many contradictory and conflicting judg- 
the attendant circumstances detailed by the *it"o« merits have been delivered, sometimes on appeal from an 
support the nomination. {Uri CMm'tord.) NllLKISTO iofwiorloa topet iof Court, and sometimes even by the 
DEB bURMONO e. BEERCHUNDER THAM«R- .ame judges in reviewing their own judgments (76). {Sir 

(1869) 12 M L A- 623 (644 61-12 W. R P_C. *1* Pmrr-t.) DtVINDRONATH SANNYAL v. KaM- 


support the nomination. llWWMWwiji 

DMBURMONOR. 

(1869) 12 M. L A-6» (644 bU 12 W. B^P-C- 21 


3 B. L B PC.13^2 8uth 243 = 2 8ar 523 oomar GHOSE. 


(1881) 8 1. A. 


False case. 

_Seiting up of. to meet another false case ofw> 

nent-Practi^ of- Ar UlWW-fU. 
Setting up of, nc. G«79) 7 L A. 24^3« - 


IRRELEVANT CONSIDERATIONS. -Jodgment in. See under JUDGMENT. 

__ ImtorieUioK into (M of-Pnetict of. -Things occurring in-Admisabiiity of. against person 

It mu ills happen* in India that a case a overladen with | not part)- to it. See EVIDENCE—LITIGATION—LlTIGA' 
« variety oLatSergrion* which bavt trty an iedirta TlON NOT INTER PARTES. . (1174) 11. A. 157<184). • 


7 c. 107 (119)-10 C. L R. 281 = 4 Bar. 213. 
Litigation not inter partes. 

-Depositions in—Admissibility of. See EVIDENCE— 

LITIGATION—LlTIGATION NOT INTER PARTES. 

(1871) 17 W. R. 108. 

-Jodgment in. See under JUDGMENT. 

-Things occurring in—Admissibility of, against person 

not part)- to it. See EVIDENCE—LITIGATION—LlTIGA' 
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LITIGATION-^. aid.) 

Opponent Examination of party by-Forcing of 

■"— Practice of—Impropriety of. Sfe Evidence— 
T \RTY-Om>N ENT—Ex AMIN V7ION BV. 

Opposing Case of. 

——A-//*// <f—Sufferr r.. , 4V /, 

TIm- failure of an opposing ca* ordinarily ImK >upiwt 
to the c** which it impeaches Threat <4 ihede 

femljnts fuho.rt up a «ill the genuinene** of which was 
questioned In the plaintiff) certainly derim <on* report 
from the failure of the «a>e ma.lr (by the plaintiff) a. to 
the forgery of the will (lrt»). (Sir /m„ II'. tVrvJr.) SOO 
RENDRUhTIlRUT P. MUSSUMAT HEERAMONEE BUR 
MONEIH. (1898) 12 M I. A. 81= 10 W. R 35* 
1 * L *■*'£ 26 ‘-2 Suth 147-2 Sar 372 
Fahity ..f—Effect of. Sv Evidestf-Deffn- 

IMNT—OPPOSING CASF of. »tt. 

(1864) 10 M. I. A. 151(161). 
Property-Litigation respecting-Meaning of. 

—< ontiikt t„ *ell property subject to srftlmwnl of 
litigation respecting it-A.Iminkration suit if a liri-ation 
within meaning of—Pendency .i-Cwitract if corr.plde and 

enfoiceable notwithstanding. .V,y Sale—Contract for 
—Litigation respecting property. 

(1925) 50 M L J. 644(650). 
Property subject of. or property to be recovered by 
AGKEFMEN7 CREATING INTEREST IN. 

*- Validity rf—CiuJi/imi 

The Indian Courts will n.4 xanuton ev«y deHriptiu, of 
maintenance. Prolubly the true principle it that *tai«i. 
ti'nng. * they are found to adm.rHfr ...;Ue accord** 
«o the Load principle' of equity am. 

(ouits »iR consider whether , he tran^tion is me.eh the 
adpiiMiiun of an interest in the subject of liti-atio., 
f* cn, " cd ln, "> 01 «!*<»>” i« i» an unfair oc iRmtiaaie 
t .«• "°o go* up for the purpose merely of spoil, oc of 
litigation, disturbing the peace of families, and carried on 
from a corrupt or other impreper motive. Although the law 
ofehampery .snot a law applicable to the moLil. the 
Couits would lie excrci'ing a very un-ound ditcretioe and 
acting on a icry errooeo« principle, if they were to alto, a 
Granger to interfere in family affairs, by -n agreement be 
tween him anil the real heirs that if he should e**abli»li iK#ir 

*7 'r * Mil w <0 a o( <hc Nor. i. 

holding that such an agreement could not be f - 1 r, 41 -~i 
woolil the Courts lie running counter to what was decided 
by this committee m 8 >f. |. A. 17ft f 0 , the judgment tk» 
a>>untcs that if the agreement ri something agairn «v„d 
poRcy and jnstice. vsmething tending to prJmot, 
sary litigation, tomething that in the lega/se^eri immoral 
J tjnnot ^ supported (2W-5) (Sir / JH ,, ;r 

agrfeS 

_.. ® W E 148 " 13 B I* r. 509 -3 Sir. 373 

<**•^ ,o 

rnmi^V^T 1 -' 0 landi '0 cany on a wit in 
consideration of having a share of the proeerlr if recnve-*t 

35 jsr* *• «• 

urns, 

pe r ,.. theiefoTwL^ 1 f ® bu i nin « a reuaabk recom- 
P we tbeiefor, !»tfor improper objects as for the pupae 


LITIGATION—(CW./.) 

Property subject of. or property to be recovered by 

—(Ctntd.) 

AGREEMENT CREATING INTEREST IN-(CW.) 
rd gambling in litigation, or of injuring or oppressing others 
by abetting and encouraging unrighteous suits, so as to be 
lontraiy to public policy.—effect ought not lobe given to 
them (4/). (Sir MnUpx F. Smili). RamCOOWaR 

Condoo r. Chunder Canto mookfrjee. 

(1876) 41. A. 23- 2C. 233(257)- 
3 Sar. 654 = 3 Suth. 361. 

The English law of champerty is not in force in 
India, and documents which set up agreements to share the 
subject of litigation, if recovered, in consideration of supply¬ 
ing funds to carry it on. are not in themselves opposed to 
pubbe policy; but documents should be jealously 
‘canned, and when found to I* extortionate and unccws- 
tionabte. they are inequitable as against the party against 
whom relief is sought, and effect should rot be given to 
them (115). (L*d A/or rii), KUNWAR Ran Lai r. NIL 
KtMH. (1893)20 1 A 112-20 C. 843= 

6 Sir- 302=R. and J.’s Ondh No. 129. 

AGREEMENT TO SHARE. 

-- Cmfimitt+f mu Ay am g,ter and diiatwaJ ihtrt- 

" tom—AuipKft right to mil in (on ef 

—Auigmtt to ftomli/f in , k ,i. 

A certain estate in the Partabghar district was owned by 
two joint families, the retpective heads of which were Bird* 
Sewak and Ranu Pershad. They had made certain aliena- 
tiont which thiir descendants wanted to set aside. Not 
b-ving funds to carry on the litigation, these entered iuio 
agrwmentx with one Mahabir Prasad which were to the 
effect, rr:.. that in the share of each of them. Mahabir 

Prasad will I* a co sharer of one-half share.he will 

bear the entire expenses in connection with the suit. In 
cate of access he will he entitled to proprietary possession 
of the share which may be decreed and thereafter, he migbl 
at bi* pleasure keep his share joint or have it partition^." 

Suits were accordingly instituted, with Mahabir Prasad as 
to plaintiff. Bet. soon after, the principal plaintiffs in each 
suit compromised the claim and allowed the suits to be dis¬ 
missed against them. The question was whether under 
•hose circumstances Mahabir Prasad could continue the suits 
m respevi of the share conferred on him by the agieenwoh 

Hdd reversing the judgment of the court betow he could 
Nil 

The agreement did not confer uuon him a then present 
right to the possession of any share in the properly, lb* 
swbject matter of the suit. That right would arise, if at all. 
only when victess in the litigation had been achieved. Till 
then Mahabir Prasad was merely a partner or corner with 
his co plaintiffs in a certain undivided share of the property- 
There was no present pant or assignment to him of ai»T 

7 irate share or fraction of the property by virtue of pew 
which he could maintain a suit in ejeinvent. (^' 
Atkiaum.) BASANT SlNCH MAHABIR PERSHAD. 

(1913) 401. A. 86(95 6)-35 A. 273 (281-2)- 
11A.L.J. 469=(1913) M. W. N- 4*1- 
17 C. W. N. 669 = 16 Bom. L. B. 625=17 C. L. J- 

16 0. C. 136=14 M. L. T. 64=191- C 340- 
25M.L.J- SOI- 

- Eat.'nubility of—Ccndittcm. 

On the death of a remindar. respondent, his brother. 
recognised by the widows of the deceased and by the 
Government as his heir. Two years afterwards, bowem. 
the windows changed their minds. The plaintiff, an otw 
stranger to the family, came up on the scene, and entered 
into an agreement with the widows for the porpo* « 
enabling them to contest the right of the resident and » 
claim the estate as the ban of their deceased husband. T* 6 
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LITIGATION-^/.) LITIGATION-:^.) 

Property subject of. or property to be recovered Property subject of. or property to be recovered 

to-UVn/J). by-,( ,w<) 

ACCEMF.NT TT> SHARE—(CW*/.) AGREEMENT TO SHARE-«W/) 

*.E * nh om» I- J«; 

in the event of their succeeding in thctr suit ag*** the 6 Sar J02-R & J s Oudb No. 129. 

respondent they wool! pay him a lakh of rupee* awl a moiety -- M«tM< tr imm^uHt ptfirtiet hy 

of the surplus collections. mortgaging the estate to secure in-M-urnr; #£ 

those payments; that they would to nothing in the '•it.« r 3r ,d oi|<^. who had intituled a suit to rMablidi R'< 
otherwise, without his consent. Under that a-ie-tnent a iii|e to the abmhrie interest in an estate subject to the life- 
suit was instituted in the names of the widow* for the re n f C, being in want of fund' to carry on the 

Cover)’ of the /emindaiy. The plaintiff was. however. the *akl Stigat ioe.mined into an agreement with 7 for (man- 
ilmiitMi lilii. Under the agreement the widows weewted ^ ^ Cl»«^s 10 and 11 of the agreement provided for 
a bond for R*. 20 000 purporting t“ I* th* am-sunt of the 4 compromise of the suit being entered into l«y R anil others 
plaintiff’* advances up to that date. under-niain cirtum*tan<c«. Clause 12 of the agicement 


plaintiff' advances up to that date. ander certain circumduct*. Clause 12 of the agicement 

H/M that, in view «»f all the fact* of the ca*e. it was fan ^fuiow*:- 
extremely doubtful whether the plaintifl couM h»e recover uut of ,he moveable and immoveable proper- 

cd on the agreement if the question had arisen ^erwrtn the (ie . ,j, Jt My ^ ol Coined liy »u<h compromise, elc., we shall 
widows and tl»e plaintiff after he hid got the «-jate f'e py , 0 >wl tht principal money advanced by you to- 


niuvwe •!»» i'’". # - II* » r # • « • » w » 

them; whether, npoo the principles laid dow«. -ether with intere*i at one per cent, per mensem firm the 

C I, and cited by Mr. Justice Kemp in l.» " K. u^atnc .«>,[». dvr date. ami out of the moveable and immoveable 
courts might not base icfun-d l«* enforce *u*h an agreement ,*,,*,**« that remain after *o giving away (to you) we 
(jftS), dull at once execute aiylgiu-jvu a proper valc ilisd ami 


(265), dull at once execute and pivrynj a proper vale died ami 

The plaintiff was a pcr-wi who had goi up. or at all event' pb^rayour pme«i<ti 3« 32 'hare. All < f u* and cur 
intervened, in a *uit with which he had n» n«e«ar) con a* Sable toys* and ymr family number' according 

cern ; he had made himself /ww»• Hit in that wit. and a „ |hf af(irr ^ * nt | t , f l( , 0 bowird t<> give effect 
had acquired over the plaintiff' io it the pvwcr of prevent (0 lhtin fal." 

ins them from doing what they Ml to lie right and jum . U/U , hal thf mor( |. -moveable or immoveable proper- 
and from interf'led and corrupt motive* n*» exercoing thrt tj-j, Ha«^ 12 of the agreement inrluded alrrvot every 
power. The respondent must 1* taken to have been the {0ftrei vable hind of properly, and the word'of the dame 
legitimate heir; anel even if the nidowi had hmi Mf e«- vnaVt be satisfied if half the estale sued for. or another 

tered into the litigation to dispute that legitimacy, it i« ^ w of the tenant for life. C. deposited in 

perfectly dear that scry soon after they had c«»e to a letter ^ jwl ,»* m *y pnckewl in his motsey lags had been 

mind and bad satlsfkrl tbem*elve« lhal the right tjivc warded under the compromise (20). (/..W 

do was to admit the legitimacy of the rr-pmdmt (205 6) y^vm VENKATA JACAPAT1 r. POOSAPATHI VEN- 

(Sir Jmo IV, CW;*/c.) CHEPAMUSRA t’HETTV r. KUAPUMI . (1921)521. A. 1-48 M. 230- 

1 ......_v.u-liv m AAf . T r. IV. » „ 


R fSW KmSHK* 

13 B L B 509 >3Sir 373 

-The suit was to enforce against the defendauls. an 

agreement deled 3 II IW exited l»y the cWemla.ts and 
one //. not a patty lo lh-’ suit, i" fi'^' * ,bc TW 

defendant* ami // were some of the claimant' to certaiu pr. 


20 L W 298 AIR 1921 P C. 162- 
35 M L T. 210-(1924) M.W.N. 607- 

26 Bom L B 786'29C. W.N.67- 

801 C. 807-47 M L J. 93 (126). 
■ - Sulftrl-mdltfi rf./iniiNC tr mu f.titliny—V/il<4 
r.mmttuJa iu ctfu /.—Suit h altih/i<k h>U tc-Apif/mut 
U litir—Suti'i I ft. 

R and other*, who had instituted a suit tn e*taMidi R't 


Bcicnu-I.-h, iJhrts The and others. WHO ruain'iiiuwo a *uit to e-iawiqi k • 
pert, , to which rival claim* ha.11 P • ^ ^ tfce Utle to the-absolute interest in an estate sulijtxt t*. the life - 

to pat all interest of C. bring in want of fund* to carry on the said 
W- Btigaticm. entered into an rgreement with T for supplying 
•xpcil^uf^ pto^i^ntojj mt f,nd* to him for the purpose. Gau^ |0 and II of the 

toted by the defem an P „ ( c. T agreement provided for a compromise of the suit being 

properly, they agreed with' ' i,; m 3 rertain ‘hare of entered into In- R and the cuhers in certain circumstance*, 
put in possession the, w.«M J* T;",,. t'U.^ 12 of ,he agreement provided as follows 

the property, in ^^ x £ a „ 'M«ew». out of the movealde and immoveable proper- 
to be incurred l» the P 1a *•'» »ties that may be obtained Iry such compromise, etc., we shall 
Alleging performance of h.s part* the fifM ^ to you .be principal money advanced by you to 

plaintifl ^ith interest and 00, of the moveable and immove- 

of fKA-^iooof below, that able pr.fg.tie> that remain after so giving away (to you) we 

l.ifTT^tT^a^c'ijSe'r 0 ^^deaKwiS ' HM. di-senting from the High Court, that the language 
tiff in suit , uiurnntid to them thrHrtff- of cl. 12 *f the agreement pointed rather to existing things 

Knd IhT^i'V'of extendve li.iga.ior-a rep.retu- than to r^ e,i<tin C things, ard the agitement embodied in 
Uon unwarranted by tbe fact*;further.the fee paidto.t* >' “ 


vakil was 


most excessive, and disproportionate to any work 


likely to be done by him (115). 


agreement avigrirg for a certain sum what, for instance, 
some relative might leave * contracting party, but who 


evidence wa* given that the ascertioo made in the | might never leave him anythjrg whatever (18). _ 


•areementof 3-11-1882. to the effect that to recover 
po»eaiion for the defendants would require Urge wns of 
aoney.irM tree, or that the plaintifi had any greend for 


The main purpese and object of the provisions of the 
a g ree rent are to Cr.ancea wit brought to establish title, to 
jnexistirg thing an estate extending ever a large portion 
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LITIGATION—(C.W.) 

Property subject of. or property to be recovered 

by-<C*/, r ) 

AGKFKMFM 10 SllAkF—(<'«*/.) 
of the earth's surface. The pint in o«tr<ncr-y m.i» rot the 
exigence or non existence of that thing. bit whkh of two 
adverse claimants was entitled to a u-ted interot in it. 
subject to a life e-late in rue of them. The fruit- of >wcces« 
in that action which would he githcrtvl in In a decree mo«H 
If this vc-tc-l remainder. The fruit of it whi.h *<«ld t* 
gat head in by a compr.mihe might be something different, 
but in e—eiwc- the -ame. What the agreement realy does is 
to provide that the fruit, whkh nuy I* either moveable or 
immovwhk- property -hall he divided in certain shares be¬ 
tween the parties to the agreement (IX}. (lard .Vhnieu\ 
Vatsavaya Venkata Jacapati Pooscpathi 
VENKATAPATI. (1924)521. A. 1 = 48 M 230- 
20 L W 298-A IB 1924 P C. 162- 
36 M L T. 210 (1924) M W N 607- 
26 Bom L R. 786 ^ 29C W N 57- 
801. C- 807 = 47 M L J. 93 (124 5). 

-Suit to enforce—Money advanced under agreement 

with intere-t—Decree for-Grant of. on agreement bring 
found to l>e unenforceable. See LITIGATION—1’ltOfEk 
TY SUBJFCl OF. OR TO RF. RECOVERED BY-AGREE- 
WENT TO Sll \RK—ENFORCEABILITY OF. 

(1870)11 A 241(265 6) 

1 he respmdent m-tituted a suit to retmei >4 

an irnpiniMe estate from the wi<h* of the last nuk bofrlcr. 
claiming to be entitled to succeed to the in preference 
to her. That suit was dismal by the first Court, and the 
respondent’s appeal to the High Court was al«o fii-aiis-eJ. 

The respondent de-irerl to appeal to the Privy Cmrd. 
but had not a piie with him. The app.-llant. con^nteJ to 
help him in nneting the om- of the Priryfomril. iikhdin- 
the security. provided he would, in lieu therns/ make them 
tfc proprietor of an eighth share of the property involved in 
the case with certain small exception*. T)* re^wndcut 
accepted the proposal. and executed a deed of .ale in their 
favour thereby selling to them an eighth share in the estate 
and of outstanding debt' due to the estate, arrountine to 
R* M.OnO a«d«H. |twas stated lSat.beconsideration 
for the .ale was R. I? 500. the edimatH cost, of the Privy 
CoufK.1 Appeal, const* ting of R». 4.000 fo,,he verity of 
the Privy Council cost*, and Rs. X500 for the translation of 
JMpers. the pleader’s fre. ami other expose- of met, sort in 
the said department. 

The appellants deputed the.ecu.ity and the translation 
fees and paid the other expenses of the Privy Council ap- 
peal. The appeal to the Privy Council was *cce-fu| and 
in execution of the decree therein the respondent obtained 
possession of the estate. He. however, refused to give io 
he appellants any pan of the eighth .ha*. whereupon .hey 
instituted the ? ii of which the appeal a roe to record iT 

The High Court on appeal found that the lesosndent 
cook! not ha« filed or prosecuted the appeal to thePrivy 
Council without pecuniary aid from third parties; that the 
plaintiffs believed the respondent’s claim to be well founded 

Jha. ?hX Cr n * ? hdp ? ,be Coodi,ioos * ,hf *****: 

the sale deed. In short, the High Court found that the 
plaintiffs were not professional money-lenders who hid 
taken advantage of the position of the respondent, and had 
‘k' r a S U * e 10 I™** litigation. Tfc, 

High Court, however, felt constrained to find that the re¬ 
ward stipulated for was excessive and unconscionable and 

Tom ? ,he pUin,iff4 “* ia **« 

,h ' m for Purposes of the Privy Council appeal 
of dK,King “ ,hm 


LITIGATION—(CVtf/) 

Property subject of, or property to be recovered 

by -{Cmtd.) 

AGREEMENT TO SHAKE-(CW</.) 

Held, that a decision so arrived at ought not to be set 
aside cm appeal unless it clearly appeared to be wrong, and 
that their J.ord»hip> were unable to say that they thoeeht 
that it was wrong (138-9). * 

Their Lordships think that the question whether the deed 
is contrary to public policy does not arise (138). (Sir 
Rukird Ctutk .) Rajah Mokham Singh ». Rajah Rup 
SiNCH. (1893) 231 A. 127-16 A. 862 - 6 Sar. 327. 

- Seat to enforce—Memey advanced under a,gretnerd 

uxtk intern/—Deeree for Bigkt to, under head of general 
relief—Agreement ke/d to he invalid. 

In a suit to have a sale deed executed and for delivery of 
proprietary possession of certain property in enforcement of 
an agreement to share the subject of litigation, if recovered, 
in consideration of supplying funds to carry it on, both the 
Coirts below found that the agreement was unfair, and that 
it wwld be against public policy to enforce it. But. while 
the l*t Court dismissed the suit, the appellant Court, under 
the prayer for general relief in the plaint, awarded the 
plaintiff Rs. 1,000 as compensation for any expenses legiti¬ 
mately incurred by him, 

Their Lordships affirmed the decree of the appelUte 
Court, (ford .Verm.) KUNWAR RAM LAL V. NIL 
KAN1H. (1893) 20.1. A. 112-20. C. 843-6 8ar.302- 
R.ftJ'lOndh No. 1» 
Sale of. 

Cmfromiie untkout htigation-Proferty reMVll 
hy under hy-Purckour'i n gkli in cart of 

A certain person, alleging himself to be entitled to p»» 
v* of certain property fiom a stranger and being in ««t 
of funds to institute a suit, executed a conveyance to B, 
wlereliy it was agreed that, in consideration of the 
fcuacingthe litigation to I* launched, he (B) should take 
one half oi the property to be covered by the intended suit, 
aid that the suit itself should be instituted jointly by ike 
vendor and B. Shortly afterwards and before the institu¬ 
tion of any suit, the vendor entered into a compromise, with 
the person against whom the contemplated suit hadtobj 
filed, whereby the vendor got some property in quit« ^ 
his claim*. B then brought the present suit impleading th< 
•aid vendor and also against the party, with whom he (if* 
vewdor) bad entered into the compromise, tbc object of th< 
suit bring not specific performance of the agreement to 
bit poNCMoa of a half share in the whole properly *hxh 
was to have been recovered by- the contem|ilated suit. Hm> 
that the vendor not having been in possession of the property 
at the date of the agreement, it did not operate as a pre«X 
transfer of the property but as an agreement to transfer» 
mu-h of it as might be recovered by the contemplated sub 
whkh had to be instituted by B and the vendor, in the event 
of the happening of a contingency, which did not happen at 
all. the deed being only evidence of a contract to be per¬ 
formed in future, and that the suit was unsustama*. 

Ranee Bhobosoondree Dossee Issurchunw 
Durr. (1872) 11B.' L. B. 36 (41-2) = 18 W. B. 1W* 
2 Suth. 616 =SS*r 156- 

- Contract for—Specific performance 

mil for, after terminal,on of lit, gallon-Price net 
pi,i ai agreed upon -Decree proper in ease ef-Dit""* 1 
of suit. 

In 1844 the appellant executed a bill of sale of a ft* 1 ’- 
anna share of a remindary in favour of one A". At 
time the title to that mniodary was in litigation and tM« 
Eugatioo terminated only in 1858. Accordingly appe^® 1 
was not then m possession o: the remindary, noe had k* 
established any title thereto. The pr.ee fixed forth*®* 
was Rs. 75,000, b« only a sum of Rs. 18,000 to U • 
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LITIGATION—(6ot/</.) 

Property subject of or property to be recovered 

by—(C ot/-/.) 

Sale 0 r-iCmtJ.) 

was advanced to ihe appellant. In a suit brcujht by the 
representatives of A*. after the termination of the legation 
relating to the title to the reniindary and the estahBhment 
of appellant»title thereto, for recovery of possession of the 
share sold, the Sudder Court decreed potion to the . 
pUintiffs. observing that the appellant had the power tosoe 
for the recovery of the balance of the purchase-money. 

///Id that that decree was erroneous and that the suit 
ought to have been dismissed (308). 

The price was presumably fixed upon a calculation of the 
risk undertaken by the purchaser, at a sum far below the 
real value of the thing sold. llut if the purchaser under such 
a contract has retained part of the prise for several years 
and until the risk has lem determined by the happening of, 
the contingency, he has fra tint* diminished the risk whwh 
he contracted to l*ar; and the vender has f,o Unto lost 
that for which he MipuUted-the preent use and ■JrtMt 
of the money. The contract has, therefore, become incap 
able of being performed. according to the meaning and 
intent of the contra'ting parties (307-8). (S,r Jama II. 
Cdiilt .) Rajah Sahib Pfkhladsun *. Ba»uo Bud 
HOOSINGH (1869) 12 M. I A 275-12 W B P. C. 6-* 

2 B. L B P- C. 111-2 Suth- 225 »2 Sar. 430 

-/*nr lidily of-Comf/nution fnyMt in <*u *f- 

M/awt ef-M'two mad/ b, fiv/kiur fn H,txtu w- 
Salt in t Midi ratio* of. 

Plaintiffs husliand advanced to A in 1878 R*. 20.000for 
a litigation by Mo establish hi> rever-iematy nght loan 
Oudh taluka and for other expense*. In l«0. plamtifl'. 
husband made a fuither advance of Rv 5.000. whereupon 
A executed in his favour a sale deed purporting to transfer 
certain villager forming part of ihe said taluka The sate 
was invalid and ineffectual to pa* ul*. and the ques«» 
was what wav the measure of the compensatton which plain- 
•if! was entitled to recover from B. 

H/ld that plaintiff was entitled to recover the K». 79.000 
paid by her husband ami interest thereon at 6 per cent, from 
ihe date of her suit. 

Plaintiffs claim was for interest at 12 per cent, prt annum 
from the date of the sale deed. (Sir /jmrme J/nkin,) 
HARNATH KUAK r. IN DAK SlSMSH. 

(1922) 601. A 69(76) 45 A. 179(185). 
9 0. L. J. 652-37C.L. J. 346 9 0.4 A L B J70 - 
A. I. B. (1922) P C. 403 - 27 C. W. N. 949- 
6 Pat. L.T. 281 = 2 Pat. L B 237 18 L W.383= 
26 0. C 223-71 1 C 629 44 M L. J. 489 

-Validity of- Conrideration-Fal-e recital as tm- 

Effect. S/t LITIGATION-AGREEMENT TO HNANCE- 
SALEOP PROPERTY. FTC. 

(1906) 32 1 A. 113 (121)= 27 A 271 (290) 

TRUST DEED IN RESPECT OF—CONST RUCTION OF. 

- DtU hr,**// h !'*'<“ or i/trlor for 0/ 

Hi [alien-Lit* in r/tfoct at. on frefirl, Ma,«d am Hi 

Twho was about to institute a suit to establish Iris title 
to the absolute interst in an estate subpt to theWe- 
interst in C created by .he «;H of the tot -ale bolder c* 
the estate, executed a deed of trust by which be applied 
V trustee of all the property in which he K, daimrd to have 
a vested interest in remainder as heir of the last male holder 
of the estate in trust to administer the fifteen sixteenths of 
the same for his. the settlor 1 ,, own benefit and ooesix- 
teenth of the same for the benefit of respondents 5 and 6. 
The trust deed conferred upon the trustee and apeo the 
settlor respectively powers, which were both wide and in- 

jxjrtaat.. The words conf«ring them wete as follows >- 


LITIGATION—(tWi/.) 

Property subject of. or property to be recovered 
by-«W) 

Trust defis in respect of -Construction 

OF—{Crmf/.) 

~ Therefore ym (is., the trust.*) should not .wily manage 
the ttW property object to ihe arrangements | may make 
regarding creoidnat ion for your trouble, etc., and other 
matters, but abo full authority i. you to exmduct wit*, 
etc,; either jointly with me or separately. and to manage it 
m such a way as you may think fit f<* ihe preservation of 
the proptrriev' 

H/U, on a coostructiim of the trust deed, that if the 
trustee n<4 having money of his own available. I.xrowcd 
BK«wy from a thi.d party for the pup.* of financing the 
contemplated litigation, and actually u.«l it 1 ,. ur.rtwc-lr 
tho< pit penes. then, in ca*c ihe litigation were successful, 
the person who adianerd the mom y would I* entitled to 
stand towards the Ires' property i„ the place of the trustee 
awl I* entitled to a l*n .« the property gained in the liti 
. gati<«. white if the settlor, with the assent and concurrence 
of the trustee, borrowed money absolutely necessary to fin- 
ance the suit, from a third paity for the purposes above- 
mentwmed and so applied it. then, in the event of the lid- 
gatwe luing wcce»ful. the ptr^m who advance.I the irnwy 
w.!uH I* rxpi.lly entitled standing in Ihe «Ihk» of the settlor 
to a ken on the property ptferttd I* the |, u . t U |,i, 

Uy (/X (/—■/ Mbat. u.) VAlSAY.tr A VENKATA lAG t- 
PATI f. PDOS.lPaiHI VtNKATtPAllll. 

(1924)521 A. 1-48M.230 - 20LW .298- 
A.I R 1924 P C 162-35 M. L T 210- 
<1924)M W N. 607 - 26Bom L B 786- 
29 C. W N. 57 - 80 I. C 807 - 47 M L J. 93 (111). 

- trnUt/fer fHrfotf,,/ Hi Mien 

-b/n,n,/>f/.taf.tn [ref/,1, ,, n<,t/S> 

rifkt of. 

A. who was about to institute a suit to establish his title 
to the alwnlute interest in an estate subject to the life-inter- 
Nl " c *7 «*» »<H of last male holder of the 
estate, ewcuted a dted of trust by which he appoint V 
trustee of all the property in which he. R, claimed , 0 have a 
veered interest in remainder as heir of .he last male hobter 
of the estate in trust to administer Ik fifteen sixteenths of 
the same for hn. the>aHlto\ own benefit, and one sixteenth 
of the same for the benefit of respondents 5 and 6. The 
trust deed'referred upon the liwlr* ami upon the settlor 
rewprcmely powers, whbh were U.thwi,lc and impoitant. 
The words ctmfcmng them ran thus 

•Therefore you (is.. Il* trustre) she ukl not only manage 
the trust property subject to ihe arrangements I may make 
regarding the consideration for your trouble, etc., and other 
matters but aho full authority is given you to conduct suits 
e*.. either jointly with me or separately, and to manage it 
in such a way as you may think fit for the pre-ervatton of 
the properties." 

Held, on a construction of the trust deed, that the trustee 
woo|d be acting within his express powers if having money 
of known at his command, he thought proper to advance 
or some of it to finance the contemplated litigation directed 
ro secure and presme the trust property for the purpose of 
thetr^byestabfichiogthetHleofthe settlor, and in the 
event of that suit being s„,c*,f u | would be entitled to a lien 
cm the property gamed for ,he sum advanced (67). (L*,d 
Alhmon.) VATSAVAVA VENKATA jACAPATl f. POO$A- 
PA1H . , . V 2 S L A J APATHI <1924)621. A. 1 = 

48 M. 230-20 L. W. 298 = A.I B 1024 P. C. 162= 
35M.L. T .2 10 = (lfl24)M. W.N.607- 
26 Bom L. B. 786 = 29 C-W.N. 67 = 80 LC. 927= 
47 M. It. J. 93 (Jli), 
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LITIGATION—(f* uti. 

Sale of property subject of. 

- St IlIH-.vmiX- l-MTIHT SVRJin "F. (IK 

pkwjrtv nonrne ev-mif.«»f. 

LOAN 

- Agree n.iiv 1.1 lak«-. -r.ri l» ;r.mi Inf— Spnifc (*»- 

("im.'Pir of*• k'~h' 1 f par'it*on. Si/ SWCMIT PtkFOK- 
MANCF—Loan. 11889) 161 A 221 '232>- 

17 C. 223(233). 

-IV r.d Im—S un up.-ei—Parties t..—Trai^'en^ of 

pmptflio of del*n« if pwper— P-rd rot crratirg charge 
upon M-*e or infrrrM in prrptty. See DEBTOR AND 

creditor—I' l nok —mom v pnyn nv. 

f 1867 ‘ 11 MIA 168(472 3). 

-- Hm:l f.awduWt fir—Fi.it '«» enforce—Ftortka of 

deU pirtlydw—Thvuv n...kirg Nad warily frr-Dbae- 
linn of mini. St, Pi Bilik AND CREDITOR—|>FBTr>k— 
IjOAN KKCto : IT. (UN) 11- A. 211 (267) 

-Ii.i.kM m—Apwmrnl e*har-in»—r ( n^kfr.atiun 

(« N .1*5 ' Dmo* *kd Cumtor-imfrfm 

ox MIAN. (1871'8 B 
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LOCAL INVESTIGATION— (Cota/.) 

H,I<J 1 ha; the High Court woe perfectly right, and there 
1 «** no pound for interfering with their decision. MEER 
M UIOMED 11 WE CHOWPHRY v. JUDONATH JaHa. 

(1871) 16 W. B.28P.0. 

— Ccmm„„cK„ for maimg-Refort 

Ht.fi Cettrt em—Etiiemee additional—TenJer cf-Rifl 

.t-Admimhhty chuck etidenee-CtniHim. 

The xenons of the Code of Civil Procedure which relate 
tolocal investigations do not contemplate the tender of br¬ 
iber endtate after an Amin’* report except the examinatko 
of the Am* himself. but they do not forbid it. They art 
«.*iv!ent with either course, and the point whether such 
fur-l« ev idem e can he tendned must be decided on general 
ptimiple* according l0 the facts of each case (123). 

In eveiy trial there mot come a time when it is proper 
thetthe evidence should I* closed. After that time new 
evrdencc ‘ho«id not he given as a matter of course or with- 
out the a“ent of the court. As regards local inquines.it 
may m many cases he clearly proper and convenient to take 
evidence m e.-m after taking it in the locality. Inotheti 
it may I* equally cleat that the locality is the ptoper place 


- 1 wider--r>«iina «f. to i" ?? llcif tbat the locality is the’proper place 

.V.v CONTRACT Ar, -S. 16. "* «i"l*r '** proper time for hinging the 

1 , |, .. , 1 pfpifd e»iden,e. 

'7.V HtN'lIf ''•*“*'" ••**'«— obvious time for doringevi- 
MORTGAGE HV -AmHO* 11 v ASiLrecMiW^Sm ,‘h£T 1 ??*** "T **}? *“ ,hf 

MERCIAL TERMS IN L R 46 |. A. 145 ‘ ^ti '** "SfE 

(10971 r*T A on 1 B.W, ‘° o*' f'ldeoce liefore the Amin bat disregarded the 

1927K51 A 85- 7 P at 294. ^ demand-of the latter fo, hi-evidence, anddidner, 
nik-i m his written objections to the report or in his grounds 
•■f appe 1 10 the High Court, or even liefore the Privy Coon 
nl. ‘late the nature of the fresh evidence to be adduced rod 
Ik ira-oo for hi. being allowed to adduce such evidence a 
the heaurg of objections to the report before the Soboedi 
Hr- Uj that the Subordinate lodge acted rightly in 
idothning to allow «be judgment delrtor an opportunity to 
■"•*"**> rolditional evidence at that Mage (123-4). 

The judgment of the High Court cannot be supported un- 
.«'• every party to a local investigation has an absolute right 
to adduce evidence before the court after a commission’* 
report ; but no such absolute right exists (123 4). {UM 
HJkcrnu.) GlRlSH CHUNDER UHIRI r. SHOSHI SHIK- 

■aresvar Roy. ( 1900 ) 271. A. 113- 

27 C- 951 (965 6)-4 C. W. N- 631 

- Eaifi.t and later imrefiigatiom—Crm/iel Mwetn- 

Preftreate. 

Wbete the n -ulis ,.f two local investigations are conflict 
•ng. the earlier is to be prefened. The principle is rM* 00 
able; since in the interval between the two investigation 
the features may have changed and evidence of pose*'* 
mar have been Id. Protab CHUNDER BURROOAH r. 
Ranee Surnomoyef. (1873) 19 W B. S61- 

2 Suth 861» 6 S»r. 716 

- tofart mod. cm-Value of. 

While declining to act in the case before them on the 
report of a Sadder Ameen deputed by the Court to male 
Icvl investigation, their Lordships took tare to 
that they were not departing from what had been laid down 
in caber rax> touching the weight to be given to a report 
made by an officer deputed to make a local investigation. 
PROTAB CHUNDER KURROOAH r.RANEE SURNOMOVtf 

(1873) 19 W. B 361 = 2 Suth. 851=5 S&r. 716- 
LOCAL VISIT. 

-Courts sugge>tion of—Content of Counsel to-Efte 1 

of-Decision based cn impression formed by Court fi«® 
>och visit and without considering evidence in the a* 

- Legality of. See Appeal-Local Visit. 

(1907) 34 1 A. 115 (124)-31B. 881 (W 


-Term. of-Rnwmjl4rM>- amt perfriHrof-l^w* 

to-Otkr Iran wine* In I'lioweT in rimilar. ret.*.. i, im » 
-Erwlnwn-f—Admi-iliSiv. Ste HINDU Law— Hunt 
FAMILY—ManA f.FR—MiiRTRdCF RY—INTIRI'T pun 
VIDF.DBV-K.VTrm AND t'TNlR 1FRUSOF Rnk B n« 

,xr - 0927)551 A 85 "7 Pat 294 

-1'iHlnUkiig in |in«ui(—Condiliwial.«« -m .di.Mi 

•'>. Kkokik-Iiian. (1922'39 I A 152«- 

36 B 387 

LOCAL INVESTIGATION 

—-iWU.y le-l.ol iarrlfrm,, in 

A.v ItnUNDARY DW17E-AMFEN*S RFPC'RT IN. 
-—Chur land-fa^, .dating te-U«j| iov^ii-atkro, »f 
—Ameen* tvpinl in—Cnurt'« duly 1.. give r - 
AMAIYTON AND Dih-mon. < k , INI ._ ( , SI , v ‘: 

'•' TIXCTO - (1876 ) 3 Suth 28. 

--< cmnmi.n f.r-Failmrt cl [any /„ m . 

Alflieati.n h hm t\ t furtkr hut or for ft.cud l - at 
t\‘iti$<tion—Grant tf-CcmJili.v,. 

In aM.it to recover some Und there w^ atfcputeasto 
'*"****• dirwterf to Certain 

1 f^-TheAnwR an p >red foc««d»t the inn,. 

S. . Lj* n * H'" 'iff either faiki! 

appear Wore him aRngdle,.. r if ,Le per^ «*,. 
some (lel,y. did appear. w t ,e hU agWs. they ‘.ggeMed that 
the botndanes Wrrtewm t u m lystroetila ikpLint The 
tev.ll was that „o report ci.Me.nine »hc boc.^a.ies 

TV: i' a° 0,, ‘ awl ,k " P *" k ' before it. 

On the second app a ,arce. the plaintiff did rot appear to 

have taken any oh*’ 'ion a. to the pcoccedinr*of the Ameen 
am he cc-irtupon that gwamd. and abo upc<v the gn.rd 

0 has having owuttcd ,0 give formal prrof of ti^edetf 
purchase, drived the .o« He then agpeaW to the High 
Court; and h* crmpbmt th^re- .as rot so much that hi> 
surt had been d.smc*sed. lev;me be had failed to prove his 
case, a.* that the lower Cent had ret given him further time 
ZiZAi??* lCK21 in ^ ,i 8 J! ^ n - The High Court, 
had Z q - e ' irn cf P «*«.** «ha« be 

2? J* an ^ MCU ' e for hh fonrtr 

and on that ground drsmi»ed the appeal. 
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LOCUSTS. 

-Driving away of. lo avoid damage lo one’s owm land 

—Damage to neighbour’s land by reason of—LiahalSlj foe 
—Principle' governing. Set DAMAGES— I (XTST& 

(1911) 21 M. L. J. 674. 

LUNACY DIST. COURTS ACT (XXXV OF 1858) 

- Date of commencement of Inniey—Findme ** I*•" 

re fori of Mmuif. in froeeedmn under A'l—fleet of. in 
civil suit—No res judicata. 

In a civil suit between the parties the questicei was 
whether the plaintiff’s wife was insane at the time of bn 
mother's death, or became insane only after the death of her 
mother. Held, that the report of a Munsif made on an in 
quiry held in a proceeding between the parties under Act 
XXXV of 1858 to the effe t that the plaintiff’' wife became 
a lunatic only after the death of her mother had not the 
effect of ret judicata between the paitie* (526). 

There was no adjudicate by »y competent tribunal 
upon the point in issue in this suit. The Munsif had no 
jurisdiction to decide it (526). (Sir /jm f i C.d:il'Y P'WX) 
BODIINARAIN SlNfiH f. BaWO OMR \0 SINGH. 

,1870) 13 M I A. 519-15 WR PC.I-6BLB 509- 
2 Sutb 371-2 Sir 607. 

- Inquiry under -Seofe df —Ummf dt iW Bdk. 

Act XXXV of 1858 .ontemplate only the qwedion of 
lunacy or sanity at the time of the inquiry; there is no pro 

vision in the Act that the inquiry shall extend t.. the aver- 

tainment of the period at whi'h the alleged lunatic fi**t 
became uf unsound mind (525). (Sir Juki Coheir.) 
IIABOO HODMN \RMN SlXCH ft HaROO OMRAO SlNGH. 
(1870) 13 MI. A. 519 15 W RPC 1 6BLR509 
2 Sutb. 371 2 Sir 607 

-8. 9—Court ot Wards in Qadk-Lnmtie—Profne 

tor ad judged by Ceil Cm>t lobe a-Mamgement 0 / eiSafe 
of-Potm lo unnm,—Order of Cilil Court affomtinf 
Court of Wordt Manager—Xteesuty. 

The Talookdar who owned the property in question be¬ 
came a lunatic, and an appka'ion was duly nude K* an in 
quiry into the state of his health under S. 3 of Act XX X\ 
of 1858. The application was made by the officer of the 
district where the taloolc in qnestiws was situated, ami ihe 
Civil Court to which the applkalim was made having 
caused notice to lie given, did enter into an inquiry, and the 
result was that the ta|onkd.ir was adjudged »" k a }**■ 

Held that thercip* the t.lukdar was rerv'er^l 4 drv 
qualified proprietor within the- meaning of S. > «. 'be said 
Act. with the result that the Court of Wards «a* authorred 
to take charge of his estate without a further order of the 
Civil Court appointing the Court of Wards to be nnruger 

It seems to have I*« rather hastily concluded by the 
Judge below that the Court of Wards king awthon-ed by 
the Legislature ”to take charge of the same." «•!•*** 
further order from the Civil Court which "Ft”/? 
talookdar to lie a lunatic to justify them in a-tmg. Jkir 
I»rdships think there is no grmmd for *aymg that, though 
S. 9 of the Act goes on to prairie:In all othw ca*«. 
except is otherwise hereinafter provided the Cm! rourt 
shall appoint a manager of the estate” (4i). (Lord Block- 
bum) RAF. SARABjnS.MGH r.CHAWAK. 

(1888) 131-A. 44 = 13 C. 81 (83 4) = 4 Bar 700. 

-8. H—irate of t T 'forty of disqualifrd frofrutsr 

-Mam rer '1 fewer ef-Mamger under Court of Ward, 
affainted Manager by Civil Court-Adimlieation of fro 
trietor by Civil Court as a Innalic-Efeet. 

A Civil Court, having adjudged a talookdu to be a lura^ 
tic and Incapable 0 ' managing his affairs ard so authored 
the Court of Wardi In Oudh to manage his property, did 
contemporaneously make an order appointing as the mana¬ 
ger Of the property the same person who acted as the 
manager dfld«Mlie Court of Wards. The Court* of Wards 


LUNACY DISTBICT COURTS ACT (XXXV OF 

1858MfW.) 

entered mlo poste-imt of the estate awl the management of 
it; and daring the course of the management a lea* for 25 
years wra> granted with variuu* terms awl provisions in it. 
It w» contended that. a» the lea* wa* for a pciiod exceed- 
ing fire years, it was ultra vires of tbe munagit under S. 14 
of Act XXXV of 1858. 

Held that whatever might be the importance of the ob¬ 
jection if tbe lea*e had leen granted by one acting only 
in the authority of an .ippwmment as manager by the 
Civil Court it did no; apply lo a lea* granted by the Court 
of Wards (46) 

Their Lordship. *ppo* that the object of the order 
appointing as the manager of the property the same per-on 
who acted a* the manager under the Court of Wards pro- 
Kahty was that the cowit thought t< maim /ant,la "if 
there is ant ambiguitv about it we will take .arc that the 
Court of Wards ha* double power, and the manager shall 
act both under this court and the Court of Ward*.” It may 
not hare been judicious. Iwt that is the utm«**l object 
the r«*it would hare bad, and if it was wrong it will not 
he a bit the wo.*(46). (Lord P/a, Hum.) K U SARAHJIT 
Singh r. Chapman. 

(1886) 131A 44 13C 81 (84 5) 4 Sar. 700. 
LUNATIC 

—Dangerous tanatk—Arre*t and ouifinrtmiR <»f alh g- 
cd—Damages for-PuIrfV *mnt-!.ialtfl) at-/toi,i tide 
l»ut mistaken act of *uch *erranr. S./ DaMAGES-ARRFST 
WRONG MIL-WkONGlOL CONFIMMINT. 

fl882 ) 9IA.152 9C 341. 
LUNATIC ASYLUMS ACT 'XXXVI OF 1858). 

-S. Military Cantonment— Commanding Ofi>f(r 

of—Pan ter out Innitie—Arrest and detention of—PiWr 
todireel. 

A koua fde belief that the plaintiff wav dangerous by 
re**n of lunacy might hare justified the defendant who. as 
commanding officer of the cantonment had the control and 
direction of the police, in directing pr.-eedings to be taken 
by the polrke undo S. 4 of Aft XXXVI of 1858(171). 
(Sir Barnet Peacock) SINCLAIR P. BROUGHTON. 

(1882) 9 I A 162-9 C. 341(363)- 
13 C L R 185 - 4 Sar. 387 R k J » No. 69. 

MAAFEE SUNUD 

.Vat nr e of. 

The property appears Ui hare hen held under a grant at 
a light rent (called a mo a fee muud). (Mr. Pemboton 
Istgk.) DOUGLAS ft THF COLLECTOR OF 10 N ARKS. 

(1852) 5 M I A 271 (275) -1 Sutb. 231 •-1 Sar. 434. 

MACHINERY. 

-Land—Machinery on-Permanently fastened to it or 

temporarily attached toit-Test. See USD ACQUISITION 
ACT OF 1894, S- 3 ( 4 ) (1927) 64 I A. 187 * 

54 C. 582 53 M. L. J 99. 

- Meaning of. 

The word " machinery'. when used in ordinary language, 
friwu fane means mechanical contrivances which, by 
tbcmsch-e* or in combination with one or more other 
meehanica! contrivance*, k tk combined movement and 
independent operatic* of their respective parts generate 
power, ot evoke, modify, apply or direct natural force* with 
the object in each case of effecting so definite and specific a 
result. The determination in any given ca* of what is or 
is not “machinery.” must, to a large extent, depend npon the 
special facts of that ca«e (445). (Lord Ashmen.) COR. 
PORAUON of Calcutta r. cossipuk and f hitpore 
Municipality. (1921) 48 IA 435=49 c. 180 (20i)« 
15 L. W. 253 = 26 C-W.N. 761 = 67I C. 926= 
AIR. 1922 PC. 27 
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MACHINERY—(C. a,a.) MADRAS ACTS-(C«W.) 

oMwJ'sIm " TS -'"- Nlf,p,L •' CI i EB ““ L « a *'< 1 «' momc-m 

* i 1921! 181- A. 435 ( 1131 < -19 C-W0r»ll> -'PruCAKUn 0,-(M) 

MADRAS ACTS 


c ivil Coi kis .\rr III <>f 1 * 7 . 1 . 

Estates Land act i <* urns. 

Purest act V ur in>2. 

Hckeditarv Village deuces An m or 1*95. 
Impartible Em vi es An II or rw. 

Irrigation Cess act vii of 1*0 (as amended'. 
L.\ni> Encroachment act ill o» \%>. 

I ANI> REVENUE ASSESSMEM ACT I Of DCb. 
PkOPKIErART ESTATE VILLAGE SERVICE ACT II 0» 

iOct. 

Kent Recovery act vih«>f 1965. 

Civil Courts Act III of 1873 


to n«i-occupancy ryot' in the enjoyment of their lands. In 
olher respect', geneially 'peaking, it declared and gave Hi- 
tutory recognition to existing rights and status. (Mr. 
Am.,, Mi.) CHIDAMBARA SlVAPRAKASA V. V UR AM A 
Kn»l»l. (1922) 491. A. 286(298)“ 

45 M. 586 (601 2)» 27 C. W. N. 246= 
37C.L J. 199-16 L. W. 102=31 M. L. T.54= 
U922) M. W N 749-A. I. B-1922P. C- 292= 
681. C. 538 = 43 M. L. J. 640- 
Feature Important of. 

—Villap—CHi fjrii ef—Tkrmnt ialt nliif 

*»• 

One important feature of the Madras Estates Land Act is 
>*th) of note; it throws into relief the component parts 


—^-M.Kwvnima rcuci me component para 
-S. 16—MabnmiaM— Inheritance — M.hombn *Uch. from immemorial limes, go to constitute a village; 
I..W-I a*tom '.irting . rtlinaiy-Proaf of- -Onc^Qcan 'he direct cultivation of the prcericto 

turn. M THOME IMN I. UV-I.MlFRn aNCF.-FfmalES («lkd If variow names): kt md. lands occupied by tenants 
—EXCLUSION OF. or rytfs; and third, old waste lands over which by astern 

(1922) 49 I. A. 119(124)-45 M 308(314) * H* landlord pewe*,ed certain specific rights now crystallised 
Estates Land Act I of 1908. ,n ***•■«* (W (Jfr. Amur AH) CHIDAMBARA 


Appi.it tbiuty of. 

-/ /iihh/ari *r MMUmoi. 

The objat of the K-Utc. land At! wa» to improve the 
condition and s—ifcr new rights ansi Ofisikgf r p« x jj:. 
up-Hi the ,Ki opyiitg cultivator, of ryoti land,. It n,«|.j 1* 
quite opou.^1 to it, policy to confer on middlemen who ,.h 
lcl1 tivl Culti. jtjng tenants. rigE.t, and pri.ilrgf, 

.It all (fM-ni -ling th.. c . nfrrred ret oc opting . ultivators 


and bdteil. ml I mull ia dip i ii J the latter das* of ' lnn< '■• ***** <«upancy rights except by contract 
the benefit, intend,.I lo te (ndnml am them. Itroskl fowrte the existence of Ian Js in which he can acquire sod 
hanllv Ik- mi LI- .tel ih.it W «»«tk..J.L . .j .1 .... liehts hv nreviinium I If, a-.... Jl;\ CHIDAMBARA 


SlVAPRAKASA P. VELRAMA REDD!. 

(1922)491 A 2(6= 45M. 686(6012)" 
27 C W N 245 - 37 C. L J 199=16 L. W. 102» 
31 M L. T 54 = (1922) M. W. N- 749= 
A. I. R 1922 P. C. 292 - 681. C. 538 = 43 M. L- J- MO. 

occupancy righis. 

Al*inlim ly from pita of. 

The exi-tence in a village of pannai lands in which tie 
tenant cannot a,quite occupancy lights except by contract, 


lianlfy In- *••«: .tel that it wav the .Jiy.t J the «*** lo 

{'J' '"'V T u " 41 ,hi ‘- ,hJt '»* •"i'i'flcnun «*M 
‘,"2r h “ ^ p** him a patta at a rent to be 

fixed bf tCOMt. and the muh'leman-. v ,«p>ipg ** **:. 
vatmg «ub tenant, .hould in their t Bin I* aWe t.. ,<, nr ,| 
their immediate landlord, the middleman, to grant to then 
pattas of their holding, at rent, to lie similarly firej , n( i 
this, though the mhhlleiun wa, analwen'ee wn. t*\rt 

HnniAVVA f. I'.TRIM IS A KATHY APPa Row. 

(1921M8 I A 387 44 M 856(862)-' 

-—A i(kl. r« fitiQi/iMi *, u m tffjtnn :.*/. 


tights by prekription. (Mr. Amur Ah. 

StVAPkTKASt v. VF.FR AM A RfDDL 

(1922) 491. A. 286 (298)- 45 M. 588 (602)= 
27 C. W. N 245 - 37 C. L J. 199 -16 L. W. 102“ 
31 M L T. 64 =(1922) M W. N. 749“ 
A. I B 1922 P C. 292=681. C. 538= 
43 M. L.J.M* 

FOUGAR-KUDIVaRAM. 

-Right to—limits of-Ryoti land-Kudivaraa 

light in. s.v Madras acts-Estates Land Act- 
Zeminimr. (1922)491. A. 286 (299)-46 M. 586(602). 
Ryots—cultivating ryots. 


*»iM.tniiisv isiviw 

Theirl^'shlp ifo^iw <‘Nvsidet''(t^!^f 1 ~ ’/^ c,hiv4,in 8 '*<** 

any opinion as to whether mTh £ \ «lrtSm In ' Jii *‘ h “' JoaiW in ? P "^ 

.i/h.s in litigation »Z to ^ of Rtr « uc «> f ^ Sl - Gwf * e 

(,]/, l~u(r 4h \ ('HiiviviBib ,ke *' 0 * 'A'vd >—I—1818: "The universally distinguishing charactfj 

mi 0,,hil 

.e •# eoe Tf,, , L I „ A 286(306) - right to the hereditary possession and usufruct c 

37 C L J too ip t J w liv, ' 2,5 ” ,ke * oil - 40 ,on S «'hey render a certain portion of tbepn 

(1922) M W V T - ^ i" or money, as puNic revenue: » 

1922 M W N. 749=A I 1922 P C 292= whether rendered in sen ice. in money , or in kind, and «b< 
- Eft,. ( J-QII 1 , 538 7, 43 M L 3 64 ,hw P aM t0 'AyAhs. jageerdars. zemindars, polygars moU 

.Wsu heir I k~ ,, r Inf - ,<(,d r"l‘r* ‘t— dar>. sbrotrietndars. inamdars. or Government officers. »c 

In (ledarinoiho ri^i. lr .l k tahsildars. aumtens or tanadars, the payments *** 

sising the distinction beiwro *** eraplu *** alwa>s •*«" mad < b 7 lh e ryot are universally t««^ 

and considered the dues of the Government” (299). (*< 
affirmed the old SfEK^ A,t 04 Amt " ■«•> CHIDAMBARA SlVAPRAKASA * VEERAM 

nSJS EX,2321?\ ^ *«“ ,(C0 *- REDI "- I 1 *™ 491 A “6 = 45 M. 686(608-3)- 

linTto p oX ^ J- 1 "" 27 C W. N. 245 = 37 C L. J. 199*16 L. W. 102 s 

Court, it ^ ' ,hc L l’ ,n ^ (,l0 ° 01 'he Revenue 31 M. L T. 54=(1922) M. W. N- 749* 

unt dilute tew^ n Z 2SHl^ '° *"'* ** <ow - A - 1 B 1922 P - C ’ 292=1681 C 538=43 M. L l «« 
ingoing on for nearly a cent^UgalHcai^ffiA _7 R '‘J TI LAND-KfDl VAR Aj| RIGHT IN. 

to all ryots inoccupato7-^‘^-Poligar-Righu of. Ar under jg.Ac 

'ime of the passing of the Act. . *»**»*■ MO 
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MADRAS ACTS—MADRAS ACTS-^f.w/r/.) 

Estates Land Act I of 1908 -(C.mtd.) Estates Land Act. I of 1908 - (M.) 

Zemindar—Pomgar—Kudiwaram right of. Ss. 3(10) and 185-« ',*//.) 

- Limit ta-Kyati land—Kndhtaram right in. the High Cent observed: '1 ague that Ihc salt lands were 

Prim fait a Zamindar or polig.tr is a tWI-temttr.or. never cultivated bj the Zemindar (piaimitf ) “as pan of his 
to use the language of S. 4 of Madias Act I of IW. We has home farm land', ami it scenis to me that hi* treatment of 
the right to collect the rent from his tenant*, /‘nmj fait, them as Kambattam was merely colourable for the purple 
his right of direct possession of the lands is Confined to hi* of defeating the occupancy rights of the tenants. In s>m.- 
" private lands" ami the old waste land ; it does not extend parts of India lands of thi* kind are known a> Sir land* and 
to "ryoti land." {Mr. Am.tr Ah.) CHIDAMBAkA Siva- this is one of the term* mentioned in the ctcftnition. It was 
PRAKASA ». VSBRAMA KEDDI. brid in 3 N. W. P. Rep. ?03 that Sir land K laml which a 

(1922) 491. A. 286 ( 299)-45 M 686(602)- Zemindar haw cultivated htmseif and internist,, u-tai.i as 
27 C. W. N. 245- 37 C. L. J. 199 16 L. W. 102 cmoaUr for cultivation ly himself mu when front time 


31 M L T. 64-(1922)M W N. 749- I to lime bedemi^it fw a season. I think that thi* tot 
A. I. R. 1922 P. C. 292 - 68 I. C 538 - 1 Ba y well he applied here. - 

43 M. L J. 640 H.U, that that tot was oIamjsIv suggested by S. 1X5 of 

3 -StllitJ tlMt-Atfanlim */ fat */. Al J\* r,d .*?' a PP l * d '* 

uititim Ut—Gi*trnmtnt rnti faH lamiamtr fh *> J**™- (Sir J 4* /-Jgt.) \ ERUGAIUU 
WnZiZ fa-ir Jt .futll. JtUlt MaLUKARJUNA NAVUDU SOMAVA. 

[ a settled-estate were taken by the Government ’ 10 ’ 8 * 44 1 * 44 i 44 “) ~ i2 M4 J° J 404 W - 

I a>i Tbr value the land* . 17 A. L J 233 26 M. L. T. U 10 L. W. 400 -■ 


I think that this lot 


w— Maiijearii'sa \AYtDU■* Somava ' URUr,A,,DA 

lion would be fairly -tiled by a remtom* «4 ^ W bod u K v£i 4S I. C 708 30 M. L. J. 2o7. 

a total peiibkush of K*. 35.5*8. pajaUe for the ward c*Mir. - S 6 (1) _ AfauJi/ttfln /taut atattd Kfat A,t - 

The estate holder then presented a petitnm to the Govern /V . v , tn lt,*t *r It,tar. 

ment praying that instead of the pti*hku>h king fi.lanu I Wb«e under ak-a*c granted More the Estates 


a total peiibkush of Rs. 35.5*8. payal*. for the s»d eMatr - S 6 (1) _ Aft/„ati/lt,ta /taut atattd Kfat A.l- 

Thc estate holder then presented a petition to the Unn /V(V , r f-0*m m /nut *r Uttar. 
ment praying that instead of the pei'hku>h bring f,. Unt* Where hemn* usdei a lease granted Mure the Estates 
remitted,he might be given some Government lands in | JB d.Vt alrgetkat by ihe pot i>Mi* of certain clauses of the 
another district of which lands he had abtadj xyirol the Madras E-talo Land Act. their «ontrj<t of tenancy istn- 
ryoti righU. Accordingly no remission wu made <* the sirel) superseded; that they arc rrlic-.el fe.-m the obligations 
pcishkush, which continuesl to Ik eixted a* lortmrly but by ; mf.^d <m them liy many of the covenant* of ihcir ka*e ; 
order of the Collector the new land* were transferred to the |lul lkcil lmate , s . |Wr <<4p , IIK:y ^ntinued. ami 

estate holder, and were entered in the rtg»sl»t as Zcmmdan ,hH, „m M1 dr mlijrviio iesi*i<m. the liurden rests upon 
lands instead of Government lands as formerly. •!*» ,4 ,** 1 , cdaMi*hmg that th<oe clauses apply to their 

Htld, that the new lands were not pit <>l a pnnunenll) The oidigation <4 proving the m-gatiu proposition, 
or temporarily scttlerl estate. :hx tho-cUuses do not apply to their <a-, does not red 

When in the hands of the Government they were no. jp,* the lesie (391). (L»d Athni,m.) Sl!RI5F.TTI RUT 
part of a permanently or temporarily milled estate. The CHAYYA f\ PARTHAMKAIHV APPA ROW. 
effect ol the transacti«mdeiaile.lal«ve was mAtomake.hr (1921) 48 I A 387 44 M 856 (860)- 14 L W.168- 


effect of the transaction detailed al«ve was mA »rw »*■ (1921 *8 I A 387 44 M 856 (8G0) 14 L W. 168 » 
lands an estate settled at the pi.hkush of Kv /77. A set 26 C W N 785 A I. R 1922 P C 243 C9 10.1 

tlement should 1* effected formally. an.l there sh-^d '■ 41 M L j 669 , 

dalingwiihi . Dnntdm.) The word in swb-S.(l) of S. 6 of the Madras Estates 

7RMNDAR0F StN^VHtPl'm *ZlMlNDAlt of SWIM Ac; ^"..cwpamy"not "possevsion." An owner may 
ZLMNDAR OF NANlVAHArt ^ j A 38 (41 2) - » «« *** '* » «be receipt of 

V 42 M 355 (368 9M1919) M W N 496- ^ ,be ^ ,h »' «' ^ «cupamy(394). 

4Z M MO l L J. 273 I { ,Jri Alham.) SURISE1H BUTCHAYYA l. PARI HA- 

o, 0 . m r RfiM 26M LT 32-30 C L J 12- SWATH Y A PfA K AO. (1921)48 I A 387- 

o^r L W 673 491 818 - 36 M L J. 279 44 M 866 (863)-14 L W 168 26 C.WN.785- 

23C. W. N. 673 - 491- C olo JO- A I. R. 1922P C. 243 - 691.C. 1-41 M L.J.C69. 

-Melwaram only »r Is - The appellants were h-c*ees of certain lanka land* ir an 

-GRANT IN—MF.LWARAM ONLY ETC. estate nnder kases granted .0 them. Wore the Madras 

-81. 3(10) and i88-P«t-9 /Wtr Act ,908 r»* into operation I, virtue of 

—Ctnturrtnt fading, at U-Pr„r Ca**,rt tnltrltrtm ^ ^ |hf „ a „ au(tion Md in 

with. . __ u in real IUNa ' r V <to( «he said lands. The practice in the estate with 

(Sir Jrhn Ldgt) \ ERUCADDA T LMhARl .eferetwe to the said laml* was that when a lease was about 


effect of the transaction detailed ai«ve w*s p.m «" 
lands an estate settled at the pe.-hk-'h of Kv tTl A *et 
tlement should be effected formally and there *h.*U he 
some recorded evidence of it. There£ - 

vauur* ° r Sani "" ' PUr ««•)« ca »(««■ “ 

«M.3S5(3M9,,(1»19)M.WN«6- r 
9L W 411-17A L T.273- .« 

21 Bon. L. R 622 26 ML T32- JCUK- 5 
23 C. W N. 673 -491. C 818-36 M L J.979 

- 8 . 3 ( 2 )(d)-Inam graot-Inte,ct «mv«H jjder 

-Melwaram only or Kudiwaram ahoconveywl. Stt I N AM 
—Grant in—Melwaram only. etc. 


-Ctnturrtnt finding, at ta-Prng Cmm„r, inttrltrftr 

“k«> fan Ldgt) YiRIAGADDA MaLUKARJUNA 
NaJuduV. £maya. 0918) 461 A 44 (50,= 

42 M. 400 (406) = 17 A. L J. 233 26 M L T^l° 
10 L W. 400 -=(1919) M. W. N. 641=0 * W-» «- 
30 0. L. J- 77 = 21 B0EL L.B «-«^ 


Ufr.SOMAYA- iSSt S LT 1= ,0 "bad hut recently expired, an auction was held 

M - 40 ° ffl;S WH 64^23^ WV 626- ^ranted toUie highest bidder, whether he 

1 4°0=(1919 ) M. WN.641=0 aW H. K6 hr «4d kmee o. not. there being thus no continuity of 

0C.L.J- 77 = 21 B 0 n.L.B occupticm. and the cot^ng lessee having noprivibgeo, 

.. advantage. The ka>* in favour of the appellants content- 

- - Lari Shaw.) SREEMUTHU RAJA TERLaGADDA pfa-rf tbecnhiva.kfl of.hr land and the raising of crop 

MALLIKARJUNA PRASAD NAYUDU BaH «.i R e k»N upon h l,y ry.As. and c-ttained no clause prohibiting X 
DUCHINTALA SUBBAYYA. (1^ « 1 C1 y 1‘ »* abo found that the appellants dealt with the 

A. LB. 1925 P.C. 174 (U hmb dented as middkmert. sub kiting them .0 tenants 
f,a. .... *bo bdd them subject to a rent pyahle to their immediate 

casein which the question was whether the mu hndWdv occupied them and cultivated them, 
as the private lands of the plaintiff within the mea Hdi. that the appellants had not acquired a permanent 


In a case in which the question was whether the mil 
lands wa. the private lands of the platnuff »»hu> .be mea¬ 


ning of the Madru Eitates Land Act, the Chief Justice it 1 right of occupancy under, and were not ryots within the 
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MADRAS ACTS-iV...//.) 

Estates Land Act I of 1908 - <’*/./.) 


>. 011 >— < . 


meaning «rf S. 1 . *ub-S. I «.f ihc Act. i*ing merdy middle 
men. 

(JtiJi’H whether. if the •>ppcj|jnt> hud only 10 occu¬ 
pying ar.d cultivating *ul»tcr..int* a *ubvUn:ijl potion of 
ll* ir land*, they tuuld have l<tn altogether ui*nlitled to 
llie relief they vmght (i**uc of pattas to them) oc would 
..uly haw 1k«u eillithl to that relief in relation to the pot- 
IM» "I **•«• •leiiii'C.I Lm.K whkh they had not Nib-let (39.ty 
If ijaradars ami furmet* of rent are ryot* at all. they are. 
•" «|>|x-"' from S. 46. non occupancy ryots and cantxe be 
Cnnveitcd intwry.a* Mill a peimanent right of occapancy 
W5). (lari St Bhismi Buthiavya r. 

I'AKiiMSAK.tiiiv Am Row. (1921)48 1. A.387 - 
44 M . 8561862 3) 11 L W. 168 - 26 C. W. N. 735- 
A I. R. 1922 P. C. 213 69 I. C. 1 -41M L J. 669. 

-S 6(1). Expl. -Rpii W h.i tnngWd w<r<- 

< H ^rmgfiil A whim if. unJir term-exftred 

"iHihiliki—O.itifjH/y right, 

Kyoti land*, not licing old «a*te. within the appellant'* 
Zemindar), had been held l»> the re*p.*dtnt* for the par- 
uf .tgriculiurc umlcr a mixhilika. dated 28-7-1907, by 
wlikh they agreed to hole! the land* as appellant'* tenant* 
until 301 IVOS.the land* being described a» "yoar Divanam 
Kamlut.im (private) lands.” Ily clause 8 of the anachilika 
the n>|windent\ undertook to relinqui*h pouession on 
304.1'Xtt. They, however, failed to do x>. and continued 
in pcAM-sk* „! the land* after 304-1908, not only withe*' 
the wmenl of the appellant, but c.-ntraty to hh anhes and 
cxpicsM-d intention*. and eontrary to the term* of (1 8 of 
the muchililu. In a suit in ejectment Iwuight by the appel- 
lant.lc/rf. affirming the High Court, that, even if there*, 
ponrient* lurl not any permanent tight of ueapaney in the 
Miit lands before the commemement ,4 the Madrav Estate* 
Und Act. they olitained a permanent right of ocvapancy in 
the holding l.y the operation of S. 6. >g!,S. |. 4 * amended 
I* S. 3 of Madras Act IV of |909. 

Their Jjwtbhips nverrukd. a* un*ound and untmaUe. the 
contention llk.it the explanation to S. (». *ul»S. | ,4 Madia* 
Act I of I70S did not apply to a per** wheue eoolinaetl 
p«^*e>*i«i .4 iymi larnl was that of a tre*pa»*er. and that i: 
applied only when the- po*<#t continuing in povesMon did 
»™ «•*« of the landholder. (Sir ]*h FJft.) 
3 ERI.AGAI>I*A MUUKARJUNA NaIDU *. SOMAVA 

(1918) 46 I A 44 - 42 M 4C0 -17 A. L J. 233 - 
26 M L. T.1-10L.W, 400-(1919)M W N 641- 
21 Bom. L. R 627 - 30C.L J. 77 = 491. C. 703- 
..... , 23 C W. K 626 -36 M. L J. 257. 

o t> aW fum/ri if unt—X.t ,n.. 

nymoui. ' 

Tk word* 'ijirada., and farmer* of rent" in sub S. (6) 
of S. 1 1 of the fc*tate> Land Act are not synonymous. They 

denote- tun <la*>e* of persons. They are not defined in the 

JSST,*"* <*■& W*' •**.«.) Sunsmi 

\P-'kthasarathv Am Row. 

1 A- 387- 44 M. 856(863) = 14 L W 168 = 
26 C. W. N. 785-A. I. R. 1922 P. C. 243 = 691 C 1 = 

_. ... .. f . 41 M. L J. 669. 

f, i*terest-Mel*i- 

rurn—Meaning 

■* defined in the Madras 
f ,nU> ' Jml A f h «'a Tamil word. and literally signi- 
fie* a cull,yator* share in the prulwe of land held by him. 
as d.*t,ngm*hed from the landlord's share in the produce of 
ll>e land received by him a* rent. The landlord's share is 
ometones designated "melvaram". The "kudivaram in- 
1 “ «pre«00 occurring in S. 8 of the Act. i? aooa 
rcntly understood by the High Court at Madras ^ 


1 MADRAS ACTS -(CmtJ.) 

Estates Land Act I of 190MM.) 

siMCflfZ) 

a right to occupy land permanently (215). (Sir Jekn EJp) 
Sl RYANARAVANA r. PA1 ANNA. (1918) 46 1. A. 209 = 
41 M 1012 (1018)=29 C. L. J. 153= 
(1918) M. W. N. 859 - 25 M. L- T. 30= 
23 C. W. N. 273 - 9 L. W. 126-21 Bom. L B. 517= 
481. C. 689=36 M. LJ. 686. 

-The term “Kudinaram” is a Tamil word, literally 

signifying a cultivator's share in the produce of land as dis¬ 
tinguished from the landlord's *hare. which is sometimes de¬ 
signated “MeUaram'. The "Kudivaram" or "Kudivanu 
interest”, as it is ailed in S. 8 of the Act, is in fact a spe¬ 
cies of tenant-right or right of permanent occupancy. (Kir- 
tmnt C«r:r.) UPaDRASHTA VENKATA SaSTRULU r. DlTl 
SiethakaMI'DU- (1919)461. A. 123(127 8)- 

43 M 166 (171)-26 M. L. T. 175-10 L. W. 633= 
23 C W.N. l29 - 30C.Ii.J- 441=* 
21 Bom L B 925 = 17 A. L. J 725—511. C. 304“ 

37 M. L-J.tt 

-"Ku livaram" is a Tamil word, which signifies a cul¬ 
tivator's shaie in the produce of land as distinguished f»oo 
the landlord's share in the produce of the land received « 
him as rent, which is sometimes designated as "melwara* 
The "Kudivaram" or "Kudivaram interest". asitiscaM 
in S. 8 of the Madras Estates l.and Act, is in fact a sf<oo 
of tenant-right or right of permanent occupancy. (Sir fi* 
FJft) NAI.1APII.UI MARKAYAR v. KaMANATHaN CHET 
HAR (1923) 511. A 83 (90 1)- 47 M 337° 

A I.R. 1921 P. C.66 - 22 A. L J l» u 
19 L. W. 259 34 M L T. 10-(1924) M W. N-2W- 
10 0. & A. LB 464 - 28C.W N.8M- 

821 C 226 - 46 M L-J W. 

-S. 12 -Ml, M,ly~ Trtti Md , w ufinlt Hilt- 

If the trees are held on what may be called separate W* 
S. I? of the Madias Estates Ijnd Act does not apply ® 
sort, a cave, and I L W. 881 was rightly decided (8l> (»'»• 
amui /Wr«.) Rajah ok Kamsad t. K.oiid J?* 

THEN. (1926)53lA.74<-49M-335- 

( (1926) M. W. N. 376 -30 C W. N. 844-24 L- W.l- 
94LC.322 A.I.R. 1926 P- C.fl’ 
60 M. L J- 603 (609); 

- Ci*tra,l m tenting frier te A(t—RtH™ t,i4 " 

UndlerSi right te Iren ly—F.ff«i of Wti* 
Land/crd'i ri git It trees in eau of. . 

On «M»-1901. the original plaintiff, the o«n« °* * 
Zemindari which was an estate within the meaning of 
Estates Land Act (Madras), granted to R for a let® 
year*, expiring Fasli 1320. a lease of some 1,363 acre£ 
land in a village appertaining to his Zemindari. Pri°»J*Jr 
lease in his favour, K had no occupancy or other ngM** 
the holding. 

Upcm the holding was an immense belt of pap"? 
yielding a substantial revenue. By the lease the Zemio» 
reserved to himself full rights in regard to all tbo* 

;“nc« in the least to be entitled to then'• *: 


incl--ded 


The lessee was' 

the cist of all the trees standing on the lands was not 
in the rent reserved, the lessee was not to raise any obje^J" 
whatever to the Zemindar dealing with the same. * 
matter of fact, those trees during the term continued 10 
let by the Zemindar to other persons for tafftofr _ 
possession of and all rights over the trees remained dw»| 
the pendency of the lease in the Zemindar, and no paf®® 
whatever in respect id them wi« included in thecea•‘*7 
by reserved. On a question arising as to whether, 


standing the reservation by the Zemindar of his t „ 
said trees by written cootratt. the light iouse.«‘ *V 
and enjoy them vested in the lessee and his represent* 
by virtue of S. 12 of the Madras Estate Land Act m ' 



THE PRIVY COUNCIL DIGEST 


MADRAS ACTS -ftVtf.) MADRAS ACTS-((W./.) 

Estates Land Act. I of 1908 (CmU.) ! Estates Land Act I of 1908-'f.«/./.) 

S. 12—(C’m/J.) | S.52(3M(V«A) 

reversing the High Court, that S. 12 made no distinction ir. ( restricting the tfope of the general rcft-ien-e to muchilikas 


the result between a reservation made by custom and <>•< 
made by contract, and that the true conch**** »j>. that 
where the reservation, however constituted. was contermin 
ous with the previously limited pov*£**iou. it intiid. n 


decmJ in (hat sub notion to muihilikas tinned by any 
particular deciiption of Court (2lR). 

An inamdar tendered jwtiah. in terms of S. 54 anil the 
other relative **ctioa* of the Estate* Land Art. The tenants 


cept with regard to tree* sub^aently plants by the ryot* notwith*!anding previous decrees in prowling* under the 
or naturally grown upon the holding, operative throughout Madras Rent Recovery Art refuted to accept the terms or 
the occupancy made permanent by the E.tate> land Act. to giant muchdika*. The trims of tlie postal* having I wen 
{Lord Blaneslurgk.) HOMMAOLV.iK.i NaGasNa \ vinu catnc* approved by theCoUectar. the inamdat k.-ight a 


v. PlTCHAYYA. 

(1929) 661. A. 346 52 M. 797 - 33 C. W N 1097 - 
30 L. W. 48M1929) M W. N. 657 = 119 I.C. 636 
50 C. L. J 493 = A I B 1929 P C 249 
57 M L J 651 


wit for teat due in atcordance with the term* of those 
patu*. 

H.U. that, a* the pattahs tendered were in turn* of pie- 
V.««n outahs upon which judgment ami ikrw hail l«n 
pas-cvl. umiei S*. 27 and 2\ the old rent -hu* de.rml ron- 
tiooc'l, until reduced or enhamed bj’ .ptvial applications 
under the Act. none of whkli had been made (218-9). 
[LrdSkrr.) RaDHAKKISHNA AVVAR SUNUARA. 


- Palmyra treet—Culling 4/ r J* of.nilktul •/ wntil reduced or enhamnl by * ptvi.il application! 

IniM-Cmkmtim rigk fr-Mm Act none of wlmhhad been Made (218-9 

{L'dU* I.) Radhakrishna Ayvak r. Sunuara. 

There are ju*t three situation* in which palmyra tree* nuy 

beheld:- <1922)491 A 211-44 M. 475(484)- 16 L W 18 = 

1. They may simply be growing-us laml whuh i» he»J | 31 M I. T. 31 27 C W N 1 20A L.J. 937 


by a ryot, though no mention of tree* be mad* in any 
lease. 

2. They may be giowing on land held by a ryot. but 
they may be left a» a separate entity in his lease 

3. They may be let to a person on whose land they do : 
not grow (82). 

Assuming trees to be cut without the leave of the land 
holder, as regards (I) S. 12 of the E-tatc* land Act appur* 
and the land holder has nocLim. As rrgjuU (3). 5.12 does 


36C.LJ.45A A I R 1922 P C 257- 
471 C 584-43 M. L J 323. 
■S 185—Private land—Tot. Sr. S*. 3 (10) And 
461 A 44 (49 50) - 42 M. 400(401 5). 
Forest Act V of 1882 
AHQRBTATION PROCU DINT.S I'NIUK— 
Oijtnoits io. 


not apply and the land holder has a claim fo, the full value ’TT? ! " U *> </>.*/ 

of the trees so cut. Qmre a* regard* (2) (*2 (I net**! •f-SniuUmgmlt im l raem—.l/eaning ,,f, 

Dunedin.) RAJAII 01 RajINAD t. K.VMID RowiHlS. The resp-wfcnts objected brfoe* the Fore.t Settlement 
(1926) 531. A 74 = 49M 335- > aflorcstalHm of certain lanka lands alleging 

(1926) M W N 376 30C. W N 844' I «•«* ^ Aversepo*wm against the C ro ,n for over th* 
24L.W. 1-94 I.C 323 AIR 1926P C 22 period. T* C «iit* below found that therepon. 

50 M L J. 603 (609-10) h *' 1 P ,w ' 1 *•«** for .. n |y 20 ami 

r 7 Mm - h r- 

2»ssUst&Si 

A. I B. 1926 P C. 22 50 M I. J. 503 (609) lh * ,hc ,i™-rf H* r«, (20l , 

- Tr«t wil/d in lenanl ky-todamemenl -/ rent let The duty rested upon the claimant* to e*taUish afirma- 

-UmlhUtr't rigk lo. ..... , l, «■$ ,h ? *** ,hdr P'^^r*’ pwmsion fo, (0 yeat*. 

There is no provision in the Act enabling the land boWcr \\ ,rh reference to the "subsisting title.- nothing further is 
to claim an enhancement of rent or any additional payn,ent neede-1 than the acknowledgment ..f the undisputed fact that 
foi trees on the holding which becoo* the tenant* by virtue the wit lands belonged to the ( town. That fact i* fond,, 
of the Act and which are thus lost to tne land hoWer UrJ mental; until adver*e pass*c*iwi again*! the ( town is com- 
Blan/iiurgk.) '‘ 0MMA . D ^a * ^ ** n to say. is for the period of 60yearn, that 

PlTCHAYYA. i 19 ,? “ v <KI remi,n * 1 iDd ,hi > ,a<l forms " sulrshtin.- 

33 C.W.H. 1097 - 30 L. W.435 (1929) M W N. 657* title." It i* no part of the oMigation of the Crown 

111 IO. B.-50UU. *13 '* ■«• «•/«■«• n t h,5,.n, ^ 

57 M. L J. 654 ^ or the acceptance of uy onus on that subject (206) 
_a ifi—Vnn muoanCY not*— Ijaradan if. S*t b.6. S 1».) SrCRFTARY OF STatf mo . 


-8. 46—Non occupancy ryot*—Ijaradars if. S*t S.6. . (/a 

(1) _ijaradars and Farmers of rent. Ch 

^ (1921) 481. A. 387(3915) = 44 M 856 (863 4) 

_B. 62 (Sy-MntMiku dtrr/fd M/«M m,*n,nff- ■ 

MuiUlikai durtfd under Beni Beem-ery AtH imetmJeJ— 11 
Puttas tendered ai fee. ami affir.nrd h CMeel^-Benl 
due ai ftr—Landltrlt rigk! It reetter. — 

S 52. sub-S. 3, Estate* land Act. enacts a special rule See 


[UrJ Skew.) hFCRF-TARY OF STATE FOR India r- 

CHEUKANI KAMA Rao. (1916,« I. A 192- 

39 M. 617 (631.633)-20C.W.N 1311- 
20 M. L T. 435 - « L W. 486 = (1916) 2 M.W N 2 I 
14 A. L.J. 1114-18 Bom L.R 1007-851 C 902 = 

31 M. L. J. 324. 

--Adverse po**es*ic« for O) years-Onus of p,„>f 0 f 

See wader this very *ub heading POSITION OF. 


under which muchilikas decreed for any revenue year (1916,43 I. A. 192 (206) = 39 M. 617(639) 

remain in force until the beginning of the year, for which - Ptielitn tf-AdversePtsuisitn i..r Ui ..... * h 




fresh one* vt exchanged or decreed. There is no reason for I •( poof of-Limiiation Ad of 1908, Art. 149. 
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MADRAS ACTS-ff.W.) 

Foresl Act V ol 1882— 

.UHtRFM YIMN 1 k'X KH'IM'.N INDEk—ORJECI 
Torn 

Obyrct>«s to jltoi(->i.nio(i pctfaiing chums to lands 
>oujhl I* ton>tiiui«| into a rt-^jwd (mot under tbe 
Madras Fore* Act. 1882. ait in la* in the >atr.t potion as 
pcf>on> bunging a sui. in an ordinary Com! of Ju>tke for a 
rkclaration of light. To <hku a situation in the one ca«e. as 
in theother. Ait. 141 of the Umiution Act of 1X77 applies, 
the pciiod of twelve year' th.reun.ltr >«ing. however. ex- 
tended to a period of a I year by Ait. 14V. In an ordinal) 

Miit for a devli.itMut it cannot U- tWtfed that the onus of 

nlalili'liiiig p*<-<•« f« the requisite peiiod would reM 

upon the plaintiff. The dilution »f a claimant under affo- 
restation proceeding* i* the same on this point (205). (1*4 

****■) secretary of State for India &. ('hf.uk am 
Rama rao. (1916) 431A 192 39 M 617 (632)= 

20 O WN. 1311-20 M L T. 435 - 4 L. W 486 
(1916)2 M W N. 224-14 A LJ 1114 
18Bom LR 1007 - 351C. 902 31 MLJ.324 

S 10 (11)— Ihshi.i C.Ml'i J 

lllgk Oxil 

Tlve i.'pondenl'’ claim* in ceitain proceeding* under the 
Madias Fort'l Ail V of |882 wtie di>mi»cd by the Foot 
Settlement Officer under S. 10 of that Act. An appeal to 
ihc District Omit fiotn hi* decision wa* dismissed by that 
,<<m - Thereupon the respond,*!* then appealed to the 
High Omit, and that court iev C i*ed the decision brio*. 

HtU. that the appeal to the High Court from the decision 
"f the DiMikl Court «as not excluded by S. I0(«) of the 
Madras Forest Act and was not incompetent (197 j. 

When pr«e*dings arising out of a claim pieferrtd under 
the Madras Forest An. 1882 reach the Didrkt Cowl, that 

Court is appealed to a» one of the ordinary Courts of the _p . 

countiy, with regard to whovc procedure, otdrrs and.Icier. 7T~ Urf *" ,0 ,kt G '' t * rnmn *~ 

the ordinary rules of the CisillWlure Code apply From u "L . . • « 

the dccison of the DiMrict Judge in m» h a f alth , f 11 *' b > 00 meM ‘ “'7 10 »J »h»t i* "•«"» ** n ‘ ff * 
appeal to the High Court i. perfect* vompetent 1,97 S) ' UWM Government." The same «P» 

(L>fJ Ska*.) SEt'KLlARy of Si.ui Jur '** •» » Act of the Lmted Kingdom would protohj 

CHEUKANI Rama Rao. WA " t0>0 *« a Governnent ownership of the bed or the hubof 

(1916) 431A 192 - 39 M 617^624 5)= £ bul il i V <,ui,f ,hJ ‘ ,h * U * of M *J j 
20 C W N 1311 20 M L T 435 4 L W 486 j! ,csdtnc J itcopm* some proprietary right on the part of 
(1916) 2 M W N. 224 - 14 A I J 1 ,n '** «»*« *<>»'"* i" rivers and strtaau. 

18 Bom. L R 1007 * 35 L&9M-31 Mljj! JB4 «" f£! 

HcruAt., - uni m,a,nl ) '» enaterial respects from Engla»> “»• 

Hereditary Village Officers Act III of 1895. Further. Madras Act III of 1005 appears to enact ** 

-Knrnam— Office of-\ppoi„ lm ,„, to~R^k ‘tanding and lowing water.net t^P^- 

>lnce Act. Su KAkNAX. * of private individuals, is the property ol Government. {!** 

„ P*rkf,.) KANDDKbRI BaLASURVA RAOr.SECRrTA*' 

Impartible Estates Act II of 1904. ~ ..*. . . *' a 


MADRAS ACTS -[C<mU.) 

Impartible Estates Act II of 1904-(CWy.) 

annadana Jadaya Gounder. 

(1927) 651. A. 114=61 M. 189- 
27 L W. 497 = 5 O W N. 411= 108I C. 354- 
30 Bom LB. 802-47C L J.488= 
9 Pat LT. 347=26 AL.J. 642 - 32 C.W.N. 983= 
A.I.B. 1928 P. C. 68 - 64 M.L.J. 601 (606). 
-S. 4 -m/I ly Mdtt—Validity of. 

S. 4 of the Act restrains the proprietor front making any 
alienation to enure beyond his own lifetime except for etcer- 
sary purpo*i. except in s> far as sub-S. (3) pieenes kb 
right to provide for the vitcession to the estate in default d 
heir*. [Sir Jfiu iVa/hi.) KONNAMNAL t*. ANNADANA 
Jadava GOUNDFR (1927) 651.A. 114=61 M. 189= 
27 L W. 497 = 6 O W N. 411-1081.C. 364- 
30 Bom L R. 802 = 47 C L J 488' 
9 Pat L.T. 347 - 26 A L J. 642-32 C.WN.983= 
AIR 1928 PC 68 - 54 ML J. 604(606). 

Irrigation Cess Act VII of 1865 (as amended). 
Preamble. 

_ l—i'mtht A rtMtii-H’hith frraih. 

S. I of Madras Act V of 1900 make, operative croviriert 
-me*hat in excess of the apparent ambit of the preamble. 
If so. the section must govern. (Lord Sinv.) SECRETARY 
OK STATE FOR INDIA MAHARAJA OF BOBBILI. 

(1919) 461A 302 (309)-43 M. 629 (536)- 
27MLT. 1-(1919) M.W N. 775-11 L W.204- 
18A L.J. 1-24C.W N 416-22 Bom. LB.498" 
54 IC. 154-37M.LJ.714. 
-Preamble—Conflict between—Which prevails. S» 
Under this Act-PREAMBLE. (1919) 46 LA 302(3W)- 

43 M. 429 (6MX 

•Rr.tt at 


S. 2— A A «//;.</ tn~C.il/ermity 

i*™* <w - At 4. w tZn 

imfirliMt OUUi. 

The definition in S. 2 of Madras Act 114 1904 would 


- » --. 

OF STATE FOR INDIA. (1917) 44 I.A. 166 (1723) 
40 M 886 -19 Bom. L.B. 761 = 2 Pat. L.W. 260 
26 C L J. 290 22 M L T. 76 = 21 C.W Jf. 10S 
16 A L J. 697-(1917) M W.N. 636 - 6L.W. S40 1 
41 I C. 98-33 MLJlv 

—.. mi uii| ivw wohM . 

appear to be in entire accordance with what has often been ” -ff right ft lr.r—C** ,l “ 

laid down by this Board, that these impartible elates are ~ £xtnt * ri t kt ft **tr—Eigagmtil vrtk frcrr*«* 
the cieatures of custom, ami with tbe dtvbion in the Shiva ^ dedsion * 40 M -( p - c -) * as ,ollofffd ,B 
gunga case that where no special custom is proved the cu< *** ^ L * rJ Pj ' tfr ) AMBaUVaNA PaNDARA SaN 8- 
tomary law of succe»ion is to be found in the ' DHI r • SECRETARY OF STATE. 

«hich is the general customary la* in this pa„ oflnSa' (1917) 40 M. 909 (P C.)=4310. H' 

w.th such qualifications only as flo* from the impartible 8. 1. Proviso 1. 

nature of the subject, and that oin««quent|r in armhin» _a**/ uri cm 

th.s law. the impa.tiUe ^atc. in -—Attf«aMit?-£*«,. 

of the holder, i. ,o W regarded for the lhil J* ***», ^ on ,he P r0 . 1 '^ 

>i«. « .h, join. , ke h ,4 ^ndhbta,^ “SET*? ,h * Go '"”"“' "f 

as passing by survivorship unles, k v- . i ^ " h,S P redfCWSOft ,n u,lc ^ v ‘ ,t « of wb.ch he is. in & 
separate proiirty of the hSder or ,he en " ,W t0 * iIfr for ir,i E a, »° n (1) from the source fn< 

«.» W (Sir /a.M, KONSAMMAL 
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MADRAS ACTS-(t\w/./-) . 

Irrigation Cess Act VII of 1S6 

S. I. PROVISO (iHtW.) 

{brd Ptirktr.) KANDUMJRI K.U.ASURVA R\0 I 
Secretary ok state for India. 

(1917) 44 L A 166 (172 3) - 40 M. 886 - 
19 Bom L B. 751 - 2 Pat L. W. 260 = 
26 C. L. J. 290 - 22 M L T. 76=21 C.W N 108$ - 
15 A. L. J. 697—< 1917) M. W. N. 536 6L W 340 , 
411 C 98-33M. L J 144 

- Ety^mtHt—Wkat am.itnti to—Euat. «»*/*/ 

For (/Hurt /.* Ovvw ti—Eftft. 

With acquisition by forfeiluic the Crown lic-otre. l.-aral 
to take the fotfeiled estate tantnm ,1 la/t at it stoxl m the 
subject who had rebelled. that it to say. to roped the right* 
and in particular the ea*ement> enjoyed by dhers. Olbu 
wise the scope of the forfeiture would b«r extouW ; p.o 
lanlo it would fall upon innocent and loyal *hy.xt>. 

In 1814 a Zemindar who More the immanent *«tilor*oi 
had constructed an artificial channel thr-xigh ihe r^aie 
held at the time of the suit by the respondent admitted the 
right of the then holder thereof to take water from the 
channel lor the irrigation of a village, and front that date 
until 1907 the resident* predecessor ami the rrpemdent 
exercised that right without any claim to paymetr In 
1833 the otate of the Zemindar who had constructed the 
channel wav forfeited to Ihe Crown. In 1907 the Govern 
ment imposed upon (he respondent in ic*pevt of the ullage 
an irrigation ce*s under the Madia* Irrigation Ces» Act 
(VII of 1865) a> amended by Madras Act V of 1900. In 
a suit brought by the respondent fu the refund of the 
anount levied upon him. and paid under pr*c*l. and for a 
declaration that he wa.' entitled to ire the water for irnga 
lion in the village free of the <ev». Md that the reT^odem’. 
predelessors had with the owner* of the forfeited writ, 
riary a good " engagement" within the meaning of the 
proviso to Madras Act VII of IH» as amended, that in 
taking the servient estate, llut engagement acvompanwl 
the transaction, and was thereafter with the Crown; and 
that the re«pondenl was consequently no: liable to pay the 
cess. MSkav) SECREIARY OF STATE IOR INDIA 
Vi MAHARAJA of BOBBiLI. (1919) 461-A. 302 (313)- 
43 M. 629 < 639 40) = 27 M L. T.l- 
(1919) M. W. N. 775-11 L W. 204 -18 A- L J. 1 - 
24 C. W. N. 416 = 22 Bon L. R 498 - 54 I. C. 154 

37 M L J. 714. 

- Frtt of itfimilt tLtrti-.l/w*: of—Ptnm• 'df 

iueufi'u Pro^tH-Proof rtpuirfd of. . , , 

There is difficulty in arriving atlhe nsejmnc >A the t* 
wes'ion " free of separate charge " in proviso I to > I ol 
the Act. A provision that Use person relying on the proviso 
must prove that he is already king charged for the supply 
would be intelligil*. for in that c« by the impouUoo ofa 
cess.he would lie chargeJ twice fur the same thing But 
this is not what he has to prove. Indeed. he has to prove 
the contrary. He must prove either that he .* not already 
charge! for the supply, or that the charge, if any. .s not a 
sepafa.e charge. \L*rd /’-'*'•) KaNDUKURI BALt 
SURYA KVI l- SFCREMKY OF STATE FOR INDIA. 

(1917)441 A 166(172 3)-40M. 886- 
19 Bom L B 751-2 Pal. L. W. 260-* 
26 0. L. J- 290 = 22 M. L. T. 76 = 21 C W N 1089 - 

ThTiralobjrc 1 of the Drovi** may be found in the f«*»w 
ing considerations. Thecess unckr the Act is leviable * 
the land which i* irrigated. It is therefore in the nature of a 
land tax, and by S. 2 is recoverable in the same manner as 
arrears of land revenue. Now the permanent land settle- 


MADRAS ACTS— (Co*/./.) 

Irrigation Cess Act VII of 1865-U.WY.) 

S.1, Proviso (l Mew/.) 

mewt in the Madras hcsdcncy (as in the Presidency of 
Bengal) proceciWd .a the footing that, whatever may lave 
l«*o the interest of the amindats and ithci land li«4ders 
pri-e to ihe Brili'h oftnpilR*. the Gcnermiwiit would 
graw; to them and their heirs “ a pernuiK-nt pi < petty in 
their land for all lime to come, and would fix fix ever a 
m> derate av^^neni of public revenue on wn h Linds the 
ans-smt .4 which shoukl never I* liable to I* increased 
under any circumstances." The Government, therefore 
came under an oUigali* nut to rai<< tin- JuMM, or, u it 
«s venetimes called, the pei^wush. fixtsl at the permanent 
settlement in respect of the lands then granted. Under 
thoe cinurw'lar.f. ibe Government could not iniix** a cc*s 
f-x the u*< of water the right to use which wa* appuitcnant 
to the land in i&ffM of which Ihe jumna was |ayable 
with-»l in fail. ifiv< in name, increasing the amojnt of 
s*,h pnnu. and tbq.committing a breach of the obligation 
nadntaken at the time of the permanent settlement. If 
the right to use the water wa> paid for separately the cavj 
wouhl br di detent. The existence of a separate charge 
would show that no pay ment f«x the use of the water was 
included in tbr jannu. and the imposilnui of a water cess 
though it might morat the sepaiatc charge woukl not in- 
crwAse the yumma. It* imposition would not be x bitaih 
of the Govcrnnxnt"* oUigativxi. The obj*t of the prov iso 
wa* to safegwaid ihe oMigatiOR ntA to increase the jumma. 

/*a/f.r.) KANDDKURI BaUSUKVA RAO t. 
Secretary of state for India. 

(1917) 44 2 A. 166 - 40 M. 886- 
19 Box LR 751-2 Pkt LW.260 - 26C.LJ.290- 
22 M L T. 76 - 21 C W N 1089 • 16 A.L.J. 697 - 
(1917) M W N. 536 - 6 L W. 340 - 41IC. 98- 
33 M. L. J. 144. 

-Reliance <c—IW ttepaired in case of. Sit under 

this Pto»i*o—FREE Ol SEPARATE CHARGE- 

(1917) 441 A. 166(172 3)-40 M. 886. 

- -Ftfilm* ,u-*tr — AW-'j/ Hrt>tm—W,Utr laltn 

itr i rnpilii* fnrf*ui fr*m. in tit mu of uiturd or 
prtunptr.i ngk—liihliir !•* ttll in mfiit of. 

Qmttu whether a riparian owner, who is exercising his 
natural or prescriptive right of taking water from a natural 
stream for parpo*> of lrrigatxxi. is taking water from a 
»tre«m behnpng to the Gneminent within the meaning of 
the t'i" A .If If he i». Ihe natural and prescriptive rights 
of riparian uwmts are seriously diminished lay the Ad. and, 
when the G»c nn men I have not expended money in im- 
proving the natural stream, apparently without any sort of 
imd t" f«*’- Parker) KANbUKUKI BALA- 

surva Kao r. Secretary of State for India. 

(1917) 44 I A. 166 (172 3) *40 M- 886- 
19 Bon. L R 751-2 Pal. L.W 260^-26C.LJ.290- 
22MLT. 76-21C WN 1089-15 A LJ. 697- 
(1917) M.W.N 536 - 6 L W 340 = 41 1. C. 98- 

33 M L. J. 144. 

- Sirft •! — PtrmantHl utthmtnt if oKtrtd by— 

Ztmimitri nfkt U takt and hu mUr byvirlut of— 
Labtlily for uu i* i*tk nu. 

The fii't proviso to S. I c4 the Act is not ccmfined to 
cases in which there is an expres» contract that the supply 
to which the per-** claiming the prdection of the proviso 
is entitled shall be frtt from anyihing in the nature of a 
future lax. Whether or w*. there are other possible cases 
which the proviso was intended to mwt it at least covers 
the case U the permanent settlement. If by- virtue of such 
settlement a remindar is entitled to take and use water 
fr«n any soch scarce iA supply as mentioned in the Cess 
Act, and this right is part d or apjwrtenant to the property 
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MADRAS ACTS UWiJ.) 

Ii ligation Cess Act VII ol 1865-(CW/) 

S. |. Pko\|S4»(iMC.W.) 
ie«pr 11 .| which he |uy« u jumnu «« ix. 


I ItMKtill I he WatCt 
U-IJ 


in 

ce"e.inlic levied amici the A. l i 
which he i' -» entitle I to take an J 
KANDUKURI BALASURYA RAOSlCRLT \K\ t» STATE 
jok India. < 1917144 IA 166 = 40 M 886 = 

19 Bom L R 751-2 Pat L W 260 26CLJ 290- 
22MLT 76=21 OWN. 1089 15A LJ 697 = 
11917) M W.N. 536 = 6 LW 310-41IC 98- 

33MLJ 144 

--S. 1. Proviso (2\-0*,t<i,f 

The imi-lent. of Kydwaii tenure 4ie jfr.e.nd by ct.- 
um\. ami in huie a tight to te.civr fr.« the owner of the 
•oil (whether ih* Government <* a private individual) a 
>uppl) .4 water suflkient for the irnjctk* of the mm*/ 
net lamb comprised in each holding. The owner of the h<I 
i». on lii> pail, ettitlr .1 to hi. ibtmui) .bait in the actual 
|no>Iu v. I. ha*, however long been the pr auke on Guv- 


MADRAS ACTS—(6 .«/./.) 

Irrigation Cess Act VII of 1865 -{Cmi.) 

Ss. 1 AND2-(CVW.) 

HtU. on ,hc adoption that the river did not belong to 
the Gomnmeni. that the tight of taking water from it 
into each of the foot channels coold not depend op* 
any eanment create by virtue of the permanent settle 
rwnt. that it wooki depend in part upon the natoraJ rights 
of riparian owners and in part on prescriptive rights exist¬ 
ing -t the date of. and passing under the sanads. or ac- 
qctreJ since the 'anads were granted; that in the case of 
thoH prescriptive rights. it would be the lands of the lower 
riparian owner, and nut the river itself, which would cws 
titwte the tenient tenement and the Covemment wculd 
have even less interest in the amount of water taken into 
the channel., than if the liver belonged to it and constitut¬ 
ed the servient tenement and the rights iiltr u of the 
grantees of the four cmindaris being, however, for all 
practkal purposes, the same; and that the rights of the 
appellant* under the .anad could not in any case be aflat- 


«tnuntil c-talo to nuke periods. J ^itlcment. with the «d by the subsequent pur chan by the Government of the 
Kyot> whereby He Government', . hair in the preface r. fhtet oehet zernindari'. (Lord Parktr.) KANDUKURI 
commuted for a fixed annual payment, in av^sr- which BALASURYA H.tOr-. SECRETARY OF STATE FOR INDIA. 
*• *«* ** 'ep.iuitly • Uvified. The annual payment (1917)441. A. 166-40 M. 886- 

*' incapableol in.re.iH during the period for whkh the J W Bom LB 751=2 Pat L. W. 260 = 26 C L J-290' 

setllcmem U nude. It i> paid (,*Ur oho) for the Ryu** 


tight to water for irrigating hi. mom*/ me; land., and 
would be indexed if a new ,e*. were impoH.I for thi. 
supply. ITii second provvo netn. to be .ntrsded to provide 
aganiM thi. result. (UrJ p„ktr.) KANDUKURI BaLA- 
SUKYA RAO SECRETARY OF STATE FOR INDIA. 

(1917) 441A 166 -40 M 886 
19 Bom LR 76l->2Pat L W. 260 - 26C L. J 290- 
22 M L T 76 21 C. W. N 1089 -16 A L J. 697 
(1917) M.WN 536-6LW. 310 = 411C 98 

33MLJ 144 

-Ss 1 and l-Bnttgtm* uni ut-dt 

mi*J>ir‘i or numJjr’i n-ku ol «vr ft— 

Sonod-ConilrNtlimt-Pinr or ,lrtm K/tmo*gloC.^ 
(rHmtH-prn ol itfino/t <Ury^y u „ n<H 
At the pemunent settlement «k Government *itW m 
loir fttmntlari. lamb omti®**, t„ ariver, together with 
four artificial inigat,,-, channel, and conne.dng 
them with the river. The sunnad. ,l„| not rdcf , u 
whjnncK «r sluice*. The appelbnt. v,e the ptenv.- 
hohlvn of one of the Ur /emmd„i>. ,he dui.r. of «x 1 , n( 
only o the channel. lw,n R u,«« their lamb. The other thr.e 
zemimlari. ha. ken |xirvhav,l I, ,he C„ A „ nmal -r* 
appellant, untl for' ' 


Hole 


the 

a* it it* hded 
per mane it .rt.lc- 


I-IIH1. netu tiyryot. umicr ryotwait teiiute wete 
ged. ami. w theit submergence they were relinqui'hW 


th.Be 


formed «« u!» 


srbe- 


ryots. They were again re ivritiww »« • . 

qoently. ami wnc taken pcevHNHon of l*> Ik appelM- “* 


.... . "Wat« water derned f„«, the rivet 

thiough all four, hanmrl.. Tl* Government cbii 
entitled t» levy ce.. wmlrr the luigatiou Ce.. .Vl 
appellant's land, f.x the irrigation «o far 
v top* not cuMcmuty at the time of the 

• , , . , h«4drrof a neighliouring estate, or his tenants, the (kn*'*' 

' ' ' T,..!? .h L hC ." m ,ht G,nc,n <»»t- kwne,. claimed the lamb as Governnwnt 

and proceeded against the appellant under the I -am} 
cro*hnmt Ad III of 1903. The appellant inntenckdJMt. 
a. the lamb had lew throughout uxupied by hined*® 
hi. tenant., they had never l«n rtvlucevl into (OHN'iou 


22 M L T 76-21 C.W.N. 1089 = 15 A LJ. 697- 
(1917)M W.N. 536 = 6 L W. 340-411.0.99- 

33 M.L.J 141 

Land Encroachment Act III of 1906. 

- uhJo—Poioh liatlf for-L/Htr-Urn 

in fApxal «(*fill ion. 

Quirt Whether an assessment, whether penal or othetww. 
w*l- u "'^' the Madias Laml Encroachment Act III 
r«5. be impcBed only upon the person* in physical ot«p*- 
tK4» of the land mcieachcrl upon, and whether such m 
a.H..mmt could not be impond uj»on the owner of ia 
I-Jalc wb. had merely grantixl lease of such land under i 
AwtiUrMef tlut It fonnd an ametion to hi* property 

(w % ( UrJStfrtit *.) Maharaja of ViflANACARAM 

*•. Secritakv of State for India. 

(1926) 531 A 64 - 49 M. 249 - 43 C. L. J- 378' 
941. C. 501» 28 Bom L. R. 865 --24 L. W. 9- 
(1926) M. W. N. 589- A. L S 1926 P. C-18" 
60M.L.J.39K3934) 

■-S. 16-LrW/ t/almtJ hy Gwimtnl witti* "*** 

•’/—AW.ivirr tmurt UnJi-SiAmrgtiKt '<• *** 
Ji«/.ntimori ly, pit lktrtH^m—ktl\rm4liM instu- 
Tin J fiu/f IoIin- fowuioH of thou on—G oiYruMf" 1 . 
tUtm 4fiim/—.Ydlnrt of. 

lamb held l>y ryot, umki ryotwaii tenure were 'utf®' 


men.. (I) that the nt.bmnt .as a. ewgagemen, with ,hc 
(.metnmen. w„h,„ tk meanfag ,4 pr.nbo I to S. 1,4 tfa 
Ad; (.) that umlei the suva«b the jrandir in wb^ 

estate the of e. R h of the channels wne dtuated * 
<|u.rcd the right l„ lake f.ocn the river f« irrifiatkm an 
amount of water limited I, the then >i ft o(th, channel, 
and natuie of the sluk,^. but m* limited bj the UgHm 
then customary ; (3) that after the water had passed into 
the channels the Government had no right. i„ ™, 
save as owners of the thiee amindari.; (4) that t be 
of the owners inltr u in the water flowing in the c 
were analogous to the* of 
stream, and (5) 


right* 


riparian owners in a natural 
> that, there being no evidence that more 
water was being taken from the river than was justified by 
tk sanads. the appellant* were not liable to pay ce*. 


■be Government, that they were lands " claimed by Gov«“ 
nwnt " within the meaning of S. Ifrof that Ad. and tw 
they were therefore cxemyned from the operation « 

Act. 

HtU that the lamb were not ' claimed by Governn»« 
within thr meaning of S. 16 of that Act (73). ^ 

Before submersion these lands were the property w 
Government, subject only to the rights of the 
tenures wh : ch they had created. The moment these nT® 
•ere relinquished by the ryots the Government«« frt *. 
deal with them as they pleased. The effect of the rebDq“* 
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MADRAS ACTS—(O'-O 
Land Encroachment Act III of 1905— (CtatJ.) 
merit was to iftlwc to the Government full irmlcra to | 
dispose of what was originally Ihcir own '73) {LsrJ 
Sahooi.) MAHARAJA OF VIZIANACAKAM r. SECKEIARY 
OK STATE FOK INDIA. (192$) 53 I. A 61 = 

49 M 249 = 43 C.LJ 378* 
941 C 501-28 Bom LR 865 = 24 L W 9 = 
(1926) M. W. N. 589 = A I R 1326P C.18 = 
50M .L. J 3911398 9) 
Land Revenue Assessment Act I of 1876 
Separate Registration and Sub-assessment— 

COLLECTOR’S ORDER FOR— 

GOVERNMENT ORDER CANCELLING. 

-Ss 6 and 6 -Dorn auJi—DoMiu*< by 

Collator of-Lihrly t* •" 

An order of Court selling a«idc a.-. ultra tiro am I illegal 
an order of Government cancelling an order <»f the Code, 
lor under Madras Act I of 1876 for *eparate regj-traiK* 
and >ub assessment carries with il liberty to apply. I" case 
of disobedience of the or.ler by rhe CoUe.mr. wi a proper 
application and on proper notice being given it »«!.! « 
found that the arm of the Court would lae long enough to 
reach the offender, whatever his portion might be. (/.W 
Moourhun.) FISCHER r. SECRETARY OF STATE I OR 
INDIA. (1898) 26 I A 16(28 9) u 22 M 270(282 3)= 
3C.WK 161-7 Sar 169 

- Protolurt to h aiofttJ by Collator ,n ,au */- 

D«r<t uttiug <«/* G«*r ,H*<ut otJtr-SM of—Prot, 
•lurt in ton of. 

The proper course fora Colle«tor to folk* when he i* 
informed than an order of his directing separate lega¬ 
tion and sub assessment has been cancelled by an order of 
the Government is to make a note or memorandum aeauM 
the entry of the decision in his book to the effect that the 
decision was cancelled by virtue ol an order of the Govern- 
mcnl of Mich and such a dale, and then on the •'-eterrmn- 
at ion of a suit (brought to set a>ule the order of the 
Government) adversely to the Government it *cwld be hi* 
duly lo make a further nule or memorandum to the ertevl 
that the cancellation was declared vfel by the order of the 
Court in such and such a suit. {l*J Mo>m[h,n.) 

Fischer v. Secretary of State for India. 

(1898)261 A. 16 (28)-22 M 270(282)- 
3 C W N. 161 r 7 Sir. 459 

- Sml for Jalomlion of ,n;o/,J,tr «‘-.l/'"rf->* 

'thhi r —P„trtr for fur I hr rtf it/— AVreu»/f— Sfnit* 
Kttitf All. S. 42. 

In a case within his juii.*di< .i<m. the t 

suli' 0 |ucnt sanction "f the iVu.d of Kcvenm. -adeKd .ei 

notice to the proptieiM and lessees of a ZemimUiy. 'hat 

separate registiali-i and swlsavosmenl the apptjjj"' 

village situate therein be nude under KegulaiHm XXV -I 

1802. S. 8. and Ad I of 18/6. The Government, however. 

without notice to the appellant or the Collator, -r-krcl the 

latter lo cancel the registration. 

In a suit lo the a|<|»eiUnt for a dcvlarat"* that the «der 

of the Government was ultra irm and illegal and of no 

binding effect on him MJ Qmatrt 

within the |iunicw of S. 42 of the Spe- .*k Kelwf AM-*) 

H,li fnrlhr that, assuming that the m- Don »ppfcl 1° 

the case as no further relief wav require.!, the «w.l w*-not 

open to objection under that section. {Lord Mo mgittu.) 

Fl'CHER r. SECRETARY OF STATE FOR INDIA. 

FI.CHER i6 n M m (282 3) , 

V 3 C. W. N. 161 = 7 8ar. 459. 

_ Suit for itthralitm of imdtditj of—Port,t,. 

In a case within his jurisdiction, the Colkdor. with the 
Subsequent unction of the Board of Revenue, ordered, on 
notice to the proprietor and lessees of a Zemindary. that 


MADRAS ACTS—(C. mJ.) 

Land Revenue Assessment Act I of 1876-(tV«/./.) 

Separate Registration and Sub Assessment- 
CoukCiuk's order for—Government order 
CANCELLING —[Conti .) 

•epaiate regidraiion and »b assessment of the appellant’s 
village situate therein be made under Regulation XXV of 
1*02. S. 8. and Act I of 1876. The Government, however, 
without notice to the appellant or the collator, ordered the 
latter to caned the relation. 

In a suit ty the lppdlant against the Government for 
a da location that the or.ler of the Government was ultra 
tiro and illegal and >4 no binding effect on him. hIJ that 
the Zemindar and the levee* were not nuevary parties to 
the *u.t. and that the suit wa* not open to the objection of 
nun pander of parti* on the ground of their not being 
fined. (Lord Moouglltn.) FlSCHER r. SECRETARY 
of statl for India is Council. 

(1898) 261. A 16(29)=22If. 270(283)® 
3C W. N 161 = 7 Sar. 459. 

Separate Rlgisiration and Sub-assessment- 

LOLLBCIUk* ORDER FOR- JUDICIAL OR FISCAL. 
- ComtHotun 4/ Con, nm t ut—L gold y of. 

Being uf cpndon that the Collatur's action in separately 
rcpstenng ami a»*c**ing a pullion of a permanently nettled 
c*tale. andet Madia* Avt I of 1*76. Wa* nut judicial but 
purely foal. and that his preceding, were those of a 
Revenue (Mfcial and »cie therefore *ubjat lo the control of 
the Kurd and Government ndev Regulation II of 1803, 
the Government cancelled an order of the Collector for 
sepal ate regiMjalMt and sub assessment of a village of the 
ippeRant made, with the subsequent sanction of the Board 
-<! Revenue. on notice to the paide* concerned. 

UtU that rhe order of the Government was u/tia tiro 
and illegal (27) 

It i* perfectly plain on the fee of Madras Act I of 1876 
that the drcaiim of the Codetta in a ca*e within his Juris¬ 
diction whether 6* or against separate registration when 
•at* duly sanctioned as provided by the- Ad can only be 
qntstiooed in a Civil Court. Separate registration is a 
matter uf private right with which the Government has no 
busnevs to interfere (27). {Lord NaougiUu.) FlSCHER 

SECRETARY OF STATL FOR INDIA IN COUNCIL. 

(1898) 26 1. A 16 -22 M. 270 (281)- 3 C. W. N. 161 - 

7 Sar. 459. 

-S. S —AuomtX—Atfortimmo* by Collator of— 

G«ri*M<ul"i A-t-vM oi to. 

Under Madras Act I >4 1*76. the ceil) power leerted to 
tbeGuvctnuinCuunilisihc-pawu unlimited in point of 
lime of requiting re adjustment of the sepautc- av*f"nnnt 
if it ajprar* that thcie ha* U-en fraud ut nuteii.il ennr in 
the apfMtkmmcni—S. 8. The appoitionnienl of die assess¬ 
ment is a matter which concerns the Government. It nuv 
affc-t the-.aunty of the revt«we(27) {forJ Mo<uagkttMj 
Fist HER r. SECRETARY OF STATE FOR INDIA IN 
Council. (1898, 261 A. 16 22 M 270 (281)= 
3C. W.N. 161 7 Sar 459. 
Proprietary Estates Village-Service Act n of 1894. 

-Kairum—0«6>e wf— Apjnintmc-nt to—Bad* of, after 

Act. Stt KARNAM. 

Bent Recovery Art VIII of 1865. 

S. 3. 

-- Potto im—Portift htkr h uJtou thr, it a lublilting 

if/otiou of tomJlorJ ami truant— U'ritlfi tugor/mcnl 
bttk'an—Word ,f roufnrJ to. 

S. 3 of Madras Act VIII of 1865 doc* not strictly con¬ 
tain a dtfinilmi of a pattah « muchilika. but a description 
only. It appear* to provide for what dull lie done where 
thetr Han eiioing rrlation of landkvd and tenant, and 
requires that the landlord shall in that case enter into a 
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MADRAS ACTS UWtJ.) MADRAS ACTS-((VW.) 

Rent Recovery Act VIII of 1865 -( C.mtJ.) Rent Recovery Act VIII of 1865-(C<w/Z.) 

I S. \\-{Cc*td.) 

wiitloi engagement with hi. tenant ( 174-5). (Su Jfamtapu i Thr judgment of if* High Court says: M i„ (be n rcxfil 
/. Smith.) K \M.\"v \mi ( HU M Coumi* <» viKn - (by tenant* against ihrir landlord under the Midru 
M.\IH : R.\. (1879) 61 A 170 2 M 67 73)- Rent KeoAriy Act fro the-grant of proper pattas) '•iiu 

5 C L. R. 311 3 Suth 646 4 Sar. 50. admitted rhai. prior to the umstroction of the wells the ten 

- >■ i i. L..I .1... I. - * << . ' 


-Itatlah within meaning »f- Ixa** at fau-aralAc rent 

l.y Zemindar if a. See REGISTRATION ACT OF 1»*. S. 
17—I.F.ASE \T. Lie. (1879) 61. A 170 (175 6)- 

2 M 67(73 4). 

- Si-'fcaf— C'./Zmi/m-/,««#// and th.u imm.JuU 

fotiJl.vJt—/(,l,itwH A/aw*. 

S. 3 of Made* Ait VIII of I No >««. lo k confined lo 
Ik relation of tenant. who are cultivating the Lind. and 
ll’.cir immediate landlords. The lUt Act ruay w4 U 


mtir immediate lamtloids. the whole Act Buy not U nw«i not nnewinly be inferred that such an in- 

ton lined t<»tlut cla«. k: the intention appear, lu be. Iiy plied ccmtract gives a ri-ht of occupation at the panja rate 
S. 3 and the following action. whi>h 'peuficallv left! toil ,n reriktaitv. It.duration m»v imnlixl ia K> ca Lm 

•a - -_i «i. . i .• # i .1 > i 4 . % 


art, hail .ilway> l«n paying the uniform punja rate of 4 
lanam. a gull fur the mi.! lands, and this as far back as can 
I* traced" From mkH fact* it would be a legitimate infer- 
owe thar a extract to hold the lands at a 4-fanam rateof 
ictii ought be implied, and. when this is taken in conjmc- 
tom with the terms of raiyati tenure, such a contract has at 
any rate an element of fixity, since so long as theraijat’s 
■mi i. paid the Zemindar cannot dispossess him against his 
will It need nor i*cr-*arily be inferred that such an »- 

I tin I i ml ran aim a - - ... ... _ • .... 


. . ... niv K.ii. - r' l. . .-.-..v.. iiiipiicu to cw JO 

to legul.tethe lelati.* of lamllmd. ami taunt, of that «lc.- a ' circumstances affecting the holding remain unchanged, 
i ripdon (173-1). (Sir .\fonU;n f E. Smith.) KAMASWAUt than by the labour and outlay of the raiyat him- 

CULlll;-. COI.IACIOR OF MADURA. 'Hf (202) (fjord Sum»„\ Ran l.nveeu. u.ui 


■ -- l> vwi^iiiuii *• UK full)* Ull 

in perpetuity, ll.durarion may be implied to be so long 
a. circumstances affeding the holding remain unchanged. 


• '- ' •#. WiWffui ivifurvx.INI -- VUIui I||C I41WI IliUI 

Chltii f, Coi.iACTOR of Madura. ^f (202) (Ltd Summr.) Raja Jacaveeka Rama 

(1879)61 A 170=2M.67(72)-5C L R 341- , Vinkatfsw'ara Ettappap. AkUMUCAM. 

3 Suth 646 - 4 Sar 50 (1918)45 I A. 195 - 43 M 174 (181)* 23C.WN 225- 
--S. 7— Aff!i<<tfa/itf af—A 1 ,/rtsirnd rtnti-Cauof. j (1918)M WN.732-48IC 907 - 36 MLJ.49 

JL kfl ^• ken ' ktCOW / b . in "““"S '- /,f r /""J-Gordt, ireft rottfl c, w,th aid aftt* 

section, kt a te>trauung msIiot. It. provi.io«. reft, «Jy :.\,Ur-C*rd,H rata /vr-Ontiad tc t*f-Vahdtli. 

In,,’ R,M Klv - ' ««*• — 'Ii»l 77,w K“) 

(1903^311A 17 27 M tii S' ^ * itn U a wdl ' onk ^ ,hc ««*nl at his own ripen*. 

(^SlI A 17-WM 1« ( 152’-ItaU Ml. TT,e .andlo,d clai«d inre^tof such land rent X 

__ Vl/ „: 162 8 Sar ?7 14 M L J 1 I H" •*»' of at the dry rate under which it had 

T7of ik Marks ‘ ,a- the landlord .hat the cc.ract 

mtlon k^a i U- ** ?*** ,hf 1‘ktn lo be that theraijat 

. »»iau. »-«*umih S»,n 


6Bom LR. 241-8C.W N 162- 8Sar 617- 
„ 0 n , , . 14 M L. J. 1 

"-8-9-Pattah-Suit to enforce acceptance of—pro 
ceedings for-Suir for arrears of rent after disposal of- 
.imit.'tKm-.SU'tinf. p**. I.IMITATION ACT Of 
>ART. HO. (1903) 31 I. A 17-27 M 143 
—Stat ttudrr-Stt.mJ .Wr,*/a,^i/,/ r . 

lhe\)T. 0 > IT U n'° "* ll,f:h < 0WI ,r0m 4 of 

Ihc DlMtKt Judge with respect to an adjudication unde, the 
Madia. Rent Recoiery Ad by the Collector 

it ,h ! la * 01 * “Oder S 9 of the .aid Act 
kAVI VEEKARACHAVUI.U 
Romma Dfaara Venkata Narasiniha. 

, (1914)411 A. 258 - 37 M. 443(453)- 
9flM T (19H)M W.N695 16M LT .^^ 
20 C. L J. 375'16 Bom L. R. 853 ^ 19 C. W. N 97 


«.... «n<i awn uncin giiucn auiuauun.B* 

nutta at whu* expense the water should be procured. 

Ilrld that such a theory, if applicable at all. wasooe of 
general application, and was repugnant to ihe whole »ch«n« 
the RentRecwery Ad (204) 

The wh.de scheme of the Ad is based on the idea of 
making ontiad paiamumt. ecen when it is cmlyi*pli« J ; 
and of recognising agreed rents in supersession of divisico cd 
theprodwe (204). (Lerd Sumner). RAJA JaCAVEEW 
KtMA VENKATESWARA KlTAPrA r. ARUMUGAM, 

(1918)461 A. 195-43 M. 174(1834)- 
23 C W N 225-(1918) M W.N. 732 - 48 10.907- 

36MLJ- 49 


uV>V.V.. r, ' : .. ' ' r " v ‘ * LKKARACHAVUI.U f. 

HOMM.A DES ARA VENKATA NaRASIMHA. - ^'T /*»J- Gt>Jtn craft mud an. hith aid cf «* 

1 1914)411 A. 268 ^37 M 443(4531- •" rfl ’ wer—Garden rata iat—Imflud tout rati tc 
Otl f T T I7e 19l4) M W N 695 ^ 16 M. L T. 262 » Cant,deration far. 

20 C. L J. 375^ 16 Bom L. R. 853-19 C. W. K 97 u ^ dale, ihe respondent, raiyat. had made a well 0 
261. C. 306 -1 L W 779 - 27 M. L. J 451. ,ank a * •“» o’™ eaptnse to water the land, which had 

-S. ll-Aku,Jcnm,Ht af ra,ptt, n hit^/mt/, ■/, v ’>»)*" or dry land before, and thereafter he reSKted “ 

(net far—Caniid.rati. H fot—F. tAarane, h hill t , 5 a,df *> rallivatim. No permission for the working of IbW 
forfeit ditfu/t of th, u right if. 7 * **** "qviied on the part of the land-holder. R«l JJ 

A valid consideration for an implied contract fm»'tr S II ^ 41 ,he u - Mual ra ‘'i ihmcefortorf 

of «he Madras Rent Recovery A.t) Sgjj'J '* always demanded and paid at the rate ^ 
Ihe raiyat’. rights cannot be found in the Zemindar’. m>I. S4rw1 ’ CThhaUo " Thf,c »'*»«» demur to the gar** 
mission not to raise a hopele.. and groundless d..r>-te of ra ‘ e i' 11 ,w -and presumably pattasand mwhiSkaJiat tk 
Ihosc rights, any m«*e than a promi-e to nv a -met^rn in I4,e BtrC ,p 6 u| ad)' exchanged, in accordance with J 
satisfaction of a Helit of a guinea is .uoooital* lie i^m Madras Rent Recovery Act. The land-hoJder ccnctded l» 
Mderation that it saves the credit.* ik ir,.,|a- •_ existence of a contract fur a rent at the dry rate before th' 

an unfounded action f.* rhe larger sum (’0!) (F.,j were made, and alleged it. supersevion by anc4h« 
Sumner) RAJ A JaGavf.ERa Rivi V E \k ctc^b". f®'™*- ^ paymenb at the garden rates began, 
fcTTAPPA r. ARfMUGAM. (1918)451A 105= • Z/r/Zlhat. assuming there was an implied agreement topaj 

43 M 174 (182)= 23 C W.N. 225 =(1918) M W \ 7S2 e rfT ' t 41 ,hf . & Itkn r4,t ,hf,e *as no consideration for & 
48 IC 907 = 36 M* I I *0 *** P»«nise lo pay rent at that rate for land which 
- Dr, lani-Dr* rau ZtZtV already held cm a binding contract of tenancy at .he dry 

CrntditiDHi—Chann If einumttatn J^Thj!* 1 ' - No ! re>fc fw « dt,a,ion ■««! from the Undlord for * 
Effect. 1 oreum,faucet afetUmg holding .a.yats’ assumed promise to pay at the garden rate. £ 

t D&fK' 'iew that the abstention by the UndWi 
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MADRAS ACTS—(C#rtf.) 

Rent Recovery Act VIII of 1865 

S. II -(Conti.) 


MADRAS ACTMCW.) 

Rent Recovery Act VIII of 1865— (CV»/«/.) 

S. 11—(CW.) 


from exercising his right to resort lo the wan* system i®*." after gaining if any inaea* in the 

.* . ° . . . . I— tk* rv,x «r* IX in iKr luralnrlivr rv>nr> ik 


of rcsortine to the waram system. runner, were | ' 1,7,. . .ii .... .7" . 

deiwre that there was any waram system in thcsBjaft in AIJJMICMI Ofl8)45l .- A „ 1 ® 6 JJVi’LS 
question. It could not be said that the landlord forbore to 23 CW N 225-(1918) M.WN. 732 48 LC. 907 
harass the tenant by prowling* in the Sub-CnHector > Court 36 M L J. 41 

because (1) there is no evidence that there was xtcally any - H’j/jm iptm—Ro*rt — Pamisuhhly—C,' 

such forbearance and *2) such proceeding woukl. in f*e <4 t N rt ,mfJud (*, /ur/;. «/<tr ratt-ExuUnt 

the Implied contract for the dry rate. huie Urn «*«!*" Under the Madras Kent Keener)’ Ail. S. II. if there 

(201). (/W S»"OU')- RAJA j ACAVBERA K iMA Ven an impb-d tontrait fur a particular rale, that cuilract h 


the implied contract for the dry rate, haie Urn «*«!*" Under the Madras Kent Reentry Ail. S. II. if there is 
(201). (hrJ S»»ou'). RAJA j ACAVBERA K \MA Ven an imp|>d tontrait for a particular rale, that crmtrait has 
KATESWaKA ETTAPPA !’• AKUMUCAM. «*» be ofu*ed. and tire landlord ranm4 itsoit to the uatam 

' (1918) 451A 195 - 43 M 174(182) 23 C W N 225 - j system (201). (l»J Sumutr.) Raja JaCavi era Kama 
( 1918) M.WN 732 - 48 I.C 907 36 ML J 49 VESkAlfSWAM ETTAPPAAW'MI’Cam. 

_ imAi.fj/ur—XtuiMf. (1918) 451. A. 196' 43 M. 174 (182)" 

Whethenhe framers of the Marius Kent Recwery An 23 C W. H. 225 (1918) M W N 732 -48 IC 907 - 

of 1865 fully appreciated its effect or cw<. the , 36MW.49. 

"implied contract" is an English term of art. ami most W -8 11 (3 <f~E>f,n 

so construed in S. 11 of the Act. It imhe* the legal inci tgrttmt* t ift"i>* •<*! />„*. 

dent of tone consiikratiuft non in- from the Undled. a. t f imfiitJ agmmtil !.• fity r.ul ftnmwtmt/y at ,hi/ 
that incident (.understood in English land**). (UrJ -Pr^riny 


Sumutr.) KAJA JaGaveeha Kama VemeaTISWara I*. 4 wit U-mght arnkt S 9 of Malras Ait VIII|»6 
ETTAPPA v. AKUMUCAM. (1911) 451 A-195 tocafn.e the UM«frt»<ei4 pattalis tcnderel l»> the- plain. 

43M. 174 (177)- 23 C.W N. 225 (1918) M W N. 732 tiff 4 -> tf* c *« «t»«m id mwbililj* um residing thereto. 

481C 907 36 M L J. 49 j the pLjn’iff. ia*e that tlic a»au ur the during >yMem uas 

- Lease hy Zemindar at favtwaUe rmt-B.nd.ng the «a.>.4 u. <***» r> no-!i..( payment in the suit 

utuie of. on succeeding Zemindar, REGISTRATION ' »*-P ->d «>>-< tbe ieaant. (defendant*) had refund to 


act XX op 1806, s. i7 —Lease at mvouraru best. 

(1879)61 A. 170(176 6)-2M 67<74X 


accept the a*ara jutta* far Fu*li IJ09. 

The tinants denied that the asara system nae in fane in 


... *.1 . , ~m,*i JUmdMUm ‘b«i *i» ge an*'*»Trl that l<y a .peiifk airangrnHnl en- 

- fttMt-EMbiMtm/iH *•"*?%** *’ ' tmd into in Pel l?V9 a unifun. rale ..f K-. 5 tier aue 

*»!'> *<" rxh»«-C» ,,tm " \r..l r \ ____ had *«« settfcd in perpetuity fu the land* held Cv them 


Ik >al.e .( Ih« land al hi- o«» <xpm« i. tad m U*. ^ ^ prf , 

N!"»•!*» i t. .a.«. • 


held by them 


In Kudi IW rlifftiii.t rate* id rent prrsalleil in the suit 
iOige :»■«« «f»e higher th.n K*. 5. others hmer. In 


iKingcnnirary - . ulUge ;» mere higher than K».others kmer. In 

Act. 1865. (UJ ) JA3A JACATOA KAMA # ^ ^ m w |, y 

VKNKAmWAKA ETTAPPA . U. "«. XM m l m *> landli.nl Jm | n,,, .*. J, 

732 48 IC 907 -neimha^d on tlml Ms for a termidfive yea,*. 

23 C W.N. 225 -(1918) M W N. 732 ThcAlcndM* aOrged that tk• plaintiff MtkMliMM. 

„ . _ . , I U, x/ Iritrmmtnr P ,t "*> a f»* d ,hal ,he u,e ^ K ‘- 5 >hMU * pftmanmt. 

- fttul—RjU tf—DiifuUai i*—AI.'U *r Jatrmtmmg ^ QmX% j, |ndu dhfa^ed the Mory of an express 

xSUfSSS 'IMS lais d<>«n themles a^eewnt t* ik« effect. But the,- neitrthelm inferred 
S. 11 of Madras tot V»I of lW ^an implied contract (run the fact that rents a. the san e 
for deciding disputes as '«> tat^of'ent. Cl. (m ^ rl , e paid and meiied for four years after the capita- 
the mode ot determining the rate when no omtu t . iion d , h? ,„ m 6ntt ln . lhe ^ o( , W 
When there Is iiw Contract More.% or ^ , M J. that the Courts below end in inferring an implied 

must be decided in acomdance with theomia.nm » ^ ^ ^ 

clause (1). (.*/' l/u.Wop* a.e unaUc M ,-ku, in the sie.’of the 

... CHEVENMA VENKATA NARASAVA A. ComU brf..., u n. h. Id lhat ahmgsiile of the exp.e** 

(191 ?l ? M 1 r f I 233 U C w N 938 - •«« ^ >*** « hanpd I*.™ ,hc parties 

T ft 61C 988 - M M L J 596 ^ i-H* »»*.«« to fixity of 

12B0m.LB W8-EI.aOTE »»**- ™ n4 (Jfr.AwrrA.) I’AkTHASARATliy APPA KOW 

- Stkmttf-Crtnut, ?.CMEVENUKA VfMKAIA NaKASAVVA. 

V»t<- ... w > „ K _,, toeif Act (1910) 371. A 110(1221-33 M. 177(1656)= 

The scheme of S. 11 of the Madras Kent Kc 8 M L. T. 141 - 12C L J 233 = 14 C W.N 938 

'* XeSalSS. the 1^* *- 12 Bo ” LR 618 61C. 988 ■■ 20 M. L J. 596. 

’ S l^r ^he proper pitta was use going effect t« that--AW, r/rt-J/ram* U fir-WM** */. 


lion of the term 6»d In the lea*es of IW. 

UtiJ. that the Courts below «nd in inferring an implied 
cuitrait from the said <ircum*lanie. 

TWi I/««Khip* aie unalJc to luaou in the lieu of lhe 
Cuiit* below, nr In h< Id lhat alongside of the expiess i«« 
trast embotSed in the Ira-ri ex' hangid Intwten ilie parlies 
thrre wa* a loflalnal im|4ifl agiwment relating to fixity of 
re it. {Mr.Amtff Ah.) I’AKTHASAKAIIIV APPA ROW 
f. CHEVENDRA VjNKAlA NAKASAVVA. 

(1910) 371. A 110(1221-33 M 177(165 6) = 
8 M L T 141 - 12 C L J 233 = 14 C W.N 938- 
12Bom L-R W8 61C. 988 20 M. L J. 596. 
- \!*u r nwt—.leremfiH U />ir—/*fh«iti-N cf. 


If. on the other hand, no such curirxt cudd frm f«i *t ill tough rw fu a stria «f jrars— 


\ iitilishnl then in the case of a aemindaiy which was Prrfrifty. 

SS» rn^idbyGovernment before the U IW HT' “ “ ^ ' hc < me,e ti,tu1 "’ 

| lauge could be proved. If such usage e*ialfched a stance that the rent has liten paid in money for a series of 
' r ,„t. then either party, if dissatisfied with it. c«hd year* an agreement to pay numey real. (Mr. Amur Ah.) 
2' .J*., ,0 the waram cwstomary in the silage fu PARTHASARATHI Am ROW r- CHF.VF.NHKA VENKATA 
STxtiooofthe crop between Undlud and tenant and. NaRaSAVVA.(1910)37I.A 110(123) = 33M. 177(186), 
Sing Zf of such a customary waram. it would have 8 M LT. 141 = 12 C. L J. 233- 14 C. W. N. 938 
U«V CoUcctu’s duty to fix *«h rate as be thought 12 BOB- L- R. 648 6 LC- 988 -20 M. L. J. 590. 
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3827 


MADRAS ACTS-r */,/.) 

Rent Recovery Act VIII of 1865 -(Co*J.) 
S. mf-//) 


*818 


- ('u^(—F.:idt*ri- Prttaltme of 

totality (or .1 ttHud/rabit of j, ji 


mo*rr ' 1*1 in 


n : 


The fact that meaty uni b> prevailed in a luiikakr 
locality for a conskle.alde number of year* nay tan an 
element in the cmMileratMO of the qu.*ti.«i of usage. (.1/,. 
A™ Ah.) PAKTHlWtATW Am Rim : CRKTCHMU 
Venkata Nakasavva. ( 1910) 37 1 a 110 (123 '= 
33M. 177(186) 8 M L.T. 141 12CLJ 233- 
14 C. W.N 938-12 Bobl L B 648 61C 988 

20 M L J 596 


-- S 11 Proviso- 1.t famnlk ..m In 

«lar-Validity again.! of. kldSTRATHM 


Aa of IMA. S. 17-l.r \sf at etc 

0879)61 A 170 ( 1756) 2M .67(734*. 

— of- Cnv. :-i, u <«//. Sr. X 

to I»—/7.e,i.i It ...» fnr. J to. 

TlKi,Hvm.t..k- s ...,n.| f.< tlruMimiilal the 
pr.niw, i„ S. || „f M. lr „ .\.| VIM .4 |M5 .. »4 fetal 
toca'e. where .ait. arc knight un-Vr S.. S |0.4 the Vt 
altlK«gh the tommencnmnlS. 11 , c f*„ , t 

. , 1 , U 1 " "I ' U « > r "** 'KCMtiom of thi. pc<ni^> wa- 
intciMlcd to be confined to c.,^ in whi.b suit. * le !***)« 
under to. 8 nr 9; and it may l«> that it « a% intended to 
npdy ( 0 allpattahe whkh cane within the VdwrTmS 

nim . 0 t r S " M "* 4VuF Smi,i) **»#*.m 
cum 1 v . Tiif collector of Madura 

'1879)61 A. 170-2 M 67(74) 5C L R 341 * 

3Suth 646-4 Sir. 50 

. 4 U-APH<'*hhtT~-flori aumnmi-Rtnt rat< 

c., V of. 
b. 14 of the Madras Rent Recovery Ad. and the other 
ion. which will, „ form a apply to ascertained 
rentv not to rent, at rate, whkh hate yet to be avrtuined. 

UHam.f"' RAJA RAHGAVYA ATM K VI 

Sm (1903) 31 1 A 17- 

27 M. 143 (151-2)-6 Bora LR 241 ^ 8C W.N 162- 

8Sar 617-14 M L J. 1. 

MADRAS CIVIL SERVICE ANNUITY FUND 

— Srt Civil Service Annuity Fund (Madras). 

VZ&SWZT * 1 SET ™ T NMI 

W" , " ,w WSff,filSW 

MADRAS LAND TENURES. 

Kudiwaram -Kndiwaram interest 

—-—Meaning of. s.v Madras ACTS-ESTates 1 tun 

ACT. S. 8. ,1923) 5l j A 83 (90 . 1K47 „ 33 I 

Melwaran. 

^‘WKSSSKS 

Puralradi. 

-Meaning of. S.y Words—PakaKL’DI 

(19W) 31L A. 83(W 3) = n JJ: 291 (299). 

Purakudis 

-Ueuhtof. *'J'°»l*-|inUHWn. 

(1904)31 1 A. 83 = 27 M. 291(296). 
Purakndi Ulavad.al 

Um) 311. A. 83 (93) = 27 M 291 (299; 


MADRAS LAND TENURES-{CW(f.) 

Bokkaguthagai. 

Meaning of. S„ Words-ROKKACUTHaCAI 
(1923)511. A. 83 (92)=47 M 337 
Bokkaguthagai miras ekabhogam Village. 

~~: M f Jrin s ,,f A* Words — Rokkaguthagai 
Miras ekabhogam Village. (1923) 51IA. 83^95)= 

47 M 337. 


South Canara. 

~~7 ( ^y hmrit-NotMu a ,i 

It appran that the Government (or the parpose* of clear- 
^ he undergrowth the forest, have been in the baUt 
••I aiv^mg the foreM tribe* who sparry inhabited tie 
lne .1 to nulc iJcaranre*. and grow such cereals as ibu 
•re capalAc <1 These primitive tribes cultivated leti* 
,ea ff‘ ,he U °P anfl ! ^n "^ed off to some other 
P*i-he* °fho4. These apparently were called Gmm- 
■•oit hwmnv The Guv eminent also alloweil some o( the 
n<ig.ilx«j:in» wargilars to take the leaf manure from the 
jo>e*t ■‘od cjeai the unde.growth (or the dCMiltcey odtiu- 
jf ’• olW 1 Kum "- Tl»«e apparently are dmignated War* 
Kunitis. In all the^ cares, dealings with forest la»A 
appear to have Iwn by distinct permission of the Govtn- 
jnCTt. (.if,. ,//,.) K.ADOTH AMBU NAIR p. 

SKRITARV OF STAT E FOR INDIA. 

(1924) 511. A. 257 (265 6)-47 M. 672« 
26 Bom. L. R. 639-20 L W.49-* 
(1924) M. W. N. 672 - 35 M.L.T. 128- 
A I.R 1924 P.C. 150* 29 0 W.N.366' 
801. C.835 - 47M.L.J.» 


Jw.iiJ rr,, " li ' ,r ^ ,r K«"rit-Rptmri koUmp- 

Iti'contended that the incidents attached to wargdu 
Nurmis in South Canara stand on the same footing as rye* 
*an hi>,i!,ng«. The chief ground on which this anaitf 
appear, to hr founded were two facts namely, that the *arg- 
<Ur p-^sed in the^ Rumri lands a heritable and tram- 
eraUr mtrfu. There is. however, absolutely norriatico 
« analogy het*een the nature of the«e kumri and ryctnd 
™*'ingv The latter belong to a totally different calepxj 
of tenure. Ryotwari holdings relate to arable lands to 
todperiods—ordinarily 30 yearr-and are subject lo 
P f, 7 , cM ^'vcys and assessments. No inference, tberftoe 
an be derived from the fact that kumii lands, cultivated « 
be kumri system, were held by wargdars whose property is 
tran.feraUe and hentaMe. {Mr. Amur AH) KOPOTlt 

"iBu Nair p. Secretary of state for India. 

(1924)61 I. A. 257 (268)=47 M. 679" 
26 Bom. L R. 6S9-201 W.49- 
(1924) M. W.N. 572 -S5M L.T. 18« 9 
A.I.R. 1924P. C150 - 29C. W.N.365 - 801.C.836* 

47M. L./.* 

~ H' !r P—Mnrh li’.trp—A'umrn—Kumri k<d , ~~ 
II not a,,. 

The district of South Canara lies to the North of Malabo 
and to the w*t Myxwe and Coorg; in the north lie M 
Canara and u, the w« ,he Arabian sea. The whole *• 
,nrt 1, . a . distance from the sea is covered with H; 
memorial forest*. The lands in suit are situated scoth « 
,h f 1 \ h f 1 dra t ri Rim - an<1 in ,h « Kasargod Taluk, fonnerlj 
oiled Bekat Taluq. In the lowlands below the forest ridge* 
'here be the farms and holdings of the ryots, which ** 

? M !25 - ^ " ■**» " ryots hdd in their oft 
right are called murli warg*." These ryots and fairoefl-.i 
appears, are m the habit 0 f going upon the forest lao*. 
Heanng a part of the jungle and raising a temporary 
*nt. After the crop is reaped, this patch is abandon 
and some Uher partis taken up. For this privilege 
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MADRAS LAND TENURES-ICW/A) MADRAS REGULATIONS-(f.**6/.) 

South Oanara -fCW.) Sum Regulation VII of \M. 

.. *1 ^ Tne* PERMANENT Sfitlfmfnt KEGUIATION XXV OF 

have l*en paying asmall fee to the Goxernment. inee 

K "7 S '. ,r S Wounos XXX. or MW. 

cultivated are designated as KuranUiwS. iae »»'g* 

do not constitute a farm or an estate of a compact character. Administration of Estates Regulation III of 1802. 

OF INDU 0^)MIA.»7!.60 L- ^ ^ lar tht) ^rihe that .he Hindoo 

17 M WM2 B w v L 6?2 C 35 M L T 128- i k apofad m Hindoos and the Mahunedan law to 

a iTiSXS’SfcSc'« to.efer to Hindoo :..d 

A. I. &■ 19 an i r 835 47 M L J 35. Makawbn^ r»* »*j Kith merely. I*n In iMigim* .rl>o(239). 
80 1 ^ | (/ A „J K,h(Jm. ) A MAH \M ABRAHAM. 

Tanjore District ( (18S3 i9M !. A 195-1 W. R. 1 PC" 

- AruJihirji VilUm-Munmr */■ i 1 Sutb 501 - 2 Sar. 10. 


801 C 835 47 M L J » 
Tanjore District 

- AnJihiHi l 

• Village* Ud I* a bmOmi <4 WWfc* J “g* 
^re^ (Sn J.4» FJgt.) N.MN^ Lu M.mcmv « 
RAMANATHAN CHECTIAK. (1923) Ml. A 83 9W 

47 M 337 A I. R 1924 P C. 65 22 A.L J 130 
19 L. W. 269 34 M L T. 10 (lWJjll « » *» 
10 0 & A . L. R 464 28 C. W N 809^ 92 LC• 

- VHUtn-Mt**infi. 


K _ ./ mr. ini i uuti. iw >n ilia »i»r 

”viuf^iSZhth a'STa waSSiMi tmfcdm Uthr*d« .«• -4 »l*hilc appeal an* (32 

V ' ,U .r i ,, ‘ 4 ',SV?.' ^ MMWLMI'UK- /-"■ A \,Jl ' NtMIUCIIMII 

<**>•«# « «■.... ,,MCl6M ’ 

47M 337 A I B 1924P.C 65- 

22 a. L J. 130 ‘19L W.259 - 34M L T 10--/. ,rt„ « Jtntt finJi nijfp.it 

( 1924 ) M W N. 293 10 0 4 AL R 464 — Scanty frrm pity *fHy<"t /*r—.\Wonl\ 


Appeal to Privy Council Regulation VIII of 1818 

-S. U—Afttmkifitr—f’.otnv.'* f/.v* /.'/vwr «,y 

Ay Crtil hit Ay r'.AV./.v k f.’iY int. 

Ma.Ua* Regulate VIII <4 I8|8. S. 4. h..< nn rpplh-lion 
to a ca-e in which the rv*pwd«U» in an appeal to the 
hnyCtifil »«ic pal in pwf**k« <4 the Miit property 
Dul 1«y the t'uuit, Iwt U the CnllMW Wore the iiHituii.m 
«4 the *nil rat >4 whnhllr appeal am* (329). (L»J 
/.a,.* KmtU Ntf.sit ICHMII. UMWAl. r. 

Uuhui Ntt'W’J'Clli ITV. (1850.6 M. I. A 309 

1 Sar. 543 

■ An« 4 w» ■/ Jttret ftnJiii Jfpil t>< PntyCMtHt >/ 
—AV. m.ty />. m fiiitf afflymt t*r—Xttout)Snh<<t- 


28 C W N 809 >- 821 C 226 - 46 M L J. 546 matUr +i imt h'tt 

. .. i .« — Unwar In llu»«a-r their la«d'hi|>'allude 1 the linuiiiMame that. 

Village held in ‘"J"™* thenioe-fnl party-lrf.ee it in MfMlfcll nnh.oi taliin| 

MAKKAVAR p. K a MANAT ' j-j. 47 M 357 .. ^vBtity in >>*(<•< mi<y nith S. 4 <f Regulation VIII «i 1*18. 


. T l R 2 ?tt? 4 l p c S-S 8 A. L J. 130- TWy obened that in tca*q*mt o( large property beinR 
... „ V M j t 10 <1924 1 M W N.293- p»t into the harvd. u( the sua^lul party «Mnt NCWKy. 
19L W. 259 - 34 M. L^ T 10 c JJS- the ntaie pnoeit) had Iwn »a*t«xl ami dill|MMd, ami 

10 0 A A. L. R 464 -28 C W 46 m L J.546 that it had lent odwMCd (.'10 20). (/>■ lwhH#,u.) 


Tarao falsal. 

-Meaning r4. S« WORM-TmM IA«AL. 

(1904)311 A. 83 - 27 M 291(297). 


-Meaning of. •>" " 'm„27 M 291 (294). tm whtk nUtn« *H iirttlti - Arrrie/ <m tf/*/va/ aA 

( 1 7 1 /” , , " In a contest betneen -he nido« ami the rorming male 

Ulavadal Kanl tenure ^ |fce funiIj o(j lhf mo . t 

_ Meaning of. Sit NVORDS-LU'adai N'.i ^io. m .hkh the *hole contM turned tus 

TENURE. • (1904 ) 31 I. A. 83 - 27 M. 291 W)- Bhe|hff a 4tWo . had taken pUce in the family of the de- 

Ulavadal nlrilldars. eta ed. And though there «1* ««re evidence on that qnes- 

M • . _i c,. W()RUS-UL\VAt»Al MIRAMDAW rioo. and rt «a» Avkktl agaimt the nnk-ir by the fir-t 

-Meaning • «3(P2)*?7M 291(298 9). Conrt. and in her fasuur c« appr-l. the di»i»ion wasrM 

(1904) 31 1. A pjdr a in . ||e ^ Jnil ro 0l(V ra rrade 

VaraadalolalchlW. fo, d« prodoetk. of «%ide«e in proof of «ch an «enmt 

-Meaning of. Set y7 M 291'294) ■“**'"quirrd by Madia* Krgnl-ti<« XV of 1816.ard 

CH1TS (1904)311. A. 83^27 M 29 ; ;tat *» *o «U*la»i«y eaphnaiim a» to ho«tliewi 

M A TIR AS REGULATIONS. det« on that pwnt came to I* t-km. 

ADMINISTRATION OF ESTATES RlGUUTIOS III OF ‘ C5i ’ 

I802 . — nmvv rnitsni. REGULATION VIII OF The Keg-latun pint* dirtily aeamst the ronme »H.h 


Ulavadal Kanl. 

S,e WORKS-ULAVADAI IRANI 


Rajah Va'sarfddv i.utchmfim nv Ntinoo. Inn. 

(1862) 5 M I. A 300 = 8 Moo. P C 115 1 Sar. 446. 

Civil Jurisdiction Procedure Regulation 
XV of 1816. 

- Dftium tn Kit Jildmlly rjiiii/ in taiiif and 


- a i ,m.* n-a* a Unirmt pwnt in .lie cawe. anu ro orrer *as rraoe 

VaraadalolalchlW. fu Ike prodocte of e»ide«e in proof of «ch an avernent 

——Meaning of. Set 'J** 0 ?"'* 291 <294) ****' "quirtd by Madra* Rcgnl-lim XV of 1816.ard 

CH1TS (1904)311. A. 83 - 27 M 29 ; ;taie %» ao eatUactoty eaptoruticn a» lo ho« theeti 

MADRAS REGULATIONS. deoceon that pwnt came to 1* taken. 

ADMINISTRATION OF ESTATES RtCt'IATIoN HI OF ‘ 

*^» w »■* VMI01 

o l8 ! 8 i..„,ei.tmON PROCEDURE RFGUUTION XV ««.hkhthc«hc4e cat torrsand in the .^moni f thfappel 
CIVIL JURISDICTION I Km Ul( CmtX bcycmd all question, the .hole c« «as decided. 

TM^roirr paNCHAYATS REGUUTION VII OF 1816. ne»« alleged a» a point in any of the oroceedinp. and 
P AND ESCHEOS REGUUTTOS VII OF etjdewe which wa» read in support of it never was dirrted 

ENDOWMENTS AND tiCHt. w by l)« Court (293). {Dr. Mn^n.) 

r, l8 !L vrvvrv OR LAND Revenue Regulation motttoo Vijaya Kagasdha Gcurv Vali.arha 

PFRIA WOOI.U Tavfr f. KANYANCA Moottoo 


JURISDICTION OF CIVIL COURTS REGULATION II OF | NaTCHIAR. (1844) 3 M. I A. 278 6 W. E £0 P. C. = 
1 * 02 . ^ ^ '^0 
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r/J.) 

Regulation XV of 


MADRAS REGULATIONS-^ 

Civil Jurisdiction Procedure 
1816—((*■&/.) 

- n h ti—finMiiu/ #/ 

!,a;i hn;- H.v tuit-Cr.'.HtPrnMnrt t’-P'- 
In a *uil fay Ik widow ,4 a deceased Zemindar j-aiiM 
ihe Muviving male Rentier <4 hU famih far the recovery of 
•I* to***#' «**«. the first ( nan fond ihai the deceit 
*** not a divided mcmhfr and tf.mi.sed her kui Is 
* ww t w * 00 ‘PI** «•« appeflaie Cuwrt finding 

llul the iktea*ed Ba> a divided men-.her. On the punt of 
division ihe prmi>i.«x .4 Madras Regulation XV 0 /18 J 6 
«ere m>l complied will., and the decree of the apprtlaie 
t«uii could iw therefore U •U'tained. 

/h/J. that the ixailiohaiin-. avtal under a misappre- 
henson ,4 Ik Regulation. the dam- >4 the fifM Caul 
di.nus.trg the >«it ought not U. fa. Ut that lea.r 

«irM t.. k Riven |.. the «hfa« to king a >u,t at any time 
•* P«»l "1 3 year. (?M). (/V 
MOTHMi \IJWA RAGHANaDHA Gouty VAIIABHA 
Perria Woowa Turn i lum anga Moottoo 
NAT t'HlAK. U8li; 3 M I A 278 6 W R 50 
1 Suth 155 1 Sar 280 
»* >* /*/*- 

. vi,, « " f S. 3 of Madia. kep.Uii.rn XV 

of 1816 the plaintiff., who had Ml aOned any ca^.J 
injaty done to them fay defendant., «e,e not enti.kd to P . 

TtSSSF* ,hj,qae>,i,,n (3*i 21 a,y 

Na.MBOOR\ SfcETAPATYr. KANOO CoLAHOO pujjj. 

(1815)3 M I A 369 - 7 W R 7 p c 

_o «a/«\ „ . 1 Suth 163-1 Sar 2S0 

-8.10 (3)-.l/, 

IJSSSS^JIiW ,n " ’ •' »ot diratorv 
vUiwvIbi'k (»D (/-"/**•<*«.) 

fira'SK. 

IZf„,‘ 0,3) <«-*•**" "-<• nfS £ 

Madw KeRiUtM, XV of |*|A j„ Ouptor 10. nttih 
J.ki.ic, hut e.pectally «k 3 and 4 lW. i„ J3 
«MN.emdmm| Kepihlw,. requirinj to l* 

moM Mi'ly p,aided, and nKH taiffa|y j 1 • v - 
and. if pcKsIfa. extended to the other Picxdrrvie* ti 
Boold lie highly inexpedient that any do.!* sfaowht rfri ,-f 
Ik determination of their I»r«khim loalide In ami 
poit that bent (trial Regulation (3*11 f... . L ,J\ 

(18451 3 M I. A 359 7W R 7P C.» 

1 Suth 163 a 1 Sar 290 
District Panchayat Regulation VII of 1816 

Pwktrtt-AHHl frm. 

.\n appeal under Madras Regulation VII d i«ia i 

asss- 68 *? 

Pndn W 1859 ' 7M 1 A - M1 " ls °t*«- 380-1 Sar 701 
Endowments and Escheats Regulation VII of 1817 

■n the Hoard of Revenue, and nude it the dutv <7tkS| 
of the Ruud (of whom «k oSSor r «L ~ 

^rrASL-tSsS 
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~---- \\* V # 14 M • y 

Endowments and Escheats Regulation VII of 1817 


*»“• “f » <he pj.,,, d 

cunajen to alienate chantable properly, and to sanction 
the re.i'on of exiting appropriations, if unduly made. (5,r 
Mr,* Mj SEENA PENA REENA SEEKa MaVANDI 
Chettur j. Chokkaungam PlLLAV. 

# (WM; 311. A. 83 (88)-27 M. 291 (2S5). 
sc. W.N 515~8Sar.587 = 14M L J.200 
-lea,pie - Superintendence of - Goventetu's 

lion-htfM uf Regulation. &/ HINDU LAtt-RfU 
2S'' 1 ^•■MWl-ThJIPLE-VlSffATORML JURIS- 

' (1874)11. A. 209(23351 

--jSs 10 11 -fo/W, Jwr,-S3 

vn 'i of ,he Co,lec,0,i - un *' S. 10of Rrgulitk* 
\ 11 of lal/. to asceitain and lepoit to the Board the race 
or the present IruMets. nunagers, and sujwintendtnU cf 
the tfr,ple>. and fay thorn and under that authority they 
nave l«e« appo.nte -1 or elected, and whether in conformity 
O the tpwial provision, of tk original endowment by the 
foun ler. o, under any general rules. They are alto, under 
,; V' i ! 1 '«"*•«. »ith full information to eta- 

* "* ,0 ) u<1 ^ *hc pirtcnMons of daimatL. aid 

Bkther the mccetHon has been by <le*ent. or by election. 

(m <s " *** f- SmM 

kajah Mimu Ramalinga SrruPATi a-, perianava- 
CIMIILEAL (1874) II. A. 209 ^3 Sar .344. 

Ss lOaud ll—Ctllrtiorf rtHrh unJ/r-.Ut fa 

It mu.t k conceded that then the reports submitted t* 
ik( .4levlo«> under Ss. 10 and II of Reg. VII of I8l7e«- 
'V*™' "" «l*v private rights of parties, smb opinrtw 
- »«t to be regarded as having judicial authority or face. 
Nut I ting the rep.*., of pubk officers made in the ccune 
<4 duty, and under sUtutaUe authority, they are entitled 
to grea. f.ewderatiMi v. far as they supply infornulk* of 
"fh ul pieiailing, and hMoiical facts, and also in so far»» 
tky are u-lcv ant to explain tk conduct and act. of the 
jutt.es relation to them, and tk praceednf of Ik* 
(comment founded upon them (238 9). 

In a sou m »h.ch tk question related to the tight of the 
r> “undart of Ramnad eithn to appoint, or to confirm the 
.iatwo of. the pandaram or head of the pagoda of Rime- 
«ram .t appeared that in or about 1834 the then Zemiadtf 
1 nprachaltk validity of,he title under which the then 
par.,U,am had held ik office from 1815. asserting 4* 
ya rnin'* right to appoint tk pandaran.s a. well as W 
m.nage tk pagoda. That dispute wav referred to the then 
C.fcct.* of the District. He examined the depceitiorU sent 
to tk Coikvlocate in 1815. and other documents, v* >* 
recorded tk facts which, in his opinion, were adverse to 
tk claim, made on tk part of tk Z-mindar. Healsort- 
puled in favour of the title of tk then Pandaram to<bf 
office. Hesulnnittal a report totk above effect. Tie 
Rorvl of Resc ue upon that report made a minute t ^ 1 
there existed r.o ground for questioning the validity of tbe 
appuntment of tk pandaram. 

On appeal to tk Privy Council Counsel for the Zemindar 
urged that tk learned Judges of tk High Court had give* 
t<* much "eight ,0 tk report of the Collector, which they 
described as a "quasi-judicial proceeding.” 

AW. that the report of the Collector was entirely 

h:s province, and tk line of his duty, and that, thcogb H 

cwW not be treated as having judicial authority, i' 

entuled to great ccnsideration (238-9). (Sir .IZw«/** 
SmiH.) Rajah Muttu Ramalinga SETUPAU ' p - 
PEKIANAVAGUM PlLUl. '1874) 11 A- 

38M.8* 4 - 
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MADRAS REGULATIONS—(CW4.) 

Grants of Money or Land Revenue Regl. IV of 1831. 

- Apfli/MilJ—TtHUre jiuioif am! firman/nt and 

in txiilencf kfort lit IXwnny—Amt iy ftrton UJmg 
under—S.uKtu'H under Kefulati.'n- A’teeiuty. 


MADRAS REGULATIONS—(CW</.) 

Jurisdiction of Civil Courts Regl II of 1802- 


!he saiwtkm of the Government. 


In May, 1848. a olitainetl 


that vanrtioB. and. in October of that year he panted a 
Regl. IV of 1831. Madras C«le. which must I* tfrxtlv petition for leave to sue in forma fat,pm. ami at the same 
construed, applies only to suits brought touy the validity .4 ««*. lodged his plaint. On 13-1I-IS4S. the plain, m \ 
grants emanating from, or confirmed or affected by . the petitu* were.edeied by the court to I* filed. The order 
direct act and order of the Governor in Council. A written . for *enice of the petition ami plaint ,. n the defendant anil 
order under that law is not necessary in a suit bright l<y a rearing her to show cause, why A should m* I* allowed to 
person who claims to hold under an ancient and permanent ** »• frma fan fern. «. not actually made till July 
tenuie in existence before the Dewanny. (fsrd Jmtut | l>W. Service wa» made in August, ami no cau* was 


CiffarJ.) BRETT ELLA1YA. 

(1869) 13 M.I A. 104 (109) 12 W E. P C. 33- 
2 Suth 204 - 2 Sir. 492. 

Jurisdiction of Civil Courts Regl II of 1802. 

4 —Hindu law-Jam! family—Partition. 


shown. On 1 
the plant to be files' 

12 yean allowed f<* 


3-1850 the Court made an order directing 
Uec'. and it was filed <« that day Tin: 
*e hlmg 0 / the suit expired «n 
-1849. SO that, if the suit w.,s In be regarded as 
haviug l*en vunmenetd on l-3-|850. i, would lie luned. 
//./4 i»ut even so.the^tase can^ within | U raguph 


la rteot*r—limitation. not I varied (95). 

If the appellant had shown that there was an agreement 
made between competent partio. either in the lifetime of 
the common ancestor, or after hi' death. I* which hr oUai 
ned a right to a third of all the prope.ty Iwhngmg to that 
ancestor. I«th that which was actually divided, ami that 
which was the subject <4 the suit and which was to U 
actually divided when the complainant rec,ui.ed it. it is by 
no means clear that the apallant’s claim «.«]d have been 
lurred by lapse of time ; for the «au«e of actum m.y rot I* 
considered as having accrued until it was dear that a refusal ‘ 


A had preferred this claim within the prescribed period to 
a emit of compel (tit jurisdictirm. and had been prevented 
f.«u c.m«etK,ng h.s sun in pr.^cr rime l 7 no neglect cm 

b .' P c'. U . ’ ) ' he W, T ,X ' P I,,<er ^* n K v «'fthe court to 
wMch hi* claim was prefeired (95). {Lrd KnpJoim.) 

Ytmcmy i.uichmehiavuhh ;. Vengama nu. 
boo. (1861) 9 MIA 66-1WR.30PC- 

1 Suth. 460 MSar 826. 
Piuper Suits Regulation VII of 1818 
had taken place on the part -4 the person entitled..* of the I- S . MMh. k a/louvd u .« in forma 

'•"" “.® S.75 -Tifi oSTLWi 

.-S. i-LimtMimStU *!-?/<* of-AWemly- *»' «h*t A could not I* permitted to sue without 

Court ’1 duly to take nohet of. -Uaimng the•auth.eily of the Government. In May. 1848, 

In view of the positive language .4 d. 4 of Madras Re f^obtained the samticm -4 the Government, and. in October 
eolation (II of 1802) it i* incumletil cm a plaintiff to chew. -4 Hut year, he presented a petition fur leave to*,,,* 
by proper allegations in his plaint, either that the vame .4 to"™™-*** «•* «■* '"« bdgtd his plain!. 0„ 
action did accrue within 12 years, or to hung himself within '3—II-I84R. the Bjaint and petit he, we.e ordered by the 
the other alternative stated in the Regulation ; and it •<*•* | ««* >* hhd The «der for rervlre of the- petition 


the other alternative 

be the duty of the Court to K»« f . _ 

when the cause came to a hearing, for .West of wh aOr- 
cations, unless that defect were supphed ? the aBeganons 
in the pleadings of the oppose J»<«y. (V'- Paron Park ) 
YACHBKEDDV CHINN a M^VAPA tf. ' 
nnwiiAPPA (lo »)0 w b in r.t,.= 

C 0 WD APPA. 1 Sutb. 41(43)--1 Sir 84. 

__S. VI-Cam fan ft Court!—/am affhtMr /*- 

-Rnthth /«,<-&/,pt*ry for" of-Jmtut. Epntf and 

■*%!!& S* b« i» ^ <* obligatory fc«e in the 
pany's Courts. There is. properly speaking, no prescribed 
Leral law to which their deevsiem must conform. The, 
Se directed in the Madras Presidency to proreed generaBy. 
according to jistice. equity, and go.*l c«msoence (320). 

//Ad. accordingly.«bit the Engfoh Uw had no auth.*.- 
tative obligation in a suit brought in the Com^vySOsuts 
to enforce a lien on land, created by an equitable mortgage 
of title deeds, in so farxs the sod was apng tbe sob- 
,/fluent ourchasers of the mortgaged preperty (320). (W 

553K) Vardf.s Sfth saw , 

ROVIEE ULLAH. (1882) 9 MI. A. 303- 

' Mirth 481=1 Suth. 483=1 Bar 857. 

_B. 18 (4)— Irrtpdar fror/tdiup *f Court-Dt/ay 

i„ ccmmunumn! of nit dur to- Limitation k, ‘*<au of 
In 1847, A prevented a petition to the Civil Court of 
Chitloor for liberty to sue in forma fan font. The Court 
was of opinion that A could not be permitted to sue witbewt 


plaint. Idling the defendant to shew Cau«e why- A dxwld 
made Hi July. 1W9 Service was made .11 August. No 

“ “If f and h», 6 ,S, 

SLu m T * ,r ^ * l '> "* p“«»* 

snnui not I* alkmed to *ue ,n forma fanf,,,,. NAHA- 
CUN1V LUTCHUEEDAVAUAH r. VENGAMA N.MDOO 

(1861) 9 Mi.A. 66 (94 6)- 1 W R. 30 P C = 
lSutb. 460*18ar. 826. 

Permanent Settlement Regulation XXV of i$02 

OBJECT or. 

- Poilty in fnrnanrr of ttkri ,1 km/ fasuJ-O/t,, 

fa/tty on U< at Ik tim, * ’“-Vtkr 

!* *;-■*» “ V" » kad » 

eart, as ScpttmUr 24.1799, the regulanratkm of the land 

M lltst nations .0 
thrBaard.4 Revenue asto the line of action to be taken 
for the perpree of instituting a general inquin- i nIo , he 
territories. Rcgulat^ XXV of 1802 was an 00, of £ 
inquires made under there instructions to the t 
Revenue (428). At the time when the instructions above 
menurewd woe ^cd. two policies were on foot; one with 
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MADRAS REGULATIONS—(. \nJ.) 

Permanent Settlement Regulation XXV of 1802- 

(Cou/J.) 

Object ot-icw.) 

regard m the p..*c,ful Zemindars who maintained Urge 
armies, with whom a settlement wj' e*»cn:ial« a separate 
l«'i' ; I Hr oilier a me.siie of general a>eWMl in aCc«d 
ame with the in-trucii.«. btwwd to the Board o* Revenue on 
Sepfcmkr 24. I/Ml. I n th»- curbing oul of thh Utter pofcy 
the Government p.i'*til Regulation XXV of 1802. which 
cume into force m. July 13 ..f 1*02 (422 3). (Mr. Amt* 
Ah.) Secret iKv of st.h f for jsima raja of 
Venk VTu-IRl. (1921) 481. A 415* 

44 M 8641876)' 1 1922; M.W N 1 - 
30ML T . 164 26C .WN 809 = 
A. I R 1922 P C. 168 73I.C. 741 41 M L J 624 
OBJICT AND EFFECT OF. 

-Existing iigll—Nr* lights—N'o uking away of 

foimer or giving of Utter. Stt S. 2- -Meet <4. 

SANAIi UNDER—ABSENCE OF. 

" ‘Title 1/ /.on /—fjfut **. 

In Ihe abowt of. ml Mdrr kegulatirei XXV of the 
Madras Regulations ,.f 1*02. tbo-c regwtuiicas d* m* affc t 
the title In any land. (/.W /W.) VENKATA KARA- 
SIMMA APPA row r. Pvkhiamraiiiy Appa RtW. 
(1913)411 A. 51 37 M 199 UC.Wff.5M- 
(1914) MWN. 299 16 Bom L B 328 = 
19 C L J. 369 ’15 M LT. 285 12 A LJ. 315- 
231C 166 26MLJ 411 
Sanad in common form under. 

-AcvtpUike of— Kffcvl of. on incidents <4 estate Sn 

Hindu Uw-lMP.Utnw EfTATI-NAlUM and is 
CIDENTS OF-MaDRAS RECU.AH0N XXV OF 1802. 

Settlement papers—Misdescription of viluge 
in. 

- Fff«t tf, Ctttmmnt. 

and •ifinnit t,nauh-Mi>/<srr,ft,„ „ (mrlmurt ngnmt 
ltmin/1. 

In a wit brought by the appellant the Zemindar of 
Kuruppam loc>NUhe re. ? .n<!enb.nU, were certain Hrah 
mins claiming to hate an apaharam tenure in a certain 
village, from that village, the conn below came to the con- 
duNon that the Urahmins were entitled to hold the wit 
village only subject to the payment of the shrociem or Sxd 
rent of R*. 150. and that that wav the Mate of thine* m 
1800. and Wore the completion of the perpetual settlement 
of the appellant s Zemindar). From that conclusion and 
upon the oilier evidence in the cau-e. the court (H* f,= P .d 
that the defendants’ holding under that pant wav kattuha* 

“ “!? "J" *«m. .tihtb, 

plaintil! could not legally determine. 

The corrc imv. „f ihat Mg wav attacked before 
their Locd>h,i» upon the p incipal pond that it was 
conclusively shown try the Ibis ,4 the Zemindary pro 

Zh UP ^? “ h ' ,h ,hf ^tlement was made 

that the village ir.is entered in tho*e B*. and mu*t there 
fo.e have been tre,ted in the settlement rn.de upon them a. 
a. iera^irdUge. and not as a shrotriem or apaharam 
village. The question a-o*e x* to the effect of the 
entry’ upon the interest of the holder* of an apaharam 
tenure. As a nutter of fact their Lordship* were indined 

miltaS ' ha ‘ d * Cnp,iw ’ of ,h * vUh P in «>* '««' «a* a 

H<U that the entry in the lists was not conclave against 
the rights of the tenants (21/X 
They (the tenant.*) were nc< necessarily parties to the pro- 
eeeding* which relied in the settlement between ^he 
Ze m.n«lar ami the Government. It may be conceived that 


MADRAS REGULATIONS—((W/.) 

Permanent Settlement Regulation XXV of 1809- 

(Cmtd.) 

Settlement Papers - Misdescription of 
Village in—(CVW.) 

the ILahmin* might have been ah*nt whilst the proceeding 
m«e pending. There xtm> to be nothing in the Reph- 
ti<«». which w«*ld *> conclude them. No doubt if the 
ullage had l*ew entcied as a shrotriem village in the settle¬ 
ment papti>. that would have been cooclu-ive as to the right 
of the Brahmin* again't the Zemindar, against the Govern- 
mert. against any purchaser A a sale for arrears of resaw, 
and in fact agairet all the world. But the Settlement Rep- 
Lti«n XXV of 1802 doe* nut contain anything which ajs 
i th.t if the panic, by carele>sne.' l^’ accident allow tbeir 
, ullage to be mi^iihcd they are to forfeit their right*. It 
doesw-c even say tlul all the shrotriem panb which then 
exi.tol. ami whi.il were So lr protected against future eti 
lumen nit were to lie lettered ; and. cn the other hud, 
:»ut Regulation i» followed I ff a suli^qucnt Replaticn cl 
IS’2. which declare* that the piosisicm* of the fomer Re- 
gubii.«i were not meant to define, limit, infringe, or detfref 
the aitu.d right* of any description of landlords or tenuU 
Uit «*idy to point ,«t in ulut way the tenants might te 
prujevW agaimt in the event t4 their not paying the rents 
M) due from tlinn, leaving tliem to recover their rights 
infringed. With full c«*t* and damage., in theConrU<( 
JuvtKe. It cannot he >aid that as a matter of law and ef 
right the panics have forfeited the interest which they wcoM 
iRherwice have in thi» tenure, by icav/n of the mitdescrip 
lion ,»f the village in the settlement papers (217). STW 
Raja Vvricherla Kaz Hahadoor i-. Naddiinu 
BaGavat Svshi. (1875) 3 Suth 216=25W.B.8. 

Zemindar-Grant by. 

- Ptrmjitott utilmoit-Grant Men - VtM*1 

inurueri tf. 

It wodd have required very strong authority to cornua 
their L/wdskios that grants made by a Zemindar tefortth* 
estate was prrnunently settled, and became subject to U* 
rule* which nuy havt Iwcn laid down in the Madras Regale 
lions as to subsequent alienations of this kind, were 
binding upon the successors of the pantor (217-8). ST*I 
Raja Vyricherla Raz Bahadoor r. NADiunfn 
BtGAVAT SaSHI. (1876) 3 Suth. 216*-25 W.B.5- 

- Titlt It inam atquirtd by fr/uriftien a pint 

-Suuouri right te disturb. 

The tree construction of Madras Regulations XXV of 1W* 
is that it imposed restrictions on alienations only to 
the interests of the pulHic revenue, ard that the ZemmdJ 
would have no power to disturb pant*, otherwise 

by hi' predecessor, or titles to inams acquired hf|J* 
<ripti*m (40). (Sir R.tkard Couth.) MAHARAJAH MJ’ 

ZA Sri Ananda r. Pidaparti SupianaravanaSaSTTL 
(1886) 13LA.32-9 M 307(315-6)-4 SM 

PREAMBLE OF. 

- ES«l tf—Privah frefit/ly—Right 

The preamble of Madras Regulation XXV of 1»2 
nised the right of private property when it stated that the t>® 
existing mode of administration was injurious “ byi®^ 
tng the security of private property." It did not asserts ng° 
on the part of Government to deprive or dispose* p®" 
dars in their lifetime, or tbeir heirs after their deaths, ® 
the puqmse of transferring their rights to Government. <* 
new holders at the will of Government, independent oMW 
considerations connected with the realization of rt>a- 
(307). (Sir Bonus Protect.) THE COLLECTOR OF 
CHWOPOLY r. LEKKaMAKI. (1874) 1 1 A- 

14 B. L. B. 115=21 W.B.S58=SStf.3l 11 
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MADRAS REOULATlONMf^.) 

Permanent Settlement Regulation XXV of 18C2- 

M.) 

PREAMBLE OF-(f«/-/.) 

- WorJl—'Tkt right artJ th, j.Oul f unht I 

of thr prvprirtjry pMUtSt*""— Naming *f 
Ttie words of the recital "the imp/irJ right and the 
exercise of the propriety p-iu»ion are. to say the bast of 
them, very ambiguous. But whatever may k the real 
meaning of thn* words, ll* recital clearly was are intended 
amount to more than a declaration that it hadlwnuvul 
for Government, in order to enforce an in. iea>ol n'coue. 
to deprive nr disposes* the Zemindars, ami t» «aU the 
management of the Zemindario into the hand' idthor 
own officers ; or. in other word*, that lliej were in tlx KVst 
of taking khaspo,WM, of the ZcmimU.ie. <4 thme 
Zemindars who neglected to pay any increased am. ant of 
revenue accessed upon them (307). (Sir Bun. Pr***.) 
THE COLLECTOR OF TkH HlSOH»L\ :. l-«KK.%VtXI 

(1874) 1I.A. 282-14 B.L.R. 115 flf R W g 

- IVorJi—Propruloiy pallrnirm^-Mraningal. 

The words "proprietors <4 land." jc reed t./h in the 
Bengal Code of 1793. ami in the Madras Code of 1»‘? base 
a technical signification (/rr the rlefin.thn in Bengal RrguL ( 

ation VII! of 1793. S< 5.6* 7; ami kcgaUtw* XX\ II of 
1802. Madras Code. S. 2). They refer to "Zemindars, hi 
dependent talookdar*. and other* who pay the rmnue 
accesses! upon their estates immediately to Government 
aml the words "proprietary potion" as used •• the recital 
of Regulation XXV of 1802. must abo l« read in a Mm.br 

sense as meaning the possession and rights of a prop.*** 

in the technical sense in which that word is u>ed. m. the 
person who pays the revenue immediately to Go*««««< 
for Regulation I of the Madras l «J* fv. H andI Ij 7. (304) 
(Sir Barn,, Praroth.) THE COLLECTOR OF TXtCHJNO I 

_Zemindariec in respect »f whkb default was nude in 

payment of increased revenue a«ec»e«^IW»swn actual of 
—Usage of taking—Limits of. Jrr UNDER THIS KlCU 
LATION—PREAMBLE OF- WORHS - THk tVEUEO 
RIGHTS AND THE ACTUAL ETC. (1874) 1 1 A. 282 (307). 
_8 2 -Eftd of—Exiting rigtii—Nt* ngtor—N* 

'ix=ir.r: ( s.Tyfr^,,»xxv 

of 1802. "That, in consequence of the assessment the pro- 
prutary right of the soil shall kcome vested m the W 
dan, etc." did not either give to or rale away fr«n tk 
former owners of lands no< permanently ********* 
which they then had It merely vmtedin a&M^- 
hereditary right at a fixed revenue uprn the conuu..^ oi 
the permanent ascccsment with tkm^ T ^ , ' t ™ 
declaring that no proprietary right theei ended, or 
thereafter be deemed 

lands not permanentlv settled; and in tier. 1/wdsh.p. opr 
nion it not the intention of the Updature .o pa» **h 
an enactment (306). (Sir Barm» THE COL- 

LECTOR OF TRICHINOPOLY P. LEKKAMAM. 

dim 11* ar-1* u»-« 

-Though the quality of the estate might doiUtess I* 

altered by a law. it was not snthin the rape of Regubt.*, 
XXV of 1802 to effect any such alteration. It was framed 
with a view to the land revenue, and not otherwise to in- 
fringe on or limit the rights of anybody. And in Regulatwn 
IV of 1822 there is a decbraticm to this effect (115). (Sir 
Arthur Hohhouu.) MUTTU VaDUCANADHA TEVAR r 
DORASIN0a TtVAR. (1881) 8 LA- 99 = 

** 3 M- 290 (307) = 4 Sir. 239. 


MADRAS REGULATIONS- (C**tJ.) 

Pennaaent Settlement Regulation XXV of 1802— 

S.2 -(CmH.) 

-ReguUti<w XXV >4 1802 doe* nre affect thequ». 

Ik« as to whether in 1 895 the pabyam was a |*iul>Je or 
ore. The B»ard deckled in the Marangapuri rase that the 
amt malice m.«ds ,4 the second uxtum of the Regubtirei 
"that, in ctmcequcnce ,4 the asx^n-nl the prutary 
ngkt A the * 0.1 shall Income vested in Zcmiiwlais. etc.. 1 ' did 
nut either give U> « take away from the former ownnu of 
bnd» are pt.une.tlv settled any right, which they then 
. ' J' ***“«»« und « «kt Regubtion) merely vested 

.. all Zmin.la.s an hcusliUr, right at a fixed revenue U| >„ ( 
the cml.s.u of the permanent Mltlrmml will, t| K< „. (.?„ 
Jha FJgA APFAYAS.VUI NAICKER MlbNAI'Uk 
Zlviikharv Co.. LTD. (1921)48 IA 100 

44 M 575(586) (1921 iMW N *152 34 C L J 6 . 

29MLT 383 14LW 49 26CWN106- 
20ALJ. 393 AIR 1922 P C. 154 60 IC. 953 - 

40 M L J. 537. 

-I-amls «"< iwmanenlly «ettlcvl-Tenuic of—Aster 

’.liftmen', of—Mule >4. Sr. HlNI»U I.AW-ImPARTIHLK 
ESTATE-l’VlAVAM- UNSETTLED PAI.AYAM- TENURE 
| OF. (1921)48 I.A 100-44 M. 576(586). 

- Ss 3ft 1 -Prrmaurut/f uttlrJ Z.*/W,/r/—/w w 

Uwit »,lh,*. rxiHiu-af limtaf irtl/rmrnt-A‘ f i HHI p fl< ,„ 
W ai'.nmrut la itt,mu i —C l - v ,„»i,n'i nfht af—SauaJ 
•ramtfj a*J autim/H trot wr f lilt a Jifrrrnl Ann f,m 
that pnKiJrJ m S. 4 o ft hr Hrgulatian. 

Pursuant loan arrangement eomc to Utwern the British 
Government and the then holiltr of (he Zemindary of Veil- 
katagiri. held Mibfcct to the payment of a fixed revenue or 
peshewsh and to the Urdcn of military seivice, a Sunnud i- 
mdkial isiimiar was ivmksI to the Zemindar on August 24, 
1802. (Urt ou<le to uke effect from July 12 of that year, ig. 
from kfoce the rbte .<i whir h Regubtion XXV of 1802 was 
paved The vannad provided that, in Consideration of the 
Briti*h Government relieving the Zemindar from the burden 
of military service and itself undertaking the same, *' the 
British Government has fixed your annual contribution, in- 
rinding equivalent for the military lervire and the establish, 
td pesfiewsh for every year, at the sum of Star pagodas 
1.11.058. which said amount shall never be liable to changes 
under any circumflance*. and is hereby accordingly declared 
to be the permanent annual demand of Government on your 


The sannad aho slated in specific terms the extent of the 
Zemindary. Clause 5 of the Sunnud contained certain re- 
serrations of the absolute abandonment on the part of Gov- 
eminent of aQ cbim to enhance the consolidated pesheush. 
but they were ore in reference to bkhiraj bnd» within the 
Zemindary. All three lands had !*m taken into considera¬ 
tion in arriving at the estimate of the commuted amount, 
but the Sunnud contained no reference whatever to them! 
The o<her documents connected with the matter showed 
that the Government, represented Iry the Govemor-in Coun- 
cil. <*» the reie side, (bed a definite specific averment on 
the whole Zemindary irrespective of particubr ass«s derived 
frcun each particubr unit of properly within the estate, and 
that the Zemindar, cm the other side, accepted that arrange¬ 
ment on that special understanding. 

On an attempt made by Government to enforce its rights 
against the Zemindar in repect of the bkhiraj bn* within 
the Zemindar!. the question arose whether the Zemindar was 
entitled to take poresrion of them without any liability f 0 , 
the payment of additional revenue or whether (he Govern- 
ment was entitled to the benefit of the resumption and p<*. 
x»d the nght to asress revenue oi (hose lands. 
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MADRAS REGULATIONS—,'tVW.) 

I Permanent Settlement Regulation XXV ofl802-- 

(Cmi.) 

SS. 3 A 

ftiU that 4' the Suamd to the Zemindar contained no 
reference In the lakhiraj Linds within hi. zemindary the 
provisions <»f S. 4 of Madras Reflation XXV of |»2 had 
no application in the cascuf hi. jv< petty and that the 
assessment fixed upon it by \irtuc of «lie arrangement adop¬ 
ted in |i«>2 *a. uuon a Ium. quite different from that prrv 
vided in S. 4 of the Regulation. In other word*. both the 
assessment ami the Sanwul are oul-ide the Regulation under 
whi.h the- Government 1 brims lie right to irsitnr the main 
land, within the plaintiff. eMate ami !•» av<s* them «epaia 
tel). (Mr. Amur Ml.) SECRETARY OF ST\T>: I OK 
India in Council R\ja of Venkataciri. 

(1921)481 A 415 44 M. 861 = (1922)M WN 1 = 
30 MLT. 164 26C.W.N.809- 

A I R. 1922 P C 168 = 73 1C 741»41 M L J . 624 

-S. *jr Zemindar—Validity a ram A 

lufnit ar if—Iked ofahesnfi.-n n.4 registered jee.rdiag 

A* S. 8. 

In a ca*c in which the rrspmlmt «*wghl to ettaMhh a 
claim In hold in perpetuity, at a fixed rent, certain village, 
forming part of the appellant’. Zemindar) under a C’Wf.v 
Wan.- granted in 1895 b> the appellant’! ancesto* to 
I he respondent's ancestor. the aporUant contended that the 
respondent wa. in law piecluded frun revue criaf <«i the 
strength of the laid lca-c. inasmuch as the respondent’* title 
«**M* registered xewding to Madras Regulation XXV of 
1802. S. 8. It was .aid to have been *ettlfd in India that 
although an instrument not ngi-icred might \k ps-l again.! 
the Zemindar who executed it. the successor wa» not loond 

by it. 

Their laud-hips ol.-civrd. with rrfrrencr to thi. oaten 
iIchi. ’it i. not very obvious upm what principle it can 
be held that an iirtiumrit food against the parly making it 
i. bad again't an heir, if the ancestor had an aUfctr pmer 
of alienation. If the wenrar W a remainder non. w 
claiming liy a title which the aiuot.* could ml defeat, the 
ia»«. of course, is different" (.1)7 8) (LtrJ KistpJ.rtm.) 
VRNCATASWARA Yittiapah nuckir : . AUGOO 
MOOTTOO SKRVACARAN. (1861) 8 M I. A 327 ’ 
4 W*. 73-1 Suth. 440*1 Sar 788 
- Oijftt an / agfilieJility *f. 

The language of the Madras Regulation XXV of 1802. 
S. 8. would .eem to apply to questions between the Zemin 
dar and the Government, and to have been framed with a 
view of preventing a severance of the Zemindary without 
public notice to the Government (337 8.) (Lnj K ,«/*.-» ) 
VOfCATASWARA YRTUPaM Naickek r. ALAGOO 
MoorrooSlRVAGARFN f 1861:6 M IA 327= 
4W.R 73-1 Sntli 440 1 Sar. 788. 

-- Tnmfa+erfihM/ lease „ J llt j n „ ^ rll „ 

Zemindary if a. 

This is not an afcittlion of live Zemindari. oe any part of 
it. It is a pe.pe.ual lea-e of a distil, portion rf ,y* 
nvmdary which constituted a distinct portion Mure the 
appellant’s title to the Zemindary accrued, and s«h an 
fttate wold not. without great vioWe to the language of 
S. 8 of Madras Regulation XXV ,4 1802. be considered as 
a transfer within the words of the Regulation (338). (Lard 
A'rrrpfow.) \ ENCaTASW.aR a YeTTI AP.AH NaICKER 

AI.ACOO MOOTTOO SERVAC.ARAN. 

(1861) 8 M. I A. 327-4 W R.7S- 
1 Suth 440=1 Sar 788 
Regulation XXXI of 1802. 

—-AfflicMity-lMtJi „>< atmfitd frtm faymenl ,/ 
t u Hie revenue. 


MADRAS REGULATIONS— 

Regulation XXXI of \m-(Contd.) 

Madras Regulation XXXI of 1802 refers entirely to pro¬ 
cedure appernted fortl* investigation of the title tohoM 

lands exempted from the pay ment of a revenue, and is in¬ 
applicable to the case of lands not exempted from the pay¬ 
ment of public levenue (434). (Mr. Amur Mi.) SECRE¬ 
TARY of State for India in council p. Raja or 
VENKATACIRI. (1921) 481 A 415- 44 M. 864 (882)= 
(1922) M. W N. 1=30 M. L. T. 164= 
86 C.WN 809-A.IR 1922P.0. IBS- 
73 I. C. 741=41 ML J. 621 

- -C*ieet fif~Pr,;itt fnferty- -Right tf-Inltrftr- 

• me ktti. 

71w object of Registration XXXI of 1802 was merely the 
prcXcvtKui of the levenue from invalid lakiraj grants, and to 
provide for the mode of trying the validity of the titles of 
prixms claiming to h<4d their lands exempt from the pay¬ 
ment of revenue. it was not intended to confer upon Govern¬ 
ment any titk- which did not then exist. The words "alien- 
atkms of land ’ referred not to mere transfers frcun one pro- 
prirtcr to amAher Ivut to giants fur holding lands exemf* 
fr.ra the payment of revenue. It is clear that the Regula¬ 
te* never intended to avert that, Harding to the usages 
of the country , there was no private tight to lands; fa, i» 
rendering valid all lakiraj grants made prior to a ctrtaii 
date, and declaring that the holders should continue to«- 
M *►* (ice from the payment of revenue, there«» 
this proviso, that the lands had not to the State 

, *•"« «»»* dates (309). (Sir /Urnu Pt*<«t.) THE COD 
I.I.CTOR OK TRICHINOPOLY V, I.AKKAMANI. 

(1874) 11 A 282-14B.LBH8- 

21 WR. 368 -3 Sir. 318 

I- PrtamH, tf—MUmtim *f. 

The W.uds “alienations of land” in the preambk of Rf*« 
Ution XXXI of 1802 referred not to mete transfers f«® 
c*e peuprietoi to another. Ut to grants for holding U*® 
exempt from the payment of revenue (309). (Sir Birtrn 
PcM/t) The Collector of Tuichinopolv r. 
IKK tMANI. (1874) 1 1. A. 282 -14 B- L *• If* 

21 W. R. 368=3 Sir. 318 

- PramHf .>f-“//ai rturtiJ U itttU *>" ** 

aitJ lie j/lnti/ frtfrutary rigiti if lands if Wf 

(rifiimT—Refrrenee U. if. 

The words, "has reserved to itself and has exercisf ** 
xtual proprietary rights of lands of every description," 
m the preamble of Regulation XXXI of 1802 are no* 
asely the same as those used in the preamble of ReguUtt* 
XXV Uit they evidently have reference to the same usage- 
,hc CB »*n of dispossessing Zemindars, and taking 
Zemindaries into the khas jxrs-o-'ion of Government, fa 
P**P"^ of realising the public revenue from tine loJJJ 
avevcJ upoj them (308 9). (Sir Barnes Fetcttk) T® 
COLLECTOR OF TRICHINOPOLY r. LEKKAMANI. 

(1874) II. A 282-14 B. L B-lf 
21 W.R. 358 = 3 Sir. 31* 

MADRAS SUPREME COURT. 

-- Su Supreme Court of Madras. 

MAHAL 

-Meaning of. See OUDH LAWS ACT OF 1876-0) 

S. 9—Mahal (1910) 14 C. W. N. 617- 

(2) S. 9 (2)-Mahal-Meaning of. ,> 

(1910) 371. A 124 (132)=32 A. 361 (» 3 > 

- Mature and .^ner,i,f of-Rueme-J*"‘ 

ft—Bases arid limits if. U 

A mahal b a unit of property; it may consist of one 
Lge or of several villages: it may be owned by one or* 
ral proprietors who may have an interest in all or 5006 
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MAHAL -{Canid.) 

the villages comprised in (be olale. Their joint liability for 
(he Government revenue arises from the fact that they own 
undivided interctl* in the property ; ami that > int lability 
doe not cease in the case of any co-sharer until hi* pirti 
cular share has been partitioned by the revenue authorities, 
when the share so partitioned becomes a sefurate unit of 
property. {Air. Amur AH.) J.'DU LAI. SAHU ~ J ANRI 
KOEK. (1912) 39 L A. 101 (108 9)-9 A. L. S. 525- 
16 C W. N. 563-15C. L. J. 183-151 C. 659 

MAHOMEDAN LAW. 

MAHOMEDAN. 

Mahomedans—S tcis. OF. 
Maiiomedanism-Conversion to. 
applicability of. 

AUTHORITIES. 

SCHOOLS OF. 

ACKNOWLEDGMENT. 

ADOPTION AMONG. 

A'KAR. 

ANCESTRAL PROPERTY-SEI F ACQUISITION MITHaK 
SHARA DISTINCTION BITWEEN. 

ARIAT. 

ARIATNAMA. 

Benami transaction. 

Brother. 

Co-heirs. 

Concubinage. 

Contract for consideration-Delivery oe pos 

SESSION IN CASE OF. 

CREDITOR'S LIEN OF. RECOGNISED BY BRITISH 
INDIAN COURTS. 

DEBT DUE BY DECEASED. 

Debt due to deceased. 

DECEASED-KEPRESENIAUON in suit of. 

Divorce. 

DOWER. 

Estates recognised nv. 

Father. 

FA20LEE. 

Fazolee marriage. 

FAZOLEE SAL*-I I AN ATI DOCTRINE OF. 
FURUCKUTTEK. 

Gift. 

Gift for consideration. 

Girl. 

HlBA-BIL-IWAZ. 

HUSBAND AND WIFE. 

IBRANAMAH. 

IDDAT. 

Illegitimate child. 

Inheritance. 

Joint Family I’roperiy—self acquisition. 
KHARCHI-PANDAN. 

KHOOLANAMAH. 

Land or one person. 

LEGITIMACY. 

LIEN. 

LIFE ESTATE. 

• MAINTENANCE. 

MAUMEMBIRS OF FAMILY-MORTGAGE OF ANCLy 
TRAL PROPERTY BY-FEMALE MEMBERS’ RIGHT TO 
. DISPUTE VALIDITY OF. AS REGARDS THEIR SHARES. 
Marriage. 

Minor. 

MOOLTAKIT. 

MVTWALI. 

Pawn. 


MAHOMEDAN LAW-<t\«r/./.) 

I’ENSION IN PERPETUITY. 

PROSTITUTION. 

Puberty. 

K.AFADIN. 

Religion and uw. 

Kfiigious Eminiwmeht. 

KESIIIU1ION OF CONJUGAL RIGHTS. 
SAJJADAKASHIN. 

SELF ACQUISITION. 

Sill LIME NT 
SON. 

SONS. 

Transfer repugnant to. 

TRUST. 

Usury. 

Vested remainder. 

Warp. 

Widow. 

wife 

Will 

women. 

Mahomtdan 

-Meaning of—Inheritance and Mkcf*»ion—Enact- 

n*«*. wilier and later. dealing with matter of—Meaning 
1*—Diainctioo. St< HINDU I.AW—MEANING OF- 
INHERIIANCE AND SUCCESSION. 

(1903)30 I. A. 249 (253)-31 0 11(29) 

-Seel of. ShU or Soonee. Sft MAHOMEDAN LAW— 

Inheritance-sect of deceased. 

-Tea of—Bulb only or religion abo. Su MADRAS 

Regulations—administration of Estates Kecu- 
let ion III OF IF02. (1863) 9 M X. A. 196 ( 239). 

Mabomedans-Secti of, 

-Dre eared—Sect of. Shia or Soonee. Su MaHO- 

1 medan Law—Inheritance—Sect of deceased. 


-.5*7*4 W Su<nt,—Pr ( f,Mdtranft «f /.ilUr in 

India. 

It it true that the Soonee law ha> generally prevailed in 
India. lev awe the great majority of the Indian Mahomed- 
ar» aic Sooner., there being very few families of Ihe Sheeah 
reu. except thore of the reigning princes, which will account 
for the prevalence of the Soonee doctrine in the Court* 
(.l/e. Bar* Part,.) KAjAH DEEDAR HOSSEIN 
r. Ranee Zuiioor-CN NlSSA. ( 1841) 2 M. I. A. 441 - 
2 Sutb 993-1 Sar. 217. 

-Soonee -Orthodox Sum.,-Who K an. Sft MAHO¬ 
MED AN Law—Mahomedans— sects of—Soonees 
-Mw OF. <1891) 181. A. 69 (TO D- 

18 C. 448 (469). 

—- Samftt-Uw r(S*«rtfi «•/-- OrtkcJax Sunni— 

Wkr 11 an. 

The Sunni. Uk«w the fail lou*. who a|>|*ar to agree 
■n placing the tamo of ibcir law in the Mowing older 
L The Koran; 2. The Harts or tradition* handed down 
fi«n the Pi cartel; 3. Ijma. or concordance among the 
liilowm ; and 4. Ku». or private judgment. Beyond that 
the fwr differ in nunj detail*, including the loud Amen and 
Kafailain. No Imam can follow all four in everything. But 
the follower* of any are equally orthodox Sunni* (701). 
{Lard l/Manit.) FUZUL KaRIM r. HAJI MOWU BUKSH, 
f 1891) 18 I. A. 60 -18 C. 448 (460)=6 8ar. 19. 

MahomediDlHR-Converiion to. 

-Hindu CuicenicA of. St, HlNDU-CONVERT TO 

Mahomedanism. 

-Hindu family—Coreer*iai of. Su HINDU FAMILY 

—Conversion to Mahomedanism of. 
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MAHOMED AN LAW -<i'.W.) 

Applicability of. 

-(Ac M;HOMU».lN LAW- INHERITANCE— 

MSTOMim 

- IfmJu to I'h*‘—Gi,nft .‘/—Sm/uvom— 

A 1 fniton ol-~ Cuti. m as to. 
There arc am.m-the MaDoitdan* (nUiigM|h uho* 
anuMor* Well* Hindu* ami |>r<>f<--c«| lh, Hirda idigkm. 
Jml were then unveiled !<■ Nam. Among thc*e group* 
may !»• r«- komd Khoja*. Siri U-ah*. M.rfkilm Girada*. 
( iili hi Mini.** Na**Jp«i. ami HoLii Mtmov. 

With RfUdlOlkpaptiitb th.n Hai.il NcMM.it lot 
ken held that the ■•anrrt* had retained their Hindu |j« 
relating ». tin . \ lu*i..n <4 female* (ran *c'-tr**ic<i. ami 
that that Liu h«* Iwtn mgiaftrtl a* a vu*!<m <ut the Mah..- 
mfdan Uu. alt|»«gh mrf in *u*dumc with the rule* of 
thfKman. KhaTUBai k MaHOMED 

HaJI Al.v. (1922)601 A 108(1112)- 

47 B. 146< 150 1) 25 Bom L R 127-17L W 208* 
37 C L J 131 32 M. L T 45-27 C W N. 774- 
A I. R 1022 P C 414 72 I. C- 202 44 M L J. 35 . 

-Kamhan*. Ac KaNCHASS. 

-Memons. Ac MKMONS. 

-Momba>a - Mahtxnhlan> in-Socce»wn to-pre 

sumption—Onu» of proof. Ac MOMBASA-MaHOMEDASS 

in—Succession—Law governing. 

,1916) 43 LA. 35 (40). 

-Mom Lava—Mahomedan* in-Succetoaon-Law ap 

plkal-k to Ac Mombasa. ( 1915) 431A 35(40* 

Authorities. 

Ancient texts. 

- Interfrttatm w of. offoud to that of emmtaUtm 

of 1 mtn/mly .»«./ aNtkontf—Profrittf. 

It would I* wrong foe the Court to put then own cum- 
triktion on a text of the K,<an ia oppOMlina lo the exp.-** 
ruling of commentator* of *uch great antiquity and high 
authority a* the Hedaya (’03 4). (AW llr.tr). ACA 
M A HONDO JAKFFR HlNDAMEM KULVIM Hit III l 
(1897) 24 I A. 196*. 25 C 9(18)-1C WN 449 • 

7 Sar. 199-7MLJ. 115. 

- XtW .»/.< from-.l\Ju,iuH of — Profruty— 

Awitnt taujen *.1 Utmv/.yt drawing tkou 
- A'«.- rule* >tU fom/nti*-to inUut. 

Tk* danger pointed out in 22 LA. at gj of retying 
u|*>n ancient text* of the M lth — e i i Iat. and even pre i 
cei4> of the lloohet him-df. of taking them fifcnB*. ami I 
deduung Ironi them new rule* of law. c*pctijl!y when *mh 
propon'd iule> do not omket to *wli>fantiai Miff i* 
equally great whether rdiamr he ,4a„M upm froh text* 
newly brought to fight, or up« f-edi k-gkal infoem, 
iKwIy drawn from .4.1 ami unified text*. It woul.1 lie 
extremely da tiger mi* to accept a> a general principle that 
new rule> of law arc to I* intruded U*au*e they 
to jawyer* of the protmt day to Mlow logwally from 
ancient texts, however authoritative, when the ancient 
doetm* of law have Nt th.m*elve* drawn th.x-uex|u*ion* 
(111-12). (Sir .Irfkur /1',/wa). l:.\K» k A|J KHAN r. 
Anjuman ARa I(h;am. (1903) 301A 94 

25 A 236(254)^7 C.W N. 465- 
5 Bom LR 410-8 Sar 397 

-—//tdaya-.patuyu Mam;,r,-Value of. 

The HcdajU ami the Latn.d Alamgiri are ree«ni^| as 
'lamla.d authontic* in India 00 the Harafi branch of the 
Sunm law. Of the Hedaya there i* a rendering in Enjfivh 
made by Mr. Hamilton under the orders'of Warren 
Hastings; and a Urge pm of the Fatwoi Alamgiri. para¬ 
phrased mto English by Mr. Neil Baillie. forms' the work 
commonly known a* Baillies Digest (Hanafi U«j. Both 


MAHOMED AN LAW-(Uf.) 

Authorities-! Conti.) 

Ancient texts AContJ.) 

Mr. Hamilton and Mr. Neil Baillie in the rendering! 
have, with the object of elucidation occasionally added 
phrases which do not exist in the original, but on the 
whole the English versions of the Hedaya and of the 
Fatwai Alamgiri are valuable works on Mahomedan lax 
(N9X (•'/'• Amur Ml). IMAMBAND! V. MUTSADDI. 
(1918)451 A. 73-45 C. 878 (899)-23 C. W. N. 60- 
28C.LJ 409 20 Bom. L B. 1022* 16 A. L J. 8»« 
(1919) M W.N. 91 --24M.LT. S30- 
5 Pat. L W 276* 471. C. 513 * 36 M. L J. 422. 
Schools of 

- Snfr ( ma<y of—Sthoof originally lufttmi Ml S» 

hu—H alt of JuaffcaraH't of its infr/maiy and of ring- 
hiIioh of Sku law. 

At the date of these procedings (about 1810), the only 
course of succc-sion recognized by the Native Court! m 
that of the Sunms. which lud been the general law of the 
country from the rime when it fir*t came under Mahoruedao 
rule. This observation does not apply to the state of the U* 
ia 1838. Long before that time the supremacy 0 / S*m« 
law had di*appeared, and it must have been generally 
known that the Shia rule governed the succession of Shias, 
and the Sunni rule that of Sunnis. (78). {Lord Wslm) 
MUSSAMUAT HAVAT UN NISSA r. SAW!!) MUHAMMAD 
AUKHAS. (1890)171. A. 73-12 A. 290(298)- 

6 8»r. 621 

Acknowledgment. 

ADULTEROUS INTERCOURSE-OFFSPRING OF. 

Binding nature of. 

Brother—acknowledgment of a person as a. 
Concubines chii.d-Tkeatment as legitimate 

or. 

Denial of relationship after established. 
Effect of. 

iLLLGIl I MATE CHILD- ACKNOWLEDGMENT OF. 

Issue as to. 

Legal sense of. 

Mother of acknowlei cee-Status of. 

MWTA MARRIAGE—CHILDRFN OF. 

Presumption of. 

Relationships subject of. 

SON—ACKNOWLEDGMENT OF. 

ADULTEROUS INTEROOUKSE—OFFSPRING OF. 

*- L 'ihm,iUcH A y gmoit of. 

Qa.yrt whether under ihe Mahomedan law the ofl>p ,tf * 
•4 an odullerou* intcnour>e could 1* legitmutcd by 
a,kn..wWgment(36). (lordFit&traU.) SYED SAD* 
rut Hussein Sved Mohamed vusoof. 0 
(1883) 11 1.A. 31 = 10 C. 663 (668)=4 Sar. 61K 
BlNDINC NATURE OF. 

- Sot acknowledgment-Effect of-WndiJJ 

nature of. (1875)24 W.B-28- 

Brother—acknowledgment of a person as a- 

-Effect of-Uther hrirs of acknowledger 

ami denying brrtheohip-lnheriume righL* of person * 
knowledged a* brother in ca» of. Set MAHOMEDAN 

—ackno\vlei>gmf;nt—Relationships etc. 

(1873)1 1. A. 23 (31-2. 33-) 

-Effe.t of—Widow's, exigence if destroys. JjJl 

HOMEDAN LAW-ACKNOVVLEDGMENT-KELATlONSHtr 3 
ETC. (1873) 1I.A.23(318.331- 

—Inkentanet-Right of-AeknrMedgmtHl » » " 
(Onftr—Wkal amounts to. ‘ | 

Pbintiff and F. were the illegitimate sons of their 
and tbeir father. Accordingly by the law of the S® 1 *” 
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MAHOMEDAN LAW-tCWi.) 

Acknowledgment— 

Brother- ACKNOWLEDGMENT of a PIltSOK AS 
A~<£V«A/.) 

sect of the Mahometan' applicable to the rase. the plaintiff 
would not be heir of A'. 

After the doth of the mother a proceeding in the f oil 
Court of G was instituted, in which it wa* united that the 
plaintiff. E. and B. >ons and rlaughte- 0 ' .heir n> ther.&■ e.«$ 
ed, by their pleaders, prayed for a certificate under the pre¬ 
visions Of Act XXVII of IS«>. on the proof of hri.shio to 
the mother. Those three also by soar mean' or other oh 
tained possession of some property Wowgmg to an efcltt 
sister, apparently in the character of hrr heir*. 

H<U that it was not the in'ention of the parties by the 
document referred to above to constitute each brother to the 
other, so as to make him an heir to his estate. 

All that is directly admitted by the sta-ement in <*<*rt 
(the language being that of the pleader of the parties) 
that the plaintiff ami the defendant were the son* ". ihr.r 
mother, and as such claimed her property. It «oJd be 
very unduly stretching the purport of this document to 
take it as an admission that they were also to all intent, 
and purposes Wher> and heirs to ea- h other, and that they 
were entitled to succeed to each other'* prooerty, not ody 
property obtained from the mother boi any pruptty which 
might have lieen obtained liy either of them from any x«r.e 
whatever. {Sir Abfctf P. CMuf\ MIMA HlMMUT 
Bahadur v. Mussummat Sahekadee begum. 

(1873) II. A 23 7 13 B L R. 182- 
21 W B 113-3 Sar. 331. 

Concubine's child—Treatment as legitimate of. 

- Net (ViJoMf of «rd«*Wynr«/. 

Treatment as legitimate of the child of a coocubrnc would 
furnish evidence of acknowledgment 0**«M*' 

w. CWW/A ASHRurooo u°«uh M"™ "f! 1 / 
KHAN v. HVDKR HOSSEIN KH.'N. (1866)11 MIA 91 
‘ 7 WBPC.l-lSutb 669 - 2Sar.223- 
B k Ji No. 5(Oudh). 

DENIAL OF RELATIONSHIP AFTER ESTABLISHED. 

- PtrmiiiiHHir• .... ... .. 

A tlcnial of a son cither of a Nrkahee « M-ahet •£. 
after an established a-knowlcdgmenr accorihn- to the 
Mahomedan Law. I* untenable (l“R). (Air Jon<< *< . 
Ctlrilt.) ASHRUF 00 D Dowlah Ahmed I (ossein 
KHAN V. IIYDEK HuSEIN KHAN, 
fitted) 11 M I A 94-7 W. B P C 1-1 Sutb 659- 
2 Sar 223 B 4 la. No 5(Oudh>. 

Effect ok. 

-There is no qtolfon that -n.hr the M..hnnwdan la. 

acknowledgment* may lr ma<h of such a km; as to operate 

not merely as admissions but as ^ 

descriptions of MaKi*. among <*!*'*. a Mato of heirdup. 

limited 0 . general. * ^ <** **■' J* ' 

irhnnwfedced, (•'«' Mtrt IMm) *IRZ\ HIMMUT 
HahaDOOR r MUSSUMAT SAHEMADtt BEGUM. 

“rhTre'are many cases in which. 

and ate Unding on third parties, as well as 00 ikoc who 
make them (167). Oomkao BlGUM Nawab Nazim of 
C olt ,1876) 3 lath. 166-21 21- 

_-Mother of knuwkdgee—Status of—Effect on. See 

UNDER MAHOMADAN LAW-ACKNO»LEDGMENT-SON 
— ACKNOWLEDGE 1 or “ E,rFK:T OF—MOTHER'S 
STATUS. 


MAHOMEDAN LAW -(Could.) 

Acknowledgment—( Could.) 

II LEGITIMATE Cllil.D—ACKNOWLEDGMENT OK. 

- Mmituom H punt it f if .</ ills// ojnol to. 

Where the evidence came to nothing more than an adntis- 
*icn of paicinity which ua> nut intended to have the serious 
effect of conferring the statu* of legitimacy, ktU that the 
evidence fell very far short of such an acknowledgment as 
would confer the Uotm of legitimacy upon an illegitimate 
child (70). {UrJ Mutn-kltn \ AfcDOol. RaZACK r. AGA 
Mahomed Jaffer Hisdanlim. (1894)21 1. A 86 « 
21 c. 666 (679)-6 Sar. 389 4 M L J. 131. 
- Eiftt of. 

An iUrgitimate child, if acknowledged, acquires the 1 M 1 u 
of legitimacy. When, therefore, a child really illegitimate 
by Urth become* legitinutecl. it is liy force of an acknow¬ 
ledgment express or implied, directly proved or presumed 
(113) {Sir Jtmtt W CtivtUX ASHRl’FOOD DOWLAH 
AHMED HOSSEIN KHAN IlVDLR HOSSFIN KHAN. 

(1866) 11M. LA. 94-7 W. BP. 0.1- 
1 Stub 659 - 2 S»r. 223 - R k J a No. 6 (Oudh). 
-Under the Mahomedan law. a child lorn out of wed¬ 
lock i* illegitimate, if acknowledged, he acquires the ilaltti 
«f lrgitims«y. When, therefore, a chekl really illegitimate by 
Ur*h Iwnrnes Irgiiimated, it i» by fine of an acknowkdg. 
meot. riprev* re implied. directly proved or presumed 
(W-7D). {L*i MoHiskt") AKHOOL RAZACK I>. 
AGA MaHOMLD JaFFER BlNDAKEFM. 

( 18)4) 211 A 56 21 C- 666 (678 9)- 6 Sar 389 - 

4 M L. J. 131. 

Issue as to. 

- Offriom a/. Mtk Old a t Oftmott 0/ Pumkopt 

Nok^tdon fHtltmoi—tt'ockl Jut to. 

The Inal yodge was assisted in hi* dnisiun of this Im¬ 
portant and difr ult question (as to the legitimacy of a per. 
son and as to whether there had Ixrn proof of the 
acknowledgment of hi* legitimacy) by a Panchayct. as it is 
termed, turne r out <4 twenty Mahomrdan gentlemen. selev. 
ted with care, and reduced to leu by flee challenges on either 
•ulr. and a* the reduced number consisted of ten men, inclu 
ding the High hied. and another Mahomedan Priest. all of 
whom art staled to have been mutually approved on both 
side*, a mote cmnuctcnt tribunal could hardly have been 
jppented for the decision of **ich a ca*. On a question of 
Mabuwvedan I jw. so ck*efy allictl as it rmith the religion 
of the MaboasU.. the . 440 *-. of Iliads of tire- dignity of 
these wcukl be enMkil lu rtspul. since llie) aic unlikefy to 
U; igixeant <4 it. os ««*»«* i<«i*l) to swerve from it. Such 
a ikciska. therefore, tteaie* 4 moie than ordinary presump¬ 
tion <4 ii» cor rev I ness (105 ). (37/ Jo mti Ctdti/f). ASHRU- 
FOOD DOWLAH AHMED HOSSFIN r. IlVDER HOSSEIN 
KHAN 1 1866) 11 M I A 94 ^ W B P. C 1 = 
1 Suth. 659 - 2 Sar. 223 - B k J s. No. 6 (Oudb). 

•Mttimmg of *kvJ in. 


In a case in which the legitimacy «4 tire (lefcixlant-res- 
podrnt was in qooti<«. the isvao framed were : (I) Did A 
(deceased) limit* t Mu>4Uh with defendant’s mother before 
or after hi* Urth? (2) ||a> the deed of repudiation the 
dfevt «4 tancefling ptrvnms ackm/wfcdemtnt of defendant's 
legitimacy, if sock were made ? 

IldJ that the «wl i»*«e n-ed the word "acknowledg. 
meivt" in it* legal -ok. under the Mahomedan law. of at- 
knowWgmrnt of antecedent right e*ubli.hed by the ac¬ 
knowledgment cm the acknowledger, that is, in the sense of 
a recognition, not simply of sonship. but 0 f legitimacy as a ’ 

»(io«X 

Acknowledgment in the sense of treatment, as evidence 
simply of marriage or of legitimation, could not have been 
included with propriety in the issoes, though as evidence it 
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MAHOMEDAN LAW -AC.kU.) 

Acknowledgment —(t V*/V.) 

ISSUE AS TO—\Co*tJ.) 

«uuU mi k*c .my pail ..f it. t tw U ,4 , w j. 
inqof IkbsOofllH). (Sir Jjm.i If. cWrr/.J \SHkU 
«*MI IXJWLIH AHMl.li II OSSEIN KH IN r. H\I'EK IkK 
m:in Kh in. 1 1866) 11 M. I. A 91 7 B W P. C. 1 - 
1 Suth 859 2 Sar 223 R \ J s No. 5 (Oudh) 
LEG Al. St.\M. OF. 

-Under Ik M.ikmnLui Ijw. tkwud "acknowlalg. 

mail"in itslegal *bm. mean,-wknuwl rilg w n danker- 
«knt right c'tahinfced In tk acknowledgment cm the *.- 
knowkdger. that i«, in ihe >tn«e uf a recognition. i«t .imply 
of sonship. l-ui of legitimacy a> a x»n (KM). (Sir J am „ If 
Cdn/f.) ASHKL'lOOli DOWLAH AHMED ItUSSEIN KHAN 
IIVOLK HosseiN KHAN. (1866) 11 M. I A 94- 
7W B PC. 1 = 1 Suth 659 *2Sar 223= 
R AJs No. 5 (Oudh 1 

-Tk Void "acknowledgment" in it. legal *n*. owlet 

the Mahomedan law. i> an acknowledgment o< antecedent 
right established by Ik acknowledgment on Ik acknowlrd 
Rer. lhal i>. a recognition. not simply „f »un»hip. 
1*1 of legitimacy dj** (W TO) (L-rJ 
ABDOOL K.AZACK AGA MAHOMED JaKILK BlNDA- 
NtKM. -1804) 211 A 56 = 21 C. 666 (678i- 

6Sar 389.4M L J. 131. 

MOTHER OF ACKNOWLtDGLl—STATU* OF. 

-Ella I of acknowledgment on. S„ MaHOMLDaN 

1.AW—ACKNOWLLDO .'I LSI—hON—ACk NOW LI LGM l M 
OF-EFPkCT OF—MOTHER’S sTATL’S. 

muta marriage—Children of. 

-largilinui) ..(-Acknowledgment of - IW of. S„ 

MlH0.MLI.AN LAW—MaRKIAGL- MUTA M 4KKUCt _ 
CHILDREN OF. (1903)301 A 94(103)* 

25 A. 236(247). 

IKESIMP1ION OF. 

' Pr.'fndi *'/• 

The Count ha\c |xoperIy pceMimt. 1 . in many ,a*s. both 
nun Mgr and acknowledgment; lot to picsin* aeknumlcdg 
nicnl. and to consider t.eatmmt 4 . lanlamounl tu it i. 
virtually tkumc thing. Ihe luv.ur dolr»ticn of exi 
rkou* by linn- or (k'ign i« a> likely to Uke pUv with re- 
’'pw‘ to acknowledgment a» with ropect to any otkr *,!>. 
jeet; and while! nutter* of Ik- highest import ate capable 
of being infer red and are inferred from eireuitotance'. it 
would be a merely arbitrary limitation <•( legitimate infet 
cncc to exempt thie one Milipxt from ile conation ( 116 ' 
(V»> /•'*<-» W Chile.) ASHKUFOOD DOWLAH AHMED 
IIosslin Khan Ha i»f.k Hossiin Khan 
(1866)11M.LA 94.7W.B P.C.l-lSuth 659- 
2 Sar 223 * B & J s No. 5 (Oudh) 

RELATIONSHIPS SUBJECT OF. 

- Brelktr- Atk^Mgrntnl of- Val^ty- Otk,, 

ktin-E* 1 •tout .'/-Wm-IIWa- i/m h,„ uyth* 
of rule. 

With regard to acknowledgment, of relati,m.4ip. tk law 
ie thue laid down in Baillie'e "DigcM of Mahoroedan Law " 

• -"The acknowledgment of a nun i> valid in regard to fixe 
per>on>. hi. father, mother, child, wife, and mowla. heave 
in all the* Ca*> he acknowledge* a n oUigatron. and it L. 
not valid except for thee." After gi\ in* ca*» of tho* ac¬ 
knowledgment. which have Iwen >tated to k vakl tk 
author adds :-"Tk acknowledgment <4 a nun b not valid 
with respect to any other pernn. than there before mention 
ed. Mich a. a brother, or a paternal or a maternal uncle, or 
tk like." If this pasxage stood without further explanation 
U w ould lead to tk amefewm that by tk Mahomedan Uw 
an acknowledgment of one person by anotkr as hb brother 


MAHOMEDAN LAW-(CW</.) 

Acknowledgment—((VW.) 

Relationships subject of -{Cc»td.) 
and as such hi. kir and .succes..or. would have no validity. 
However the passage b furtkr explained thus“Wken it 
is ^id that tk acknowledgment of a man is not valid 
wi th :«-'Pnl to any otkr than there above mentioned, it is 
only meant that it is not oUigitory on any other except the 
acknowledger and the acknowledged; but with regard to 
S«h rights as affext them only tk acknowledgment is vakd, 
so that if ooe woe to acknowledge a brother, for instance, 
having other heirs besides who deny the brothership, and 
tk acknowledger should die. tk brotkr would not inherit 
with tk otkr heirs, nor would k inherit from the acknow¬ 
ledger’s fatkr if be ilcnicd tk decent, but he would be 
entitled to maintenance a. against the acknowledger himsdf 
during hi> life." 

(W.- whether tk widow b or is not an kir in the seme 
in which tk word i» u*d in Ihe pav«age above cited, so that 
kr exigence would de.troy the effect of the acknowledg¬ 
ment of a brother. (Sir R,* (r i Colli,r.) MlRZA HlMJlUT 

Baiudook mussumat Sahib Zadee Begum. 

(1873) 11 A. 23(312. 33)-13B. L B 182- 
21 W B 113-3 8»r. 331. 

SON-ACKNOWLEDGMENT OF. 

- Ai (m,ut o/l,[ihma,y if ammuli It. 

In a case in which tk question was whether .V was the 
legitimate son of a Nawab by his muta wife, it was admitt¬ 
ed that .V was tk son of tk alleged muta wife, and fou 
witnesses proved dblinctly that the Nawab acknowledged V 
to be hi. son. ktU that that fnm,i fan, meant bis legitim 
ate son (232). (UrJ Attmiou.) SADIK HUSSAIN KHAS 

Hashim AU Khan. (1916)431. a. 212- 

38 A 627(659)-(1916)2M.W.N 677“ 
21 M. L. T 40-6 L W. 378-21C. W. N. 133- 
25 C. L J 363-14 A. L. J. 1248“ 
18 Bom L B. 1037 -19 0. C-1»- 
1 Pat. L W. 157 - 361. C. 104-31M L- J 607. 

-Denial of son after e*ablUkd-ftrmi»ibility- & 

Mahomedan Uw-acknowledgment-Deniai or 
KEI-ATIONSHIP aftlk established. , 

(1866) 11M. I. A. 94 (108) 

- tfdof. 

Under ik Mahomedan law tk acknowledgment and rt- 
cogmtMi of children by a Mahomedan ashbwmf** 
them tk lUlki of son* capable of inheriting a* kgiti®^ 
-a. unlcs. certain conditions exist. (Sir MmM**' 
Sm,tk.) nawab Muhammad Azmat Au KH» r 
Mussumat Lalu Begum. (1881)91. A. 8(18)“ 
8 C. 422 (432)-4 Sar. 310 = 17 P. B. 1882(Civil). 

- (IsrJ Fit: GtrJJ.) SYED SADAKUT HOOSO»> * 

Sved Mahomed Yusoor. (1883) 111 . A. 31 (36)- 

10 C. 663 (668)^4 Sir-619- 

- Meet of—lllegHimKf of sot pr^d-Effld i» ** 

of—DiltlKllOH. 

Under tk Mahomedan law no statement made by® 0 * 
man that anotkr (proved to be illegitimate) b hissoocaa 
make that <*kr legitimate, but where no proof of that 
has been given such a statement or acknowledgment b 
Santivt evidence that tk person so acknowledged is «* 
legitimate son of tk person who makes the statement pro¬ 
vided hb legitimacy be possible (234). (lord Atkinu*) 
SADIK HUSSAIN KHAN HaSHIM AU KHAN. 

(1016)431. A. 212=38 A. 627(661); 

(1916) 2M. W. N.577 - 21M.L.T. 40- 
6 L W. 378 = 21C. W. N. 133 = 25 C- L. J- Sg c 
14 A. L J. 1248=18 Bom L. B. 1037=190.0. lg* 
1 Pat L. W. 157=361. C.104=3lM.t^ w7 ’ 
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MAHOMEDAN LAW-(<«/4.) 

Acknowledgment -(c to/.) 

SON—ACKNOWLEDGMENT OF-<t*«rf./.) 

-«'/— Jit 

pnKvJ. 

Under the MahunmUn Lav an acknowledgment by a 
person th.il hi* natural >cn i> hi' legitimate son will not in 
law cwtfer the statu' of legitinu* y on the -<t where i: i. r* 
taUished as a fact that no manias took pbor letwcra the 
son’* mother and the a:knu«k\lger. In i* e of the fast that 
there W» no nurriagt such an acknowledgment i» «f no an! 

The Status of legitimacy h n<4 acquired fay a |n.yrr a* 
knovledgment. and the Court i* w.t preview un pe-.4 of j 
good acknowledgment front inquiring into tk fact <4 
marriage. In Mahomeilan Ian *»h an ackn.*»hdg:i*m i* 
a declaration of kgitinu.y ami me a legitimate*. \ «'•» I 
ara'ion. though it .annot be withdrawn. may 1* Cowlradwt 
el. for it i- Only •* >MWW » 5 legitimation h an act. which 
king donecanm* be done. {LsrJ Z)n*.•//*.) HtRIRt'K 
KAHM.VN CHOWOHURY r. AtT.tr MI CHOWIlHI k\ 
(1021) 48 Z A 114(1212} 48C 856f86S) 

19 A L J 414 * 33 CL J 479 (192DM W N 366 
26 C. W N 81 23 Bom. L R 636 29 M L T. 3M 
H L W 175 ■ A I R. 1922 P C. 159 - 60 I. C 837 

40 M L J 510 

- Sfttl */— J/riV> I Mm—Mat «•- 

(hare, nhether. umler the Mahouudan law. the , kiwm 
ledgment of a «* as legitimate who might be a legitimate 
»on of his acknowledger necessarily in all «a«e* rai*. H* 
mother to the U.ilm of a wife (193) (Sir RiMrJ A’imJrr 
„/ r ,) Wish r*. Sunduluonissa chowdranik. 

' (1867) 11 M. I. A. 177.7 W. BP. C. 13- 

lSutb 667 -2 Sir 249 

-The question »a« whether .me /.. was merely acm ■ 

chine or a wife of D It was an wnd.**d f*« that X. 
the von of L, »a* treated by h.. father and by all k 
iwtmbm of the family as a legitimate -m. « •* ** 
k was ot. any particular occasion* mogmxd -y hr* father. 
|.,t that he always apoear^l f haw- Vn treated .* Ik- 
same footing as tk other kgitinute a 

/Mi that circumslame of it^df tlM ->mc pc-umpOr* 
that his mother was his father’, w ife (311) 

In theca* in 3 M.I.A. 2<>5 at )1*. their \M,fr- 
olnerved: " Where a chikl ha. Iwtn bun to a fatkr. nf a 
mother, where there has ken not a mere 
age. but a more permanent eonnevtinn. ami wk.r tkre r* 
no insurmountaldc okUcle to such a marriage, then accord 
ing to the Mabomtdan law. the PM**» >' *«« * 

wch marriage having taken place In «£*<*« J"** 
no evidence that L was a woman of '^'^'n or tha 
her connection was merely casual. £ WJ* * 
lived in the hou* at all cvenls up to tk <L.te of tk death 

^Thc^umlwbted acknowledgment liy tk fatkr and by tk 
whole family of tk legitima,y of X «*e pr^umj 
tion of the marriage of hi* mother (3l2). (Sir R**r’t P. 

CW/,:’j 7SS KHU,00.00»^. , ^T 

_Clear ami reliable evidence that a Mahomedan has 

acknowledged lib children as his kgi.imate M » 
nrevimpiion of a valid marriage between him and tk 
Sren’s mother (81 2). {Mr. AmroMi .)MMMBMIN 
I MUTSADDI. (1918) 45IA. 73-45C. 878(889 90)- 
20 Bom LB. 1022 ■ 23C.W.H. 60-28 CL.J 409 = 
6 P.L.W. 276 16 A.L J 800 - 24 M L T. 330 - 
(1910) M W.N. 91» 47 LC. 613=35 M L J. 422 

_-Under tk Mahoroedan Ijw. tk Matts of legitimacy 

Unot acquired by a prefer acknowledgment. Such an 


M AHOMEDAN LAW-(tV«/a.) 

Acknowledgment—((W^.) 
SOK-ACKNOWUl«NtNT 0K-(tW- r .) 
acknovkdpMt nbo a presumpticui of marriage—a pre- 
semfeke which may he taken advantage of either by a wife 
claimant wax* claimant. Iking, however, a presumption 
-4 fact, and n4 jmrii ,1 Jr iurr. it is like every other pre- 
sumpk* .4 fxt. capable (4 Ircing *t aside by contrary 
or««.f. Thr rcxili is that claimant sm who has in hi» 
fau*r a good acknowledgment «f k-gitinui) i» in this peni¬ 
le*. Tk marriage- will k held proved ami his legitimacy 
rMaidi'kcd unk-" the marriage i‘ A ptW d, Until tk 
«laiwunt cMa!4i»lic* hi' acknowledgment the onus is on him 
to prwc a mamage. (kcc he eMaUisks an acknowledg- 
I«nt. Ik K •* iL^e who deny a m.irriagc- to negative 
it in fact. (MJ OmmrJta.) HaBIBIR kAHMAN Chow. 

ohurt Altar am Ciiowohurv. 

(1921) 48 IA 114 48 C 856 (865) -19 A LJ 414- 

33 C L J. 479 (1921) M W N 366 26 C.W N. 81 = 
23 Bom. L R 636 - 29 M L T. 354 =14 LW. 175- 
AIR 1922 P C. 159 601C 837-40 M L J. 510. 

-An *kn.*Wgmmt 1^ tk father, involving tfacaaMf. 

rk* that k we. married to thr tm-k r of tk ackm.wlcdgee, 
.mkftitardly rai-*« a presumption in favmir of the marriage 
and .4 tk kgiinucy. Tk presumption is. no doubt. 
nkMtlHr. anil if tkrc i' prated a/im/t to Ik- effect that 
rkrrwasno mmIi marriage in fact, tk same petition is 
reached as if m. xKh marriage had ken pomibk-. In such 
a ca* tk •«>' «f proving that there was no marriage reds 
■pr* thr party alleging tk same. (MAk) NfOHAB- 
but au Khan i. No Ibrahim Khan. 

(1929) 56 I A. 201 - 10 Lib 725 ■ 27 A L J. 465*> 

33C WN.645 30Boa.LB 846 -6 O.WN.617- 
30 LW 97-117I.C 17-50 CL.J 89-i 
(1929) M W N 676 A I R 1929 P C. 136- 
67 M.L.J. 366. 

- End r*c rl-Peutnr f.iJi*e—EB«t •(—tliittut 

imwUmUag—PiJiVtt ••/ family firfaitJ hy fail,,, 
m,mhrti of Ar/i ntmt if. 

Tk qurMk* was wk-ikr A’.wie of the plaintiffs had 
tee* acknowledged and revogniced l 9 tk deceased Nawab 
a. hi* x*. so as to pie him tk Matus of a son. and a title 


There- wa« proitne eviekncr of tk acknowledgment of 
A-by tk Nawab. The evKlmce given on tk part of tk 
defendant •* that pesnt wj. unutisfactor). Tk defend¬ 
ant. k-weser, produced and relied upr* a genealogical tree 
of Ik Nawab's family which was returned by him to the 
Government. That tree wa. prepared after tk birth of N. 
Iwt it nude no mention of A 1 . 

UtU that, tkwgh tk pedigree would k a piece of evi- 
Jence favcmraUe to the view .4 tk defendant, and perhaps 
struvgly favourable to that view.it would not be sufficient to 
rwtwdgh tk pcsiive evidence of tk at kr-mledgment of R 
by tk Nawab (17). {Sir Mm4*g»r E. Smith.) Nawab 
M lHAMMAD AZMaT ALI Khan r-. MUSSAMAT LaLLI 
BlCUM. (1881) 9 LA. 8-8C. 422 (431-2)- 

4 8ar. 310=17 P.B. 1882 (Civil). 

- EuJmu tf— Titular tumt cf Khan nW. bv 

arMrJtrrUhay-Valuraf. * 

Tk quesiic* was wbetkr tkre was proof of an acknow- 
Wdgment ami rtsogn.iH* by tk deceased Nawab, Ahmed 
Ah Khan, of the two plaintiffs, as his sorts, which would 
give them tk statu, of sons and a title toiokrit. It 
appeared that tk plaintiffs received the titular name of 
Khan, and that tky bore that name even during th e jjfc. 
time of Nawab. in fact, always. ' 

HrU that, that was an important circumstance, u it w>. 
not likely that tk fatkr would have l*Mowed it upon any 


THE PRIVY COUNCIL DIGEST 


MAHOMEDAN LAW-(t«*/.) MAHOMEDAN LAW-(Cm*/). 

Acknowledgment-iOw*/) Acknowledgment-'^*/*/.) 

SON—ACKNOWLEDGMENT OF— (ComtA.) ' erf and othei visits a* if he were a legitimate son. He was 

but hK acknowledged and legitimate -«* (16J. (Sir U*n -:«aj> dressed a>a legitimate son would be. When fd 
tatvE.Smtk.) N.ttv.tB Mi HAMM \D AZMAT AU KHAN . was alert to be commenced the Ksmdlah me¬ 
re MUSSAMAT LaI.1.1 Begum. (1881) 91 A. 8 «*T » performed. At that ceremony he was intreduod 

8 C. 422 (433 4)« 4 Sar. 310 -17 P R 1882 (Civil). | aD(| * ,he Nawab. Further it appear- 


-htfwntt of. from -/,« h<4lmtrt 41 urn-P/rmis 


it in a report made by the Nawab to the Govern- 
a year More hi> death re«peeting the ecus 


An xknnwlrtlement of chikbtn I* a \U - ic d.n as hi> ,he Na * ah ' Ku>,am Al,khan - and rrtorat,J 

An ackanwhagment o( cMdien 17 a NMa *** exactly the same number of arms as belonging to him as 

, z »u, au~ rrr,:";rr 

, o o. n ,7 p v ififio/rsvcn haicpromKuoo'intercourse with men outside the Na*al/s 

1 Sar 310 17 PS 1882 (CMP hl J7 cd . w „ lhm , , w , ht . ilMla aid, i, „ 

-- Lfg,t,m<y ofm-Aett/H*, jap^blc , 0 know. That evidence, and the evidence which 

ik*n»g-i\«(U»ty. .ought to prove that the »>op were treated » such children 

Under the Mahometan Law. an acknowledgment must be mouW p( 0 i al)ly k „ uld> WM| however, utterly unweethj 
not merely of sonship. but must be made in >«ch a way that Q f ^ 

it shows that the acknowledger meant to accept the other - Tbc uk , -Uintifl. V, was l*orn shortly before the 
not only as his son but a> h» legitimate son. It must na Si%jW> probably about a year, or a little mote, 
be impossible upon the face of ,t; u.. it must not be nude n* o( hi> acknowledgment and recognition was, 

when the ages arc such that .t .s import* m nature for * raij . hl k naturally expected, much less than that in the 
the acknowledger to be the father of the xknowkdpe. or fJ * 0 , A> . Still enough wa, shown in the cave of V*>» 
when the mother spoken to in an xknowWgmetit. bring ; uti>f , ,Wi, l/edshifK as H satisfied the Judges of the 
the wife of anotliei. or with prohibited drgrm of the 1 Court below, that he «U acknowledged and treated a. a 
acknowledger, it would I* apparent that the i»uc would be 

the issue of adultery or incest. (L>ti DnkJih.) H ABIBUK iu d iK>t an acknow led ement hv the Nawab of both the 


19 A L J 414 wLj uTnni u K‘ ***** E Sm "^ Nawab Muhammad azmatau 
MTWWfll *Ql£i T R fl c 92 ~,uJ KHAN r - MU8SAMAT UlU W«UM. 

26CWN “«i£ 5 tt?V 5 SK S 91 A 8 - 8 c 

60 LC 837 40II L J 510 - llVqueuion fof ^ Jns 

-./. 4 . */,_/*.„ beyond ^tion the actual son of A by a woman A-W 

' 'tuj . * , , ... . * been »*» rtvoenised by A as to give him the stol»i » f 1 w 

AW that an acknowledgment, which acknowledged the capa!4e of inheritine Vs CSttC. 

*‘ fc l “' 0, ' e '* ,he 4 ,ai ' ir S ,b » /WV. aft.ming the courts below, that there was suftitf' 

S^W, h ° JSSJ* " f (lh * 1 <Su ***** evidence of the acknowledgment by A of 5 as hi* 

fiiSr M«fi7ur VT H t? N lwu CH0B ' DH * hi ' h - nl,,, ‘ r,mrlair ^«°•* oed ' lce,, ,hl ’ lbe , ,ilbff 

RANEE. (1867) 11 M I A. 177 7 W R. P . C 13- intended to mognbe him and give him the * •» 

lSuth.667 - 2Str.249. capable of iiheS|(36). 

—-Pramftim tf.frm trMmt* * 11 a*. Their Lcd^.ps think that the iUIui of S a* k* •” 

from the treatment of children by a Mahomedan a. his been sufficiently established by recognition so a' lo «“«■ 
sons, an acknowledgment may under certain circum-ianco | him to claim *> heir (36). {LtrJ FilxMl) SttD 
be presumed. The question whether the acknowledgment S.ADAKUT HOSSFJN :. SVED MAHOMED VUSoOF. 
should be plumed or not nmM of cour^ depends (1883) 11 1. A. 31-10C. 663(668 9)-4S»r.M»- 

i 7 h - --^ " 

aii vu.u.. ,1 i 1 hanm\ u azmat rtfcl WW in <avef—Suomy. 

ALI KHAN MUSSUMAT Lvi.Lt BEGUM. \ r , wK i,l. ,1.. ~L,.~ «« -he.her the« 


Proof tf. 


rVitv!!" 1 "* bKhil J,i ^( |8 )- Sooa/ ms hy ,m< a Ymv-AtkuMp** * 

vui, **** 1 - >' «« ff—S'etoMy. 

(i cri 0 , t L ‘ B CU . M - I" a <** in « h i (h the question was whether there « 

4 sir ™ «iS 4 ? (132 3) " ; 0( an acknowledgment and recognition hr Ihejjj 

4 Sar. 310 —17 P R. 1882(ClvU). Nawab of the two plaintiffs (children of the 1st respond^* 

as his sons, which would give them the status of son* 


TK» linn .k , . sons. wn»cn wouw give inem me siaius ui ^ — , 

and reaction k'«h^ a? *1". * * **Mp« M title to inherit. k<U that undoubtedly an acknowledge® « 
Na * a *>°J«l«e twoplaititiffs each son must be prened (16). (SirMmUfH 
to mheT‘ * * ' U, °' a Nawab Muhammad Azmat AU Khan p. MlSSAjfJ 

the elder son Iv. .. - I LALU BEGUM. (1281)91. A. 8*8 C. 422(gj. 

Nawab'tdearth ThZSJZ" Ll'- >ttf> Mar ,ht 4 Sar. 310 = 17 P. R-1882(Cl^ 

by the Nawab as a legitimate son would Lr - Sovral urn, by Mmt wmon -AckuMP^ 

taken by his father on visits lp ,k.. °. "w or >.m< of-A(ii,uJfJym t nl of dktr or Akers /' 

native of India hut educated be an Kn-r km * 3 PwflH'" >’f• , _ 

Government Official, and Major P. anotM B.i'ti-h OffV ■ J 1 * * *'** R . ht,f T r ,hfre was P r0 ® f of " f i ,«o 
both living in the neighborhood. The Nawab apLarSto 2**1^ c/ 

treated him with greater affection than hK admiii*^h- an< ^ 1 w * e ,0 ^, 1 . 

mate eldest «on. Not only in he Si,v l J ^ h ,hf P lairi,i «* ««e the sons of the 1 st resp*J^ 

forward xs his son, but he was taken 07 rL’T? **' ^ • pnt ^ cWcr w bo,n six w wtn years before lh' ^ 
was taken cm the above-menucm- I the Nawab ; and the younger shortly laeforc his death. 
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MAHOMEDAN LAW-(CW.) 

Acknowledgment—(CWi.) 

SON—ACKNOWLEDGMENT OF -(OnJ.) 
bably about a year or little more. The evidence of the 
acknowledgment of the elder soo was extremely 'trung. That 
of the acknowledgment and recognition >* the y»«mgrr m 
was much le^ than in the case of the elder brother. 

H<U that, though an acknowledgment of each «x. most 
be proved, yet in the actual circumstances of the a* Wore 
their Lordship*, it was highly probaMr that when the 
Nawab had recognised the elder son of the l>t ie*pnrul«ia. 
he would aho acknowledge the younger, that that pmbab- 
lily gave support to the evidence in the ca*e <>f the Utter, 
and that there was no reason for the Nawab’* making a 
distinction between them (16-7). (Sir MrnUp* A. Smilk.) 
Nawab Muhammad AzmatAli Khan r. Nussamat 
LALLI HECUM (1881) 9 I A. 8=8 C. 422 (431 2)- 
4 Sar 310 - 17 P. B 1882 f Civil). 
Adoption among. 

■ - L/giility •/. 

No power of adoption is km*n to the Mahooteda* L-*» 
(224). (LrrJ Knit* Bn«t.) AMklR-OUN SlSSA 
V. MOOKAD OON..NISSA. (1855) 8 M I A2H^ 

_ S" *h* MAHOMEDAN I .aw - iNHkKIIANCF- 

ADOTTED son. (1866) 10 M I. A 252 (2781 

-Adoption is not known to the general Uw of Maho- 

medans(W). (Imf/M CNASITI AND NANHI 

Jan v. UmraoJan. A^OC 1,,- 

-Under the general Mahumcdan Uw an ad^Xioc 

cannot be made ; an adoption, if nude in fact by a Mah® 
medan. could carry with it no light <4 inheritance (25). 
(Sir Join EJt,.) UMAR KHAN tSl AZ-UD DIN KHAN 

(1911) 39 I. A 19-89 0.418(432) 15 C. LJ. 172 
16 C. W. N. 458-9AL J. 137.14 BORL L R 182 
131 C 344.12 P. L B 1912-11 M. L T.76- 

Altar. 

- Mmunttf. 

Altar U imnwealde property, and im M *»**.&**. 
orchards, etc. (85). ( Mr. Amur Mi.) ™ *• 

MUTSADDI. < 1918) 45 L A. W* 4SC 878 (894. 902) 
ot r W N 60 28 C- L. J. 409 - 20 Bom LJL1022 
16 A. I* J. 800 (1919) M W.N.91 

5 Pat. L W. 276 - 47L C- 613-36 M. L J.41*. 
Ancestral Property-Self Acquisition- 
Mlthakshara distinction between 

_Inapplicability of. At MAHOMEDAN Uw-IS- 

hekitanck-ancestral Property. 

Arlat. 

” A n arirt * tan. in Mahomedan Law. »<««•* 
no more than a lienee to take the: profit, of A'P’**’ 
„vncalik by 'he donor (35). (Air MmUgme r. 
Smilk.) HAjl MAHOMMED FAI2 AHMED KHAN r HaJI 
Ghulam AHMB) Khan. 3a 

Arlatnama. 

_Gift for cunsideratioo-Test. Set MAHOMEDAN 

I GIFT FOR consideration-Ariatnama. 

Law— GIFT W M1) 8 L A . 26 (38) - 3 A. 490 (6034). 

Benaml transaction. 

ADVANCEMENT-ENGUSH uw PRESUMPTION OF. 

Childkkn-Purchase in names or. 

Father-Dauhtek-Gift to. 

Father—Son— Gi ft to. 


MAHOMEDAN LAW -(Could) 

Benaml transaction-(Cc*/4.) 

Fathek-Son-Purchase in name of-Ben ami ok 
NOT. 

HUSBAND. 

Mother-Daughter. 

Nephew—Conveyance for value in favour of. 
son and wife—purchase in names of. 

WIFE. 

Advancement—English law presumption of. 

-Applicability of. Sit BENAMI- ADVANCEMENT. 

Children—purchase in names of. 

-(umrtun in India. Si( BEN AMI-CHILDREN. 

(1864)6M.I A 53(79) 

Father-Daughter-Gift to. 

- fitajmi or mi. 

M, a Mahomedan gentlenun. was »>f somewhat weak in- 
*Reci and impaiied health, and w» n<* capablr of manag* 

K ‘ i* a(Iaii«. His son. the defendant left him in March, 
, in ouisequence of a quarrrl, carrying with him a large 
quantity ol icwrtleiy to which he laid daim. and M was a 
good deal annoyed in consequence. On 28-4-1874 .1/ made 
a gift of certain imm..neablc property, and also of a large 
quantity of mweaUlt property, in lieu of a ring set with 
dianveds which he had received from hie daughter, the 
plaintiff. The deed of gift staled: " I hue trans¬ 
ferred pusiesuas of all the property transferred liy gift 
above rtfeired to and detailed below', by putting the donee 
in ■om&um thereof. The conditicn* of offer and accep. 


Unce, with transfer of possession, have lieen thoroughly 
compared. ThhK a valid and lawful gift." On the 1st of 
May. 11*74. he aim executed a deed of the same description, 
transferring certain olhri property which wa* mentioned in 
the schedule to that deed. On the same date (1-5 1874) the 
plaintiff professed lo give to \r » muta wife a certain house 
for her lifetime; and a short time afterwards leased to him 
a portico of what had been previously his own house. The 
son. the defendant came back and joined .1/on the 6th of 
May. after the above document' had l*tn executed. 

In a siit instituted by the plaintiff against the defendant 
and M for restitution of good', etc., conveyed to her under 
the deed of gift of 28 4 1874. the Crwrt below held that the 
deed, in form at all events, was what was called a hiba bil- 
ewar. and that it would operate under the Mahomedan Law. 
if cgxt alive at all, to transfer the property without delivery 
of po.pujon: Ut itcame to the conclusion from all the 
circum'taaccs of the ca*. amongst other» from the absence 
of any change of poMM*. that the deed was not intended 
Pi operate as an immediate transfer or conveyance of the 
property, and that therefore it was void and of no effect. 

HtU. on the evidence affirming the Ccwrt below, that 
there wa» no intention on the part of M to make an imme¬ 
diate transfer of the property to the plaintiff, and that the 
plaintiff herself must have perfectly understood that the 
transaction was not a real one. (Sir Boitrt P. Coil Ur.) 
Nawab Umat uz-Zohra r. Naw ab Mirza Aij Kadr. 

(1879) 3 Suth. 601» Bald. 208 - 31. J. 290u 
BiJ'i. No. 56 (Oudb). 

Father-Son-Gift to. 

- Brmmi rr *4. 

Where the question was whether a transaction purporting 
to le a gift l>y a Mahomedan in favour of his son was in¬ 
tended to be a transfer of the tree ownership, or was a 
benami transaction leaving the tree ownership in the trans¬ 
feror. held, c* a consideration of the petition of the parties 
at the time of the transaction and of their conduct between 
the date of the transaction in question and that of the death 
of the transferor, that the transaction was only a benami 
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MAHOMEDAN LAW-(cWi.) 

Benaml transaction-few..') 

Father-Sox-gii 1 lo-fow.) 
lUMdMi {M //tfMmr.) Xuvab Irk.vhim Ml 
Khas r. Dim »t ul-Zohka. (1896 > 241 A 1 
19 A . 267-7 Sir . 117. 

- Btmimi uH—Okiss! ,./ / rwUl / M ** 

Wt'r^ /*j» :o‘ulf terns /.< km ly m. s.iu- n ai» inlcslalu. 

Where ik ..b^vi 0 ! a gift 1 .y a Makwedan fatkt lo hi> 
m»o -a* to Rive tk vm a larger >hart «.f tk father's pice 
perl) than Would come to him l«y *t ,mlsHH. 

ksU that the trarwcli.* oukl not be a mm- kmamss trao- 
wtum (516). (Sir A JuwJ l\ IV, Hum'.) NauaB 
UMJADALI.V KHAN: MUSSUMAT MOHI'NDEE BtCUM. 

(1867) 11 M I. A 517 10 W R P C 25- 
2 Sulh 98 2 Sar 315-B & J* No 7<0adh). 

- Family Httlsmutt—Rsmim, t* hs Ml*.' 

d by—TsiI —A: id, ass. 

In this case certain hibkiumah* were rented by the 
defendant (a Mahomcdan father) in favuui of hi* *.« a ibr 
pfa...t.rt The trial judge held, on tk .vimer. that Ik 
tran>fe[\ purporting to k made by the hiblunanial v 

purely nominal." and that the fatkr did m< intend that 

KiS) ,y * ou,d * '***"• W ■*' kt * * hi|y «* 

The High Court, on tk other hand, came to tk ccmch 
ston that the transfers mere not colourable, but intended to 
operate as real gifts (104). 

Their I/ndship* -ere disposed to adopt tk opinion of 
tk trial Judge that an absolute gift wa» not inuiwJcd. and 
that Ik transaction was cither purely benamee. or. more 
probably, to be followed by a family settlement (III.) {Si, 
Montayut A. Smith.) AMEEROONISSa KHATOON r. ABE 
DOONISSA Khatoon. (1875) 21 A. 87 = 

16B.L.R 67 - 23 W.B 208 - 3 Sar 423 3Suth 87 

-- Ft " l, T ‘dlltmtHf-FramJaisK, 

/ tll—klldsNtf. 

The question was whetkr a certain bibhanuu cx««t,d 
by a Mahomcdan m favour of hi. -on b, h,< ^,*,1 mijf # 
boy of ten years of age a, the „mc. wa* knami.orwa* 
fraudulent and void as against his creditor. 

Htld on a fair and full omskration of tk stare of cir 
cum'tanies exi.tmg at tk time of the hi!,ba. and tk(M 

»a- 

extent-that it was a mere pocket inMrument. not intended 
to operate according to its tenor and effect, but bv -h K h 
property was put in the name of tk son l,t lot tk kJ#ii 
of the alleged donor, hi, father (17) "' * 

H<U fartksr that even if the hihhi 
between the parties.it -as. according togo*d 
conscience, fraudulent and ~ } *??i 0 * 


MAHOMEDAN LAW -{G»td.) 

Benani transaction-fCW./.) 

Father—Son-purchase in name of-Bekami 

OR NOT— {Contd.) 

— -"brie a fatkr. king in insolvent circumstances 

-hew k purchased a properly, mortgaged it. and the mort 
gagfT who had foreclosed and had l«ome the akohie 
owner of the proper!), not caring (out of consideration (a 
tk father and tk family) to insist on retaining tk ibok 
saluc of the property so acquired, but willing to allow it to 
go hack to tk family cm king satisfied or secured tk real 
anwmnt of his debt, nude a conveyance of his interest order 
tk foreclosure in consideration of money raised by tk tool 
it was ks/J. that tk arrangement was made for tk kwfi 
••f tk family, and that the father’s creditors had noequi, 
taUr or moral right to tk property, (fori Juititt Jana) 
Fae/ Hi rsh Chowhkv Turekrooddefn Mahom 
EH. (1871! 14 M I. A 234 (244)-9 B. L B 466 1 
2Suth 490-2 Sar. 733. 


-./.a Mahomcdan. and his brother had grantfd i 
to two peisofl.. against -hose representatives dntrts 
were excsutcd, one in February and one in June. 1867. h 
execution of tho< decrees the putni -as sold and purchased 
o*tcn*ihly in the name of . 1 /. guardian and executrix of lk 
t-o minor -ms of A. and tk saJcdeed «a> in favour of 
there minor*. Admittedly A found Ik purchase m<*rj. 
Tk cpiotion for decision was whether he intended bis **> 
to k lenamidar* or beneficial o-ners. The Courts lefc* 
ccmcurinitl) found that tksons -ere not benamidus bit 
rnefr-al o»nerv Their Lordships affirmed tk fir-itl' 
ldo« 7). {Lsrd //,Wv,v.) SVEDASHCAR K«A 
SVET MEDIII HOSSEIN K HAN. 

11893,201 A. 38-200.560(6723) 


<'<•*,* n,*t hud tuft jt 1,—piity Cdintifl i*^ r 


Uu*.< Uitk. 

Wkn tk quc*tion was whether the properties which bad 
Urn pjichand In a Mahomtdan were put by- him into tk 
name of hi* mn Iwnami fot himself or a* a prosisio" ^ 
tkv.n. and there were concurrent findings of both CoortJ 
that tk transition wa* not knami but was made »* 
prosi'ion for tk son. and it could not be said Ikt Ibo* 
was nonideme on which to base the finding, ktld that tk 
finding would not k di*turkd I if tkir IxHd'hip*. (/^' 
Ihtsdii .) Muhammad Wali Khan r. Muhammp 
MOHI UD-WN KHtN. (1919) 11L. W. 421 (42J* 
24 C. W N. 321»(1920) M. W. N. 189- 
27 M L. T. 294 ■ 681. C. W* 


^T-t" Md “ ieain « (|9? 

The hiblia was not. and could not k dealt with a* a 

family settlement. There was nooccaskn for it ami tk- 
grantee was a boy of ten. I, was a c^oum'L?' ' , 
not made A>/« /ids v, on any good consiijeration ,-d hx 
which creditors have been delayed in the,, J, ri . h K 
Taking the transaction as a whole, tk .men ,on 5 the 
«Ulor was to protec t ,k prcpe.tv fromThc^ wlT.„e h^ 

lkc t<>rS \?! ' h u (,9/ ' F “ : ) •' PIWL 

(1883) 11 1. A. 10 —10 C. 616 (623 4)- 4 Sar. 500. 

Father-son-purchase in name oe-Benamior 

NOT. 


~-~HsU, on tk evidence, reversing tk Courts below - 
that a purchase made by a Mahomedan in the name of kJ 
*n was only Wc for , he fatkr. {Sir 

SAVVUD U2HlR AU *-• MUSSUMAT 

U w k 1 . am 13 M 1 A as' - 

13 W.B. 1=4B. L B l=2Suth 279 - 2Bar 522 


e/. /S frr.sH daufhtsrs frm nuttfd^t " 

Tk question was whether R. the deceased sonolW 
cuiginal appelUnt. was the real owner of certain propeit** 
which stood in his name or wa.* a mere bsnamstbcUf 
those properties for hi* fatkr. The case for ihe fatkr 
that tk funds which purch-ed tk suit properties in 
name of R were exclusively the funds of the father; lb«J 
legal presumption thence arose that the proprietary np 
was tk father’*, and that the respondents, ihe attach®* 
deoec hoWers of R. had not relmttcd that presumptic*- 

Tk Courts below found as a fact, that the fatkr 
chased tk suit properties with hi*own funds in tk name 
R, l-ut nevertkle^ kid that R was not a mere knamidar w 
his father. In support of their conclusion they relied 
fatkr's own explanation of tk cause of the 
king taken in tk name of his son. R. The 
given by tk fatkr was that tkre were daughters m jf 
family, and that k to* the comeyance in the name w » 
sons, because he wanted to change the amount of m"® , 
the whole property on a succession between ?ons and daaP 


ters 
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MAHOMEDAN LAW-(tW.) 

Benami transaction -{Could.) 

FATHER-SON-PURCHASE IN NAMF Of BENAMI 
OK NOT—(CVw.'t/.) 

HrU that the court' Mow were justified in regarding the 
whole evidence l*fo« them as not suflkictit to establish the 
case of ktnamtt ownership which the father advanced (402). 

Had this fact (the father furnishing the purchase money) 
received no other addition than that the conveyao* was 
taken in the names of his sons, the case would ha\e_ faUen 
within the case of Gopeekrist GoMin (6 M. I. A. 53). and 
the argument for the father must have prev ailed, but the 
courts I* low rely on a very important addition tot bo* 
facts, in the father’s own explanation of the cao«e of the 
conveyance to his sons; the Courts below thence i«l« red 
that a motive existed for it in the state of hi* family, the 
existence of daughters, and his de>ire. as expressed, to vary 
the rule of succession Mween sons and daughter, in hi* 
family. If the conveyance to the wa> (Wm^I to pro¬ 
duce an erfect thereafter, by changing the am*nt of share* 
of the whole property on a succession between sons and 
daughters, it could not be deigned asameie naked jW 
mu conveyance, because a mere hmmu conveyance nvM 
in no way affect such succession. But if as the father 
himself represented the transaction, it was designed to 
affect the daughter's claims, or interest,, it could on!) so 
operate as a real transaction, that b. by a conveyance of 
interest to the sons (4012.) {Sir Joufk Xu fur.) NAWA* 
AZIMUT AM KHAN HURDWAKEF. MUU- 

(1870)13 M. I. A 395-14 W B P C 11* 
6B L R P. C- 678*2 Stith. 3*3-2 Sir 671. 

Husband. 

- Bourn,dor fa ui ft-PI" ky iMtr of-Pnmmt 

of Proof—OrttnnUt */* koAond. 

In a suit I, the respondent*, claiming toMn««N 
relations and only heirs, xcord.ng to he J- 

of /d. far the recovery f.onv the apprUant hi' 
nminda.y and other properties of which ,4 «*'• atthe date 
of his death, the registered and ostensible pr.-pe.etor the 
appellant pleaded that A. though the ostensible punlu*t 
and registered holder of the properties, was a mere manager 
ami trustee for her and her family. 

Htld, though the oral tctimon, ad- weed •> the 
dents to prove the poverty of the amUer amdy 

and that A, at the date of h.s marriage, had some. tbjj 
no, very ample means 
that on the part of the appellant, 
titled to rely on the presumption 

I4e ownership of the property, until that was sat^xtordy 
'‘S’ on the evidence, that of the ,«o 
*£ ™|'n h t's (219 20).?*>/--« H’.OluU.) MEET* 

mtrri*tc—B frami er P^‘ 

A Mahomedan was the ateolute owner of an estate held 
.A,’iJTLamidar. He married a second wife, and 
for him l>y a a;-rr~t ki.Uo.midar to 

.nm^whrre about die same time, directed his berumioar. to 

as-rssafcStS 

hrr of the oroperty transferred. TV Sub-Judge found that 
it was a gifT The High Court reversed him, holding that 
the transfer was merely a benami transaction. 


MAHOMEDAN LAW -{Conid.) 

Benami transaction-^^./.) 

H USB AN l>—( Coil A.) 

Their Lordships agreed with the view of the Sub-Judge, 
{LorJHAkmt.) ASCHAK KUAr, MEHDI HOSSEIN. 

(1893) 201 A. 38 (48 9) - 20 C. 660 (573)« 
6 Sar. 283-171. J. 226. 

- Pnukou im momt of—W,fu-B<*ami fa kutkand 

or mJ—UortfOgt dud ,n in form r—Salt dud in uift’t 
mm, in dtukotgt of. 

The respondent was the wife of the appellant. The 
appellant was mortgagee under a mortgage dated 
10—3—1870. On 14 ->—1875 the mortgagors executed a 
*aW vked of the mortgaged property to the respondent. The 
iked of sale recited that a sum of Ks. 11,000 was found to 
be due to the appellant for principal and interest undei his 
mortgage, that the mortgagors sold the mortgaged property 
in lira of k»- 11.000 to the respondent, and that the mort- 
gagor* having received the purchase-money in full from the 
J voider had paid it to the appellant in liquidation of 
the debt dwe u» him under his mortgage. It appeared from 
the indorsement on the sale deed that a further sum of 
Rs. 250 was paid in cash ,0 the mortgagors, and that that 
s found its way back into the hands of the appellant's 
thbi agent. 

The sues, ion on the appeal was what the transaction re¬ 
corded in that sale deed really was. The appellant con¬ 
tended that the sale deed was executed um fani (fictitious 
ly) in the name of the respondent, and that he was live real 
purchaser and assumed proprietary possession of the pro- 

C comprised in the deed. The respondent, on the other 
alleged that she purchased the property in suit with 
bet own money, and had ever since been in adverse pro¬ 
prietary possession thereof. 

It appeared from the evidence that no money in fact 
from tV nominal purchaser (the respondent) to the 
vendors, and from the latter to the mortgagee, and that the 
narrative o( the deed wa, not in accordance with the fact*. 
The effect, and doubtless the object, of the deed was to 
make it appear that the consideration to the vendors for 
the sale procevled to them from the respondent, so as to 
give her an apparent title for value whereas the real con¬ 
sideration to the vendors being the extinction of the mort¬ 
gage debt, which was the preperty of the appellant, proceed¬ 
ed from him. 

Hrtd. that thai circumstance, and the other evidence of 
the appellant and his witnesses, were sufficient to call upon 
the respondent for an answer, and to shift the burden of 

proof upon her (IV). 

HAd fnrik/r, that that burden she might discharge by 
shewing that the purchase-money, though not paid by her 
to the vendors, was paid ,0 the appellant out of her moneys, 
or by evidence of continuous possession in accordance with 
the deed (19). 

//Ad oho. that the respondent had failed to prove either 
(20). {fad Dotyt) prince Suleman Kadar Baha¬ 
dur r. NAW AB MEHNM. (1897) 25 I A. 15- 

26 C. *73 (476-7)" 2 C.W.N. 186-7 Sar. 264. 


- Pur. kot m mm, of—Wife-Bwo mi fa kuikand 

—Phi h kim of—Onus of proof. 

The respondent was the wife of the appellant. The ap¬ 
pellant wa, mortgagee under a mortgage dated 10—5—1870’ 
On 14 5 1875 the mortgagors executed a sale deed of the 
BMtgaged property to the respondent, the deed reciting that 
the entire purchase mosey which was received l»y the mort¬ 
gagors from the respondent was paid to the appellant in 
liquidation of the deU due to him under his mortgage. The 
question was what the transaction recorded in the sale deed 
really was. The appellant contended that the sale deed was 
executed fictitiously in the name of the respondent, and that 
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MAHOMEDAN LAW-«V*V.) 
Benami transaction-tC.^/./.) 

H I'sBANI*—( CintJm ) 


he was (he real purchaser ami alumni propiieUry po*es- 
>ionof ihc property (nuipii-cd in the <!«»l. Tr»e ropodeot. 
on (he other hand, alleged that she pui.L.'ol tbr pnpenj 
in soil with her own money, ami had ever sacc Iwn in ad¬ 
verse proprietary p«x»i.m thereof. 

I/IJ that the burden of pu>f in the fir*; pUe upm 

the appellant who dainwd j“iin«l the tenor of the deed 
(18). (Ltd JXi: t y.) FRINGE SlI.EMAN K.U»Ak RaHA 
l)Uk-.NA\VABM»HNi.|. (1897)251A 15= 

25C. 4"3(476»-2C.W N. 186-7Sar. 254 

MoiMR—DAUGHTER. 

- Pnr/hnu m mm/ </—fl,mmi or Cift-Ohi//l of 

funhu todmnk/nt km. 

A Mahomed an lady, who had only a son and a daughter, 
and who was extremely hostile to the former, puuha-ed 
from out of her fund' certain properties in the name of her 
daughter. On a question ari'ing as to whether the said 
purchase was benami for the mother. MJ that. ll»«gh the 
circumstance that the purchase-money came fr«n the 
mother would, if taken alone, have afforded evidence that 
the transaction wav benami. yet the circumstances of the 
case pointed to an al*olute gift in favour of the daughter, 
and not to a l*nami transaction. The circumstances leing 
that the prrehase was prompted by k.xlihty to the son and 
that it was made with the purpose of excluding him from 
inheritance, an object which could not have been attained 
by any benami transaction. (Sir Arthur W,lhm.) ISMAIL 
MUSSAJIE MOOKEEDUM f. H.VFIZ BOO. 

(1906) 331.A. 86 - 33 C. 773 (784 5)- 10 C.W N. 570 
3AL J 353 -> 3 C L J 4848 Bon LB 379- 
1M L.T. 137-9 Sar. 94 -16 M L J 166. 

- SjU dad in fatvur of. %-ilh imn;mrf /*mnd/rn- 

h/n-Oh/Wt of, to Jmih/nt um-Gifl r,aJ/ r int.nd/d. 

A Mahomedan Udy. who had only a *.« and a daughter, 
and who was extreme!) hostile to the former, emu ted a 
deed m favour of her .laughter, w hick deed purputed to be 
a deed of sale an .1 to have been executed for a 'tatrvl coos 
deration of R<. 10,000 which had already I™ paid. It wav 
found that the daughter never paid any elation for 
the»called sale, and that i„ executing the deed, the 

mother wav prompte .1 by hostility to her *m and that she 

executed the deed with the object of extludmg him from rn- 
hcntance. It was contended that the Iranvartkm wa»a 
mere beiuroi transaction, or. at any rate. that, if a genuine 
transacn.Hv at all. it was a sale, not a gift, and the p.*eity 
still formed part of the mother’s estate. ^ 1 

/ft/d. that the transaction wav neither a benami tramac- 
tion nor a sale, but a gift with an imaginary conMcieuti.n 
The fact that the sum of Ks. I0.00OK Mentioned as the 
pnee a sum which, according ,0 the evidence was fa. ch.-et 

sumivSS ? T ° pr0p " ,, • "* ,hl ‘ ,hjl 

sum is stated to have been paid in advance, whereas in fact 
1 was not paid at all. are strong l0 show that the t.ansac- 
;on was not a sale, but a gif, Ii«h an imaginary 

MOOKffmiu (S u ,ni "* ) ,SU ' ,L 
MOOM-EDUM HAFIZ BOO. (19061 331 A 86 = 

WtWM). 10C W N. 570 - 3 A L J. 353 = 

3 C-L.J. 484 - 8 Bom LR 379 = 1 M L T. 137 = 

kt 9 Sar. 94 = 16 MLJ. 166 

Nephew—Conveyance for Value in favour of. 

*/-o/>Mmt- FtU/ntt. 

H/ld. 00 the evidence, reversing the iudment o I rK, 
^r» bek,w and restoring that of the trial judge, that a 

deecb executed l,y a Mahonwdan in fatoor ^ ^ ^ 

r whS no^ 00 '^ 0 " for VilQf transaction 
which no consideration pa*e.| or was intended to pass; 


MAHOMEDAN LAM -(Contd.) 

Benami transaction-(CW<(.) 
Nephew-conveyance for Value in favour 
oMcwy.) 

:ha, in executing the deed the executant (plaintiff) did M 
intend to give the poperty to the defendant except subject 
to a 1 e^v ation of the po^oo and enjoyment to himself 
and his wife during their lives, to which the defendant pled¬ 
ged himself; and tha, the deed was not followed by delivery 
of po.*ev'ion. but was a fictitious and benami deed and was 
invalid and void. (Sir F.rd AW/A) CHAUDHRI MEHN 
Hasan r-. Muhammad Hasan. (1906) 331.A.68= 
28 A. 439 (453) 10 C-W.N. 706-3 A LJ. 405= 
8Bom LB 387 ^9 OC. 196-1 MIT. 163* 
4C.LJ. 295 -9 Sar 27. 

-Practice of—Existence of. as much among^Mabcoe 

dans as among Hindu*. Sft llENAMI-PRACTICE 0 F- 
MahouedaNS. (1869) 13 M I A. 232(246) 

son and wife—Purchase in names of. 

— — fi/mmi or n<4. 

The mere fart that this pioperty was purchased, rrt i« 
the sole name of the von. Iiut in the name of the wife * 1 
weB as of the -m.affords a strong argument in favour of the 
hypRhesis that it was a k/mmt pirchasc, for there was no 
such community of interest Iretwetn the wife and the son as 
wwiH render it ptoiaMe that they had been made jo* 
owners of the poperty ; and the reason for putting l«o 
names rather than one into a trust applies almost as str a>ttj 
m Im.ia as it would j n England (247). (Sir /<■«»• 
C*Hf.) MOUI.VIE SaVYUD UZHUR Al l V. MUSSUMAT 
B» BF e Ultaf Fatima. (1869) 13 M I A 232- 
13 WR 1-4 B LB 1=2Slither. 279=2Sar.622 
Wife. 

- S// Mahomedan Law—benami transaction- 

husband. 

Brother. 

- iK-tJi/d hrrth/r—Wjdo# and infant m I'M"' 

aymit—Deucud if nprruntd in. 

A', a Mahomedan. executed a mortgage nn behalf of» 
brother A as well as of himself. A suit wav brought » 

enforce the mortgage. ,0 which A'alone, and ncA *** 
was made a defendant. There wav a reference to 
lion of the points a, i«>ue in the suit, all the parties inde* 
ing A', signing the agreement of reference. A r died shortly 
after and on his death his two widows and his minor son ^ 
hi« maker, one of the widows were named as his lepj ^ 
prrsentatives cm the recced. The arbitrators made* 
award, a decree was passed in accordance with 
and in executkm thereof, the mortgaged property, inclotw* 
the vhare of A Iherein. was sold. 

In a siit brought by A for ledemption of the nvcripT- 
tbc question was whether the execution sale of his shut 
the proceedings in the prior suit could be held toh» 
validly conveyed his interest. , ^ 

//Ad. tha, the Court in the prior suit had no jarisdic 
tott-U .4*sshare (34) . j4 

It muvtbe presunved that A' was authorised to P 
the mortgage for his brother. A, any rate. A by w,n * 
redempion admits it. And possibly it might have 
held that A’s authority extended to representing h'®*" 
prior suit. But by no possibility could it be consaderw w 
he was represented by the widows or infant son of ^ 
ceased brother. In fact his interest in the pcopetfj™' 
,0 have been ignored altogether. He is no, mention" * 
debtor in the award, and there is no decree agap 1 “ ’ 
The Court, therefore, had no jurisdiction to sell h* ** 
(34). (Lord D*rry\ KHIARAJMAL r. DAIM. 

(1904) 321. A. 23 - 32 C. 296 (313)=9 C. W. K-»» 

2 A L J. 71=7 Bom L B. 1 = 1 C.LJ. 684=8 ** 
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MAHOMEDAN LAW- v lWi.) MAHOMEDAN LAW-(CW/.) 

Brother-(«.) Debt due by dmuMO""-) 

—Relationship of-Acknowledgment of. 5* MaHO- Under tbr MaWtUn la*, a mjmbc entered into 
MEDAN LAW—ACKNOWLEDGMENT - RELV1IONSHIPS . by one erf the hereof a deceased Mahomedan.n respect o 
SUBJECT OF. (1873) 11 A 23(312 33). his (the decea*d’>) del* operate for the benefit of all 

J ! ihc« amongst whom the estate i* divisible. and the balance 


Coheirs 


those amongst whom t 
i> divisible IMWt 


them (143). (5// Ar/wr /Vmtri). 


-Debt due by deceased. See MAHOMEDAN LAW- , MUSSUMAT MULLEEKA f. MUSSUMAT JUMEELA. 


Debt due bv deceased. 

-Debt due to deceased. See MAHOMEDAN LaW- 

DEBT due to deceased. 


(1872)Sup.I A 136*11 B. L B 375-5 W. B.23- 
3 Sar. 220 - HI 0 G. Sup. Vol 82 - 2 Suth. 766. 

- lukenUnie—Claimi by—Preference. 

The rule of Mahomedan law is that all the av«et* must 


. . . r tf V t .u_!\Ht klT- ine rule or .nasurcaan uw is inu an in 

-Inheritance. See MAHOMEDAN U« t»M U app |*d i( of debts in preference to claims by 


inheriume (142). (5// Barnes Peacrttl MUSSUMAT 


- Purchase by tie af-Claim in. by other keir-M.m- Ylu LL > EKA Mf SSL MAT JLMEKI.A, 


tainability-Hi*Jn law fremmflitn m mek cam-In- 

atf Inability «f. . , • . a 

A Mahomedan died Waving two sons, the plaintiff 


(1872, Sup. L A 136-11 B L B.375^5W.B 23 = 
3 Sar 220=1110. 0. Sup. Vol. 82=2 8uth. 766. 
-Under the Mahomedan la* the shares of heirs 


and another, A. IV plaintiff being an infant, the mhc4e ^ u unll , 4 „ (WU , hjve been satisfied. It 

properties were mantged by A. whose name. aU«g wi r. ^ ^ lbc ^ ^ p )in( , 4 ,| drU> , hj , ( att0 rdinf to 
that of the plaintiff, was entered in the Ooicrnment ^ ^ dKisbk amongst then (145). (Sir Bamei 

registers. .. . . Penetek.) MUSSUMAT Ml'LLEEKA t-. MUSSUMAT 


registers. 


Peacock.) MUSSUMAT 


In a suit by the plaintiff against A or bn tepienuuics j tuuu (1872) Sup. I A 136- 11 B. L B. 376= 
for the recovery of his half share of certain properties jwt- j Sar j20 III 0 0 Sup. Vol. 82 “6 W R. 23 - 
chased by A after their father’s death in the name of h.< 2 Sulh m 

(/f’») eldest ion, Mn that the plaintiff could wi««d ‘"■J -NW*hater in the estate of a deceased person 

on proving that tlie suit properties were pwcharfcl out «. mo8 y ^e rni.tkd to receive hi* share of the estate until the 

what was joint undivided property. j „ _, debts of the deceased had been attained, and provision 

made foe the payment of them. Until that is .lone the 
airmail ol the *haie is uncertain (829). MlKZA IIEDAK 
KUKHT p. MlKZA KHUKRUN BUKHT. 

(1873)2 Sutb 823-19 W B.S15-* 
R & J.’s. No. 20(Oudh). 


There is no presumption in the case of a Mahomedan ^ fof |he pjymenl of them. Until that is doeie the 
such as exists in the case of a Hindu joint family. The tbediaieis uncertain (829X MlKZA IIEDAK 

succession of a Mahomedan i' an mdivviuai mtmm. Bl . KHT .. M|M » khUKKUN BUKHT. 

Prim t*k» therefore, in the absence of other evidence. (1873) 2 Sutb 823- 19 W B. 315 

property bought by A would I* property bought with hrs | R & J/,. No. 20 (Oudb). 

own money, (itrd Dh*Jim) MUH'MMAD \NaU KhaN ( - fj ability ftt, tf alienee tf Matt far keir-at/aw- 

V. MUHAMMAD MOHIUD D|N KHAS. CreJitte’i m,l far Payment tf 4tbt ml a/aiietlin bands 

(1919)11L.W.421(4»)-MC.W N W- Alienation ye»J,nc-FJe<t-Us pendens 

(1920, M. W. N. 189 - 27 M L. T. 204 ■ 681. C. 843 , ^ lMlf tf 

_ i A creditor of a deceasel Mahomedan eannot folk)* his 

Concubinage otate into the hands of a rW 64e purchaser for value to 

- Caw! intoHune-DiUmeti** ■hem it has been alienated, whether by way of sale or 

The Character of cohabitation of a permanent nature «* ^ heir-at-law (221 2). Hut where the aliena- 

that which, under the Mahomedan la*, drstingu.shes coo- ^ ^ ^ da|iBK lhe p^icnc, of a suit in which the 
cubinage from casual intercourse (II/). (Sir /ames " <wAl<r 0 Uam. a rkcree for the payment of bis delrt out of 
Cflvi/i). ASHKUFOOD DOWUH the nets of the e^ate which have come into the hands of 

tr. HVDER H0SSE1N KHAN. |bt hd(^|.U*. the alienee wUI l* held to take with notice, 

7W.B.P C.1-1 Sutb 669 -2 te. 20 • ^ ^ aflw1wl ^ lSe of /„ (223 4). (Sir 

B s j s no olucac, BttK< , FfJliXi ) stud Bazavit Hossein v. dooi.i 

_Childten of—legitimacy of. See MAHOMEDAN CHUND. (1878) 61. A 211-4 C. 402(407 8) = 

I aw—Legitimacy—Makkiace—Concubinacl 3 Sar. 863. 

(1866) 11 M I A. 9411134). - hligatimi enti incurred by one af keirs in rofeet 

.. . «... TUUeafv nf tf—Pa min element tf. tut tf aneti m kn kanJi—Pifkl 

Contract tliccnMO mtlon-pollT..? of (/ M ^ Un 

pocsesalon In caw of. A M ;, b, the widow of a deceased Mahomedan against 

-Necessity. See MAHOMEDAN LaW-GICT-CON ^ |w tbe ^ a | ar ge amount, alleged to be 

Creditor's Hen of. r.eognlKd by Br. Indian Court, l 

- Widnfi lMi ft r JP ((editor's *»*» ^ “**«« OT a PP« l ,0 lhe p ' iv 7 Council. 

The widowshen fo m HM tha-. in the circumstances of the case, the other 

lien of the Musulman law which to received iwV>M » ^ ^, w |0 ^ ing lbe $oit , nd laking , he opinion 


.mTTTJh.^ xihU Krraid f 301L lUri beir was justiBtO in rex^mg me sun ana raxing me opinion 
British Indian CwB.andI at ha tout (Ml), ts Court, and that V was entitled to retain her costs 


p..t. r 1 HAMIRA Bin n- ZUBAIDA Bill. 

Parker.) HAWIU^ j A m= 3g A w , (68 g 9) . 

14 A.L.J. 1066-20M.L T 6C6 = 
t ifliR) 2 M. W.N. 661 =4 L. W. 602 = 21C. W. N. 1 - 
1 Pat L. W. 67 = 18 Bom. L B 999 =26 C J.J. 517 = 
1 361. C. 87=31 M. L. J. 799. 

D«bt due by deceased. 

——Ctmfromiu by me tf keirs in res feet ef—Beuekt tf 
—Ri[kt of ether keirs It. 


incurred in the several proceedings in the suit, and in the 
appeal to Her Majesty in Council, out of any assets of the 
deceased in her hands after satisfaction of the sums award¬ 
ed against her in the suit, and that such costs should take 
punitj of all claims by inheritance to any portion of such 
assets (147). (Sir Bernes Peoeeek). MUSSUMAT MUL¬ 
LEEKA P. MUSSUMAT JUM 1 FLA. (1872) 8up. I- A. 136= 
11B. L. B. 375 = 6 W. B.23 = 3 8ar. 223= 
niO. G. Sup. Vol. 82 = 2 Suth. 766. 
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MAHOMEDAN LAW-(tW./.) 

Debt due to deceased. 

- Smt r.uh skint /../ h„ 'h,f /uiutj/Buh- 

hty 

A debtor to 4 Mahomedan Kate K m* lulfc m It vcxni 
I*)' ’* Hpauiv »uit by tveiy co-shjrrr in that estate f<* hi' 
'hare of the debt (»2‘>). MlkZA hf Imk IH RH1 f. MlkZA 
Khuhrum BUKHT. (1873) 2 Suth 823 19 W.R 315 

R it J.s No. 20 0udh . 
Deceased-Representation in suit of. 

-Widow and infant '.o-Kightof. .V* MAHOMEDAN 

La\V—BROTHER—DECEASED BROlHEk. 

(1901) 321. A. 23 (34)=32 C. 296 (313). 
Divorce. 

AlU OR VOW THAT HUSBAND WOULD HAVE KO 
HHTHER INTERCOURSE WITH HIS WIFE—CON¬ 
CURRENT FINDINGS AS TO. 

Deed ok. 

FORMS OK-KHOOLA AND TALAK. 

FURUCKUTTEE. 

KHO 01 .A—Divorce by. 

Khoolanamah. 

Oral divorce. 

PROOF OF. 

Seclusion of wife afier. 

Talak-Divorce by. 

AHA OR VOW THAT HUSBAND WOULD HAVE NO 
URTHFR INTERCOURSE WITH HIS W|FF— 
CONCURRENT FINDINGS AS TO. 

--Privy Council'' interference with. (Sir .Vmlant 

A. Smith) Banff: Khajooroonissa f. Kanlf kAV Al. 
ONISSA. (1875)21 A. 235 (237)-. 15 B L R 306 
24 W. R 163 3 Suth 182 3 Sar. 526. 
Deed of. 

-Content' of-Seo>ndjiy evidence of-ftr** who 

hacnot himself read the deed-Statement. of-.\d®i> 
sibility. Stf EVIDENCE ACT. S. 63 (5)-Mamoufdan 
Law—Divorce—Deed of. (1926) 541. A 61 (u 5) - 

-Name given lo-Furuckutter. MAHOMEDAN 

Law—divorce—Furuckuitee. 

(1861) 8 M. I. A. 378 (397). 

-A i ft ntttmr, tut *1*1/ tftMf* fin*,, ,f „*t a *d 

proftrly. 

Though writing is not necessary to the legal validity of a 
devorce under Mahomedan law. jet where a divorce take* 
place lietween person'of rank and property, and where 
valuable rights depends upon the marriage and are affated 
by the divorce, one would certainly eioect that the parties 
for their own purity, would have some document whrh 
should afford satisfactory evidence of what they had <W 

(884). Kiiaja Gonhuk ali Khan v. Khajah Ahmed 

Khan. (1873 ) 2 Suth. 882=20 W. R. 214. 

Forms of-Khoola and Talak. 

7T lhe , Mahomedan law divorce maybe nude in 
either of two forms: Talak or Klvnla (395). (Ltd Kimp. 

*£& M00NSHEE Bmuurte Raheem Luteefut- 
OON-MSSA. (1861)8M.IA. 378 = 1 W.R 67 = 

, ,, lSutb 445=1 Sar 794. 

- Irinwatihtf and tmfttUntst '{-Distinct,** 
According to eai'ting usage, a divreve by Talak is not 
complete and irrevocable by a single declaration of the 
husband ; but a divorce by khoola is at cnee complete and 
irrevocable from the moment when the husband repudiates 
the wife and the separation takes plxe (395). (Uri 
AMOONSHEE BUZULULRaHEEM r. LUTEE- 
F UT OON-MSSA. (1861) 8 M IA. 378 = 1 W.R 57 = 
lSutb 445=1 Sar. 794. 


MAHOMEDAN LAW -(Cntd.) 

Divorce-(cw«4) 

FURUCKUTTEE. 

-- ll'h/ is a. 

A Forui kattee is a deed of divorcement (397). (Uri 
A i*(id. :•*.) MOONSHEE BlZUL UL-K.AHEEM r>. LUTEE- 
FUT/KW NISSA. (1861) 8 MI.A. 378 = 1 W.R. 67- 
1 Suth. 445=1 Sar. 791. 

KHOOLA-DlVORCE BY. 

- Ad mi s'im ,* findings ef-Dw-Suit hr u<ift 

tsr—.4dm,„,** ty hmkiud i* -ll’hat ampuls It. 

A Mahomedan wife sued her husband for the recovery of 
her dyn mohr. alleging that her husband had dissolved the 
mamage by divorong her. and had obtained from her by 
force and duress two instruments, one. an Ibranamah. or 
release of her dyn mohr. and. two. a khoolanamah. or d«d 
wring her husband the stipulated consideration to be paid 
by a wife m a case of khoola divorce. The hosband 
while denying a divorce by talak. not only did not deny 
>ut set up a divorce by khoola. He alleged distinctly, in 
his answer, that the plaintiff to* from him a hurutkuUt, 
(a deed of divorcement), that she took from him also the 
sobs'imce money of her Mil. and gave him a receipt for 
it. and that she then quitted his house with the assent and 
under the care ofher mother. 

/Md. on a construction of the pleadings, that it was the 
common case of loth parties that a divorce had taken place. 
*nd that the only question was. whether the husband could 
jn'i't oei receiving the consideration for which he said that 
he M stipulated (397). (U,J A‘,*g,d**m.) MOONSHEE 
BUSUL-UL kAHIEM f. LUTEF.FUT OON-MSSA. 

(1861) 8 M I A. 378 1 W R. 67-1 Suth. 446= 

1 Str. 794. 

Sutkrt t,,d (**st^*t*(,s «!. 

A divorce by khoola is a divorce with the consent, and at 
the instance of the wife, m which she gives oi agrees to give 
a consideration to the husband for her release from the 
marriage tie. In such a case the terms of the bargain ate 
nutlet of arrangement between the husband and wife, and 
the wife nuy. as the consideration, release her dynmohr and 
other rights, or make any other agreement for the l*«f fit of 
the hudiand (395). The divorce in such a case is the sole 
act of the husliand. though granted at the instance of thf 
wife, and purchased by her (3%). (Urd A’ingid**) 
MOONSHEF Bl’ZULULkAHEEM LUTEF.FUT-OOS- 
NiSSA. (1861) 8 MIA. 378=1 W.B.57= 

1 Suth. 445 = 1 Stf. 791. 

—I 'ihdtty—C.mnd^atis *—AW ■farms*! hj vif( tf 
—FJfit. 

The law might have provided that non payment of it* 
consideration should invalidate the divorce, but it U clear 
that the law is ©iherwi>e. The non payment by the wife of 
the consideration for the divorce no more invalidates the 
divorce than in England the non payment of the «(** 
marriage portion invalidates the marriage (39fr7). (I#* 
Kimdmtn.) MOONSHEE Bl ZUL UL RAHEEM r. LUTTE- 
FUT-OON NiSSA. (1861) 8 M.I.A. 378=1 W.B. 67= 

1 Suth 446=1 Sar. 794. 

KHOOLANAMAH. 

- X*t*rf *{—Dn*rtt *d (CnUituUd by. 

The Khoolanamah is a deed securing to the husband the 
stifulated consideration, but it does not constitute thf 
divorce. It assumes it. and is founded upon it. The divorce 
is created by the husband’s repudiation of the wife, and the 
consequent reparation (396). (Lard A’ingsd.Kcn). MOON¬ 
SHEE BUZUL-UL-kAHEEM LUTEEFUT OON-NISSA. 

(1861) 8 MIA. 378=1 W.R. 67=1 Sutb. 445- 

1 Sar. 794 
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MAHOMEDAN LAW-<C*.tf.) 

Divorce-(CWJ 1 .) 

ORAL DIVORCE. 

- V if/ idnonwy — /*/.#/,.„ t,< 

divortr — Pr<vf tf—Wkt* wemry tmd :An *,Y. 

According lo Mahometan law. a hushand can effect a 
divorce whenever he desires. He may dn m» liy words with- 
out any talaknama or written document, and no partituhi 
form of words » pmcrihed. If the wo««K used art 
• express'’ or well understood as implying ifivonr. s*h a» 
talak. ivo proof of intention is required. If the wor«k tred 
are ambiguous, the intention of the u*er must be proved. It 
is not necessary that the repudiation should lie pr«v*mccd 
the presence of the wife, or even addressed to her. The 
ml " ;r _.■ 


word “talak." if uttered a ice. would be sufficient in consti. 
lute an oral divorce (65 6). ( Sir /•** liWIn.) M l Ml 
KALUNDER AMMAL. (1926) 54 I A 61 • 

6Bang. 18=25 A.LJ. 65 tl927)M WN80- 
38M.LT.(PC) 41 = 28PunJ LB 109 
26 L. W. 342 -1001. C. 1 ■ 8 Pat L T 280 ^ 
31C W. N. 621 29 Bod L B 800- 
A.I.B 1927 P C. 15-52 X L J. 376. 

Proof ok. 

-Where the question was whether a deemed Mahu* 

medan had actually divorced the plaintiff, his wife. k/U. on 
the evidence affirming the High Court that a (Kwwic was 
not proved (137 8). (S,r Bvmt Awwi.) Ml B 
MUI.LF.KKA v. MUSSUMAT JUMF F.U. 

(1872) Sup. I.A. 135 -11 B L B 375 - 5 w B 23 
3Sar 220-III 0.0 Sup. Vol. 82-2 Suth 766 

- 1 !rid, on the evidence, that the diiorcr alle^d had 

not been proved. KHAJAH (iOlHUK At I KlIvN : Kma- 
JAM AHMED KHAN. ( 1873)2 Suth 882 • 

20 WB 214 

——//f/ifnn the evidence that the defendant* had faikd 
either lo establish that S. deemed admitted that he had 
divorced his wile, the respondent, acvwding to MahtfunUa 
law, or to prove the words which he actually u-<ii in 1859. 
•on toenalde a Court of law to determine whether they 
did or did not amount to a Mahomedan divorce (45). (/. rJ 
Waim.) Skinner p. Skinner. (1897) 261 a. 34= 
25 C. 537(560)“2C. W. N. 209 7 Sar. 262. 

seclusion of wife after. 

- —Objtfl of—Ptnol tl—M.iiHt,n4n</ ftximn ftr. 

There is one condition which attends every divorce, hi 
whatever way it lakes place, namely, that the wife k to 
remain in seclusion for a period of months after the 
divorce, in order that it may lie seen whether die is pregnant 
by her husland, and she i» entitled to a sum of money Iran 
her husband, called her iddat, for her maintenance during 
this period (3956). (Urd MOONSHEE 

BUZUI. UI. RaHEF.M v. I.UTEEFUTOONNlttA. 

(1861) 8 M I.A. 378 = 1 W.B. 67 = 1 Suth. 445 = 

1 Sar. 794 

Talak—Divorce by. 

- Naiurt ,ind •(. 

A divorce by Talak is the mere arbitrary act of the hut 
band, who may repudiate his wife at his own pleasure, with 
or without cause. Hut if he adopts that course he is liable 
lo repay her dowry, or dyn mohr, and to give up any jewel* 
or paraphernaba belonging to her (395). (/>vi Ktnp- 
dm*; MOONSHKE BUZUL UL-RAHEEM 1 . I.UTEEFUT- 
00K N1SSA. (1861) 8 MLA. 378 = 1 W.B. 57 ^ 

1 Suth 415-1 Sar 794. 
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MAHOMEDAN LAW 

Dower. 

AMOUNT or. 

Classes of. 

Contract of. 

conveyance of property in lieU of 
Deferred dow er. w> - 

Fatmi dower. 

Gift in lieu of unpaid. 

UnnjOTo*-A»,HDo>. as W „,, 1UC<1WEN . 

Lien for unpaid. 

Nature and incidents of 
0UDH-UWAPM.ICVBI.EIN. 

Payment of. 

Prompt dow er. 

Release of cuim to. • 

"tssasr "•»■ 

RIGHT TO. 

SUIT I OR. 

Widow in possession of husbvma 
lieu of cuim to * f5lA1K IN 

Dower-Agreement for - Cenulnenesa of 
Concun«itr 1 M Ule , u 7"“ M - 

■»«§ 

<1«»)1IA. *»(»,). 15 BLI. jm-M w.B. 16Jm 

Dow* 1 3 Sar 526 - 3 Suth. 182. 
Dower—Amount of 

agreement as to. 
amount fixed. 

Concurrent findings AS TO. 

Extravagant amount. 

SECOND MARRIAGE OF UDV. 

Dower-Amount of-Agreement ag t0 

Marriage-agreement at time of 

- [ Sf , 4 l » Mahomedan Liw-I)nu» 

or -amount fixed.) w " tK * 

-Proof of. 

Proof of. 


-amount 


VJJMOmmoi- 

'iT “ <° Co , llkh of ^ 

pfCHnl a! (be surriagt. «„ 

- - 

(1922) 18 L W 670--37 CLJ. 461--27 r w „ „ 

LE.«re.«,Aiai 
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MAHOMEDAN LAW-fCW.) 

Dower Amount of-Agreement as to-(C.W.) 

M \RKI.\GE —AGREEMENT AFTER. 

- Validity tf. 

It i' not not'Miy by M.ih—ncdan law that dower *aouki 
lie agreed upon before nuiii.jr; it nuy be iztdllttnanK. 
(Sir Manta-ne E. Mm,ft.) KAM tRl'NNlKA BlBl ?. Ill’S- 
MINI IMIII. (1880) 3 A. 266(271 ) 3Sath 804 

4 Sir 185. 

Time for entering into. 

—— Man at a ft a man tap. 

Il i% not iwv‘e**ary \r, Mahomed* Ijw that ilowo *bochl 
In- agiced upon Mote 104 ni.ip- it cuy Ur fixed afterward*. 
(.V// Manta yu, A. Smiti.) MUSSAMIT KaMARUNNISSA 
Him MUSSAMIT lll’s.AlM Him. 

(1880 ) 3 Sath 804i808). 

Dower—Amount of-Amount fixed 

Evil*! NCE OF. 

1 —Ih'tilit .-/ fnliei—.Imunt iwlamaiy u—AW- 
JiUti M-.ldmi-akf lit rand value .•/. 

In .1 .a*e in whi li the i|ur*lica wa* whether. a* alleged 
by 4 MjliiKnvdan widow, the anvunt of her dower wa* filed 
at K*. 4CI.CKKI. She examined witne**e* who proved that 
the *unv of R*. 411,000 wa* in fad agreed upon on the mar- 
riage of the appellant with her deceased hu*ba#d. Three 
cax*.al*o coming fr un the Di*triet of the pat tie*, were 
lefencd to from the Report* of the Suddei D;wanny Adaw- 
lut, wlicic the Mini of K*. 40.000 wa* the amount of dower 

With iclucme to the in*t.iiMr* from the report* their 
(a>ul*hip* ul»*erved. Thwe in*taiHc cannot of course. be 
legankil ;>* milieu e in the cau*e. bot a* matter of history 
they are ioo«i*lent with the te*timony of the witnewe*. 
Their l.oril*liip* mu*l not Ir under*tu©J to decide. that the 
evidence of what ua* ^toruty in the District would be 
'uftiuent in it*clf to fix the amount of dower, for if there 
had l*en no evidence of an agreed amount, it wowld have 
Wn Decenary to make inquiries into the usual amount of 
dower in the family of the appellant (the widow); but it is 
ini|^'ible not to *«. that thi* *utn of R«. 40.060 wa* a 
mo*l u*uul amount to he fixed, and that fact give* probabil¬ 
ity to the statement* of the *itnc'*e* for the widow, who 
proved that vieh wa*. in fact, the dower agreed upon on 
thi* marriage (3NS),(AV Manta fue £. SmiltJ MUSSUMAT 
BEBEE BACHUN SHEIKH HAMID HOSSLIN. 

(1871) 14 M l A. 377-10 B L. B 45 (PC.)- 

17 W B 113. 

- Kaiif rep tier #/ marriapt—Entry in—A/mitri ■ 

fnhty and value tf. 

In a suit by a Mahomeitan wiiluw for the recoterT of 
R*. 50.000. the amount of her ilower. alleged to have ken 
agreed upon at her marriage with her deceased behind, the 
plaintiff offered in evidence. in addition to the testimony of 
the wilne»r* proent at the marriage, the regbter of mar¬ 
riage* kept by the Ka/i. in which the marriage wa* record 
ed. The register appeared to have been kept since the an¬ 
nexation of the province, and all marriage* were recorded 
in it; it contained column* for the name* and description of 
the partie*. the name* of Hie vakil* of the bride and bride¬ 
groom respectively, and the amount of the dower, together 
with the date of the marriage. 

Hrid that the register wa* admi**ibfe and relevant evi- 
dence. within the meaning of S. 32 of the Evidence Act. * 
having been made by the Mujhtahid in the discharge of hi> 
P fofc**ional duty (159-60). {Lard Hannen.) ZAKERI BE- 
GUM SAKINA Begum. (1892) 191 A 157= 

19 C. 689 (692 3)=6 Sat 213 

-A regi'ter kept by a Kan. who wa* present at a 

Mahomedan marriage ami containing an entry as to the 
amount fixed by the partie* for dower K if it is a genuine 


MAHOMEDAN LAW-(CW<Z) 

Dower- Amountof-Amount fixed-(CW</.) 

Evidence or-(C«r^.) 

and an hooest document, and a faithful record of marriages 
kept from one event to the other and made up from notes 
taken at the actual ceremony, conclusive against either party 
a* to the amount of dower, unless it can be established that 
there had been some mi*take. or that the particular entry 
had been tampered with. {Leri Bn/kmait/r.) MUSSU.M- 
AT F.IKRUNNISSA f MOUIVMZAMS SADIK. 

(1921) 25 C. W. N. 866 ( 872 3)=63I. C. 898= 
17 N. L. B. 72. 

- -Cmutnfaelary evidenee—Amtmnt take awarded in 

rev of. 

Where, in a suit a Mahomedan widow asserted that the 
large sum of R*. 40.000 was fixed for her dower, but the 
other side averted that it was fixed only at 500 dirrom*. 
and the High Court said that, though the amount of doner 
mu*t have been considerable, they could not declare what 
the exaci amount was. held that, on the view taken by the 
High Court, the widow was. at all events, entitled to a pro¬ 
per dower, to be axwtained according to Mahomedan law 
(3856). (±,r M.ntayue £. Sm,tk.) MUSSUMAT BEBEE 

Bachun Sheikh Hamid Hossein. 

(1871) 14 M. I. A 377-10 B. L. B. 45 (P. 0.)- 

17 W. R. 113. 

- H’ttneitei freient at marriage—Evident/ *f—Rti «• 

Item*( —Creundi—Diitrtganty ait* d*xtr ktingfrmft 
.v dtftrrrd if *ne. 

In a suit by a Mahomedan widow for the recovery of 
R*. 50.000. the amount of the plaintiff's dower, alleged lo 
hive been agreed upon at her maniage. ten witnesses 
were called in support of the plaintiff* case.of whom seven 
■etc piesent at the marriage. They all agreed that the 
dower was fixed at K*. 50 000. and that that was the mini¬ 
mum dower u.*ed in the plaintiff* family. Their statement* 
woe all con*i*tent with one another, except in one parti¬ 
cular. namely, whether the dower wa* prompt or deferred. 

Held that as thewitnev* were speaking of what had 
ocvwrred sixteen >ear* More that discrepancy should not be 
con**drred to invalidate their testimony on the more impor¬ 
tant <jee*tion in di*pute. of the amount of dower agreed 
upon (159). 

The quc*tion whether the dower was prompt or defrnw. 
only affc.t* the reliance to be placed on the witnesses' 1 *- 
cdkctionv as the plaintiff was in any case not bound to »< 
for her dower till her hu*hand's death (159). (W H** 
w.) Zakiri Begum r. Sakina Begum. 

(1892) 191. A. 157=19 C. 689 (692)= 6 Sar. 213. 

- H'llnam fr/t'nt at marnaye- Evidt"(t ef-Rfl#’ 

titn ef—Grnindi—lVidiK,'i failure t* examine ktrieU^ 1 
pf{{ Cftf. 

A Mahomedan widow sued for the recovery of 
the amount of her dower, alleged to have been agreed apw 
at the marriage. She examined ten witnesses in support^ 
her case, seven of whom were present at the maniage. T«7 
ail agreed that the dower was fixed at R*. 50.000. The 
trial judge believed their evidence, and held that the dow 
wi* fixed at the said sum On appeal, the High Court in¬ 
duced the amount to Rs. 5.000 refusing to give credit to t* 
plaintiffs witnesses. One of the reasons for their refas* 
wa* that the plaintiff herself had not given evidence. 

Held that, hav ing regard to the unwillingness of 
medan ladies to eive evidence, and the fact that the do 
would naturally be ananged by her relatives, several* 
whom were called, the plaintiff's absence as a witness sfcoo« 
not be held to invalidate the testimony of those who *** 
called (163). (Lrd Hannen.) Z.AKERI BEGUM r. SAW** 
BEGUM. (1892) 19 LA. 157= 19 0.689 (69W- 

6 8 *r. 21 * 
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MAHOMEDAN LAW-dM.) 

Dower-Amount of-Amount fixed-few^.) 

PLEA THAT IT WAS A MERE SHAM NOT INTENDED 
TO BE ACTED UPON. 

- Apfral—MaintaiiuhlUr far fint time 

In a suit brought by a Mahomedan lady to recover a >an 
of Rs. 16 25,000. as the balance due on account of dower 
alleged to have been «ukd upon the plaintiff by her late 
husband, the dial judge found on the evidence that the 
dam mohur wi* settled at one lac and eighty thnvaad. one 
moiety rupees, and the other gold nvnburv and he gave a 
decree for the plaintiff for the amount claimed with com* 
and interest. On appeal, his decree was atfiimed. 

No defence was setup in the court of original jwibdk- 
lion, upon the ground that the amount fixed was a mere 
sham, and that neither of the parties intended that it wa> to 
I* acted upon. 

Htld that it was irnt fo. a court of appeal to suggest or 
give effect to such a defence when it was never tai*ed in th; 
court of original jurisdiction, which, if the question had 
been there raised. might have laid down a distinct Ksoe. and 
taken evidence upon the subject (141). ( Sir Barmn Pm- 
) MUSSUWAT MULLEIICA P. MUSSUMAT JUMEILt. 

(1872) Sup. I. A. 136-11 B L E 375-6 W.E. 23 
3 Sar. 220-HI 0. 0. Sup Vol 82-2Suth 766. 
SMALL AMOUNT-PLEA BY OTHER HEIRS OF- 
EVIDENCE ACAINST. 

- Poiifiiw aftHaUlefl With uidt*.- /m( after dn.se. 

i/small, had trot saluted if. 

The question was whether, as alleged hy appellant. 
Mahomedan widow, her dower was fixed at R*. 40.000. or. 
as alleged by the respondents, the other heirs of the deceased 
huslund, it wav filed only at 500 dirrann. 

The husband died in March. I RSI. without issue. leaving 
the appellant hi' only widow. On his death, the apfwRant 
was entitled to one-fourth share of his estate, and hi. sifter 
was entitled to the other three-fourths. In April. 1851, the 
appellant Instituted proceedings in the eoJkctorale courts to 
obtain the entiy of her name in the Register in place of her 
husband. She alleged in her petition that she was in pos 
session of the entire estate of her husband by right of in 
heritance, and also on account of her dower. Objection 
was made on the part of the respondents, the tons of tbe 
deceased's sister, who had died in the interval, ta it did not 
prt vail; and the lands were registered by the Collector in 
the name of tbe appellant "without *peeificatk*i of share.” 
That order was affirmed on appeal, and the respondents 
were directed to establish such claim as they had in the 
estate by a suit in the civil courts. Notwithstanding that the 
respondents had the fullest notice of the appellant 1 * pr.-tension 
to hold the entire estate of her husband for her dower. tb-y 
took no step to dispute her claim, or to disturb her po.-e*«ioo 
of the entire estate, for a period of nearly 10 years from the 
date of the above proceedings. Thereafter they instituted 
the suit out of which the appeal arose for the recovery ol 
their three-fourths share of the deceaxdS estate, admitting 
the appellant’s claim to one-fourth share. In that suit they 
alleged that her dower was fixed only at 500 dirrums. 

The judges of the High Court treated the above roodoct 
of the respondent* as indicating a consciousness on their 
part that the dower had been fixed at a considerable amount, 
but they did not draw tbe further inference that it wa> also 
indicative of a consciousness on their part that what the 
appellant asserted to be tbe amount of dower was the 
true and proper amount. 

Htld that the farther inference might fairly be drawn 
from the said conduct of the respondents, nr., that it was 
indicative of a consciousness on their part that what the 
appellant asserted to be the amount of dower was the 
proper amount, for, If that were not so. it might reasonably 


MAHOMEDAN LAW -fCnttd.) 

Dower-Amount of-Amount fixed MC,utd.) 

SM lvm i2® Wn “ PL ** “V «THKR HEIRS OE- 
EYIDENCE AGAINST—((W/.) 

be expected Out they would have taken proceedings at an 

7? * (Uim W .»L, ", 

A. Suit.) MUSSUMAT Hi BEE BaPHUN :■ Sheik,, 

Hamfii IIOOSiin. <1871) H MI A 377 * 

10 BXS. 45 (P.0.)-17 W.E. 113. 
Dower- Amount of-Concuirent findings as to. 
—-—retry Comte iP.i liter fee, tee Mlh. 

The question a* to the amount payal.lc in respect of a 

- >n ''^ w * c ° wti wi " 
“T' n ‘! ^ B<, ‘ r R' °f the Courts 
Muhammad 

Muhammad-Mohiud-iun khan. 

1919. 23rd June) High Court File for 1919 
(P.CA. Nos. 103 and 104 of 1917). 
Dower-Amount of-DeciMon of Indian Courts as to. 

—- Privy Cantu!, mtefferent/ mth. 

of Rs 4 ] V , M t jhnm<, ! an l,d >' 10 ,eC0l «• 

f'tfy* ,hc account of dower 

TJS i - F S * ,tkl T r . A "«* a decree for the 

and inteiesi; 

^ l0 , ,h< (11 U r defendants, 

tas ^ona ^rtT ° f "* ,low *r which 

drcis-on of tie < own. Ulow (HO). (Si, Bartei /WJ ) 
MlSSUMAT MUUJ.EKl *. MUSSUMAT JUMF.EI A ' 

I A. 136-11 BLB 376" 
5WB 23-3 Sar 220-III 0 0. Sup Vol. 82- 
- 2 Suth 766. 

Dower-Amount of- Evidence of. 

^,5“ iM'-DOWn—AMOm OP 

Dower-Amount of -Extravagant amount. 

_ CONTRACT FIXING 

ehThriArTfr r U • l,r allowing 

£ £,-n^ T l , , nd b) ,,af,inc ol * of 

(1873)2Sutb 623 19 W.B.316*. 
_* aDd J « No. 20(Oudb). 

TJ" " **•* '*>' >t-f»« 

CUe ’ ‘ Hi ***** l^erean—A'etieiuly—Punjab 

Ma‘ WlLil^ ZTJ - ° n? ° f ^ 0f a ***** 

father uf the 

Sge.Se tuSStfcir-fS ^ r: raci at ,he mir - 

the husband tbev mi e h' '° u C cifCumMa «« of 

to ks. 50.000. S “ ^ ,he mm anw ""t payable) 

i. ~£2£ Zzzt,°! ;i p r b “t ,fc *' 

determine what aJI? •fdnil?. ^ *° <0nsld « a "«» 
reference to the busband 1 *'?***• 

‘f^dd have been an 
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Dower-Amount of-Extravagant amount— {Centi.) 

CONTRACT FIXING—(('. nfJ.) 
fimlinu tUiRin l«wiint: mi .ill the heir* (X2M). Minn 
ItLliAK l;i kill :. MlRZA KlIlKRl M III kill. 

I1873;2 Suth 823- 19 WE. 315- 
B. and J 's No 20- Oudh). 

EVIDENCE .VS TO UM M BUNG AN*. 

-- P/iuetu w <•/ jmjtotl in ,4* nf—DiuretiM «•/ 

C . Hlf . 

The miii vva* l>y the widow <4 a Mahomedan jmuMfaf 
l<» recover the Mini ul k'. 50.010. the amount of the ulain- 
lill * dower. alk-gwl lu have bmt agreed upm at her mar 
liage will* the •kaa«'l. ami unpaid at the death of her 
hatband. 

Tlie iMciulant' contended. inter a/u. that I he contact 
nf dower was regulated li) the u*ages ami custom* of Oudh. 
and that b) ll i.m- a*.gr* and fW the agreed aim wnt 
of (lower, if rXitxivr. might I* reduced by the Couit to an 
amount wiilahle to the cireum'laiKC* and puution of the 
Iiu'ImimI ami wife, and they claimed that if the agreed 
tlovm was R*. 50ltXt.it was excessive ami should be 
redwed. 

Tlie Sub-Judge came lo the conclusion that the timer 
was fixed at K*. 5.0OtX). and had not l*en paid. He a!*o 
held that, even if the law of Oudh applied to the case. the 
amount of dower was not extiavagant. and that no ground 
had I'ttn shown for reducing it. 

/AM. affirming the Sub judge, that, even if the usage* 
ami 'adorns of Oudh applied to the matriage in t|ue»lk«. 
no nuvfl had levn shown why the Sub-Judge should in 
Ihe exeriise of hi-discretion have reducevl the ilower in the 
particular ease (165) 

No oMbW *» p'en of the value of the hu*l\ind*s 
property, oi any other relevant ciicumstances tending to 
shew that k'. .w)JW10 was eXvevsjte (165). (UJ //.«,«».) 
ZAkERI BEGUM SaMN.V ItECUN. 

(1892; 191 A. 157 -19 C. 689 (698)- 6 Sar 213 

PRACTICE OF FlXINC. 

-There is malting in the Mahomrdaa law to lnuit the 

amount fualde for dower. The Mahomcdan law books, the 
devilled care*, and the experience of the country, shew that 
it is a fact that sumsv. apparently befuad the means of the 
parties are fixed as dower among*! Mahumedan* from the 
highest to the lowest. (Sir Bnrnti Pentteh.) MlSSUMAT 
MULLEIKAf. MUSSUMAT JUMEF.LA. 

*(1872) Sup. I A. 135(140-11 BLB 375= 
5 W. E 23=3 Sar. 220-III 0 G.Sup Vol.82 

2 Suth 766 

-—AW udwn >>f imeunt—Cimit'i fnenn hi t.—OnJk 

Um A, t, 1X76. 

It is vi common a thing anwmg Mahometan* in this 
part u( tin- world (Oudh) to put into marriage contract* 
(oi dower sum* far larger than the huslun-l can pay. or 
tlian the wife expect* to receiver, that Courts of Justice are 
aimed with large power* over that das* of contract. By the 
Oudh Laws Act. I876.it is enacted that in soch ca*estbe 
amount of the dower to be allowed by the Court should be 
reasonable with reference lo Ihe mean, of tne husband and 
the statu* of the wife (147) (Leri PRINCE 

MIRZA SULENAN K.ADR r. NAWAB MEHDI BlGAM SUR 

kEYA Baku. (1893! 20 IA 144=21 C. 135- 

6 Sar. 347 = B and J.’sNo. 132. 

Reason for fixing. 

-One rea*on for fixing the* excessive dowers is 

notoriously the desire to protect the woman from capricious 
repudiation (827). MlRZA BEDAR BUKHT MaHOMED 
Am f. MlRZA Khurrum bukht Yahya au. 

(1873)2 Suth- 823 = 19 W B 315= 

E. and J.’* No. 20 (Oudh). 


MAHOMEDAN LAW-(C«M.) 

Dower-Amount of-Extmgant uioiuiMCmM.) 

REASON FOR FIXING— (Could.). 

-—Dower is often high among Mahomedan*, to prevtnt 

the husband divorcing hi* wife, in which case he would 
• have to pay the a meant stipulated (165). (Leri Hamm) 
Zakeki Beg I’M r. Sauna Begum. 

(1892)19 I. A 157=19 0 689 (698)=6Sar. 213 

Reduction of-Oudh Laws act of 1876- 

• COURTS POWERS UNDER. 

- See MAHOMEDAN LAW-AMOUNT OF-EXTBA- 

vacant amount—Evidence as to amount, etc. 

(1892) 191.A. 157 (165)-19 C. 689 (698). 
- See Mahomedan law-amount of-Extra- 

VACANT AMOUNT — PRACTICE OF — REDUCTION OF 
AMOUNT. (1893) 201 A. 144 (147)-21 0.135. 

- Primfies H—Centrad f*r faymtnt ,■/ jmtnnt in 

dii. a ni t/nnnuly f.t Urm ofwiirJi lift—Rnunaili 
nmennt in (die rf. 

Un the occasion of his marriage with the plaintiff, the 
defendant contracted to pay l*r ten lacs of rupees at once 
and an annuity of Rs. 1>0 per mensem for the term of her 
life The amount stipulated for was found to be excessive 
with reference to the means of the husband and the status 
<4 the wife, and the question was what was the reasonable 
am.*nt to be allowed for dower under the Oudh Laws Act 
of 1876. 

The Disirict Judge looked at the case as a whole, consi¬ 
dered what was the reasonable amount to be substituted for 
the entile cemtract which cuukl not tale effect and awarded 
a lump .urn to cow all demand* bj the wife. 

The Judicial Commissioner, on appeal, agreed thatlhe 
«*m awarded I? the District Judge was a reasonable sum 
t.. I* granted in cash. But he thought that the annuity 
c«ght a So to be continued in addition, and directed the pay¬ 
ment of the same al*o. 

tW, reversing the Judicial Commissioner, that the deci¬ 
sion of the District Judge was in conformity with Ihf re¬ 
quirements of the Oudh Laws Ad. and ought not to have 

l«n inter feted with (149). 

The Judicial Coenmis*ioner holds in one part of his 
judgment that the annuity is an integral part of the dower; 
Uit when he comes to fix the reasonable amount, he sepa 
rates the two items; he takes a distinction between that part 
of the dower which was payable at once because no time 
fixed, and that which was payable by monthly instalments; 
and be thinks that the Utter ought to be more specifically 
executed than the former. It appears to their Ixwdshif* 
that the District Judge took the course indicated by the 
Statutes, in considering whether the dower as a whole 
excessive in reference to the means of the husband, and in 
considering what as a whole was a reasonable amount to be 
substituted. They are not intimating any general optnicm 
agaimt the award of an annuity in preference to. in or addi¬ 
tion to. a sum down. Each case must depend on its o'" 
circumstances In this case, however, they do not find any 
expression of opinion on the part of the Judicial Comnns- 
sionerthat. having regard to the defendant’s means, the 
District Judge had awarded too little. He does not add** 
himself in terms to that question (148-9). (Leri Hdke*u)- 
PRINCE MlRZA Sl LEM.AN K.ADR r. NAWAB MEHDI BE¬ 
GUM SURREVA Bahu. (1893) 20 LA- 144£ 

21 C. 135- 6 Sar. 347=B. * J-’s No. 1» 

Reduction of-punjab code. Ss. 10. and 11. 

- Af/iiraH/ity t>f—P,'.rtn unier. 

A Mahomedan of the Seem* sect, domiciled in Oudh, and 
a member of the royal family there, on his marriage, bya 
deed executed in tbe year 1838. settled a crore of rupees by 
way of dower. This dower was not demanded during tbe 
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Dower-Amount of-Extravagant amotint-((«/./.> 
Keoucthin of—Punjab Code. Ss .10 asdii- 

(Ctnid.) 

lifetime of the husband, but at his death, which event took 
p ace after the annexation of <W4. in 1X56. the widow 
claimed the whole amount, although it would exhaust the 
entire property of the settlor, and totally exclude hi> heirs 
from succeeding to any part of his elate. The Judicial 
Commissioner* of Ondk applied the provide*,, of the /W 
'?* Code to the case; am! held that, according io that Code, 
the deed was to be construed to mean, nor the ablate 
sum settled for dower, which was from the poitiow of the 
settlor an extravagant dowry, but an adequate provide* 
for the wife; and directed the estate of the husband to be 
div ided in moieties between the widow ami the husband's 
heirs. Upon appeal, such decision affirmed by the Judicial 
Committee, who ketd. 

First, that the Commissioner* were right in uiuiiiag the 
Punjab Code to the case; and 

Secondly, that the CommivMonct*. under that Code, pro 
perly exercised their distrttion in nuking an cquitaUr di»i 
won of the otatr of the Husliand between the widow am! 
the heir* (27/8). (/,../ A7*f*/<*w) MUIXUI DO 
AI.UM NOWAB TAJDAK BtHOOf. MlRZA JUItN Kill*. 

(1866) 10 M I A 252 -2 W. B (P.C.)63 
lSutb. 551 2Sar. 106^B AJ.» No.2'Oudb- 

■-Applicability of. to contracU ma<le provioud). Stt 

PUNJAB CODE. SS. 10 AND 11-AfPUC VBIJIV 

(1865) 10 M I. A 252 (277) 

-- FJfttt—OuJk~Athi<aiiliiy /Awe MV/fWd 

in. 

Do the rules of the I’unyib Code Warrant a departure (run 
the strict law, if law it lie. by which in all «as« a Sum fixed 
as dower is to l« enforced as an absolute deU .* Upon this 
question no doubt can I* entertained. They provide for a 
modification of the dower mentioned in a maiiuge-i-uitract 
both in the case of a divorce and of the death of the 
band. The rules laid down in S 10 . t J. <iv). ami in S. II 
of the Punjab Code base been and are acted upon in ike 
Punjab in dealing with races <4 dower, and they have been 
extended to Oudh (2767). Ml'l.K ah 

Do ALUM NOWAB TAJDAK BaHOO*. MlRZA JfHtN 

RUHR. (1865) 10 M. I. A. 262 - 2W.R (?. c.) 53 * 

1 Suth. 6M * 2 Sar. 106«- B & J* No 2 fOudb). 

Settlement providing eor—Sums sr.cv rid by. 

-Buna fide dthi Io it fatd ui/A ether Mil kmkmd 

or mtrt Itturiliti hr adojnatt fr.t,nm hr Wih. 

It is unnecessary to decide the general question whether, 
when, under the Mahomedan law. extravagant »um» far 
beyond the means of the Itridtgromn to satisfy are provided 
by settlement as dower, mihw are to lac treated ac kma fJr 
debts to be paid fan f.urn with other debts on the death 
of the husband, though they might sweep away the whole 
property from the heirs, or whether they are to !c treated av 
securities for an adequate provide* for the wife ( 2 /OJ 
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of—Second marriage of lady- 


r. .MintA jLn/t.r dumb. 

(1866) 10 M. I. A. 252 - 2 W B (P. C.) 63- 
1 Sutb. 651 = 2 Sar. 106= B A J 1 No. 2 (Oudb. 

Dower-Amount of-Second marriage of lady. 

- -Agreement io fay hi', fir**' and reaumoHe mm 

aeeording lo her rank—Amount alia:,yd on ini marriage 
if may it ouvrded under. 

In a suit brought by the plaintifl-respondent against the 
father of the two appellants, who had been the husband by 
the second marriage of the respondent’s mother, to recover 
the respondent’s share of the mother's dower, it appeared 
that more than a year after the manias, the husband 
cuted a registered agreement, in which he laid: - * 


Dower-Amount 

(Canid.) 

' hc «*■»■**■ 

*!■ *?*«"■»■•**««. a. i, tN0 . 

«*tkAI IHai wm. „ patlknUr v,n, Lri V 

" T >ny r«p» 

” ,hr ■««« -I tkc S a || 

per si-i v. 1 * h , . ' an *° pay •• fair and pro- 

( 437 ). ‘ having ,eg.„«| | Q her .ank 

atJklfiSSlilr^ 4 “ 0,f,h •‘ , ***** ' u,n •'greed u|M«ti 
rf'rr* nu " ,i B t * i ' , * u U‘ ami Rupee. 75.000. 

IXtlTa '"? °" - "’""U i< 4 Might 

TEAS: ** pwtlwecl no mi- 

fis-i £ zzs fSL ?'■«* 

z&zzn? -t *■=-S.*us 

SSrttSt? husband >hnwe<| ,£ 

WUa ijl hu '- 

uiiSitfL rj 2And ,i * ( ' u " 

Jf P->*'*■« awl fo, iliwcr. 

Jill . '*» < »‘“«‘«am.. ,4 the nw. that w»x „« 

g< wnI f-u Mjmg lhat ths Mv«m| fiud l n ,|„. (%,„ l. hm 

—rowg. ABDUOI. Al.l RllVN ; M\«^oqha llEBEE. 

(1871) 6 M. J. 436. 
Dower-Classes of. 

4mJ Mtntd-Mcanm, of. 

j™" of 'n«o two parts, out 

r domkii; 

uSjiflSj* 5 J* *** of the contract 
U jt*L?\ ^ P a, " c,n ' divorce (300). 

(Ud Parker.) llAUIBA HlMl r. 2UBAIDA KlBI 

(1916J 431A 294 38 A 581 (588 9)- 

1 Pitt. W.67• 18Bom L B 999 - 25 CLJ.517- 
361. C. 8731 M L J. 799. 
Dower-Contract of. 

pZZ U \! h’mantnt/y „„dtnt at 

ZziZt - °^ j ‘ 

the !/■ I fw ,hc ^ of kv - 30.000. 

aUhT E *'V ht i,, " , un P ai <‘ 

79-7-SS muria ff <ook place on 

Zut7 ' * ?* ,h - what ,hf was 

Iiin-Two dwawl •'* al ,,a "» «• 


(W Kingidoum.)' MUUEAH DO ALUM NOWAB TAj- nf drftniliii. __ - .1 

DAR BAHOO P. MIRZA JEHAN KUDR. al U(k ” ^ ,ook P>a‘C 

.- - - » lacknem the contract of dower was rccglated l« ih. 


usages and (ustoms of Oudh. ‘' Crt,W *“ "■** «7<hc 
tmSS’oSrS 1 .^ ,hi ' 'he usages and cos- 

£SEL m ZAKERlHfGUM 

Nakina bEGt m. (1892)191 A. 157- 

19 C. 689 (698) = 6 Sar. 213. 

»r,t„, g -Xcauty. 

committed to writing 

hi Koetimes not. \\ ntmg is not mdmptnsaUe for a 

19 C. 689 (696)=6 Sar. 213. 
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Dower—Conveyance of property in lien of. 

-II'//',-*» >'ih of—fries . .. «W - 4 r v»/f o« 

o/J^er-IInl/Jnd')of—Proof of— Quantum. 

The miii u,. by .1 Mahomedan lady against be; huslund 
and ulbeis, inter sift, t« i<x»\ci jx>"t'*ion of mtaia im¬ 
moveable property. 

The plaintiff* vase was that upon liei manugc with ike 
defendant, the laller agiml to settle upon het a dower of 
uni h. "I iupev>. of which one half wa* to be pompt. and 
the othtl half dclemJ . that the .lefendant, not being 
able to pay down the amount of the prompt dower, 
conveyed to her in lim thereof the *uit land*; that >he 
took po"c*M<ai of tin piopeiI). and irmatneJ in pusso- 
Sion theieof till shortly Ufmc the suit. when she had been 
obliged, incuiixqueiwe of her husband*cruelty and mis- 
conduct, to leave hi* Imu-e; ami that the defendant gained 
over to hi* Mile the officials in e lrargc of the <kxui»cM>, and 
tliu> ousted hei fiom p«"C”ion of the lands. 

The defendant's ca*e »a> that he had never settled a»y 
propelty in lieu of dower upon the plaintiff; that he had 
paid to het all her doner both prompt and defetied. and 
had taken release fiom her, and torn up the kabeenamah. 

The questions for decision mere (1) nhetber the delm- 
dant had executed in favour 0 ! the plaintiff the cemveyance 
of the property relied upon by her in lieu of doner and (2) 
whether the release set up by the defendant was executed 
by the plaintiff. 

On the fit'l question the Courts below eoncurred in find¬ 
ing that the allegation made by the defendant that the 
entire amount of the dower had been paid, and that a 
release had been executed by the plaintiff could not I* 
admitted. Their Lordships upheld that finding. 

On the second question the High Court held, reversing 
the Cootl below, the plaintiffs ca-e proved. Their lord- 
ships alhinnl the decision of the High Court. 

•Strong evidence was adduced in support of the plaintiffs 
c-»e as regards the execution of the document set out in 
the plaint, and. though the evidence of possession «a> 
slight, it was as much as could le reasonably expected in a 
case in which a husband and wife had undirided sbaus in 
tbe same property FUKHURUODLES MAHOMF.lr A HSUS 
( HOWDKY V. KUMKOOMSSA KHAIOUN. 

(1872) 9 M. J. 141 
Dower-Deferred dower. 

- Payment of—Time for—Controlt txfreu 41 /.*— 

Contrail >t,i profiling lor it- Time in eat, of—Fixing 
of—Cirthmitantti to At ..mtJtnJ in. 

In the case of deferred dower, it b indisputable that the 
term to which payment i* to be defeired may be fixed by 
the contract; that, for example, the husband is at liberty 
to stipulate that the di.wer shall not be payable until dirorce. 
or his own death (827). Qf-nt whether deferred dower, 
whenever no lime for payment is expressly limited by 
Contract, must I* presumed to \x payable on the dissolu¬ 
tion of the marriage by the death of either husband or wife; 
or whether it becomes demandaUe only on tbe death of 
the husband ( 821 *). dear proof of local usage mignt have 
some bearing upon the question ; but it ought not to be 
determined by mete considerations of convenience (828). 
MlKZA BEDAK BUKHT MlRZA KHURRUM BUKHT. 

(1873) 2 Sutb. 823-19 W. B 315- 
R A J.’sNo. 20(0udh). 

—- Payment of—Timt for—General lai-ai to—Punish 

Code Hi* ihrogatm*—Prompt dower—Timt of payment in 
cast of. 

As regards the question whether the dower is not payable 
except upon the dissolution of the marriage by divorce, or 
upon the death of the husband, with the consequence that 
no suit for its recovery by tbe representatives of the wife 


MAHOMEDAN LAW -(Canid.) 

Dower—Deferred dower- (Contd.) 

• ill lie daring the husband's lifetime, the general Maho 
m.edan law on the point is not controlled or affected by the 
Punjab Code. The only articles which could have this 
effect arc the 10th and 11th of S. 6 of the part entitled 
Principles of Uw. These, like the other portions of this 
somewhat informal Code, consist of a statement or recital 
of what tbe general Uw is. followed by provisions for tbe 
modification of it. in its practical application to the Punjab. 
These rrtitah cannot be taken to have altered tbe law, 
Ixvau* they contain an imperfect or inaccurate statement 
of it. And the particular articles under consideration 
certainly do not contain an exhaustive exposition of the 
Mahomcdan law reUting to dower, and the circumstances 
under which it becomes detnandable. The first contem¬ 
plates only the event of a divorce; the other that of the 
husband's death; neither makes any distinction between 
prompt and deferred dower; and both assume the demand 
to be excessive. If then by the general iaw, dower, whether 
prompt or drferred. may be claimed from the husband by 
the heirs of the wife on the divsolution of the marriage hy 
her death, that pari of the law is not abrogated by the 
Punjab Code; although it nay be tree that the power 
given to the courts to modify excessive dowets is capable 
of being exercised in such a ca*. as well as in tbe parti¬ 
cular cases expressly mentioned in the recitals (827). 
MlRZA BlDAR BUKHTMlRZA KHURRUM BUKHT 

(1873) 2 Sath. 823-19 W. B. 316- 
B4 J.’sNo. 20(Oodb). 

- Prompt or—Mo ttprtu itipnlation si lo—Efari- 

When it is not expressed whether the payment of the 
dowtr is to be prompt or drferred, it must Ire held that the 
whole is due on demand (829). MlRZA BEDAR BUKHT r 
MlRZA KHURRUM BUKHT. (1873) 2 Suth 823- 
19 W. B. 315 - B\ J.’S No. 20(0udb). 

- Peltate of right to—Pits hy hmland tf-Onui *f 

rroof of 

Where, in a Mxit by a Mahomedan wife to recover lro« 
her husband her Jyn mohr. alleging that that the husband 
had divobed the marriage by divorcing her. the dissolauc* 
of the marriage was admitted by the husband. Mi. that'« 
was to him to make out that tbe wife bad given up the 
rights which fnms facie resulted from the dissolution 
($97). (Lari fringp/oum.) MOONSHEE BUZUL-UL- 
KAHEEU V. LUTEES UT OOS NISSA. 

(1861) 8 M. L A. 378 = 1 W. B 67-1 SntM*J£ 

- Sml for—Dtftn/t le—lhranamak and KM* 

*amah Stained hy font and fraud from wife itu**"** 
to af.rd. . , 

Held that an Ibranamah and a Khoolanamah obtained oj 
the husband by force and fraud from his wife were no 
im« avail, when used by him as a defence against the 
claims of the wife for the recovery of her dyn m:kr on 1 
allegation of divorce by him. than they would havehadw 
the husband were suing upon them as plaintiff to etfM« 
rights secured to him (399). (Lord A 
MOONSHEE BUZUL UL R AHEEM r. LUTEEFUWJH-Ng^- 
(1861) 8 M. I. A. 378 = 1 W.B-67" 
1 Suth 446-1 S»r. 794. 

-Suit for—Limitation. Set LIMITATION ACT OF, 

1908. ART. 

Dower—Fatmi dower. 

- Mature of. ., 

Tbe «um of Rs. 107 represents the so-called 
.lower or the legal minimum to which the wtdo* 
Mahomedan is entiled (715). (Lord Salttun.) MUSAH 
MAT HAFIZAN BIBIMUSAV.MAT SUBA BIBI. 
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Dower-Fatml dower-(C\w/,/.) 

„ (!•**) 18 1- W. 670=A L B. 1923 P. C 29= 

37 C.L.J. 461 =L. B. 4 P. C. 95 = 27 C. W N 854 = 

44 M L. J. 714. 
Dower—Gift tn lieu of unpaid. 

--Acceptance by wife of-No agreement as lo- 

EJeclion by her subsequently to acceut-Effect. Set 
MAHOMEDAN LaW-GHT-TRUST- GIFT THROUGH 
MEDIUM OK. (1916) 43 L A. 212 (220)= 38 A 627. 

- Factum of—hw „< to-Dtciuon of—Exert 

•‘mount of dsTUKr—DuiuoH <11 lo—Xeifiuty. 

On an issue as to whether an oral gift of an estate had 
been made by a Mahomedan in favour of his wife, the gift 
being sta ed to have been nude in consideration of a dower 
of a certain amount, which remained unpaid, it H not 
necessary, in holding in favour of the gift, to afina that 
that amount of the dower had been agreed up* pn>« to 
the marriage. (Sir Montagu Smith.) KaMARUNN'BSa 
B lBl v. HUSSAINI BlBt. (1880) 3 A 266 (274)= 

3 Sutb. 804 - 4 Sar 185. 

- Va/iJily of—Am r.w«f 1/4/e j h Ac A at—Error *< t. 

—Effect of. 

A gift by a Mahomedan to hr. wife of all hi* property, 
which was considerable, wa' stated to have been marie in 
consideration of a dower of Ks. 5l.«W which remaund 
unpaid. There was *ome question as to whether that large 
sum had been agreed upon at the time U the marriage, the 
suggestion bring that it was only a nominal .urn. It was. 
however, acknowledged that some dower had been agreed 
upon. 

HtU, that the precise amount was not material to vm- 
tain the gift, Uvaus* any amount would be a sudkkat 
consideration for that purpose (808). (*/ Mmrtagmc A. 
Smith.) MUSSAMUT KaMaR-UNNiSSa Hill r. Ml’SSA 
MUT HUSAINI BlBl, (1880) 3 Sutb 804 3 A 266- 

4 Sar 186 

-Validity-Delivery of |»s«e»*ioo— Necessity. See 

Mahomedan Law-Gifi-Trust-Gift through 
MEDIUM OK. (1916) 43 L A 212 (229 31) - 

38 A 627 (643 4). 

Dower-Intereil on—Award of. ai equitable 
compensation 

- WiJen'l right to. m mil Ay iaiAr */i hnr to rtcoptr 

from her foii/won 0 / etfote oil***! to At Uhn Ay her to 
lalnfy J<tvtr Jitt. 

Where a widow is allowed to take possession of her 
husband's estate in order to satisfy her dower debt with the 
income thereof, it is either on the basis of some definite 
understanding as to the condition on wbwh she should 
hold the property, or on no understanding. II there b an 
agreement, express or implied, that she shook! not I* 
entitled to claim any sum in ewess of her actual dower, she 
must abide by its terms. Bat where there b no such under¬ 
standing, and a claim for interest on the unpaid dower is 
made as in the present case the question arises whether, on 
equitable considerations, she should not be allowed some 
reasonable compensation, not only for the labour awl res¬ 
ponsibility imposed on her for the proper preservation and 
management of the estate, but also for forbearing to msbt 
on her strict legal right to enact payment of bet dower 00 
the death of her husband. Their Lordships think that she 
is so entitled, and obvioasly compensation fur forbearance 
to enforce a money payment is lest calculated on the Uasis 
of an equitable rate of interest. This appears to be coosb- 
tent with the chapter on " The Duties (Adab) of the 
Kari " in the principal works on Mussulman taw. which 
dearly shows that the rules of equity and equitable consider¬ 
ations commonly recognised in the Courts of Chancery in. 
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MAHOMEDAN LAW-4CW) 

fg- 

in * e *" ,a ****• ^ 

ST*. ,hc " ^ipx 

Dower- Lien for unpaid 

Dower Nature and incidents of 

~r£s r, , ‘*" A 

t pSK 

IIUMEEUA r. MUSSAMUT BUI.HFN Cmh ‘ 0r '- M « SS ««UT 

(1872) 17 W. B. 525 (527) - 2 Suth. 599. 


-- CSorgr if 4. 

U "*" the Mahomedan taw. a 
" **' husband s 


widow 

f'tate 


‘Liming 
is in no 


30L W 198 50C L.J. 187 1929 M W N w* 

MfULT.Ws.l.tTlKSg: 

. , 67 M. L. J. 361. 

—^rr- for «f«nr- AWreW innAtnls of 

^SafaSS-S 

payable on the dissolution of tke contract ulk, < ^ Cf [ ed "' 

of *, „„„ „ „ d„„,r 1 

husband out of his estate. Her right however ^ ° ' he 
than that of any other unsou. d ?. Jr. 15 "° 6^ter 

s»i=SS5r*as 

hb estate, to satisfy her -i,h i h ^ 0r parl ol 
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MAHOMEDAN LAUM<V*f.) 

Dower-Nature aud incidents of-- OntJ.) 
until il i» >ili*lii <1 Hi' i' '-IM the Bm for 
(loner, and thi> i* the only fre-liMf V Sen »f thr Mu«aln.an 
lair which has rwittftl im*snitk« in the Britt* I*Ban 
ami at thi' l-«a»«l (300-1). (/,rJ Pntff.) 
II \MIKA Hi HI ZlHAIliA HIM (1916) 43 I A 294 - 
38 A 581 (588 9)- 14 A L J. 1065 = 
20 M. L. T. 505-0916)2M. W. N 551 = 
41. W. 602 21C W N. 1 = 1 Pat L W. 57- 
18 Bom. L R 909 25 C. L J. 517 - 361. C. 87 - 

31 M L J. 799. 

Dower-Oudh-Law applicable in 

- Mlh.m,-iiu hi*' —('*«/••«—/Viv/ >•/ 

On what grounds is |lu application of the rules LkIiW 
in the Aitiilo of the r.in>.M-«k- 1 « lw ca.lu.fcd fr.*. ihe 
present cate ■ If they arc to l« excluded. il ma*t be on the 
ground that there i'some /.« /* /. •* special cu'Iom. in 
Oinlh l>) whi.h tin Ian nfdouw in that Country differ* (nan 
tin- Ciiiei.il MahomoLui la* l-it w-h »«-ti>« i* pie- 
tended (27b) (LiJ Km. «.) Ml IK AH Ihl ALIM 
Now Mi Tajdar HaiioO: MD/aTehan Kidk. 

(1865) 10 M I A 252 - 2 W. B.(P C.)53 ■ , 
1 Suth 554 2 Sar 106 R & J.sNo. 2 Oudb) 
Dower-Payment of. 

-.4 IdilKuJ (iU—Tnmfir Ay avy *f—Pr,mmf 

hot—On in *i fr-'f—Plvfirly tmmf/rifj •nh/Jitulfr 
{<jnn\il/Ht in ammmt ,mJ ikirub't t* J.<>yr t/jim. 

Where there is a debt to a »»iy large amount (in roprtt 
of (loner, as in thi' case) and there i* a delivery or transfer 
of something (Government paper) which is substantially in 
amount and character the equivak-nl of that »hkh the 
debtor ought to have provided for the creditor, the pirwimp- 
lion of law i» that the thing given by the drbtor to the 
creditor i* given by way of payment and sali*facii*». and 
not by way of additional gift leaving the original debt un 
settled i and the onu* i'on the person who alkp . that there 
was a gift in addition to the debt, to give MiPkient ami 
satisfactory evidence. IFTIKAKINNISSA B»Gl M r. 
Nawab AMJAH Aid KHAN. 

(1871)7B LR 613(650)• 2Sar.659 
6 M J 230 2 Suth 420 R It Js No 9 (Oudb). 

.- •prftomfit* n >'/. (rm p><<fifty Km; It ft uilk Kr 

to obtain paym/Ht by tint fiUftnm -W ,*/. T «<-«r tf pt.- 
firty by Kr and Kr kart ftr 15 pan. 

Where a Mahomedan widow was put in po*se**ion of the 
proiscrty of her hudunri in order to obtain by that posse* 
sion payment of her dower (Ks. 10 . 000 ). awl *e. aod. 
after her death, her heirs, continued in pu"«>'i«>n for |5 
years, KIJ that there wa« a very strong pcoumptiou that 
ihe dower was paid off (375). Nawab Mahomed ! 
AMEEkoonniN Khan r. Mozctfek Hussein Khan. 
(1870) 5 B L R 570=14 W. B 5 2 Suth 334 = 

2Sar 585 

- Pr. fifty Kit Witk UtJiK* /.• Mfim—Smt nfinal 

hit k/ifl f*r r/trtvi y,•/—Aftmat m-Tdimf/—Xffft I 
11 ty—Bnut .<l-/k(f,t in—F.'rm •/. 

In a suit to lecover from Ihe heir of a Mahomedan widow 
property left with the widow in order to obtain by that 
possession payment of her dower, the proper course would 
be to direct an account to W taken with a view to see if the 
dower had been paid, and in that event, to make the heir 
repay the difference; 0 *. if otherwise, to order plaintiff to 
pay the difference as the terms of obtaining possesson of 
the estate(575). NAW’AB MAHOMED AMF.ERUDEEN KHAN 
V. MOZUKFVk HOSSF.lX KHAN. 

(1870) 5 B. L. R 570 = 14 W. B 5=2 Suth. 334 = 

2 Sar. 585 


MAHOMEDAN LAW-(tV,^.) 

Dower-Payment of-(CW^) 

-Time of—Deferred dower—Time in case of. 6« 

Mahomedan Law-Dower-Deferred dower- 
Pavment of. 

-Time of—Prompt dower—Time in case of. Set 

Mahomfdan Uw—ix»Bnt_ prompt dower. 

Dower-Prompt dower. 

-Deferral or—No express stipulation as to—Effect. 

ste M\homeh\n Ltw— dower—Deferred dower- 
PROMPI <»R. (1873) 19 W.B. 315. 

'-Meaning of. S„ MAHOMEDAN LaW-DOWER- 

, Ci vvies of. (1916) 431 A. 294 (3001)- 

38 A. 581 (5889). 

I -Nature of. Sff LIMITATION ACT OF 1908. ART. 

(1875)21. A. 235(239). 

-Payment of-TIfcc of. Sff MAHOMEDAN LAW- 

Dow Ek-DE> Fkk> I) IXJWER— PAVMFNT OF—TIME OF 
—General uw as to and Limitation act of 1908. 
ACT. (1872) Sup. I A. 136(140)" 

(1873) 19 W. B. 315 

|-Suit for-limitation. Sff LIMITATION ACT OF 

IWK. ART. 

- Suit ft*, by \iifft boti Jurm; kutkin/i h/rlim/ 

-MnmUmtbihtf. 

It cannot be maintained. a> to dower which is prompt, 
aud therefore exigible by the wife during the coverlore. that 
by the general Mahomedan law, such dower is not payable 
except upon the dissolution of the marriage by divorce, or 
upon the death of the husband, and that consequently no 
»*iit for it> recovery by the representatives of the wife will 
lie during the husband's lifetime (827). MlRZA BEDAR 
Bl'KHT r. MlRZA KHURRUM BUKHT. 

(1873) 2Suth 823-19 W.B.316- 
R 4 J/i. No. 20 (Oodh) 

- Tnnfft fi<\fifty by luiKind If vift »« lit" ^ 

—bttf tat. n by K' "*d<r. 

On the occasion of his marriage wilh S, A a Mabomedaj 
contracted to give her a certain dower, of which one thira 
wa» to be prompt. On the same occasion it was agreed that 
h should, in satisfaction of that portion of the dower which 
was prompt, make over to her twenty two villages forming 
part of his eenindaty; and he did accordingly makeover 
the said villages to her by a kabinnamah. The transaction 
opcm the face of the kalinnamah was a transfer of the said 
villages to S in satisfaction of the one-third of her agreed 
dower. It (fid not reserve any rent whatever. Il M ** 
make any mention of or provision for the pajment of Ik 
G overnment revenue payable in respect of those prlicuU/ 
villages; and though it did not rontain any words of inheri¬ 
tance in the stria sense of the term, it did not contain any 
express direction that the enjoyment of the villages grant™ 
should be limited to any particular time. By an ikramamah 
executed a year after his marriage F created a sub-ienn* 
or dependent talook out of the 22 v illages as then constituted 
under the name of Bassoolpoor. on which he received a 
gross rent of K*- 49. 

In a suit brought by the successor in interest of A for £ 
hancement of the rent of the said sub-tenure. ktU M 
nature of the traosaaioo evidenced by the kabinnatnan 
afforded strong ground for the conclusion that the village 
were intended to be made over to S absolutely, and for a" 

i_ cx# 

S was entitled to the third of her dower absolutely. SM 
might have disposed of that as she pleased ; and when, m 
Ben of that she took a grant of the villages, the presump¬ 
tion is that she was intended to take an absolute interest 1 
may seem strange that no provision was made expressly w 
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MAHOMEDAN LAW-(tW4) 

Dower-Prompt dower-(cvw.) 

Ihe instrument for the payment of the Government rnmr. 
Hut the Zemindar may have been willing 10 take the whole 
ofthe Government revenue upon himself; anti his doing 
this may have bera an dement in the settlement of the mm* 
upon which the third of the dower was to be given up (173). 
(Sir Jamti ll\ (Vrtv/.\) SADUT AL1 KHAN i. Kll XJt H 
ABDOOLGUNNEE. (1873) Sup I. A. 165- 

11 B. L B 203 -19 W. R 171 - 3 Sir. 229 - 

2 Suit 788 

Dower—Release of claim to. 

- Imfr.’ijh/ily tf—CirthmUdmn imdi.tlirt 

It U in the higher degree imptolcablr thai the wife 
shook!, within 10 years of her marriage, relinquish the large 
sum of 9 lakhs of rupees, constituting the amount of her 
dower contracted for for so small a 'um as Rs. 10.000(827). 
MlRZA BEDAK BUKHT 1>. MlRZA KHURRIM 1st KHT 

(1873)2 Suth 823-19 W R 316- 
B A J‘s. No 20(0udh) 

-Onus of proof of. Stt Mahomedan Law— 

Dower—Deferred dower—keluse ok cum 
TO. (1861) 8 M I A. 378 (397). 

- Writing griJwiat—Ahtmt td- 

writ froM—Cmiittmi. 

It docs seem incredible that, if the wife w*. entitled to a 
large dower, she should have given it up without the hu< 
band obtaining from her some writing or other authentic 
evidence of her having so released it, particularly as she had 
once before sued for the prompt dower and had obtained a 
decree and that suit was very formally compro*i-ed. 
KHAJAH GONMUR A LI KHAN V. KHAJAH AHMED 

KHAN. (1873) 2 Sutb. 882 (885) 20 W. R 214 

Dower-Relinquishment of property by son in 
satisfaction of. 

- ElMt tnktn by Utdttu nndtr. 

A relinquishment by the soo of a Mahomedan of his 
share in his father's possession in satisfaction of the latter's 
widow's claim for dower would be//m.i fjtit absolute, and 
if it is absolute, the widow would take the whole property, 
subject lo the claims of other creditors. 

An arrangement between a Mahomedan widow I a claim¬ 
ant for unpaid dower) and son. whereby the latter relin¬ 
quished his share in his late fathers prooerty. was constru¬ 
ed by the High Court as giving the mother only a life- 
interest, the son retaining the legal itverMto. but the Privy 
Council reversed the same on the ground that the creation 
of such a life estate did not appear consistent with Mata 
ntedan usage. MUSSAMUT HUMEEDA n. MUSSAMUT 
BUDI.EN AND THE GOVERNMENT. 

(1872)17 W B 626(627)-2Suth 599. 
Dower-Bight to. 

- IHvertt—Right l* tnhrt dtmtr ft. 

On divorce the wife would be entitled to her *vuer. not 
only to the prompt dower Iwt to the whok of it. KHAJAH 
GONHUR AI.I Khan v. Khajah ahmed Kh\n. 

(1873) 2 8utb 882 (885) = 20 W R 214 

-Release of.' Stt MahomedaN Law-Dowek- 

KELEASE OK CLAIM TO. 

- Stvpt «f-S*U •( imm<K\U/t frtftrty t( biihmd- 

Potvtr of. 

Under the Mabomedan law. a widow's right to dower 
does not confer upon her a saleable interest in the immove¬ 
able property of her husband. (Sir Jtku EJgt.) P.tRBATl 
r. MUZAPFAR ALI KHAN. (1912) 34 A 289 (293)- 
(1912) M. W. N. 417-11 M.L.T.316- 
0 A. L- J.450-160.L J- 468-14 Bom.L B.460- 
16 0. W. N. 013 -16 L 0-196 - 23 M. L J. U. 
181 
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MAHOMEDAN WMCtaftf.) 

Dower-Bight lo-fCM) 

—WaUrMi ,f ttift frm ,fifty of Au.banJ- 

tfat i*/. 

In coorideialkm of marriage, a Mahomedan promised to 
pay his wife a dower of the sum of ten lacs of rupees. a„d 
an annuity id Rs. 150 pet mensem, for the- term of her life, 
for the purple of be, perxmal expenses H,U that the 
wrfe s withdrawal from the society of her husband had. 

,7 J 37 1 k,nS ’, D0 . tWn ' « hfr <»«" «o done, (H7). 
(L-rU H'*i.,,t.) PRINCE MlRZA SUI.EMAN KADk r. 

Nawae Mehiii Begun surreva Bahu. 

(1893)201. A. 144 21 C. 135-$Sar. 347- 
R- & J.'i. No. 132. 

Dower-Suit for. 

Deferred dower. 

--Suit foe. Stt Under MAHOMEDAN 
-DOWER-DEFEkRID DOWER. 

LIMITATION. 

- Stt Limitation act of 190». arts. 

PROMKl DOWER. 

--S"* Under MAHOMEDAN LAW- 

Dower—Prompt dower. 

w idow-suit rv. against husband's heirs. 

Z7~ ( k4,t< " , f'“ *■/ d 0 Htr dfbt—Dttrtt trtnhNt- 
II hr tmriMfi U-CtmftU*ry tf Cmrt tc pa,, 

dttrtt. 

//.a Shia Mahomedan. executed certain deeds by which 
he disposed of his immovable properties, lie died subse- 
quently. tat inf A. his sister, his sole heir. Shortly after 
his death his widow . n s|,i s ted a suit against A. the persons 
interested 10 her husband's abenationv and certain other 
cmhtorsof her husband. She claimed by her plaint that 
those alienations were invalid, and that she was entitled lo 
recover her dower debt from the properties. She prayed 
for a deuce for a certain sum. for a declaration that the 
propetuet specified in the Schedules to the plaint were "the 
heritage ' of //. and that “ the plaintiff be empowered 
lo recover her decree from them.- A specific ismewas 
rai^d at the hearing of that suit. " whether the dower 

' ' : c “ ,,om ,hc "*"‘'oned 

in the plaint. The decree passed in the suit in favour 
of the widow ordered " and decreed that this suit be decreed 
w.ih costs and interest .... that Rs. 40.000 and 
owerJdumh,. ... be declared Ihe dower debt of 
the pfaiQtiff, that the properties entered in Schedules Nos. I 
and 2 to the plaint be treated to be the properties of//'' 

(the husband)'from whkh the plaintiff is entitled (tore- 

cover) the decretal money ." 

NtU that the decree, on its true construction, created a 
charge on the properties in respect of the dower debt of the 


The widow in her siit was not seeking merely to be put 
m a positKa to execute a money decree against the estate. 
l»t was asking the Court by its decree to imprint upon the 
properties a specific lulility to satisfy the dower debt, or in 
rther w«d». to charge the properties with the payment of 
this particular dew. 

Sttb/t it was within the competence of the Court in the 
widow s suit to make a declaration creating a charge. (Sir 
Cttrgt Ijmmdn.) SAIYID QaSIM HUSAIN V. HABIBUR 

J 192 !’,? 1X254 8,8 FltM8c 

27 A L J 777 =31 Bom. LH 879 - 33 C. W. N. 926= 
117L C. 10 = 6 0. W. N. 613=30 L. W. 198- 
50C. L J. 187= 1929 M.W.N. 673 = 10 PitL.T. 851 - 
A.I.R. 1929 P.C. 174=67 M. L. J. 361. 

—/*l4r*t„n,H..fAtr mtrnagt witk alltgtd hut- 
UnJ-Frffnriy tf-AgrttmtHt ft, dm, kfli not froud. 
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MAHOMEDAN LAW-tcWY.) 

Dower- Salt for—fCWY.) 

WftlOW— !>UII IU. .V:\INM IIUSKAMt'S links— 

[t'ntJ) 

Tilt appeal inn; <«ll <4 a *wt lirnaghl If thr |(iii!irt. 
claiming dower which, ‘h* alleged. wa* upm 1*1 at 
the time of her alleged marriage with A. ihe wife >4 
A and two of hei son' l»y th.it wife. The *uit »rer**aiily 
involved the con*ider.>tirm of the qutv’iun id nuiriage. ard. 
accordingly, two i**.ie* woe settled. ora- toi*in- the que*tiun 
whcth> r the plaintiff had been manic I to A. and the i*hrf. 
raking the quoti-m whether th; amount of d"«er which 
.die claimed u.i* really agreed upon at the tim of the alieg 
id marriage. 

The trial Judge found. «« the evklence. L-tli i**o* 
against the plaintiff and di>mi«ed the *uit. 

On appeal, the High Couit agreed with the fowl LViw 
in the finding i'to the dower. but.ame toampp^e 
«<Hklu*iott on thei'MH- of mauiage. They ^.iHiSn-iy 
ntodifiid tk th.MV of I hi* trial Judge to that extent. and in 
their own device incited a AnLiration that the plaintiff ] 
was maiik-d to A. 

(Wre, whether th*- dnlaralect a> to nuniage wa* | 
warranted hy the original plaint, whkh .imply- xw-ht itlxf 
by recovety of the dower. SHoJ.tNT All KHAN 
MUSSAMUT Mukhdoom Jan. (1872) 8 M. L 185 
- EviJ,Wt—LilifiMi<m Ittowx W ut/r— 

Vffi'lltli'HI lU—.UlNWlfo/lIf .*/, 

In a suit for the recovery of di.«cr brought by a 
Mahomeilan widow again* the heircof her drcea*ed hu* 
band, the question wa» as to the amount fixed f w dower. 
The husband had. during hi* lifetime, brought a suit again*! 
the wife for CMCriMn id an award whi.h purged to 
put her in potion of the hu*ban«r> property in t.meof 
her claim to dower. 

//M that the deposition* in the prior suit were not ad 
miv‘ible in e'idence. 

They can only Ik used either for the purpose* of t ro*» 
examination or for purpose* nf admrviows marie a* against 
a litigant party, or of course in ca*e of a witnev* being dead 
or unable to lie found. (L*rJ BmkmHtr.) MUSSUMAT 

Fakrunnissa r. Mon.vi Izarvs Sadik. 

(1921) 25C.W N 866 (872) -631.C. 698 -17 N L B. 72. 

~- hiJtMtf-tilifiitm Ar/.-.Ave 4*/A»*V 4 W at/,- 

Hmhnd'i (ondud and iM,m<nh in-tint of. 

In a suit for the recovery of dower brought If a 
Mahometan widow against the heirs of her deceased husband 
the qucslkm was as to the amount fixed for dower. The Ka- 
band h*l. during hi* lifetime, brought a suit against the 
wife for cancellation of an award whkh purported'to put her 
in pos**si.*i of the husband’s property in lieu of her claim 
to dower, 

ff<IJ that, whatever misconduct the husband had bent 
guilty of in regard to the trial of the earlier suit sa> not 
misconduct by which the heirs woukl be affected, and that 
a statement made by hint would not operate agiinst them 
by way of estoppel. (Lord Fwkmjittr.) MUsSUMAl 
FAKRUNNISSA r. MOULVI-I/AKl'S-S.ADIK. 

(1921) 25 C. W. N. 866 (873)=631. C. 898 - 
17 N. L R. 72. 

- ft a rat laws ahtnahont ot ttUU kfitnanJ f/ndm; 

—Validity ef—DntiruUm— |j* pendens -~.\tfJuahl,ty 
of rut, of. 

A Mahomednn of the Soonee sect died, leaving behind him 
three widows and a son. The widow* claimed large 
of money oa account of dower. But before any proceeding 
had been taken by the w idows to recover their dower, the 
son. who was in possession substantially of the whole of the 
deceased’s property, mortgaged a portion thereof to secure 
the repayment of a sum of money advanced to him by the 


MAHOMEDAN LAW-fO/Y.) 

Dower-Suit for -(ContJ.) 

Widow-Suit bv. against husband's Heirs- 

(f mid.) 

mortgagee. Use widow* ibrn obtained a decree that the son 
«ru*t a-count for the a**et* of the estate of the deceased 
whkh had cook to hi> hands, and that to the extent of 
those asset* he was liable to pay the amount due to the 
widow* in re*pevt of their dower, the widows, in reject of 
their claim ranking /mm with other ordinary creditors 
of the estalr. 

f/t/J that the mortgage bund executed by the son ga»e 
the mortgagee a title lu the estate which had been mort- 
gaged by the bund before the institution of the suits by the 
widow*, and that the* tights of the mortgager and of those 
*bo claimed under the sale in execution of his decree were 
not affected by any of the prureeding* in the widow’s 
soils (223). 

The vm had. pending the suits brought l>y the- widows, 
executed another mortgage lond to another person, and the 
appellant in the other appeal claimed under a sale in exteu- 
tMt of a decree up«<t that mortgage Lord. 

H<U that, there was a great distinction between the 
oositHO «f the mortgagee under the later mortgage and that 
>4 the mortgagee under the earlier mortgage, and that the 
mortgagee under the later m^tgage and all persons (Liming 
under him, ■« under the sale in executionof the decree upon 
Si* bond, were bound by tlie decree in the suit instituted 1 $ 
the widow* Iiefoce ihe’bmd was executed (224). (Sir farvi 
f. wofl) Svud Baza vet Hussain r. Dooli Chunp. 

(1878)61. A 211-4 C. 402 (409 10) - 3 853. 

—Interest on dow« in—Award of, as equitable com- 
pen*atkm. Sa MAHOMEDAN LAW—DO'VEK—INTER 1ST 
on (1921) 25 C- W. N. 866 (876). 

- Snt'ffuiNl mil fy kit ai tardi-.i/jintoinihlity- 

C.P.C.of 1908. 0.2 . R. 2—iJfert. 

The plaintiff-rr*pondent. the widow of a deceased 
Mahoraedan. sued to ireovet the entire property left bj him 
from the defendant, his brother, who had taken powvien 
of the same •« the death of the deceased. The plaintiff 
alleged that, according to the custom and the entries made 
in the *eltlenient uujikulin, she was entitled to successicn 
and to inherit the entire property left lay her deceased has- 


The plaintiff had prrvirmsly brought a suit against the 
defendant, in whiih *hc claimed K*. 30,000 for dower. A 
• decree for Ks. 166 wa* made in that suit in an appeal bj 
the plaintiff from the order of the District Judge who had 
<ti*miv*ri the suit. The question for decision was whethet 
the *ul»seqoen» suit was wholly barred under S. 43 of C. P. 
I C. of 1S82 by the decree in the dower suit. 

H,U that it was not (158-9). 

The dower *uit did include the whole of the claim m 
ie*pe»t of the cause of action in the suit. ;i:„ the right to 
dower and the non payment of it. No portion of that cUt® 
wa» either relinquished 01 omitted. It cannot be said that 
the cLa ; m of the plaintiff as heir of her husband to the whole 
of hi* property was a portion of her claim to dower. 
caw*e> of action in the dower suit and in the present suit 
arc distinct, and it was pointed out by this Committee in 
case of the Kajah .4 Pittapur (L. K. 121. A. 119) that the 
c<*r**p*>din£ section in the C. P. C. of 1859 doe not 
that every suit shall include every cause of action or every 
claim whkh the party has. but every suit shall include the 
whole of the claim arising out of the cause of action, me*j> 

, ing the cause of action for whkh the suit is brought 
(158-9). (Sir Bukard Cmk.) MAHOMED KIASAT AU f. 
MUSSUMAT H.ASIN BANU. (1893) 20 L A. 1» 14 
21C.157(162-S)-6^tf4 a 
B. h J.’s. No. lSS(0ndI»> 
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MAHOMEDAN LAW-ICnA/.) 

Dower-Suit for-(OW.) 

Widow s son and heir-Suit by. 

- Diuiir',' Pita hy hniemd of-Omnsf>*f.f. 

when,tea sun by the tm mi mtvi the kteafa 
deceased Mahomedan lady, lo mom from hi. father the 
plaintiff's share of the dower contracted to lie paid liy the 
defendant to the rlecraserl. the plaintiff proved the contract 
for the payment of the down «<: op by him. kjd that it lay 
upon the defendant to prove that his wife's cbim ft* d-wer 
had been sati.fied by him in her lifetime. and that the 
burden of proof was not nude lighter by the tirvuisUxr 
that he fairly disputed the contra.I for the payment.* 
dower and contended Hut the negation, which he podo-cd 
to have satisfied, was a very differen. .me (ft>). MlRZA 

BtDAk Bi'kht Mahomed ali Bah\dooh 
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MAHOMEDAN LAVJ-(ContJ.) 

o( “■-«• 

m ^SSSVSS mm m ® 

H—Lum if end .dun , 1 . 

mrn fSu\7! ,5 . a »" the strict sens.- of the 

uch '^ h) Mussu ' u ' kebek 

t'ACrll'N r. MILIkH HaMID HOSSEIN. 

11871 > 14 M 1 A 377-10 BLR. 45 (P. C.)*= 
ir 17 W. R H3. 

If thi «i ZL'lZln' f " r 

of h!t£l "r* * implicd 

1 . hok oSfr hr,r> ' wb, » n ' po^ssion of the 

- WiC ttCate. 10 sat.sfy her Claim with the 


•/Ks/nn •*V«ll t ttM 11.111 AIAA/H »*, MlR/A 

KHURKUM BUKHT YAHVA All KH\N KaH.UXJOR 

(187312Sutb 823 = 19 W R 315- —V . 

R HI No. 20(Oudh). .,*h ^“C therefrom she 1 . entitled to retain 

l^pos**** util it t> satisfied. This is called the 


Hamira Bibi f. ZUBilDA Kibi. 

1.4 t ; 19l ®H3I.A.»4-38A.581(688fi)- 

H A. L J 1055 - 20 M LT 505-4 L W. 602. 

ipif i M uS 65,fc 2 lcw »i* 

1 Pat L W. 57 -* 18 Beau T. r 999 
26 C LJ. 517 - 36 L C 87 - 31 M. L. J. 799. 

!=£*(**'*■*“* -«-.«* 

J—jZ 2 lf *. * doner - '«»in th^t 

- uhi,<ver that right 

Quart whether a Mahometan widow in pouc^o* of her Iff Z ? n «»* Po*erohhe 

husband’s estate in lieu of her claim to dower, it legally 1 ”?. f a . f, *r ,0f ! 0f . hff *'*«' «ohdd thcoron 
competent to assign to another her dowcr clebt and her right 
to hold possession of her husband 1 * estate —* !l «•-»- 


Dowcr-Widow Id possession of husband s 
estate In lieu of claim to. 

ASSIGNMENT OK DOWER DEBT AND of HIGH I 
TO HOI J) POSSESSION TO ANOTHER. 

- Effttt tf, on hn right to rtfiun fi ium.n *f otelt. 1 

By assigning to another her dower debt and by giving up 
to him p&s*»ion of her husband s estate held by her in 1 
lieu 0 /that debt, a Mahomedan widow undooUedly lo*> 
the right to hold the possession 0 / such estate (159). (Ltd 
Atkinm .) Maisa Bibi r. Chaudhki Vakil Ahmad. 

(1924)621. A 146-47 A. 250 LB 6P.C.2S- 
2 0 . W. N. 180 ■ 27 Bom. L. B 796-23 A L J. 115 - 
AIR 1924 P C 63 861. C. 579 - 48 M L J 667. 


waspaid (l59> (UJAliinim..) ' MAIN A Mil :Xh1i | “T* *** to 

DHRI Vakil AHMAD. f 1924j521. A. 145- E" 1 *“"EJ®**profits received. Neiihe, 

47 A. 250 - 6 L R P. C 25 - 2 0. W. N 180 £ pf °P cr, » *" ,be ,i 8 h ‘ «o retain that 

27 Bom L B 796 23 A L J. 115- ! F **?.^ * " t l onfe,eJ “l*" '►>< *MowX 

A.IR 1925P.C. 63 86 IC. 579 - 48 ML J. 667 . L ^ U * 40, > ^ bubad. The 

rr^Si‘iL P 2r y a U '? pactah> ^ «xl law- 

^.nittiliher 


RIGHT TO RLTAIN POSSL'SION TILL DOW EH 


DEBT IS SATISFIED. 

- fa,,, tf—Hyfdhttehm ,‘f aUU 

Tktrry d—Cori.tlutn of. 

The claim of a Mahomedan widow t«i h<4d lb. estate of 
hei husband to salis/y h;r dower cannot be foand.d upon 
an original hj]»ithecation of the estate for hei dower. f<>« 
such a tight does m* ari.-e by the MahumaJan law as a 
con»e«|uence of the gift of dower (383 4). (Sir MmUyut 
£. Smith.) MUSSUMAT BtBtt BACHUN V. SHEIKH 

HAMID HOSSEIN. , 1871) 14 M. L A. 377 = 

10B L.B. 45 (P. C.)=17 W. B. 113 

— Basil and exttnt of. 

Whatever the right of a Mahomedan widow in p»s« 
sion of her husband's estate to retain that possession until 
her dower >s satisfied may be called, it appears to be found 
ed on the power of the widow, as a creditor for her dower, 
to hold the property of her husband, of whkh Jw baslaw- 
fully, and without force or fraud, obtained possession, until 
her debt is satisfied, with the liability to accoent to ibme 
entitled to the property, subject to the claim for the profits 
received (3M). (Sir Montague F.. Smith.) Ml'SSUMAT 
BEBEE BACHUN r\ SHEIKH HAMID HOSSEIN. 

(1871) 14 M. I A. 377-10 B LR. 45 (P.C.)« 

17 W. B. 113. 


C T™ l **’ bB*band» property until ,hc ha. been paid 

mort * agfl rbCTC Jrt wawcntial 

’.S' 1 Ifc tjsrjtz L?* ta *w- 

■’‘lasiEPca.iOMllS: 

Slit By husband's heirs id recover possession 

_ n I ROM HER. 
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MAHOMEDAN LA W-<<«/./.) 

Dower-Widow in possession of husbands estate 
in lieu of claim to -(Centd.) 
suit bv Husband’s Heirs to recover nests i 

SION FROM HS K— (Could.) 

Immediately on the death of a Mahomedjn. hi* *id<»w 
t««ok possession of hi* immoveable property lUiming to 
hold it in lieu of her dower dele. Thereupon the beii> 
of the deiea>ed sued the widow for imedutc po**e>- 
sion of their share «i the property, .dieting that the dower- 
deb< ha<l k>ng previously l*en paid from the property men 
tioned in the lid* annexed to the plaint*. In that *wit a 
decree ww pa**etl directing that the plaintiff* Jwxald l«e 
put in pj>*CN'ion of a specified share of the property on 
condition that they paid the widow a .eruin amount, being 
the balance of her dower-debt, within a date fixed. and that, 
in default of the plaintiff* making the said payment, their 
suit should lie dismissed with costs. The plaintiffs default¬ 
ed to pay the amount within the specifier! date, and the ; 
suit in which the decree was made accordingly stood di» 
missed. 

//,-/./, that the failure of the plaintiff* to nuke the pay¬ 
ment of the amount decreed to lie due to the widow did not 
conveit her into the absolute owner of the immoveable pro- 
petty of her deceased husband of which she had beefl in 
possession, nor did it confer upon her any proprietary 
interest in it or any right to dispose of it (15940). {fad 
Atkinm) MAINA bill r. CHAUDHRI VaUL AHMAD. 

(1024) 521 A. 145 47 A 260 6 L B P C. 25 - 
20.WN 180 27Bom LB 796 - 23ALJ 115- 
A.IR 1925 P.C 63 - 86I C 579-48M.LJ 667 

- Dismuul ef, fee nenfayment ef balance ef d.Ver 

as fer decree- Unit by them fer ree>v,'y ef f re¬ 

ft rty— Mnntaimkihty—Ko judicata. 

Immediately on the death of a Mahomedun. his widow 
took possevion of his immoveable property claiming to hold 
it in lieu of her dower-debt. Thereupon the heirs of the 
deceased sued the widow for immediate posrevson of their 
share of the property, alleging that the dower-debt had lung 
previously been paid from the property. It was, however, 
found that a portion of the dower-debt still remained un¬ 
satisfied. and a decree was passed directing that the plain¬ 
tiffs should be put in po*ev*ion of the property on condition 
that they paid the widow a certain sum. the balance of the 
dower-debt found to be due to her. within a date fixed. and 
that, in default of the plaintifl* making the said payment, 
their suit should be dismived with costs. The plaintiffs 
defaulted to make the payment within the date freed, and 
their suit accordingly stood di*mi»ed. 

In a suit subsequently instituted by the plaintiff* against 
the widow and donees of the property from her foe the reco¬ 
very of possession of the same either unconditionally or con¬ 
ditional on their paying such balance as might be found 
due to the widow for her dower-debt. held that the suit was 
not birred under 5. II of C. P. C. of 1908 by reason of (be 
dismissal of the prior suit (156-7). 

The right to get immediate poresNon of land at the date 
when a suit to recover it is. in fact, instituted, is a wholly 
different thing, a wholly different t<u from the right to re¬ 
cover it at some future time, and possibly under wholly 
altered circumstances. The non-fulfilment of the cor.dhico 
attached to the decree in the earlier suit only extinguished 
the right to recover immediate possession a* actually claim¬ 
ed, and could not and did not extinguish the right of the 
plaintiffs to the inheritance of. or their rights to recover 
possession of. the lands at some future time. That fact 
prevents S. II of C. P. C. of 1908 from applying. The 
matter in issue in the first suit was not directly- and sub¬ 
stantially raised in issue in the second (157). {Leri 
Atkinson.) MAINA BIBI CHAUDHRI VaKIL AHMAD. 


MAHOMEDAN LAW-(C,W.) 

Dower-Widow in possession of husbands estate 
in lien of claim to —{Centd.) 

Suit bv Husband’s Heirs to recover posses¬ 
sion FROM HER— {CesetJ.) 

(1924) 521 A 145-47 A 250 = 6 L. B P. C. 26- 
2 0. W. N 180 - 27 Bom L. B. 796 - 23 A. L. J. 116 * 
A I B 1925 P. C. 63=861 C. 579- 
48 M. L. J.667. 

- O’ideiei met nap—Denial false of— Suit eu feet ef 

—Amendment ef flaiut in affeal w as to mate suit ene far 
ftaiutifi share and fvr aeeounts—Per miisibility—Oil¬ 
er,tsen ef l'tmrt. 

The plaintiff, claiming to be the sole heir of a decreed 
Mahomedan. sued to mover the teal and personal estate of 
the deceased, and for me*ne profit*. The respondent, who 
wa» in po-ression. claimed to be the wedded wife of the 
deceased and to be entitled to a sum of K>. 40,000 for htr 
dower. The plaintiff denied that the respondent was the 
wedded wife of the deceased and that she was entitled to 
any dower. He did not claim in the alternative, that if the 
marriage of the respondent, and the deed of dower were 
proved, then that he might have his share of the estate. 

Their Lordship observed: It is possible it might ha'* 
been competent to the court below, in their discretion. t<> 
have entertained *uch a question, but it was a matter ol 
direretkm for the Judge of the Sudder Dcwanny Adawlut 
1(230). (Leri Jnsuee Km, git Brute.) A.MEER-00N 
NISSA». MOOKAD-OON-MSSA. (1855) 6 M. I. A. 211- 

1 Sar. 533. 

- It's Jew's mar nap— Dual false ef—Snst en fa 

ef—Detrp dismissing—Plaintiff's refit te relief fa « 
tstaHishm,nt ef mar nap and ef deed ef der.«r-Keier 
rvteem i* dura as te—Xtuilily. 

The plaintiff, claiming to be the <ole heir of a deceased 
Mahomedan. sued to recover the real and personal estate ol 
the deceased, from the respondent, who. he alleged, was not 
the wedded wife of the deceased. The respondent rb>« d 
to be the wedded wife of the deceased and to be entitkd to 
a sum of Kv 46,000 for her dower under a deed of dower 
executed by the decea*ed in her favour. The plaintifl denied 
that the respondent wa* the wedded wife of the d«ea*d 
and that she was entitled to any dower. He did not <Dim 
in the alternative, that if the marriage of the respond* 1 - 
and the deed of .lower were proved, then that he might hare 
his share of the estate. He did not a*k for an account. He 
also excluded all the moveable estate, and that position w 
the immoxevble estate of which he himrelf had obtained 
po*<»>»on. 

The Courts below fin ling in favour of the respondent <* 
the questions of (I) her marriage, and ( 2 ) her dower, di 
missed the suit. . . 

H.U that, in the circumstances of the care, the right*" 0 
convenient course was to dismiss the suit but that a dec 
ration ought to be added that the dismissal was to be wi n 
out prejudice to the right of the plaintifl to bring a t 
an account and administration of the deceased* «**» 
extent with the establishment of the 
deed of doner (230-1). (Lard Justice A *1/4/ Brute.! 
AMEER-OON-NISSA r. MOOR ADDON- NiSSA. ,, 

(1855) 6 M. I. A. 211 = 1 S»r-6»- 

SUIT BV OTHER HEIRS FOR RECOVERV OF THEIR 
SHARES OF ESTATE FROM. 

- Decree in—Farm ef-Dever dueled™ 

U -Mesne frcMs and acteunts net frayed fer »« '"'V 

The refpondents were the sister’s sons of a deceaseow 
medan. and the appellant was his widow. Th«■ 
were entitled to three-fourths share of the dccaw T mitIe j| y 
in right of their mother, and the appellant was admitted 
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MAHOMEDAN LAW -(Contd.) 

Dower-Widow in possession of husbacd'i estate 
in lieu of claim to— (Contd.) 

SUIT BY OTHER HEIRS FOR RECOVERY OF THEIR 
SHARES OF ESTATE FR0M-(CW«O 
entitled to the other fourth share. But the appellant got 
possesion of the entire estate of her husband and claimed 
to bold it by inheritance, and also on account of her dower. 
Nearly 10 years after she had been in possesion, the res 
pondents sued to recover from her their three-fourths share 
of the deceased's estate. On appeal the Pi ivy Council found 
that the appellant was entitled to a doweT of Ks. 40,000, and 
held that she was entitled .o remain in possession till her 
dower debt was satisfied. Their Lordships confirm, 
whether they ought to direct an account to be taken in the 
suit. 

Considering, however, the way in which the litigation had 
been conducted, that no account was ever even asked for by 
the respondents, and that mesne profits wete not even 
claimed in the suit, their Lordships were of opinion that 
the proper course to be taken was to dismiss the suit a» 
against the appellant, without preyrdice to any suit that 
might be instituted by the respondents for an account and 
administration of the deceased's estate. comNently with the 
declaration as to the appellant's dower (390). (Sir i/m- 
tagut F. Smith.) MUSSUMAT BESIK BaCHUN t. SHEIKH 
Hamid HOSSEIN. (1871) 14 M. I A. 377 - 

10B.L R 45(P C.)-17W.B 113. 

- Dttrtt if Unit off nmiftrtaimJ amount of M w of 

d,m«r a git i nit nmutrtaimd amount of mom fr.jn 
rtahttd h Vtdmo—ProfriHy. 

The respondents were the sister's sons of a deceased Maho 
mtdan, A, an<l were in right of their mother entitled to a 
three fourths share of Ft estate. The appellant was the 
widow of A, and was. at such, entitled to the other fourth 
share of his estate. She. however, managed to obtain lawful 
possession of the entire estate of her hushand and claimed to 
hold it as heir and for her dower. The residents sued 
the appellant to recover their shares of Ft e*tate. admitted 
her right as widow to one-fourth share. The appellant in¬ 
stituted another suit against the respondent* to establish her 
claim to dower. In bdh the wits, the appellant urged that 
her dower was fixed at Rs. 40.000 and one gold mohur. bit 
the respondents asserted that it was only 500 dwwms. 

The Principal Sudder Ametn held, on the esidence. that 
the appellant had not made out that the dower was fixed at 
Rs. 40,000 ; and he abo held that the statement of the 
respondents that the dower wa* fixed at 500 Arrum* “ was 
conjectural On appeal the Judges of the High Court were 
of opinion, that they could not declare that the appellant 
was entitled to demand the amount claimed by her. They 
said that the amount of dower must have been coovderaUe. 
but that they could not declare what the exact amcant was. 
They, therefore, held that it would be just and equiuUe to 
order that the rcspomlents received no mesne profit*, except 
what accrued since the institution of their suit. With that 
modification they confirmed the judgment below. 

Htli that the judgment of the High Court was anther a 
final nor satisfactory determination of the main question in 

the suit (385). . 

On the view taken by the High Court, the widow was. at 
all events, entitled to a proper dower, to be ascertained 
according to Mahomedan law. But no attempt was made 
to arrive at what would be the proper dower, nor was any 
account taken of the proceeds of the estate. It botmem* 
therefore, that the Court has set off one unawtained sum 
against another unascertained sum. This mode of settle¬ 
ment. if suggested to the parties as a compromise, might 
perhaps have been, with their assent, a fit end of the Uu- 
gation ; but it cannot properly be made the baa* of a decree 
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MAHOMEDAN LAW -(Contd.) 

Dower—Widow in possession of husband's estate 
in lieu of claim to-(CW) 

SUIT BY OTHER HEIRS FOR RECOVERY OF THEIR 
SHARES OF ESTATE FROM -(Contd.) 
between hostile litigants (386). (Sir Meat a gut F.. Sm,tk ) 
MUSSUMAT BEBEE BaCHUN v. SHEIKH HAMID HOS- 
SEtN. (1871) 14 M I A. 377 - 10 B. L. B. 45 (P. C> 
„ , „ 17 W B. 113. 

-- Iktrtf to ftamtxff m-Satofaition of dou<or— 

Condition at to—Noouly. 

A Mahomedan nidow. who has obtained actual and law¬ 
ful po»e*ion of the estate* of her hushand under a claim to 
bed them as heir and for her dower, is entitled to retain 
that possession until her dower is satisfied, and the other 
h "" °* ** teruvi cannot recover the possesion of their 
Aire* unless that satisfaction has taken place (384). (Sir 
.Vmug*, F.. Smith.) MUSSUMAT BEBES BaCHUN U. 
hHEiKH Hamid Hossein. ( 1871) 14 M. I. A. 377 - 
10 BLR. 45 (P. C.J-17 W B. 113. 
Estates recognised by. 

LIFE ESTATE. 

-The creation of a life eslate does not teem to be 

consistent with Mahomedan usage, and there ought to clear 
proof of to unusial a transaction. MUSSAMAT HUMEFDA 
p. MUSSAMAT BtDLEX. (1872) 17 W. B. 526 (527)“ 

2 Suth. 599. 

-It was plainly not the intention of the settlor (a 

Mahomedan) to create a teries of life rents. a kind of estate 
which does not appear to be known to Mahomedan Law 
(1/8). (brd H'aftom.) ABDUL GaFUR P. NlZAMUDIN. 

(18921191. A. 170-17 B. 1 (6)«6 Bar. 238. 

Vested remainder. 

- So Mahomedan Law-Vested remainder. 

Father. 

-Daughter-Gift to-Benami or not. So MAHO 

MEDAN LaW-BENAMI TRANSACTION - FATHER- 

Daughter. 

Son. 

-Gift to-Benami or not. So MAHOMEDAN Law 

-Benami tkansaction-Father-Son-Gift to. 

-Purcha*e in name of-Benami or not. So MAHO¬ 
MEDAN Uw-BENAMI TRANSACTION-FAT HER-SON 
—Purchase in name of. 

Panic. 

In Wfen's Glossary the word " FaruH " b thus defined: 

In Mahomedan Law. an unaccredited agent, one who acts 
for another without authority, and whose transactions arc 
invalid unless confirmed by the principal.- The wor.l 
appears abo from the Glossary to be used as an adjective 
to denerte contracts recurring such confirmation (195). (Si> 
MomUgn, E. Smith) NEWAB MULKA JEHAN SAHIBA 

p. Mahomed L'shkurku Khan. 

(1873) Sup. I. A. 192 = 26 W. B. 26 = 2 Sutb. 830* 

3 Sar. 244 = 8 Mad Jur. 306=B. ft J's No. 21 (Oudh). 
Fuolee marriage. 

- So Mahomedan Law-Marriage-Fazolee 

Marriage.. 

Fuull aale-Hanafi doctrine of. 

- Bern ittff and tfftti of. 

A Fanxfee or dependent sale under the Mahomedan law 
(that b, a sale by an unauthorised person remaining depen¬ 
dent ca the sanction of the owner) remains wholly uneffec- 
the until it receives the “ confirmation ■ of the owner, to 
whom alone bekmgs the power of * confirming " it. If he 
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MAHOMEDAN LAW-ftVv/./.) 

Fazuli sale-Hanafi doctrine of 

(lies More he hi* “ ..mfirmul " k. the tran**tiflri fall* to 
the ?n*nd. a* the right t-> ad<.p« the birdi* • * 1 ik«. not 
P-'" In his heir* (00). The Haiufi doctrine relating t<> a 
sak' by an muuthnri«l priv.-n remaining (Lp-rAnt on the 
siiKtinn of the oviner refers to a c.i*e in whi. h *»,h owner 
is 11,1 jitm ]*K*e.*ei' of the capacity r.» gixr the wece«aiy 
sanction and to make the tranvi-ti-ui «.»-ratirc. The doc¬ 
trine appear* > tally to 1 * ha*«i .* the analog of an agent 
"*>" act* in a particular matter without authority. but who* 
act i* *ul«*e<joent|y adopted or ralifte.! Iiy the pricipal uh> h 
lia* the effot of validating it from it* incepth* (901). 
{Mr. Amur Mi.) 1'IAMBANDI Mt TS.\DI»I 

(1918)45 1 A. 73 45 C 878 890 9011- 
23 C. W N. 50**28 C L J. 409 20 Bom L B 1022 ’ 
16 A L J 800 (1919) M W N 91 
24 M. L T. 330 5 P L W 276 47 I C. 513 - 
35 M L J. 422 

- ''Ifirhuhliir /.*. 

'Ilieir l.ord'liiir* tin (lot find am referewe in the tWllinr* 
teLiling to fa/uli sih*. -»f 4 i j. Iky a^irai in the llitlaya 
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MAHOMEDAN LAW -(Cold.) 

Gift-Absolute gift— 

S<nH< a gif: by a Mahomedan to his wife of Government 
pruouv-ory notes *ul>j«t to a condition that she is to have 
.he interest only for life and that after her death there is to 
* * tnjM >" Perpetuity f.* aU her heirs to all lime is. ac¬ 
ceding ;«» Mahomedan law. in its legal effect, a gift to her 
aWatejMhe tomli,km being void (122). (Sir Rtkrt />. 
CJ/ur.) PRINCE SLUM AN KADR DORAB Al.l KHAN. 

(1881) 8 I.A. 117*8 C. 1(7)- 
4 Sar. 267 B & J’s No. 64 (Oudb). 

— -RfUrai^l u^n itli/naliim—Validity tf 
Where »h«e is an al>*okite gift of property with a r| M * 
l».4:.h,Tin S an alienation there.* ly iht donee, the prohibi- 
Ik* again*! alirnation i* void in law and cannot affect 
nlkt the dame hinbdf .a hi* creditors (|78). (Lord Wal- 
**.) ABDUL GaFUK f. NlEAMUDIN. 

(1892)19 LA. 170--17 B. 1(5)-6 Sar. 238. 

Bank deposit notes-Gift of. 

-AA.i-ry *t „ti t i «* am,muling /^-Donatio 

mortis aa^—l'ahJ,t r . 

Where the qoe*:ion was whether there had l*en a cten- 


I n 7 . * .“ "** II. 1.1.a | \VI„ r il,. 

or Iht Falwai Ahadri t-> dra fa y with the property .41 ^ ., £ . , . M . 

mtnor* by p*■*-.* wk> happen to fare - barer of ihrinfant* 52! * 3 4 Mahomedan of a wm cf 

and their property in other word*, th.- - J. /*!.> punfao*" J*'/** T ‘*' nC °? no,r ‘ of ,hf &nk Bengal 

Tl.c idea of agency in relation to a„ infant i* a* fo.cm 1 ,hc *? * f " rm * hi<h ««*» entitle the 


■Wlut i» a. S, 
FUHUCkUlTEF- 


„. ..I4M. -. ..lui.in' 

1 "C Kta of agency in relation to an infant i* a* foreign (.. 
Mahomedan Uw a* to every other *y*te» (90 I). (.Mr 
tlmrtr Mi.) l.MA.MRANDI P. MUISADDI. 

(1918)451 A 73 - 45C. 878(901) 23C W N 50 
28 C. L. J 409 20 Bom L B 1022 16 A LJ 800- 
(1919) M W. N.91 24 M L T 330 5PLW 276 
47 IC. 513 35 M L J 422 
Furuckuttee 

Mahomedan u* -iHvoitCF- 
(1861) 8M I A 378(397) 
Gift 

ABSOLUTE GIFT. 

Hank deposit notfs-Ciftih. 

Beneficial owkfrship—tranmfk of. 

Beouest and. 

Claim under. i;enerai.lv-(^» r rv deed—< as» 
SUBAEOl'ENT OF. 

Condition. 

Consideration. 

Contraci for Consideration ok. 

Death-Bed gift. 

Defd of. 

Delivery of possession. 

Father-Daughter. 

Father-Son. 

For MALI riFS NECESSARY FOR-'OM I'Ll ANCE tt|TH 
CiFT’ for Consideration. 

Husband-Wife-Gift to. 

Intention of donor-ascertainment or. 

Law original as to. 

LIFE ESTATE BY-TRANSFER OF. 

LIFE INTEREST IN USUFRUCT Ut PROPERTY CIFTEI) 
-KENEkVATION BY DONOR OF. 

Minor. 

MUSHA. 

Property under attachment-gift ok. 

1 RUST-GIFT THROUGH MEDIUM OK. 

Validity of. 

Wife—Gift to-Estate conveyed. 
w RITING-NECESSITV. 

Gift-Absolute gift. 

-- CmJUhH rrfHzmutt t+-\Vkat tmftntt /e-4W 

•fuyoi. 


Irarer therrif 1.1 the dclus created thereli) a* tramferte 
•hn«r4) and it apotared that the deceased lieing indispwed 
(bu: m< apjiarently ir. .-mterophtiofi of his early death) 
handeil hi* wi.k,w ike rv.ie* with certain formalities and 
a-Wed. ” after taking a lath I will go to lire lank and Irani- 
«r the papers to yonr nanw-." but that be never did trans¬ 
fer the nur* m the bank or do any act to complete hi« 
widt«'* title. k,U that the effect of handing the note ta« 
IVA t» Dander the debt* or to give the widow the dominie* 
,bc,n «*« her to recover the money vecured by 
the note* and that the cwlcrce showed at the most only an 
intention to nuke *och a transfer (202-3) 

{fa+rr whether a mxrhi <awa in the English 

xn*e i* known to the Mahomedan law (203). (brd Dr.ty) 
\ca Mahomed Iaffek Bindanef.m r. koolsom bee 
bee. (1897) 24 I A. 196 - 25 C 9 (17)-1 C W N. 449- 
7 Sar. 199-7 M. L J 116 
Gift-Beneficial Ownership-Transfer of. 

- l*tt*1ir* tn tt—NrtnrilY. 

Threjgh the transfer of a legal litle will satisfy that p»- 
vi*«i »f the Mahomedan law which relate* to the point of 
Seinn. in it» legal and technical ten'e, yet that alone will 
nrt Mifere where no intention exi*t* to transfer the benefi- 
■ i-*l ownership either present or future (544). (Sir EdxtrJ 
ii'iiiicmi.) Nawab Umjvd ally Khan r. Musslmat 
Mohundff Kft.um. (1867) 11 M I A. 617- 

10W B P. C 25--2Suth 98 = 2 Sar. 315- 
B A J’s No. 7 (Oudh). 
Gift-Bequest and 

•- Dltliatfitr. 

In MakmieUan law the broad distinction between a gift 
(hila) and a bequest (waaat) is that in the case of a gif' 
the immediate right of property in the subject cf the gift» 
conferred, and in the ca*e of a Inquest the vesting of the 
right of property is postponed. (Sir John FJft) MOHAM¬ 
MAD ABDUL C.HANt r. FaKHR JaHAN BEGAM. 

(1922) 49 I. A 195 (207) r 44 A. 301 (313 4)= 
23 0. C. 95 = 31 M L T. 21=9 0. L J S69» 
27 C W N 53= 24 Bom LB. 1268 = 20 A. L. J- 994= 
AIR (1922) P C. 281 = 37C. L. J. 1 = 68 I.C.254- 

43 M. L. J 453. 

Gift-Claim under. generaliy-Gift by deed-Case 
subsequent of. 

-AV inemsintnej UtVfiN. 
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MAHOMEDAN LAW -(CM.) 

Gift- Claim under, generally— Gift by deed-Case 
subsequent oi—iCwtJ.) 

There i« no inconsistency l*tween nuking a chin in 
respect of a gift, and afterwards, when inquiry is made, 
stating that the gift wa» by deed. Suing that Mahnmcdan 
law doe* not require any deed, and the alleged deed wa* 
not forthcoming, it was not deboaeit at discreditable 
though it may have been unwise, to make the Srst claim ca 
the more general ground (127). (.Sir Arthur //,44 •*<✓.) 
PRINCE MlRZA JEHaN KaDR BAHADUR : NAVAR BaD- 
SHOO BAHOO SAHIRA. (1885) 12 I A 194^ 

12C 1(9)« 4 Sar 830 
Gift-Condition. 

- RtfiuyuHt Cm/ilifH 4tt*kfJ to Q'1—Mnt—Crm- 

Jit ion 4*4 nM pit iiJ. 

Where a father nude a gift of prapcitv t« his subject 
to a reservation in hi-, favow >4 the right to the unfimt of 
the property for hi, life. hdJ, that, if the ipWMI 
the reservation of the interest to ib»- father U* hi- life 
was treated as a repugnant conditi.«. itpugnani t.. the whtfe 
enjoyment Ity the donee, the Mah.-nr.Un Uw .icfraisd not 
the grant, liut the conditi.m (547 8 ). (Sir fJuurJ l \I 
Williams.) NAW.XB UMJaD ALLY KHAN t 'It WM »T 
MOHUNDEE BCRUM. (1867) 11 M I A 517 

10 WR P C 25 2 Suth 98 2Sar 315- | 
R & J s No 7fOudhr 

- s h j/w Mahometan Lau-Gifi—A* oi.iro 

(11 rr. 

Gift-Consideration 

-Gift for. S« MAHOMEDAN Uw-Cirr FOR 

CONSIDERATION. 

- Ntttukr-CI—V •f <• •« 

If poHMiOR is thangeil in ronf.-mity with th* tern* 0 / a 
gift, that change on p.~ev*n-i will I* -ullkient l.. *upp-t 
it even without conddeiati.*.. (Sir .Uo*Mgw A. Smith.) 
Kamarunnissa BIBI f. lll'SAINI »■- 

(1880) 3 A 266 (274)-3 Suth 804 4 Sar 185 

01 ft—Contract for consideration or 
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MAHOMEDAN LAW-ff.W.) 

Gift— Death bed gift -(Contd.) 

- -Qmrtiiom 41 to wk<tk,r 4<<d „ a-Fott or hro-Con- 

rurnut 4, to-Prit, Council*, interference vitk. 

1 ..rT 1 ■ nd,, * ! * of ,Se Mow that a gift by a 
Maboaedan was not made under pressure of the s*n»e of 

k ,hM ,he a* ** "<>ta 

drath-bed gift. aftrmed with the observation : The dues- 
"« h a pure question of fact. The law applicable is not 

**"*••> «brahim floot .am 

AKIFF f. Saiboo ,1907 ) 34 IA 167 f 177)- 

11 r ? M LT 479 - 6 C-L J 696 « 

11 O WN. 9733 9 Bom LB 872 - 4 A LJ 572■ 

4LBR -9 Sir. 311 ■ 17 ML J 408. 

- T/il of Jtod King 4 

Wherc a^ion i. rai*d as ,0 whether a gift by a 
MahomoUn is imltd wnder the law of Mau ul maut. the 

tot wha is decisive of the punt k \V a * the deed of gift 
tTTrj? v ■" dM appiehendon of slruith ? 

fMCWlun) Fatima Hmu. \hmf.d H.aksm. 

11908) 35LA. 67(72)- 35 C 271(274)- 
™l UL X l £ s1CLJ 122 12 0.WN.214 - 
10Bom LB 60-14 Bur. LB 268*18MLJ 6. 

Gift-Deed of. 

* 5 *? '*f— 1 Original claim undei gift ant- 

-Nomomwf between See MahomeDan I aw 

FT-4 lAIM UNDER GENERA! LV. 

(1885) 121A 123(127) -12 0.1(9). 

- fM 4m.4,ul,4f /,. 4 . 

A dwd ewuttd l.y a Mahomedan wa» in the following 
U 1 Kl,t *"««* »>■ «*. her Mm. jet Sing. In 
HUH mt^r-irw is hr.el* disinherited; | ban the.efore 
adopted >ou (the appellant). Then there followed af.cr 
the statue have adopted Kana Jeswunt 

S! (,he lo 10 "»pwpwty and 

title no e<* 'ball interfere in this adrpiion. | have also 
made pros,fo, aU my wive, liy assigning a poition of 
Und f« their MMMtt; the) >hal! not Ir .,nno>sd in 


- Tot-M'Wf >» t !" 2 ^li^IiLtinld' 7!'*" 0 ^ l '* un ^ in K- 

SE3S SSHSH -iSr%» 

w "b?. coll. n*,«i. 

“ K Q, '<1922) «IA lSS.IM7) 49C 820'»S«. UMOSMIA 2.5- 6 W B16PC , 

LJ 56 21 ALJ i'TiB (1922)F-C. 107- 1 S«h 150-1 S>, 271. 

24 Bom LB 1257 27C W N. 101 + 

69 J S i?" 43 ,B ,he < C " e ^ M ' 1 ‘ K T lins mho i** wy mtricted 

Gift-Death bed gift powers of te^amentary dispostiun. the execution of deeds 

k.rr«/ 0-JiMp 4, to :4fthtr J«J ,< * H «|[po***^-* may well tale the 

^ ,'. e '° C 1 I 4 c , k 5*’ 0 '- ^ °fP»*«ion being 


37 C.L.J. 


wch 0 ai n mijr.?ustify y ri.he! S^tl«t any^tear prep-- 

Mcsr- ';3HSSl 

36 C. 271 (274)-3 M.LT. 110 7 CI- J lg- 
12 O.W.N. 214-10 Bom LB. 60= 
14Bur.LB.268-.l8MLJ.6. 


(Sn 


depeiwfcot co the future conduct of the donees ( 31 ) 

John HW/i/J Ma Ml r. KaLLaNDER AMMAL 

(1926)54 I A. 23 5Bang. 7->25 A.L J 69 » 

(1927)MWN.76 - 38MLT(Pcifi3 
4 OWN. 300 - 25 L.W. 679 6 BurLJ 59 . 
• 28 Bom LB. 772--100TO 3? 

AIB (1927)P.C. 22--52ML J.362 
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MAHOMEDAN LAW -(Corn!.) 

Gift -Deed oMC.W.) 

- —Ctnmntnetl li —/'/»>/ —{lajutum. 

The »uii propeiiy originally belonged to I", a Mafco- 
mctlan lady. On her death. it wa* entered in hr name of 
her daughter, the appellant''s first wife. On la death a 
di>pute actor as to the title to the property between the 
appellant, who had married a se».«d wife, and the respon¬ 
dents. his daughters by his deceased first wife. The appellant 
claimed to be entitled to the same under a deed of gift 
alleged to have been executed in his favour by V. 

H/U, affirming the Courts below. that the deed of gift 
set up was a fabricated document. (Mr. P.mkrion Lngk) 
Kaihr Harsh Khan Missumatain Fisseek«>os 
MSSa. (1853)5 M.I.A 413= 1 Suth 241 

Gift-Delivery of possession 
- (Stt ah * Girr— Validity or.) 

ADMISSION IN DEED OF DELIVERY OF POSSESSION 
TO DONEE. 

- —Su$euntj *f. 

Where in a deed of gift the donor declared that she had 
made the donee possessor of all properties given by (he 
deed, that she had abandoned all connedion with them, and 
that the donee was to have complete control of every kind 
in respect thereof. held that the admission in the deed was 
binding upon the donor's heir and all perxeis claiming 
through him (216). (Sir Barn,, Ptatotk) SHHKH 

Muhammad Mumtaz Ahmed:. Zuraida Jam 

(1889) 161 A. 205-11 A. 460 (475) -6 Sar. 433 
Mutation of Names—Order for. not 
OB I in ED TO. 

- Pal:,Mr,'i rtfort ,,i /„ execution of deed and Irani- 

ftr 0 / poiieiuon-Valnt at. 

P executed a deed of gift in favour of her daughter. Z. 
* ‘“warmly Panted, through her authorised agent, a 
etition for mutation of names in favour of /, (he Petition 
i ecitmg the deed of gift and Mating that Z had been put 
into proprietary possession of the property conveyed there- 
y- The lasildar. acting under the orders of the Assistant 
Collector, had the petition pioclaimed and an enquiry as to 
possession made. Thai was done, and the village pitwan 
reporter! that A had made a gift of her own rights to Z. 
and that the latter had duly obtained possession of the pro- 
perty conveyed. The Tasildar reported to the same effect. 
All this was done during the lifetime of £. Notwithstand¬ 
ing the proclamation, however, none of (he persons who 
claimed lo be real heirs of F. raised any objection to the 
mutation. And an orrlec for mutation of names was 
granted, but after the death of Z. 

//r/</that the order for mutation was important as 
shewing that no objection was made to the mutation, and 
that the report of the patwari made during the lifetime of 
Z as to the tx.cution of the deed of gif, and of ,h, transfer 
of possesion under it which had been adopted by the 

£.i . JJf/J? lrA a<ld »P<* >*> the Deputy 
Collector (216./). fo rni , Sheikh 

Mw !{22\?. w UMT " AHMFU ZVBm * j-w. 

(1889) 161 A. 205 = 11 A 460 (476-7)- 5 Sar 433. 

Mutation of names not necessary for. 

- ■ -BWenily. 

Mutation of names in the Collector's office is not actually 
necessaiy tocompl.-te the transfer of pnruiiu.. orK v,! 
^ of Sir. (2.7| ((Sir B„.„ CTsm 

M A^\ D ic t U ; MTAZ Ahmed : Zubaida Jan. 

(1889) 161.A. 206 = 11 A. 460 (476 7)-5 Sar 433 

Necessity or. 


MAHOMEDAN LAW-((W) 

Gift- Delivery of possession-(CW<f.) 

Necessity oMfrrf.) 

delivery of the thing given. a> far as that thing is capable 
of delivery, or. in other words, by what is termed in the 
book* a •etsin on the part of the donee (307). (Sir Raierl 

P. Ca/lur.) Ranee khijooroonissa v. Mussamut 
KOUSHUS JEHAN. (1876) 3 I.A 291 = 2 C. 184(197)- 
26 WE 36=3Sar. 629. 

-Under the Mahomedan Law, a deed of gift simply is 

invalid. unk-« accompanied by delivery of the thing given 
so far as it is capable of delivery. (Sir Fori NorH.) 

Chaudhri Mehdi Hasan r-. Muhammad Hasan. 

(1906) 331A 68=28 A. 439(448 9)- 
10 C.W.N. 706=3 A LJ. 405 - 8 Bom. L.B. 387 ■ 
9 O.C 196=l M LT. 3 = 4 C.L J. 295 = 9 Sar. 27. 

Com ran for (oniiifration. 

The role of Mahomedan Law which requires that a gift 
shall be accorr.pained by delivery is not applicable to con¬ 
tract* for valuable consideration. (V,/count Cent). KHA- 
JAH SOI EHMAN QUAD1R V. SaLIVULLAH BAHADUR. 

(1922) 491 A. 153 (166)=49 C. 820 ( 836)- 
37 CL J. 56-21 AX J. 1-A IR. (1922) PC-107- 
31M.L.T 79-4 U P LB (PC.) 70- 
24Bom LB 1257 - 27 C W N-101-69 I.C 138 

43M.L.J.385. 

-Dower-Gift to wife in lieu of. Stt MAHONEDaN 

Utt-Gin-TRUNT-GlFT THROUGH MEDIUM OF. 
(1916)43 I A. 212 (229 31)-38 A. 627 (6434). 


—■According to the Mahomedan Law. a deed of rifr 
without consideration is not valid unless accompanied by a 


-F.thrr-Minor *on-Gif( to. Sot MAHOMEDAN 

Law—Gift Father-Son-Minor son-Gift to. 


-— Hu*band—Gift to wife 

-Gin-HUSBAND-W’IFE- 


f by. Stt M 

-Gift to. 


Mahomedan Law 


-Minor-Gift by father or other guardian to. Stt 

Mahomedan Law-Gift-Minor-Gift by father 

OR OTHER CUARHIAN TO. 


-Minor—Gift by maternal grandfather to-Faiher of 

minor alive and retaining guardianship. Stt MAHOMEDAN 

Law-gift-Minor-Gift by maternal grand 


Law-gift 
father to. 


3ift by maternal grand 
(1928) 551. A. 171-62 B- 316. 


- Tram ftr of Property .1(1-S. 129—Efttl of- 

Brfore the passing of the Transfer of Property Act, IM7- 
the rule of Mahomedan Law requiring gifts to be perfected 
by pos*ession was applicable in India, and this rule is pre¬ 
served by S. 129 of that Act (27) (Sir John WiHit) 
MA Ml r K U.LANDER AMMAL. (1926) 54 1 A. 23= 

5 Bang. 7=25 A L J. 69-(1927)M.WN.76= 
38 M L T. (P. C.) 53-4 O.W N 300 = 25LW.679= 

6 Bur. L. J. 59 - 29 Bom L. B.772-100 1.C. 32= 

A. 1. B. (1927) P. C. 22=52 MLJ-362. 


- Tram ftr of Prefer ly A(t and Trniti Aft-Flttt 

of. in caif of rt(iAcred dtedt. 

It has been contended that the rule of Mahomedan La« 
that a voluntary gift is void unless it is accompanied by a 
ddiveiy of such possession as the subject of the gift is sus¬ 
ceptible of was altered ox qualified by the combined opera¬ 
tion of the Transfer of Property Act (Ss. 122, 123 and Ifc) 
and the Indian Trusts Act (Ss. 55 and 56). It has been 
insisted that, if the deed of gift of immoveable property be 
duly registered, delivery of possession is not necessary to 
make the gift valid, or. if necessary, may be effected at any 
time during the donor's fife, provided he be then capable of 
giving the property. S. 122 of the Transfer of Property Act 
«till requires a "transfer" to be made of the subject oft* 
gift. This would prim facie mean a valid transfer, and 
weald therefore require the transfer to be accompanied by 
delivery of possession. But it is argued that there can be 


Art 

the 

lh 
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MAHOMEDAN LAVf-(Contd.) 

Gift -Delivery of possession-((V*/./.) 

Necessity of 

no delivery without acceptance fay the donee of the gift, that 
it implies acceptance, and as acceptance may take place at 
any time during the donor’s life under the cuoriitions men 
Honed, il follow' that the laired delivery of p**e>*«i 
may take place at any time during his life under the un* 
conditions. This line of argument is ua-ound (222-3) 
AttiHm). SADIK HUSSAIN KHAN H.vSHIN A LI 
KHAN. (1916) 43IA. 212-38 A 627(645 7; 
(1916) 2 M.W. N. 577 21 M LT 40 = 6 L W 378 
21 C-W N 133 - 25 C. L J. 363 -14 A L J 1249 ■ 
18 Bon. L.R. 1037 - 19 0. C. 192-1 Pat L W 167 - 
361.0.104 = 31M LJ. 607. 
-Trust -Gift through medium of. Srr MahoyihuS 

Uw-Gift-Trust-Giftthkoigh Memum o» 

(1916)431 A 212(229 31). 38 A 627(613 4). 

- AVakf or gift 1 for rlmtib/, or rr/igiom< fmp^i 

The Mahomedan Lav, which only allows a testator res 
tricted powers of disposition over his prufvrlv. contains no 
luch restriction as regards gifts ,*/,/ rrrw but does wol re 
cognise such gifts as valid unless pca mi icw is given to the 
donee. This also applies to trak<» or gifts U* religion* 
charitable purposes, at any rate among Shia* (.V.) (.V„ 
Mh H'aUii), ABADI llECl’M f. KvM* 7 vinaB 

(1926)64 I A 33-6 Pat 359-46 CLJ 408 * 
25 L W. 710-25 A LJ 61 -(1927, M W. N 12 
4 O W N 163 - 38 M LT fPC)33 8 Pat LT 107 
99I.C.669 (2)-31CWN 365 - 29 Bon LB 763 
A I R 1927 P C. 52-52 M L J. 430 
Provision in deed auihorizisc. home to 

TAKE POSSESSION. 

’- Pollution lirbujH,nt/y tib/n *y bim frminmt to¬ 

ff tnongk. 

Where a Mahomedan lady, who execuled a hibluiuma 
did all she could to perfect the contemplated gift, the gift 
was attended with the utmost puMkity.the hiU».iurru it- 
self authorising the donee to take possession, ami the ihm 
did subsequently lake p—evsim of the property pf;<d, btU. 
that the gift was not invalid <>n the ground that the .luma 
had not possession, and did nol her*elf give po.-e^von at 
the time of the gift (95). (M Mitmgbtrn). MaHOMED 
BUKSH KHAN K HOSSKINI Mil. (1868)16 IA 81 
15 0 684(701 2; 5Sar 175 
Revenue paving villages—Sh wes in-gift 

BY MOIHER TO DAUGHTER OF. 

——Dflimy n» 0 iu"t in row rf—.U.ibrrLrwlf —/ 
Awing art no! poittisiou hit mrrrly bring in run ft *! unit 
and profits. 

A Mahomedan lady, who had merely proprietary, not 
actual possession of certain shares in revenue paying 
villages, that is to say, who was merely in rwerpt <4 the 
rents and profits, executed a deed of gift in respect there-J 
in favour of her daughter. In the deed the duw* deslaic I 
that she had made the donee povew* of all pr<parties 
given by the deed, that she had abandoned all ciamstioo 
with them and that the donee was to have complete oolrol 
of every kind in rnpect thereof, and dire to! the daugb 
ter’s husband, who was the geocral manager of both mother 
and daughter, to give effect to the deed. 

Utld that sufficient possession was tak»n no Lehalf of the 
daughter to render the gift effectual (215-0). (Sir /inon 
P«u<*k.) Sheikh Muhammad Mimtaz Ahmad r. 
ZUBAIDA Jan. (1889) 161.A 205-11A 460(4756)- 

5Sar 433. 

Sufficiency of. 

- C onsideration—Necessity of. in sochacase. Sir 

Mahomedan Law-Gift-Consideration-necls 
5ITY. (1880) 3 A. 266(274). 

18a 


MAHOMEDAN LAW 

Gift -Delivery of possession-few/) 
/fajindary—Gift of entire 
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-/.f 


•V' r. 


S%1§=S 

tt>. specified below. whi,h .|,af| durin nu r/'. ''*" U 

in or and mv rdal.m*' r, i"* 'email! 

free of rent and with,*, 
pay-menl of Government revenue and I a i 1,1 

mmrn 

!Ud. affirming the Court 1*4*. that /. , 11W |, 

5X^r:t'',::rri7 **+2* 

,»»*.*„,, u. lW . ,7 

HAMMAI) ABDUL GHANI >. FAkHH MllAN hrr'v, 

» VcTa fWi ’ cT . 

Zemindar v villages or parci;ls of i4\i>- <53 ’ 
I'NDIVIDEH SHARES IN-CT O, 

^ VslZZrl ”' 

as?*? 1 - *•«* 

£3SS&Kffp 

38A 627-(1916 ) 2M W.N. 677-21M T T 
6 L W. 376 21 C. W. N. l£. r tVcS “ 
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MAHOMEDAN LAW -<(\urJ.) 

Gift-Fatber-Daugbter. 

-Gift to-Hrn:mi«.« n.rf. Si MAHOMETAN Law— 


liEN'AMI TRASS \CTI«»N~FaIHER—DAUGHTER. 

Gift-Father - Son 

-Gift tu—Htnami o» not. See M iHOMF.DAN Law— 

Benami fk * nsaction— F.\i h e k—Son—giit ro. 

- Gift t*—l 'j/iJily ,'(—C.nnj;mi.<m—A'>un<f of . 


MAHOMEDAN LAW-(C«tf.) 

Gift—Husband—Wife—Gift l*-(ComJ) 

■tie done on his wife's lvehalf and not his own (30). (Sir 
JAn It’j/fii.) MA Mift KaLLANDFR AMMAL. 

(1926 ) 541 A 23--5 Rang 7-25A.L J. 69=> 
fl927)M W. N. 76 = 38 M. L. T. (P. C.) 53= 
4 0. W. N. 300 25 L. W. 679-6 Bnr.L J. 69= 
29 Bom L R. 772-100 1.0.32" 
A I R 1927 P. C. 22-52 M.L.J. 362. 
lift-Cafiuitj to naif — Proof of. 
in which an oral gift By a debased Mahomedan 


A’.' intention to /Sm frofe.ty at in l. 

H.U that a deed 0 / gift by D. //.. a Mahomedan. pat. - 

potting to give to hi> thlest so*. E. 11B e third of hj. p,,-^. In a .. 

1 ' ■ "•'* •*** »•>' n 't J tfcd «*. no real con- in *»•» of hi< widow w* up. iu validity was attacked 

'tderaiiui pa»H*l for it. ihere was noicimtion oa the part •* «he ground that, at the time of the alleged gift, the de- 

<»f the donor to jx.it with the piopeity at oner to hK «m. ** «" a Mate of mind in which he could not can- 

the donee, ami l-rfh father and -on eiwleavownl to evade P***" 41 «** f°« 'fleet of the act he wav doing, and that, 
the Mahomedan law. by rrpec-enting that to be a p*e*nt J" ‘"-he wav imposed upon by his wife, and by her 
Manner <4 property whirl mkd only laoHnle Be«hn. who had fo, retime managed the deceased's 

after the fath.i» ikath(*«> (Sir AUVrr P. CJlitrS «***• M. «m H* evident*. that the deceased was perfect 

KAXKE Km ioOKtxiMVt MiSS.vU.U k"t'*HtN *> ilJr 10 ‘'-npreheod «urh a iransaciioo as a gift of hiv 


I MIAN. 


181(198) - 
3 Sar 629. 


(1876/31. A 291-2C 
26 W. R 36 

-Minor •on-Gift t»—Delivery of povoM<c-\e. 

cevsity. .Vo- M WOMKDAN L\W-GlFT-MlNOR-GlFT 
BV FATHER OK flTHMe GUARDIAN TO. 

(1875) 21. A 87(104). 

-Untlcr the Mahomedan Ijw puvses&inn iv not as be¬ 
tween father and infant son necessary to perfect a gift (44)., . . 
(UJ M«v.) SVID ASHCAR RE2A ft SUD MEDHI ol lht 
IIOSSEIN Khan. (1893) SO I A 38- I *** "* 

20C. 560(569 70)-6 Sar. 283 

——Minor mmi—G ift to—Delivery of pov*->Noa not being 


Ka- 


pioperty In hi. wife (27 lY [Si, Mon'npot Smith) 

MAR -UN NISSA Kiri ft HWSAINI RlRI. 

(1880) 3 A 266-4 Sar . 185-3 Sutb. 804. 

- hy him Jmm t,< W after hr doth 

*nJ tramferreJ iy k,m ^ her ions hrfm hit nm death- 
SuHeirnrr of. 

A. a Mahomedan who had puichaved property benami in 
the name of A\ earned the formal and ostensible nwnenhip 
to be transferred from K to Si wife, who 
“a mete child." at the time Si true into- 
two in doing so wav to give her a beneficial title to the 

.—.-—- r —«»» m , h t d t" 1, * pM ‘" z 

r.eu-s.jry in cave of—Principle of—Kitemionof—Pnmivsi* 01 ,Sc P«»oe-rly. which wa« managed by A «■* 

bility. Sit Mahomedan Uw-Gin-MlKOR-G ift * ,,h 7 ' '^ mn P r «p«rr rill long after his. death. Itap- 

HY F ATHER OK In HER GUARDIAN TO. °”' t '• ho * c ' CT - «ome lime before Si death, the 

(1928) 551. A .171 62 B 316. 

Gift—Formalities necessary for-Compljance with. 

- Ontii «f Pr>vf of. 

By the Mahomedan law a h.Jder of pioperty may in hi» __ 

romX^tS^I WM *i "W 1 !* if he a' delivery of onv^ion (49). UM HcAhcmt) 

TS | 0fmS ,x ‘' " *' up.« tboe ASHCAR REZA r. SVED MFHDI HnSWIN KHAN. 

Who seek to Set up »och a tranMtiion t«. show verycltadj (1893)201. A S8-20C 660 ( 574 )-6 Sir 283. 

have hem complied w,«h. It may be by Oift-Int«atlon of donor-Ascertainment of- 

- JHtrf. 

The intention of the donor is to he ascertained by reading 
the terms of the deed as a whole, and giving to the*" ,he 
natural waning of the language used. (Sir Until* **’ 


peare. 1 . however, that some time H | I 
| treive date bring uncertain, he transferted possession of the 
P"JW*Vlohi» vms by bis said wife. 

UrU that the powesdon by the said sons, which was 
-cwnd to havr cabled vome time prior to the death old 
might be softrient to satisfy the roies of Mahomedan U» 

SYED 


that (hose forms 

dwl of gift simuly. or by deed of gift coupled with! 
tion. ( Sir ArrJXirth.) CHAUDHRI MFHdI HaSAN 
ft Muhammad Hasan. (1906) 33 i a 68 

28A 439(448 9) 10C W N.706-3A L J 405 
8 Bom L R 387 - 9 0 C 196 -1 M 


Gift for consideration. 

-Validity of—Gundtionv— DSMimtion. V MAHO 

MEDAN I-AW—Gift for CONSlDERATION-GlFr WITH 
oin CONSIDERATION. (1916, 43 I A 212 (221) - 
„ . 38 A. 627. 

Gift—Husband-Wife—Gift to 

•Murry of foutnion -.Vrrtuitf. 


4 C"l J*295 L QS a r 6 07 ) AMJAD KHAN ft ASH*AF KHAN. 

W 27 (1929) 561 A. 213-4 Luck 305 6 0.W.N-4M 


27 A L J. 571-33 C. W.N. 753" 
31 Bom L. R. 809 * 1161 C 405 -= 30 L- W. 91- 
A. L R. 1929 P. C. 149-57 M.L.J-459’ 


Gift-Law original as to. 

. rf-AtHuMity to modern toniUimof- 

In considering what is the Mahomedan law on the ** 
ject of gifts inter rhvt, their Lordships have to bear m 


Quoin how far he \hhnm«ii« u. . , ^ r»w. tbeir Lordships have raw-" 

J V uZl l , 01 ' r ****+m*' t UMi admittedly autboritatire teitf 

vyr m « perfect a gift hy a husband to a wife of very of Muhnm*Un 1 ___ ___ not n lh« 


teitder years (42). 

KE2A ft SVED MEHDI IIOSSEIN KHAN 

(1893)201. A. 38 

•Mutation of name 


(... .... . - *'1' °I * W T of Mahomedan law were promulgated,there were not in th« 

' d/Mouu.) SYED ASHCAR i contemnlation of mwiw T»«n ttor of Property Acts, 


contemplation of any one any Transfer of 

20 P HA t Hfiv te o«, “ y ke P MrJ,k *' Act '- >"7 Re»««oe Courts to record trans- 
C. 660 (568)-6 Sar. 283. fen of the possession of land, or any Zamindan esttt** 

u ” 0 ' b ”' e h"" 

ol tetfe. 


Uy down for all time what should alone be the evidence 


-SE=sSSSS'iHSSSKrirl 

^ ** ”" t " fcw * ,0 ^ bj the dew Of We prop*!, should h H 


medan 


ice 

jd 

'1 
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MAHOMEDAN LAW -(Cantd.) 

Gift—Law orglnal as to-(Ontd.) 
evideoce that the properly had been given by the do*» 
and had been accepted by the donee as a gift. (Sir Jtkn 
Edgt ) Mohammad Abdul Ghani r. Fakhr Iahan 
BECAM. (1922) 491. A. 195 (209) *44 A 301(316)- 
25 0. C. 95=31 M.L.T. 21-9 0 L J369- 
27 C. W N. 53-24 Bom L R 1268- 
20 A. L. J. 994 - A. I. R 19*2 P. C. 281 - 
37 C. L. J. 1 -681. C 254 >43 M L J. 453. 
Gift—Life estate by-Transfer of. 

- Validity -Hamit ulW. 

Qu.ure: Whether iimlcr the H-uufi school of Mahoractlan 
Ijw a transfer of a life estate could not I* mail* by means 
of a gift; in other wonb. whether under the said Uw there 
coukl not be a transfer of any interest in property liy way 
of gift inter lh*i except an ab>o|ute intere-t (Sir laneel-t 
Sander ion.) AMJAI) KHAN ASH It At KH AN. 

(1929 ) 561. A. 213 4 Luck. 305 - 6 0 W. N. 483 ^ 
27 A. L. J. 571=33C W N 753 - 31 Bom L.R 809 
1161. C. 405 '30 L. W 91 AIR 1929 P C 149- 

57 M L J 439. 

Gift—Life interest In usufruct of property gifted 
Reservation by donor of. 

— ■ Agreement fir—F.iifaieeo'ihtr of—Agreement fir 
eeniideration. 

When a Mahometan father made a gift nt 
his son subject to the reservation in favour of the father of 
the right to the usufruct of the property for hts hfe. held 
that, if the arrangement for the reservation 0 / the life inter 
at in the usufruct was founded on a valid tnoMdcration. 
the son's undertaking was valid, and could he enforced 
against him in the Courts of India as an agreement raising 
a trust, and constituting a valid obligation to make a retain 
of the proceeds (luring the lime 'tipuDtrd (50), ISir 
FJuxirJ V. Williams), NAWAB UMJAI) A lit KltAN ?. 

Mussumat Mohundfe Begum. 

(1867) 11 M I A. 617 -10 w R P C 25 . 2 Soth 98 - 
2 Sar 315 R U Is No 7(0udb« 

- Validity if gift—Fleet an. 

A real transfer of property by a donor in hi» lifetime 
under the Mahomedan law, reservin ' not the dominnv over 
the earfm of the property, nor any «hare of dominion over 
the earfm. but simply stipulating for ami obtaining a right 
to the recurring produce during his lifetime, is a complete 
Rift by the Mahomedan Uw (547). (Sir FJusirJ /' Wil¬ 
liams). NAWAB UMJAI) ALLY KHvN S’. MUNSUMAT 
MOHUNDF.F. BEGUM. (1867) 11 M IA 517- 

10 W R P. C. 26- 2 Suth 98 -2 Sar. 315- 
BA J’l No.7(Oodb). 

-The reservation in a deed 0 / gift rxecutrd by a Mab- 

nvedan of the usufnxl of the property gifted for the donor', 
own use during his lifetime does not by ifcdf nuke the gift 
of the property void under Mahomedan law. This is v» 
whether the Dirties are Shia* or Sunnis. (Sir Jehn Fdge.) 
Mohammad Abdui. Ghani *. Fakhra Jahan Begam. 
(1922)49 I A. 196(208) 44 A. 301(314) = 
25OC.06’31ML.T. 21 9 OLJ 369 
27 O W N. 53 - 24 Bom L B 1268 = 20 A L J 694 - 
A IB 1922 P.C. 281 =37 CLJ1-68 IC 254 

43MLJ 453. 

Olfl—Minor. 

Gift by father or other guardian to. 

- Delivery a f fat union not neeenary in eate of. 

The High Court held that "when the guardian of a m 
is himself the donor, and in possession of the property 
formal delivery and seisin is required." It was not de 
that the High Court had on this point taken a correct view [ 
I Of the Uw, nor do their Lordship doubt that where there I 
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MAHOMEDAN LAW -\Ccntd) 

Gift—Minor—(ft*/.) 

Gift by faiher ok other guardian To -\ c>md ) 

o, r he, t pia,difln ' »**• 

vSbo fcSn ^ make a g-vlt the law will be satisfied 

wil, P rfSun,t 

10 l ? 00 '* ha,u «»* 

ll-sv E. Smith). AMKEkONisSA KH\. 

TOON :. ABEWONIS^ Kh.atoon. (1875) 2 LA . 87 =- 

15 BLR $7-23 WR .208 3Sar 423- 

__. , 3 Sutb. 87 

—M,^ry of Fours,im, King neet'uiry menu of 

-FUenum, of fnne.ffe of-Fermnuh,/,,. 

i?' "T *"•II.a» 

V ill t B L A 52 B 316 2C A.L.J. 467 * 

28LW L £ ?So% 2 c C , WN 733 " 47CLJ ' 617- 
28LW. 33 * 109 Ic. 31 AIR 1928 PC. 108. 

54 ML J. 665(661). 

GIFT BY MATFRNAL GRANDFATHER TO. 

'''"™~-*'"’"'r-fatier of minor 
ah* ana retaining gnarJijnihif. 

'*«•“ •Mahon*. 

rr.;Sim ,m ! awi ,u *-•« 

br lM , 1 ’ the minors could not 

«l* .-waning Of the ex- 

21 ? £^ 2 . . |4U ‘ ,hit •• 
ami aLlT. ^ *** 8 ,ni,n P^PW, 

t» Mipport in his on hr^se his 

SSTbil ^ «*»■ to live in 

h.so. B •'•j'*. maintain^ Ibem.tf not entirely, at any rate. 

L tS tjE' ^ r* M “? i r d 4,1,1 <«*" 

,wl,b, - si'"')- 

S5E5t ) ,w ,hc / ,in0( ' '‘“.there- 

J* rT ? '*« the pr.ptrt, by the maternal 

gramJfaiher. (Sv bnee/M Snnderun.) Mrs A MlVA » 

K iJ*“}«• ‘1928)551 A. 171.62B 316- 

26 A.LJ. 457 - 30 Bom L R 766 32 C.W N. 733. 

47 C L J. 617= 28 L W 33 -1091.C. 31« 

A IR 1928 PC 108 64 M LJ. 665 

Gift—Musba 

iRrCTRINr. OF— AWI.ICABll.ilV OF. 


rommersial t<*ns-Fres h.*! pr.-petty in great. See 

Mahomedan Uw-Gih-musha-Doctrine of- 
A fit tc a it 1 jiv—Com h.vn v sh vrfs. 

(1907,34 1 A 167 (178)-35 C. 1(23 4). 

-C«Ariy lAarei - Commrre,*/ taumi-Freehold 

frafertym great. 

tveu if the duty of the Courts were to construct a prohi 
Utnnof gifts of undividesl shares of h hat is djvjtibL. 
which sImiM be applkabk to the conditions ,J modem lit] 
rt -raid impossible in the case id shares in Comnanirt 
and extremely diftcult in the «av of freehold proper,?in” 
to«Mo carry .tour. The d«,rinc. which in its origij 
rtb j Rt » of property, ought not t0 
he apphed to shares in companies, and freehold property i„ 
a great commercial town (1/8) (Lard Kakrtean). Ip k . 
HIM GOOI AM ARIFF r. Saiboo. (1907) 34 LA. 167a 
35 C 1 (234) 2M L T 479 = 6 C L J 695- 
11 C.WJf 973 9 Bom L B 872 = 4A L.J 672 - 
4 L B R. 154 = 9 Sar 311=17 MX. J. 408 
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MAHOMEDAN LAW-fO//.) 
Gift-Musha-(<’.««/./.) 


IKK'IKIM II»—APPLICABILITY OF—(CWrf.) 

-Co -i 11 ,> —tint by me. /,» nn.'thr. 

The Mahomedaii Actiiiw of Moodu K thi«: that a gift 
of an undivided 'hare in a subject capable of division 
not good Ix.-vaU'c it would Wad t<»c<«*uv n. 'IhK has no 
application to a case in which ooe of three Mabcawdm co- 
'hard* gives hi> 'hare before division to either of the .uker 
two. 

To extend the ckxlrinc. which itself wa» a very refined 
one. to Mich a ca**: Would Ur a refinement on a refinement, 
amounting almost to a rednetb ajjfonrJnm (95). (L-rJ 
M (HOMED Kl’KSH KHAN HOSSFINI 
IIIBl. (1888) 151 A. 81 -15 C. 684 (701) *5 Sir. 175. 


-In'tanceN of. given by text-writer'. See MiHOUE- 

UAH I.a'v— Gin—M usha—Doctrine or—kriso\< 

**• (1875)2 I A. 87(105) 

■--/ , o , c'.’. , /r«- .</’ me 1 tty. 

I Ik doctrine of Mahometan law irlatin; to the invahrlity 
of gift» of Mii'ha i« wholly xiu.'jpiol It. a progroMte 
>tateof 'ociety. ami .Kight In hc.onferl within the 'tricted 
rule-. (I) (Su Him,, Pneeek). SHEIKH MUHAMMAD 
MUMTAZ AHMAD r-.Zl BAIDA J.\S. 

(1889)161 A 205 (215). 11 A 460(475). 6Sir 433. 

-(2) (M HArt'm). IRKAHIM GOOLAM AKIFF 

SaIHoo, (1907)34 IA 167 (178)-35 C. 1(23 4)- 
2 M L T 479 - 6 C L J. 695 11 C W N 973 - 
9 Bom L R 872-4 A L J. 572-4 L B B 164 . 

9 Sar 311-17 MLJ 408 

fawftwir MjfomeJnn,. 

Qtutere, whether the law of Mu'ha applies to the s*cr* 
*ion of Mahomcdans who irodc in Rangoon. (M R4.it 
ton). IIIK tHIM GnOL.UI AKIFF f. StlBOO. 

(1907) 34 I A. 167 (177) -35 C. 1 (23! - 2 M L.T. 479 -« 
6 C L J. 695'll CW N 973 - 9 Bom L B. 872- 
4 A. L. J. 572 4 L B B 164 -9 Sar 311 = 
17 MLJ. 408 

- UnJttoJtJ tfor,,—Dm.e <i:,n;l.<J*nee *// hi <■ 


mltifil in. 

It wa* contended that the role nf Mahontedan law that a 
gift of mu*ha. nr an undivided part in property capable of 
partition, was invalid only applied to ca.es where the donor 
himself retained some share of the property, and not tolh©*e 
where the owner gave all hi' own intere*t in undivided 
shares to the donee. The authorities on Mahomedan law 
do not seem to Ire agreed on thi* point, and their I-ordship, 
in the view they take, do not think it nece**ary to enter 
upon the consideration of it (106). (S,r M. ntJt*, f 
SwitA). AMFEkOONISSA KHATOON r. ABEDOUMSM 
KHATOON. (1875)21. A. 87-15B LB 67 n 

23 W.B. 208 - 3 Sar 423 ^ 3 Snth 87. 


-- -ZimiuJjriet—Gi/t of Jefnil, iforei m—IjinJ ilvff 

intruded. fot 1 for,, ,h fin, nnfnre vfiiral, „tat„ :.itk 
1 ,finite <mt JtAwJ rent,. 

A legal objection to the validity of these gifts was made 
on the giuuml that the gift of musha. or an undivided part 
in property capable of partition, was. by Mahomedan Uw. 
invalid. In the present case the subject* of the gift are 
definite share* in certain zemindaries. the nature of the right 
in them bring defined and regulated by the public Acts of 
the British Government. The High Court, after stating that 
the 'hares " were for revenue purpo*es distinct estates, each 
having a separate number in the Collector’s books, and each 
being liable to the Government only for its own separately 
assessed revenue." and further, that the proprietor collected 
a definite share of the rents from the ryots, and had a right 
to this definite share and no more, hdd that the role of the 


MAHOMEDAN LAW-{CWrf.) 

Gift—Masha-{£>*/,/.) 

DOCTRINE OF—APPLICABILITY OF -(Ccntd.) 
Mahomedan Uw did not apply to property of this descrip¬ 
tion (105). 

Thi, view of the High Court is correct. The principle 
erf the role and the reasons on which it is founded do 
wee in their I^dships’ judgment apply to property of the 
peculiar de*oiption of these definite shaies in Zemindaries. 
which are in their nature Separate estates, with separate 
md defined rents. It was insisted that the land itself being 
undivided and the owners of the shares entitled to require 
partition of it. the property remained musha. Hut 
although this right may exist, the shares in Zemindaries 
appear to their lordships to be. from the special legislation 
reUting to them, in themselves and Wore any partition of 
the land, definite estates, capable of distinct enjoyment by 
perception of the separate and defined rents belonging to 
them, and therefore not falling within the principle and 
reaon of the law reUting to mu«hi (105 6). (Sir MmUpt 
F. Smith) ANF.lROMSSV KHATOON v. ABF.DOONISSt 
KHUOON. (1875)21. A 87-16 B.L B 67- 
23 W. R 208-3 Sar. 423 - 3Suth 87. 

DOCTRINE OF—CONSTRUCTIVE APPLICATION. 
- Permnuh/ity. 

The attitude of the Uw towards the doctrine of muiii 
do-s no* involve any constructive application of the doctrine. 
The doctrine is wholly unadapted to a progressive state of 
society, and ought to be confined within the strictest limits. 
(UrJ R.h’twn). IBRAHIM GOOLAM AKIFF *. SAIBOO. 

(1907)34 I. A 167(178)-35C. 1(23)= 

2M L T 479-6 C. L J. 695-11 C. W.N.973 
9 Boa. L. B 872 - 4 A L J. 572-4 L. B. B- 151 •- 
9 Sar. 311-17 M L. J. 408. 

DOCTRINE OF-REASONS FOR. 

- Affli/ahlity of mle—lmUntei [inn b l,xl 

•-'liter 1 *f. 

A legal objection to the validity of these gifts was made 
00 the ground that the gift of musha. or an undivided part 
in property capaWe of partition, was. by Mahomedan U*. 
invalid. That a rule erf this kind does exist in Mahomedan 
Uw with regard to some subject* of gift is plain. Tie 
lledaya give* the two realms on which it is founded. First, 
that complete veidn being a necessary condition in cas* « 
gift, and this being impracticable with respect toanindf- 
finite part of a tfivisible thing, the condition cannot be Per¬ 
formed ; and. secondly, because it would throw a burden 
mi the donor be had not engaged for. tit., to 
division. Instance* are given by text writers of undind« 
things which cannot be given, such as fruit unplucked from 
the tree and crops unsevered from the land. It i* obvw* 
that with regard to things of this nature separate possess* 
cannot be given in their undivided state, and tonfoaj® 
might thus be created between donor and donee 
Uw win not allow (105). (Sir Monfpu E S*M > 
AMEEROMSSA KHAIOON ABF.DOONISSA KHATOON- 

(1875) 21. A. 87 -16 B. L. B. 67 = 23 W. B. 208= 

3 Sar. 423=-3 Suit. »'• 


Invalid gift of. 

- Pmemmt pry* jhJ t.,i,n uitJtr-Efat-CfnP 

cf faatuien mbufn,nt-Cifi not render,J nrJifb- 
Possession given and taken under an invalid gi« 
musha transfers the property according to the dectnn* 
both the Shiah and Sconce schools (215). If 
were once taken and the deed of gift took effect no » 
sequent change of possession would invalidate it (**J 
(Sir Bdmei Peneoeh) SHEIKH MUHAMMAD «'»**• _ 

AHMAD r. Zl*B aida Jan. (1889) 16L A. 2W- 
11 A. 460 (476)=6 Bar. w 
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MAHOMEDAN LAW-(C#rf.) 

Gift-Property under attachnent-Gift of. 

•- VjhJtty 

Qujtrt whether. in (be case of an estate under attach 
mem, a sufficient seisin in it reoums to the dooue which hr 
can impart to the doner (307). (*> A'+rt P. C.Uur.) \ 
Ranee Khujoonissa r. musmmut roishun Jeiian. 

(1876) 31. A. 291-2 0 184(197;-26 W.R 36- 
„„ 3Sar. 629 

Gift-Trust-Gift through medium of. 

——Valiiilj—DIivtry>>/ f*k>H<’«-.Y«,wt r -Dx.vr 

-Gift tow ft in ha, */-VJ,J,tr m/W Jditaytf | 

ftSUIliM vf. 

The parties to a trust imhiturc executed liy a deceased , 
Mabomcdan and registered were, the deceased of the fast 
p»rt; F, his second wife, of the second part, and M and / 
aforesaid, described as trusters, of the third part. The deed 
recited that a balance was due to / out of the amount of 
dower agreed upon at the time of the dreea-ed's mar 
with her; that the deceased was desirous of making the 
settlement thereafter appearing to prevent disputes between 
/ and her children, on the one hand, and the children of 
the deceased’s first marriage, on the other; that it was 
agreed between the panics thereto that the intended settle 
mem should be in full payment and satisfaction of the 
dower payable by him, as therein mentioned. I he settle, m 
consideration of the premises and in payment and d«charg« 
of the balance of the dower payable by him. cunttyed to 1 
the trustees and their heirs all the propel ties in the schedule 
to the deed mentioned to hold the same in trust to pay the 
income of the same to the said F during her life for her | 
sole and separate use, subject to the cost of maintaining 
and educating his children by her. and after her death in 
trust for all the aforesaid children being at his. the settbo 
death, as tenants in common, in equal shares. 

The deed did not contain any formal relea>e of Ft right 
to payment of the unpiid balance of her dower. It was 
executed by the deceased alone- and no proof whatever, in 
dependent, of the deed, wav given (hat any agreemrot such 
as was mentioned in it was ever entered into between the 
settlor and F to the effect that she would accept the provi- • 
sion purported to be made for her by it in satisfaction aul 
discharge of her claim for the upaid balance of her dower. 

Ilrltl that an agreement l>y f that she would accept the 
provision purported to be made for her by the deed in satis- 
faction and discharge of her claim for the unpaid lulance 
of her dower was the only consideration moving to the 
settlor given for the giant he made, and that unless and 
until that agreement was proved to have been entered into, 
the grant and conveyance to the trustees must be taken to 
be a purely voluntary gift, depending for its validity upon 
delivery of possession required by Mahomedan law in the 
case of such gifts (219 20.231). 

//(Id furtktr that, though the deed shoukl be merely 
voluntary, A might, acting with full knowledge of her right*, 
deliberately elect to take the benefits conferred upon her by 
it in lieu of the balance of her dower, and that, if she did 
so elect, she would be bound by the choice thus made, but 
that that election could not create the agreement between 
her and her husband, which was the -ole consideration for 
the deed, and could not enlarge (he operation of the deed 
itself, and that notwithstanding it, the grant to the inures 
would still remain a purely voluntary gift (220) Sub¬ 
sequent election could not be held to be a subtitute for the 
original consideration ( 220 ). (hr/Aik,mm). SaMK 
Husain khan v. Hashim au khan. 

(1916) 431. A. 212 (229 31) = 38 A. 627 (6434) = 
(1916) 2M. W. N. 677 = 21 M. L. T. 10-6 L W. 378 = 

210. W. N. 133 = 26 C.L J. 363 = 14 A. L. J. 1248 - 
18 Bom. L. B. 1037 -19 0 . C. 192 »1 Pit. L. W. 167 - 
361. C. 104-31U LJ. 607. 


MAHOMEDAN LAW -il'mU.) 

Gift-Validity of. 

I ndcr tb« Mabeanedan law it is requisite that a gift 

1 ' k0 * U I* STS* ^ <Himy of P"*** 00 . and that 
s«,nn should take effect immediately, or if at a >u!*equent 


-1 


permd. by devrrr of the Amur. A gif; cannot U implied 
rt musr le exp.es> and unequitwal-an .1 the intention 
ofthc d.*v* m Lr demonstrated by his entire relinquish- 
ment.itbeth.ng g.ven ; and the gif. is „ u || and void 

sgj hc ,v' ,D °r ,o ««?«*• * « 

i'lNGH « J^WUNI Sing Jti jet 

SINGH Jee. 0814) 3 M. I. A 246- 

._ F , 6 *; R , J6P C.-1 Suit 150 ^lSar 274. 

b. f fl Mahomedan 

y X ° £,,e • *.!« * "* ‘‘or.'*'- (*) the acceptance 
^ he .We. other «Wy . exprevly; and (!) the 

° “* of the gift by 

the dettee otber actually or Constructively-. (|) /$>, 

Mohammad abih'i. Chani ... Fakhk Liman 
HLGU, '^J !95 (200; 44 A 301 (3^5) 

W-31 M LT.21 9 0.LJ 369- 
27C Wh 53-24Boia L B 1268 - 20 A LJ 994 - 
AIR 1922PC 281 37C LJ. 1- M IC.'2541 

(2) f.V,r UmtfA S4mJf,> h) AMJAD KIEAn!-^,^ 
K*W- ... f 1929; 561 A. 213*-4 Luck 305 . 
60.WN 483 - 27 A L.J 671-38 C.W.N. 753- 

u. n, . J 1 „ Bom L R 809-116 IC. 406 • 
30 L W.91-A I. R 1929 P C. 149* 67 M L J 139 

Sofficmcy of. Mahommivn Uw-ClU-COssi. 

DEKA1 ION—NtcuvsnV (1880) 3 A 266 ( 274,. 

-Drlicery of pove.sion—Necessity 0 f. Stt Mvirri 
VEUAN f.vw—Cin-IHIJVIKV 0» POSSESSION. 

u V nlC,t 'r‘' '* p ' 0pr,,> £»ft«I-Rerer. 

p'T l ? t ? 000 * of •'" Mamonedan Law— 
Ctn-Urr imijest in rsimm o» Pg(,u tklv 
I cimt.-kanmwN by donok o»-Vai.iditv ll 

“-to*’ 

v^r^vr,^ T r' ,rr of hop f ,,y Mt 

f ^ T v?I ,ng ul **' ,he l^* 0 " of the 
on!a.^ A Nihomedan l aw. becawie S. 129 
u nMh,, ’ s in ,ha « chapter 

lny ,u ‘ l °f 'l J homrdan law. 

m - CHAl ' ,,HKI : M “*w Hasan r. 
mi haumad Hasan. (1905) 33 j A „ 

8Bob LR.387-9 0C 196-1 M.L.T. 163- 
4 C.L J. 295 = 9 Sir. 27. 
Gift-Wife-Oi ft to—Estate conveyed. 

— f>*ptrly *itk fin.*, e f g ( u . 

I, wfrt t f 

1/. Who was a Hana6 Mussulman and who owned p, Q . 
prretary shares rn II v,lUges. made a will |R.m|J >4 

ment. b) which be made a declaration that he would re- 

as long as he lived, Iwt that he sIkhiW not have nower to 
afcnatc the same. On 1711905. he executed a <£d tL 
m«tnalportK« of which was as follows 

'-71“.' in 2***^ and cuu P 1, 'on of the 
!*■? ! “ *** (“opn^ai-dva.es mentioned above) 

and whereas rn respu, of the same I have already t , c 
cuted a will and an agreement, dated 18-M891 but as I 

°r ' u ' in 

toMcrn over the idled property after me. I, therefore, bl 
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MAHOMEDAN LAW—it'.W.) 

Gift-Wife -Gift to-Estate conveyed- 
im-ari' wf this i|>aurkhI. have nude a gift without omsi- 
"f "•> *ntiir properly ik-taiM Ido* «iih all ex- 
lcfn.il and internal tight' an«l without the- ncrplion of any 
right or part, to my wife....vubpt to ihr edition that, 
out of the entire properly mmlHNKil in thrdredof gift 
'Ik- 'hall remain in p»o4n >4 share' north ks. 5.000 
with |»w«r I*, make at her pha>urc- any sort «.f alienation 
like mortgage'. . a |e w gift in n>pcv I thereof and that. * to 
the rot. worth K'. I * 1 fO». she *hall rot p."*" any p>*et 
of alienation hut 'be 'hall remain in p»*e»ion thereof for 
her lifetinr. After the dr. tv of the .Uee the nvtire pro¬ 
perty giftcxl away by thi» rlxument dull inert to the 
donorxollatci.il'. ./,/?. anil their heit'. in equal 'hare*, 
and time heir> of mine 'hall Iwcuctc owner) with fall 
proprietary powers. ami the own heirs of the donee lady 
shall not inherit the same and the ilooev ami my aforesaid 
heir) have accordingly agreed ami consented t<» thi*. I have 
|W|| the lady iUcv in po**'»ioil <4 the property gifted to 
her. ami therefore from to day I have uased to po"e^ any 
right or elainr in respect <4 the gifted properly, ami my 
wife from to day became owner anil po"e"or of the afore- 
vaid property in accordance with the term' ofthi»detd. 

N<U 'hat the- deed of |7-|.|fB$ dirl. ott it' true Cflfr 
structioo. afford elcar pt«».f that tire iknoc intended to nuke 
and did make a gift to hi* wife of a life irvtere't only in the 
entire- prOMTtJ comprised in the deed teethe, with a power 
of alienation in respect of one third .4 the property. 

The donor by tire term' >4 the deed purported to nuke a 
gift without eotwderation to hi> wife d the entire proonty 
detailed therein; he divided the property into two part*, 
one-third ami two third', with a view to gitfog hi> wife a 
power to alienate- the one-third of the property or any part 
thereof by way of mortgage, -ale or gift. The provision a* 
to reversion is not limited to the two thirds over which the 
wife uas to have m. power of alienation, but it related to 
the "entire property gifted away by this document." The 
'entire propity" wa> to inert to the coBateraK. tat it 
would, of course, lie subject to any meilgage. xale or gift 
which the wife had power to nuke during her lifetime in 
rr>pevt of the one-third of the property. ($,> Um,.iA 
Swdtrm). AMJ.U* KH \N r. ASHKAf KHAN. 

(1929)561. A. 213 — 4 Luck 305 - 6 O W N 483- 
27 AL.J 671-33C WN. 753- 
31 Bom L. R 809 1161C 405-30 L W. 91 - 
AIR 1929 P. C-149 " 57 M L J. 439 
01ft—Writing—Necessity. 

-Mahomidan law tkes not require any deni (137) 

[Sir Arthur HMmt.) PRINCE MlRZA JCHAN KvDR- 
H.\II \liUK ; . NawaL BAI4HOO BvHOO StlilBv 

(1885) 121 A 124 -12 C 1 (9) - 4 Sar 630 
Gift for consideration. 

- Artat Hama - Dirti*,ti»,-.Tf't—DnJ-Cmitr*f 

I ion. 

A Mahomexlan lady was a co sharer in certain villages 
with t . her ho'IxandV brother. She did not enter into 
potion or receipt of the profit' of her share of the estate 
but received allowance* of money and grain. She did not 
however, give up her claim to a share of the estate*. F 
weeuted a deed in favour of the lady, whereby be made a 
gift of two villages j n lieu of the alkiwance which 'he was 
in receipt of till then, and put her in ponem. The 
deed went on to say that the lady “may manage the uid 
villages for herself, and apply their income to meet be, 
neceisary expenses and to pay the Government revenue." 
and that “A and his heirs would make no objection or 
position Then, written by way of pcMcripc. F said:—“I 
declare that these villages have been given in lieu of the 


I MAHOMEDAN LAW -(Could.) 

Gift for conaderation-(Cwrf<y.) 
former Ks. 30(1 cash and 100 maunds of grain, and that 
henceforth the said money and the grain shall not be 
given-” 

The lady executed an ikrarnamah of even date with the 
aW deed; and the two instruments evidently formed bat 
<«e transaction. The ikrarnamah recited the allotment of 
the two villages to her in lieu of her maintenance, and cce- 
tained an important clause by which she disclaimed and 
relinquished all her right as a Co-sharer to the whole of 
the ancestral estate. 

H<U, affirming the Courts below, that the transaction 
tv id,need by the- deeds was a gift for consideration and 
that the word* "I do declare and record that the aforesaid 
side:-in law may manage.. ..and to pay the Government 
revenue had not the effect in cutting down the gift loan 
ariat (58). 

Those words Used after words of absolute gift must be 
rtai! a» de*criptiv e of the motive or consideration of the 
gift, and ineffectual to control the operation of technical 
words <f gift (38 9). (Sir MmUpx E. Smttk). HaJI 

Mahomed Faiz ahmed Khan i. Haji Ghulam 

AHMED KHAN. (1881) 81-A. 26“ 

3 A. 490 [503 4)* 4 Sar. 218. 

-Fcwmahlics necessary for—Compliance with-Ouu 

of—hoof of. Sft Mahomidan Law-Giu-Formau- 
TIES NECESSARY FOR. 

(1876) 31 A. 291 (307-8)-2 0.184 (197). 

- Gift without fomiJaalioii-Vilidityof-Conditioni 

—Dnh *t lit*. 

A gift made by a deed which is voluntary i» '®id ondw ,he 
Maltomedan Uw. unless it is accompained by a delivery of 
such possession as the subject of the gift it susceptibte of. 
According to that law. a holder of property may in his life 
time give away the whole or part of it if he complies with 
certain forms, but it is incumbent on those who seek to set 
up such a tun sal lion to prove that those forms have been 
complied with, and this will be so whether the gift be made 
with or without consideration. If the latter, then unless it 
be accompanied by delivery of the thing given, so far as it 
is capable of delivery, it will be invalid. If the former, 
delivery of possession i* not necessary, but actual p*y®»« 
of the consideration must be proved, and the hm W“- 
tentiun of the donor to divest himself in pratunti of tb« 
propcity and to confer it upon the donee must also be 
proved (221). (IsrJ Mimm.) SaDIK HUSAIN KHAN r. 
HvshimALI KHAN. (1916) 431. A. 212 -38 A. 627» 
(1916) 2 M. W. N 577 - 21M. L T. 40-6 L. W. 378- 
21 C W N. 133 - 25 C. L J. 363-14 A L J. 1248- 
18 Bon L. B. 1037 -19 0. C. 192 * 1 Pat. L W. 167* 
361 C. 104-31M. L.J 6W- 

- VdUity of-ComJilioHi-Dt/iwy of puuuim- 

Xti/siily. 

When a gift is coupled with consideration, delivery 0 
possession is not necessary for its validity. But acfoM 
payment of the consideration, and the frna fide intention ot 
the donor to divest himself n pr<uunli of the projertj. 
and to confer it upon the donee, must be proved. (Sir F«t 
\ crtk .) Chaudri Mehdi Hasan ?. Muhammad 
HAS.AN. (1906) 33L A. 68-28 A. 439 (44*9)- 
10 C. W. N. 706-3 A. L J. 405 = 8 Bon. L B. «7- 
9 0. C. 196 = 1 M. L. T. 163-4 C. L. J. 295 = 9 Bar. 97. 

- Validity of—/KtiJifujcy of (onidtratioK-Ef* 1 - 

It was contended that this was a deed of gift for a 0:0 
^deration, and therefore that the delivery of possession ttj 
not necessary. It was. howevw, conceded that in order >o 
make the deed ralid in this view of the case, two conditio® 
at all events must concur, e**. an actual payment of 
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MAHOMEDAN LAW ~(CmiJ.) 

Gift for consideration -( CW.) 
consideration on tin; part of the donct. aiul a Arw i. 
tention on the pan of the donor to divot hindf in p /*« 
nut of the property, and to confer it upon the d«rwx. 
Undoubtedly, the adequacy of the consideraihin is not the 
question. A consideration may be perfectly valid which b 
wholly inadequate in amount when compared with the thing 
given. Some of the cases have gone so far a» to say that 
even a gift of a ring may be a utfcient consideration ; 1 st 
whatever its amount, it must k actually and Anm *J< odd 
(307-8). (Sir R<&rt p. Ctih/r.) KAMI KHL'JtiUROO- 
NISSA V. MUSSAMUr KOLSHUN JillAN. 

(1876)31. A. 201 = 2C- 184 (197J-26W R 36 = 

3 Sar 628. 

Girl. 

- S" MAHOMEDAN LAW. (I) MARRIAGE—GlRL 

and (2) Minor—Girl. 

Hlba-bil ewaz 

-Transfer by way of-N'atureof-Sak: and nut a gift. 

( Mr . Amrtr Mi .) HlTENDKA SlNt.H RAMESHWAR 

Singh Bahadur. (1928)551 A. 197-7 Pat. 500 - 
26 A. L. J. 652- 48 C. L. J. 83 - 28 L W 12- 
32 0. W. N. 762 - 9 Pat. L. T. 295 -1091 C 858 
A. I R 1928 P C 112 * 55 M L J. 615 
Husband and Wife 

-(Sft ALSO MAHOMEDAN LaW-InHERITANCE- 


WIFE). 

BENAMI TRANSACTIONS Bit WIEN. 

RESTITUTION Of CONJUGAL HICII1S— HUSBAND'S 
SUIT FOR. 

RESTITUTION OF CONJUGAL KIGMTS--SUI1 »OK- 
LAW APPUCABLE TO. 

RESTITUTION OF CONJUGAL KIGHIS - Will - 

Decree for restitution againsi-Lmokce 

MBNT OF. 

RIGHT OF FORMER AS AGAINST LATTER. 

Right of utter against former. 

Status and rights of wife. 

Transactions between. 

BENAMI TRANSACTIONS BETWEEN 
- Sft MAHOMEDAN LAW—BENAMI TRANSACTION— 

Husband. 

Restitution of Conjugal rights-Husband's 
sun FOR. 

- Cmtlty—MfHU oi—EuJfntf Mj;ntnh— 

Wifit <tmplain! In—Pmtfdmg */— 

Admuubihly and ti/nt»!. 

The proof of personal cruelty in this erne (Mail by a 
Mahomedan husband for restitution ol conjugal right*) rots 
a]moat entirely on the proceeding of the Magnate. That 
proceeding (in which, on a complaint by the wife of ill- 
usage on the husband’s part, she was allowed by the Magis¬ 
trate to leave hi* house,) b neither one in/tr part/* nor 
even a conviction of the appellant upon a criminal charge. 
It was treated by the Nixamut Adawlut as being the record 
of an act done by a police officer, and not the judicial pr» 
ceeding of a Magistrate. It is therefore dinkult to Me how. 
in strictness, it can be evidence at all against the husband; 
but at most it proves only that the Magistrate *et the lady 
free from what he considered improper restraint. To esta¬ 
blish a case of cruelty as a defence to the suit, the wile 
might have called the Magistrate to speak to the state in 
which he foand her when he set her free ( 616 ). (Sir J*m,s 
W. Colvilt .) MOOKSHEE BUZLOOR RUHKIM r. SHIM- 
SOONNISSA BEGUM. (1867) 11 M. L A. 651 = 

8W.B P. 0.3-2 Bath. 69= 2 841.269 


k 


MAHOMEDAN LAW -ACcmd.) 

1 Husband and wlfe-(c,w/y.) 

RESTITUTION OF CONJUGAL RIGHlS-llUSBANU’S 
SUIT FOR — (CrnlJ.) 

—CntfUf—lXli Uff tl—ltuu -1 l*-.Yt,t,ui r . 

If. to a suit for restitution of conjugal rights by 4 bus- 
band, croefty i» relied upon as a defence, there should be a 
dbtmct issue as to the Ut of cruelty (01 7). (s„ J, m<t 
MOONSHLE HUZMJOR RUHIEM ». SHUMSOON- 
NISI KtctM. (1867) 11 M.1. A. 551- 

8W.R.P C. 3-2 Suth 59-2 Sar. 259 

- Crudlr—Dr/rntt ef—.\\ttHitci aiultyt,, A, prutvJ. 

The Mahomedan Lav. on a question <*f what is legal 
cruelty between man -nd wife, would probably nol differ 
materially from out own. of which one of the most recent 
expositions is the following :There must be actual viol- 
owe of such a character as to endanger health or safety ; or 
there must be a reasonalde apprehension of it." " The 
Court, as L«d Stowefl said. - has never been driven off 

this pernod" ( 6112 ). 

In a suit, therefore, by a Mussulman husband against his 
wife (or restitution of conjugal rights, if the defence ol the 
wile be cruelty she must prove cruelty of the kind just 
described (612). (Sir Jimti II’. Cidti/e.) MOONSHEE 
BlZUJOR RUMEEM r-. SHUNSOONMSSA BLGUM. 

<1867; 11 M I A 561 = 8 W . B P. C. 3- 2 Suth. 59- 

2 Sar. 269. 

• - - -Mmtt epta t<r ttift in. 

It by no means follows that to a suit foi the restitution 
of conyigal rights by a Mussulman husband against his 
wife, the latter has not othei defences to the suit (than 
cruelty) which would not be admitted by our Ecclesiastical 
< ourts in a suit foe the restitution of conjugal rights. The 
mamage tic amongst Mahomedan* is not so indissoluble as 
It ts amongst Christian. H* Mahomedan wife has rights 
which the Christian—or at least the English-wifc has not 
against her husband. An Indian Court might well admit 
defences funded on the station ol those right*, and either 
icfuK it* assistance to the husband altogether, or grant it 
c«ly upon terms of his securing the wife in the enjoyment 
Phonal safely and hci other legal rights; or it 
might on a sutfkicnt case, eaer«i*e that jurisdiction which 
is attribute.! to the Karee by the Kutwa (if the law. indeed, 
warrants such a jurisdiction), of selecting a proper place of 
residence for the m,fe. other than her husband’s house ( 61 2). 

I htrr lasidship* do not mean lo lay down that it was 
sufccknt for the decision of Ik .ase to show that, accord¬ 
ing to the Mahomedan Law. the husband has a right to the 
custody of his wife, or that there was no answer to his suit 
ualev it could be shown that the wife had been separated 
iron him either by Talak or Kedah, either of which would 
•Sssdvethe vincuhim. It seems to their Lordships clear 
that, if cruelty in a degree rendering it unsafe for the 
wife to retain lo her husband’s dominion were established, 
the Court might refu*« to send her back. It may be. 
too. that gross failure b» the husband of the performance of 
the oUigatMis which the marriage contract imposes on him 
for the benefit of the wife, might, if properly proved, afford 
good grounds for refusing to him the assistance of the Court. 

And there may k case in which the Court w ould qualify its 
.nterfertnee by imposing terms on the husband. But all these 
are questions to be carefully considered, and considered with 
some reference to Mahomedan Law (6136). (Sir J amei ,y. 
CWuU.) MOONSHEE BUZLOOR RUHEEM p. SHUM- 
SOONNISSA BECUM. (1867) 11M. I. A 651 = 

8 ft . B. P. C. 3=2 Bath. 59 - 2 8ar. 269. 

-—Uv^i^lilr-CivilCenrh-Jnriiditiiu,. 

“ ei«ipk, ltd, Locda,!,. to, 
do deal* that tbe Mussulman husband may institute a sail 
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MAHOMEDAN LAW -tCmU.) 

Husband and wife-fr 

KkMIM I ION HI klOHTV-llUSHNIl'S 

Mill FOR— 

in the Civil Courb of India for a ckxLiaiion «.f In* right to 
Ik |>os*e»tun of hi* wile, and 6* a scnlnwe llut >f* .rfurn 
to Cohabitation (6|0). iSu Jam ,. If*. f.Vb/.\) \l<«»N>Hik 
lil’ZLOOk Kl HUM SHr'tSooNMssx HtOt M 

(1867; 11 MI. A. 551-8 W. RPC3- 
2 Suth. 59 2 Sar. 259. 

RfcsrtmioNo> conjugal kwnis-sun h.r- 

L\W AI-IM.K ABI.l 10. 

- Mik m.Jau h:.‘ -Ayrr/rrW ;.*J ,.«•<umtt. 

A suit by a Mussulman hvdunl again'! hi* wife lot it 
>tituiion of (onju.il right. mu*t be determined according lo 
the principles of the MihoaKcba la*. Thh pnfiMtion 
not merely from tie im|xutivc word* of S. 13 of 
Ikng. keg. IV of I7V3. but front the nature of the thing. 
For since the rights and duties loaltmg from the contract 
of nuiiMge may vary in dilfercnt communities so. 
especially in India, where there is no marriage lav they 
can be only ascertained by reference to the particular la« 
of the Contracting panic* (610). The determirutioa of any 
suit of this kind require, careful consideration of the 
Mahomedan law. as well as strict proof of the facts to which 
Ubtobeip|M(6l2X TWr Lo,dship.mo*l emphatically 
dissent from the conclusion that ca*«s of this kind are to 1* 
decitkd williout teference to the Mahomedan Ian but 
according to what is termed. “ canity and good con-cicnce." 
’f" «««^« ^ «hc Judge m-y think the prin 

cntles of natural justice nquiie to I* Aoe in the particular 
case. Il is oppo>cd lo the whole pJi- y of the la. in British 
India, and particularly to S. l5of Beg. keg IV of 1793. 
which directs, that in .uit. regarding marriage ami caste, 
and all TWpom njfes ami iroritntk*. the Mahomedan 
laws with tc-pcct to Mahonwlan.. the llirvlu law* with 
regaid to Hindoos, are to I* considered as the general rule* 
by which Judges are to form their deci*, **. and their 
hardships can conceive nothing more likely to give ys. 
aUrm to the Mahometan community ,h an to lean by a 
judKial dec.Mon. that their law. the .^:,atkxi of which 
has been thus secured .hem. j, ^ (n „. rkMpn , 
cjueslion which so m.itrrially concerns their domestic refa 
lions. Tljeir Lor.Nhip. „b|-,« tothe general superset* 
of the Mahomcdan law as the ra,„ J/tiJ/uJi jn cases of 
thi' description (614 5). 

Q«*<r< as to I lie law to be applied in eve, in which the 
Mahomet an law was , n p| ain con(lkl ,; (h ;hf , 
MunK'wl law. or with the increments of a more advanced 
and civilised sooety.-a* for instance, if a Mu-jlnan had 


MAHOMEDAN LAW— (Could.) 
j Husband and wife— 


<««»• toStVSS 

KUIIKEU SHUMSnoNNISSA BeCI*\1. 

(1867) 11 M I. A. 551-8 W R P C 3= 
2 Suth 59-2 Sar. 259. 

RESTITUTION Ol CONJUGAL RIGHTS—WIFE— 

Deckei: for restitution agunst- 

w , , tNTOkCEMENT OF. 

-Mode of. Si/ C. P. C. OF1908-O.21. k. 32. 

klGHT OK FOkMER AS AGAINST LATTER. 

- -The matrimonial Uw of the Mahomedans. like that 

of every anCHmt community, favours the stronger sex. The 
husliand can dissolve the tie at his win. subject to the coo- 
dition of paying the wife her .lower and other allowances; 
but she cannot separate herself from him. except under the 
arrangement called Khoda. which is nude upon terms to 
which both are assenting partis. an d operate, in law as the 
divorce of the wife by husband. It cannot be doubted 
that, whilst the tic subsist,, his power over her is consider- 


RIGHT OK FORMER AS AGAINST UTTER—(CVrr/*/.) 
aide. The cases are to the effect that he may compel her 
to return to hi* house if she has left it. We do not find this 
expressed in the Htdayah ; but it seems implied throughout 
that she. from the time she enters his house, is under re- 
Mr amt. and . an only leave it legitimately by his permission 
or upon a kgal divorce or separation made with his consent. 
In au the principle of keeping a man s harem in salusioo 
aril uncer his control i» >o essental a part of the frame¬ 
work of oriental soci*y. that it is naturally assumed and 
'aken for granted by the Mussulman expounder of the law 
; 61 ° I). (Sir Jama W. Cti:Ur.) MOONSHEE BUZLOOR 
kl HllM r. SHI VISOONNISSA BEGUM. 

(1867) 11 M. I. A 651--8 W. R. P. C.3= 
2 Suth. 59 =2 Sar 269. 
Right ok utter against former. 

- Slant, ati rt[kh Of tot ft. 

CM the other hand, the Mahomedan law assures to the 
wife considerable rights as against her husband. She may 
m>i*t ob maintenance according to her nnk and ability; and 
if he fails to give il. she may enforce that right before the 
ha/w. If lie has power to keep her within the enana and 
prevent access to her. subject to certain qualifications, he 
t» bound to prov ide her with a separate apartment, exclo- 
»vrl) appropriated to her use. A* to personal violence, there 
arc certainly passages in the Hedayah which imply that the 
husband may u *e it for correction ; but this right of corporal 
chastisement is expressly said to " be restricted to the condi 
Hon of ‘aftljThe marriage tie amongst Mahomedans b 
not to indissohuble as it i, amongst Christians. The 
Mahonwlan wife, as has been shown above, has rights 
»hkh the Chri-tian-or at least the English—wife has not 
agarnst her husband (6112). (Sir Jm/i Il’.Ctltilt.) 
MOONSHEE BVZLOOR RUHEKM P. SHUMSOONNlS' 
BlGlM. (1867) 11 M I A 551'8 W. R P C. 3* 

2 Suth 59-2 Sar 2M 

Status and rights ok wife. 

- S,t Mahomedan I.aw-Hisband and wth- 

RlGHl OK LATTER AGAINST FORMER. 

Transactions between. 

- -Staff, nu 0lU(k,n( lo. 

The transaction is open lo all ihe suspicions which attach 
to transactions between a Mahomedan and his wife (56). 
(5" Jama II’. Ceifilf.) JUGGERNATH SaIIOO r. SVUD 
Shah Mahomed Hossein. (1874)21. A. 48 a 
14 B L R 386 -23 W B 99 -3 Sar. 419 -3 Suth. 61 


Ibraoamab. 

- Mtauiuf of. 

An .hauamak is a deed by which a Mahomedan «t(f 
rc4ea>es her claim XoJptmokr as against her husband. 
(IsrJ Kiu;Uoum.) MOONSHEE BUZUL-UL-RAHEW r. 

LUTEEKCT-OON-N’iSSa. (1861) 8 M. I. A. 378-; 

1 W.B. 57=1 Sutb. 446-1 Sar. 7W. 


-Wife's right to—Nature of. Sf. MAHOMEDAN W* 

-Divorce-Seclusion ok wife after. f 

(1861) 8 M. I. A. 378(3966). 

Illegitimate chUd. 

-Acknowledgment of. St/ MAHOMEDAN LA»- 

ACKNOWLEDCMENT-ILLEGITIMATE CHILD 

-Legitimate or. St/ MAHOMEDAN LAW—LEGItt' 

MAH*. 

InherlUnce. 

ADOPTED SON. 

ANCESTRAL PROPERTY. 

Brother. ^ 
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MAHOMEDAN LAW -(Comd.) 

Inheritance— (Cmtd.) 

Crown -right of. to three-fourths of the 
PROPERTY'. 

Custom ok 
Daughter. 

Daughter's children and descendants—ag¬ 
natic COLLATERAL RELATIONS. 

Direct heir—Exclusion of. 

Disclaimer of richt of. 

Division of. 

Exclusion from. 

Grandfather's property-Grandson's claim 
to share in-Death of father-Date of. 
Husband. 

Law of. 

Law of. applicable. 

Missing heir. 

Mother. 

Partition of. 

Relinquishment of right of. 

Renunciation of right of. 

Representation. 

Residuary heir. 

Return. 

Right of. 

Sect of deceased. Shia or Sunni. 

Sister's dauchter of deceased-suit on foot 

OF PLAINTIFF BEING. 

Slave emancipated. 

WIDOW. 

wife 

WlllA RULE. 

Woman dying without issue. 


Inheritance-Adopted ion 

- Right tf 

In one ol I he orders appealed from, a pro«i>ion »a» 1 
made out of the esiale for an adopted son. though admit- ' 
tedly such son was not properly one of lhe heir*. This 
must be corrected by directing the diviwon to be amonpt 
the heir* (278). (W A'mgidttm.) MUIXtH Do Alum 
NAWAB TAJDAk BOHOO V, MlRZA JEHAN KUDR. 

(1886) 10 M. I. A. 262 = 2 W R (P. C.) 56- 
1 Both. 66ft • - 2 Sar. 106-B ft J.'» No. 2 (Oadh) 

Inheritance-Ancestral property. 

- Cnrim tf lutttiiitn g.*t'nt*g-Aff/uihlitf t, . 

ulfaiquililitn cf-Pr/iumptitn-Onni tf frttf. 

If a custom governs the succession to the ancestral estate, 
the presumption is that it attaches alto to the pervaial 
acquisitions of the last owner left by him on his death; 
and it is for the person who asserts that these properties 
follow a line of devolution different frem that of the 
ancestral estate to establish it. (Mr. Amur Ali.) 
Murtaza Husain Khan v. Mahomed Yasin au 
khan. (1916) ft31. A. 269 (282)-38 A. 662 (668)= 
14A.LJ 1083 - 20 M L T. 362 = 
(1916) 2 M. W. N 565 = 4 L W.638- 
1 Pat. L. W. 122 = 210. W. N. 410=250. L J. 1- 
18 Bom. L. B. 884=19 0. C. 290 = 36 L C. 299 = 

31 M L.J.804. 

- S/lfa/fuiiitien - MitUhhart Uv diOuntitm 

ietwtn—lnapp/iithililf tf 
The Mahomedan law makes no distinction between 
ancestral and self-acquired property, and recognises no 
principle of differentiation in the matter of lineal and col¬ 
lateral succession, as U the case under the Mithakshara. 
which divides inheritance into "unobatructed and obstruct¬ 
ed heritage ". AU classes of property, whether ancestral or 


! MAHOMEDAN LAW-<r«/^.) 

Inheritance—Ancestral property-(CVw/«/.j 

: 1? **",:’* ‘Solution. (M,. Am«r 

M,.) Mi. rt.ua Husain Khan Mahomed Vasin 
AUKhan. (1916) 431. A. 269 (282)= 

38 A. 562 (568) ^ 14 A L. J. 1083 * 20 M L T3*. 

T m (WM)2 M -W.N.565-.4L.W.638- 

1 Pat. L W. 122 - 21C W. N. 410 - 25 C. L. J. 1 
18 Bom L. B 884 = 19 O. C. 290^361. C 299^ 
31M. L. J. 804. 

Inheritance-Brother. 

- Right ef-Shutk SiM. 

Accordm; toll* rule* of wceexion of the Shceah sect a 

Bj,m P * ,kt) R * ,AH 1)1 ‘w Hussein r. 
Ranee Zuhoor-oon nissa. (1811) 2 M. I A 441. 

2Suth 993-1 Sar. 217. 
Iaherltance-CrowD-Rjght of. to three fourths of 
the property. 

-AV rtudatnti. 

if lfc wc . *** »» Ibe three 

fewrth* of the propeiiy of a (kcc^ Wou , ( , 

,k c, <*" Hurmutool-Nissa 
Beglm r. alubdia Khan and Hajee Hidayat. 

(1871 j 2 Suth 625-17 W.B 108 . 
rvo Inheritance-Custom of. 

,7?*", **<[ <*«• "* .Hmd* laxo-CMitm ; w 

■" *» * «* 

Eldest bon—Exclusion of other heirs by, 

LYIDLNCE OF. 

Feuai.es—Exclusion of-Custom of. 

Hindu customs-retention of. 
ignoble Wives—sons of—Exclusion of. 
Law-custom at variance with. 

PITA OF-VaUDITY. 

^JSSSSS 0 A00m,, M ») * N " daughters 
-PREFERINCE TOOTHER HEIRS OF. 

Wnx>w—E xclusion of. 

•» >«« OF, IN DEFAULT OF 
MAU HEIRS AND DAUGHTERS. TO A LIEF. ESTATE 
IN A MOIETY OF HUSBAND'S ESTATE WITH RIVER. 
SION TO MALE AGNATES OF HUSBAND. 

Wife-Chair Kuf wife-exclusion of. 
ancestral Property-Custom Govf.rning- 
appucabilitv to self acquisition of. 

P’«d. St, Mahomedan 
Law-inheritance-Ancesiral Property- cus 
tom of Succession governing. 

(1916)431. A. 269 (282)-38 A. 652(568). 
Eldest son-exclusion of other heirs by. 

-Custom of family—Existence of-Concurrtn! find- 

mg* agamu-Not interfered with. byP.C. (Sir Ri<h a ,d 

Ctmh.) Mahomed Isma.l Khan 7 . Fidayat-un-Ni^a 

(1886) 8 A. 616. 

Evidence of. 

- Ftmilut ttnntdtJ tegrtk'r it le f em CH/ 

in cn, tf-Etidtlliol ulut of, a It 
(uU.m im tkf Mhtr tr otkfn. 

Wien two families both descended one in the male and 
Ae other m the female line from the same ancestor had 
sam ' con<li,ionsin 'he same place 

as oce community. Ud that endence* of the custom 
obsentd l, erne fam.ly in apems*. of the ordinal 


2915 


THE PRIVY COUNCIL DIGEST 


2916 


MAHOMEDAN LAW -(«.) 

Inheritance- Custom of ~{Co*td.) 

Evidence of — \ C * md .) 

Mahomedan Ian was of high evidcntial talar a' lo the 
custom in the other. 

ll'ajik- h/ •irt—£ir/rus iu—l'dur *t. 

The Wajthularz (oc record' of right'), •hen prcferly 
u«d, afford most valuable evidence of ta>iom arvJ are 
much more reliable than oral evidence given after the 
event. Where, however, they contain statements whUh 
woukl appear to have been concerned by the per**' mak¬ 
ing them in theii own intcre>t. they are to be disregarded, 
being wo»*e than useless. 

Females—Exclusion or-Cvnou 01 . 

- Stt MAHOMEDAN LAW—INHERITANCE—Cl MOM 

OF-PLEAOF. (1922)491. a. 119(121. 125) = 

r , 45 M 309(311-2). 

- Evtdmt. 

Nor are their lx»rd»hips prepared to accept without 
qualification the Matcment that it is decenary to reject av 
uvek" fur proving ihciuMom (by which, in the event of 
intestacy, daughters of the deceased arc rx.|«drd in favour 
of their brother', and sisters in favour of male paternal 
collaterals) "all those instances where me have noevidence 
that the deceased left any estate at all. or where there is m. 
evidence to show its nature or value, oc the amount of ha 
b,lutes against it. r.g.. whether or not it consisted merely of 
a Jagir. or mafi land, or of heirlooms, or of land heavily 
mortgaged, or of the family demesne; where thrte i* no 
oroof and no admission that the lady >aid to have been 
deluded had a legal claim to a share under the ordinary 
fa*; where, in case of a married lady, we hav* no evidence 
'homing the actual amount of dowry received; where, in 
case 0 f unmarried ladies, there b no proof that they kne* 
0 the custom and stood ancle in obedience to it. And in 
all lho-eca'e» where a witness Mates that he has himself 
excluded his own sisters, or nieces, our judgment as to the 
value of such statement as evidence of the custom having 
been enforced must be held in suspense until there b aho 
evidence before as that the ladim had independent advice, 
and. with full and intelligent knowledge of the custom 
voluntarily acquiesced in their exclusions." An example of 
each of the conditions there laid down ought certainly to be 
established by some witness, bu, it b not. in their Lwd 
ships opinion, necessary that all should be proved in every 
case as this might greatly weaken the evidence by tradition 
to which m a custom of the character under consideration 
great weight is doe(l5). 

In det.rmining whether claims are not met keanse the 
rights to which they relate do not exist, or wbrther they are 
pat on one side because, in the circumstances, there b no 
need that they should he averted. the potion and relation 
shipof the different members of the family must alwav. le 
considered ( 1 /). ‘ 

It ought not to be assumed that a custom faib 
becausecertainofthe instances brought forward in its 
Mippott may be referable to other causes than the custom 
relied upon ; nor again, because in certain respects some of 
me witnesses may be found undustworthy (IX). 

In every case of thb kind the burden of proof lb> heavily 
upon the plaintiff (the party setting up the custom' and 

though hb evidence may consist of a number of striking 
instances in Mipport of his ca<e. it receives a severe bio* 
when promment members °f the families concerned deny 
that the custom exists (19). 

The best evidence associated with any such custom as 

n al ! e £l BOuld h* found in with the division 

ot land ( 20 ). 

The argument put forward by the defendant that, in 
many of the cited instances, the women said to have bw> 


.MAHOMEDAN LAW-(CW) 
iDbentancfr-Custom oi-{Coutd.) 

Females—Exclusion of-Custom of-<CW.) 

excluded have been provided with dowries either in the 
lifetime of the owner of the estate, on the division of which 
they received no benefit, or after his death by a male rela¬ 
tion. and that this was equivalent to and must be taken as 
a recognition of their right to share, is one to which their 
laxdships are unalfe to accede. It is quite possible that 
the husband of a wife who had been suitably downed 
would not desire to claim rights of inheritance against those 
by whose generosity or at wh«e expense the dower hod 
been provided, but this would not involve the conclusion 
that the light to shaie existed and had been satisfied by 

the dower ( 20 ). 

Again, such an argument, though it might affect inheri¬ 
tance a» between fither and daughter, would not cover the 
present case, for il a daughter had been dowered by her 
father, and this were Heated as equivalent to an advance¬ 
ment of her share in hi> estate, this would not affect a claim 
like the present put forward by a woman to a share in her 
brother’s estate by whom she had never been dowered at 
aU (20). (Lord Butkmastfr.) ABDUL HUSSEIN KHAN 
r. HlBl SON \ DlRO. (1917) 451- A. 10- 

450.450(464 8 ) - 22 C W N 353 - 23 M. L T. 117- 
16 A. L. J. 17-27 C. L. J. 240 - 20 Bod L B 628- 
4 Pat L. W. 27 - 431. C. 306 - 34 M. L. I 48. 


Mjkcm/Jans - Custom omen [-Onus of 
f"*f *f—M*drat Cud Courts Ad /// of 1873. S, 16- 
fJrd. 

The litigants were Lubbai Mahomcdans of the Sunni 
sect, and the contest was as to the devolution of the estate 
of one H. The decision of the rival claims depended up* 
whether the devolution of H's estate was governed by 
Mahoencdan law as the plaintiffs contended or by a nle 
of descent excluding females as the contesting defendants 
maintained. 

Htfd. that the litigants being Mahomcdans to whom the 
Madras Civil Courts Act III of 1873 applied, the preump 
tion. under S. 16 of that Act. was that the Mahomedan 
law governed all quotums of succession among them, arrf 
that the onus Uy on the contesting defendants of proving a 
valid custom at variance with that law. and not on the 
plaintiff to prove an abandonment of the Hindu rule of 
exclusion set up (124). 

!!dd further. on the evidence, that the defendants had 
faikd to establish a custom or usate excluding female* from 
sovcevsion. (Sir Ls*r ( u<( Jeuksns.) MUHAMMAD IBRA¬ 
HIM Kouther Shaikh Ibrahim Kowthkr. 

1922 491. A. 119 - 45 M 308 (314) - 30 M.L.T. 86 *■ 
15 LW 354 - 26C.W.N. 793 = (1922) M W.N 470- 
36 C.LJ. 61-24 Boa L. B. 944=671.0. 

A IB 1922 P.C. 69-43 M. L-J-69 


- Onus of fwf of. 

In a case in which the plaintiff, a Mahomedan. set op a 
custom by which, in the event of intestacy, daughters ol 
the deceased were excluded in favour of their brothers, and 
sisters in favoor of male paternal collaterals, ktld (1) “-*• 
the Uirden of proof lay heavily upon the plaintiff (19); and 
(2) that, although there was much reason in history for 
custom alleged, and some evidence by which it received 
support, yet on the whole the ev idence fell short oM* 
standard to which it must attain in order to succeed in alter¬ 
ing the devolution determined by a family custom (?> W- 
(Urd Bmkmadrr.) ABDUL* IIUSSAIN KHAN r.® w 
SONA DFRO. (1917) 451. A. 10=45 0.450 f « 6 Wr 
22 C.W.N. 353 = 23M.LT. 117=16 A-L.J- JJ' 
s 20 Bom. LB. 628=4 P*t L.W. w 
431.C. 306 = 34 


27 CX. J. 240 - 
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MAHOMEDAN LAW-(C#ntf.) 

Inheritance-Custom of—<tW4.) 

Hindu customs-Retention or. 

- Proof of. 

In a cat relating to the succession to (he obK of a 
deceased Mahootedan. the question was whether Hindu 
customs were preserved in the family. 

The fact of the family having been at one time Hindus 
«as not only not proved, but it was negatived iiy some of 
the witnesses. It was not only aho proset that any Hindu 
Ians had been preserved and acted upon in the family as 
customs. In fact the proof of the existence of any co*tu 
in the family entirely failed. It further appealed that the 
deceased uas himself a strict Mahomedan. 

HM, tlut there was no foundation for the Contention, 
ami that the rights of the parties must he determined by 
the rules of Mahomedan law as applicable to the facts of the 
Case (II). (Sir Mult pit E. Smith.) N'AWAB MlHAM 
MAD AZMAT Am Khan e. MUSSUMAT Ulu Bigum. 

(1881)91 A.8-8C. 4221427) 1 4 Sar 310- 
17 P R 1882 (Cml). 

Ignoble wives—Sons or- Exclusion or. 

- Ill ,»**/. 

In thU case the Commissioner found that among*! 
Mandab, to which the family of the parties belonged, a 
custom existed by which illegitimate »ons of 
mothers, though recognised as son*, got no share. I«.t the 
Chief Court distinctly came to a different 
the point. 

HtU. that the evidence afforded no 
which the Commissioner could properly base his 
(10). {Sir Mrfhgut E. Smith.) NAWAB MUHAMMAD 
AZMAT A LI KHAN P. MUSSUMAT ULU BEGUM. 

(1881) 91 A. 8- 8 C. 422(4267)-4Sar. 310- 

17 PR 1882 

- LtpUmalt ioui. 

In this case the Courts Mow found that amongst the 
Mandat*, to which the family of the parties beivnged.no 
custom prevailed excluding from inheritance the legitimate 
sons of ignoble wiles, and that there was no 
to the right to inherit Mwcen the ions of 
ble wivur. 

Their Ixxdship* affirmed the filling of the Courts below 
(1011). (Sir Mmupt E. Smith.) Nawab Muhammad 
AZMAT Al.l KHAN r. MUSSUMAT I.ALU BEGUM. 

(1881)9 I. A. 8-8 C. 422 (426 7)-4 Sar 310- 
17 PR. 1882 (Civil). 

Law-custom atvakiance with. 

-Evidence of-Admis'iUlity- Bengal Civil Courts of 

1887—Effect. St< BENGAL ACTS—NORTH Western 
Provinces and Assam Civil Courts act or 1M7. 
S. 37. (1912) 18 1 0.671. 

- Elii/tutt in OuJh of — Prtiumftion — Ouui of 

fr*<l 

The prevalence of customary rule* of succession in the 
Province of Oudh has been recognised in the statute law of 
Oudh, as well as of the Punjab ami the North-Western 
Province, which provides lh.it in matters of succession the 
ordinary rules of Mahomedan and Hindu law are only to be 
applied in the absence of such custom*, though the custom 
set up must I* proved by satisfactory evidence, but without 
insisting on the rigorous ami technical rule* which would be 
applicable to Mich a case in England. There i*. therefore, 
in the Province of Ourlh. no presumption against the exiv 
teme of a cu'tom of succession supersede," the ordinary 
rule* of Mahomedan law. 

- Validity af—Onus of proof of. 

It is now established that there may be a custom at 
^Variance even with the rule of Mahunedan law. governing 
the succession in a particular community of Mahometans. 
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MAHOMEDAN LAW-(CW) 

Inheritance-Custom o MCW.) 

Law-custom at variance winMtw*) 

• Bot the custom must be prove! (124,. (S„ Uwrout 
Jtukiui.) Muhammad Ibrahim KowtHer v. Shaikh 
Ibrahim Kowihek. (1922) 49 1 A. 119 “ 

0 - 308 (3l45 > - 30 M.L.T. 86 - 16 L.W 364 = 

J“ C W t N 793 = i 1922)M.W N . 470- 36 C.L.J. 64 - 
24 Bon LR.914-67I C. 116 A I R. 1922 P C. 69- 
„ 43ML.J 69 

Plea of—Validity. 

——-rtU—Ftm*la~E><lutiom of-Cuitm of. 

* he dispute was as to the devotion of the estate of a 
deceased Ubbai Mahomedan of the Sunni sect. The 
qvestw, was whethe. the devolution of the deveA*d’> 
outew*» governed by Mahomedan law a* the plaintiffs 
cwfctxW or by a rule .4 descent excluding female as the 
coctesting defendant* maintained The contesting defend¬ 
ants set up what they called an immemorial custom and 

“SLJ.i ku ui n ? uu V ,hey plti(kd al 

•oitows. p„ a . 15 -It has been the immemorial custom 
-dancKrtusaguintbe Mahomedan families in the dis- 
t«t of < cumbatore in general and in the families of these 
defendants and the relaticn. m particular that they have 
Mlwed the Hindu law a* regard* the law of property and 
Mccosion and parWwa. Only the male members are entitled 
sneered to the pr..prrt.** of theit ancestors arid females 
are excluded hum ...hentance when there ate malts. He- 
wdo .Us aho the custom in the Mahomedan families to 

£**J 0 *f **°“ l *•**« »« lime of or imme- 

djaufy after marriage to the female members in lieu of their 
sha.es ; and ccasesteotly with that usage defendants’ father 
*" d °‘ hw »orth about 

Ks. 4 WO to the mother of the second plaintiff immediately 
after the aui.iage and the plaintiff* conduct in not advert¬ 
ing to this in the plaint is fraudulent Para. 16.- According 
to that immemorial custom and usage the plaintiff, have no 
right to claim a *art .n the *hare of /> Ammal while P. 
Amma! henutf had no -hare. Para. J7.-H ha* been the 
custom aho in the family of the plaintiff.." 

llrtJ that the custom or usage a* pleaded was open to 
.■bjeetion and that the defendant’* contention was liable to 
th " 8 ,oand (Sir Uwrmt Jtuhm.) 
Muhammad Ibrahim Kow ihek Shaikh Ibrahim 
Kowihek. (1922)491. A. 119 (121 126)- 

45 M 308 (311 2) - 30 M L T. 86 16 L. W.» . 

26 C. W. N. 793 ■( 1922) M. W. N. 470- 

a t o *Bom. I* * 944- 

A I R 1922P.C.59 - 671. C. 116 = 43 M. L. J.69. 

BOSS (INCLUDING AIOP1EI) SONS) AND DAUCHTERS- 
PkRFEKENCE TO 01 HER HEIRS OF. 

-Custom of. among Sheikh kidwans-Existence of- 
Concunent finning**Jo-Privy Council's interference with. 
{Sir AuhorJ Couth ) Haidar ali c.Tassaduk Rasul 
Khan. (1890) 171. A. 82 '89)' 18 C. 1 (10) = 
68tr.629-R.4J.-, NO. 119. 
Widow-exclusion of. 

-Cwtfoaof. .Ter MAHOMEDAN Law_In H er|. 

TANCE-Widow-Exclusion of. 

(1881,9 I. A 8 (10)- 8 C. 422(426-7) 
Widows—Succession by each of in default of 

MALE HEIRS AND DAUGHTERS. TO A LIFE ESTATE IN A 
MOIETY OF HUSBAND'S ESTATE. WITH REVERSION TO 
MALE AGNATES OF HUSBAND. 

- CuUom of-Proof of. 

'“J, 865 - to *'“8 «»o widows, (he 
«r., W c4.b«n died ,n mi. nearly 40 years after the 
death of her co-widow, who »asthe*tior widow. The 
1st plaintiff, the nearmt male agnate of .V. sued for the re 
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MAHOMEDAN LAW 
Iuheiitance-Custom ot~(C r/J.) 

WIDOWS—SlK TF'SIOS BV F VfH l»l IN |»f I \l’| I OF 
MALE IIFIRS AMt DAlGHlIRS. TO A Mil KM ATI 
IS A M'llllY OF Hl'BANl.NlM Ul, llllll RFAJR 

sion m Mai l Ai;n\i>*of Husband— t -aS.) 
covery of the ‘hare* 4 M in certain village*. alkginga 
customary rule of siK. »y>iontthkh *uper*eckd tbe Mvlto- 
me.lan law and entitled tbe l*t pJo*uu t» succeed lo .l/V 
eMatc as lii- neaie-t male -grate on the death of the juioc 
widow. 

In the year 1870 Ibe Wajib wl-ar/ o* ncuih of the -wit 
village* »eie completed; amt in them, pur*uai.t to the dirr- 
lion* in Ouilli ( ii.ulai No. ill 4 \H>\. the cu*tonuiy mle* 
of suction observed by the «-hatcis in tho-e village* 
were recorded and attc-tul I.) o* on behalf 4 the «i>*haiei*. 
They vipporic-d the plaintiff* can- that the widow* su.aev! 
ed only to a life interest, though they ir*hi.Ud an cnftund 
ed claim on the part of the widow* to full p*ui* ol dk- 
position over the e*talc. 

//.’/./, rever-ing the Chief foMit and restoring the Sab 
ordinate Judge, that the plaintiff* had established . > - 
tencc of a custom.!!) ink of *m.e**ion in the family 4 the 
paitivs to ti c nil aodtl ul „h in default of mak L 
of daughters, each of the widow* tank an intend fur lit.- in 
a moiety of her husband’* estate with reversion to thr nule 
agnates of the hu*l«nd. 

In their lordship*' opinion the fact that on the death 4 
‘ . IS, ° hi ' ni,| " w ' a»««cd to succeed lo his estate 
without any claim by his nebci h*ir>. ar.d in accordance 
with the custom recoiled a lew scar* later in the Waphul- 
ar/ of the tiUafM forming pin of his estate Mjfc.ie.tly 
cMabhshes that the ordinary rulo of Mahomedan law were 
superseded m this family by a customary rule of $u:ce*s»n; 
and they arc unable to agree that the*e Wajib ul ar/ are 4 
no use to the pl.,:ntifts. merely because they include an un¬ 
founded claim on the part of the widows to full powers of 
disposition over estate. 

StmUt, llsc Wajib-ul-ar* did not r*laUi*h a right 4 
survivorship between the widows. (Sir Jiw IIW/ii.) 

sheikh roshan ali khan m haudhri amihar am. 

(1930J67IA.29-7O.WN 81 1211C 517 
31LW 670-A IR 1930PC.35 58MLJ. 156 

Wife-Chair kue wife-exclusion or. 

-- Cu>ton ' of-Evidcnce. S„ MAHOMEDAN Uu - 

MAKRIAGE-GHAIK KUF MARRIAGE. 

(19C6; 331. A. 107 (115 6) * 28 A. 496 506). 

Inheritance-Daughter 

Inheritance to— Mother's right of—slavery »t 

1IME OF DAUGHTER’S BIRTH—DISQUALIFICATION on 
ground of Status of. 

- Britiik J,n rtlahug t.< ilor.rj-Ff.tt .•/. 

Quart whether by the Mihomedan law the fact that the 
mother was at the time of her daughter’s Nrth a *!at e of 
|he paternal grandmother of her daughter would ea.fcde 
10 ,h « «W«of her daughter OO be. 
death (199 200). (We as to the effect of the British Act, 
wlJling to slaver) upon the capacity of the mother to in 
hern f,om her daughter, if it had Ixen proved that she wa. 
a shve at the time of her daughter’s birth ( 20 lX (Su 
Mcnhgut E. Smith.) N’EVAB MULKA JlHAN SaHIB v 

* Mahomed Vshkurree Khan. 

, o (I8 I?! Sup ; 1 A 192 = 26 w. R 26 - 2 Sutb 830= 
3Sar. 214=8 Mad. Jur. 306-R 4 J.'s No. 21 (Oudh 
“ H-Cmarf fnrf ,-i imtk. 

’"—AttopiltioN of -Effttt. 

The appeal arose out of a suit relating to tbe right to in 
nent the property of A. a Mahomedan lady. One of the 
quest ions for deaaon was whether P. her mother, was enti 


! MAHOMEDAN LAW-(C.W.) 

Inheiitai.ce- Daughter-(CW,/.) 

INHLRI1 ASCI TO—MOTHER'S RIGHT OF-SLAVERY 
Al . I 'It Of DAI f.Hl i.R’S BjRTH-DiSQUALIFICA- 
1I«)N ON GROUND OF STATUS 0E-(CYjr4.) 

::..i to a -hare of her property. The objection made to the 
tulr 4 /’ |>. inherit was. that she wa* a slave of the pater- 
: grandmother 4 A. when A was begotten. 

lucre wa* no evidence that a® was a slave as asserted. 
Her *!_tu. 4 slavery wa* not directly proved, and the cir- 
cuir-un.(' lather tepellrd than supported tbe presumption, 
:iiat ih-t <ii*qualil)irig existed. ]t was admitted, on 
»U hand*, that .4wa*not tie.,iedas the^purious offspring 
her l-ther. .u.i a* l.i* lawful ilaughter. and as such enti- 
.kd to inherit a *luu-< f hi* piofvrty. The appellants, who 
obpUd talk ritle «f /* to Maced, wholly failed to prove 
ha *tatu*. 1*1 that it *he wa* the *lave4 the grandmerher 
4 A. that the latter (grandmother) gave her over, for a 
time, to the tmlirosc of her son. 

All thatua* pi.wnl with certainty was. that A was treat¬ 
ed a* the legitimate child and one of the co-heirs of hei 
taiher. and that P a.v* her mutlvei. and thrrefore presuma- 
Jv vmitksl to inherit to Ur. The grandmother of/f had 
m the Mn,ngr*t wa) reco-niscd her as a legitimate child of 
Iwi v-n. She w-s *o Iwoughl up in the family, and the 
icutnwt) 4 her marriage Wu* performed with much pomp 
ABdetNWMy. 

H,U that, tlw-gh time was no direct evidence to supfoit 
th*p:**cmpti«i ..I r.anuge bdwitn /’ -nd .ft father, «h« 
Adnusrion 4 tbe kgitimac) of 4 by the appellant*. lo4 
implied fium their (onduct, was amply suffkient. after the 
(kaths oftke child and her father, for the purpose, and 
*tood in the |dace 4 ptoof against them (201). 

It i* to lie ub*eice.t that then- would be no unwimount 
able obstacle to -uvh a presumption in this case, even if H 
Uci been proved that f had been the slave of A'l grand 
iu,<her, lor her mi*tre*s might have Ixen emancipated her 
ku the pui|fci*e of making the relations between her w" 
and the giil lawlul. Alter the acknowledgments above refer- 
«d to. . 1 ’. gran Him it her and the appellants who act with 
her ought ,n have Ixva prepared with *trong and conclrri'e 
cvtdo.se lo icbut tbe presumption raised their own ad» 


and Ccodwt ; and m the At.*ence of such evidence tbe) 
think the preemption mu*t prevail (201). (Sir 
E Smith.) NEWAB MULkA JF.HAN SAHIBA f- 
MAHt'Mf D IsHkl’RRlE KHAN’. 

(1873) Sup I A. 192 26 W.R 26 --2 Sutb. 830* 
3 Sai. 244 *- 8 Mad Jur. SC6 R & J. s No. 21 (Oudb). 


Mother—Inheritance to, along with 
CHILDREN OF PREDECEASED SON. 


A Mahomedan lady died leaving a daughter, and three 
chiUren. two sons and ooc daughter, of a predeceased JW- 


HtU that, b) tbe Mahomedan law of inheritance. 


(laughter 4 tl.e deceased was entitled to one half of 
mother's property, and the other half would descend to t 
children of the predeceased son of thedectaxd (11) (‘ Vr ’ 
Jmatu Erskmt.) SHEIkH IMDAD ALI r. Ml’SStMAT 

KOOTLY Begum. (1842) 3 M.I A. 1 = 6 WR.(P.C.)24 

1 Sutb. 124-1 Sar. 2*i- 

MUTA AND NIKA MARRIAGES-D.AUGHTERS OF. 


- Right tf. to fathtrt otoU—Skiah ickoA. 

Wbac a Mahomedan of the Sbia school had conW^® 
a Muta marriage will, a woman and had several chiW,en 5 
her. 4 whom two daughters were alive, and aftet™£* 
married her by mkab and had a daughter by her. htli 
tbe two daughters of the deceased bom during ccoUB ’• 
ance of tbe muta were also legitimate and entitled 
equal share with the daughter bom of tbe nikah man»T* j 
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MAHOMED AN LAW-(CW J.) 

Inheritance -Daughter -(Conti.) 

Muta and Nika Marriages—Dauchif.rs of- 

(lord Parker) SHoHAKAT SINGH Mu>SW! VI J.W Kl 

UlBl. (1914) 1 L W. 965= 16 M L T 517 

19 C. W. N. 225 = 21 C. L J. 4 -17 Bom L R. 13- 
24 1. C. 499-13 A. L. J. 113-11915)11. W. N.389- 

27 M. L J 89 

Inheritance -Daughter's children and descendants- 
Agnatic collaterals. 

■ ■ " Preference—Sin* L:v. 

Under the Shiah 1 J* dinghies children awl defen¬ 
dants are not excluded fiotn inheritance in favour ot agnati 
collateral*. The granddaughter is thu* a* h j “ kgal 
heir ” under the Shiah Law a* the daughter. (Mi lm„. 
Iiibi akhtaki Begum Diiji.vs ai i. 

(1922) 18 LW. 193=11923) M W.N. 793- 
32M.LT (PC.) 181 LR1 PC.90 
A I R 1923 P C. 11-71I C. 621*- 
46 M LJ. 259(362 . 
Inheritance- Direct heir-Exclnsion of. 

- Next kfir’i ni*l 111 enK of. 

Under the Mahomedan la*.a di»qi«jlil>ir*s >a«-v *hi h 
exclude* the ilire-.t Mr Irom taking the MrillKr 1 
no« form a bar lo the succession of the next heir, the heir 
presumptive. Where, therefore, the daughter. who «.».! 

I* entitled to the inheritance. i* di'qualifkd. h*r iLiajhter 
takes it. (Mr. Ameer .Hi.) IWM AKHIAKI IlkGI’M r-. 
1)11)1 AN AM. (1922 18 L W 193 

(1923) M W.N 793 32M LT. (P C ) 181 
LB 4 P. C. 90“711 C 621- 
AIR 1923 P C. 11 -45 M L J. 359(362). 
Iuheritance-Disclalmcr of tight of. 

- Set Mahomeimn Law -Inmlriiani »-Right 

UP—RENUNCIATION OF. 

Inheilt-nce—Division of. 


MAHOMEDAN LAW-(CW.) 

Inheritance-Division—of—(CW</.) 

I)eUs«d drcea'e*l—Payment of. condition precedent. 
Aer M.VHOMFPAN I.AU-DKBIS OF DECEASED. 

“—^^“Bty among heirs—Necessity of-Unw)ual div 
in -j'kc—V alidity of. See MaHOMLPAN LA\V-W|Lt.- 
DlMRIBU il(*N AMONG HI IKS BV. 

(1876) 31 A. 291 (307) - 2 C. 184 (196). 

—Mnua* keir—Skate to-Reunvhim M-A’eeeni/y. 

AviuJieg to Mahunrcdan law. a share ought lo I* re- 
vrunl fora mining heir (ISO). (Sir And rev S,Me.) 

( AJMM hn MOOLLl AHMAP r MOOI.LA 
ABPi'l. Kahim. (1905)321 A. 177 33 C. 173(179) - 
2CLJ 236 -10C W N. 33=7 Bom. LR 892- 
2 A L J 798 = 4 L B R. 77=8 Sar. 893 - 
15 M L J 317. 

1 - Pjrti. Mhrhiiii-Dr.mM me a-Chim lubuonent 

m.. tint,at ikercettk-Mtintaimability—luofiftl. 

Two Mahoenetb* brother*. *ho. together with their 
• v*cet<W to the properties left by their father, 

• 8«<tal 4'lnvwobj mean.©/an arbitration of all the 
I jauputic* of the deceas'd to lire exclusion of their mother, 
la h..f 1 he U.abef received a full half of the whole pro- 
| p’liir* 1 «f the drtra**d and filtered into pa**e>*ion of his 
•fur,- Some time after there ua* an exchange letwwn the 


U-ah. r. in ngard to > 0 *,, .4 ebc properties to divided. On 
j lead, of 1 he mmher. one of the brother* *urd to recover 
fr.«> «he heirs of the other brother. who had died before 
them In* »h.ire of the pupertir* of hi* father lonhi hhis 
irorhe. *uil>! hau lie™ entitled a, and for her share. 

aililration prncmling* bttnwn him (plaintiff) 
.ml hr* ikxraH*] Iwrtfor. II.I4 that plaintiff was stopped 
hi* -«n poceeAng in the arbitration from potting for¬ 
ward mmH a daim. 

lie fpiahaiff) received hi* full half of the whole wooer 
ire* Wwigine to Allah RaUh (the father) upon the footing 
-4 lb <X. b*K* of the mother, ami entered into possession 


-—Au«r4 etleelint - M»*g Hr-*™ *t | of h.* *ha Ir . He <a.m< i-w I* allowed to .one back and 

""^ ,u ,7 %>1 wB,:l ,Arf -•*** ^ fc» id*on 

,W nme-Pfeet-AJmm^ > r ,<Wr kin Mku k,M £ »*. mol alfotto, to her !»■ wa* dicidcd between liim^K and 

Mr..- a, At lime n memti f. hi. Infer, (fe* DmtJh.) MUR vmmap Wali Kuan 

An arbitrator appointed to dnwlc Hie properly of -V. a Ml’HAMMAP MOHI tip DIN KHAN, 
deceased Mahomedan, ,inv<ig tbne wl.*.m h« *o<-M 6 m! | fioto) 11 t. w aoi tiu\ 

SS .0 dure in it. mk 1.1- >“',d h Febnury. VU. _vAa,ar JF'io 1 tel J , f X 

and in it he included A ..ml hi* child,™ atm-* “the hei,* ~ut '•“***&, I M deem- 
ami legatee*" among whom the »*la'e cf the de*.u*ed wa» 1 ' ( . f , . * ‘ < 

to be divided. A wa* a ** of M nd had Ucn sdmituslly I' !5!: 

misvrg from 1870. .I/died in 18 4. The qu^ *-> I ,hC , ' h,tC 

whether the pieces ling* in the arbitration e*,H be reg«de^ ' 'J*' ' ''T'' ^ 1?°*' J ,ab f*» edan 1 » 
as an admi»*fon - A par, of *r -hee herr*,', as a | 1i t ^ ^ 

ewtitkd to anything (2l9) (Sir Bame, Peaoik.) SYUD 
BW.AS FT HoSSEIN t. DOOLI CHUND. 

(1878) 61A 211-4 C. 402 (405) = 3 Sar. 863. 

Itberttanc*- Exclusion from. 


finding by the arbitrator, that A was then alive. 

The arbitrator wa* ml examined. There was 
to show that A wa* a parly to the reference. 

//eld, that tin.* oiocerdings in the arlitrati< n could m t be 
regarded as an admi"itm on th- prt of the other he r*. 0* 
as a finding by the arbitrator, that A wis then ali.e (180). 

The effect of the award wa> to re ogni*e that A wa* mi*, 
sing, and to set a*ide his ‘hare until be *hoakl be fwml. or 


CfSTOMOF. 

EMr*t *or.—h'xdu'ion of other heirs by. See Ma- 
be proved or declared by compMent authority to be drad HOMFDAN I AW-lNHERITANCE—CUSTOM OF—ELDEST 

-Females—Exclusic* of. See MAHOMEDAN LAW'- 

IsHEMTaNCE—C ustom of-Ffmales. 

--I?K)!4e wi»e»—Soo» of. See MaHOMFDAN I.AW- 

1 n h f.r it ancl—Custom of-ignobi.e wives. 

—-Wkio*. See Mahomedan Law-Inheritance 
—Widow—exclusion of. 

-Wife-Chair kuf wife-Exclosion of. See MaHQ- 

medas Ltw—M arriage—Chair Kuf marriage. 
(1906) 331. A. 107(115-6)= 28 A. 496 (606). 


The statement in the award a* to the numb* of <-.* left by 
M, which numl*r included A. cmi|d nor by itvdf be treated 
as proof that the arbitrator had *ati*fk«l himmlf that all 
Afi children were then alive. Tin- re*erotino of a *hare 
to A ami his children was intelligi, le on the ftour.d that, 
according to the Mahomedan law, a share ought t>. be re¬ 
served for a missing heir (180). (Sir AnJrev SetUe.) 
MOOLLA CASSIM km M00LLA AHMAD r. NlOOtU 
ABDUL RAHIM. (1906) 321 A. 177 * 33 C. 173 (178 9)= 
20LJ.236=10C.WN 33*7Bom. LB 892= 
2 A.I.J. 798 - 4 LB B. 77= 8 Sar. 893=16 MU. 317. 
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MAHOMEDAN LAW-f Cud.) 

Iuheritance-Exclusion from -(Cmtd.) 

DIRECT HEIR—Lxn.l SION OF. 

-Next htir'> right in case of. See MAHOMED'S 

law—Inheritance - Direct heir 

Some sharers—Exclusion of -Henefii of. 

- Rigkt ie. 

Their Lordship. confirmed the ilevisi,* the lower 


appellate Coon that where daughters of a d«ea*<i Vlaho- 
medan were excluded from inheritance by custom, the 
daughter' should be treated a. non exhtenl. ami the excia- 
sion of daughter. should operate for the benefit of other 
pervHis. who became heir, in default of daughters. (Sir 
.irH„r It'll urn.) MUHAMMEI* K Mlll.ft luil.U FvilWV. 

T A. 210(220)=31 A. 557(871)' 

10C. L. J. 297-HC W. N. 59 = 11 Bod I, R 1210= 
41. C. 457-130 C. 183-19 M. L- J. 697 
Inheritance—Grandfather's piopeity-Grandson's 
claim to share in-Death of father-Date of. 

-Presumption as to-Onus of proof of. Sr, EVI 

DF.NCE ACT. S. 108—M A HOME DAN LtW-ISHlKIT- 

ANCE. (1905) 321. A 177 (179) -33 C. 173(178-9). 

Inheritance -Husband. 

- See Mahomedan 1-lW—INHERITANCE—W'lFt 

Inheritance- Law of. 

"f-Transfer resulting in-Validity. See 
III | INDU I-AW—iNHfRirANCE—l.iCAL COURSE Ol ; 

(2) Hindu Law - Will - inheritance - lecai. 
Course of; am* (3) Mahomeimn Law_ishf.rit- 
ance—Law of—Fraud upon. 

--Applicability of-Kanchans-Appiicabiht) to. See 

Kanchans—Adoption. (1893) 201 a. 193 ( 202 ) » 

21C 149 

--Custom at variance with. See M A Ho VIE DAN U* 
—Inheritance—Custom of—Law. 

. Fr>luj mil fee a-’an/iirrr—Muiifi.'m 

inter vivo, to alter meeewai ifa-l^hJitr 
Where a gift was marie by a M ekmim father |» Ifa 
son with the obytet of gmng the son a U'ger share of the 
father % property than would cone to him I* so«e"ion at 
iileifalo, and the Court below treated the transaction a* 
fraudulent in contemplation of law. and done in evasion of 
its provisions, which limit the testament ooweTn/I 
Mahomcdan. and aim in ^ t 

sion among the defendants aA iZm^SS 
observed as follow.The law of succession ah 1te1l.1t, • 
applies only to the assets which constitute the su. 

question, whether a subject of property is part of the mr 
or not. raises simply the question, whether the transfer .7ii 
.v legally complete. The ilesign to alter, and 
?"* to deteat, the disposition of property, i. >j m p| y a 

bidden design. If. therefore, the law suffer a father In an 
, 0 alter his»cce***hi, cxerci^of .ha, 
power cannot be deemed a fraud upon the law 
(i'rr EJuvrJ l\ /F,V.AWaB UmJAD AlLY KHAN 
* M UNSUM AT MOHUNDEE BEGUM. 

(1867) 11 M. I A. 517=10 WB(fn 95- 
2Suth 98-i2Sir. 

-- -Tran,Ur interfering ■citk-Fermahtui necenarr 

far—Otien-anee ef—Onm ,<f proof of. 1 

The policy of the Mahomedan la- appears to be to prevwt 
a testator interfering by will with the course of the derolu- 
Don of property according to Law among his heirs, afthoazh 
h *"“* ******* Portion. much as a third, lo^ 
stranger. But ,t also appears that a holder of property may. 


MAHOMEDAN LAW-(«.) 

Inheritance-Law oMM 

to a certain extent, defeat the policy of the law by giving in 
his fiietiae the whole or any part of his property to one of 
hi. sons, provided he complies with certain forms. It is 
incumbent, however, upon those who seek to set up a procee¬ 
ding of thi> son. to shew very clearly that the forms of the 
Mahomedan law. whereby its policy is defeated, have 
been complied with (307). (Sir Refert P. Collier.) 
KAN EE KHl'JOOROOMSSA ft MUSSAMUT ROUSHUN 
JF.HVN. (18761 31. A 291-2 C. 184 (196 7)= 
26W.R 36—3 Sar. 629. 
Inheritance-Law of. applicable. 
i" t*ree wien inreeiiien opens. 

The question who is entitled to succeed to the property 
of a person i. determinalle by the law as it stood when the 
soccevion opened (142). (Sir Jamet W. Cehile.) SAYAD 
Mir Ujmudin Khan ». Zia ul-Nissa Becam. 
(1879)61. A. 137 = 3 B. 422 (429) ^5 C. 1. B. 11- 
4 Sar. 37-3 Sutb. 633. 
-- 10 « l >'<h parties belong-la* of. See BENGAL 

Regulations—Inheritance Regulation XI or 
IW. S. 1 5—Inheritance. 

(1841) 2 M I. A. 441(4778). 

Inheritance-Missing heir 

-Death of-I)aie of-Ad mission of-What amounts 

to. See Mahomedan Law-inheritance-Division 
or— Award effecting. (1905) 321. A. 177(180)- 

33 C. 173(1789). 

-Death of-Date of-Evidence. See MAHOMEDAN 

Law-inheritance—Division of-award effect¬ 
ing. (1905) 32 L A. 177 (180)-33 C. 173(178-9) 

-Share 10 — Reservation of. on division of inheritance 

—Necessity. See MAHOMEDAN I.AM’-INHERITANCE- 
DIVISION OF-MISSING HEIR. 

(1905)32LA 177(180)-S3 C. 173(179) 

Inheritance-Mother. 

- See Mahomedan Uw-Inhekitance-Daugh- 

TER. 


Inheritance-Partition of. 

—See Mahomedan Law-Inheritance-Di«- 

sion of. 

Inheritance-Relinquishment of right of. 

—-See Mahomedan Law-Inheritance-right 

or— Renunciation of. 

Inheritance-Renunciation of right of. 

—See Mahomedan Law—Inheritance-Right 

of—renunciation of. 


Inheritance- Representation. 

- Brother's refreientation ty hie daighter-Cmtemei 

—E:,deice ef—CuiIcm of unele'i representation fy •" 
dangk’er if. 

In a Mahomedan family in which custom was followed n 
matters of inheritance, the plaintiff alleged that the prioa- 
pie of representation was sanctioned by the cuaom and she 
claimed that, by virtue of it. she. as the brother’s daughter 
of the deceased, in the absence of male issue, repretfoiw 
him and stood in bis place. It was shown that sex «** n ° l 
a bar to representation and that an uncle's daughter 
entitled to be her father’s representative for the purpe* « 
inheritance. Bat no instance was proved of an 
succession by a brother's daughter. .. 

Held that if there was a role that entitled an udcRJ 
daughter to be her father’s representative for the purjx* “ 
inheritance.it would be anomalous and arbitrary to «P‘ ^ 
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MAHOMEDAN LAW-(cWi.) 

Inheritance-RepresenUtioMC*r/iO 

hold from a brother’' daughter the same right (1/7). {Sir 
bnrrenc/ Jenkins.) HASH MAT AL1 o. MT. NaSIB-UL- 
NISA. (1924) 621. A. 172 - 6 Lih 117- 

30C.W. N. 196 - 26 P. L. B 192 - 881 C. 114- 
A. I R 1925 P C 99. 

- Children predeeeosed—Children of—Right H- 

Exdusion of, by their undo and aunts. 

It is a well-known principle of Mahomedan law that if 
any of the children of a man die before the opening of the 
succession to hU e-tatc. leaving children khwd. these 
grandchildren are entirely excluded from the inheritance 
by their uncle* and anuts (179) {Sir Andrew S/Me.) 
MOOLLA CASSIM km MOOLU AHMED r. MOOLU 
ABDUL Rahim. (1905)321. A. 177 = 33 C 173(171)* 
2 C L. J. 236-IOC. W. N. 33=7 Bom LB 892 • 
2A.L J 798-4L.B B 77-8Sir.693 = 
15 M L J. 317. 

Inheritance-Residuary heir 

- Suit by persoH e/aimmg to be—Relationship of— 

Proof of—Quantum—fang possession *tlh defendant 
{uridow of Je'eaieJy—Preiumgtim in her fount/. 

Plaintiff sued to recover from defendant (a widow) three- 
fourth of an eMate. alleged to have been left by the defend¬ 
ant's deceased husband. Plaintiff* claim wa* a» a red 
duary. It w as found that the defendant had been in po"^ 
sion of the whole estate for about eleven jean. It aho 
appeared that in certain proceedings in the Revenue Depart 
ment held immediately after the death of the dtcea*ed. in 
which the defendant (widow) set herself up a* the sole 
heiress of the decea*ed. the plaintiff did not pot forward hi* 
claim to the three fourths share, though be was aware of 
such proceeding*. It was aho found that the defendant 
(widow ) got the registry in the Government R*ls mat- 
ferted in her sole name. Nor did the plaintiff take any 
objection on that occa»ioo. The defendant had thus been 
in undisturbed possesion for more than eleven year* 
There was also some documentary evidence in corroboration 
of the case vet up by the defendant. The JudKial Commit- 
let. under the drcumvlance*. observed that there wa»a 
strong preemption In favour of the title of the defendant 
supported by long posses'**, and the conduct of the plain¬ 
tiff. that the plaintiff failed to discharge the burden of pro 
ving hi* title ; and held that the plaintiff, who had sanc¬ 
tioned long position with the defendant, should not be 
allowed lightly to disturb it or to mcape from those legiti¬ 
mate inference* and preemptions which, on a conflict of 
evidence, arose from his own acts and conduct. MiSSamut 
IIURMUT OOL-NlSSA IlECUM 9. ALLAHDIA KHAN. 

(1871) 17 W. B 108 (112)-2 Sutb 526 
Inheritance-Return 

- See Mahomedan Law-Widow—R ims. 

Inheritance—Bight of. 

Renunciation of. 

- Estoppel based upon—Onus rf proof of. 

The oius of proving that a person entitled to a share in 
the estate of a dcceA'ed Mahomedan either relinquished hi* 
claim or was estopped from pressing it is oo the party who 
sets op such a case. {Sir Arthur Wilson.) Ml’HAMM SD 
Kamils-. Imtiaz Fatima. 

(1909 ) 38 I A. 210 (220)-Si A. 667(671)- 
10O.L.J.297«14OWN.69- 11 Bom LB. 1210> 

4I.C. 467 = 13 O.C 183 - 19 M LJ 697. 

- Express renuneiation—/mpl,ration thereof-Con 

duet justifying. 

According to the Mahomedan Uw. there may U a re¬ 
nunciation of the right to inherit, and such a renunciation 
need not be express, but may be implied, from the ceasing 


I MAHOMEDAN LAW-<CW/.) 

Inheritance-Right of-CcM) 

Renunciation of-<CW/) 

Of dedsting from prosecuting a claim maintainable against 
Mother. MUSSAMAT HlKMUT-OOL-NlSSA IlECUM *. 
j aluhdia Khan. 

(1871)17 W. B 108(112)* 2 Sutb. 626. 

-- Express resutmeiatiom - fmpi, eat, on thereof-Eli- 

den/e. 

According to Mahomedan law. there may be a renuncia- 
tm of the right to inherit, ar.d such a tenunciation need 
not be expressed but may 1 * implied from the ceasing or 

.w"V» r0 ? a cbim "UwtaiMble against 

another (33.). IIURMUT OOL-NlSSA BtCUV r. ALLAH 
dia Khan and Haji Hidavat. 

(1871) 2 Sutb. 525--17 W.B 108 

—-—I a/tuUe eonssJeratsm—Pennnesation for — Deed 
d-\atur t codefeet of-dam ,neons,stent Mb-Main- 
t/i mil lily — Condition/. 

JJ'V'M -« b.»th. t, ,l„ ,„po„. 

dent, the Nawab Na«m of Bengal, against the heirs of 
coc .V deceased, to recover po«e**ion of the wmindaree. 

I ergunnah G. 

The rtmindaree to which the respondent laid claim was 
purvha*d by a. the widow of a former Nawab Narim. It 
was purchased by her at a revenue sale benamte. in the 

i!“"? • V :/ 4,d ,! htr (/fl ) P"V*Hr a « the tins* of 
her death. .«/»*' one of her heirs according to the Maho 
•wdaw law On the death of A. the plaintiff-respondent 
claimed to be entitled to succeed to her properties, indud- 
1 ««g the sust aemicdaiy. according to the long-established 
1 °f klt Tl * ,c '*P 0 *' U executed a document 

5*77 * Mmtnmmmak in faeour of the plaintiff by which 
he (.V) acknowledged that neither he nor his heir*, except 
for ks vupport and mamtenance and that of his children 
aud dependents, had any sort of claim to all or any of the 
pr.'prit'e* of the said .4. and prayed that proper orders 
fight be passed for the support of himself and of his child- 
•m and defendants. Thereupon the plaintiff ordered a 
perwannah to be delivered to . 1 / which declar'd that the 

v “^wrurom generation 
ro general**. KvLOO per month, upon condition that he 
7**“ always remam submissive to the plaintiff, and never 
depart (rem hi* arrangement. The plaintiff also paid .»/ 
an advance of R» 2.000 on au«mnt of the monthly allow- 
ante of Rv «X) granted. 

//e/d that .V and his heirs were bound by the Udo%oi- 
namah and were precluded from setting any title to the 

olSkiW) A b<lydin8 ,he ■* “ min<1a,w - a 8 a ' n M lhe 

The /adovmomak and the perwannah amounted to a 
valid attract by which the plaintiff and M were respec- 
«mly bound. Even assuming that upon the death of A her 
pec^ertydrd not go over to the plaintiff according to usage, 
Md that .Vcie.uted the Udnnntmth in ignoranre of his 
stnet nght. siiil as the plaintiff acted bona fid, under the 
Iwbef that he had succeeded to the property of A and 
exacted the perwannah upon the faith of the /adorn dis- 
ebrmer the defendants would be bound by them. Even if 
the Indouimamab (fad not amount to a grant, it contained 
an agreement not to set op any claim to the property, and 
'wng funded upon a sufLien, consideration, was binding 
upon the Ktvrs of A. and precluded ,hem from selling up a 
claim to the property. In any view of the case. M or his 
heirs amid not as^rt any title to the preperty without set- 
tmg aside the /adatnmamah. and this they could not do. 
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MAHOMEDAN LAW -(Can/d.) 

Inheritance-Right of -(Centd.) 

Kentnti n k>n o r—(f. *.*/.) 

A* lo the plaint ill* ant having acted upon the lalr-i- 
Hamah since the payment ««f the R* 2.(00. it appear* 


MAHOMEDAN LAW-(C<*//.) 

Inheritance-Sect of deceased Shia or Snnni- 

(Centd.) 

Female-Sect of—(CM) 

//e/d that notwithstanding those facts, if it w«e ota- 


that . 1 /and his representativessubsequently rep.iu.nl the 

arrangement, and the fact of the pjaintiff*%ut haring ~~ ", l"***** 

during that period continued t» nuke thrmoniMjaC^ ul 5,^ ?? *f «as educated m lus 
ance according to the terms of the prrwannah did not re- ,k! k« r manage, and that the 

leave .1/and hi* heir* fruit, the laJaJZsmh (It/)). OOM- ^* ‘‘ I 0f>0n "* rCS ^, nt ° f ,hil «* 

KAO BEGUM r. NAWAB NAZIM OF BENGAL lh _ Sa^t"fffUf 

(1875) 3 Suth 165 24 W R 28 S.X.'ff 


Suvkky-Status of—Effect of. 
British ,Vts relating to slavery- Effect <d. 


MAHOMEDAN L\\V—INHERITANCE—DAUGHTER—IN- 
HFRITANCE to. v — 

The question was as to the right to succeed to the im- 
Inheritance-Sect of deceased. Shia or Sunni movable estate of IV, a Mahomedan ladv, who died child. 

H M 1| F-NFCT OF ** a " d in, ^ 1,e ,hC >' Mr ,Ml • Thal 9<**tion dj P W,(<l 

_ „ . ; ' ‘ upon whether the deceased was. in point of fact, a Shia or 

-. Un ,:.•,/* .w A/'-r/ uW -//ce a Sunni. She wa* for many years the wife of //. a staunch 

y,£"".r., m " ,M *‘-/*Jr •> «w Arwr member of the Shia sect. nix. died in the beginning of ihe 

life—Death war//,*v ,, *»*im/-£fxf. jtu 1865. 

The question wa* as. lo the right to *ccted to an im- The evidence shewed that, after her husband's death. IP 
movable estate of IF. a Mahon* -'an hdj. who diH child- . made a journey to Ajmere. in order to visit a Sunni Shrine 


UN-NlSSA r. SaYYID MUHAMMAD All KHAN. 

(1890) 171 A. 73-12A 290 (207)^6 Sar. 621. 

- Snnni J,in,if ttVftdW and at iealh-Pmf ef- 


leM and intestate in the yt-ar IMI. 


Pir." or spiritual guide of ihe Sunni 


whether II was. in point of fact, a Shia or a Sunni. II' *«t. whose office and its functiotts were unknown among 
was for many year* the wife of a staunch member of the the Sbiav Ii also shewed that on her way to Ajmere Ihe 
Slnu sect, who died in the year l%5. deceased partook of the holy meals, which are intended fc* 

. . fo li * P™** v**&n Sunnis, in the house of the Pir. There was abo oral evid- 

death of II . huslun.l ten.led thought not strongly, to the cnee, not *> clear or reliable as that which related to the 
inference that, from hei birth until her marriage. /F was a Ajmere pilgrimage, but tending in the same direction, to the 
Sunni. It wa* not matter of di*pu.e ihit. during the eflect that the deceased, during her widowhood, regularly 

whole of bet mam,.I life*, her outward act* ami ob*er obwned the eleventh day of each month, and held Maulud 

vancr* amounted to a profe*ioa of the Shia faith. The Shantf meeting* in her house, those being admittedly Sunni 
evidence applicable to the period following the dilution rites. 

of her marriage pointed strongly to the conclu*ioo that. Held that the facts proved, with respect to the religious 
throughout her widowhood. *he was a member of the ob*rvance* of the deceased IV after her husband’s death. 
Sunni sect, having returned to the religion of her youth, all supported the conclusion that she was a Sunni at the 
and discarded that which wa* temporarily imp,*ed upon time of her own decease (77). (b,d Wat,**) MUSSAMMAT 
tier hy the nece«silie* of her position a* a Shia wife. HaYAT-UX NlSSA :. SAYYID MUHAMMAD ALI KHAN. 

He/d that the true inference from the aborefact* wa* (1890) 171 A- 73-12 A. 290(296 7) *6 Sir. 621 


that IV died a Sunni, and that the *uccr*.ion to her e*ta«e 
was accordingly governed hy the Sunni rule of descent (Hi) 
Quaere as to what would have bem the sect of IF if she 


(1890) 17 LA. 73-12 A. 290 (296 7) -6 S*r. 621 
Male-Sect of. 

-Enden't— Treatment hy all interested parties i""*- 


W ! u? diale/y after h,s death-Valueaf. 


rra?^ was.*»*» 

NlSSAV SAYYID MUHAMMAD ALI KH cn H ' V ' T-U> ly after his decease, treated as that of a Sunni by all 

(1890117 T A 71-19 \ 9on (*wi\ cc cm m,e, csted. who were also those most nearly connected with 

(1890) 17 I. A. 73-12 A 290 (300-1) “ 5 Sar. 521. him by to of blood or affinity, would be well-nigh coach- 
r'lsumftiit—Udy fraud /.• iny hetm Sunn, *««,ifii stood alone, as to the sect of which hew*** 
during ‘Mdxrkxd and fa ir:* dud a Sunn,-father and *****''' and. in (he absence of other evidence, would 
husband Shins. naturally lead to the conclusion that, before her marriage. 

Hie question wa> as to the right to succeed to the in- hrt daughter was also a Sunni (79). (b’d Waist* ) 
moveaHe estate of W. a Mahomedan lady, who died child MUSSAMMAT HaYAT-UN-MSSA r. SAYYID MUHAMMAD 
less and intestate in July. 1881. That questiem depended AU KHAN. (1890) 17 LA. 73 = 12 A. 290 (299 300) B 
upon whether IV was. in point of fact, a Shia or a Sunni. W 6 621> 

2? f ° r man ? ye r ,h< Kife of a launch memlier of the Trw 

Shia sect, who died in the year 1865. The appellants TESTS - 

(plaintiffs) weie. if the deceased IV was a Shia. admittedly -The finding of the Courts below that the deceased 

her legal heirs; while, if she was a Sunni, the defendant- Mahomedan. the succession to whose estate was in question 
respondent would be admittedly entitled to take her estate in the case, was of the Shiah, and not of the Sunni. pcr*a- 
to the exclusion of the appellants. The respondent was in sion. was accepted by their Lordships (12). 
possession, and had been duly regbiered as owner in the Although the holding of religious opinion L* a matter of 
hooks of the revenue authorities, and the appellants sough: personal faith, and ordinarily it may not be easy to deter- 
by the su.t to eject him. mine what the nature of that faith may be. yet where the 

I he facts proved by the evidence with respect to the question lies between two sects -o sharply divided in ritual 

relipoos observances of the deceased IV after ber husband's and observances, performance of prayers, and public dec!*- 
fleath, al! supported the conclusion that she was a Sunni rations of faith as the Sunni and the Shia, it is readily 

at the time of her own decease. capable of being determined by definite evidence of #«»• 
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MAHOMEDAN LAW -(CM) 

Inheritance-Sect of deceased. Shia or Sunnl- 

(Ctnid.) 

Tests— (Camd.) 

conduct, and ol**rvance (12). (L-rJ Bu <*»,<,.) \BIHIL 
Hussein Khan r. Bibi Sona Deko. 

(1917)45 IA 10-45 C 450(457 8)= 
22 CW N. 353 23 M LT. 117 - 16 A L J 17 - 
27C.L.J. 210-20 Bom LR.528 4 Pat. L.W.J7- 
431C. 306*34 MLJ 48. 
Inheritance-Sister’s daughter of deceased-Sult on 
foot of plaintiff being. 

- Writ tot l/a/imtHl J,ny,nf that flat it it', m.tk,. 

:cai d/uat/Xi tiil/r at all-Pha at trial tht fhiatid :v, 
dau[ht<r 0/ lintr'i in/huJ an-titr w,i/—f*«t. 

In a caw in which the plaintiff claim*! ihe property of a 
deceased Mahometan lady on the pound 0 1 he. !«n 2 the 
sister’s daughter of the deieavl. Itc defendant., who. eider 
knew the real fact' from the first or could e>ily have axrr 
tained them, pleaded in their written statement that the 
plaintiff’s mother was no! a si'ter of the ileceawd at all. At 
the trial, however, they went further and nl up that the 
plaintiff was not the daughter of her alleged m«ehrr but 
was the daughter of that alleged mother*. hw.Uand hr 
another of his wives. I lut further development in their 
case was obviously due to the fart that the documenuiv 
evidence dearly showed that the plaintiff*., alleged mother 
was a sister of the de»ea*ed. 

Hdd that the defendawt*' failure to put forward in ibr 
first indan.c, the pica pot hiwl hy them at the trial, in 
the circumstances of the caw. girally impaired Itc effect of 
the purely oral evidence l<y whi- h they lo p, mr 1 ^, 
part of their case (30). (Sir J,<ia IIW//r.) A BAM luct u 
KaNI/ ZAIHAB ( 1926) Si I A. 33 6 Pat. 359 
45CLJ 4C8 25 LW 710 25ALJ 51 
f 1927t M WN. 12-40 WN 153- 
38 bl L.T (P C.) 33 8 Pat LT107- 
99 I.C. 669 (2; • 31 C W N 365 29 Bom L B 763 - 
A.I B 1927 P C 52 62M.LJ 430 
Iuberltance-Slave emancipated. 

-Inheritance to. Str MAHOMEDAN LAW—INHUI 

TANCE—Wll.l. A KL’I.F. 

Inheritance-Widow. 

- [Sttaha INHERITANCE —CUSTOM 01 - WlMlWS.) 

CHILDLESS WIDOW—KlGHl OF. 

- Siia lav. 

Under the Shiah law. a widow who had not borne to her 
deceased husband a chihl who survived him talus no inter¬ 
est in the immoveable property of the hu.band. (Sir M* 
Edit.) Parbati v. Muz tFi Ak Ali Khan. 

(1912) 34 A. 289 12934)^(1912; M W.N. 417* 

11 M.L.T. 316 9 A L J. 450 16 C L J 468 
14 Bom. L.B. 460 = 16 C W.N. 913 -151C 196 -• 

23 M L J. 11. 

- Siia la^-Smim Ica—DiihiMtm. 

Under the Shia law. thechildle* widows of a deceased 
Mahomedan have no right of inheritarx e. and are only 
entitled to maintenance from his estate. Under the Sunni 
law, however, those widow* would be proper heirs, entitled 
to a share of hi* MUe along with hn other representatives 
(78). (Lard Walitn.) MUSSAMMAT HaYATUN-NISSA 
v. Sayvid Muhammad au Khvn. 

(1890) 171-A 73---12 A. 290 (298)=5Sar. 521 
Exclusion of-Ci stom of. 

- Proof of. 

In this case the courts below found 00 the evidence that 
amongst the MandaU, to which the family of the parties 
belonged, a custom to exclude widows from a share of the 

184 
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j MAHOMEDAN LAW-(W) 

Interitacce-W|dow-(o,./y.) 

Exclusion of-ustom of -(Cant ./) 


u/mTl't.W c kip> ./' tf ' ,r '' 1 ,' he on that 

17 PR 1882 (Civil). 
0f Hilt HUSBAND. 

—*'#^i»*lar*-C„ ltra , lllll ' 

MahteS, irr, ?'•. "" *“* of •* 

th- entire prerse.-v Hi "/ ** ,ifM '"tail 

l-sev^m ^ '° r of 

£ deceased, wbo’had « 

in * b ** '*** - village. 

UUMflE ^nu; T .of which the deu,X 
tight of Danvfet 4B ,| j-hrn' „ !? P* 1 »«bling to 

- Adaulal^ - r- ,hrfo1 ^ M-I.it.wt 

, tiT* «r c “r,««. 

"nl).thewin.!red in that ia* lifer ferual "* “ ,ijIc 

. . 

1W3; 20 IA 155-21C 157-6 Sar. 374- 
“•iJ.’aNo. J33(Oudh). 

Km in. 

- Hi [it U. 

~ u ^^rrrrr,' i i . h ',"w—v 

like shames nWi^P H not. 

■* return.’* {.SirS^fSSL °v 5" dM,iw ” ,0 * 
Bahawor , imu^SSSJ^ 

f 1873, 11 A 23(M) = 13B. L. B ,82=- 
_ Kiekl , . 21 W. B 113=3 Sar. m. 

r'<t*t It than /*. 

As a general rule, a widow take* iwi *»,>,. : n -., l . 

asjswsa&Ss??® 

KlCHT TO WHOLE ESTATE OF. 

- HahunljUtedcUvt. 

wKasaf «; as,*^— 

Aoahdia Khan and Haje* Hid«a T N ' Breu “ 

(l«71)8SuUl.626.i7W.E. m 
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MAHOMEDAN LAW -(CortJ.) 
Inheritance-Widow— (C.mJ.) 


Share or. 

-A Mahomedan widow w.ukJ te entitled to a fourth 

part o( ter rkseaved husband** estate. the otter three part' 
pMga>l» Irtii' (224). (M Jattkt Kmgk Aw) 
AMEER-iMftN-NlSSA r. MOORVD ODN MSM 

(1855; 6 M I. A 211-1 Sar 533. 

- M.tker anJ brother—Share with. 

// ami F 'UCCteded to tte estate* of tteir gran-fatter. a 
Mahomedan. tteir falter having died in the grandfather*' 
lifetime. Ica\ ing a widow. the mother of // and F, who wa» 
living. Then //(lied. leaving a widow, II". 

//,/./ that, on the ilealh of //. hi' 'hare in tte e'tate* 
which dovendeJ from hi* grandfather would fall, accmi'ing 
to Mahomedan law. to hi' brother. F. hi' mother and hi' 
widow. II', a' CO-'barer'; the latter a» widow bring entitled 
to a fourth (33). (Sir .l/ontagn. F.. Smirk.) H.AJI 
MaHOMFD FaIZ \hmh» KHAN r. HAll GHVUM 
MIMED KlIAN. (1881; 81 A 25- 

3 A. 490(498.a4 Sar 218. 


MAHOMEDAN LAW -(CM/.) 

1 Inheritance—Wife—(C**/</.) 

Their Lordship are therefore of opinion that the eri- 
tience faiK to show that the Ferode/ marriage had become 
perfect before .fs death, and consequently that the claim of 
the 1 st respondent to inherit as ter husband has not been 
ewattUted (198). (Sir Montague E. Smith.) NEWAB 

Mulk a Jfhan Sahiba f. Mahomed UshkurreeKiun. 

(1873)Sup. I A. 192=26 W. B. 26 = 2 Sutb. 830= 
3 Sar. 244 ~8 Mad. Jur. 306=B & J.’sNo. 21 (Oudh) 
Ignoble wife—Sons of -Exclusion of. See MaHO 


Inheritance-Wife. 

-Chair kuf wife-Woman of Sheikh family married 

to man of Sy*d family if a—Exvlu'inn from inher itance of 
—Custom of-Evidence. See M.UIOMf DAN LtV—MARRI¬ 
AGE—ClI.UR KUF MARRIAGE. 

(1906) 331. A. 107(115 6)- 28 A. 496 (506). 


- Hu fault ri-intuit til from—Fuuukt marriage 

-Cu/'i Je.uk before Hunting to-FJeel-Proof of auewt 
—Quantum. 

The appeal aron- out of a 'uit relating to the right to in¬ 
herit th» property 0 / A. a Mahomedan Lady. One of the 
question' for it* i'ion was whether the marriage of A with 
the I't respondent wa* perfect at ter death *> 1 * to confer 
a right on him. a» her hulnad. to inherit. 

Tte ceremony of a marriage between A and tte 1st te*- 

C lient wa' performed on lb—10—1859. in th r Fa:* fee 
an'latcil. nominal) form. Both were then minors, and 
were so treated; the evidence wa* that she was right year* 
and some months old. be about nine A" 1 father was then 
dead, ami the marriag.* was contracted by .V. her grand 
mother. It was ccleteated with great pomp in tte presence 
of the grandmother and tte relative* ot tte girl. As muter 
associated in the marriage. She was not directly consulted. 
Irut she was quite agreeable. So>m after th? marriage M 
took A to Arabia to »«mi the holy places, and the girl (A) 
died there without having met 0 * communicated with he, 
hudrand since tte marriage. Before her death A had 
attained the age of puberty; but there wa* no evidence that, 
after attaining it. tte subject of the marriage was ever pre¬ 
sented to ter. or that she expressed in any way a"ent to or 
divent front it. 

ffe/J that, lay the law of Shiah School which governed 
the ease, tte marriage- of A. unle'* her a**ent after attaining 
puteity could be .hown. was imperfect, and could, if she 
died before such a"ent. create no right* or obligation* 
(l%7) 

ffe/J further that, according to the Shiah doctrine, the 
girl* mu't have arrived at puberty, and aho be of mature 
understanding when ter a"en: wa.; given ; and that, assum¬ 
ing A to have hem by age and enderyanding capvMe of 
a venting, there was no sufficient evidence of the fact of her 
avent to satisfy the requirement of tte law (|97). 

In thisca'e there is neither evidence of express as^nt 
nor of facts from which it may be presumed. The girl wa* 
taken to Arabia, far from her betrothed husband, and there 
i' no proof that the marriage was ever brought to her atten 
lion, or that she by word or cooduct in any way recognised 
or ratified it (197-8). 


Mn»AN Law—Inheritance —Cusiom of-Ignoblf. 
WIVES 


Inheritance -Willa rule. 


-Effect on Slavery Act V of 1843. Sft SUVERV 

An V or 1843 —Mahomedan Law. 

(1879)61 A. 137 (142 4)-3 B. 422 (429 30) 

- EmaunfatcJ Jave-Inhentaufe to—Natural h/in 

—f/ein *1 emanopator—Rights af-Aet V of 1843 -Efttl. 

Quaere, whether by tte Willi rule of the Mahomedan law 
tte natural hrirs of the emancipated were excluded by the 
brirs of tte emancipator of the emancipated (1401). (Sir 
Jamei II’. Cd:i/e.) SAVAb MlR UjMUIMN KHANr. 
ZIA-UL-NISSA BEGUM. (1879) 61. A. 137= 

3 B 422(4278).6CLB 11-4 Sar. 37-3 Sutb.633. 


Inheritance-Woman dying without issue. 

- • Inherit oner t*-Paternal granJmoth/r , mother.*** 

half hr/then anJ sisters-Rights of-Shares of-Shu 
ukod. . 

HeU that, by the Shiah School of law. on the death oi 
a Mahomedan lady without issue and leaving her surviving 
ter paternal grandmother, mother, and half-brother and 
sister*, tte grandmother was not entitled to inhent. Ibf 
trotter wav entitled, as the surviving parent, to a third share 
of ter daughter’* property, and the half-brothers and Miter* 
of the de« ca*ed were entitled to the residue ( 201 ). ( S> r 
M ntagme F. Smith.) NEWAB M ULK a JehaNSaHIBa r. 
MahomedUShkurree khan.( 1873)Sup I-A-WJ 
25 W.B. 26-2 Sutb 830-3 Sar 244 
8 Mad Jur. 306-B & J'< No. 21 (OoaD> 


Interest. 


-Dower-Intere*t on-Award of. as 

pension. See MAHOMEDAN LAW-DOWER-IMEI® 1 


ON. 


- Forbearenee to enfant money payment-Com ft^ 

Iim for—Area ri of inter, st as. 

Conpenvatioa for forbearance to enforce a money p*. 
entb best calculated on tte bads of an equitable rate 
This appears to be consistent with the chapt« 
ie* (Adab)of the Kan M in the 


interest. 

•The Duties(Adib)of. 

on the Mus'ulman law. which clearly shows that 
of equity and equitable considerations commonly iwjj 
in tte Courts of Chancery in Enghnd are not foreign ‘ 
Muvsalman system, but are in fact often , 

invoked in tte adjudication of cases (301-2). W* 
Parker.) H.AMIRA BlEIZf BAIDA BlBI. , 3 

(1916)43 I. A. 294■ 38 A- 681 

14 A. L.J. 1055- 2°M.LT.505 = 
(1916) 2 M. W. N . 551-4 L. W. 602- 21l CJM 
1 Pat L W. 57=18 Bom. L. B. 999 = ? C-L-* f.L 
361. C. 87=31 M-L-J-TW 


Joint Eamlly Property-Self-acqulsitlon- 

-Hindu law presumption as to. in case of 

by one of two brothers living as one family— lB c_ 
to Mahomedansof. See MAHOMEDAN LAtt-CO-H^^) 

Purch.ase by ONE OF. (1919) 111- w. 40 ( 
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MAHOMEDAN LAW -(Contd ) 

Kharch i pandas 

-Nature ami incident* of. See MAHOMEDAN Law— 

Marriage—Kharcb-i-pan dan. 

(1910)371. A. 152(159)- S2 A. 110(414). 

Khoolanamah. 

-Nature of—Divorce not constituted by. See MaHO- 

medan Law—divorce—Khoolanamah. 

(1861) 8 M I A- 378(396). 
Land of one person. 

-Building erected by third party on—( Went of 

owner of land to such building not obiained-Ktfect-Right. 
of parties in ca* of. Set LAND—BUILDING ERECTED. 
E-rc: (1901) 281. A. 121 (134) * 26 B 1(15 6). 

- Trr/1 f/anttd by third fiuly on - R ,/ ht , of fortin 

—Cement of nontr of land to inth flatting not obtained. 

Under the Mahomedan law. the owner of Lad on who* 
property another pent* erects a building, or in who* pro¬ 
perty another person plants tree*, without hit con*nt. is not 
entitled to the building or the trees as hating h«oa* 
attached to the land, but it only entitled to hate the bail- 
ding or the trees removed and the Lad restored to its 
original state. If removal be injurious to the Lad. the pro 
prietor of the land hat the option of paying to the pro 
prietor of the trees or the building a compensation equal to 
their value, and thus poking himself of rhem(|}4). 
{ l*rJ HM » uu ) Secretary or State »or Foreign 

AFFAIRS v. CHARLtSWORTM. HILLING & CO. 

<1901)28 I. A 121 *26 B. 1(166)-8 Sir. 1. 
Legitimacy 

- ( St/oiio Hindu Law-Legitimacy; ani» i.eciti 

macv). 

ANTENUPTIAL CHILD-CHI!!. BORN OUT OF WED 
LOCK. 

CONCUBINE'S CHILI). 

Concurrent findings as to. 

Evidence of. 

Illegitimate child—acknowledgment of. 
Illegitimate child not acknowleikjed bv 

FATHER-PLEA IN PRIVY COUNCIL APPE\L OF. 

Legitimation—Distinction. 

Onus of proof of. 

Presumption of. 

Proof of. 

Slave cirl-Chi lores begotten of-Status of. 

ANTE NUPTIAL CHILD-CHILD BORN OUT OF WED¬ 
LOCK. 

- Ugitimaty of . 

An ante nuptial child is illegitimate. A child bom out nf 
wedlock is illegitimate (111). (Sir Jaarn W. Coin!,.) 
ASHRUFOOD DOWLAH AHMAD llOSSEIN KHAN k 
HYDPR HOSSeiN KHAN. (1866) 11 MIA 94 = 

7 W. B. (P. C.) 1-1 Suth 669 - 2 Sir. 223 - 
B. k J.’i No. 6(Ocdh). 

CONCUBINE'S CHILD. 

- Le/itimaty of — Condition . 

The child of marriage is legitimate as soon as bom. The 
child of a concubine may become legitimate by treatment 
illegitimate (113 4 ).(Sir Jamti W. Coitilt.) ASHRU- 
POOD DOWLAH AHMAD HOSSFJN KrtAN V. HYDER 
HOSSEIN KHAN. (1866) 11 M L A. 94 = 

7 W. B. (P. 0.) 1-1 Suth. 669 - 2 Sir. 223= 
B.4 J.’I No. 5(Oodh). 


| MAHOMEDAN LAW—<CWJ.) 

Legitimacy—! Contd.) 

CoXCUkREST FINDINGS AS TO. 

| * No interference by Privy Council with except upon 
clear pWoffcgal mi-carriage. (/>r. fn,h, KHA- 
JAH HlDAVAT OdU.tH r. KAI J.AN KHAN-UNI. 

(1844 ) 3 M LA. 295 (316 7) = 6 W R. (P. C.) 52» 
1 Suth 157-1 Sar. 282. 
evidence or. 

-—/A n/itt.^Mj.nac f„ r 

retord, f rm tko! modi too admittedly legitimate dough - 

^L 10 ^ 9 qrMi00 whether the rc-pon- 
d«t wto the wBe of T. it appeared that there was a diffe 

r^T.iL p,w " ton l m ^ '*> * tor the respondent's 
' “ ,htir »'"• * rimilar 

‘ L l!TLv h ', m M of hi' admitted 

toUelytimate. It wa, argued that that circumMance 

J" ,h “ P™ 10 ** i« he 

'hown that sjh* a p*Uon was irreconcilable with the refa- 
2232“"?* '• »»improliabJe that if th- 

^, tn ;? T" a,,i ,T nfn '' wuuld hl “ ***" 

■*ae«>.H). (fad Huthmailer.) IkSHAD Allr MUSSU- 

“ ,T a» C W N 530 -46 I. C. 217- 
?R r f ? 21 0 C 86 * 0 L j. 197- 

W C. L J. 173 - 20 Bom. L B. 790- 24 M L. T. 86. 

'***-&*»'•* of family 

"don,ary 

In a cate in which the question was whether M was the 
legitimate »on of a Nawab by a muta wife, it appeared that 
in many doCumrnls one of the admitted nikk.i w,,« of the 
Nijihnudruaimrm. tcuKhing the *on«hip or heirship 
o .If. held that, according to Mah -nedan law. if a member 
o! a family s*h as the admit,nd nilkai wife was of her 
hw-handS fimrly made statements touching (he somhlp or 
hesrship of a person, tho* stairmenit w«e good evidence 

( r «oS^ i f5: A ( S‘S: 

361. C. 104 31 M. L J. 607. 

—Father , drtd admitting p.,l f ru,/y-l’alu, of _ 
Statcmnt ,n it Hot thi/d „ <Ud of ,//,<,/ w t ( reoune- 
rJe>t. 

The quests w» »he,her the respondent was the child 
•rfone/’.a Mahomedan lady. The appellant contended 
that he was nor. Tke appellant claimed under a deed exe- 

cured by the deceased husband of P. and in that deed the 
d«e*«d spoke of the respondent a* the son of P, by illicit 
intercourse. 

HtU that though that declaration in the deed might not 
be a tree declaration as to the allegation of illicit' in.ee 
courv.d.as conducive again*, the contention that the 
respondent ias not the son of P(7 59 60). (faj Zw,/.) 
Jeswakt Sing Jee ». Jet Sincjee. f J 

(1844 ) 3 M I. A. 245 = 6 W B.(P.(J.)46= 
lSuth 160=1 Sar 274. 

- Potkrr, trulmtnt—Valm of. 

The treatment of the respceident by the deceased appears 
for many years to hast beet that of a son by i ls f a Xr - 
t^. however, is inciAdusive in itself, since a son ^Lj 
Wore mamage. and whom his father desired to 
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MAHOMEDAN LAW -(Cm/d.) 

Legitimacy— 

t'll'EME 0! -U'.ntJ.) 

men! (I l- s ) (Sn Jim,* IV. (V/;;/,.) ASHkUFOOD !*>« 

L\ll All'll l» IIiinvmN KhAN .".Hvi'Fk Hu&EtN KH\N. 

(18C6> 11 M I A 94-7W R P Ol- 
1 Sutb 659 - 2 Sar 223 && J s No 5 OudbL 

— — Fa/k.r '• /i<ti/Km/ > l' m>fk/r ti :,~ii jnJ ./u-n 41 
l/git/mah .••4/1 iiJiK- , • 4 J,thntu* 

,nt, /.—Valm ,-f. 

The (|OOtKm * 4 * whether ihc lopowknl wa* the lawful 
wifr of / . and her '••11 hi- lawful 
The iviJ’mi- •k-jilv ..ml imli-pmably -head lla! the 
rc'pciixh-nt wa* Jil'iuH) i(-i« ; in" during a poi«.M se-.en 
year. in the female (lr|urinieiit *4 F ; tlui she w» w resi¬ 
ding fur a twelve month anterior to the birth <«f that child 
taking pUe: ib-l-h*-r resided. i« ognised to a certain 
cxMnl. undoubtedly. j- Ihc wife *»f F ; that the rhiM wa- 
Ixrtu umlci hi* .oof: and that that child .untir-eti to 1* 
nuintaiiu.1 in hi. huu-c with-Ml any <q«- leing ulm, on 
•ho pail uf / • 1 an> on.-. l-e l.. repudiate hi. liik- lo ihc 
legitim* y a -1 ho «*tl-|»:i«; ..f A. 

//(/./. tlut then was a consecutive (•«■* .4 treatment 
hoth <.f the mother and «f the«hikl f« a period <>f letween 
7 ami X yvar. undei liicum-tanu* in which il appears! lo 
Ihcir Lordship* to t* next l-» impossible that .uvh a mode 
of tieatmenl couW ha\e I "fen adopted except spin the prr 
sumption i*f the cohabitation, ami of the sc* Uiag the ,.-«* 
•<f (he loin- of /-. and that that »a- at lra.| taniitr»4im »i 

an oral evidence of a dolir-tMi (321-3) (/).. /.* hingz-m.) 
Kiiajui IIidayi 1 iK .11 mi. km Jan kmsi v 

1811 3 M I. A 295 6 W R P 052- 
1 Suth 157 1 Sar 282 

-/..;/,«** y — liijnJm./l,\ 4 -vr- 

ti.<n> 4. f.‘. 4.//4. tk.i> t.‘ mi n/—I’aim. . -/vi 

tf.'/itw >,::u! refatim'hf ih family—hf{. /. 

The ipie.lion na. whether the ie.pon.tem’. nvthei-. A and 
II’, were the legitimate daughters of /. a *on of //. a M.ho- 
nmlan lady, and Were a. -ceh the heir, 0 * //. TKre w»c 
tvMcmv of. xpiev. J-nlioi- by // lhal S wa* ihc daughter 
of .1 niutai wife, and lhal / the mother >4 If*. w 4 . a wutai 
wife. A* ap.iiiH those a.-erti.ei. evidence wa* gh«i Iry 
witne.M-. il the trial, rlw rffcvl of whi-1. wa. iha- in the 
family 1 .. which // hefons-rl eery lax view. a. to>«wal rr . 
lation. pi nailed, and that for -onal purpcrv« at lea.|.leili 
mate and illegitimate • hildin w,-re Heated alike 
//./(, that Mich evidence could have no Iraiioc 
‘talemenl5 1^- // thal S and II' woe her Grand.la«-h:et> 
and heirs, and thal they .ooh! have no leaden, v lo mJrat-e 
Ihc express a.-cnioi. <4 // refund 10 alwce (•«►/). 

Qinrrf whal effect the evidence in qie-iion wimU haieif 
tlx- case in f'c * a; 1 of legitimacy had rested only on evidence 
of treatment in the family (|06). (Sir Anlur II ’,//. *.) 
H.AKLK Al l KIHN ANJIEMAN AKA BlCWI. 

H903'301. A 91 = 25 A. 236 ( 249 50) = 
7C. W N.465 5 Bom L R 410 = 8 Sar. 397 

—rfW ./.ArW :.vmm—S,n et .Vj+sii hj 
—TrtJtmtHl m J.«.«„■ .ir./t *i. J:*. ri nt tnm tLl 
Upumat tktUrt *.-/ vile .•/ mmt—Xe tnJmte 

ligilima. j *f that .>». 

Under the Mahomedan Lw. and indeed wnder the 
English law. the legitimate son of the most low-hoen. 
dekiH-d, and degradal. w.mian lo wh.en a man cooU he 
awfully united ha. |,,.| the ..me pn^wieian riehl in his 
father s property as if hi* mother had been the most well- 
born ami the pure*!. But it is nrher against human nature 
10 suppose that this equality before the law should secure 
equality ° treatment in the domestic circle (251). 

H(U therefore, that the -fact that a person claiming to 
be the legitimate sod of a Nawab and of a low-born woman 
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MAHOMEDAN LAW-{CW/.) 
Legitimacy-(CW4) 

Evidence of— (Contd.) 

;iii. Wife by Muta) was treated by the Nawab. and especially 
4 his family, with les- care, kindne-s consideration 
aad re.uect than the scn> cf il»c high-born ladies to whom 
tlx Nawab had been united by nikkai marriages, furnished 
no proof of his illegitimacy (23l). (U,d Alhnm) 

naoik Hussain Khan r. Hashim alikhan. 

(1916) 431. A 212-38 A. 627(6578)= 
(1916) 2 M W. N. 577 - 21 M. L. T. 40 = 6 L. W. 378= 
21C. W N 133 ^ 25 C.L J. 363=14 A. L. J. 1248- 
18 Bom L R. 1037 19 0 C 192=1 Pat L. W. 157 = 
361. C. 101 31 M. L J. 607. 

-AWrr iffhmNi-Mn,la^n-Rula 

awr// k.ifpluJ ly. 

In con.hlcring this qiK'tion of Mahoinedan law (that it. 
the qwotioa of legitimacy) Courts must, at least to a 
Certain extent, be goterned by the same principle of e»id- 
«T<f which tlie Mu-salrran lawyers themselves would apply 
to the consideration of -ixh a question inasmuch as the 
subject i» tin mate ly cc.nnr.ted w ith family feelings and 
usage.. (A/r /<mei II'. Celult ) ASHRUFOOD DOW’UH 
AHMED HOSSFIN r. H\ DLR HUSSEIN KHAN. 

(1866) 11 M I. A 91 (107 8) -7 W. R (P. C.) 1 = 

1 Suth 659 = 2 Sar. 223-R tc J.’i No. 6 (OntUi). 

- SlUeri 4 / iff 2 ,-W Ifgilimary in fntiliM- 

Mjrrmga tf. ie/1 et/fn/Mt mm and r.vM Jut fnmli- 
rid-l’a/n, af. 

On a que*tion a. to the- legitimacy of A, the fact that t«o 
of his .i.tn-. tln-e legitimacy w.i« .i.much open toques- 
wn. «... m .ui-d to respectable men, and that 
tlwii ma/iiagr. Were cuxluiinl with due formalities, is a 
(mm worthy of .emsderation. I*ut it would be easy to 
attrilnitc tew much weight lo it. {Sir Arthur Wihm) 
(iHA/ANI VK All KHAN :. KAN-12 FATIMA. 

(1910)371 A. 105(109 10)» 32 A. 345 (350'- 
8 M L. T 59.11 C L J. 649 -14 C. W. N. 690- 
7 A. L J 579 = 12 Bom L. B 447-13 0. C. 170*- 
6 I. C. 674-20 M. L.J.679. 

II.II CITIMAIE CHII.D—ACKNOWLEDGMENT OF. 

--Effect. S.t under MAHOMEDAN LaW-ACKN0»- 


I.EDGMENT. 

Illegitimate child not acknowledged 

•V FA1HEK-PLF.A IN PRIW COUNCIL APPEAL OF. 
- McmUmaUity - Palfrnitf ititlf diifnilJ '* 

ftmdmp and m C 'enrti Max. 

In their plaint and in the case pifsented by them to the 
Courts below, the plaintiffs persisted in the case that ib< 
defendant was not in any sense the son of IF. that W** 
in-.apaKe of procreating children, that the defendant was a 
stranger brought in by means of a conspiracy, and that b« 
was really the .on of another. The Courts below found 
agaiwst the plaintiffs and held that the defendant was the 
legitimate son of IF. On appeal to the Privy Council. th< 
plaintiffs admitted the paternity of the defendant, w 
raised the contention that, though the natural son of IF, tbe 
defendant wa> only his illegitimate and ixX his legitirrute 
son and wj- nem recognised by his father, a Mahometan- 
The evidence in the ca* was not sufficient for the decision 
of that contention. 

Held that the plaintiff- could not be allowed to raise 
that new contention for the first time before tbe Pn’T 
Council. KHAJAH HaBEIB OOLLAH KHAJAH GONHUR 

ALLY khan. (1872) 18 w. B. 

5 Sar. 699 (7001)=2 Suth. ?»• 
Legitimation—Distinction. 

-Legitimation unknown to Mabomedan law. Sn 

Legitimacy-Legitimation. rlt/pai . 

(1921) 481. A. 114 (1201)=48 C. 866(8MJ- 
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MAHOMED AN LAW -{Coutd.) 
Legitimacy-(tVi»//) 

Onus of proof of. 

—-In a suit instituted by the son* of a deceased Mafco 
medan for a declaration that a mon-age made by .I/, who 
claimed to be the >tep-brother of the plaintiff*, of kb share 
in all the family property was a nulUty. on the ground that 
the said M was not entitled to any share in the family pro- 
petty, first, by reason of the provisions of a certain inden¬ 
ture executed by the decease!. and secondly. biM M was 
not the legitimate son of the deceased. held that the burden 
of proving M's illegitimacy reste I. according to the pkad- 
ings in the first instance at all cunts, on the pU.r.tirf. 
U 31 )- [Lord Atbus.m.) SaDIK HtSS.UN KHAN r. 
HaSiiin ALI KHaN. (1916) 431. A 212- 

38 A. 627 (657 8) - (1916) 2 M W N 577 
21 M. L. T. 40-6 L. W 378 = 21 C. W. N. 133- 
25 C. L. J. 363 14 AL J. 1248-18 Bom L R 1037 
19 0. C 192 -1 Pat. L W. 157 - 36 L C 104 - 
31 M L J 607 

- Summary mil for aJmiun/ralion of lathes'inlalt 

—AxearJ of foiunion of a than iu—Efe/t. 

Respondent, who claimed to lx- a *on of A as the nn 
of a Mootah or inferior marriage, and a* having lm 
acknowledged by A. in his lifetime. hr**oa. was put i B 
possession of a third share of the property of A be a decree 
in a summary suit for the administration of hi, ,state. 
Thereupon, the plaintiffs admitted to be the son and 
•laughter of A. sued for a declaration of the illegitimacy of 
tho respondent, claiming their father 1 * pr^ny * hr* 
heirs. It na* admitted on the pleadmg. that a Mootah 
marriage at some time had been contracted between the 
deceased A and the icspumlent’s mother, but the plaintiffs 
stated in effect that the conception and birth of ike rest** 
dent preceded that marriage. 

Htli that the onus of proof lay on the respondent, on 
the pleadings in the cause, to prove his mother 1 * marriage, 
and his own legitimacy as a child of that marriage (IIII ► 

The title of the respondent, if established by the summary 
suit for the administration of the estate, was one in nit it) 
with the appellants 1 (plaintiffs') liele. The mere fact of 
possession of a portion of the disputed property by either 
party was not a matter of any importance to the dnbioo 
of the question on whom the Iwrdcn of proof rested in the 
cause ; that depended on the nature of the issue* (108 91 
{Sir Jama IV. Coieilt.) A'HRUFOOD DoWLlH AHMED 
Hossein Khan v. Hyde* Hossein Khan. 

(1866) 11 M I. A. 94-7 W. B.(P.C)1* 

1 Suth. 659 ^ 2 Sar. 223 - R. ft J. , So. 6 (Oudb). 

PRESUMPTION OF. 

- Atkuoulidfmott—Preiumftiom from-Rous «/«W I 

limits to. 

These presumptions (of legitimacy from marriage and 
from acknowledgment) are inference* of fact. They arc 
built upon the foundation* of the law. aB d do M m jd w 
the grounds of legitimacy by confemndtng concuUnage and 
marriage (113). {Sir Jam,i W. Ctlnlt.) ASJIRUFOOD 
DOWLAH AHMED HOSSEIN KHAN ». HvDKK HOSSEIN 
KHAN. (1866) 11 M.I. A. 94-7 W. R. (P. C.)l- i 
18uth. 669 - 2 8ar. 223 - B. ft J.’i No. 6 'Oadk). 

-—Aeknnledgment and trralmsut-Pnsumftieu from 1 

Affitieohlltf—Adulterous isttenouru—Issue of-Procf 
of (hildrtn kei*[ — Efeet. 

Plaintiff-respondent, the son of one A. a Sherwani Patbar. 
sued the appellants for recovery of possession of certain 
property of the said E. Appellants claimed the ownership 
of the suit property as being the sons of E hy his secood 
wife, and therefore the step-brothers ol the plaintff. Their 
»»e was that they were the children of cere Makmuda 
«gum, a Sherwani Pathan and a daughter of Mansur Khan 


MAH0MEDAN LAW M.Co*td.) 

Legitinacy -<<vw.) 

PRFSUMPllON OF -{Could.) 

i who wa* bim*elf a Sherwani Parhaii, and that their ninth.. 

! ^l)T,ea a H t iP ^ *"* "* L 
nla I £ i 1 mUn ?. ” oman 3nd "* *■'«• of one 
a* 1 * a,,hc,il ” e "f the birth* 

,hj « ‘he connection 
am ' AUI (l ««ed 

C"s'tinned^ ^ i ***• Mo,c ,hw " iaL 1,,,d •« 

“ alx,ul 40 J«*« till the woman's 
of til,‘he lummencement 
tleall? JkT • appriL,n " '"ought ,p and 

hcld< and . ,hc,t evidence 

.klri T" * h,<h «he Appellate Judges 

l*«-o<^hV ''T™ " h0,rU ««* 

?" ll '‘ d tbit thereforein> 

M ' duc > '" nu,,i ‘fr- ,0 *<ld avail 

^ ictss^r 1 "" c -" « 

» IT n * df,KC **ttwimmt ami recognition 
,htfont,u ‘^»- ^ 

Z£ rv,drn,f - ,h -“'« sieged by the 

ESS .5L. KlT r f ' ,hr ‘hlMres. Of a Hindu 
* hf ^. hu ‘ ,und «•* abe at the lime of 
the l»rths of ike appellams. [f,rd Car**.) N, ,,i : ,, 
KM « r * ** SHAFIO.UU.AH KHAN " UlWH 

AWiV N. 900-117 I. C 6- 
A-I R. 1929 P. C. 212-67 ML J. 622. 

- Child torn „ urd/mh. 

J IZZZh JT Ci 10 r AdmiU«l|y the re* 
TW,Cwa ‘“° *»ial that P 

U “ k “ k <«u 

i, &•**? * 'T** of • CUM bon in wedlock 

?/!?/*5*T? \° br,he d, ' W " f,hc Is'l^nd (259). 
IUJ ) JESWUNT sivr. Jt f v. JET sing Iff 
(1844; 3 M.I A. 245 ■ 6 W R. (P.c.) 46■ 

1 Suth. 160 = 1 Sar. 274. 

—-Cir**msU*ta iuUifyimr. 

• Tt? r * ih0m0ln pa,< • n,, mi >' P^perly 

waU^itlr. "'' t f,tBt,rCB f rp « M,c « *i‘hout proof, 
u, ’ dueiX PvoofiVtber of a marriage bet- 

EfftEf "Jin* < °n J . f ' A * c 8' ,imj 'ion (159). 

Km&i Brute.) MOHAMEn IlANKFk Hrvs 
SA«N KHAN w. SHUKFOOV N.SSa BEGUM °°’ 

(1860) 8 M.I A. 136 = 3 W.R. 87= 

1 Suth. 400=1 Sar. 728. 

-- Conditions. 

'» > hikr, ol, mck,, 

*^ ^^l iL- t0 |L C> * ma,, ‘ iSe ' ,hen ' * Cfo,din Tto 
h l , ,bfprfwm P 1 ' on ** 'n favour of s«ch 

= teSjSjgh tt 

U844, 3 M.I.A. 295 = 6 W.R. (P.C.) 52= 

1 Suth. 167=1 Bar. 282. 
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MAHOMEDAN LAW_(CV^.) 

Legitimacy-^'.///-'.' 

PKEMMITION i»F-(<WJ.) 

- \ Court would not U- juMifinl. ih/r.gh dealing with 

thi* sili^xt of legitimacy, in making ary previaipKas of 
fact which a rational view of the pnixiplex of evidence would 
exclude. The ptcMimplMi in fav.«r of marriage and kgili- 
macy must rot on sulti ient grtaadv, aed cannot I* permit- 
ltd to override iiverbaLming proof*, whether direct «* pre 
Mimptde (IN). (Sit Jama II’ CHnlt.) ASHKUFOOD 
DOWI.AH AHMED H«*S\|N KH.AN :. HVDF.lt IlOSSCIN 
KHAN. (1866) 11 M LA 94-7 W.B. (P.C.) 1- 
1 Suth. 659 2 Sar 223 R k J.’s No. 5 (Oudb). 


- fit 1 Stmt Ji if/ j. mg—J’atktPl dtuial of souikif if. 

Had this died of renunciation by the father bten evi¬ 
dence on which reliance could Iw placed a> to the denial of 
M/ftchip which it contained, then it might have sufficed to 
displace a mere preemption of luiitimacy, funded on treat¬ 
ment a* a xm of one in truth illegitimate. It might be 
designed and suffice to remove a growing repute (112). (Sir 
fw<t I!’. Coin It.) ASHKUFOOD DOVUH AHMED 

Hussein Khan r. Hvdek Hossun Khan. 

(18661 11 M I A. 94-7 WJt. (PC.)l- 
1 Suth 659-2 Sar 223 R A J.'s No. 5(0udh). 

- Mnrui ft—Proumfli:u from—S.oft of aud hmiti 


The presumption of legitimacy from marriage follows the 
bed. and whilst the maniage lasts, the child of the woman 
is taken to be the husband s child; but this pre.umpr.on fol¬ 
lows the bed. and is not antedated by relation (113). (Sir 
/*"<* II’- Cltilt.) ASH HD FOOD DOttUH AHMED 
11 ossein Khan r. Hvi.ek Hossun Khan. 

(1866) 11 M I A. 94 -7 W R. (P.C) 1 - 
1 Suth 659 2 Sar 223-R A J.’s No. SiOudh). 

-Muta marriage—Children of—legitimacy of—Pre¬ 
sumption. Sir MAHOMEDAN LAW-M ARKIACE-MUTA 
MAHHIACE—( HILDHEN OF - LEGITIMACY OF-l’KE- 

SUMPTION. (1914)27 M L J. 89(92) 

Proof of. 

-Where the question was whether the appellant wax' 

the lawful son of 0. a deceased Mahomedan. it/d there was 
no proof that the appellant's mother was ever married, nor 
proof that she ever represented herself as a married woman, 
or as a widow, nor proof of any acknowledgment on the 
part of 0 by word or deed, by language or cooduct. that he 
was her husband, or the father of her son (1*8 V). (LorJ 
Juitit Knight Bm<t.) Mahomed Hanker Huossain 
khan v. shirfoon nissa iieoum. 

(1860) 8 M I A. 136-3 W R 37 = 

3 Suth 400 -1 Sar. 728 

- HtU. on the evidence, reversing the Court below, that 

the respondent had failed to prove hi« mother’.* marriage 
with the devea>ecl A. and hi*, own legitimacy as a child of 
that maniage (118 9). (Sir Jama II’. iWtt/t.) ASHRU- 
FOOD DOWI.AH AHMED HOSSAIN KHAN HAUER 
HOSSAINKHAN. (1866) 11 M-I.A. 94- 

7 W.R. (P C.) 1-1 Suth 659 - 2 Sar 223 = 

R A J.’s No. 5(0udh). 

HtU, on the evidence reversing the Soddtr Court and 
restoring the trial Judge, that the plaintiff. D. was the law- 
ful wife of A. a deceased MahomeJan Zemindar, and that 
her infant son was hi* legitimate son (IV5-4). (5r> Rithau 
Kmdtrst/y.) WlSF. :. SUNDDLOONlsSA CHOWPRaNEF. 
(1867) 11 M I. A. 177-7 W. B.(P.C.)13 = 

1 Suth. 667 = 2 Sar. 249. 

-- 'HtU. affirming the Court below, that the respc* 

dent's mothers were the legitimate daughters of Z. a sen of 
//.and that the respondent, were as such the heirs of // 


MAHOMEDAN LAW-(CW//.) 

Legitimacy-(Cc-r//J.) 

Proof of—(<V« f/.) 

i (107). (Sir Arthur II’i/im.) BAKER Al l KHAN J>. 
I ASJUMAS aka Begum. 

(1903) 301. A 94 = 25 A. 236 (250)*7 C. W. N. 465= 
5 Bom. L.R. 410 = 8 Sar. 497. 

-—The question wax whtther the appellant was to be 

regarded as the legitimate sc n of his father. There was 
no di*pute about his parentage. The sole question was 
whether ow the evidence in the case, coupled with all legiti¬ 
mate presumption.. it was shown that the appellant was 
born in wedlock. 

There was no evidence of marriage between the parents 
of the appellant. 

HtU. affirming che Court below, that the appellant had 
not proved that he was bom in wedlock. (Sir Arthur 
Wthtm.) GHAZANFaK All KHAN r. KaNIZ FATIMA. 

(19101 37 I A. 105 - 32 A. 345 = 8 M. L T.59= 
11C L J. 649=14 C. W. N. 690-7 A LJ. 679= 
12 Bom LB 447-13 OC. 170-61. C. 674= 

20 M L J. 679. 

- HtU. on ihe evidence, reversing the Court below. 

and affirming the trial Judge, that the plaintiff A, wasth* 
•oo of S by hi* wife. M (Sir John Edgt.) MAHOMED 
ABDUL AZIZ r. MlR TaSSaDUQ HUSAIN. 

(1917)21 C. W. N. 873-7 L.W.66= 
(1917) M.W.N. 629 - 42LC.3- 


-Muta marriage-Son of Nawab by. Sit MaHO 

MEDAN I.AW-MAkK!AGE—MUTA MARRIAGE-SON OF 
Naw ab BY. (1916)43 IA. 212(234)- 

38 A. 627(6689). 


- Mar nap—Until ttdnue of—Aihurudtdfiuial- 

Eridtuie at—Proot hy mraui othir than—PoiiiMHy4- 
The question was whelher the mothers of the respond- 
rots. S and W. were the legitimate children of Z, inasmuch 
as the re*pective mothers of those ladies../ and /.«'« b ” 
wives, married to him in the mutai or temporary !<*»• 
which is accepted as valid by the Shiah law by which <h« 
parties mere governed. 

There was no direct evidence of either of the marriage* 
of H or /. and there was no evidence of acknowledgment 
of the children (S and II') by their father, they Icing "0 
young at the time of bis death. ., 

HtU that nevertheless the marriage and legitimacy "”*" 
be pored in such ca<es by other means ( 104). (Si' Art * 
ii’ihru.) baker AU Khan t*. Anjuman Ara MM* 
(1903) 301A 04 - 25 A. 236 (247)- 
7 C W N. 465 - 5 Bom. L B, 410=8 S»r. 397. 


- Prtfvauty—Sttxnlk mouth of—Ctlthratm *f> 

of hrth of ton—Proof of—SuPhitniy of. , 

The celebration of the seventh month of pregnancy ana 
the celebration of tbe birth of the son are sufficient to pro' 
the marriage and the legitimacy of the son. (Sir P' l ~' 

7 W.B (P.C.) 13= 1 Suth. 667=2 Sir. 24* 
Slave girl-Child begotten of-St.atus of. 

- Right! of mctktr-Skiak aud Sunmt Utroi-Dif 

1 1 miliat—Out'i o:,u dait-SUt* of .r uothtr-Chldrf 
btgtttin ef—Diltiuiticu. 

According to tbe Sunnte school of law. if a roari basa 
child by hi* own *Uve, the child, without marriage, is deemec 
to be lawfully begotten, and h entitled to inherit 
sharer with children born in marriage-the mother in « 
case becoming oom i-walad. and entitled to emanap»W*> 
on the death of her master. These consequences, however, 
according to some authorities, occur only in thtcas* 
master having a child by his own dave. for it « 10 
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MAHOMEDAK LAW-UW.) MAHOMEDAN IAW-1C«Y) 

5 RI — CH " D “ 60n » oi-siaya «- Rinof-AWEiMci nxwc-fcw*, 

unlawful for a man to have connection with the Jaw of 
another, especially with Us mother's slave. and that tbc 
parentage of a child born of such connection, although be¬ 
gotten in error, cannot be established to belong to bin. -’ 200 ) 

There is some authority for the proportion that among 
the Shiahs a child begotten of a slave-girl, of whom the 
true owner had parted with the usufract to the father of the 
child, stands on the same footing as the child of a man by 
his own slave (200). {Sir Mm tag* £. Sntk.) SewaB 
MuiKA Jlhan Sahib* v. Mahomed Ushurrle 
(1873) Sup I. A. 192 = 26 W R 26- 
3 Sar. 244-8 Mad Jur 306- 
R & J.’s No 21 (Oudh) ■ 2 Suth 830. 

Lien. 

-Creditor', tin ,f MJvmJiH Ltv rttagmud h 
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KHAM. 


„ . . ... . ’ mY. iii, 

BnUih Indian Courtt-Wida^, hen hr inert amtj. 

The widow's lien for dower is the only creator'. b.» of 
the Mussulman Law which has leceivcd itcOfKtma in the 
British Indian Courts and at this Board (301). (Lard Pa,, 
hr.) llAMIKA BlBI P. Zl'BAIDA BlBI. 

(1916) 43 L A. 294 - 38 A 581 (588 9) - 
14 A L J. 1055 - 20 M L T 505 « 
(1916) 2 M. W N 551-4 L. W. 602 - 21 C. W N 1- 
1 Pat. L. W. 57*18 Bom L B. 999-25C L J 517- 
361. C. 87-31 M. L. J. 799 
Life estate. 

-Validity. See MaHomedaN LaW-E$tiT 1S ki 

COGNISED BY—Life estate. 

Legit,macj-ENdeeet af—Ntar r,/atm,-£tUmr 
of-Value a/. 

On an iswe as to legitimacy no better claw of esidewce 
can be produced than the evidence of near relatives of the 
parties concerned. (Lard Canon.) NuhULUH Khan 
r>. Mahomed Shahq-Uluh Khan. 

(1929 ) 33 C. W. N. 900 - 30 L W 196-117 L C 6- 
A. I. B 1929 P. C 212-57 U L J 522 
Maintenance. 

Kate Of —agreement fixing. 

- Binding untilrt of—Claim nteanuitent n/k- 

Maintainahhty. 

Tlie plaintiff (respondent), the younger son of a deceased 
Mahomedan, sued the defendant (appellant), hi* elder 
brother, for the recovery of arrears of maintenance at 
Ks. HO a month, and a declaration of his right to mainitn 
ance in perpetuity, and to have it judicially declared that 
the maintenance was a debt due from the estate of his 
deceased father to which the defendant alone was held to 
lie entitled. 

It appeared that originally a sum of Its. 140 a month had 
been allowed for plaintiff's maintenance but that subse¬ 
quently. in consequence apparently of the state of the pro- 
petty, an agreement was made between the plaintiff and the 
defendant by which the plaintiff agreed u> receive less for 


Jmt hr maintenance net hud an Obieetim, 

* “* i0unfie ' ** uf 1 deceased 

M T‘" [ap ^ hnl) - w " ** 

fa 2 w *2 r J of "tMtsof maintenance at 

sSSS 

tZgZ* ,owhkh lit 

a " B of kv 140 J , '"' n,h hld 

,0 ' P am,|fl * “Wenance but that >ul>«e<,ucnt. 

2L*,” ,hf ft." uM '8'eal .0 receive less for a 

Jffeft", £ ***»« -hat a 

“ "'„ J n +* " kwghi. No «ch objcc- 
WtlX '" ,hc Wc#da " lV W*al 'o the 

****** 

h i '** ■ST 1 u * ,hi ‘ «« and 

^ F‘* fl briw 'J- 11 «** M'd that he 
w« 6IH ° l ' ,r, " 0n bitten statenwnt 

X *» P'<*luced for the first 

^i! ha ^ \ iu ' c ( wh ^ '‘'dence was given. 

'"“rier the hearing, ami after 
fP^'eot- the defendant knew per- 
fectly well that it wav being u«e,| against him. and when he 

l, ’ in """ i0 '" ,lf Could h * ve tiken 
, If “ t " U an > R, '- ,n ' 1 <w the objection it 

Vo .5 wwffififtg: 

R ftJ.'lNo. 72 (Oudh). 

hill BY YOINCER MOTHER FOR. AGAINST ELDER 
IN rOSMSfOH OF PATERNAL 141 AT K 

TZ V«*f*n*b/itr—Prior mil again,t htkrr an 
diitrod , d Mir of aitim—Diimiiul af-tg„t 

TKepb.nt.ff 0«fJ-M «k jounge, son of a deceased 
ihe , f ,tmUn, his elder 

of «*««««». and a 
leclaralion of his nghl to maintenance in prepetuity, and io 
have it jmlnially deebred that the maintenance was a debt 

s uleo LJr ,a,hc ' ,o * hkh ,hc 

heW, “ ,,c «w tit led. The defendant 
pfcaded that the «at wav barred by The 

d«»me.t on which be: relied appeared to be an order made 

a6 . a . iM hi ' /i,hw in "hi,h 
,0 . be .* 0,,,k,, *» » "«*thly Allowance fo, main 


ment. It wa* put forward at the outlet of the ca-e afhi*; to have betn^a^utTbr'^i'^nl ^ ****’ 
evidence by the pleader who appeared for him. 1 runarrtnrrt iJ .k, „ , S un,lm «her. who had the 

Ih/d that the plaintiff ought not to be allowed to recover | kin. incapaUc *(\£Z?LZ 'hSV“ ° f ^ fa,ht ' 
more than he agreed by that agreement to receive (49 50) H,u iK?i ik. a K * C ' ^ ' a ^ a,r> - 
If the plaintiff had had to sueup^i thl agiment hi' duta ^ J^V^ T M KOvU >* 
could only have recovered that, lie has sued ,n a different * tkm brtw«n the nbLiff n ° , , an id i° dic1 ' 

way; but «Mr Lodshipv are of opinicm that thb b all U,, 

that he ought to recover in the present s«it (50). (S„ diffm!* t au^ J ^ fin a J?*f ,her U P°° a 
Rickard Couth.) AHMED HOSSEIN KHAN e. NlHALUD- AHMEn HdSSnv ITu'io*! v„!‘ } S> ' F,,klJ,d Cauck.) 

lTn K T H ft- ™ a ( o im) 10IA159 C- 946 (961)- I A ?SSS)ufA £fi C 

13 0. L. B. 330 - 4 8*r. 442-B It J.'i No. 72(0vdb) 7i,.m B 9l [ , ; 13CLB 3 »= 

4 sar 442 = B 4 J.’s No. 72 (Oudh). 
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MAHOMED AN LAWMOW.) 

Majority. 

- —.V.v M;iiomfd\n I. w—minor (j) Boy-Mw«f 
HI IY ; (2) GIRL-MaJORITY. 

Male members of family-Moitgage of ancestral 

property by - Female members right to dispute 
validity of. as regards their shares. 

~—Ell*PP>l—Cir<*miliiHO n,H am anting I*— 
fMiJjU'iihn 

The apjx.ll.mi. w«rc the fault mcnliws <4 a Mahcme- 
dan f unily "Ilk li in nuikt* of wwsfcip had adored the 
Hindu lelighm. There wa» n- cv kfacc that there was ar.y 
cuM'Xii in the family by "huh the Mahomeilan law in regard 
to tlie descent >4 jn.^xity had l*tn altered or varied. 

The ir*pon«l*nt l«A a m.*ugage of ancestral property 
from the male mciuliei* »t tb» family. He made no inquiry 
of any of the fatale memlx-i* oc of their hoband*. They 
were 1 'nrJ.i'Uihn I nIk *, and naturally left the management 
of the piopeity in the fuwh of the malt*. 

In a *uit brought liy the lopundent to enforce hit xvurity 
again*! the family property, making buh the male* and the 
female* p.»rtie>. the High Court pa**ed a decree a-ain*t the 
female* a* "ell a* again*! the male* The learned Judge* of 
the High Court held that the mile member* " ieprc*cnled " 
thi- females in tire lianHCtiun. bevau*c the female* had not 
actively interfered with the property, ami it appeared that in 
other tian*aition> the male member* of the family had dealt 
with the family property without the xtive concurrence of 
the females. There w.i*. however, nor indeed was there 
any suggetion. at lea*t in the evidence, that the appellants 
or any of them had mi*lcil the respondent either by word or 
conduct. 

/A/./, reversing the High Court, that its decree was 
against all principle ami authority. K/jrrd M+mifi/n.) 
AZIMA Bllll Ml \M\UN V\D. (1912)40 C. 378- 
17C W N. 121-13 M L T. 159 (1913) M W N. 125 
11ALJ.169 17CLJ 303-15Bom LB 423- 
17I.C. 758 - 26 MLJ. 65. 

Mairlage 

•- (.St, .»/*.• MAHOMED^ I.AU — IICIIIMAIA AN I* 

Marriage.) 

ADMISSION AS TO. 

Ceremony Oh-L aw governing. 

I HIT. AR AT ION or. IN WIDOW S SL IT FOR DOWFR 
AGAINST IIF.R Hl'SBAND’S HEIRS. 

Evidence of. 

Fazoolee marriage. 

Finding of. on evidence and on condlctof 
OPPONENT IN FABRICATING DOCUMENTS TO DIS 
PROVE MARRIAGE. 

Chair kit marriage. 

Girl. 

KHARCH I PANDAS. 

MINOR. 

MUTA MARRIAGE- 

NIKA MARRIACE. 

ONUS OF PROOF OF. 

Persons with whom, not allowed. 

Presumption of. 

Proof of. 

SHAD! MARRIAGE. 

Validity of. 

Marriage-Admission as to. 

Husband-admission of marriage by. 

« —Dutaud IwrAr v. I—Admitii,n bp—Ik,Kims baud 

upon—Pr>'P,i,l y. 

It would be extremely dangerous to rely upon admierioos 
made by a deceased man of his marriage when he could not 
be brought to contradict them, and when these admissions 
are not supported by trustworthy evidence of the fact of 


MAHOMEDAN 1AW-(CV*/,/.) 

Marriage-Admission as to —(Ccnid.) 

Husband—admission of Marriage b \--(C»,td.) 

the marriage oc of other facts which would tend to show 
that a marriage had taken place. SHOJANT ALI KHAN r. 
MUSSAMAT MLKDHOM Jan. (1872) 8 M.J. 185. 

- iX/etifd in,hud — Adminicn bf—Evidotliarr 

rv»W. 

The question was whether the respondent K, was the 
wife of S, who died in July 1909. 

A'wa* born in the prostitute caMe. In 1872, criminal 
ptixrolmg* were taken against S by M, ICi sister, for 
abduction of her 'icier and for wrongfully confining her ia 
, his hou*e. Pending tho< proceeding*. S instituted matri¬ 
monial proceeding* again*t A', alleging that she was his niff 
and seeking restitution of conjugal rights. The suit and the 
criminal jHfticding* wen- settled by an agreement of 
JO— 1— 1X72 between A' and S. That agreement recited that 
a marriage had Urn made Irctween them on 11—6-18W. 
and that A’ wa* the lawful wedded wife of S. It also set out 
provi**oac for the maintenance of A' and for the terms oo 
which they *hnokt live thereafter. The document was then 
executed and duly recorded 

Htld. that the statement in the agreement that a marri¬ 
age ceremony had in fact taken place oo a particular date 
uight. Prims font, to be accepted, unless it could be show# 
by indcjwvdent evidence to be false (532-3). (1*4 B«k- 
maitfr.) IRSHAD ALI f. Ml’SSUMAT KARIMAS. 

(1917; 22 C W.N. 530- 28 C.LJ. 173- 
20 Bom LB 780 24M.LT 86- 
(1918) M W.N. 394 - 5 O.L J. 197- 461C. 217- 

21 0 C. 86. 

- lto.\r dfk dm /.* allied wifi— Suit b k " m 

ftr,iifltr k,r d,ali-// a ihnfi ttnftuian ,! idt*«d 

—Admission it-Sm! ttdbnitt w inttndfd to /W */<*'• 
dtnu—F£<il. 

In a ca»e in which the apjsellants were proved to be the 
illegitimate son* of one E by a Hindu married *otn»n 
»ho«e husband wa* *till alive al the time of their birth*, 
it appeared that the appellant* had. on the death o their 
mother, sued E for the recovery of R*. 1/0. alleged t»bf 
dower delit due to tlscir late mother, and that E confess 
judgment in that suit. That fact was claimed by the app* 
lint* as an admiv*ion by E of tlie fact that that the *PP«- 
Unts mother was his lawful wife. All the Judges of tke HJ 
Court however, found that that suit was a col,uM ' f 
and that having regard to the insignificant amount and w 
fact that E allowed himself to be sued and a judgment o 
tained. it could not be doubted that the sole object ol u* 
litigation was to have a record which could be put for** 
as supporting the factum of El marriage with apfrtU 6 
mother. / 

Their Lordships agreed with the High Court. 
Carun.) NUH-lLLAH KHAN r. Ml>. SHtflOjWg 
KHAN. (1929) 33 C.W.N. 900-117I&* 

A.I.B. 1929PC 212=67M1J 
Wife-admission against marriage by. 
- Slalmml I hi ,k, "liud~ milk hr kuthnd if** 

He question in the case wav whether .l/sucd as a tnmo 
under the guardianship of her mother G. was the leg>'>^ 
daughter of A by G. That question depended upon 
G was free to many and did in fact marry A. A certi 
copy of a statement by <7 taken before aMapstraK* 
relied upon as conclusively disproving the case that 
free to marry and did in fact many A. ,, q 

The heading of the statement was in these words. 

wife of E .on solemn affirmation "-and '*■ . 2or 

the following passage1 have lived with Alb* ‘ 

14 y^eaxs. I lived with him before his wife died, two 
before that event." 
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MAHOMEDAN LAW-fcVri/J 
Marriage—Admission as to ~{CoutJ.) 
Wife-admission against Marriage by— 
M.) 

The Com Mow hekl that the statement with Ike heading 
wa> an admission by G that she had not bem divorced by 
/: and that 'he was not married lo./. The Couit 1*1* 
was of opiniun that ihc jxissage in the statement tlwt G had 
lived" with A for 12 or 14 years merely meant that “ >he 
had to-habited with him ." Relying sold) on this Matcmcnt 
Jhe court lidow versed the judgment of tbs- trial judge in 
favour of .V. 

H<td, reverting the judgment of the court below, that the 
construction put upon the pawge in the Matemeot sa. 
harth and uncalkxl for. and that the statemeat ma» not n - 
titled to any weight as against .>/*< claim. 

G seems for some reason or other :•» have Im adted how 
long she had been living with A and t-. hau- an.weic.l in- 
tfttly enough "for 12 or 14 yeais." It is d.trkult to swpp-e 
that the Magistrate, if it w-« the Magistrate by whoa 
Ihc question was adied, intended OMVf any imputation 
on the witness, and equallj dittkult to *upp«sc that the wit 
nc» intended by her answer to make a confess!,* of imiw 
rality. {ford MaruaghUu). MUSSUMAT M.UJBILLA.N r. 

ahmai> Hussain. ri903) 31 1 a m 

26 A. 108 (117 9)-8 C W N 241 6 Bom. L R 233 

8 Sar 583 

Marriage -Ceremony of-Law governing. 

-Husband and wife of different xhcolwCercmoo) 

in t .«• of. usually I* according to the school to which the 
husband belongs. KhaJah Go.nhur \li khan : 
KIIAJAH AHMEI) KHAN. (1873) 2 Suth 882 :885; 

20 WB 214 

Marriage-Declaration of. in widow s suit for dower 
against her husband s heirs. 

-Propriety of-Agieement for .lower hekl not proved. 

Sft MtHOMFDAN UW-DOWEK-SUII »OK-WlDOU 
-SUIT BY. AGAINST HER HUSBAND’S IIIIRA-DlCl.AKA 
TIONIN.nC (1872) 8 M.J 185 

Marriage-Evidence of. 

-[ S« oho MAHOMEDAN LAW-UGITlUACA-f |) 

Evidence; ok. and (2) Irooe ot J 
-Admission as to. by husband or wife. Sr/ M»Ho- 

medan Law-makriage—Admission as to. 

-CV» C/a* frorlr.ity lou\irdi—£:,drmt of 

—Admiliitilily. 

On an issue as to whether a man and a woman were or 
were not married to each other, evidence of a dan proefi- ! 
vity in the clan lo which the parties kkmged towards««. 1 
< ubinage rather than marriage is inadmisdUc A court of 
law would not on such evidence pronounce a view loth* 
effwt that there was a dan prodisity toward* cwHwbinaee ' 
rather than marriage. {lord Slow). MoH.VBBAT All 

MIAN J-. Mahomed Ibrahim khan. 

(1929) 56 I.A. 201 * 10 Lat 725 - 27 A L J. 465 - : 
33 O W N 645-30 Bom LK 846-6 O W N. 517 = 

30 L W. 97 -- 1171C. 17 -50C.L J. 89 - 1 

(1929) MW.N. 676- A IR 1S29 P C. 135. « 
67M.L J.366 l 


MAHOMEDAN LAW -(M) 

Marriage-Evidence of -(W.) 

- estate ol F; and after having mentioned certain circum 
staiKo relating to the amount of properly, he recommend- 
. td the sum to be allotted for the expenses of F and hi* fa- 
, rn*iy to 1* fixed at R>. 200 a month. namely. Rs. 120 for F, 
hts two w,ve* (.Deluding the respondent). and hi* mother. 
I Kv M |.< the servants' wage. and 30 rupees for the 
«poort of a number of female who had kmg Hvtrd in. and 
bcenma.nta.nedb,. the family, and to whom he Mated 
that a sum espial to what hepro^d had been for some 
Dmcpj>! jlbwed. He added ” This last item I have 
r»oi rccenmtrwad w.thout carefully ascertaining that there 

'9 ibr Zemindar (A), may be considered a* entitled to 

!r i*S7 aBCe ' , Tht(<u " ** Ward ' 1 ' ,cd ' , P° n lb-i report, 
ard the ^pemdew! contmucl lo receive an allowance af.cr 
he rat, of >0 .upees a month from the year IXl7 up to the 
year 1*24. when /■ died. 

,hi ‘*** M ‘ F ‘ «*P«* » « of the fact 
J 41 J* «*' «hc wife of F. it was ev idence to 

** erica, that so far as Mr Fi investigation had extended. 

*'laM.hcl h.m in making the .ep.es,mation which he 

7m .v CoQn ofWaidt 

W'l) [Or. /.uiGugt.-u.) KH tjAH HlDAYlT OOI.UH 

' k41 Khvm m. (1844)3 M I A. 295 - 

6 WR. 52 PC.* 1 Suit. 167«1 Sar. 282 

! "" r *" . ... 

i* ani iv^e as to whether the plaintiff had been married 
jm^lhrtaith.llh.'r.,. a daughter of the 
{daiouff *bo passed a. the daughter of H. whom he gave 
•may ujxm her marnxge was I., no means a conducive fact. 
** *“ O' ** believed her to lie so. 

* mi£h ' hAVf bwn ind ««l 'rom 
rr.°. f 10 her *Wf •*> her marriagr. 
SMOJAI r Ai 1 KHAN r. Mussamut Mukdhoom Ian 

(1872) 8M J. 186. 

mil—Dnfl ,f % vmitiing m/Nlitn of 
£fj*«nsm-.Umimk/it, of-Drsft nr! u-nK/t, t-y 

JM a quotia,*, to whether the respondent A wa* the 
wife of a de ia««d MalHtfnedan by a nr to marriage, and the 

"<"* «« marriage. htU 
iha. Ihc draft -4 a w,U execulcl by the deceased subsequent 
to the said marrugeand containing no nation of the res. 

-as inadmbsililr in e.idence to disprove the mar- 

(S). * a ' n0, b > ,hf d « c ^ 

mi<k b > ,,he *- 

<easrtn29). [U,., k/*rrt-^) HAjI SABOO SlDICK r. 
AvriHARtl (1903) 30 I A. 127 - 27 B 485- 

7 C.W.N. 666 - 5 Bom. LB. 475-8 Sar. 477. 


——Court of Wards in moHj ff m ( ul of kmUmfi am, 
-Manatrr of- Rrport of ,UUng lady to 1 / utf< of u»rd 
and rttcmmtnding allowan,/ to htr—Valut of 
The quesliw. was whether the respondent was the Lwf.l 
wile otone A. 

In 1816 the property and the person of / w« placed 
under the protection of the Court of Ward*. WhiTihe 
management of the Court of Ward* continued, Mr P i n 

Couft'ofT f hi5 dU ' y “ C f Kt ° f ' Wrrt€ 4 *'« «» *' 

Court of Ward, proposing to them a settlement out of the 


*——huu of ^vmtu—Trratmtut of. fullitly cud fri- 
. airly at Uu fod tutu of al/f/rd fathrr—Value of. 

The circumstance that a person was in fact treated pul.- 
hslj and privately as another* lawful issue j, no , j |v |i 
•mwlasne loeMaHKh that a bwful marriage- had taken 

fc I bt1 "' rn }?' i* ,mxs (5i2 > V"* Burkmaiter.) 

IR5H AD At Jr. MIT5WAT KaRIMAN. 

. (1917) 22 O W N. 530 = 46 I.C. 217e= 

(1918) MWN.394 - 21 0.0.86-^6 OLJ 197 = 
28C.LJ. 173 - 20Bom LR 790 = 24 MLT 86. 

r— : " TiiLWL a | r m4r,ijRe "' t,imini,ion of - 0f «• 

potun.* sat.Mat lory of omiK^ t0 examine hin.-Neces- 

sty. KHAjAH GJ»UHUK ALI KHaN v. KHAJAH AHMED 

KHAN (1873) 2Satb. 882 (886)-20 W.R. 214 
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MAHOMEDAN LAW-ttM.) 

Marriage -Evidence oi-U-md.) 

In con'idtiing rhi- qat'lion of Mahometan I .aw. .it ( 
whether th--i«-|»«ndent. a Mahomedan lady. wa* the law- j 
ful wife of her alleged fcu'lur<l. we mu't. at leas: to a id- , 
tain extent. Ik governed In' the same p:i:»ipfc' of evidence j 
which the Mussulman lawyer* themndui would apply to 
the consideration of such a question (3l8». (Dr. IjtsJumg 
t.'t.) Khajah HiDAYin OOli \h r. Ku Jan Khanum 

U844 J3MIA 295 - 6 WR 52PC 1 Suth 157- 

1 Sar. 282 

-Purdah- Woman not hung and remaining behind 

the—V' Inn iiwilfv sent to counteract cvidcike of nurriage. 
Sit M.VHOMElWX I. t\V—MAKKIAGI—PKFSrVPTlOX Of 
-PURDAH. 1929 J 561A 201 -10 Lab. 725. 

- Il’ifi’i fdilieu •* at of kuiktuf i strand mamagt 

asierlm-ktr •lalntand <,<mpUini”g of attempted strand 
marriage— I’alur of. 

The question was whether the respondent was the lawful 
wife of urn A. She alleged that the rauiriage letw.vn them 
look place in 1797. ami that, on the day of tne marriagr, 
A executed a deed of marriage settlement in her favour. 

In 1813. when A was about to be married to the original 
appellant, the respondent, who opposed that union, pment 
ed a petition to the Zillah court, stating heisell to be the 
wife of A. and *etting forth the marriage settlement in her 
favour. She represented in that petition that A was kept 
away am! not permitted to return to his own house, that 
there were a number of persons who had attempted to 
confine her. and not to permit her to go to A. and that he 
was about to matry another wife. She prayed that her 
husband might be prevented from granting a deed of mar¬ 
riage settlement without her concurrence. That petition 
was. however, rejxted on the ground that, even supposing 
the whole facts contained in it to be true, the Court would 
not lx justified in interfering for the purpose of preventing 
the contemplated marriage. 

Held. that the petition was a document of the very 

S test importance in the determination of the question 

; - 9 ). .. 

The petition is an awrtion of fact» in conformity with 
the sub-equini statermnt of thi' my person. The state¬ 
ment in it is made Wore there is any anticipation of a 
litigation of this description, and at a period when A i» 
not considered or deemed to be incompetent. It is addtts 
sed to a competent court, and she mud. if she anticipates! 
any good reMilt from the pre'entation of that petition, have 
also anticipated that the facts contained in that petition 
might be the subject of judicial examination. She therefore 
offers in the year 1S13 to subject her claim (which b in 
substance the same a« her claim now) to the examination of 
a Court competent to deside upon it (319). (Dr. tanking- 
t«H.) KHAJAH HlllAYUT OOLUH P. K.Vl JaN KHANtM. 

(1844) 3 M.I A. 295=6 W.R. 52PC.= 
1 Suth 157=1 Sar. 282- 

- Il'ilntssa/a marriage—£rrlikility of— Parti,■Jars 

relating tv marriage—Inability la sprat to—Med—Lapse 
a! time—Qneit tan railed after. 

The Court below point' out that the witnesses who depo¬ 
sed to (TV marriage could not fix the year or even the season 
of the year when it took place. That does not seem very- 
extraordinary. After the lapse of so many years, when there 
was nothing in the ciaumstarsces of the marriage to impre>s 
their memory, they may well have borne in mind that there 
was a marriage without Ixing aide to recall anything in 
particular about it. (Lord Maenagkten.) MUSSUMMAT 
MAQBUIXAN AHMAD HUSAIN. (1903) 311 A. 38= 
26 A. 108(116-7j=8 C.W.N. 241=6 Bom. LB 233 = 

8 Sar. 583. 


MAHOMEDAN LAW-<C«r/i.) 

Marriage—Fazolee marriage. 

- Girls' assent ta—ktidenee ef, required—Preiumf 

lion tl areal—Ctr, nmtanres justifying—Skia lav. 

It appear' that the girl’s assent to a Fazolee marriage, if 
a virgin, mas be infer reel from her silence when the maiter 
is proxendvd to her; bat a woman who is not must I* 
put to tbe double of giving expression by actual speech to 
her a<**nt. 11 k- menti-m of thi' distinction (which involves 
a ccuwev'ion to the modesty of a virgin) strongly indicates 
the view <4 the Shtxah School that assent must be evidenced 
in such a way as to leave no rloubt that it is the act of the 
mind and will. Their Lordships, however, do not mean to 
h<*)d that it must, in all cases, lx shown that the question of 
the marriage wav di'tinctly propounded to the girl. They 
have no doubt that as>ent may, in some cases, be presumed 
from tbe conduct and demeanour of the parties after they 
have attained pu jetty and mature under standing. Circum¬ 
stances may olniou'ly exi't which would properly lead to 
the inference that the marriage had been recognised and 
ratified, although no distinct assent could be proved (197) 
(Sit Montague £. Smilk.) NEVVAB MULKA JEHAN 
bAHIHA r MAHOMJO USHKURREE KHAN. 

(1873) Sup IA 192 = 26 W.R. 26 = 3 Sar. 244- 
R .ft J's No. 21 (Oudb) • 8 M. J. 306 - 2 Suth. 830. 

—- Girl's distent frcm—Ddlar alien ef egUen ef- 

Sam itr and Skia laws as to—Distindien. 

As regards Fazolee marriages the law of the Soonnro 
appears to adopt a very stringent rule requiring the optic" 
ot dissent t«. I* declared by- the girl as soon as puberty n 
developed. But the doctrine of the Sheeahs seems to be that 
the matter ought to lx propounded to her. so that she may 
advisedly give or withhold her assent. This is a rational 
proTiiion of law. for a'Scnt oughl to be the expcessic* of IM 
mind and will of the girl upcm the marriage when it u 
brought to her notice, and is present to her understanding 
(197). (Sir Montague E. Smsfk.) NE'VAB MUIM 
Jihas Sahiba Mahomed Ushkurree Khan. 
(1873)Sup. I A. 192-26 W.B. 26- 2 Suit 830- 
3Sar. 244-8 M. J. 306■-B k J's. No 21 (OwH> 

- Girl’s rigkt te rejed-Cuslm negativing^rrm 

of— Quantum. . . 

An attempt was made to prove a usage in tlx royal an 
noUe families of Oudh that a girl married as a lnir« 
could mt reject the marriage, although her guardians. 
had avxnted to it. might lx of a lower degree hanrin 
father or grandfather; but the evidence entirely 
prove a usage having the force of law. The utm«t 
the Mahomedan gentleman who were e.an.rxd 
was. that it would be unusual and unbecoming for a F 
reject such a marriage. But the question is not "W * 
girl would have done, as a matter of propriety, if 
lived, and the question had been propounded to WG 
What by law she had the power to do. if *he chose 
exercise it. AH these witnesses acknowledged tha 1 j 
mast be governed by the law of the Sheeah "J 
their evidence almost involved the assumption that h P 
would have had a right by law to disaffirm the num V ( 
hut that it would be unbecoming in her to avail berse 
i, (198). (Sir I**,.-, F. Smlll Nt**B W 1 ** 
jehan Sahiba r. Mahomed ushkurree >vHav 
( 1873) Sup. I A. 192=26 W.B. 26 = 2 Suth. 830 

3 Sar. 244=8 M. J ^ 0 
B.&J.'5No.21(ODdb) 

_ lundents and <ffed cf-Skia and Scant: 

DistinelidH. • _ «• 

Acconfing to the Sbeeah doctrine, a Fazolee nujnapi 
quires the asMBt of the minor, after attaining poW , 
mature understanding, to perfect It. and, in the 
death intervening before such assent is g«vxn. “ 
remains inccmp! ete ( l95 )- 
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THE PRIVY COUNCIL DIGEST 


MAHOMEDAN LAW ~(G*td.) 

Marrlage-Fazolee marriage-(tW</.) 

SimH ( according to the Soainee law. a marriage bd- 
*«n minors of the kind non in question requires di^-nt to 
annul il; and in the dent of one of the minors djing. tht 
marriage remains in force, and the incidents of inheritance 
and doner attach, as upon a marriage Iwtueen per*** „f 
full age (1%). (Sir Jfatffjar £. Mil Numb 

Mui.ka JEHAN Sahib V t. Mahomed I'sHktkkit 
Khan. (1873) Sup. LA. 192-26W B 26- 

2 Suth 830 ~ 3 Sar. 244=8 M.J. 306 
R. & J.'sNo. 21 Oudh) 

- Itfiliilf ,ind hading tkarMUr a/—A*;a lav. 

By the law of the Sheeah school a Farokt marriage i» not 
illegal. It is perfectly legal as far as it goes. Uit does re* 
become effectual in case the necessary ratification t»*ant 
mg (108). (Sir JfaMfiw&Mtf), NlVU MOIXl 

JtHAN Sahiba r. Mahomed Ushkurree Khan. 

(1873) Sup. IA. 192-26 W . B 28-* 
2 Suth 830-3Sar.244-8 M. J. 300- 
B It J.'sNo 21 (Oudhj 

- iVaturt if. 

Under the Mahomedan la* guardians of a minor of a 
lower degree than the father or grandfather, as the mother 

nr nnnrlnsriknr r* »o aaIh ronl nrl • I's . f. 


1950 

MAHOMEDAN LAW-(tW/) 

Marriage-Finding of. on evidence and on conduct 
of opponent in fabricating documents to dis 
prove marriage-!tv-*/.) 

of the genuineness of the- documents set up by the 


°* tl uc s ,w ' n * n ,ne «* K"noutr>«r. *s tee mother «ax gou conduct. be entitled to maintenance accord- 
or grandmother, can only contract a Kaaoke marriage, •« to (Mubin. and they wiU no! be entitled to any 
that is, one incomplete for want of sqtfcient amhnnte 'hare wlethtr the nrnnrrtv W . ./ 


"'V UMIIIAR, 

that is, one incomplete for want of sufcient authority 
iw*& (*' N*lipu F- Smik). NawaR MUUa 
Jehan Sahiba ». Mahomed Ushkirree khan. 

(1873) Sup I A 192 - 26 WB. 26- 

2 Suth. 830 - 3Sar. 244 - 8 M J 306- --o. n 

B R J. l No 21 fOudh). | to been good, 

Marriage-Finding of. on evidence and on 


//.^ihatUjc bearing of the question of the genuine 
ness of the doewnert* set u p by Ihe defendants on the 

Hr.L- *** *<*1 important, 

«d that ilk- Sadder Court were in error in deciding the 
■Mueastothe marriage without considering the question 
7. of ,bu * documents (HU) (Sir K,ckmt 

Ar-Wy). ,Mr. Nt'NDl'LOONlSSA CHOtt'DKANEK. 

(18t>7) 11 M I A. 177 - 7 W. B. PC 13 •> 
1 Suth. 677 - 2 Sar. 249. 
Marriage-Ghalr kuf marriage 

4 et s > vJ '**•'* 

, -V Smitk fimtlj „ f, m ,nk,n, aNlt 

" ""'Mgt-CMm if-Eudout if. 

-T ZT , »'* ° ' '***'. “"der the heading 
Transfer of frcperiy and K.ght of Inhentance":- 
A marned wife bringing to a (ghai, kuf) drffeient caste 
unmarried wife, or then defendants will, provided 
•htj bear good conduct, be entitled to maintenance accord 
me In tK*v vi.in. ... . ... 


whether the property be partitioned unpa „j. 

A- wfe had! v.gmd tW au/,A-W^,wa»by family a 

1 J" ** - Sheikh, and the 

saul piMiion of her father appeared from the evidence 


-. that the entry in the !.*//<•«/ an 

HSkSSSSSSS 

- ff.tyrulif,auk,<nl(ini,J,„^ff^, Mt i geHII I , l««. ghan kef . (Sir Arlknr /!’,/»,>„) SHEIKH HUB 

mu if Ikiit d*HM<Hii-Prip,i,t T . 1 All W.UIR.IN NISSA. (1906; 33 IA. 107 (116 6) - 

The appeal arose out of a suit brought to establish the 28 A 496 (606)«3 C LJ 601-10C.W.N. 778 - 
marriage of D, the first plaintiff. with ,4. a dc.cased MaW J 3 A.LJ. 712 -1 M L T. 297. 


v» v, him (neiiiiiu, mini /I, 4 U.CIM J 

medan Zemindar, and the parentage and legitim*/ of her 
infant vm, thesexond plaintiff, as mm and heir of A ; and 1 
consequently the titles of l«th to succeed to A. the widow 
to her share, and her son as a residuary legatee and heir 
of A. 

The defendant* wire the widow of A. his sea, and the 
husband of a deceased daughter of A. who sunned km. 
and was entitled to share in Iris estate. Besides denying 
the marriage of D and the legitimacy of her ton. the widow 
of /f set up a will alleged to base been executed by A. 
which, if true, would have completely deprived a second 
wife of A and her son of any puelion of lib estate. She 
also relied upon a kalmliat executed to her by /), which, 
if genuine, would have been an acknowledgment id he» 
title by /). The plaintiffs alleged all those documents to 
be forgeries. 

The trial Judge decided in favour of the marriage of l) 
and of the legilimacy of her infant soo. He Mie.td the 
evidence of the witnesses examined for the plaintiff. He 
was of opinion that the documents set up l«y the defendants 
to defeat the plaintiff, claim in any event rcre fabricated, 
and that the conduct of the defendants in fabricating the 
document* with the object was .onoboratise to some ex- 
tent of the truth of the pfamtifTs story. 

On appeal, the Sadder Court reversed the decision btfew. 
But the learned Judges of that Court, instead of reviewing 
the whole case and expressing their cpinion upco ail the 
points 0*1 which the Court below had based its cokMou, 
which were concisions of fact, narrowed their enquiry to 
Ihe simple question whether the plaintiff. A had proved 
her marriage. They never addressed themselves to the 


Marriage—Girl. 
fazolee Marriage. 

„..;,% UUmaU * FU0UI 

Major ciri-Marwace by. 

- -~Gmtrim*i U—Nntiulj. 

A . lahomedan girl, who is a mayor, is legally entitled to 
I±-a* kr-df. to many the man of her own chexce. depitc- 
famly o» irxul opposition. Her guardian 1 , consentiothe 
marnajje .odd be unnecessary (2K). (U,d Atk,*,<*). 

V“* “° ,JU r - “*“»» IIRAHIH 

K.toHlD Naw aB. (1916) 6 L.W 26- 

(1917) M W. N. 261-21 C W N. M6- 
36 I C.20-10 Bur. L T. 79. 
Minor Girl 

^“^hl to enter into—Father 
or grandfather-Grurtfians of lower grade like mother or 
grandmother—R^ht of. Srt MAHOMEDAN LAW—M \k- 
RLACE- MINOR—Com RAtr on behalf of 

ir* minor nan previously consented to the marriapp Tht, 
cement oan essenUaL Urrd Altiim). Miss AM MAT 
atkia BtcuM Muhammad Ibrah m kaSS 
Nawab. (1916) 6 L.W. 26 (28)-(1917) M W N 

nawam^nViCKKin; 



THE PRIVY COUNCIL DIGEST 


MAHOMEDAN LAW-(t'.**/.) 

Mairiage—Girl—(CW/.) 

Minor Giri.— (Camd.) 

.- Right to girt, in marriage—Paler Ha/ untie—Mr.'f¬ 

lu/ grand- mother authorised by mintr'i father—Rigkt ft- 


MAHOMEDAN LAW-(C«tf.) 

Marriage—Kbarch ipandan -(Could) 

12C.L-J. 205—14 C.W.N. 865-12 Bom. L B. 638 = 
7 A L J. 871-7IC. 237 =20 M.LJ. 614. 

- Mature and incidents of—Husband's control ever— 


Under the Mahomedan La*, alter the death ol the parent English Lr;.- Piu-money in—Distinction. 
of a minor girl, her paternal uncle only cnald give her in Khaahi-pandan. which literally means "betel-box ex¬ 
marriage. Her maternal grandmother could not. teen if peases". is a personal allowance to the wife customary 
authorised by the father of the minor {Ltd Albmon.) among Mahomedan families of rank, especially in Upper 
MUSAMMAT AlKIA BEGUM r. MUHAMMAD IBRAHIM India, fixed either before or after the marriage, and varying 
RaSHIU Nans ab. ' according to the means and position of the parties. When 

(1916) 6LW. 26 (36) =(1917) M.WN. 261 - they arc minors, the arrangement is made between the 


RaSHII» Nans ab. ' according to the means and position of the parties. When 

(1916) 6LW 2613d) =(1917) M.WN. 261- they are minors, the arrangement is made between the 
21 C.W N. 315 = 361C. 20 -10 Bur. L T. 79. lopctiite parents and guardians. Although there is some 

PUBlKTY-ATTAINUlSt Of. RFOU UWtlACE "* "‘j"';'* 1 

VND COVsrsl THERETO 'l'**™» ! *PP ca,s ,0 >,and a dlt,erfnl 1*8*1 1 °?‘ 

AND CONSLM THERLIO. flMn in social institutions. Pin- 

— -Onus 0 ! fnvf of. ,* <nt fa ret.iutm -/ tommy/ mmfJ |ho8gh mtint (or thf ^**1 expenses of the wife. 

. . ha> been described as “ a fund which she may be made to 

In a sun by the rodent agamM the appellant for d A[i - |fce tovwlure bylh€ intercession and advice 
restitution of conjugal nghK Ike was wktiher the a(xJ a , !hf inMan<( . of tSe husband." No obligation of that 

appellant was at the time of her alleged mainage with the thc cMlfd Kharch-i-pandan- 

respomlcnt ,n adult am competent to give he. consent Ordinarily, of course, thc money would be received and 
thereto, and whether >he did in fact give her consent to the ^ j B |he <!o)I , icitei fo, , he husband ha5 hardly 

ma ' na f' . , . _ any control over thc wife’s application of the allowawce. 

HtU that the onus was on the respondent to prove afSr- ^ hrf adofBmfnt or in lhc consumption of the article 
natively, first, that the appelant had attained puberty ff0(n , hrh •„ itJ M „e. (Mr. Ameer AH) 

before the .late of the alcged marriage; and second that , K||WaJa MUHAMMAD KHAK r. HUSAlNI BEGUM- 


she had herself consented to the marriage and the perform¬ 
ance of thc ceremony. 

Held further that the respondent had utterly failed to 
establish the said two points. (Lard Albnion.) MUSAM- 
mat atkia Begum ?. Muhammad Ibrahim Rashid 
Nannab. (1916) 6 L W 28(42)-(19l7) M W N 261 • 
21 C.W N. 315-361.C. 20-10 Bur. L T.79 

Marriage-Kharch t pandan 

- -Agreement by father-in-law far payment la daughter- 


(1910) 37 I.A 152 (159)-32 A. 410 (414)“ 
8MLT 147—12 C. L J 205= 14 C- W N. 865- 
12Bom. L. B. 638 -7 A L. J-871- 
71. C. 237-20 M L J-614. 

Marriage-Minor. 

- Cant rati an behalf of-Right to enter fao-Ff 

,-r grandfather—Guardians of Lvoer grade like "Aker t* 
grand mother—Right ef. 


- agreement ay earner-in-iaw lar fajmtni la tanglier- 1 ,, . " , , , „l , minor 

Wit, af—Condition of-Reudene: of daughter ,nla * Vodtt Uw ,hf 

with tan if a. «**»«*f* * ,hf '*«»*« 0f 8™?*“* r ” Un ,?X 

Prior to. and in consideration of. the plaintiffs marriage iwocable. they having the legal right to contract nr ^ 


with the defendant’s son. the defendant eluted an agree- """* • urnocable power of contuctdoW^ 

ment which reviled that the marnagr was fixed for the long to guardians of a kmc, degr«. as the mo hcror jr *» 
following November, and that 1 theref.ee■ the defendant ■***• «»» fa " onl >' contract a Farolec **&**?• 
.Ial..,c,l of his own free will and accord that he " shall <*r «•****^ |!haN S»HIBA 

continue to pay Re. per month in perpetuity " to the V ~ , ‘r* £ Smith.) NE»AB MULKA JEHAN 
plaintiff for » her betel-leaf expenses. etcVfrom the date of *•■ MAHOMED USHKVMFE KHAN w o gg- 

the marriage. from the date of he, receptmo." out of a A Jg!?MJ 5* 

the infomr of r^rt-slis 2 Suth. 830 - 3 8tt 244» 8 M- *• ... 


B A J.’sNo. 21 (0«tU*J 

MAHOMEDAN L* W " 


the income of certain properties therein specifically des 2 ^ ??» glfiM 

cribed. which he then proceeded to charge for the payment * * Jl * N0< 211 

of the allowance. -Girl-Marriage ol. See MAHOMEDAN LA«- 

Owing to the minority of the plaintiff, her’’recejeioo " MaKRIaGE-GiRL. 
into the conjugal domicile to which reference was made in 

the agreement did not take place until 6 year> later, that is. Mairiage-Muta marriage, 

in 1883. The husband and wife lived together until 18%.: „ , ,, ri , „ 

when, owing to differences, she left her husband * hewse. CHILDREN Of—LEGITIMACY OF. 

and resided separately. - Aeb, ended.gment b, father-f>r#f of-M<es»tr- 

Held, on the construction of the agretn*nt. Out the de u ^ ur -ed in iwJi, as matter of law that a cj>» 
fendanl boundI himself unreservedly to pay to the pUintifl ^ a mDU marriage is not legitimate without P 100 * 
thc allowance fixed; that it was not a condition of the agree- acknowledgment b>> the father; l»t this ccKsteoticm 
ment that it should be paid only whilst the plaintiff was ^doned befoie their Lordships (103). [Sir W 
living in the husband’s house, or that the defendant’s liabi- W , Uen ) BAKER All KHAN r. ANJUMAN ARABEGA 
lity should cease w hatever the cirtum>Unces under which (1903) 30IA- 94 = 25 A. 236l»*» 

she happened to leave it. 7 c .wjf. 465 = 5 Bom. L B. 410=8 Sar- »'• 

The only condition relates to the time when, and the ■ _ . #/ 

circumstances under which, defendant’s Lability would - Presumption of-PsrmissibHitr-C'>' MI M 

begin. That is fixed with reference to her fir«t entry into parent< prned to hate eommeneed in muta wwjpj 
her husband's house, when, under the Mahomedan law. the Where the co habitation of the parents is P I ® V ” - dffiC « 
respective matrimonial rights and obligations come into commenced in a muta marriage, then, in default ■ ctv 
existence. No other reservation was made. (Mr. Am, t r to the contrary, soch marriage must be taktn to P 
Ali.) Khwaja Muhammad Khan r. Husnsi Begum. : sisted throughout the period of their co-haUuuomJ ^ 
(1910) 37 LA. 152 = 32 A. 410=8 M L T. 147 = | children bom during that period would be consnta* 


Baker ali khan ». anjuman am 

(1903) 30 IA. 94 = 25 A. M W 1 ’ 
7 C.W J4. 465 = 5 Bom. L B. 410=8 Sar- w 


THE PRIVY COUNCIL DIGEST 


MAHOMEDAN LAW-<CW./., 

Marriage-Mata marriage-(tWA) 

Children de-legitimacy ov-u\*m.) 
legitimate (92). {LcrJ Par hr.) SHOHARAT Singh r. 
MUSSAMAT Jae Rl Bin. (1914) 1 L. W. 965 ■ 

16 M. L. T. 517= 19 C. W. N. 225 = 21 C. L J. 4 = 
17 Boa LB. 13 - 13 A. L J. 113 


MAHOMEDAN LAW ~{Cc»tJ.) 

Marriage-Muta marriage-(CW,/.) 

Nikaii marriage—Incidents ok. 

-- DliIlK.ll.il. 

A m*ta marriage is. according to I he la* which prevails 
amc«g Shiahs, a temporary marriage, ils duration beine 
*** by agreement between the panic. It doc not confer 


(1916, M.W.N. 389 - 211. C. 499 - 27 M L. J. 89 right or , 

_ Pr.vf af 7* ,7*7? l <0nfa ' < fd * h ‘ le . '* « i '“ «• L-pitimate and' 

rr*rH. rapaUeofmhm.ngfrom their father. A marriage 

In a case in which the question was whether .«/was the •* - **po« ceremony, and confers on the woman the full 
legitimate son of a Natnb hy a rauta wife. UJ. on the 'Wm of wife, and children burn after it are kgiiimate 
evidence, reversing the Court below, that he was (234). \hrJ Parhr.) SHOHARAT SlSGH r. MUSSAMAT IaERI 
(,/or.i Atkiman.) Sadik Hussain Khan H»shiv to*. (1914)1 LW.965 -himt.t ri? 


{hr./ AtkiHUH.) Sadik Hussain Khan IIashiv to*. (1914) 1L W.965 16MLT 517- 

AU Khan. (1916) 43 IA 212 = 38 A 627(658 9)- 19C W.N. 225 - 21C L J 1-17 Bom LR 19 = 

(1916) 2 M.WJI.577 -21M.LT. 40 6LW 378- 13 A L J. U3-(1915) M W N 389 

21C.W.N 133 - 25CLJ 363-14ALJ 1248 - 1 24 IC 499 27 ML J. 89(91, 

18 Bom. LR. 1037-19 OC. 192-1 Pat LW 157- 

9UAM-1IUJ 607 — FM . u „ h 

CONTINUANCE of. DURING period OF CO HABIT* . Tbc lr,m *•* marriage is contracted may 

TtON. iTaT c I,,M ** a S"™«<» MX {hr,/ 

n , „ . . rtrkr\ SHOHARAT S|NGHMUSSAMAT IaERI Him 

- -Prtmmfim 9f-C+k*Nhm <mm ««./ ,n /wk (1914) 1 L. W. 965 -16 M L T 617* 

I 19C WN.225 ^21C.L.J.4-17Bom L B U- 

Whcn once it is prosed that the co-habitation of a Mahu | 13 A L J. 113-(1916) M W N 389 - 

medanmanand a Mahomedan woman commenced in a | 24 IC. 499- 27 M L J 89 

m„/a marriage, the proper inference would, in default o! Marriage-Nlka njamaee 

evidence to the contrary, be that the n*U ermtinued rlnring _, 

the whole period of cohalwtation (91). {hrJ Parhr.) S,1 H *°" h *•"*>"*- 

SHOHARAT SlNGH ». MUSSAMAT Ja»RI BlBt. TEe tJJl wZl ii u , 

(1911) 1L. W. 965-16 M L T 517 - ,n V™ mi * al,t S« l »'* 

19 C.W N. 225 - 21 CL J. 4«17 Bom L B 13 - ‘V* far “ 11 *"«•™ 

13ALJ 113-G915, MWN. 389 . UkeB 

24 I.C.499 -27MLJ 89 T f £. URrtC) whether theorewmstances 

" "“"uge made it natural that the wife should lie an 
DATE OF. BEFORE OR AFTER PREGNANCY. °fi R * °* ,he testamentary bounty and improbable 

* "rr *r irptimi, 

“ "*"'** *”**•"' '* marriage made it no. unhkely that the testator 

tnj-PWf-CmAhm. wouW has, taken the latte, cou~ [hr! A'^.T) 

In a ca«« in which the legitimacy of the respondent was» H »JI Sahoo SlDICK AVESHABAl. 
question It was admitted on the pleadings that a Moottah (1993) 301. A. 127 (128)-27 B 485 -7 C. W. N. 666- 
marriage at sometime had been contracted between the 5 Bom L. B 475-88ar 477 

respondent’s mother ami his alleges! father. There was. -Vna marriage—Incidents of — Distinction. Set 

however, a total failure of pro..! wh*her marriage prtcethd M.UWMEDAN I A»— Makki sGE—MUTA MARRIAGE— 
or followed pregnancy. The Court below removed the di6- SHC* MARRUGL. (1914) 27 M. L. J. 89 (91). 

cultyhy a presumption of an antecedent marriage. The - SoKfilnn—Mamjpi, .1 hhtmrJait 

question was whether the defect of the evidence in the ca<« *f ’*•* u-iti—praumptiw—Onut t f fr,+f. 
couM be supplies! by a preemption placing that marriage There is no ..her intrinsic improbability, then, in (hit 
itself at a time anterior to pregnancy. story of his basing married, by a nit* marriage, a girl of 

UtU that, in considering the propriety of strenpEer.ing :Kl ‘ W P"*4ic native songstress), than that which 

the weakness of the direct proofbysochapreurmptioq.it aUi;:hr ,‘ 1011 ' * disreputable connection with one who 
was material to observe that the mother was living at the ■*»« haxe made nodiffiuhy about entering his 

time of the trial, and that the date of her marriage was a °* C4 ' itt ,fnnv - This is an improbability not of a 

fact which she was competent to prove, as well as the time thlr * , ” > , ind ,he ,0 '“PP^'t it ought to be 

of the birth of her child (110.1). P' 0, wUe in rtsdf and fret from suspicion (187). 

No explanation has been afforded by the judge, wbohase & 
heardthis cause why the evidence fails on these important 7 « n p c is. S'J'’J 1 ”: 

point*, or why that is to be worked out by a presumption 7 W. *. P. C. 13 1 Snth. 687-2 Bar. 249. 

from marriage which living testimony might support, espe “ 5W * tf»aw undtr-hMiu- 

cully In a cave where the treatment has been interrupted, "'ll . 

and an impediment of more or less weight interposed by the ,l ! a ' “ 00 ao,b< *' , r »“* 'he position that a simple w'Ar 
repudiation of the parentage by the reputed father. It ****** MaboMdan would indicate inferiority 

would be an easy matter to legitimise a child conceived « »* P«« °»the w,| f jo «me ” married with the pabUcity 
before marriage by withholding proof of the time of marri- 2* (163). (hr* llenn, H .) ZaKERI 


* ■«««puMwe connection with one who 
ly would hase made nodifi uhy about entering his 
on easier terms. This is an improbability not of a 
laracter. and the evidence to support It ought to be 


or less weight interposed by the f <* P*'™ "«t a simple nik r 

age by the reputed father. It ” aho,ntt,an4 * WlW '^icate inferiority 

to legitimise a child conceived " ** K ^ * i,h ,be P^Mcity 

ing proof of the time of marri J ,63) ' i 1 ** #•"*".) ZaKF.RI 


age. and resting on an inference from the marriage fcdf B£Ct ’ M *• SaKISa BeCi,m - (1892) 19 1 A. 167 = 
(1*0-1). {Sir Jamn W. Ctlvile.) ASHRUFOOD Do»LAH 19 C 689 (696) = 6 Bar. 213. 

Ahmed Hossein Khan v. Hyder Hosseis Khan. Marrlage-Oaai of proof of 

i m- 2R uw ~ l “™«*- 
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MAHOMEDAN LAW ~{ConU.) 

Marriage -Persons with whom, not allowed. 

- ■Sit Mahomedan Law—Marriage—Validity 

OF. 

Marriage-Presumption of. 

- (Sn ah* Mahomedan Law—legitimacy— 

Presumption of). 

ACKNOWLEDGMENT OF CHILDREN OF WOMAN BY 
HER ALLEGED HUSBAND. 

COHABITATION CONTINUED-PRESUMPTION FROM. 

Concubine-Woman originally a. 

Concubinage-Clan procijvity towards-Eyi- 
DENCE OF. 

Evidence sufficient to raise. 

Impregnation—Marriage at time of . 

Lapse of riMF.-PxEsuMPiiON from. 

Mutation of names in fwour of another wifi 

—NON OPPOSITION OF ALLEGED WIFE TO. 

Prior >1 vrri ace. 

Pkosiitutf. caste-Woman of. 

Public official declaration* of marriage and 

OF LEGITIMATION OF ISSUE THEREOF. 
PURDAH-WOMAN NOT LIVING AND REMAINING 
BEHIND THE. 

ACKNOWLEDGMENT OF CHILDREN OF WOMAN BY HER 
ALLEGED HUSBAND. 

-Presumption from. Stt MAHOMEDAN LAW—ACK¬ 
NOWLEDGMENT - Son - acknowledgment of - 
Effect of—Mother's Status. 

- Treatment of them by him at hit ehiUrew—Prc 

mm pi ton of marriage from—Prof nety—Dtrtet ad,nee 
of marriage *nUltn/a,tory. 

Tlw question was whether there was a marriage between 
the laie Nawab and the 1st respondent before the births of 
the plaintiffs. 

The direct evidence of Ihe marriage wax nnt very .jti* 
factory, ar.d was in some respects contradictory. Stil. there 
was positive evidence that a ceremony of marriage did take 
place before the birth* of the children. That direct evidence 
was met by the negative evidence of witnews who said that 
if soch a ceremony had taken place they muM have known 
of it. From that Mate of the evidence, if it had Mood atae. 
it would have been difficult to affirm that a manure had 
lieen established. 

(W: whether in that state of the ca*e evidence of the 
treatment of the minor plaintiffs by the Nawab as hi» um 
and acknowledgments made by him that they were h* sons, 
did not afford such a strong presumption of marriage a* to 
entitle the testimony of the wilneoes who xp** (0 the 
marriage to credit which otherwise it would not havepo- 
m-xhiI (1112). (Sir Montague E. Smith.) KawiB 
Muhammad Azmat \li Khan s-.miirmiut 1 uit 
BEGUM. (1881)91 A 8=8C 422(428)= 

4Sar. 310* 17 P B 1882 (Civil). 

COHABITATION CONTINUED-PRESUMPTION FROM. 

-Mere cmlinued cohabitation does not sulike to raise 

such a legal presumption of marriage as to legitimiie the off. 
spring ((115). (Sir Jamet II’. Cehi/e.) ASHRUFOOD 
DOWLAH AHMED HOSSEIN KHAN P. HyDFR HOSSEIN 
Khan. (1866) 11 M. I. A. 94 =7 W B P. C. 1 - 
1 Suth. 659 = 2 Sar. 223 -B ft Is No. 5 (Oudh). 

-Where a child has been bom to a father, of a mother 

where there has not l*en a mere casual concubinge. but a 
more permanent conviction, and where there is no insur- 
moontabtc obstacle to such a marriage, then accord** 
the Mahomedan Law, the presumption is in favour of such 


MAHOMEDAN LAW-(t«tf.) 

Marriage-Presumption ot-iCcmd.) 

CO-HABITATION CONTINUED-PRESUMPTION FROM 
-iContd.) 

marriage having taken place. (Lord Siam.) MOHABBAT 

AU Khan v. Mahomed Ibr ahim Khan. 

(1929) 56 I. A 201 * 10 Lab. 725 - 27 A. L J. 465* 
33 C W N. 645 -30 Bom L. B. 846 - 60. W. N. 517* 
30 L W 97-117 LC 17=50 C.L. J. 89- 
(1929)M. W. N 676-A. I. B. 1929 P. C. 135- 
67M.L. J. 366. 

- Contiibtuo-t—Clan proeliiity toiojrdi-Eudmt of 

—F.ff«t of. 

While recognising the force of a presumption of marriage 
aridng from a permanent connection the court below held 
that in the ca* of a family like the one before it which paid 
want regard to the matrimonial tie in the begetting of child 
■cn from women of low caste, the presumption was so small 
as to be practically negligible. Held that no countenance 
cculd be given to (lie view of the Court below. 

A Court of law would not on evidence of a clan proclivity 
in the clan to whkh the parties towards concubinage rather 
than marriage pronounce a view that there was a clan pro¬ 
clivity toward* concubinage rather than marriage, and there 
fore that marriage and the legal presumption* in favour of 
it cannot he sustaired. (Lord Sha;o.) MOHABBAT AU 
Khan r. Mahomed Ibrahim Khan. 

(1929) 561 A 201 • 10 Lab 725 - 27 A. L. J- 465- 
33 C W N 645* 30 Bom L. R. 846 * 6 0. W. N 617- 
30 L W. 97-1171. C. 17-60C. U-W" 
(1929) M. W N. 676- A. I. B. 1929 P. C. 135- 
57 M. L- J- 566. 

- Il’omaa of grotli title ttUt. 

Prokmged cohaUtation might give ri*e to a presumption 
of nurria-e. hut that presumption is not necessarily a strong 
one. and it does not apply to a case in whkh the molhw 
l-efore she wav brought to the father's hoo<e was admittedly 
a pto»titute. (Sir Arthur ll'ihon.) GHAZANEAk AU 
Khan e. Kaniz Fatima. (1910) 371. A. 106(109)- 
32 A 345(350)*8 M L. T 59-11 C.L. J. «9" 
14 C. W. N 690-7 A. L J. 579-12Bom L B 447- 
13 O.C. 170-61 C. 674 - 20M. L J> 579. 

-The mere continuing to live with a woman 0 / the 

prostitute aMt is nrt sufficient to establish a presumptico 
of marriage (532). (Lord Bnekmatitr) IRSHAD AU r. 
MUSSUMAT Karimas. (1917) 22 C. W.N.630- 
461 C. 217=(1918) M W. N. 394 =21 0. C. 86* 

5 0. L. J 197*28 C L. J. 173 - 20 Bom L. B. 790= 

24 M. L T 80. 

Concubine—Woman originally a. 

- No fr/iomftu ‘11 m ease of. mtrtly on gremnd ft 

lapse of time ond propriety of eendnet. 

A woman, who was once a concubine, cannot be convert¬ 
ed by judicial presumptions into a wife, merely by lapse o! 
of time and propriety of conduct, and the enjoyment of con¬ 
fidence with powers of management reposed in her. TW 
ordinary legal presumption is. that things remain in that 
original state (209). 

A Mahomedan co-habited for many years with a M" 1 
medan woman who had been a prostitute and who Jw 
hi*house. At his death she claimed lobe 
called witnesses to prove an actual marriage which fact s 
failed to establish. 

Held that, under such circumstances, a marriage betw® 
the two could not be presumed. (Sir James H’. CtM-i 
MUSSUMAT J.ARINT-OOL-BUTOOL 9. MUSSUMATHOSt- 
INEE begum. (1867) ll M. L A. 194=2 Sir - 
10 W. B. P. c. 10=2 Sntn- 00 ' 
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MAHOMEDAN LAW-(A*ft/.) 
Marriage-Presumption o 

Concubinage—Cun procuvity towards—Evid¬ 
ence of. 

-Effect of. on presumption. Ste MAHOMEDAN Law 

-Marriage-presumption op-cohabitation con¬ 
tinued—Presumption of-Conci bi nag f. 

(1929)56 I A. 201 -10 Lab. 725. 

Evidence sufficient to raise. 

*- Slight evidence of marriage *r lawful consort. 

The disinclination of the Mahomedan la* to bastardize 
children has 'auctioned the presumption from 'light evid¬ 
ence of marriage or lawful consort (200-1). {Sir Montague 
A- Smith.) NEWAB Ml'I.KA JEHAN SaHIRA ; . M.» HOM¬ 
ED USHKURKEE Khan. (1873) Sup I. A. 192- 
26 W R. 26 -2Suth 830 3 Sir 244- 
8 M. J. 306-B & J a.No 21'Oudb) 
Impregnation-Marriage at time or. 

— - Preiiimption of—Lax or faet. 

If the wlNajuent marriage were adjudged to base relatkm 
back, by presumption of law. to the time of imptcputic*. 
then such a praemmptia /urn would destroy altogether the 
difference between a law which admit* to inheritance and a 
Ian which excludes from inheritance an ante n.ptial child. 
As a presumption of fact such a presumption i' admissible, 
but then it must be subject to the applkatkm of the ordinary 
principles of evidence (117). (Sir Jam* II’. Cofule.) 
ASIIRUFOOD DOWUH AHMED HOttEIS KHAN r. 
HVUFR IIOSSF.IN KHAN. (1866) 11 M. I. A 94 
7W.B P C 1-lSuth 659'2Sir223 - 
R AJ s. No 5(0udh|. 
Lapse oFTiMt-mscMPTioN from. 

-■ -libideute iniu0,i,nt It frrtt marnago n.tu,th- 
Itanding. 

A person who claims to recover property alleging him¬ 
self to be the legitimate son of the bM male owner of the 
property must tiring forward satisfactory evidence in support 
of the alleged marriage of hi' mother. 

Held that, after nuking all due allowances for the dim 
cullies occasioned by the lapse of time and the deaths of 
persons who might have thrown light upon the question, 
their lordships were unable to hold that the alkgtd marri¬ 
age wa* proved. (lard AMJAD All KHAN 

J-. Nawab AU khan. (1909! 5 C L J. 1 - 

2 M.L.T. 477 - 9 Bom. L B- 2$l ' 17 M L J 56 

- Propnetyof—Conduct of partui inionuitent m/4 

relation of huihaud and ueift. 

It was urged that every presumjxron ought to be nude 
in favour of marriage when there had beta a lengthened co¬ 
habitation. especially in a ca«* when the alleged marriage 
took place so long ago that it must br diftkulr if not impos¬ 
sible, to obtain a trustworthy account of what really <*cur- 
led. There would I* much force in this argumtnl-indml. 
it would Ire almost irrrsiuibJc-if the conduct »l the parties 
were shewn to I* compatible with the exigence of the rela 
lion of husband and wife. In cases like the pre-eol conduit 
U a very good test, and a safer gunk than the reroiketioa 
or imagination of interested or biased witne^cs (65). (lord 
Maenaghteu). ABDOOL KAZACK r. AG A M lHOMED 
JAFFER BlNDANEEM. (1894) 21 I. A. 66 - 

21 C. 666 (674 6)-6 Sir. 389 * 4 M. L J. 131. 
MUTATION OF NAMES IN FAVOUR OF ANOTHER WIFE— 
NON OPPOSITION BY AbUGF.D WIFE TO. 

- Presumption a gat ml her marriage frem—Propriety. 

The question was whether the plaintiff. /.. had two 
married to A, a deceased Mahomedan Zemindar. An ad¬ 
mitted widow of A was one of the defendants in the uR. 
and the, besides pleading that D had never been married to 


MAHOMEDAN LAW-«V«/,f.) 
Marriage-Presumption ot-(Ccnid.) 

MUTATION or NAMES IN FAVOUR OF ANOTHER 
-F-NON.OPK.niON BY ALLEGED W|FF. TO 

op a will ty a giving the whole of his e«ate to her 
i* appeared thai a few months 
after the death of A. the defendant-widow applkd f„ r n.uta- 
uceroi n^ wrh regard to *, estate on the production 
of the w.B. and that mutation wa, ordered without any op- 
J**n°0 00 the part of A There was. however, nothing to 
^ that D was aware of the mutation proceedings. 
Wthrfr* the Court below held thjI /,, 

that the inference was not legitimate (189 00). 

verv T? ,0 ? IB1Kh , , ° P,PM,WC A J M,,Vf Wr «'*Ose 
SLl wUh ^ ** * i ' h,)0, "*»'“• ^nvexi at all 

C T."”'* °( Yi **<•*»<)■ "wans. and 

-Mends aUe toauni her then (IN-VO). I Sir fiuhard 

InoderUey.) \\.M, • SUNDULOONIttA CHOWDRANEE:. 

(1867) 11 M I A. 177-7 W R p. c 13 
lSutb 667 2 Sir. 249. 
Prior marriage. 

-—Presumption ai to. frem influent marriage. 

A M.S<qtKT.t marriage, so far from furnishing a ground 
b< presuming a poor mamagr. fnma laeie. at |«M, ex- 
‘J** ,hal P ,f ' u t ,n P 1 "* ' (II? *)- (Sir James II'. Cdt,/,.) 
AMIRUFOr.1) DOWI.AH AHMED llONSHN KII t\ r- 
Ihl.FR HOWIN KHAN (1866) 11 M. I A 94■ 

7 W R P.C.l-lSuth. 659-*2Sat 223 ^ 
R A J.'E No. 5(0udb). 
Prostitute caste-Woman or. 

-—-Cuhalntatn* continued wirh-Presumption from. 

U *“ M *K<l«E-PK|SlwnioN o, 
—lOH A It I TATION CONTINUED. 

-- Homage at man rf ponti.m and prmptet, Wth- 

Presumption a, te-/u/atu*t,.m of mass hr the reman 

Uittu 

The que-lk* wav whrthc. K was the wife of S «!,cea*d. 

A was l«n,» the prostriutc caste. A greater part of the 
»wbl cvrdcwr cwmMrd in tv.dence as to A"* original 

h ° mUr 7* *** of her S' 

pn and vurroumirngv. .mi fr«n that It was sought lc draw 
the .nfe.wce that mamage with a person in his posliion 
ami with the prcwpects of S was in the last degreeimproba- 

Their Lordships observed :-ImprobaWc it may have 

been }»t A -as undcubedl, under the spell of infatuation 

L*' ,mp T“! 4f ,0 , mra ' U|f ‘•Andarrls of 
probaUlitiev what might have been done in thee eircum- 

* " U " 1° fc ' h ‘" 1 ‘ df P cnranf "«l) and as 

'.'M 5). (Lord Pmtmaiier.) IkSM xi> Al.| v. Mr«|- 
MtTKvRtMAS. (1917) 22 C. W. N 630 461C. 217- 
28 C L J. 173 20 Bom L R 790 24 M. L T. 86 = 

(1918 > M. W. N. 394 6 0 L J. 19721 0. C 86. 

Pl BIJC OF FICIAL DFCI.ARATION OF MARRIAGE AND OF 
LTGIIIMATION OF ISSUE THEREOF. 

—o.,"". , rm _ 

In a ca-c in which the queseion was whether thr- nl.U.iff 

dted suddenly. .4 a suddenly ent,acted disease, cholera, c 
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MAUOMEDAN LAW-(C>/i.) 
Marriage-Presumption o 1-iCnfJ.) 

ITWit: oimm dmt.aratios or Marriage 
am* o> ifr-ni.M.U ion of bsie iHtsn*t— 

HtU that no inference Jgain»t (hr marriage could ieav*> 
aid) be drawn from smh light data (|X0». (Sir A'l.kard 
A iriJfis/ty.) WINK:. SlNDI'lI'ONI" \ CHO* DR.tNEF. 

(1867) 11 M. I A 177-7 W.R.P.C 13- 
lSuth 667'2 Sir 219- 
I’ll Ki>AH—W oman mu living and remaining 

BEHIND THE. 

- FJfttt. 

It i> ixi pari oi the law of Imlia tlut to have lived and to 
remain behind the fnrd.ik i» a nurwrj part <4 a lady’s 
legal marriage or a fomlurire evklential fact. It i* a 
circumstance to be considered when the fait of the marriage 
is in issue. Hot that i**ut is to be determined on a broad 
conspectus of the whole rilualico. including of course the 
fnrdak item. 

HtU that, in the iae> before their lortMite. the fnrJak 
item was by no means sunk ient to interfere eitbei with the 
presumptions of law or the lulaiweoflhc proof of fact. 
(/W Sk. rv.) MOHABBAT AL| KHAN MOHABBIT 
IBRAHIM KHAN. (1929) 561. A 201 = 10 Lab. 725- 
27 A. L. J. 465-33 C. W N 615 30 Bom L R 816 
6 0. W. N. 517 ^30 L W. 97 1171. C-17- 
50C.L J. 89 (1929) M W N. 676 
A. I. R 1929 P C. 135 57 M L J 366 
Marriage-Proof of. 

- [Sttt/i* Mahomedan i.aw—Legitimacy (I) 

EVIDENCE OF 4 (2) PkiH'f OP AND MAHOMEDAS U« 

-Marriage-Evidence or.) 

- HtU. on the evidence in the case, that II' (a Mate 

medan lady) was law fully married to*, and that therefore 
she ami her daughter by A' were hit heio under the Maho 
mcnan Law. (Sir Arthur \Vihmo.) SHEIKH HlIB All 
WaZIR-UN ShM (1906)33 I. A 107(1115 
28A.196(505)-3CL J 601*.IOC. W N 778 
3 A. LJ.712.1MLT. 297. 
-In a case in which the question was whether the res¬ 
pondent was the wife of one 5. deceased, and her three 
children were his legitimate offspring. ktU. 0n the es iderre. 
affirming the Court below which had reversed the trial 
Judge, that the respondent wa< the wife of £ and that her 
children were bis legitimate offspring. (fprd BntkmaUtr.) 
IRSHAD AH K UlMAN. (1917) 161 C. 217 - 
(1918)M.W.N. 394-22 C.W.N 630 -21 0 C 86-. 
50.L.J. 197 - 28 C. L J. 173--20 Bom L R 790 = 

- Ditvrtt by o*t Jnuhiri n*Jtr-Mar„a^ 

anothtr. 

HtU. reversing the judgment of the Court below and 
re-toring that of the trial Judge, that G. the mother of the 
apoellant. had lieen divorced by her former husband. A. and 
remarried A, and that the appellant, the issue of ,he' , e 
marriage, was the legitimate .laughter of A and wa« «ti- 
tle.1 to succeetl to his estate as SK*. (f,,d.V* *&,„.) 
MUSSUMMAT MAQBUI.LAN AHMAD HlMlN 

(1903) 311 A. 38 = 26 A. 108^8 C. W N. 241 = 
6 Bom. L R 233 - 8 Sar 583 
-—Domr-Atr,tmt*t for. at timt of **„,*«- 
Proof of. 

The questions for decision were (I) whether the plainrifl 
had been married to the deceased B. 4 (2) whether the 
amount of dower which the plaintiff claimed was realh 

agreed upon at the time of the alleged marriage. 

The trial Judge found, on the evidence, against the 
plaintiff on both questions, ami dismissed her suit which was 
lor the recovery of dower. 


MAHOMEDAN LAW -(CmM.) 

Marriage-Proof oi-ACcntd.) 

On appeal, the High Court held with the trial Judge on 
the question of dower, but reversed him on the question of 
marriage. 

Thor Lordships reversed the High Court on the question 
of mairiage and restored the decree of the trial Judge in its 
entirety SHOJANT ALI KHAN MlSSAMAT MUKDHOOM 
Jan. (1872) 8 M. J. 185. 

Marriage-Shad! marriage. 

-Nika marriage—Statuses of wives under-Distinc- 

lion. Stt Mahomedan Uav-MarriaGE-Nika mar- 
KIAGE-SH \DI MARRIAGE. (1892) 19 I. A. 157(163)- 

19 C. 689(696). 

Marriage-Validity of. 

- A!>t* i* >f/ifion. 

In all cases where, according to Mahomedan law, unbelief 
or difference of cited is a bar to mairiage with a true belt 
ver. it i* enough if ike alien in religion embraces the Ml' 
homedan faith. Profession with or without conversion is 
necessary and sufficient to remove the disability ( 61 ). (Itri 
Ua.ru (kttn.) ABDOOL KaZACK f. AGA MAHOMED JAF- 
FER BISDANEEM. (1894) 21 1 A 56- 21 C- 666(673)- 
6Sar 389—4 M.L.J. 131. 

- Buddhia v»man. 

It being admitted in the Courts below that the marriage 
of a Mahomedan with a Buddhist woman would be inwW, 
their Lonbbips refused to allow the appellant to raise the 
question whether such a marriage would be valid, c* t* 
ground that, according to the tenets of Buddhism. Buddhist* 
.arae under the same category as Jews and Christians with 
whom undouMrdly Mahomodans might intermarry (61-5). 
(Lrj MitKtifi / t *.) abdool Razack r. aga Mahomed 
JAFFLK BISDANEEM. (1891) 211A 56" 

21C. 666 (671)- 6 Sar 389 - 4 M. L. J-131 

- Ckriitun %U,Ke-Ckriitiau kmband of H»"t 

Cknilia* utft—.l/arrioft bttiatt*. in Mekmtlac f* ,m ~ 
V*lidit)—Cmntruo* fnor of both to Makorntdami". 

The appellant was the willow of a deceased CbristU*. 
ami was herself a Christian. One /. who was abo a Cbns- 
tian, was the husband in Christian marriage of a li*Jg 
Christian wife. J was anaious to marry the appellant. Th* 
appellant became a Mahomedan. J became a Mahomedan. 
and having thus qualified himself for the enjoyment of («• 
fam«s privileges, he contiacted in Mahomedan form 1 
Mahomedan maniage with the appellant. . 

Their Lordships observed that the High Court were ««■ 
warranted in entertaining doubts of the legality of foil nur- 
nagf (321). (Itri Jnstitt Jamtt.) SKINNER ORDE. 

(1871) 14 M. I A 309 = 17 W. R. (P O.JJJ- 
10 B L B 125 (P. C.)= 8 Moo. P. C. N. S. 261" 
2 Sutb. 521 c 3 Sir. 

- Comrrti to CkriniaHity—Marriage »'* Ckridi** 

form b>T*tt*—Ktt,m\rncn to Mokemt<Ja*itm—Jtr mjr ‘ 
no ft in Mokmrdtin form—Validity. 

S. an adherent of the Mahomedan faith, became a pe¬ 
tering Christian, and married in the Christian form B,™ 
was originally also an adherent of the MahomedanI'f 
but who also became befoiethe marriage a P"**** 
Christian. Sometimes after the marriage both »P«»- 
reverted to their own original creed. Mahomedanism. «« 

through the form of marriage a second time, according 
the Mahocnadan law. and continued in the practice aw 
proterion of the Mahomedan faith until the death o. > hf , , 
Sfconly after the second marriage, B was suspected ot ao 
tery. began to Eve apart from S and with her allege 
man with whom she lived till the death of S long 
by whom (paramour) she had a number of chiM,t f' 1 #er 
second marriage in the Mahomedan form W*** ho ” 


THE PRIVY COUNCIL DIGEST 


MAHOMEDAN LAW -(Conti.) MAHOMEDAN LAW-(C, „,j) 

Marriage-Validity of-<C«*) Minor-Girl, 

dissolved by a Mahomedan (Krone. In a >uit br-cght In ttumt.v m 

R to obtain a widow'* share under Mahomedan law in tfk _i’ t|,Hminu\l ... ' 

estate of S, ktU, that. inasmuch ax the pmowal U S MAHOMEDAN I.AW —MINOR—GUARDIAN OK. 

at the time of his death was that of a Mahomedan. and /T> GUARDIANSHIP ok. 

personal status wax that of his wife under the same U«. - St. MaHOMLDAN Law — MlNOR-GUARDlAN- 

she was entitled to a »hare in his esute.aiul that a m<H. SHIP OK. 

which was ^l^nl.1 lv Kim imI .. h'„-K -- .1 .- I \l . ..... 


-Guardian ok, 


she was entitled to a >h.ire in his esute.aiul that a w'E. 
which was executed by him and which p-iponeil to exvhi.i, 
her, was invalid umler the Mahomed in Uw. (L*J II W 
sen.) SKINNER SKINNER. (1897; 25 1 A 34 


» ft “ M cWN2M ’*“•»* 

-—Purdah-Woman's living and remaining l*hi»l the , , )“'• -*nd. sevund. | K r attainment of a 

Necessity. Stt Mahomedan Lav-Marrucc - Pre JJ R"* *" «•*» 1*'^- Thr Mu of proving 
MUON OF— PL'RDAH. (1929) 56 1 A 201 ,hJ t , a S" 1 •» «'*» «* «** way. reached her maio.iiy 

lOLah 725. "j**?. ''fi,*?*!'* « “'*> -pan H. (/,W 

—... A,K,A •••• Mahomed 


Major. 

-ir*w Avmti #/ 

Avundmj.«° M-hu®cdan law a gj,| be,,,. , 

major on 


(1929)561. A 201 
10 Lah 725 


- Ttm^rary marnatt-Siu wi. | IBRAHIM R.VSHID Vvu ui.’ “ t0lM MAH0MKI ' 

Among the Shia sect theie ai-pear.ro he a power of (1916) 6 LW 28(289)*fl917l M w v o*i 

taking a mere temporary wife (Jl3). (Sir Robot R.Cti- 21 C W N 345 5 IC S^WBur L?i» 

lur.) Ranee Khajookoonissa e. Mussamut roushun .. T 7 10 BurL T 79 

JEHAN. (1876)31. A 291-2C 184(2001)- -f 

26 W B 36-3 Sar 629 J mahomedan Lm-Marriage-Girl 

PtMKTV—All AINMENT «I-I)A| r 

Miwr. rrr'^±-^“ «■" s.u„» Au 

AGENCY IN RELATION TO. 26 AL J 685 32 C W M Hf* HtP'm ’ J 628a 

BOY. £ f w „ ,no ff 874 ‘ 5 °. W. N. 547 - 

Girl. M LW17 30 Bom L E 1318 - 

GUARDIAN OP. ATR 1928 Pc -152 - 55 M LJ. 88 (91). 

Guardianship ok. “7 n 

Infant-Orphan. Mt v* *h**-x,fru/ J r ,, v , 

Mwo. -Agency In nlnUon t. n. ™ .WKc, ,i„ ipprt | ln ,, „,£*, 

—Tic i*. 0 ,^, 1 . rchtion to „ b "JS h 

foreign to Mahomedan law a. to every other »y»iem f9li 40 J lf ,i |K , „ . . pfn d' r 8 the suit, the 

(Mr. Amttr Ah.) IMAMBANDI j . MlISADDI. ^ ^1^ 5 2 P ,g ° 8 ,nl 

(1918) 46 I A 73 - 45 C. 878 '901)-23 C. W. N 60 m«iV|o 4 . ,, , '? ,hf -PpHlant 

28 0. L J. 409 - 20 Bom. L R 1022 -16 A L J 800 - a.. JS * , a f lhl " hi,,, ,hf " 

(1919; M W N 91 24 M. L. T 330- hott ** ** h^d 

6 Pat L W. 276 - 47 1 C. 613 35 M. L J 422 W" or * 

Minor-Boy. 

- .BrHhtr 0t-S.st< of m.Nor', 4 r . /„ ^ ref.ul Jo vibmic to «ha« examinatj* v,r> 


AGENCY IN RELATION TU. 

BOY. 

Girl. 

Guardian of. 

Guardianship ok. 

Infant-Orphan. 

Minor -Agency in relation to a 


•he a***™, of a lady doc^ 

W ' Um h ^" 

SS2’in‘ hf >'»8ino, a 

by the 


Minor—Boy. ^ S 

- Rretifr of-S<t< of mun.r', < r . f „ * tefu-al Joj-Uri( to thiexa^MtJ* 

maU 0 /mtalrJM.Ifm/ mmh tf mmkf w-/ Hefc—i^iwpintoft ^ 4^ fiSSSS 
fcwftnf/# ml*r-VMitf(. *s «a*; that he a test . h ,h if K- of 

//rW. that a sale of a Mahometan minor’s property b, «* fak-. wnwld ha, c put him ,.t of ,o,m (Li 2 
his brother, which, although made for the paymrXof an « wW base given valn.be .2 

ancestral deUi was mA made of nrcvdty. and was no, ^ a ^«ina,ii7S jjk? 

knefical to the minor, ami which was not acquiesced i. I, «»* WrtUnt »as a virgin « not. and dm a nud.ra 
.kmimironconung of ag^ was void a4 rurfre (555) 


his brother, which, although made for the payment of an dut« cwld have given nw* valuable evidi-m/'^tS 
ancestral debt; was imA made of ne.-cwily. and was not ™ ^ a mi^eexamination ^TZ 

beneficial to the m.nor, -ml which was oot acquiesced i. b, a virgin or not. and dm a mcd.ra 

the minor on coming of age. was void -4 »,/,# (55 6.) “Wto* »oold have leen of the ulm«< valm ” 

{Lord RUun.) MATA DlN ». AHMAD Au. On appeal their Lordships held that thrv »«. ,, 

(1911) 39 L A 49 - 34 A 213 (221 2;- the view of the lear.fed judr,. «L JL IlicK? *° 
(1912) M W N. 183 16 C. W N 338 131 C 976- “> critical nature of the «« 't t0U, | ", 

11 ML T. 146-9 A L J. 216'15 C L J. 270^ «W en^km or the ^ 

14 Bom L B 192 16 0. C 49 - 23 M L J. 6 C° it. ' Kt " ,e to undf '- 

-Guardian of. MAHOMEDAN UW-MlXOR- ^ *** ,hc 

GUAK,,,AN 0K - 2 iSSIS SStfaTS: ii'S ’*"** or »«. 

-Guardianship of. Stt MAHOMEDAN Uw-Misor wpoodwt’s allegation (hat he'Ll ^*2en hwJi 

—Guardianship of. «h the appeii.nt; k, their JuLTSiS! S. h ?^ 


—Guardianship of. 

— - - Majority of—Ap of. 




Fifteen is the age at which, by the general Mahomedan ”* bi *4* b * >•' have 

law, a person will be competent to art for hia*!f (K»j. ^.readied puberty twelve 

[Sir Sunlit* E. Sm,tk.) Ameeroonnis>a Khatoon t. have -'.t ^ ,hat 9«««kf could 

ABtDOONNISSA KHATOON. (1876) 2 L A. 87 - Sent ember SjCTfr . . < '[ U ' n,y ev,n if ^ bad in 

16 B. L. B. 67 = 23 W, B 208 - 3 Sir. 493 7^ . 1Ut " fouod «" '* a '->rr> 


..—, * A. A. Of - 

16 B.L. B. 67 = 23 W. B 208 3Sar. 423- 
3 Seth. 87. 

-Marriage of. Stt MAHOMEDAN Uw- MARRIAGE 

—Minor. 

i 86 
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JSStfaSS’Ki™ 4 -zr&JSZ 



THE PRIVY COUNCIL DIGEST 


MAHOMEDAN LAW-(f«rt/.) MAHOMEDAN LAW -(Could.) 

Minor-Girl— Minor-Guardian ol-ACmtd.) 

PUBERTY-ATTAINMENT OF—DATEOF-(f.-r//) DE FACTOGUARDlAN-(0*tf.) 

- Prtiitmffh*t. idea that people in charge of a child are by virtue of that 

III the aktatc «'f evMtltt to the contrary the preamp- fan invested with certain powers over the infants' property, 
tion of (he M.homdan Ian i' that a girl attain' puberty This idea is quite erroneous; and the judgment of the 
when she reaches the ay of nine years f I'M). (Sir .1 l*n- Board in 59 I. A. 49 clearly indicated it (85). {Mr. Amur 


when she reaches the ay of nine years( I'M). (Sir JM«- Board in 59 I. A. 49 dearly indicate 
<U < E. Smith.) NEW AH MULkA JfHtN SAHIB \ r. Mi.) IMAMBANDIf. MUTSADDL 


Mahomed Ushkukrc Khan. 

(1873) Sup. I. A 192 _ 26 W R. 26-2 Sutb. 830- 
3 Sar. 214 = 8 Mad Jur. 306 R 4 J s No. 21 (Oudh), 

SHARK OF. IN FATHER'S ESTATE—SALE OF. BY 
BROTHERS IN MANAGEMENT THEREOF. 
—Suit by lier to icvuvei—I jmitatkn. Ste I4MITA- 
I ION ACT OF I'AW.S. IO-TkI STEL WITHIN ML\N 
INC OF—MAHOMH'AN FAMILY. 

(1888; 151. A 220-16 C. 161(169). 

Minor-Guardian of. 

APPOINTED CI'ARDIAN—EXECUTOR. 

- Salt ••/ imm>*/iMt froftrty of infant—PoW’ ft. 


(1918} 451 A. 7S- 45C. 878 ( 892I-- 23 C. W. N. 50 = 
28 C L J. 409 - 20 Bom L. R 1022 = 16 A. L. J.800- 
(1919) M W. N. 91 ~ 24 M.X T.3S0= 
5 Pat. L. W 276-471. C. 513-36 M. L. J. 422. 

- Sa/rhy, madt of nettnity or for faymtnt of onuitnl 

dtk ana kntfinal to mm>r-Vo,d or toidath. 

Quart whether, according to Mahornedan law. a sale by 
a Jtfato guardian, if made of necessity, or for the pay¬ 
ment of an ancestral debt affecting the minor's property, 
and if beneficial to the minor, is altogether void or merely 
Voidable (35). (Lord Kohon.) MATA Dl.N r. AHMAD AU. 

(1911) 391. A 49 = 34 A. 213 (221-2)= 


The following rule lays down 'he condition'governing the (1912) M. W. N. 183 16 C. W. N. 338-13 1.0.976= 


sale* by the executor (i the appointed guardian) of the 
immoveable property of an infant "and. according to 
modem decision*, the »ale of immoveable estate by an exe¬ 
cutor is lawful only in one of the thice case* following: that 


11 M. L. T. 145 = 9 A. L. J. 215-15 C. L J. 270- 
14 Bom L B 192-15 0. C. 40 = 23 M L J. 8 

DF. JURE GUARDIAN. 

- Munition hy—P.notrt of—Limit on-Mrttkt 


is. where there is a purcha*er willing to give double its i „ K J imm>?*akt fr.ftrty-Diituutioii. 


value, or the sale is neve»ary to meet the minor', emer- Under the Mahornedan Ian. the powers (of dealing with 

At ik.i.M .... iUIi*. .1 ik. cl wvl nr. rj\rt . _ .1 .... . 1.1 ... . ... 


gencies, or there are richt* of the de.eased and no other a minor'* property) of even the dt inn guardians are coo- 
means of paying them" (91). fined within legal limits. For example, whilst an execute*- 

Having regard to the object in view, this dktum appear. | guardian may " sell or purchase moveables on account of 
to tlieir Lordship* to apply to all forms of property which, the orphan under his chargeeither for an equivalent or at 
like a'kar, lombine Ix^h security and permanency. Bant , w .h a rate as to occasion an inconsiderable loss. " dealinp 
does not ex. lude the discretion of the judge to sanctum any with his immoveable property are subjected to strict cco* 
alteration of inve*?ment in the interests of the infant (91). j lion*. The rcaron for the restriction* U thus given in !** 
(Mr. Amur Ah) IMAMBANDI r. MurMnw. 1 Hedaya: ‘The ground of this" (the difference in the power of 

(1918)451. A 73 ^4BC 878(901 »-OC. W NJJ 1 dealing with the two kinds of property) " is that the sale d 
28 C. L J. 109 « 20 Botn L B 1022 »16 A. L. J. 800 - movwUe property is a species of conservation, a* articles cf 


-— • v miiviVflK w suwe 

Hedaya: "The ground of this" (the difference in the power of 
dealing with the two Lind* of property)" is that the sale d 
moveaUe property i« a species of conserv ation, as articles cf 


i? 1 ® M - 9 A: 2 * M „ L . T ^ ,ha ’ bable to decay, and the price is moch 


5 Pat L W. 276 - 471. C. 513- 35 M L J 422 ; more easily preserved than the article itself. With respscb 
De FACTO guardian. on the contrary, to immoveable property, it is in a state of 

Ahtnatun of imm nrakt p,.forty of ,nf nt-P.w, consenation in its own natuie whence it is unlawful to *0 

it—wnlev*. however, it is evident that it mill otherwise perish 


Under the Mahomed.™ law the power of dealing with or be lost, in which case the <aleof it is allowed." Inf*, 
immoveable property of a minor by way of pledge the Mussalman law appear* to draw a sharp distinct 
or sale i* confined to the Jt tun guardian* (87). A person between moveable and immoveable property in respect cf 
who has charge of the person or property of a minor with the powers of guardian*, as will be <een from the foUc*# 
out being his legal guardian, and who may. therefore. I* parage in lUillw's Digest: “With regard to the execoto* 
conveniently called a '* it fjtlt guardian - ha* no power of a mother or a brother.-when a mother ha* died learrnl 
to convey to another any right or interest in immoveable property and a minor son. and having appointed an exert* 
property which the transferee can enforce agaimt the infant; or a brother has died leaving property and a minor brother, 
nor can such transferee if let into p<»K»ioo of the property ami having appointed an exuwtor. the executor may la¬ 
under such unauthorised tran*fer. ie*i*t an action in eject f a ||> sell anything but a'kar (immoveable property. lfld«W 
ment on behalf of the infanta* a trespasser. It follow* hows*, groves, orchards, etc.) belonging to the estate of W 
that, being him*elf without title he cannot *eek to lecovet decea*ed. bat 'an neither sell the a'kar. nor lawfully boy 
property in the po"es*ioo ..f .mother equally sitbnul title ( an y thing for the minor but food and clothing, which "* 


necessary for his preservation. The executor of aom** 


Acts which may k done by a Jt fatto guardian (86 7. has no power to sell anyihing that a minor has inherit- 


• « o ■ f*-wu» ■u^iuiiir III«I a mniw. - . . 

91-2). (Mr. Amttr Ah.) P.IAMBANDI r. M UTS AUDI. ed from Ki* father, whether moveable or immortal*. 


(1918) 45 I. A 73^ 45 C 878 (903) = 23 C W. N 50- *«! whether the property be involved in debt or free fro®* 


28 C. L J. 409 - 20 Bom. L R 1022= 16 A L. J. 800 But what he has inherited fr-mt herself when it J ^ 
(1919) M W. N. 91- 24 M. L. T. 330=5 P L W. 276= fn-m debts and legacies, the exeo.tor may *tll«hat d 
471. C 513 = 35 M. L. J. 422 moveaUe. but be cannot sell a'kar. If the estate U 

-Fazolee Sale-Hanafi doctrine of-AppficaUlity of. ed in debt* or legacies, and the debt i* such as to ab*» 

Su MAHOMEDAN LAW— Fv70l.EE SALE - H AN An the whole, he may sell the whole, the sale of a’kar com# 
DOCTRINE OF— MINOR. (1918j45I. A 73(90 1)= Uithin his power; and if the debt does not absorb^ 

45 C. 878 (899 9011 whole, he may sell as much of it as is necessary » 

- Nftt-rthtioH ,H tkirft of infant if a. the debts, and as to his power to sell the surplus ibut > 

The tern* “ Jt (otto guardian " that has been applied to came difference of opinion as has been stated atove” 
an outMder or non-relative who happens to hare charge for (Mr. Amur Mi.) ImamBaNDI MUTSADDL . 

the time being of an infant is misleading; it conrwes the (1918) 451 A 73 = 45 C 878(898-W»; 


the debts, and as to his power to sell the surplus 

same difference of opinion as has been stated above \ or r 

(Mr. Amur Mi.) IMAMBANDIMUTSADDL . 

(1918) 451. A. 73 = 45 0 878(898^ 



THE PRIVY COUNCIL DIGEST 


MAHOMEDAN LAW -{CoMd) 

Minor—Guardian of-(CW.) 

Dr. jure Guardian— (Co*tJ.) 

23 C. W. N. 50 = 28 C L. J. 409 = 20 Bon L R 1022 = 
16 A. L. J. 800= (1919) M W N 91 « 
24 M. L. T. 330 = 5 Pat. LW. 276 = 471 C. 513= 

36 M L J 422 

- Right to it . 1 — Mfitr--Right of. 

The father alone, or. if he be dead, his executor (under 
the Sunni law) is the legal guardian. If the father dies 
without appointing an executor, and his father is alive. the 
guardianship of his minor children devolves on their grand¬ 
father. Should he also be dead, and have left an executor, 
it vests in him. In default of these It in,/ guardian*, the 
duty of appointing a guardian for the protect** and pteser 
vation of the infant's property devolve, on the jiroge a* the 
representative of the sovereign. N'onneeNe has any right 
or power to intermeddle with the property of a minor, except 
for certain specified purposes, the nature of which it dearly 
defined (84). When the mother is the father's executrix, or 
is appointed by the Judge as guardian of the minor*. >he 
has all the power* of a Jt ,n,t guardian. Without *«h 
derivative authority, if she assume* charge of their property 
of whatever description and purports to deal with it. she 
does to at her own risk, and her act* are like those of any 
other person who arrogate* an authority which he does not 
legally possess. She may incur ropnoribiStie*. but can 
impose no obligations on the infant. This rule, however, i* 
subject to certain exceptions provided for the proteetkn of a 
minor child who has no Jt m/t guardian (856). ( Mr 
Amur Ah.) I\IAMB\NI»I r. MllTMDDI. 

(1918) 451. A.73-45 C. 878(893 4)-23CWN.fiO- 
28C. L J. 409 - 20Bom L R 1022 16 A. L J 800 
(1919)M W.N91-24M L T 330- 
6 Pat. L W. 276 - 47 I C. 513- 36 M L J. 422. 
Immoveable Property-Guardian or-SAte bv. 

- Dllfutt a, to tun 10 M froftrly-Soltof 

10 iftuu till/ it to rtmoindtr—Validity. 

In a suit brought by the plaintiff* to have it declared that 
a deed of sale executed hy their father was invalid, and for 
possession of one anna share in talook Wari. which was the 
subject of that ilced. it appeared that the title to property of 
which the share *old formed part was disputed, that by the 
sale of the part (he dispute was pat an end to a«d thus a 
settlement obtained of the remainder, and that the sale was 
for a fair price. 

f/tlJ, differing from the High Court, that it was within 
the power of the guardian to make the sale (102 Jj. (Sir 
Rifhard Couth .) K.%1.1 DlTT JHA * Sh.VIK ABDOOL 
AM. (1888) 161 A. 96 = 16 C 627 ( 634 5)-5 Sir. 326 

-A r 0 Jnfnlt 01 to litlf—l",ill Jit y 0 f u!f I a , 0 U 

Condition. 

It is not a case of a sale by a guardian of immotraUe 
property of hi* ward, the title to which was not disputed. in 
which case a guardian is m* at liberty to *efl except under 
certain circumstances (102). (Sir R,MrJ Coni.) Kau 
D lTT JHA v. SHAIK ABDOOL A LI (1888) 161. A. 96 = 
16 C. 627 (634) = 6 Sir 326 
Mlcor-OoaidUnshlp of. 

- MAhfr-Ptrum and frogtrty of mmor-R,^, 

rtififft of—Alirnotion—P.'*vr of. 

Under the Mahomedan taw the mother entitled cmlj to 
the custody of the person of her minor chill up to a certain 
age according to the sex of the child, fat she is not the 
natural guardian ; the father alone, or. if he be dead, hi* 
executor (under the Sunni law), t* the legal guardian The 
mother has no larger powers to deal with her minor child’* 
property than any outsider or nen relative who happens to 
have charge for the time being of the infant (83). 


MAHOMEDAN LAW—(Could.) 

Minor-Guardianship oi-lContd.) 

r 8 ^ lUan ° . thc mmw> ’ *>* ba " 'he 
d^rimL * 7 ° f ,htir P , °P tt ') * whatever 

jTTrS a jtr'P" 1 ' Wi,h '*■ **» (lo « *0 A' her 

doe ' no, ^"V- 

oU^at,2sT,k I ««impose no 

J h " fcoww is subject to 
* nvinor 

ciukj who ha* no Jt ,mrt guardian (85 ft). 

*:*££Z* * is vt ' ,ed tti,h >“"-*• 

tadSi JS^*!*?*** *" ,hal WW purports 
Snor HIT* ** ted al tht ^ 

i lo,ho,i, y** •« 

& r ■" ; u ' ,f ,h * ‘""Klw* i* ini. 

pupwv! by the rightful owner, runwly. the infant the onus 

,w ,hcau,hwi,yundfr 

, ^ * ,ke P'°PWy °t her infant child is not 

fa the executrix (of the father) o, be 

siwaid grant her permission to do so (92). 

<* ha ‘;' ht,ffo "-- •» powa a* Jt lotto 

vTJSJnS ^Vki.wxtT^'I lMAMBAND ' '• 

MOW M J ?l 8 2 J 5 , 1 A - 75 - « C 878 (893 7) n 

16 A LJ M < ffru x/u- * ~ 20 BOni L R 1022 - 
16 A L J 8W t (1919) M W N. 91 24 M L T 330 - 

5PLW 276 ■ 47 IC. 513 » 36 ML J 422. 

- R/fil U—B'Ul,r-p ir l, of. 

*** * 1° !br tar. in «he absence of duly 

25?S2 TT * ) , C>>ldiAm ,fM ’ <a,f ol a ni ‘ n or'* pro 

ln * ol the father and hi< executor. 

, F**”. - nd hi ' «««««. and 

••rmtin^ i C nominainao «f a guardian would 

h^lT-iTS* r nandil ' a< *°'l n **t,at»on. M The 

^The iLT'f "‘"W" '«»«( except 

J2L*SSnS 4n ; pfrt,n ' mf,t *r ,h *Court. (UJ 
noosom.) MATA DIN AHMAD Al l. 

(19121M Wii ) i2 I m?! 68 ]* 34 A 2,3(221 >- 
11 M l t , ! ? N 338 ‘ 131C 976 “ 

U tvi ,T ‘l 4 S 9ALJ 215-16C.LJ.270- 

!4 Boa L K 192 --15 0 C. 49 23 M LJ. 6. 


Minor-Infant-Orphan. 

Z7 l 7, A, j l :Au * ** k if *< t~-Pmm in tiargt of 

uZotolTlT f, V r h r~ p «" r «- 

d in ,htf (M*h«m«bn)law 

^h.t^L, TbcH r laya Chbi6 « *«*«. 

It o^ T i , • bc ^** l f' - 4,1 infjn * "Wer three head*. 

riX*.rt (ih' 2r° ?°T hjnSJ,eof A* 
a^E b^arii ^ a ' contracting 

USK"* 1 7 W |,n * or faying god* for him, a 

points - (»)*,,. r t ' Mihstitiie in those 
" an, ‘ an infan '- '«»* 
a rmrS for 22?" 0< 0r hirin « 

- . ol »<”' > 

_.... are empowered with respect to so< h act* ilu, 

W “ ,0 ' aI ^ a ' dian ’ “ lowered with^ 
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MAHOMEDAN LAW -{CtutJ.) 

Minor—Infant—Orphan-(CW/) 

10 ih^m in .1 Mil! MipciM tkjuv: n«*i*it rpjai'itr. mill. 
Iope .1 t'. the gUJflua. that tk infant lie in hi* imoHtliate 
prutevlMi; (.VuvlHttiij.il jtc pi:«l> ailvantagnai* to the 
mluin. >u<li 4' asiepting p(rnnl> u gift*. jikI Let png them 
lux him. .i potter whi< h NT be rlcttivil tithei bv a mod- 
I •‘(‘it. » briber. (H in urn k. ami ul-j 1 $ the inlar.t him*df. 
provided lie be pu**r«wd of dixit-timi. I he intention Iwing 
«•!)' t<> «1>cn a door to tiic Milan!'* ie «ivin- l*r.vf*l:<*» of 
.hi uil\ .iNlJ^ni' nature 

Tlie example* given uixlei the *c\ond head imlkutCH the 
da** u( uw> in v» In. h the a»t>o! an uMhorived per** 
hIh* lupjMl* to hue vbarge ..f a shill are held to I* hied- 
i'lji •« tile intani'v pj.-perty. They aho hetd io explain and 
illustrateIhc extent of «u h “ d< /a./.'gaar.iian'* " power*. 
The pcimiviUlity of these Kl* depends on the emergency 
•lii' l givv> rive to the imperative ncievity fur»uiiittg 
liuliililh' ttithot which the life or thc«hiM or hi-peihhj- 
l.le goal* .ind ilullcl* may tun the ri«k of <lr*ii».tiua. For 
iiHttiKe. he HU) J.iml in immediate ncc.1 of aliment, cheb- 
ing. ur nursing. thex- wants mu't be applied forth with. 
He mj) own ‘ daw "or hve^tock; food and fjikler rauM 
be immediately pro.me l. And »h<*e imperalive wants may 
umii from time to time. Under such sirsam'laiKo power 
U given to the lawful guardian toincui del** ** to raise 
ntumy on the pledge of the minor* good* and chat lie* And 
thi'power, in the alnense of a J//mu guardian, the la» 
extends to the person who haopen* to hare r kaige of the 
child and of the chiM't property, though not a cuirlitotcd 
or authon'd! guardian (86 7). 

There i* no reference to the pledge or vile of immoveable 
pntpeity.as the power of .k-aling with that .las* of property 
is confined to the /»*-. guardians and i« treated in the 
Fatwai Alamg.ri in a *epiraic chapter (87). 

It is to be observed that under the third " dexiipiis* H 
of.nl' tlut may lx: needful for an infant, a ptr*M in j 
charge of a child, although not a d, inn guardian, may! 
validly accept on behalf of his ward an unhqrdmed 
County.it l*ing an act ‘purely a<iv antageoes" to the 
chill, to u*e thecxprvr"i.« of the Hedaya(87). {Mr. 
Am,<r Ah.) IMAMBXMH MllSUd-l 

(1918)461. A 73 450.878(895 7) 23CWN.50- 
28 C. L. J. 409 20 Bom L R 1022 16 A L J. 800 ^ 
(1919) M.W.N. 91 24 M LT 330 6 Pat. LW. 278- 
47 LC. 513 - 35 M. I* J 422 

Mooltakit 

— Morning of. 

A "mooltakit* is a per-on who undertakes to brio- t p a 
foundling or an orphan-child (86). {Mr. Amur \U ) Im 
AMBANDI Ml'TSADDI. 

(1918)45 I. A 73 45 C. 878 (895)=23 C. W. N. 50- 
28 C. L J. 409-20 Bom L R 1022 = 16 A L J. 800* 
(1919)M. W.N.91-24M LT. 300^ 

5 Pat. L. W 276 - 471. C. 513 = 36 M L. J. 422 

Mutwali. 

- St , Mahomedan Law—<|) religious Endow- 

MINT AND (2) W'AKF. 

Pawn. 

-Contingent loss-Depost of WCirilj in respect of- 

Nature of-Writing-Aetna I rlefirery - Necessity. S,, 
Maiiomfdan Uw—Trust—Pawn. 

(1862) 9 M I. A. 303(321). 
Pension in perpetuity. 

- StUUmtnt of—I 'oUdity — Priori, inditidnal— 

Suing * fiuvr - Sdt/tmat ky - Disiimiio *. 

A settlement creating pensions in perpetuity could no; 
under the Mahometan Uw he validly made liy a private in- 


MAHOMEDAN LAW-(CVwtf.) 

Pension In perpetuity—(Cw/«/.) 
dividaal. bat can take effect as a contract or treaty between 
two sovereign powers (182). {Sir Barms Ptatotk.) Na'VAB 
sultan Mariam Begum :•. Nawab Sahib miru. 

(1889; 161 A. 175 = 17 C. 234 (245)=6 Sar. 422 

Prostitution. 

- CoBtinMnu of. at a family iuiineu—CHiIm tf- 

I'JiJity of—Kigkt Kurd ou t tulom—Enforttability of. 

Ibe 'oil related to the inheritance of a Mahomedan 
. woman named A. The conte't was between the brothm 
and sister* of the deceased. One of the sisters got into 
(uttewon «.f the property of the rleceased, and two sain 
•ere intituled against her. one by the two brothers, and 
the «her by two of tbe other sister*, of the deceased for the 
itcovery of their 'hare* in her estate. 

All the parties to the dispute belonged to the tribe of 
Ka«har.'. In that tribe the business of brothel keepnj 
and pro'riiution was carried on by families or communities 
•ho were re united by adoption. A had left her own 
i family to l e adopted by one D. who was the head of another 
o^alJi.hmrtt of the same kind. She succeeded to ft* pro¬ 
perty ; and as D was dead, and her brothel had ceased to 
hav* aoy member* except A liersdf, the plaintiff sbt« 
alni^fd that on /Ts death her estate was diMributahe in 
wjual *harr* among her brothers and sistert. The brother* 
contowW that the ordinal) Mahomedan law was applicable 
to the ca*e. and that they were entitled to two shares each. 
*hile the *i'ter* were entitled only each to one share. The 
defendant sister’s contention was that as A had been adop¬ 
ted by /). oo light of inheritance could devolve upon any 
mem!*, of her (£\) father’s family either by Mahomedan 
l.j* «i by custom. 

The Di'trict Judge found that A had been adopted by D 
a*cordwg to the vostom of the Kanchans. and that accor¬ 
ding to that cwtfom the effect of the adoption was to sever 
A complrtdy from her own natural family. But he MXti- 
Mm Mi that the property of the deceased (J) 
dKiilstable according to Mahomedan law. his new of the 
U* being that all the rules and customs of the kanchans 
aimed at the continuance of prostitution a* a family «“■ 
nov mat they had a distinctly immoral tendency, aw 
AoaM aol be enforced in Courts of Justice He therefore 
beM that the whole transaction was null and void and that 
there was no severance of A from her family. 

Their l.onWiip* affirmed the law as laid down by t“ 
District Judge 1201). {lord //Menu.) GHASITI AHP 
nanhi Jan r. Umkao Jan. (1893) 20 L A- lwj 
21C. 149-6 Sar. 370'62P.B- m 

- Promt, of—totality of. 

As regards Mahomedan*. prostitution is not looked »P° 
by their religion or their law* with any more favourable■ 0 * 
than by the Christian religion and laws (202). {U* 
komu.) CHASITI AND NANHI JAN r. UMBAO JAN. 

(1893) 20 LA. 193- 21C. M9«j6 Sit ^ 

Puberty. 

- S „ Mahomedan Law - Minor-Girl-PI’ 

BERTA- 

Bafadin. 

- Mtaning of. 

Rafadin is a ceremonial gesture of raising the hands 
tbe ears at a particular pant of the service (W)- iU 

Fozul Karim Haji MOwla Buksh. 

(1891) 181. A 59 = 18 C. 448 (454)-6 Sar. «• 
Religion and Law. 

- Mixing up toptkfr of. 

In the Mahomedan Communities law and tel'Pj* 
mixed up together to a very great extent (86). (*"• n 
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MAHOMEDAN LAW -{Curt.) 

Religion and Law-IOW.) 

W.) Abul Fata Mahomed ishak r. Russumoy 
DHUR CHOWDHRY. (1894) 22I.A. 76- 

22 C. 619 • 631)—6 Sar. 572 
Religious Endowment. 

Dedication to. 

Founder’s wish es-Gi vise effect to-Doty of 
Court. 

IMAM. 

Konkah. 

Law applicable to. 

MOSQUE. 

MUTWALI. 

Objects of—Spiritual duties it invoi ved in. 
Private and Pubi.ictrusts-Founder’s wishes. 
Religious endowments act of is*3-Em««. 

MENT or A PUBLIC CHARACTER WITHIN MEANING 
OF. 

Sajjadanashin. 

Religious Endowment-Dedication to 

—- Akit/ul, didittlitn—Ckirf, m /leva/ -//rnX. 

In (h» case one of (he questions decided by the Coon. 
l»elo« and raised Wore the Privy Council was whether the 
legal effect ol a (keel by wnich a Mahomedan lady dtsi*«d 
property >'» Iter gramUon .1/. upon trux lur the performame 
of certain religious duties and ceremonies in accordance with 
the Mahomedan rrligion wa» to create an absolute tru>t or 
to vett the whole property in . 1 / absolutely for hi* own 
pcrtonal benefit subject to the tru«ts Reified therein (6). 
{Sir 1 tit 1 Pfttrtk.) UlSIlEN CIIAND B.ISAWAT : 

Sved Nadir Hossun. (1887) 15 1 a 1 - 

15 C. 329(337)* 5 Sar 113. 

-Different sects—Common use of-Dedkatk* f<*_ 

Appropriation of dedicated property by owe ofsettsooly— 
What amounts to—Effect of. Set JaINS— kmr.ios 01. 
GENERALLY. ( 1925) 50 M L J 631 (634 5). 

- —hxltnl tf—Su'fl" 1 mttmt— Trntttt 1 rifit 1 ,— 

liftmen ai lt—P,tf,ulyt/-Ptfli,i mltnUtd n« kftr, 
On rt. 

Where lay a document called a will, or a deed, a Maho 


MAHOMEDAN LAW-( t .w.) 

Religicns Endowment-Dedication to-(cvw.) 

and repurt the names of trux.*.. managers, and superin- 
t«dert>. whet net under the designation of Mutwaly or any 
•xber. and all sacamies. ami to recommend fir jaerxins 
on «»'«• G.«v«nineni. That 
the ll»urd ofCm,mi«KUwr* may appoint such perrons or 
maae such other prow-ton for the superintendence. manage- 
ment or truK .*> may I* lh.night lit. The ei.down.tnl in 
h«> Caro was a perpetual endowment, ami the duty ..f Ihc 
Goverr.ment t«, preserve its application to Ihc right uro w 4 s 
a p» *c and per,Cual duty (422 3). (.I/a. 

***) I | * llN !>«» •'Alton NllAH KuillR OOD DEEN. 

(1841)2MIA.3$0-6WR3 1 Suth. 100- 

1 Sar 206 

M /# ~ /AvIM “ *'• •" '•*“»« *f firUo 

, JL* Ti *7; 1 ha, ‘ n S P ftwr "' ,, y to, a dcvla 

at>o« o. he- title to the »u.t property ami for an injunction 
resuming defendant from unlawfully interfering with his 
,hr **■«*»« Plwdnl that 1 lie piojKity was 
? U,,CT propniy awl that he was »hcbau thereof It was. 
kmcto.fowwd that defendant was m.t shrhait and that he 
ftad soft of right to or interest in the suit properly. 

//t/J (lit. 4 . the only defendant was not entitled to 
mamum H* endowment and thrptson. representing the 
vcme wcraldmA I, bound by an adverro <l«i-ion. there 
*--. 1 * noiko-mn ,.f the- question whether or no the 
*«.« projnny had ton salidl, cWka.ed to religious 0 , 
(S " toMCmk) ISMAIL 
ARIFF :. M\HOMl.D(»HOU*E. (1893) 20 IA 99- 
20C 834 (8431-6 Sar 306. 

ReliSiou* Endowment-Founders wishes- 
Cirin; eflect to-Duly of Court. 

-- PnujtftnJ PM, nn^p-Cb,,,!, r ( k*tt,l,rH- 

Va*u-.*».<.r .•/ tnJ'^,nt-/hiliH.t,„n. 

The Mussina, law. like the English law . draws j 
Wide dotiwtion U>wwn pulalk ami private trusts. Gene 
rafiy ^raking in the case of a waqf or trust created for 
sptuSc.mh. wheals or a determined body of individuals. 


medan lady devirod properly to .V. upon trux for Ibe per- the Ara. whoro place in the Ihitish In. ian , r'm t 

s^r.rL-rj: 


conlancc with the Maihomedan irligion. and 
inMilutcd try M\ successor. 


no portion of .he «*rr of the exatedcsbcl couU be cba.itaUt truX- of which a rmlX' Lane i ! 
attached ami sohl in execution of a decree for the debt of and wril known .1 ? * r ? 

.»/. |heir l ordships, in view of the fact that all parties *«*c ^ ■ dm return ,s v 

intcicstcd were not before the Court declined to dridc as 
to the extent of the religious truXs, or whether any surplus 
profit after the performance of those trusts would hekwig to 
.I/or Ihe trustee substituted by him (9). {Si, fUratt Pm 
t«k). BlSHEN CllAND BASAWAT r, SVTJ) NADIR HOS- 

SEIN. (1887) 151. A. 1-15 C 329(310) - 

5 S»r 113 

-Mosque—Dedication to. S/t MAHOMEDAN L\W— 

religious Endowment—Mosque-Dedicatioh to. 

■-New dedication—Creation of—Existing trust.-De¬ 

dication (o-Distmction. Srt MAHOMEDAN UW—ItFii- 
Clous Endow MENT-Mosque - Dedication to- 
MahomedansGenerally. (1916J43IA. 127 '135)- 

43 C. 1085. 

—-—Preftrly inkittl tf—Affiitnlitn »f, t* ill rifkl nu ' 

—Gtvtntmtnft duly It ,u It-Rtfultlitn XIX *f 1810. 

It appear*, by Rtgulaiion XIX of 1810, that it is the duly 
of every Government to proside that the endowments for 

pious and beneficial purposes be applied according (0 their - St, 

rral intention ; the local agents are appointed to ascertain 1 


the founder With mpcct. howr.tr. to public religious or 

common 

. - very wide. 

lit nay r.« depart from Ihe intentions of the founder or 
from any rule fixed Iy him as to the objects of ihe bene 
facm*; but as regards management which must be gov- 
erned 1^ circumxances he ha> complete discretion. He 
maj defer to the wishes 0 f ibe founder !u far as they aie 
coofomalde to changed conditions and cinumstance*. but 
his primary duty K toconxder the interests of the general 
lody of the puMR for whoro l^ncfit the trust is created. 
He may in bis judicial dirordion vary any ruk of manage- 
most which hr may find either not practical* 0 . Il0 i in the 
lw*t inlctetfs of the institution (134). (Mr. Am,,, AH.) 

Mahomed Ismail arid r. Ahmed Mooli a Dawood 
(1916)431 A. 127-43C. 1085(11001). 

20C WN 1118-21 C.L J. 198-10 M.L.T. 110 = 
(1916)1 M W N 160-14 A LJ. 741 4LW.269 = 
18 Bom L B 611-9 Bur L T. 141 = 
351. C. 30=31 M. L. J. 290. 


Religious endowment-linjm 

MAHOMEDAN I-AW-REIIGIOUS ENDOW- 
ment—Mosque—Imam of. 
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MAHOMEDAN LAW-(C.w.) 

Religious Endowment- Koukah 

- f. lllh-/-.' </—/'«.v/ I 1 /. 

//./j, 'Hi Ih.- r\ i.fc-iKc. lh-i there *a* it Tartu *j in the 
District of IVi-i Chari Khan in .he hinjih a rrligiuu* in*ii- 
todon u Mw l n l "i noi ga«Wi) fur lirtolfoul e* 
ami the infraction of pual* in the M abound aa faith. 
(Fnr*wW c*:y). MnetMUU. Mum. r. Ml\N MaH- 
MUD. <1922)50LA 92f 103;=4Lab 15= 

32M.LT 52-25Boo L R 660 = 38CLJ 231- 
27CW.N. 701 -1 PWB 1923 
AIR ( 1922) P. C. 381 77 LC. 1009 - 44 M L J. 149. 
"■ .»4/«r. rf«./ .’ii'in .</—S.i>/,iJ.inntia—P.wli.'a .*/ 

—Suc„ ‘U,'n to r«/f of—Ruin fiKtmi*-. 

Akhankahi*anMia*t*fy or religi<*.s infitution w|*te 
dervishes ami mher seekers after tiuth omgregate for rdi- 
gious inMrmtion and devoifoul c*eici>e>. It has generally 
l>een fowled l»y a dervish or a *ufi piofosng esoteric 
belief*, who-*- to hing. and personal sanctity have attracted 
disciple* whom k initiates into hi% «lu.trint*. After hit 
death, he i* often revered a* a stint, and hi* humble takia 
(or abode) grows into a khar.kah and his <kr gah (or tomb) 
into a raw rah (or thrine.) The Lhankah it u»ually under 
the governance of a tajjadana,hin (the one seated on the 
prayer mat), who not only aett as mat aw alii (or manager) 
of the institution, and of the adjoining BOM)we. Int aho it 
the spiritual preceptor of the adherent*. The founder it 
generally the first Sajjadanbhin. ami after hi* death the 
spiritual line (*il*illa) i> extended by a succession of sajjad- 
anishins. generally member* </. hi* family chosen by him or 
according to direction* given by him in his lifetime, or sdtet- 
ed by the fakir* and murid*, and formally imtaled; and the 
income of the in*tilution i* usually received and upended 

K< ik.. n It’ .. /•...» ti............ i> . . 


by them. (K turrit C*rt.) Muhammad Hamid . 
Mian MaHMI'I). (1922) 501 A 92(96) = 4Lah 15 
32M L T. 52 25Bom L B 660 38C.L J.231 ^ 
27 C. W.N.701-1P.W.B 1923- 
A.I.B 1922 P C 384-771. C. 1009 
44 M L J. 149. 

- Pr/fitrly Ml, Jit J lo-PnTJlt fi.ftilySoi/ada- 

itaihm cr—lhitiit. lirn—EMtut. 

The question was what properties were made waqf and 
rlrdicated to the religion* purpose* of a konkah. The pro¬ 
perties with reference to which the question arose were ( 1 ) 
the shine of the *alnt. with its astaiu. the place of worship 
for the sajjada. ami the surrounding hujras and gates ; (2) 
the mosque, with its inner and outer court yard*, well*, tank* 
hujras. and school*, and the maharwi bungalow; and (3) 
the remaining properties in dispute. *«h a* the serai* and 
langar*. 

f/tll, on the evidence, that the prcpeitie* comprbed in 1 
and 2 were waqf but that the properties comprised in item 
(3) stood in a different position ami were private properties 
and partible. U7«.wtf far.) Muhammad Hamid:. 
Mian Mahmud. (1922)601. A. 92(1015) = 4L 15- 
32M.L. T. 52=25 Bom L R 660 = 38 C L J. 231 = 
27 C. W N. 701 = 1 P W. R. 1923- 
A. I. B 1922 P.C. 384 - 77 I. C 1009 
44 M L J. 149. 


- Sj/ljJaiijiiin H—AhouUo* imfteftr b x —Pr+ 

Pt'ly libit, I af-Sm, {Start mil to rtum-M-rnty jJtjh, 
tJ to alitHoi—RtfmtJ of—Xttouly—CmJilitm. 

The plaintiff, the Sajjadanaskin of a khankah or religious 
house, sued for the recovery 0 f property inalienably appro¬ 
priated to the Support of the khankah. The proprty w* 
transferred to the defendant bj the plaintiff’* predecessor in 
office by way of comHliooal sale for the repayment of ad¬ 
vances made to that predecessor. Sukequently. that pre¬ 
decessor. in consideration of a fresh advance made io him. 
purported to convey the property to the defendant absolute- 


MAHOMEDAN LAW-«W.) 

Religious Endowment-Konkah-(CV#r</.) 

ly. No portion Of the advances thus made was shown to 
have been applied to the uthe khankah. 

Held that the plaintiff could not be required to accoont 
f-.r the sum* thus advanced by the defendant, as a conditico 
of hi* recovering the suit property, even if the defendant 
had not been fully repaid by the lung possession of his pro 
prtty < 4 7.v.) (Mr. Justin B.’tjHfuet.) JEWUM DOSS 
Sahoo Shah Kuw k ood din. 

(1841)2M I A. 390 - 6 WR. 3=1 Sutta. 100= 

lSar. 206 . 

Religious Endowment-Law applicable to. 

*-English or other foreign legal conceptions—Importa¬ 

tion of—I'ermis'ibility. Set HINDU LAW—RELIGIOUS 

Endowment—Law applicable to-Usage of insti- 
Ti’noN— English or other foreicn legal concek 
TIONS. 11921) 481.A. 302 (310)=44 M. Ml (839) 

Religious Endowment—Mosque. 

Dedication to. 

Founder of. 

Imam of. 

Interest in—Direct inierest. 

Scheme I OR. 

Unbelievers. 

worship in. 

Dedication to. 

- GM-Mufiu JtditattJ lo-Apfrofrutm of, If uu 

tf fj'li.tt/ar Ktl—Ptrmiuiiihly. 

Qntrt whether a mosque. I*ing dedicated to Cod, b lo> 
the use of all Mahomedans. and cannot lawfully be appro¬ 
priated to the use of any oarticular sect (69). {l*d H* 
W.) Fvzui Karim «•. Haji mowla Baksh. 

(1891)181. A. 59-18 0. 448 (4689)=68»r. 19- 

- MalmMsu initially—Paihttilar ittl—M'it- 

liav fa—Eridtmt. 

//.Id. on the evidence in the case, that it had not been 
established that the mosque in question was intended l« 
Hani6> only, and not for all Sunnis or for all Mahomedans 
(6 t)Um/HMaw) FUZVL KARIN v. HaJI MOWLA 
baksh. (1891) 181. A 69-18 C. 448 (457)-6 Sir. W- 

- Held, on the evidence affirming the Court belo*- ^ 

the suit mosque as originally founded was a public raosqo** 
dedicated to the performance of worship by all Sunni 
medan* without restriction as to place of origin, and that it 
was not a Kandheria mosque, dedicated to the performance 
of worship only by the Kandherian sect of Mahomeda* 
and that certain transactions of the years 18/1 and IM 
and a trust deed of 1872 relied upon as having effected a 
change and as creating a new dedication had not that effect 
(135) {Mr. Am,t, AH.) MAHOMED ISMAIL ARI^ S - 
AHMED MOOLLA DAWOOD. (1916) 43 1 A. 

43 C. 1085 = 20 C. W.N. 1118 = 24 C. L- J “ 

20 M. L. T. 110 = (1916) 1M. W.N.460” 

9 Bur L T. 141 = 14 A. L. J. 741 = 18 Bom. L- B. 611- 
4L W. 269-351. C. 30-31M. L.J-W- 

-Mabomedans generaJIy-Particular sect-DedioJ" 

to—Findings as to—Fact or law. Stt C. P. C. OF 190*- 
s. 100-Keligious Endowment-mosque. 

(1891) 181. A. 59 (67) = 18 C. 448 (45T> 

-New dedication-Creation—Existing trust-Dedi® 

tion to—Distinction—Test. Stt MAHOMEDAN LAW- 
Religious Endowment—Mosque-Dfjhcatton w 
-Mahomedans generally—Particular sect- 

(1916) 43I.A. 127 (135)*= 43 c. 1085- 

Founder OF. 

- in, a. 

The site of the suit mosque was formerly occupied * 
bamboo Strocture built in 1854 by one M. It »» ded*** 0 
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FOUNDER OF-tOrt/.) 
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MAHOMEDAN LAW—(cVnti/.) 
Religious Endowment—Mosque—(( 

(>K«EUKVUtS-((Wy.) 


!!! '•>; **?“■* * ,ht worship in-person 


...- —..v K-'r'-'v aim I DC same name J> I Ik s» 

misonry mosque, ll was bornl down three years latct. when 
M replaced it with a I wilding nude of wo^iei [dank' That 
continued to be the public plate of worship until |872. .hen 
the suit masonry mosque was erected. The land .« which 
the mosque was first luilt was after* ink M kl«.i t» by mi- 
chases made by .I/or by hi* fdlow townsmens. who nude 
over the same to him as the custodian of the menqwe. In 
1862 a brother of .V and two other persons obtained from 
the Government a giant in ropeti of certain other plots 
which were also adderl or attached to the existing iru^we 
In about 1872 the masonry mosque wa» netted 
Htld, that, although .*/ had been assisted by several of 
his compatriots in acquiring the land on which the bamboo 
mosque was built, he was to all intents and jmposc* its on 
ginal founder (136). {Mr. Amttr Mi.) Mahomed ISMAIL 
ARIF v. AHMAD MOOU DvWOOH. 

(1916)431. A. 127-43C. 1085 - 20C. W 

21C.L J. 198-20 M _. 

(1916) 1 M W. N. 460- 9 Bur. L T. Ill - 
14A.L.J.741 -18 Bon LB 611-4L W.269- 
351 C 30 31M L J 290 
Imam ok. 

——Amil’hl’/Mi ll tan V. 

Htld that there was no evidence that an Arail bil Hadi. 
was prohibited by the constitution of the suit Mcrqwe from 
being its Imam (68). {Lard HMan it.) Fuzil Karim 
t«. HAJI Mowla HUKS.H (1891; 181 A. 59 - 

18 C. 448 (457)-6 Sir 19 

-Qualifications for being-Finding at to—Fact or 

Law. Stt C.P.t.oi 1908. S. lOO-KlUCiots Ex 
DOWMENT. (1891) 18 I.A. 69 (67)-18 C. 448(457) 

-Removal from ollice of-Croundv-Worsh-p j a 

masque—Accustomed mule of—Change of—Reutov al oa 
ground of. Stt MAHOMEDAN I-AW-RUJCIOUS lK 
DOWMENT—MOSQUE - WORSHIP IS- ACCUSIOMED 
MODE OF. (1891) 18 L A 59 (68)- 18 C. 448 (458) 

-Removal from ol&ice of-Giownd— 1 Worship in 

mosque—Ceremonial.' of—Introduction new of-Removal 
on ground of. Stt MAHOMEDAN Law—Rfliciocs En 
DOWMENT-MOSOUE-WORSHIP IN- CEREMONIALS 
OF. (1891) 181. A. 69 (69 70)-18 C. 148 (469) 
-Unbeliever*—Exclusion of-Duty as to. Stt Trust 

—Persons not entitled to benefit of. 

(1925) 53 IA. 42 (64 5)-3 B 582. 
—Unbelievers— Intrusion into mo>qoe of—Trespass for 
—Suit for—Right of. Stt HINDU l-AW-knlCIOUS 

Endowment-Temh.e-Wor.ship in—persons not 
entitled to participate in-Intrusion. etc. 

(1926)631. A. 42 (66 7) = 3 B 582 

Interest in—Direct interest. 

-Meaning of-Persons having. Stt C. P. C. OF 1908 

-s. 92 —Interest in t he t rust. 

(1924) 611 A. 282 - 47 M 884 

SCHEME FOR. 

- Stt C. P. C. OF 1908. S. 92—MOSyt'E. 

Unbelievers. 

—-delusion of- Trustee** duly as regards. See TRUST 

-Persons not entitled to ben eht of. 

(1925) 631. A. 42 (64 6) - 3 B 682. 

-Intration into rnuque of-Tre.pa«t for-Soit for- 

Right of, of trustee and of boteficiaries- Inlonction 
apJnit unbeliever—Suit by beneficiaries for—Maintain 
ibility. Stt Hindu Uw-Riucious Endowmlnt- 


Mn ENTITLED TO 


• - rwi OP J l | t 

partigpvte in-Intrusion into temple of. 

i 1925'531. A. 42 ( 66 7)- 3 R. 582. 
W orship in. 

——thtm/rntd mtdt af—Ckiugt,n—Tmi/tri /W a, 

“~A.wr.ej/ f,rm «W ,<n [round ,<f. 

Tbe^dgmcwtofthellighCooM. however, may mean 
that there it some rule of law to the elTcvt that when public 
worship has teen perforated in a certain way for twenty 
“J variance fro" that way, i n *, 
much that the officiating minister who is guilty of a variance 

II .bat i, the mean- 
ng of the judgment, their l/*chhip> hold that i, is not well 
tawded Uw. It cannot be that an Imam should be 
» bound by own or bis predecessor'* previous practice 
I ,h *' * (Jnno * *•*« the slightest variation from 

V. N. 1118- *«'« S««re.«nto«atH« „ cthtrwi e. without committing 
• L T. 110 - : “ "f"* Evfn 1 ®f ritual can hardly be so minute 
T - l ° iU 'Peculiarity or discre- 

non, and here there is no code of ritual at all. If the 
|«*cqde above stated were aimed. it would follow that 
the praetor of a single Imam might be so Mt.eotyped as to 

!r:r nh ^ uc ‘ * nd «»»» * »mgk 

member of the congregation might, against the wishes of 
Ihe rent, insist that no variation however innocent or how- 
o «mjnute showM be made. The question in each case of 
,2 Z '* *' * '•* m apinudt and impoitance of the 
(08 > "'AW) Flzul Khan 

HAJI MOwia BaaKSH. (1891) 181, a. 59- 

18 C. 448 (458)-6 Sar. 19. 

- Ctrtm**ta/i a/—/utrMmthan af Htto-XtmatM of 

imam/ram a0tt an [rannd al-Sann, mmfnt-Laud, m 4 
Amtn and Mndin-lnlndmtian of. 

There ..no rule of Mahomedan law or usage among 
Sunm comrawmtio warranting the vkw that the introduction 
d Amenand Rafadin show such a change 

'T" an ' dcpi " ur, ‘ f,on ' 

*** , > "*'*»* riumXlingio a Mosque 
JR.7T a ( ST ta v i 4d M ptc'iously been used 

V*T ) Zr UZU . L K * k,U * HaJI MOWLa 
Baesh (1891) 18 I. A. 69 18 C. 148 (459)-6 Sar 19 

--Pctsmh not entitled parlkipate in-E»clusion of-’ 

Trustees duty as to. Stt TRUST-PERSONS NOT v N r, 
~ ««»n «>• (1926)53 I A. (2 ,5. 6) 

3 B 682. 

boil liy beneficiaries foc-.Mxmtainabiliiy. Stt Hindu 

" ZSS™ Temple-Worship 

is—Persons not entiti.ld to participate in— 
intrusion. ETC. (1928J 631. A 42 (66 7)» 3 B. 582 

-Si [it af—Eitlniitt ri t kt a! tUn^/ M ,( 
ptC«tmdii,ttard,n t „ { i, '/rtit-H.mtdj 

b'tT-P'tra t at« f -r* Kr . ICtmrl „ , L' 1 

aSsiSSSSSgK 
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MAHOMEDAN LAW 1 j 
Religious Endowment- Mosque—(CWJ.) 

WokMIir in I( u7.j 

Ouv'likiallk tt'ir J-. nude in the -CgirgJ'e 

by (be an" N- ilcc The i laiini*;ia- 

tion ofibe affairs»f tJi<- >. -p-w*. if m< re 

tinJy, in Ibe hand*ofCat h<* UAun m they 

WHV hurling lumlunt' *-i! |>.I faecahc d*y l*h*vgnl to 
lb.il parti* ul-.r da*- ••( Mah..»KnUn». In l»3. '»3 I ul Ue> 
cxtCUlctl deed' burning iIhiuhIvi* ini" 4 *«iety. (»! :•!» 

theyMlncqncndy inMp«4!iJJii||*Nia| >4 Cut.hre mtt- 
iliant' aluw .nut « x luliu* tin otln-f i Ls'c» (h all future 
lime (10 iv w ih • *«• iitj .iml the itunjg»-n»ret of the 

mosque, for whi.h put|»' tbr. .j*j»«ii»ic.l 3 (imilbr ><t 
managementnutofikir.»>nl.»(y with exten-ive power, 
of selling and Idling pmpniio other ihan the nw-rjoc and 
il' acCOMtife. All lb*. pMp<rtie» they delated to have 
vt*leil 1 x- lu'ivi ly in the ieiy . 

//.7r/. that 3 j.iilion <4 tlu- • ••ngr^atioi lad m right by 
forming j ii-iv (•. tr.n.'fcr all th- property to the 

new a«»o i.iliui and tv hide the ie*t of the omgr.gttk* 
from incmkf'hip ami from parti. ipiliun in the management 
of the affair' nf llu* mospic. Tin- t barter of iikorporation 
ulunined l*y Ihc IWcmlanl'ilil nol kgali'r their pv'itioa. 

the only association which .ouUlrtaim to l< kg-l^ed 
was the congregilion on who* khaif the mox|ur bad Urn 
founded. 

That the ink laid down in tk French Civil Code (which 1 
i» in font in Mauriliu.) ilut a comm«.i>iry doe> 

not constitute a ”«i*il p-r-m ” and cannot without bring 
authorised by the Slate huh! proprrly ha» me ahv >» ken 
carried out toil' kgi.al tom trims and the Court will 
grant relief to aggrieved merobrr.of an imaallioiix.1 rtfigi- 
ou« community ag.vin*i thrir fellow menikrs. 

That hating regatd to the Muting law of Mauriliu' the 
Court in setting a-i(k ihe rlral* and the *,heme of manage 
merit »ct up by tie IMcndant' <o«M not proceed I* frame 
a new M.hentr of management *uoh a* would be entirely fiet 
from k ^l objectum. In ihe alsente .*f any rea'on to fear 
th:i« the restoration of ih; <Mu ■/*.■ mt,- would lead to 
nialadminiitration. thi' should l« left lo the congregation to 
H-ttle ami.ally, and give effect to. by obtaining a charter of 
incorporation. 

That in a >uit by some of tlic aggrieved Hallayv and 
Sonitew to *1 a*ide the deed* wt op by the Defendant' the 
Crown was not a nectary party t$ the law of Maoiitio' 
doe» not require that the Crown diouhl U impkaded and 
the prerogatices of the Crown would not lie affnted by the 
deci'ioo in the 'oil 

That in any caw the objection that the Crown had not 
ktn marie a party ought to have ktn taken in the lower 
Court. 

QiMtr ,'—Whether a .ungi.gation formed for the pirp*r> 
of prayer .inn religious wo«>hip ro^uiie'lhe sinciioo ..f the 
Goiernment, Mi that wilhout 'u.h Mtction it k.< me' an 
illegal a»oualiiin. in ihe hit*e of l*irg Ciimiral. within the 
meaning of Art*. 210 ami 212 of ihe Ordinance Orrf \t »? I 
{Sir /. //. DtVillun). IHUHIM L'MiFL r. ABlwiOL I 
t’AKKI'l PKI RMAMOliK. (1908) 35 I. A. 151- 

13 C. W. N 26 4 M. L. T sptcial p 25 II. C. 314. 

-—Sunni Mo-que Lnud-looe Amen and Kafadic— 

Inlro.lu.lion Amen of— Promiety of—Removal of imam 
from oAc« on ground of. Stt MtHnWUiAN law— 
REUGiois Kndowmlm-Mosquf-Worship uc- 
CEKEMOSIALSOP. (1891) 18 IA 59 69 70)- 

18 C 448(459X 

Religious Endowment—Mutwali. 

-(5cc.»/w Mahometan uw-Wakf-Mut- 

WAll). 


MAHOMEDAN LAW -{ConU.) 

Religious Endowment-Mutwali-(C«./i.) 

APPOIXTMEN1 OF-CONSF.ST DECREE REGARDING- 
CossrkuaioN - Law of parties - rights 
CXHLK. 

Female if can he a. 

Founder’s uneal descendants. 

Non-Mahomed 'N—Unorthodox Mahomedan. 

St rpi.cs income—Right in. 

TkUSIEt IF A. 

Appointment of-Consent decree rlgarding- 
Consiriction—Law of parties- 
RlGHTS UNDER. 

- R(&rJ ftr—AWftiilf, 

Where a con*ni decree in a suit for the removal of the 
tkn tru'ter of a Malamvedan Religious Endowment from 
hi' n&re and for the appointment of a new trustee provided 
dut the noting trustee should retire from the tnmeeship 
and that a new tru'ite should l<e appointed in his place b] 
tk Court, preference in 'uch appointment bring given lo 
the lineal defendant* uf ihe settlor, kdd that, in corutr* 
in; ihat decree, account should lie taken of what the pre«i 
ou*ly eri'ting rights of the parties under the Mahomedan 
law were (>4). [Sir Arthur Wilm\ SAHAH B'NOO r. 
Aga Mahomed Jafiek Bindanelm. 

(1906)341 A. 46-34 C. 118(127)- 
2 M L T 49 s 5 C.L.J. 134 - 11C. W. N. 277- 
9 Bon L R 85-4 A. L J. 30-4LBR 68-- 
9 Sar. 182-17M.LJ.B. 

Female if can be a. 

-There h no legal prohiUtion against a woman Wd- 

mg a Multawalli'hip when the tiu*t, l>) its nature involves 
no spiritual thities such a' a woman coukl not properly div 
.harge in person or by deputy. (Sir Arthur Hill*)- 
S\h\r Hanoi aca Mahomed Jaffer Binda- 
NEEM. (1906) 34 I A. 46 (53)- 34 C. 118(126)“ 
2M L T 49 5C.LJ. 134-11 C-W.N-297- 
9 Bom L R 85-4A.L.J.S0-4LBB.66- 
9Sar.l82-17MLJ 6^ 
Founder s lineal descendants. 

- Pr,frr,nil'll right rf—Affvtntment mH«‘ u ~ 

C.-nunt Jut ft Ctnf.rnrf pr.,xr ef-F<mlt kpr d 
ftrtU'/t r- Right if. to A, j fruits J, if ahufutt. 

1st respevdent was trustee of a Mahomeda-v Shiah 
giou' endownver t founded by the will of his father. «#■» 
will, howev er, did nu prescribe any line of devolution of tbe 
tiu'ttvhip. The appellant, a daughter of the decea^ 3 - 
and her members of the family, brought a suit. i"ttr 
foe the rental of the 1 st respondent from his often * 
trustee. In that suit a compromise was arrived It. 
rknie with which a decree was pawed by which'« *** 
vktietd ihat the 1 st rrspondent should retiie f (OIU *7 
tiuMvedvip ~ and that a new trusiee be appoinied n 
pine by the chief court of Lower Burma, preference in so< 
appniiAmen bring given to ihe lineal descendants of w 
settlor.” . . . 

Tk appellant put forward her claim to be apparU 
the place of the retiring tmyee on the ground that * 5 , 

neat in >eni.<rity. after the retiring trustee, of the children 
ibe testator, she was eniiikd to be apprised iresiee 
mut'awalli of the endowment. ^ 

H,U. on the construction of the consent decree. IMt 
appellant bad no ahsohite right to the trusteeship and 
Court had a discretion to exercise in the selection 
trustee, that the circumstances by which the Court 
was guided in the exercise of that discretiov agaiw- 
appellant were matters proper for ils consideration. aDfl . 
there was no reason 10 dissent from the conclusion am 
at by the Court below. 
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MAHOMETAN LAW -(Ccntd.) 

Beilglous Endowment—Mutwali- (C utd.) 

FOUNDER’S LINEAL DESCENDANTS— (Could.) 

In exercising its discretion against the appellant. the 
Court below took into account the nature of the duties im¬ 
posed upon the trustee, the fact that the appellant, bjr ir*on 
of her sex, could at best discharge many of her duties only 
by deputy, and the circumstance that the appellant was a 
Babee. and as such might take a less zealous interest in 
carrying on the religious observances of the Shiah School 
(Sir Arthur Wi/uu.) SHAHAR BaNOO f. AGA MAHOUHi 
Jafffr BINDANEEM. 

(1906) 341. A. 46 (631)-34 c. 118(127)= 
2M.L.T.49-5CL.J. 134 = 11 C.WN 297- 
9 Bom. L R 85 - 4 A . L . J . 30=4 L B B 66= 

9 Sir 182 = 17 M L J 82 

- Right to o$« of-but of devolution not frtunkd 

hy founder. 

The authorities fall far short of establishing the a1*ofcie 
right to the multawalliship (trusteeship) of the bnea! de» 
icndants of the founder of an endowment in a case in which 
that founder has not prescribed any line of devolution. (Sir 
Arthur Will on.) SHAHAR BaNOO V. AGA M SHOWED 

Jaffer Hisdaneem. (1906) 311. A. 46 (M)- 
310.118(127 8) = 2 M L T 49-5 C L J 134- 
llO.W. N. 297 - 9Bom L. R 85-4 A L.J. 30- 
4 L B B. 66-9 Sir. 182-17 M LJ.52 

NON Mahomedan-Unorthodox Mahomedan. 
- Right to off it t of. 

Quart, whether one who is not a Mahomedan. and « 
forhori, one who is so but who follows a sect nut orthodox 
according to the standard of the wttlor, is not disqualified 
by law for the post of nmttawaili. (Sir Arthur Wihou.) 
SHAHAR BANOO V. ACA MAHOMED JAFFER BlSDA 

NF.KM. (1906)311. A. 16(53)- 34 C. 118 (1267)- 
2M L.T. 49-60 L J. 134-11C. W N 297- 
9 Bom L R 85-4A.L J.30-4L B B 66- 
9 Bar 182-17 M L J 52 

Surplus income-right in. 

- Sojjadonuihin—Right of—Dntiuehm. 

Ordinarily speaking, the ujjadanashin has a larger right 
in the surplus income than a muttawalli. for so long as he 
does not spend it in wicked living or in object wholly 
alien to his oflk*. he, like the mahant of a Hindu math, has 
full power of disposition over it (323). (Mr. Amur Ah.) 
VlDVA VARUTHI Thirtha *. Balusaui AlYAK. 

(1921) 481, a 302 = 44 M 831(8501)= 
(1921) M. W. N. 149-(1922) P. C-123- 
16 L. W 78 - 30 M. L. T. 66 - 26 C. W. N. 537 
(1922) Pit. 245 - 20 A. L. J. 497 = 24 Bom. L B>. 629 = 
661.0. 161 = 41 M L. J. 346. 
Trustee if a. 

- See Limitation act of 1906-art. 134-Trus- 

tee. (1921) 48 L A. 302(319)-14 M 831 (843. 847 8). 

BellglouaBndowment-ObJectt of-Splritu»l dutiei 
If Involved In. 

- Tot—Will—C‘ouitruetiou. 

In his will a Mahomedan of the Shiah sect said : “ 1 
appoint my son A, my legal executor. And the superinten¬ 
dence of all the affairs relating to the heritage and the soob 
is entrusted to Aga." The testator further said 
The furniture, such as lamps, utensils for cooking, car¬ 
pets. and all the articles belonging to the Emambara. shall 
not be the subject of inheritance, and shall be used by the 
executor in performance of taziadari rite*. 

•'The executor shall after taking pcssessicn. with the infor¬ 
mation of the nazir. of the uoh, purchase therewith (i B the) 
share market any good property or Government paper, and 


MAHOMEDAN LAW -iC.utd.) 

Religious Endowment -Objects of-Spiritual 
duties if involved in-(CW,A) 

>hill cut U the iiKxunc thereof spend Rs. 1000 during the 
first ten days of Mohurrum every year. in accordance with 
the custom in vogue, in performance of the la/hdari and 
Uislrilutica of food in connection with the Emamlurj. The 
cxocnso that arc to be preferred to all the expenses to be 
met out U the incum- of llie *aid ptopn ly. are those of 
-railing meaty to Uibela o: Holy Najaf and engaging naib 
ipicxy) on remuneration for the performance of prayer 
and fasting in my stead for the omissions during .sixty years 
of my age ; provided these be done thiough my mu/tohid. 
Ardveiify to the- art the expenses of engaging naib for 
vj*iting khana c LhoJa(HoUH‘ of God), the holy shrine of 
the Piuplet aral tho* of Imams (who guided pronle in the 
right path), ami for visiting the shrine of Raza (on whom 
may God -end Hi> tWand hJes'ings;. Next t 0 these arc 
the expew-oof hens and nearest iclaliitt. if they stand in 
Btrd. or jhe expense. <-f repairing mutqce. or pciformance 
of taz.-daii cm the n;glit* prtetding Friday, and distributing 
fend, and feeding Haulhis, to the p<«s*il»tc extent." 

The Courts below hekl that the object of the trust did not 
involve any duties <A a spiritual natuic such as taking part 
in or conducting rcbgu/us serene. or the like, and that they 
could be earned out by a deputy. 

Thai Ixudships oUeived that the pro|H»ition was not 
quite «• dear, and that the case wa* ratlier dose to the line. 
(Sir Arthur 11',/im.) SHAH \K lUSOU V. AGA MAHOMED 

Jaffer Bjndamem. (1906)341. A. 46(53)- 
34 C 118(126)-2M L T. 49-6C L J 134- 
11 OWN 297 - 9 Bern L B 85-4ALJ30- 
4 L- B B 66 -9 Sir. 182-17 M L J. 62. 

Religious Endowment-Private and public trnts- 
Founder# wishes. 

-Giving effect to—Duty of Court-Object, of bene- 

faction-Management of endowroent-Di.tin.lion. So 
Mahovifdan La* - Rfijgious - Endowmfnt- 
FotNDtKS wishes. (1916) 431A 127(134)- 

43 C. 1086(1100 1). 

Bellgioui Endowment-Religious Endowments Act 
of 1863-Endowment of a public character within 
meaning of. 

- Tot. 

The material parts of a tauliutnanuh executed by a 
Mahometan lady were as follows" I make a trust- 
worthy dedaratioo and a k-gal acknowledgment, and give 
in »ntirg to the effect that I consider it indispensable and 
incumbent ope* me to continue and perpetuate the ceremon¬ 
ies for (w-w use. of such description as * fatiha ’ (offering 
prayers for the dead) * hazrrat, ’ on whom be the benedic¬ 
tions etc .; wlich is the fixed and settled usage of my family." 
The deed then described the properly the lady was possessed 
of and covtinoed “ the same for special pious purpose. I 
have made waqf in perpetuity with all inherent adventitious 
rights and intermit,. . . with all appurtenance particularly 
of pious use. At long a> I lire. ] shall remain niutwali of 
the afore mentioned waqf. If I die before J, then the 
affairs c«in«tfd with lauliut shall revert to her. Should 
the die before me. I alone will act as a mutwali of the waqf 
endowed property." The deed then provided for the ap- 
pcxntment of succeeding mutwalis and went on." The 
specification of the expenses is thisAll the income of the 
afore oentkeied endowment hat l*en divided into 28 parts. 
Of these. 15 parts are to be applied to the expenses of the 
fatiha of the Lord of tbe Universe the last of the prophets 
(Mahcoed) and the Imams.. . and the expenses of the ten 
days U Mohurrum and all tbe holy days, the repairs of 
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MAHOMEDAN LAW -(CtufJ.) 

Religious Endowment-Religious Endowments Act 
of 1863-Endowment of a public character with 
in meaning ot-ACoitJ.) 

Iniamlxaii ami luml* ; 7 part* lherc*f dull lr roiind I* 
all the amlalw ami 'ervants. whir* iUT.r> arc iiwited a! 
the foot of thi* orotherdommmt' Waring the 'Cal and 
'ignature of me. whi«h tbev may have in ibeii 
some from generation 10 genu aiion. ami other, a» long a, 
the> retain the 'crvkc ; ami 6 pan. thereof will 1* irtnml 
Iry it', the mutwnli'. in equal 'hair'." 

The High Court held that thr endowment cicaied by the 
deed wa» not of 'uch a pulrfe charxter a« woukl *«'*ain a 
suit under Ad XX of |W«J. 

Their I-o*<l'hip^ »a* no rea-on for (Bsagreeiag will. that 
part of the judgment of the High Omit (447). (Sir l/tu/o 
gut E. Smith.) X\w \n Svn* Astir; ik AU I>ll.kt S 
Basnoo IKCt m. (1877) S Suth 444 

Religious Endowment-Sajjadanasbin 

AlTulMMENTM Si erra* BV. 

—Cmlm of—Pi oof ft. 

The quotion was whether the SajjvdaiU'hin. oi ithgi 
ous head, of a Mahomedan 'hrinc had the right to appoint 
his mkcom* in hr» lifetime acconlrng to the cu'lom of the 
woi'hipper' of the duinc. The plaintiff contended that the 
custom of the 'hrinc permitted the rliwan or religiot' brail 
to appoint any one within certain Mb as hi' 

Iltll. that the right of the Diman to appoint a '•ie"o« 
within certain limit, wa' establi'hed luth by do.-umentar\ 
evidence awl by the hi'tory of the'hrinc itself (6X fhrJ 
fhhhury.) SaVAD MUHAMMAD F.vntH MUH VM 
MAD. (1894)221. A 4 22C. 024 (332)-6Sar 515 
OmCE OF-SUCClSMON 10. 

- ElJtU wit of lull hMtr—Right of. 

Notwiili'iandiig the practice hither to followed in the sail 
institution, their laardship, would hedtate to >ay that on the 
death of a Sajjadanishin hi, eldest son is entitled as of 
right to succeed him; but the eUeM son. if qualified, is the 
natural successor of his father. (/’/»..**/ Cr.y). MUHAM¬ 
MAD Hamid Mian Mahmud. 

(1922;501. A. 92(103)^-4 Lata. 15- 
32 M.L.T 52 * 25 Boro L R 660 - 38 C L J 231 -* 
27 C.W N. 701 »1 P.W.R 1923 ■ 

AIR. 1922 P C. 384 77 I. C. 1009 = 44 M L J. 145. 

- EUnt ion of fail ht.hr iuHoltU uith tomuut of 

hn krotho-Right of-R,ght of that hothtr to gut<ti ,« 
—tit, 'fifth 

The question wa' whether on the death oh a Sajjailanidiin 
of a khankah. hi> eldest son was entitled to be Sajjada- 
nashin and manager of the khankah in preference to his 
uncle, the brother of the last Sajjadanishin. The evidence 
was clear that the former, who was the appellant before 
their IiOrdships, was formally recognised and installed by 
the pirs with the express consent and assistance of the 
latter, the respondent before their Lordships. 

//././ that it was not therefore open to the respondent to 
question the appellant’s positioo as Sajjadanishin or his 
right to manage the mosque and the property atrxbed to 
the khankah. {Viuount Cosy.) MUHAMMAD H.AMIDf. 
Mian Mahmud. 

(1922)50 I A. 92 (1034) = 4 Lah 15 
32 M.L.T 52 = 25Bom L R 660 = 28 C L J. 231 
27 C. W.N.701-1P.WB 1923- 
A.I.R 1922 P.C. 384 - 771. C. 1009 - 44 M 1. J. 149. 

-Rules governing. .SVc MAHOMEDAN Law—Reu- 

cious Endowment-Koskah -Nature andoricis 

Of. (1922) 501 A.92 (96)=4 Lah. 16. 


MAHOMEDAN LAW-(c>*/.) 

Religious Endowmeat-SajJadanashin— (Conti) 
Position of-Succession to office of. 

|-Rule-governing. Sit MAHOMEDAN I.AW-REl|. 

cious Esdowment-Konkah-Nature AND ORIGIN 
of. (1922; 501 A. 92 (96)=4 Lah. 16. 

Private pkopKKiv of—Property dedicated 
TO KONKOH OR. 

-Divine two—Evidence. Stt MAHOMEDAN LaW- 

Keijgious Endowment- Kon rah—Property dedi- 
t AlEDTO. H922) 50 I A. 92 (104 5)=4 Lah. 15. 
1‘KOpERiv oe kOskcH—A lienation improper of. 

-Successorsuit to revocer— Money advanced to 
abenur— Refund of—NccC'Mty—Conditions. Stt MaHO- 
vedan I. \u —Religious Endow ment - Konkah- 
Svjj.ad is I'His or. (1841) 2 M I.A. 390(423* 

Surplus iscome-richt in. 

-Ai i/uif.r 01 to kt liortJ with htm of founitr 

ll wa, Mated in the judgment of this Board in L. K. 
48 I.A. 302 (323) that ’ordinarily speaking the sajjr 
datiishin has a larger tight in tbe surplus income than* 
■Mttvafi.br an |M| a, ne .loesnot spend it in wicked 
liiing or in objects wholly alien lo his oltke. he. like the 
nuhant of a Hindu math, has full power of dispositior 
merit." But this doe, not mean that in every case the 
whok- income from a khankah is at the disposal of the 
vajjadanidiin; and it i» plain from the authorities, as w«U 
a, from the evidence in this suit, that at certain shrines 
the member, of the founder’, family o:her than the sijja- 
ilanidrin are treated as entitkd to share in the surplus offer¬ 
ing* which remain after payment of expenses. Upon the 
whole, their Lorddripv think that the appe|lan\ the s»]p- 
damdrin. mu-t 'hare the surplm offerings, after deducting 
all outgoing (including a reasonable remuneration to the 
sajjadanishin). with his uncle during their joint lor U (» " 
ttuntCoft). MUHAMMAD H.AMIDr. MIAN MaHNII D- 
(1922:501 A 92(105 6)-4L15- 
32 M L T 52 - 25 Bom L R. 660 • 38 C L J. M • 
27C.W.N 701 .1 P.W.B. 1925* 
AJR 1922 PC. 384 771.C 1009-44 M L.J.» S 

-Mutwali—Right .J-DistiisCtson. St* MAHOMEDAN 

Law-Relicious Endowment—Mutwau— 5URf*.vu 

,XCOMF - -omit 

(1921)481. A. 302 (323)-44 M. 831 (8WD 

Restitution of conjugal right* 

- Stt Mahomedan law-husband and wife- 

RENTITtTION OF CONJUGAL RIGHTS. 

Sajjadanashin. 

- Stt Mahomedan Law-religious endow* 

MENT-SaJJAD ANASHIN; AND WaKF-SAJJADANASU» 

Self acquisition. 

-Anct'tral property-Mitakshara dL'tinCtion bet*«“ 

—InapplicaUlity of. St. MAHOMEDAN LaW-INHE“i 
T.AXCE-ANCESTRAL PROPERTY. 

-Joint family propeny-Hindu Law presumption 

to.inca*eof purchase by one of brothers being*' 
fan.ily—lnapplicabilty of. Stt MAHOMEDAN LA«-^ U 
heirs— purch ase by one of. . 

(1919) 11L.W.42U423). 

Settlement. 

- Will <v. Stt Mahomedan Law-Will- f 

i 1LEMENT OK. 

Son. 

LEGITIMACY OF. 

-Acknowledgment of. Stt MAHOMEDAN La*’- 

ACKNOWLEDGMENT OF-SON. 



THE PRIVY COUNCIL DIGEST 


2982 


MAHOMEDAN LAW -(Cmtd.) 

Son -(Conti.) 

Legitimacy of 

- Conditiim. 

By the Mahometan law a son to be legitimate mu^ 
be the offspring of a man and his wife or of a man and hi> 
slave; any other offspring is the offspring of Zina, that k 
illicit connection, and cannot be legitimate. (»/ DtnuJn 1 ) 
Habibur Rahman Chowdhurv r. altaf ai.i 
CHOWDHUKY. (1921)48 I-A 114 = 48 C 856 (864! - 
19 A.L J. 414 =33 CL J. 479 =(1921) M W H 366 
26 C. W. N. 81=23 Bom. LB 636 = 29 MLT 354 = 
14 L W. 175^(1922)P C. 169 - 60 I C 837- 

40MLJ610 

-Evidence of. Stt Mahomedan Law—M em- 

MACY-EVIDENCE OF. (1866) 11 M I A. 94(118) 
UNACKNOWLEDGED FATHER-SON OF. 

- Status of—Repudiation by fatkrr—Ffrrt of- 

The finding of the Punchayat leaves the respodewt in the 
position of a son of an unacknowledged father. On the 
ilalui of such a son. the renunciation hy the father may 
be operative according to the Mahomedan U«; but it i* 
not conclusive, and may be contradicted and disproved, and 
does not seem to I* more weighty in itself than a declara 
lion by a deceased parent in a case of pedigree (III). 
(Sir J/imu W. Ct/i’ilt). ASHRUSOOD DoWLcH AHMAD 

Hossein Khan *. hyder Hoosein kh\n. 

(1866) 11 MI A. 94-7 W B. PC 1- 
1 Suth. 659 - 2 Sar 223 = B. and J.'s No 5 (Oudb) 
Sons 

-Widow-Death of-Estate to sons limited to tak. 

effect after—Nature of—Vested remainder—Contingent 

estate. Stt Compromise.—Construction or-V ested 
REMAINDER. (1886) 121. A 91 (100)“ 

110.697(6071). 

Transfer repugnant to. 

-Transfer limited to eldest son .* other single heir oi 

transferee if a. Sft PROPERTY-TRANSFER OF-lllSDU 
and Mahomedan laws. (1879 ) 7 I A 38 (47)- 

2 M 128(134) 

Trait. 

Law relating to. 

- English last - Difertnrt betwrn 

The Mahomedan law rebtirg to trusts differs funda 
mentally from the Eng'ish law (3l2). (Mr. Amur Ah\ 
VlDYA VARUTHI THIRTHAt-. BaUISAMI AlVAR 

(1921) 481.A. 302 - 44 M 831(840)- 
(1921) M W N. 449-(1922) P C. 123 = 
16LW. 78-30 MLT. 66 = 260 W.N. 637- 
(1922) P. 245=20 A LJ 497 = 24 Bom L B 629 = 
66 LC. 161-41 M L.J. 346 

■ - Origin if. 

The Mahomedan law relating to trusts owes its origio 
to a rule laid down by the Prophet of Islam: and means 
"the tying up of property in the ownership of Cod the 
Almighty and the devotion of the profits for the benefit of 
human beings"(312). (Mr. Amt, A/,). VlDYA VARU¬ 
THI THIRTHA*. BAU’SAMI AIYAR. (1921)481 A. 302= 
44M 831(840)-(1921)M.W N 449 
(1922) P.C. 123=16 L. W. 78=30 M LT 66 
26 0. W.N. 637 = (1922) P. 245 20 A.L J. 497 - 
24 Bom. LB 629 = 6610.161 = 41 ML.J. 346 
Pawn—CONTINGENT LOSS. 

- Dfposit of srrunty in resprrt ofVat are *(—Writ¬ 
ing-Ailaal Atltury—Ntrimly. 

By the Mahomudan Law. a deposit for a security in res¬ 
pect of a contingent lorn would be In the nature of a trust, 
not a pawn. No writing or actual delivery is essential to 


MAHOMEDAN LAW-(( ?mld.) 

Trait -(Cantd.) 

Pawn-contingent i-os %~(Crmtd.) 
the creation of such trust by that Uw (321). (Lord King,. 
VARDEN SETH SAM f. LUCKFATHY KOVJKE 

" til ah (1862)9 M. I. A 303- Marsh 461 = 
1 Suth. 483-1 Sar. 857. 
Trustee. 

- Peru* t.- -Aim tft,,At fiofirtyi, r.muyrd for do 

fut, andifinkr furfi>k-—Prn-n kdding giofirty 
rally fn nhp.au fnifoiei—Diltimtiw. 

A Mahrnwdan may "convey in trust a >pccific property 
to a particular individual fnr a »p«ifir and definite pur- 
p«. and place him<if eaprcvdy under the English law 
when the per*cn to whom the legal ownersliip is transferred 
would become a tiu'tee in the spnific sense of the term, 
a person holding propeities generally for Mahomedan 
;iou* parp*o is not l>. be treated as a "trustee" (319). 
(Mr. Amu All.) VlDYA VARUTHI TlllKlH V f. llALU- 
SAMI AIYAR. (1921) 481 A 302= 44 M. 831 (847)- 
(1921)MWN 449 (1922) PC 123 16LW.78- 
30 MLT. 66 26 OWN 537-(1922) P. 246 - 
20 A LJ. 497 24 Bom L B 629 - 651C. 161 - 

41 M L J. 346. 

Usury. 

- ffnh relating to-Efttt if Art 28 <7 1855 <m. 

Qntr. whether the Mussulman rule relating to usury 
was or was not abrogated by Act (XXVJll of )855)(300) 
(Lard Paiker). H (MIKA BlBI t>. ZUBAIIM KlBI 

(1916) 43 I A. 294-38 A. 581 (685 6)- 
14 ALJ 1055 - 20MLT 605- 
(1916)2 M W.N 551-4 L W. 602 -21 C.W N. 1- 
1 Pit. LW 57- 18Bom LB. 999 
2SC.L J.517-36IC. 87-31 M L.J. 799. 
Verted remainder. 

-Crmtingrtit estate — Sons-Estate limited to take 

effect in favour of. after mother's death-Nature of. Sft 
Compromise:-Construction -Vested remainder. 

(1885) 121. A. 91 (100)-11 0 597(607 8). 
- Still.m/nt drtd treating—What amount, to—Vali¬ 
dity if- 

By a deed of settlement a Mahomedan granted lands to 
his wife on condition that if she had a child by him the 
grant should be taken a* a perpetual mokurrarre. and, in 
ca*w of no child being boro. as a life mokurrartt with re¬ 
mainder to the settlor's two sons. 

Held that the deed cmferred upon the sons a definite 
like what in EnglSh law is called a voted re- 
subject to be displaced by the event of there 
a sem of the settlor by his wife, and that that inte¬ 
rest in remainder was not an eapectancy or a merely con¬ 
tingent or pxsibie light or interest (209 10). (Lard //ok- 
house). UMESCHUNDER SlRCAR j MUSSUMMAT ZaHOOR 
Fatima. (1890) 171. A. 201= 

18 C. 164 (176)=6 Sar. 607. 

- Validity of. 

An interest in an estate simibr to a vested remainder 
under the English Uw does not seem to be recognised by 
the Mahomedan Uw (100). (Sir Rtthard Clark). ABDUL 
Waud Khan mussmt. nuran Bibi. 

1 1885) 121 A. 91 = 110.697 (607)=4 Sar. 627. 

Wakf. 

Cash-Wakf of. 

Creation of-Word "wake’-Use of. 
Declaration that particui-ar property is. 
Dedication of property to. 

Deed of. 

Gaddisashis of. 
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MAHOMEDAN LAW-(CW.) 

Wakf—(lYW.) 

Hindu-Grast to Mahometan community by. 
Invalidity of—Rights based on—Relinquish- 

WENT OF, BY fONIKUT FOB VU.HM.F COSSI 
DEKATION. 

MUTWALU, 

Personal cbant subject j«» condition of main 

TAIN I NO IMAMBARA OR. 

Property of. 

Revocation of perfected. 

Sajjadanashin. 

Validity of. 
will-creation by. 

Wakf-Cash—Wakf of. 

•- Validity. 

Quaere whether, according to the Muvsdnun law. a 
wakf of cash i* valid. (Lard S*mwr). MlkZA 1*1 DA 
RASUL p. MUZA Yakub 1Jf:<: (1924! 871.C. 702- 

(1925) AIR (PC.) 101-6 LRP. C 55' 
12 OLJ 98=27 O C 346 

Wakf-Creatlon of-Word wakf*—Use of. 

■ ‘Ntuiuif. 

The use of the word wakf in a grant is not necessary to 
constitute a wakf. or endowment to religious and charitable 
uses. The appropriation of land or other property to pious 
and charitable purposes is suficient to constitute wakf, 
without the express use of that term in the grant (420). 
(Mr. Julie/ Bouquet) JewaN DOSS SAHOO r. SH Ml 
Kuburuod Dlfn. (1841)2M.I A 390 = 

6W B 3-1 Suit 100-1 Sar206 

-Dedication of property to religious uses may be 

inferred, although the word "wakf" is not shown to have 
been used. 

Held there were facts proved in the case from which the 
dedication of some property to religious purposes might be 
inferred. (Viieoum Can). MUHAMMAD Hamid 
Mian Mahmud. (1922) 501A 92 (104) • 

4 Lah. 15=32 M L T. 52 - 25 Bom LB 660- 
38 C L J. 231 - 27 C. W. N 701«1 P.W R 1923 - 
A. I. R. 1922 P. C. 384 - 77 I C. 1009 - 
44 MLJ. 149 

-According to the Mahomedan law it is not necessary 

in order to constitute a wakf that the term "wakf be u*ed. 
"if from the general nature of the grant it«elf that tenure 
can be inferred." (l«W-5>. (Lard Si**). MUHAMMAD 

KAZA v. Yadcar Hussain. ( 1924) 51I A . 192 - 
61 C. 446 (449)-L R. 5 P. C. 76 - 20 L W. 3* 
28C.W.N. 937 - 21 NLR. U 
(1924) M.W.N. 447=A.I R. 1924 P. C. 109- 
80I.C. 645 = 34 M LT 83-7 N.L J. 116 

Wakf—Declaration that particular property is. 

- Effect af—Oawrikip of that praferty in ait of. 

Under the Mahomedan law. when ooce itisdrclared 
that a particular property is wakf. or any such expression is 
used as implies wakf. or the tenor of the document shows 
that a dedication to pious or charitable purposes is meant, 
the right of the wakf is extinguished and the ownership is 
transferred to the Almighty. The donor may name any 
meritorious object as the recipient of the benefit (312). 
( Mr . Amttr A/i.) VlDVA VaRUTHI THIRTHA BaLU 
SAMI AI VAR. (1921) 48 IA 302 = 

44 M 831 (840) = (1921) M.WN.449-- 
(1922) PC 123=16 L.W. 78 = 30 MLT. 66 = 
26 O W N. 537 -(1922) P. 245=20 A.L.J. 497 = 
24 Bom. LB. 629 = 65 LC. 161 =41M LJ. 346. 


MAHOMEDAN LAW -(Catd.) 

Wakf-Dedication of property to. 

KON A FIDF DEDICATION TO CHARITABLE USES-GlFT 

SU BSTANTIAL TO SETTLOR'S FAMILY OR. 

CHARITABLE USES—SUBSTANTIAL DEDICATION TO. 

Deli v fry of f*ossession. 

Evidence of. 

ILLUSORY GIFT OR. 

Poor-G in to. 

Sett ion's family-provision for. 

YaUDIIY of. 

Word "wakf"—Use of. 

KONA FIDE DEDICATION TO CHARITABLE USES- 

GlFT SUBSTANTIAL TO SETTLOR'S FAMILY OR. 
- T/it—laraliditf cl dedication in latter caif. 

Held that a deed called a wakfnama executed by a Mabo 
medan *» not a hm 6de dedication of the property, and 
that the u*e <»f the expressions "fUabilillah wakf’ aid 
Minilar trim, in ihs- outlet of the deed, was only a veil to 
cover anangrraent* for the aggrandiiement of the family 
and to make their property inalienable (39). 

The leading dau*c of the deed contains no charitable gift 
except "in the manner provided by the paragraphs mm 
tiooed below." As regards the immovables, the only 
direction creating a trust for the objects menticwdin 
the opening tntence is that which is contained to ‘he 
second paragraph. That trust is (after payment of "®» 
*nr expend, and salaries), "lo perform the stated reli¬ 
gions works according to custom." There is a great deal 
in the deed which is designed for the aggrandittmtnt ol 
the family property. and for keeping it perpetually m the 
hands of the family while the deed make* provisions calcu¬ 
lated to make Ihe family glow richer as the family property 
increases, there i» not a word said about increasing tb* 
amount spent on charitable utes beyond the expcnditw* 
which was according lo custom. The deed impo* 
obligation on the giantoi’s male issue, or on any <wf 
prison into whose hands the property may come. Iio am 
it to charitable uv* except to the extent to whichhew 
himself been accustomed to perform them. If. !«««• '' 
were shewn that the customaiy uses were of such magwtx* 
asto exhaust the income, or to absorb the bulkofii.W" 
a circumstance would have its weight in ascertaining, 
intention of the grantor. The facts, however, show 
the charitable us« would not absorb more than ad*'« 
and wealthy Mahomedan gentleman might find it becom*! 
to spend in that way (36 8). (Lot d 
Mahomed ahsanulla Chowdiiry r. ANArcham» 

Kundu. (1889) 17 1 A. 28 = 17 0.498=6 Sar. 

-According to Mahomedan law. a gift i* “ 

a wakfnama. unk» there is a substantial dcd.ca'ion <* 
pcopertyjo charitable uses at some penod of 

The document in this case is not valid as a 
It makes no gift of the lands in question, either ijrtjj* 
or ultimate, for religious or charitable purposes. TM c 
merit professes to create a wakf. bot. in reality, the 
heirs of the settlor are the only objects of his bouny. 
lands are destined to his wives and children. Jmd A 
descendants of the latter in perpetuity, in the order aiw 
cording to the shares prescribed by the Mahomedan 
^accession. bot subject to the liniitatkm that g*®* 
dull hav* the power of alienation by sale. P »•« , 
gage (177 8). (Lard Watm\ ABDUL GaFUK’-D 

MUDIN. (1892) 191.A. 170 = 17 B. 

-The question was whether a settlement of P 10 ^ 

effected by deed was valid-s a wakfnama. ^ 

The motives stated were, regard for the family 
preservation of the property in the family. ™ 
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MAHOMEDAN LAW-HC-tfi.) 

Wakf-Dedicatlon of property to -(cWi.) 

BONA FIDE DEDICATION TO CHARITABLE USES - GIFT 
SUBSTANTIAL TO SETTLOR’S FAMILY OK) 
trust was for some member of the family. The family 
to be aggnndired by accumulations of surpluso. an.! apju 
Kntly by absorption into the settlement of jfletJcqoiied 
properties; and no person »a' to have any right c*l collmg 
the managers to account Tho* pt»*"io» were to le av¬ 
ed for ever for the enjoyment of the family, so far a> the set¬ 
tlors could accomplish such a result, by proussms that 
nobody’s share should be alienated, or be juxMfuf h* 
debts. There was no reference to religion links* it was the 
invocation of the deity toperpetu ile the family name ar.<! to 
preserve their property.and tbeCMal mention of u-v'peob^ 
religious purposes, etc., at the end of the da umenl. T.vre 
was a gift to the poor and to w Ui>« and orDhan>. --.t th«) 
were to take nothing. ntf even wipin' irvomeunt the 
total extinction of the Wood of the settlors. whether Uneal 

%rfJ'aVrming the High Court, that the poo. had been 
put into the settlement merely to give it a owwr of pet>. 
and so to legalise arrangements meant to serve lor tK 
aggrandisement of a family, and that the settlement was not 
therefore valid i> awakfrvam* (W ) (L*J // *^**^J 

ABUL Fata Mahomed Ishak :■ JJJJJJW D JJ k 
CHOWDHKY. a ( 0Lm“ 

_A deed will be a valid <Ued of «akf if it' effect b 

to give tlie property in sulHame to charitable uxev It will 
no. I* so if the effect is to give the property m wbeUXe lo 
the testator’* family (23 ■».) 

On the terms of the deed in questmo i« Ike « MJ 
that the property wa. n-d in vulnuncc <Wtcated to jhan- 
table purposes, but.oil the contrary, was ilei'icaleljutMan 
tially lothc maintenance and jm 

estates for family purples, and hat the <UeCI <«wW not 

therefore be supported » constt.-U-f* 

The deed ck~«. as it Iwga". by " * 

deed of family endowment. The donor «■*•£"£ * " 
true, that his own liberal.., .0 teUgWus **£. 
poses shall continue in future generatioos; but Urn is coly. 
as it turns out. to an mcwI* and ^idiona'j anouM 
and as an incident of the family endowment. W U* the 
Ld is examined ami CriM am. its profes^ by 
its effective provisionsU !**• to 

"familyendowment pureaml nraple. Indert.inet^iy 
of the deed seems .0be that the ere.Hoc of »<'"*"*■; 
men. is of itself a religious and mentom* act. and that th. 
Mutual application of the su.pl-is income in the acquisition 
oTnTw r,^.ws to b. ad.^l to .be .ami., estate is a Chari- 
table purpi'e. It is superfluous in the present day to say 

that this is not the law (2A) </W**»*""•> 1 A*£L 
N|«A ABDUL RAHIM. (1900) 28 I A 16» 

»* 235,2,6 61 50 w ? £.«*«*£ "» 

_-A deed puiporting to h- a walframa executed bf « 

Mahomedan lady and be. husband began with ttrruk m 
which the intending settlors pal their own ***>"'*» ** 
the deed, and Slated the objeris for which the, eluted .1 
and the effect they intended it .0 have ** *"? 

necessary "that sufficient protwon be made bribe 
management of the entire property, and the M I etongmg 
to the executants, ami the income and profits ti***"" 
(which, taken as a whole, forms a small date. >0 Hut the 
property itself and the principal wealth may always be per 
Served from all manner of partition. 
succession, and the management thereof in whole and in pan 
should temain for ever in the hands of oat 
our name and memory, and the pomp and dignity of the 


MAHOMEDAN LAW-(CM) 

Wakf—Dedication of property to 

Bon \ FIDE DEDICATION TO CHARITABLE USES—GIFT 
SUBSTANTIAL TO SETTLOR'S F AMILY OR -(CctiU.) 
estate, nuy uatimr,' and that “ the attainment of the 
above object is impo-ible except by a waqf.’’ 

A» regards the efeiative clauses of the deed, the first and 
most general in its terms was paragraph 4. by which the 
exvcuiants “ male waqf. . . in favour of our respective 
*d»e>. and after the death of one of us (the executants) in 
favour of the surviving executant alone, and thereafter in 
favour of our defendants, generation after generation, so 
loog as they exist, and in favour of the servants and depen¬ 
dants of the riasat (estate) aforesaid and m favour of the 
pox. the beggars, and the need, for ever in the manner 
detailed below.' 

The numerous clauses that followed were entirely in ac¬ 
cord with the purpose stated in the pieamble and embodied 
in the fourth paragraph. The bulk of the property was not 
affected by any religious or charitable trusts. The lules 
laid down were almost all expressly directed to securing the 
husband m the full enjoyment of the whole estate as long as 
hr lived, to keeping that estate in perprluity entire and in- 
alknvblc undo efficient management by a single person, to 
maiwaining the dignity of the family, and to making provi- 
sun f.* its members. The religious and charitable dames 
were no ex eption. They even ancillary lo the real purpose 
of the deed ; they dealt with matters naturally incident to 
maiutaining the dignity of the family, and their secondary 
character was further apparent from the fad that, while the 
deed purported to create the waqf ax from its date, the reli¬ 
gions and charitable trusts were ntf to become obligatory 
tiR after the deaths of both the executants. 

HtU. that the deed created no valid waqf. 

The name and form of a waqf arc avowedly adopted in 
the hope of gaining legal recognition for a transaction which 
without them could have no validity. (Sir Arthur Wilion.) 

Maulvi Saivid Muhammad MUNawever Ali ». 

KtZIA HlBl. <1905! 321 A. 86 - 27 A. 320- 

2C LJ. 179 9C.W.N. 625 - 2AL J.513- 
8 Sar 788 15 M. L. J. 261. 

-There can 1* no doubt that the deeds of 1846 and 

ISM, wh»h purported to create by gift a perpetual succes¬ 
sion of interests for the aggrandirement of the family of 
the donors wen invalid by the Mahometan Law and were 
ntf vaSdated by the ore of the term " wakf" or by the in- 
>eition of a remote trust foe the pooe; nor can the Act of 
|9|}(XU"alman Wall Validating Act) be construed as 
validating deeds executed before its dale. {Viutunl Caxr.) 
KHAJEH SOLEHMAN QUADIK V. NAWAB SlR SaLIMUL- 
LAH BxHADUR. (1922) 491. A. 153(165)— 

49 0.820(832.834 6)-37 C.L. J. 66-21 A L J. 1= 
A I R 1922P C. 107-31 M.L.T.79- 
4 U P. L B. (P. C.) 70-24 Bom. L B. 1257= 
27 C. W. N. 101 - 69 L C. 138 - 43 M. L. J. 385. 

-Out of an annual expenditure of Rs. 1,558 provided 

for by a wakfnama. R». 146 were to be applied for purely 
chattel* purpose'. Rs. 1.100 for the support of the settlor 
and hh family, and Rs. 312 for the support of dependant*. 
As the annuities fell in. the money allotted for them was to 
be divided by the multawalli proportionately among the 
vuniving annuitants, or be given in his discretion to some 
or one of them, or he was 10 give as much as he thought 
preper for purely charitable purpoes. Even that provision 
was not applied unconditionally to the amount of Rs. 500 
reserved for the settlor’s own maintenance. Undei Hie deed 
the setOofw» to be rauttawalli. and the office was confere 
red. on hK own death, conditionally on bis son, and failing 
that, cn to son’s descendants and afterwards on his mal- 
agnates and in faihre of that line on the Anjuman at Amril- 
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MAHOMEDAN LAW-if. v-/. > 

Wakf-Dedication oi properly to -{CmU.) 

Hon a 1 1hr hh' ici hi to ch arit able uses—Gut \ 
SI IM WIIAI. ID Ml rum’s FAMILY OR— (C‘"tJ ) j 
Ui. Tlr iktJpmvidcil liul while the <»tlke was held by 
the 'rtl|>r*ili-^cnil.inl'i« agnate*, they *cfr to have the J 
annuity of Rs. 500 reived for his own nuint<«ir*:e in 
a<klition lo I lie mutt.iw.dli'' salary -f R>. ’40 provided for J 
by tlw deed. Th<*«hvd ahniuiferietJ u^n the xttknS I 
*00 with his wife ami .liLIrm and upaisomc of the <le©en- I 
duiis j right in in the family how for hfc. The ! 
ie*ull was. Ih.t *«* hnig as there were a-nate* of the settlor l 
ill whinu the nffie of inultanalli ccwM v*s|. the met taw alii | 
was lo get an anoint of R». 500 in addition lo hi' Salary of 
K*. 240 a.%muttaualli. ami the- nuittawalli was aho to pay 
the defendant' of the se'lki’* daughter, **» long a» there 
were any. annually K'. 120 awl so mush of the remaining 
lap*ed lulaw-e a» Ik*chose. He was not umVr any obiiga- 1 
tion to spend any of that sum for charity. thxagh it was in 
his din i elii *n to do h». 

Held. that the properties had not been sulMantialh dedi¬ 
cated to charity, and that the walcf was invalid. 

If the R». 146 deviitcd to cbaiity were nevr»ari!\ to be 
iiRicand a* the life annuities fell in. there could be noqoev 
lion as to (he validity of wukf (370.) (Sir /4* IVJhi.) 
IIALLA M W. . . AI a UlLAH Kit is. (1927) Si I. A. 372- 
9 Lah. 203-4 0 W. N 705 - (1927) M.W N 581 '2' 

46 C L J. 188 -103 I C 518 29 Bom. L B 1289- 
31 C W. N. 1092 - 8 Pat L T 699-26 L W.710- 
A I. R 1927 P 0 191-26 A L J.22- 
29 Punj. L B 1 = 53 Ml J. 166 
- Test—Validity jf Jidiiatitf m farmer <-*».. 

A deed o( settlement executed by a Mahometan More 
Ad VI of 1913 came into force i' a valid deed of wakf if 
its effect is lo giic the property ir, sulntaikr to charitable 
uh*s ; it will not be w» if the cffe .1 i* to give the puberty in 
Mib-lancc to the Htllor\ family. To determine whether any 
particular case answer* this tc*t all the circumstan.es eus- 
ting at the dat- of the deed mu*l be taken into conddera 
lion, such as the financial position of the grantor, the 
amount of the property, the nature awl the need* of the 
charily, their protulile or possible expansion, the priority 
of their claim upon the settled fund, awl such like. 

From the fact that the share of the income going to the 
family of the grantor is for the lime being larger than that 
going to the charities it ck« not follow that the effect of 
the deed is *> to give the property in substance to the 
family and that it i< invalid as a deed of wakf. 

Tbo provision for charities in such a deed h not illusory 
merely because the died doe* not specify the amount to be 
spent by the trustees on the charitable objects. In such a | 
case tbo tru'ices arc. at the least, bound, so far as the funds 
under their control will permit, to make such provisions for 
the charitie* a* in the circumstances of the ca<e a proas and 
charitable Mahomedan would consider reasonable and 
proper; and if the trustee' failed to perform their trust. the 
Advocate General, or some other authority having control 
........ ..u:.'.)...:.. .(.i..:.:. ■■■ > . 


MAHOMEDAN LAW-(CW) 


Wakf—Dedication of property to -(Cmtd.) 

Boxa fide dedication to charitable uses-Gift 
substant ial to Settlor’s family on-(Ce*tJ.) 

HU, that a settlement was a valid creation of a wakf; 
wit withstanding that it contained a substantial provision 
for the settlor's family, and a provision that the settler's 
heirs should be the rautav allis of the wakf in their order, 
because the provision intended to bentfit the settlor’s family 
was not the preponderating featu'e of the settlement, nor 
was the provision made for the perpetuation of religious 
ceremonies and charitable gifts by any means illusory or 
unsubstantial. (L»J Sumner.) ABDUR KaHIM ft 
N’AKAIN Das AURORA. (1922)501. A. 84 (88 90)» 
50 C 329 (334)= 32 M. L. T. 163 = 17 L. W. 509= 
25 Bod L B 670=38 C.L.J.242' 
(1923) M. W. N. 441 - 28 C. W. N. 121 - 
A I B 1923 P C 44=71 LC. 646- 
44 M. L.J.624. 


- Validity sf JfJie.ithii in latter (tie—Muulm* 

WM Vaulting At tf 191 S-Efeet tf. 

1'wlef the Mossalman Wakf Validating Act of 1913 a 
wakf i* not rendered invalid hecaove it appeals that the 
main objeet of the settlor was to make a settlement of to 
property on his family rather than to devote it to what are 
ordinarily understood A' charitable purposes whereas, with 
regard to wakfs created before the passing of the Act. the 
test Mill is. was there a substantial dedication of the pro- 
perties included in the wakf to charitable purposes? The 
test may sometimes be difficult of application, and in ap¬ 
plying it the Court*, especially since the passing of the Act. 
will not be disposed to construe the provisions of the died 
too strictly; but still the question must remain whether the 
properties included in the wakf have been substantially 
dedkateJ lo charity. or whether they have been pit in, ° 
wakf by the selttlof with the real object of effecting son* 

(vawNirit al.tr iv.r..irk »» in, inttinrr. that of nSK- 


Don-charitable purpose >uch as. for instance, that of mak¬ 
ing a family settlement of his property which would oth«- 
•i'e be invalid a* oppued to the Mahomedan la* 
succession (374). The law as laid down by the Board i*. 
that the property must be substantially dedicated to 
charity, not that the gift to charity should be wW** 1 " 
(380). (Sir JAf ll’a/lil). BALLA MAL ft ATA ULUH 
Khan. (1927) 541. A. 372- 91*^^; 

4 0 W. N. 705 a (1927) M W.N.58 (fl- 
46 C. L. J. 188-103 L C. 518 - 29 Bom. L- *•»" 
31 C. W. N. 1092 - 8 Pal. L. T. 699 = 261*710 
A. L B 1927 P. C. 191-26 A. J-J•»- 
29 PnnJ.L B.l-63 M W-** 


Charitable uses-Substantial dedication to. 


over the administration 0 f charities could in a court of law 
compel them to do their duty and <ewire the doe adminis¬ 
tration of the trust fund. 

/AM. that the effect of the instrument in question in the 
case was not to give the trust property in substance to the 
family of the grantors but to give it in substance to the 
charitable purposes named in it. and that the instrument 
was a valid deed of wakf under the Mahomedan Law. 
(hr,l Atiimm). MUTU RaM.ANATHAN CHETTUR r. 
VaVa LEYVA! MaRAKAYAR. (1916) 44 I A. 21 = 
40 M. 116 =21 C.W.N 521 = 1 Pat. L W. 394 = 
21 M. L. T. 215= 25 C. L. J 224 = 19 Bom. L B 401= 
(1917) M. W. N. 180=5 L. W. 293 = 15 A. L. J. 139= 
391. C. 235 = 32 M L. J. 101. 


- Validity -4 iUuation if <au tf. 

Where there is a substantial dedication of property ~ 
charitable and religious purposes, the dedication. j» <^ 
absence of any legal objection, is not invalid aecoraing 

Mahomedan U» (498). (Viutunt C**) bV6U 
AM.ATUL FATEMA BIBI r. ABDUL ALIM SAHIB 

(1920) 12 L W. 497 =(1920) MLW.N-324 
24 C. W. N. 494 -69 L 0.1 - g ^ ^ J j M l36> 


Delivery of Possession. 

-Necessity. See MAHOMEDAN Law-GIFT-UT . • 

VARY OF POSSESSION-WAKF. (1926) 54 L A^S3 ( ^ 

- .Vereisity—Digesting by settler tf Jl '* 

smbitet tf gift-Xeeeuity alst cf-Sksa lav. 

Under the Shia law. wakfs or gifts for chanuwep- 
poses are not valid unless possession is given w 
fertber the wakif or settlor ought not to retain ... 

any interest in the subject of the gift. This UIItr “ 


THE PRIVY COUNCIL DIGEST 


MAHOMEDAN LAW-(t 7*dd.) 

Wakf-Dodication of property to 

Delivery of kjssession-(c#*/.) 

lion operates as a check on the creation of wakf' w* from 
purely religious motives, but with a tie* of defeating the 
rights of heirs and transmitting the possession and control 
of the settlor's prop.ity after hi' death toUbet n 

the character of mulawalKt (3D7.) [Sir JAn IYjI/u.) 
Abadi Begum p. Kaniz Zainab. i 1926) MIA 33- 
6 Pat. 359 -15C. L J 408-25L W 710 = 
26A.L.J. 51=( 1927} M W N 12 
4 O W N 153=38 M L T (P C )33 
8 Pat L T 107 = 99 L C 669 (2> = 31C.WN 365- 
29 Bom L R. 763-A: I R 1927 PC-52- 
52 M LJ. 430 

- SdtUr kimult 

tau tf—Mtdt 4 

Under the Shia la* a deed of »akf i' n* vaiiJ unle« 
possession is given under it. The possession given muM be 
such as the case admits. 

Where, in a case in which the settlor constituted M 
the first mutawalli of a wakf. *he dial not for a period of 
25 yean after the date of the deed obtain mutatMi of 
names hy getting herself entered in the ptbfcc registry as 
holding the »akf property as mutawalli and. at the e*p«ra 
lion of that period, when the pubftc record of light' foe |l. 
area in which the property was situated was prepared I* the 
revenue authority, after the fullest notice and inqwiiy. th- 
settlor was again registered a* regards nearly the entire 
properly a» malik or full owner. ktU that poMC'sior wa« 
not shown to lave l«en given «o as to satisfy the «**diti-* 
of the Shia law to that effect, and that the wakf was not 
valid (43 4 ) (Sir M" Wallit.) ABADI BlGUM ». 
Kaniz Zainab. (1926)54 1 A. 33 -6 Pat 359 = 
460. L. J.408 25L W 710 25 A L J 61- 
(1927)M W N 12 40 W N 153 
38 M L T < P C.) 33 - 8 Pat L T 107 
99 1. C 669(2)-31 0 W N 316' 
29 Bom L R 763 3 A L B 1927 P. C. 52 
62 M L J. 430 

When the settlor constitutes herself mutavalli or tru'tee 
of the wakf. it is, of course, impowil k for her to hand 
over possession a* malik or owner to herself as mutawalli 
or trustee of the endowment, but it is me* the lt-« iwcum 
lent on her to give such possession as the case admits. The 
obvious and ordinaty means of showing the change in the 
character of her possession will be l«y mutation n| names 
that is to say. by gt"'"6 herself entered m the pj'*c 
reciMry as holding as mutawalli (43.) (Jir JAn H’Ms.) 
ABADI BEGI N! f. RANK Z.AISAB. (1926JMI.A 33- 

6 Pat 359 - 45C L J 408 25 L W.710- 
26 A. L.J. 61-0927)M W N 12-4 0 W N 153 • 
38 M L T.fP C. 133- 8 Pat L.T. 107- 
99 1 .0.669(2)-31 C.WN 365 29 Bom L R 763- 
AIR 1927 P C 62 = 62 M L J. 430 

F.VIDESCE OF. 

_ MminiilniMt rtttrdt— Trtalmt-a 4 p,ap,rty »» 

-MtHoiaf-Yalnto/. 

Where the que-iion wa« whether a document executed by 
a Hindu ruler in the year 1*40 cieated a wakf of three 
village* to 1. the royal physician. Mi that the metbed 
in which the propcity had l*en treated on the administra¬ 
tive records might throw light on the quest**. 

This thing is not conclusive. 1*1 h a emumstame worthy 
of consideration (195.) [Urd Ska*.) MUHAMMAD 
RAZA f. YADGAB HUSSAIN. (1924) 611. A 192- 
61 0. 448 (449)-L. B. 6 P. C. 76- 7 N. L. J. 116 = 
20 L W. 3-28C.W.N. 937 21 N LB 1 = 
(1924) M. W. N. 447 - A. I B 1924 P.C. 109 = 
801. 0. 645- 34 M L T. 83. 


MAHOMEDAN LAW-«7W.) 

W'akf—Dedicatiou of property to-(CW«/.) 
Evidence oMtVW.) 

- Grant/, and kn tMttttMt—Atliagi nr Hat,moth 4 

—Vabu of. 

Where the question was whether a document executed 
by a Hindu ruler in the year 1840 created a wakf of three 
villages to Y. the royal physician. ktU that in all such 
caves the actings or statements of the grantee or his sac- 
cevsor might be relevantly taken into account as to their 
interpretation of the original giant. 

These things are not conclusive, but are circumstances 
worthy of consideration (195.) (Urd Ska*.) MUHAMMAD 
Baza r. Yadgar Hussain. (1924)51 1. A 192 
51C 446(449)- L R 5 P. C 76 7 N L J. 116= 
20 L W 3 = 28 C. W. N. 937 -21 N. L R. 1- 
(1924) M W. N. 447 A I R 1924 P C. 109 
801 C 645 -34 M. L. T. 83. 

-User, though no dedication—Effect St, PUNJAB 

Laud Revenue act or ig77-S. 44. 

(1912)401 A. 18-40C 297. 

Illusory gift or. 

- Grant,,‘t dtit/ndanti-J-ailurt 4 a/t—Gi/t /<• 

.kanlaV, mu i la talt tint tnty afttr. 

Quart whether a gift of property to charitabir u»es 
whkh i* only to tale effect after the failure of all the 
grantor's dcHend.nts is an illusory gift (37). [Uni 
HAk**u). Shaik Mahomed AhsanuliaChovvdmry 
r. AM VRCHAND KUNDU. (1889) 171 A. 28 

17 C. 498 (509)-5Sar. 476 

- Tot. 

A gift may be illusory whether from its small amount or 
from its uncertainty and remoteness. If a man weic to 
•ettle a crore of rupees. *nd provide ten for the poor, that 
w.*ki lie at once recognised as illusory. It is equally illu¬ 
sory to make a provision for the poor under which they are 
not entitled to receive a ruptt till after the- total extinction 
of a family; possibly not foi hundred* of years; possibly 
not ■■til the property had vanished away under the wasting 
agencies of hugation or malfeasance or misfortune; cer¬ 
tainly not a* long a* there exists on the earth one of those 
objects whom the donors really cared to maintain in a high 

E lion (W). (Urd /fMmu). A BUL FATA MaHOMED 
AK P. RUSSOMOY llHUR CHOWDHRY. 

(1894 ) 22 I. A. 76 = 22 C. 619 (634)- 6 Sar 672 

Poor—Gift io. 

- Pamir utl/rmtnt if of Huff import, ultima!,. 

It was indeed contended that a family settlement of itself 
imports an ultimate gift to the poor. But no authority has 
been adduced for that proposition (37). I Urd HAkcuu.) 
Sheik Mahomed ahsanulla Chowdhrv amar- 
CHAND KUNDU. (1889)171. A. 28- 

17 c. 498(609 10)-5 Sar 476. 

-Illowy gift-Test. S„ MAHOMEDAN Law- 

Wakf-Dedicaiion of property to-Illdsory 
GIFT or—TE5T. (1894 ) 221 A. 76(89) = 

22 C. 619 (634). 

--Perpetual family settlement expressly made as wakf 

—Vanity-Ultimate gift to the poor. St, MAHOMEDAN 
U»-WaKF-DF.D 1CA7IOSOF PROPERTY TO-VAIt- 
nm o»-P erpetual Famii.v Settlemfnt. etc. 

(1894) 221. A. 76 (88) = 22 C. 619 (632 3). 
Setmor's tamily—Provision for. 

- PeramuMUj •/. 

Their Iwdships do not attempt in this case to lay down 
any precise definitkm of what will constitute a valid wakf. 
or to determine how far provisions for the grantor’s family 
may be engrafted ci> such a settlement without destroying 



THE PRIVY COUNCIL DIGEST 


MAHOMEDAN LAW 
Wakf-Dcdlcation of property to—(0*»^.) 

HTIIOR'S F- 'MU V— PROVISION 
il» chamtu . 1 * 4 .luiil tMr piit. On the one fund there i* 
p««! gr.Hjml (■* h4!in; ih.il pi .vision. f«< the family cut 
of the grantor* property may be consMmi with tbe gift of 
it as wakf. On iIkt other haml. accordm- t« M..hon*dan 
bw. a gift is not pul a* .1 wakf unfc«* ibar i* jvilwan- 
tij| (ledi.ation <>f property to.haiitJAe u--> at *orar pniol 

of time or other (37). M Mw), sheik Maho- 
Mtn AHSAMI I U ( H<m|,HRV .*. AH WOUND KlNDU. 
(1889117 I. A. 28 - 17 C 498 (509»=5 Sar 476. 
S.KHC authorities far a* to hold that for a raid 
vvakf (he property *houH I, **4rly dedicated to pie** u*ev 
Ikit this Board held in L R. 1/ I. A. 28 that proves for 
the family out of the grantor’* property may hr consent 
with the gift of it as wakf (88). (L»,J //Mmv). ABl’L 

Fata Mahomed Ishak Russomoy dhur Chow. 
"HRY. (1894)221 A. 76 = 22C 619(633)= 

6 Sar. 672 

Validity or. 

—— CMtiti^SnhtinlMl <ift U thinly .* lahtoMtul 
Mu,Hu n ,<f pr.’ftrlift t,< tkmty. 

The lavras bkl down by the Board n. that the pro 
liertics niu»t be suktantially dedicated to charity, not. 
that the gift to charily .lumkl be substantial (380). (S„ 
M" IIalln). Balu MAL r-.ATA ULUH KHAN 

(1927)641 A 372- 
9 Lab 203-4 0 W N 705- 
(1927) M. W N 581 (2) -46 C L.J 188 - 
1031 C 5,8-29 Boo L B 1289 
31 C. W. N. 1092 8 Pat. L T 699-26 L W 710- 
A I R 1927P C 191-26 A L J 22- 
29 Pun) L R.1-53M L J. 166 
~t^ruuUmn,atr.u/f m+1. *,H 

1 here is a great preponderance of auth-wity against the 
contention that, where there i* an ultimate gift for the poo- 

iSIk • ab,h,l FaTa Mahomed 

ishakrussomoy iihur Chowdnry. 

(1894) 221. A. 76 - 22 C 619 <632 3)- 6 Sar. 672 

j-—/VrA#W /Et«w/r NUhmrn in n*m< *f rHiyUm, 

“i Rh C . 0u, 1 ' •« “> have been contended that a 

Rift to the donor» descendants without any mention of ih, 

!* a Bjkf: ■*"'> that the 
Mahomedan Law intends that perpetual family w>tbmni> 

in L. R. 7 I A. at p. 37 this Board held that according t 0 
Mahomedan l aw. a gift was no: good as a wakf unLs 
here was a substantial dedication ,4 the pruwrtv to chant- 
ahtej.se, at some period of time 0 , .*ha That Ta 

U>). iurjfffHmt ). Abu. Fata Mahomed Ismak 
v . Kasamava Dhur Chouohry. 

(1894) 22 1. A. 76.22C. 619 ( 630)-6 Sar 572 

Word - Wakf "-Use or. 

~ ’Necessity. See Mahomedan Law—Wakf— 

Creation or— Word "\v«r 

Wakf-Deed of. 

Oxwniip cf frofoty m can f ( 7 

fo iZ l "™ 3 ' 0r <!wd 0f {hiri,abte ««*. ran as 


MAHOMEDAN LAW-fC^nf.) 

Wakf-Deed of-(feW.) 

power. 1 divoted nyseif of the connection of ownenhip and 
prr^rietary possession thereof, and placed it into the prop¬ 
rietary possession of Him who is the real owner, that is 
God. and changed my temporary possession known as prop 
rietary possession into that of a ’muttraUr (superintendent). 
From thi> day. the said property no longer belongs to at. 
It hetags to God. I am in possession thereof as a super¬ 
intendent. that is. as a trustee for those who are according 
to the objects of the said wakf entitled to be. in any way. 
Wfited thereby. I shall remain to be myself the 
Miperintendent thereof during my lifetime or so long as I 
wish to be so. After that one who shall be appointed bj 
me shMl be the ‘uperintendent. Such ^rson shall cm- 
tince to remain the superintendent after my death, until he 
:< duly removed. The said superintendent or I or any other 
person, acting as a superintendent of the 'wakf property, 
•ball hair all sack powers of managing and protecting the 
-aid property a, are possessed by an owner of property or 
were po-se»sed by me before tbe ‘wakf’ provided that the 
said person' (superintendents)) shall have no right to clain 
ownership therein or do anything which may be inccmis- 
tent with the objects of the ‘wakf’. or to sell, mortgage or 
transfer it in any other way’. 

HtM, 1 Hat the wakfnama did not requite registratk* 
under the Registration Act. 

Tbe argument that the deed require, registration depends 
for its validity opai the assumption that the trustees of tbe 
wakfnama stood in the same relation to the trust thit 
trusters to whom property had been validly assigned would 
•land over here (England). Such is not the case. The 
wakfnama itsdf dee^ not purport to assign property to 
»'**«* <231 \ If analogic sought between people holding 
•imilar interests over here and the trustees who would tmke 
charge of the pioperty under tbe deed in qucticn. the 
truster' would be more closely allied to receivers and 
manager* appointed over properly in this country than to 
trustee* in whom the property is absolutely vested. A 
receiver and manager by virtue of his appointment has no 
e*tatein tbe property he is called upon to control; he 
pas-e*sc powers over it but not an interest in it, and tbe 
appointment of others in hi* place would by itself effect m 
transfer of ownership. The same thing is tree of tbe 
trustees under this deed. They are superintendents of tbe 
property. The further use of tbe term " trustee " is apt«« 
mislead until this distinction is lornc in mind. They are 
trustee, in the general sense that every man is a trustee to 
whom is entrusted the duty of managing and controlling 
property that belongs to another (232.) {Ltrd Biutmaili'l 

Muhammad Rustam ali ». Mushtaq Husain. 

(1920)47 I. A. 224 = 42 A. 609 (616-W- 

(1920) M W. N. 665-18 A. L. J- lOW" 
12 L W. 539 - 28 M. L- T. 220«671. C. 

S9M.L.J- 263- 

- Emm/Itm *f—entity (««»( 4iipm»t 

mi*J)—Pre'f cf. . 

The question was whether a (teed of wakf *Bn» J 
H. a Mahomedan of the age of about 67 years, ought 
be set aside upon the ground that his mind was» domi¬ 
nated by two nephews, who managed his business, that 
transaction ought not to stand. he 

The Courts below concurrently found that H. 
executed tbe deed, was ccm^s mentis, was of a sound « 
posing mind, and was in no way disqualified by hi* 
mities from understanding what he was doing. " “ 
for some seven years after the date of the execution of 
deed. and. during the rest of his iife. he not only * 
challenged the deed, but there was evidence that be 
cognised it, spoke of it as being in enstet»«< *•“ p 
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MAHOMEDAN LAW-(CMtf.) 

Wakf-Deed of-(CWd.) 

effect to it. he himself having been named in it as the 
mutwali during his lifetime. He did not denude himself of 
the whole of his property, but reserved a •ub'tantial portico 
for the maintenance of himself ami hi> wife. He him¬ 
self childless. The deed w.i\ in no rop>et umwroonaUe. 
and was such a> a reasonable ami piously di'purod Mafco- 
medan might have chosen to enter into. The only thing 


MAHOMEDAN LAW-(C,W.) 

Wakf—Invalidity of—Rights based on-Rellnquish- 
cent of. by Contract for valuable consideration 

—(CVatf.) 

agreement'of 1861** a bar to the enforcement of any 
such right. 

The agreements of I $01 were coattail' for valuable con- 
sdrralwei. Th<x contracts were contrails that the panic* 
tnruogh whom the plaintiffs in the* pn<evdi»g» claim. 


Ue ami pi-wdy disposed Maho **«*’•■ Tho< contracts were 
to enter into. The only thing ,n '°«S h the P-a.nl,M. in 


that could be said against it. or that wa* said agima it. in "*”****4 ,,IJ ' * uufcl a " H ' »« ,hc "" ( 

substance was that it conferred Certain lenefits up*, tW ^ ** *«*« «» * 

two nephews, because one was appointed mutawalli after // the place of s^h r.ght' they obtained the benefit of an 
himself, and the other was appointed sipenhor. and pro »« »«»«•*. J? W* 

vision was made for their emoluments am! «pei.*>. »•* Hl™"« »"* «oard in 

The Court l*lo« was of opinion that .uch pros»i> V ■ H*.*** 1 d 7 f " d u P° n " IC 

not at all unreasonable in amount or in charaster. and that 1 '** « »c plaintiff *!*. tu-k those pumlmp 

as a matter of fait the deed was ihe .li'poition of H I J* "*N»"‘Uiming through one of the mginal guntors 
himself, made with an understanding mind, free fromdonti- the w*Lf or whether he wa* a DcrsOn. win fact he 
nation or coercion or undue indueme by others The- " 1V * h " ,hj -C h •»"** ** i a» of original grantors. 
Court below aho found that he WWMl coerced of domi | *£ ■«* ”. **?■* “ to "* bCTcfit 01 lht "W 
nated in any way from that lime to the day of his death, t m “*“ ,hr *“• *"J ntk,J 
Their Lordships, concurring in Ihe fadings of the Court *">" «»>« "* were cm,.led to the 

Wow. affirm^ its dr.'..mm farm . 4 the widft «f <«!■»*« J***£ “ft I 1 '"' 1 ") '*> 
gift. (Lord Sumutr). MIMA FlM Will f. MIMA *»***tmcwt of lSb|. though they had not prayed for it 
YaKUB BtC. (1924 ) 51 C L J. 131 34CWN 813 

31 L W. 317 -1211 C 236 A.I R 1930 P C 38 - Th< ,0 ,hf ‘ h **' >' - *•*» "«•»< ami the plamutfs 
87 I.C.702 (1925) A.IR. PC 101 6L R PC 55 ' - ’ *»* '•’»■> 

12 0 L J 98 27 OC 346 •*** ■ <H *** larger light. U, ,J Hu.kmuittr ). 

n^Mins.un „r ^awai Khajah II»bibit.hh Sahib t*. kajaJanaki 

Wakt-OidiluibUot. N.THkm (MH)MCW.lJl M0.W.K313- 

-Removal from odke of-(.round'. Sr. MaHO- 311 W. 317 1211. C 236 AIR 1930 PC. 38- 

medan Law—Wakf - Mvtwau- Removal imu 58 M L j 252 

OFFICE OF. (1928 ) 6IMLJ 692 Wakf-Mulwall 

Wakf—Hlndu-Gtanl to Mahcwdan com He.k o»-Soccession to office 

DUDlty by. - /’rxiu^m ,n naf/iMaM (*r—/hml kfir Jiifiit/i- 

- >•/ :.«*/ it >«» k. I /uJ—Xtil knt if oUiiltJ. 

Quart whether a grant h> a Hindu U. a Mihormdao | h> a wakfnaou a Mah-mdan gommsl l 9 the Shiah 


community is incompetent a. the foundation of a «akf U.dnSaitd a part of his property to \arioo» religbsus 
(199). (/W3M MlHtmuo kua \ p,^. imWingamos,m- and a khaikah andap^cnf 

HUSSAIN. (1924) 51 I A 192• 51 C 446(454) ^ , 1 / t 0 be the nutwalh or ne.utor thereof. He >h n 


purj.*s. imrrnnramosiae and a ktunUh and appoint- 
HUSSAIN. (MM) M I-A m-wI c « v to be the mutwalb WriH thereof. He also 

„ „ *«*-' *? L /f JA 6 m W M*J 17 hl ' A as a naib or .leputy mutwalli. 

^ lo the deed for Ihe -rtccevion to the 

AIR. (1924; PC 109 80IC 645 34 M LT 83 o&eof mutwalb wa* in these terms:- 


Wakf-Invalldity of—Rights based on- 
ReUnqulshment of. by contract for valuable 
consideration 


-In the event of 4i(km". nefligence or diwovery of 
rr.i'anrroprhtioo on the part of the- mutwalli. I or my 
heirs 'hall be at liberty to rb-pen* with the *11 ices of 


-IVkut umAtult I. —C/nm 1 *.,m ihe sard r utwalli and in ca* of death nr dismi'sil of any 


xrilh—MatnUiHjkltlf - Etlrfftl. 


mutwalli. if any heir btkmging to the Imamia sect and 


In 1846 and IW* wakfs were mated by the mmiUo of competent enough to administer the wakf properly lie not 
a Mabomedan family for the wnefil first of the grantors left to the mutwalb. the naib mutwalb shall succeed him 


them>elves. “ ami then our ilcscendaiM* ami 


as mutwalli. and a naib mutwalli shall be appointed from 


ration after generation, th-n our relative., and then the among his (naib mutwalli’s) heirs. In the event of 
poor and destitute." In l*«0 prrceedings were taken by a no heir of the mutawalli and the naib mutavralli being found 

1 > .1 11_... _. 1. 1.. I . ___.. ........... 


numlier of people interested in Ihe allowances 


fit to manage the **tf prcperiy, se|«tion shall be made of 


virtue of the wakf* claiming that the wakfs were bad. , a competent prrvm fr«n among the heirs of me, the ettCU- 
Those proceerling. were c.m.promi'ed by an agreement, taut " 

dated 268-1881. whkb declared that the wakfs in rjut'tion V. the mutawalli. died, and on his death bi' widow cuc.ec- 
were valid anrl binding deed*, arxl that. sa»e a» provided ded to the Uuhut or goierranteol the uvtf that had Ireen 
by them the parties thereto had no claim to or intcteU in entrusted to him onder the She died, survived 

any of the properties in the pA.'cs'ioo of Ihe MutwalH under by a daughter and a grand daughter, the appellant. The 
the wakf*. A* a coOMderation for that arrangement on daughter was found to be *« (rm^mt/.lir. The grand- 
their part, an agreement wav made pro Wing for the pay daughter thereupon elaimtd the office of mutawalli. The 
ment by the mutwalis to each individual a certain fixed plaintiff, a ear of the executant of the wakftumu. disputed 
allowance out of the income of the wakf pr-perty. thus krUllt. alleging that as the daughter of. 1/ the direct heir 
substituting right* under a definite bargain for dis-retiveury lo hts widow, was imane and incompetent to be the muta- 
rights under the wakf*. walE. the Uulut had passed to the line of the dedicator, 

In a suit subsequently brought by perrons, who darned and he instituted a suit to oust the appellant from the cover- 
through the original grantors, for posse^on of the wakf tuue of the aw#/. 

propertie on (be ground that the waifs were void and that II,Id. reversing the High Court, that, on the (roe const- 
the property reverted bark to the grantor*. lhr«-gb when rwtk* of the mI/nm, so U.g as the deceased mutawalli 
they claimed, Md, following L.R. 49 I.A. 153. that the left a tdatioo competent to inherit to him and otherwise 
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MAHOMEDAN LAW-- C-.tJ . 1 

Wakf—Mutwall—(<W^.) 

IlEIK DK—lO Of MCE—((' *J.) 
qualified I" .Hlmini'tcr lh.- theo&e«d mutawalli <c«M 
nvt rcvcil in tli* dediviM"* htii* a“d 
tu» compc-it-ut t«i curry "n il»‘ adminblrutk*. 'Ik- ** ewti 
\M to succeed to the and iv-t the plaintiff. 

1'iulvr the Mahnnwdan l-i». if •> daughter. who mould 
Ik t-nlilktl to inherit. i> excluded by di*quali5caiic*. her 
daughter. if qualified, woukl inherit. Awl under the wakf 
nama it i» only in the event of no heir •>/ the nteU»alii and 
the luib mot.iK.illi being f"*ai*l fi* to manage the wakf pro 
|mty. that eelnli "0 i* to I*- mailr of a competent jxison 
from among the b,ii> to thi witi'. (Mr. Im/r Vi.' BlBl 
AKH I AKI BF.t .l’M .*■ I III IUS ALL (1922)18 L W. 193 
(1923 M W N 793 32M L T. (P C )81- 
LEiPC 90-0923) PC 11-711 C 621 = 
15 M L J. 359(362 3). 
Cushion and rights of. 

-A„ MaIIOMHi.W I-AW-WaKF— fttOpLKlV «f- 

«»w\KS>Hi»' ok (1921) 481 A 302 ( 315)- 

44 M 831(843). 

I'KUPLK I \ UK W.VKK 

-5V. I'NIlEK VI Ahr-I'KOPERTV OK 

REMOVAL FROM UmCl OF-GtOUXUS- 

- Antrim ft * "h!/ hilt !•> Proftrtyoi mil—Mil 

manag/m/nt of truit—Mtioppr.pniii.n of Umt f—U- 
The law of linlia in*i*t> upon honest administration and 
management of a wakf or idigwuc institution and upon 
conformity to. awl not defianc- of. thetniq* foe which 
Midi .in in*tilulH* i* c-MaHished. ami a Uexh of lh*** 
obligation* i» a giouml foe removal from .At. 

The Haling u|» by a tiu»t*e of title to various p>HK-v*. if 
not to the wh«*\ of the trust property as hi* own per*«nal 
c-tale may n"t »f it** If I* a *ultic*nt grewnd foe removal 
of the tru*tee faun office in a . are in which theie ha* l*en 
a mistaken impre"ion a* to right but no mi'maougement 
of the <ru»r. Su* h a ca*e would 1* a unique Case requiring 
very* special pt«*»f. 

Where the truMee had not merely *et up hi* «»wn title to 
the (Hi*: property. Iwt hail alienated various portions thereof, 
averting in the sale <ked* granted hy him that the property 
wj» his onn. and had Ic.-ride* neglected eury one of the 
duties impoMil on him as tiustee and nu*aty>ropri ited the 
income of lh* tru*t property. ktU that the High t'ourt was 
justified in having removed him from hi* otfce. (Lord 

Stair.) Mussammat IUissain Bibi ;.Sayad Nur Ht-s 
SAIN SlIAH. (1928) 47 CLJ. 542 30 Bom L B 849 
26A L.J. 471=32 C W N 769 • 
29 Punj L R 392 28 L W 30-1091. C 52 = 
A I. R 1928 P C. 106 64 M L. J. 692 
SETTLOR HIMSFU. 

- M/awintt ftx/J for •ntilixaHi—Apfrofnatien of— 

P/rmiinbility. 

The wakf «* *<?tlor can lawfully take the allowance 
fixed for the mutawalli generally when He him-df holds the 
otficc- (39.) {Sir JAa SVal/ii.) ABADI BfCUM r. KaNIZ 
ZANIAB. < 1926 ) 541 A 33 = 6 Pat 359 = 

45C.L J. 408--25 L W. 710=25 A L J. 51» 
(1027) M. W. N. 12 = 4 0. W. N. 153 = 
38 M L T (P C ) 33 = 8 Pat. L T . 107 = 
991 C.669(2)=31 C.W N 365 -29 Bom L R 763 — 
A. I R (1927) P. C. 52=52 M L J. 430. 

—-Delivery of p.."es.*ion in case of—Necevity of. foe 

validity of wakf—Mo*le of >u-h delivery. S.t MaHOXIEDAX 
Law—Wakf—Dedication of property to—deli- 

VF.RY OF POSSESSION. 

—-Life inU’f't in bulk of interns of :.uF' fr/forty— 
RasnatioH Us Him,/If of. xhilt lismg mint soUry ftr 
ut it non —EUttt of—Validity of aw kf in sou of. 


MAHOMEDAN LAW-ttVW.) 

Wakf—Mutwali—( Ctmtd.) 

SETTLOR HIMSELF—( Could.) 

StmUt.—A wakf in which the wakif reserves the bulk cf 
the inccmt for herself as mutawalli during her own lifetime 
wkil*t fixing a mo*lc*t silary for the mutawallis who succeed 
her is w holly v wd and «annul be held valid even to the 
extent of the unrex-rved income. 

It is an entire departure from the principle that it is a 
ceooition of the validity of the wakf that the wakif should 
not reserve any interest in the endowed property for himself 
to bold that where the wakif re*erves a porticm of the 
intone for himself tbe wakf only fails as to property safi 
cient to pnxloce the reserved income and is good as to the 
resl. 

The rule that the settlor when mutawalli can take the 
salary fixed for mutawallis gentialy it really no exceptku, 
foe in that cate he takes in his capacity as mutawalli aid 
not in his capacity at settlor. (Sir John IVallit.) ABADI 
Ml KANIZZAINAB (1926)54 I. A.33 (401)- 
6 Pat 359 -45 C. L. J 408 j 25 L W. 710- 
26 A L J. 51 -(1927) M W. N. 12 = 4 O.W.N.163- 
38M L T (P.C.)33 = 8Pat L.T.107- 
991 C 669(2' 31 C W N 365 = 29 Bon. L. B 763= 
A I. R 1927 P.C 62 - 62 M L J. 430 

- Lift mtsr/it in portion of intomt or umfrntl •! 

xotffr.p rty—Rsuriatiou of undtr (flour of mutual)! 
tll.ruvnto—Ptni hi till ty—Portion rtitntd for in tttt" 
of al/ruuntt ft/.I for mt/stding mutualit. 

Where, umler oJour of fixing her w!ary as first »«U 
•illi «f a «»kf. the *citk>i leally reterved foe her lifetime» 
[whko of tbe income or UMifruct of the property far m 
ex.e*s of what was aligned in the deed creating the wakf to 
future mutawallis nr coukl rca*ooab|y have been assigned 10 
then. ktld. that there wa* a clear v iolalion of the cooditioo 
impmed by tbe Shia law that tbe wakif should not retain 
any brmfii for him*elf, and that the fad that there «as 
enough left for the performance of the charities was imma¬ 
terial (5^>. (Sir Mm H’a/lti.) ABADI BEGUM P> hAM' 
ZaiNaB. (1926)641. A. 33-6 Pat. 3J9- 

45 C L J. 408 25 L. W. 710=25 A. L. J- 61 J 
(1927) M.W N. 12=40. W.N M- 
38 M LT (P C.) 33-8Pat. L.T.1W- 
991. C. 669 (2) - 31 C. W N 365 - 29 Bom. L. R ™ 
AIR 1927 P. C. 52 “ 62 M. L. J ^ 

-Owrer*hip of wakf property in case of .Sit MA»J 

mfiian Law—Wakf—Property of-OwnershipO'- 

(1922)50 I. A. 84 (90 1)-50 C 329(3361- 

Wakf-Personal grant subject to condition ol malD 
tainlng Imambara or. 

- Tot- D/cd — C/mtrn/tion of. . 

In the year 1M0 a Hindu ruler executed adoM«^ 
which ran as follows :— . „ 

"The village of .Mauxi G in this pargana is 
x k,» to 1' - (the royal physician) " for the mwW « ® 
lir Hussain, with all income of laiwl revenue. Pandhan «* 
income, kalah and mango groves, foe ev er from the jo 
OKnceenent of the current year. It is assessed to a re 
Ks. 401-12-0. Vou may therefore continue (he 4 

year to year and generation to generation Dont exjwc 
fresh saiud every year." .. hrt 

Y continued in possession of the temple until j **5 . ^ 
he died. The moltaia village was then resumed. 
a gram was continued in the name of his son B. 
dence showed that B"i own position was not that o 
derive claim to the mutawalliship of that property 
endowment as a wakf. but an allegation of joint 
and possession with bis brother, subject to respecting 
conditions of the grant. 
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MAHOMEDAN LAW-(t«art) 

Wakf—Personal grant subject to condition of 
maintaining Imambara or— 

Held, that ihe grant %» not a wakf. bat wa* a personal 
grant to Y nMeom/ili.mi. 

That condition was two fold :(D tkr cip**o of tbc, 
temple shook! be defrayed from the rev or*; (?) a irpoct 
should be submitted to the Govrn>mcut for san-iion. {La* 4 

Skw.) Muhammad Raza v. Yaioak Hussain. 

(1921) 611 A 192,197 8) = 51C 446 (452) - 
L R 5P C 76 = 7 N. L J. 116 = 201. W.3- 
28 C. W. N 937 - 21 N.L.R 1 - (1924) M W. N 447 
34 M . L T 83 - 801. C 615; A I R 1924 P C 109 
Wakf-Propeity of 

ALIENATION Or. BV Ml/1 "AM OK SaJJIDvNAnHIN. 

- Validily. 

An alienation, condhional or absolute. of property ; 
luted wakf or appropriated by the Mutwali « Sajpdaruskiu 
of the religious institution is illegal (422‘. ( Mr Ju>n.r 
Potanonet) IEWUN DOSS Sah< 0 r. SH »H Ki B»k OOD 
DEEN. 11841) 2 MI A 390 6 WBJ- 

1 Sutb 100 1 Sar 206 

ALIENATION. OTHERWISE UXUVrU.m MVIWUMH 

—Kami's leave rot. 

- Aff/ieatio* for Hauor ./A/ tike nt—htd.nu 

c t-Aho«t of-PremmfUom of I,at. m .air o/-Pr fn.tr 
—Eudenee Ml. .V. Ill -Eire!. 

The provisions of S. Ill of th- Evidence Aet do nu 
prevent the infereme of a consent hy the Kan to an alreru 
lion of wakf property by a mutwalli in the ub-meof any 
evidence of an application to the kaa foe Wave, or n*e 
other proved fact of that kind. The rructer i» ine «l a 
presumption. Itt'ed on the pofcy of the law. but cun cem- 
tidered as an infereme loan proved lack the Wave pre*um. 
ed is a thing which may well be regarded as likely to have 
happened. (Km*.*/ Summer.) S\W M.AHAMMAD MaZAI 
TAKAL-MUSAVI «-. HUM JAIM»A Kit AT UN AND 
OTHEKS. (1930 ) 34 C. W. N 162 1930ALJ.377- 
32 Bom LR 633 - 51 CL J. 346- 
AIR 1930 P C. 103 • 58 M. L J C41. 

_ —FJffrt of. on taliJilf <■/ aliemtion—flaiil of nJr 

at la Iron. . ... 

Under the Makoncdan law an almtfmaf wakf property 
by way of a permanent tenure ala filed rent, otherwise 
unlawful, is. with the leave of the kaa. permi«iUc to a 
mutwali. .... 

Even if the leave id a ka/r is no. a ranty and perhaps 
obsolescent. Mill, in more awient times and in different 
social circumstances, resort to it may well have been com 
mon; otherwise, indeed, how came the rule to be recorded as 
existing and long established in learned and formal treat,**? 
What is now. as is only loo well known, commonly achieved 

B by usurpation' ami breaches of tnisc on the part 
rlinquent mutwallis. may in earlier and purer times have 
been regularly done in conformity with the preemptions of 
(Ik law AViumKt Sumner.) SV»D MvHOMED Ma Za»»AR 
Al. MUSAVItr.BlW JABFDV KHATUN AND "THFR* 

(1930)31 C. W N 462-1930 A L J. 377 = 
32Bom L R 633 = 61 C L J 346 = 
A. I. R 1930 P. C. 103 - 58 M L. J. 641 

__ Period tetMen 1772 and \*\1-Grant of Irate dm, 

iHg-PWfti" of— Prcfn/lT- . 

Quaere whether, in regard to a perwl Uginning ntf Wkr 
than 1772. and ending noc later than |M3. it mould be im¬ 
proper to make the presumption of an unter order! grant of 
leave, by the kari at some unknown time within tbx limits 
for an alienation, otherwise unlawful, of wakf property l f 
a mutwalli. {Viscount Sumter.) SYED MAHOMED Ma- 


MAHOMEDAN LAW -(Cold.) 

Wakf-Property of -{Cents.) 

Alienation. uiHtkwiSF. unlawful, bv muiwai.i 

W— KAZIS LEAVE FOR—I (C. aid.) 

z.ufak Ai.Musavi r. Kiri Jabeda Kiiatun and 
others. (1930)34 0. W N. 462 1930 A L J 377» 
32 Bom L. R. 633-51 C. L J. 345= 
A I R 1930 P C. 103 58 M L J. 641. 

- Per man, Hi tenure at tiled rent—Grant mutuah 

of—Le*h4 angst fer—PresumfUm in h:ii le,ire for— 
Profri,l r of. 

In a suit by the mulnah of a wakf to rrvou-r from the 
defendants .main lands.on*tituting the poverty of the 
wakf the defendant'* answer was that the lands were an 
ancient iitimran tenure, Md for a long though indefinite 
time at a fixed rent ami a» heritable property. of tlie plain- 
tiff’* predecessor*. In 'ubstam e. the facts n*ce*'ary to 
support that defence were proved, though the actual date 
and iircumMan.es of the origin of the tenure were not. The 
tenure had leer, roM in Court au.ti.ms f<* arrears of rent, 
ami had !*m drxiilied as an istsmrjrs m<*arrari tenure 
in 1*30 and in 100’; rent rmiot* wire prndtMsI fm a long 
series of years. in which the tenure was alv» thus dtnrilied ; 
and it wa» proved that, in IW». the mut'.oa/h of the day 
had sued unsuccessfully for enhancement of rent, The 
defendants iwit.mkd that. I<y way of inmpieting their title 
to a tenure *tualiy enjoyed over hi long a peiiud of years, 
there <Mght t«. br prcMimeil ^une lawful migin. and the 
existence of -ach facts, though unitsord.il ami forgotten, as 
wmII c*lal4i»h a lawful origin, and th« y urged that the 
Mahumtslan law aiforckd «nch an origin in the exception to 
the rule that with the leave of the l»*i an alienation by way 
of permanent tenure at fixed rent. .4berwi*e unlawful, was 
perraissiUe to a mutwalli. 

//rid. adorning the High Court, that the presumption of 
a lost and unrtcudesl permission of the Lari for the creation 
of the tenure of :,uf/ link under which the defendants 
claimed to hold. *a» in itself icasutable and proper as the 
natural form, which a legal origin would take, and that that 
ptrsumpMi completed the defendants answer to the plain- 
tifl’s claim to p»«e>*ioii 

The dcsbiorv in I.. K. 491. A. 34 jpplies in the present 
case, n.4withstanding that it wa»a Hindu mutt with which 
that ca* was comerntsl. In piinciple the cates arc in (hem 
selves anakpms. In the language of the- judgment there is 
rwAhing to suggest that the Mibpit then under discussion 
was regarded as being in any huh peculiar or special. As 
a mailer of pulik right it would be ray undeniable to in¬ 
troduce purpe«4c*s distinetiems Klween the law applicable 
in the ca*of erne community and that applicable to another. 
{ViHommt Sumner.)S\tD MaHUMMAD Ma ZaFEAK AL- 
MlSAVI r. BtBt lABFDA KHATUN AND OTHEKS. 

(1930) 34 C. W N 462 - 1930 A l 3. 377- 
32 Bom. L. B 633-51 C. L J. 345 = 
A I R 1930 P. C 103- 68 M. L. J. 641. 
- Pro, tree of granting— Ob,dele or not 

Quaere whether the leace of a kari lor an alienation, 
otherwise unlawful, of wakf property by a mutwalli is now a 
rarity and obsolescent. (Vneonnt Sumner.) SVED MAHAM- 
MAD MAZAIFAK AI. MlSAVI S. BlBI JABEDA KHA1UN 
AND OTHERS. O930)34C.W N.462 - 

1930 A. LJ. 377 - 32 Bom LR. 633 51 CL J. 345 = 
A. I. R. 1930 P. C. 103* 58M. L. J. 641. 

MORTGAGE INVAUD BV MUTWALI OK. 

- Enforeeahhtr agaimt :cak( of-SetUor's heirs 

tkemielui mntu;ln a fit/ tenr/iaat iilereits. 

A deed creating a wakf contained iwo separate and seve¬ 
ral*: dispositions—that for the upkeep of the moJejuc and 
I edebratioo of worship there on the one hand, and that for 
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M A HOM EDAN LA W—<( V nJ.) 

Wakf-Property of-l CrmJ.) 

MnklGtOI IN'AIJD BY MUTAWAU OF —{CentJA 
the benefit of I hr settlor's family >n (hr other. It abo pro¬ 
vided for the settlor and hi' hrii' bring tsnbwaDb in their 
order. The then matawolli of the mosque granted a mort- 
j-age ot wakf properly for purple* foreign to the necessary 
purpose-' of the wakf. In a '«it by a '■tc-miing mutawulli 
for a declaration of the invalidity of the mortgage and for 
recovery of p-'H-'don of the praftrrty fn-m the mortgagee, 
held that the mortgage Wa* wholly invalid, and that no 
pan nf the wakf prooerty wav liable to I* charged with the 
amount >»f the mortgage. 

The mortgage cannot. for poipo*' of enforcement, be 
severed into two distinct charge'. or.e declared for pious 
uses on one part of the property, ami another and separate 
charge declared i«n another part for the o*o 0 / the mort¬ 
gagor only. The property itnlf i> not to be regarded *> *eve- 
ralde and chargeable according to the measure of the inte¬ 
rest. which the settlor'» family may have in the rents and 
profit* of the whole. In «u- h a cate the only claim of the 
mortgagee, if any. i» in the nature of a claim 1 * fenma. 
(L>rd Sumner.) ABDUR K.'HIM t. N.tRAIs DAS AURORA. 

(1922)50 I A. 81189.901)-50 C. 329(336 7)- 

32M L-T. 153-17L W 509-25 Bod. 1 B.670- 
38 C L J. 212 .(1923) M W.N.441- 
28 C W N. 121 - A. L B 1923 P C 14 * 
71 La 616-14 M L J. 621 
OWNERSHIP OF. 

- Mil:,> 1/1 or Sai/t/dimilhiu—Poalieu aW ngko of. 

The manager of a w.ikf is the muttawalli, the governor, 
superintendent, or curator, or “ procurator ". In the Maho¬ 
metan system no propc-rty i> " conveyed " to a muttawalli 
in the ca*t of a dedication. N'or is any property vested in 
him ; whatever property he holds for the idol or the institu 
lion he Judds as manager with certain beneficial interest* 
regulated by Custom and usage. Under the Mahumedan 
law. the moment a wakf is created all right' of property 
pass out of the wakif. and vest in Cod Almighty. The tura 
lor. whether called muttawali or Sajpdanashin. or by 
any other name, is merely a manager. He is certainly not 
a " trustee ” as understood in the English system (312. 
315). {Mr. Ameei Ah.) VlDVA VarmHI THIRTHA t. 
BaLDSaMI AIYAR. (1921)18LA. 302= 

41 M 831 (810 1,813)*(1921) M W N 419 
(1922) P C. 123 - 15 L W. 78 - 30 M L T. 66 ■ 
26 C. W. N. 537=(1922) P. 245 - 20 A. L J. 197- 
24 Bom L B. 629 651. C. 161 41 M L J 346 

- Settler J,t bring himielf I* K‘ frit mutvJi ~FJfe/t 

of. 

The property, in re'Pret of which a wakf is created by the 
settlor, is not merely charged with sack several trusts as he 
may declare, while remaining his pnperty and in his hand*. 
It is in very deed " Cod’s acre", and this is the bask of tbe 
settlevl rule that such property as is held in wakf is inalien¬ 
able. except for the purports of the wakf. A similar view 
forms the Itt'i' of the inalienability of a Hindu math. and. 
if the settlor declares him-elf. as he is entitled to do. to be 
the first mutawali or the first diebait that does not affect 
the fundamental principle, that the whole property is consi¬ 
dered as having passed from him for the purpose* which he 
has declared, and not merely such portion of it as will 
suffice to produce the part of the income which he has 
expressly dedicated to pious and charitable uses, (Lord 
Sumutr.) ABDUR RAHIM .*>. X.VRA1N D.vS AURORA. 

(1922) 50 L A. 84 (901)-50 C. 329 (336)= 

32 M.L.T. 153 = 17 L. W. 509 = 25 Bom. L B. 670 = 
38 C. L. J. 212=(1923) M W N. 411 = 
28 C. W N. 121=A. L B. 1923 P. C. 44 = 
71L C. 646 - 44 M. I* J. 624 


MAHOMEDAN lAW-(Coutd.) 

Wakf-Property of-(C«rf.) 

Permanent tenure at fixed rent of- 
Lfgal origin of. in Kazi’s leave. 

-Presumption of-Permissibility. See MAHOMEDAN 

Law-Wakf-Property oi-alienation, other- 

WISF. UNLAWFUL. BV NOT WALI OF-KAZl’S LEAVE FOR 

-Presumption of—Permanent tenure, etc. 

(1930) 34 C.W.N. 462 
Private property oi grantee and his 

HEIRS OR. 

- CrjHt—l 'vmlrueltiu. 

The question was whether villages granted by two royal 
firmans, the first by Mahomed Farokir on 14-3-1717, 
the *««td by Shah Alam on 13-10-1762 were propertio 
dedicated to a wakf or the individual properties of tbe 
grantee and his heir*. 

Held, on the terms of the grants, that the villages grant¬ 
ed were wakf or appropriated (420-1). (Mr. Judin 
Brsougud.) JlWU.N DOSS SAHOOf. SHAH KUBEER-OOD- 

Di in (1841) 2M. I A 390~6 W. B (P.C.)3- 
1 Suth. 100-1 Bar. 206 
Wakf-Bevocation of perfected. 

-- Potter tf. 

If a wakf is perfected by transfer of possession, the 
donor has no power to revoke it afterwards (29). (Si' 
Jehu WetHit.) MA Ml V. K.tLLANDER AMMAL. 

(1926) 541. A. 23 - 5 Bang 7-26 A. L. J- 69- 
(1927) M W N. 76-38 M. L. T.(P.C.)53- 
4 0 W N. 300 - 25 L.W. 679 - 6Bur. L. J.69- 
29 Bom L. B. 772=1001. C. 32- 
A L B 1927 P. C.22-62M.L.J 362 

Wakf-SaJJadanadUn. 

-Position and rights of. See MAHOMEDAN LA»- 

Wakf-pkopi ktv 01 —Ownership of. 

(1921) 481. A. 302 (316)-44 M. 831 (M3). 

-Properly of wakf-Alienaiion of—Valdity. See 

MAHOMEDAN LAW— WAKF-PROPERTY OF-AUDJA- 
HON. ETC. (1841)2 M. I. A. 380 (422). 

-Prcperty of wakf—Ownership of. See MAHOMI- 

dan Law-Wakf-Property of-Ownership or. 

(1921)481. A. 302 (315)-44 M- 831 (M3). 

Wakf-Villdity of. 

- (See also WAKF-DEDICATION OF PROPERTY TO 

—Validity of. 

-Cash—Wakf of. See MAHOMEDAN LAW-WARF 

-CASH. (1924) 871.0.702 

-Delivery of pomriM-Necasity. See MAHOME¬ 
DAN Law—W akf—Dedication of property to- 
Deuvery of possession. 

-Hindu—Grant by. Set MAHOMEDAN LJ - 

Wakf-Hindu. (1924) 51 LA c 192(l^ 

-Illusory gift to charitable uses-Effect. See MaPO 

medan law—'Wakf-Dedication of property > 
-Illusory gift or. 

- Ltx g»:rriti*( quotient cf—Mak,medan I*** 

English to*. 

In I. L K. 20 C. 116 some doubts are ex pressed whether 


cases of this kind (in which the question is as to the 
dity of a settlement bjr way of wakf) are governed by Mm* 
medan law; and it b suggfled that the decision tn L- : 
171. A. 28 displaced the Mahomedan Uw in favour « 
English law. Clearly the Mahomedan law ought to govOT J 
purely Mahomedan disposition of property (filh 
IfMonse.) ABUL FATA MAHOMED ISHAX p f 0 ^ 
MOV DHUR CHOWDHRY. (1894)221-A- ^ 

220.619 (6SS)=6 8U.W 
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MAHOMEDAN LAW -(CwJ.) MAHOMEDAN LAW-(tW/) 

Wakf—Validity of -{Contd.) Widow 

-Poof—Ultimate gift to—Validity. Set M.tHOME- evTupatkm rent. But thi- implication may be rebutted by 

dan Law- Wakf—Dedication of Property to— showing the ciramwanco under which possesion wax 

POOR. lAa, t. r- that the hou*c wa* km to lire owupicr or that 

-Settlor mutwali—Life interest in iwlk of income of ***.*' a ™* taker. 

property gifted-Rocrvation of. under colour of allowance v ", •»* 1 mil! '* J Nafctwerlan charged 

for RMitwaK—Effect. Set MAHOMEDAN Law -WAKF- «•< Utter >••&>* w.th Mswcupau.m rent for the period 


MUTWALI—SETTLOR HIMSILF-UFE INTI hist IN ^" 0 S*h.cb^e continual to occupy tbr total* » house 
BULK OF, ETC. (1926; 54 I A 33 (40 1 )- Jnd ** ,h * ch «F « «hc ground 

6 Pat 359. Ihat xhe had never umtracled to pay a rent and that tin 
, notice bad been given to her that she would lie charged a 
--Settlor's family—Gift substantial to-Eflect. Stt Ic m. htU. that the pupation being tefetalw to the ore 

II .laAunrtti T * tit U' i «• r lYrlvir t«iV At Uttlt I* a ■ a 


hiusilf—Life interest in 
11926;54 I A 33(401)- 
6 Pat 359 


MAHOMEDAN LAW-WAKF-DEDICATION OF 


***** uvupation by the deceased and the widow andth.it 


PERTY TO —Bona file DEDICATION TO CHARITABLE ^e haring, as one of the heirs and .me of the residuary 
USES. legatee*, an interest in the house, sire must lie treated as 

-Settlor's family—Provision for—Effect of. Stt having occupied the houx a» care taker and a contract on 

MAHOMEDAN I.AW-WaKF - D» D 1 CA 1 ION Or PRO- her part to pay a rent Could not be implied (XU). {Ud 
PERTY TO-SETTLOR'S FAMILY. A*T-) 'CA MaHOUFII JaFFEK BlNIMNKEM r . K00L- 

—'■*-?— »• - — *"*“ Tc’K'liT* “S.l 1 ”};. 

mkdan Law—Wakf—Creation of. |-- Maiumantt-Kigk /.*. m addition t.'whtniance 

Wakf -Will-Creation by " "* J " bthnd'i tall. 

_ r m tru<lioH of will A 'Uhomelan widow i. not entiikd to maintenance out 

”^ ihe construction of a do ument the terms o| I her husband's •Mate in addition lowhu rim Is entitled 
thVr^t of.hi casein I ***£"? "* * * «* * ™ ***' 

IK. JO I. A. 94. that it was a will, and that i„ eepresmd .£ *2™}** 

intention was to convey the property with which it dealt, on l897 > 2 J l A 198 26 f 9 ( 18 " 

the death of the testa.ru, to the mutawalrs. the appellant.. , 1C. W.H. 449 -7 SlMW-7 ML J. 115. 

uwalf fM the purposes specified (109). (Sir Ailkmr I -Will of huxband-(<vn*trvi.lion ami effect of—Div 

WUm.) BAKER AI.I KHAN * AMJUMANARA BeG.YM. (wie Utw-tn husbands brother and widow a. to-A ward 
(1903) 301. A 91 -25 A 236(252)-7C. W N 465- *t'ht»g. a« 1 dividing properties between thern-Evtatc 
5 Bon LB 410 = 8 Sir 397 taken by widow under. Stt ARBITRATION—A WAKD- 
. _. . . MAHOMEDAN (1928) 3 Luck. 372 - 56 M L J. 601. 

- Validity of—Sktt law. 

Under lh« Shia as urvler the Sunni Uw a wakf cm he , * 

created by will (113). (*> Arthur IP,ho*.) BaKFR Stt MAHOMEDAN |.A» —lll'SHAND AND WIFE 
ALI KHAN ». ANJOMAN ARa flFCAM. *ND MAHOMEDAN I.AW-lNHIRITANCE-WlfE. 

(1803)301 A 94 - 25A.236(255)-7 C W N 465- j WiU. 

5 Bom L B 410 - 3 Sir 397. disposii ion by-Power Of—L xtf.NT of. 

_ Validity of—Shit Uw-Validity undtr-Cifl- DlSPOSniON IN EXCESS OF ONE THIRD OF TESTA- 

Validity of—Analogy of law of-Affhcahhty. lOR'S PROP!*IY—CONSENT OF HEIRS TO. 

Where the question was whether under the Shu Uw a DISTRIBUTION AMONG HEIRS BY—POLICY OF LAW. 
wakf could I* validly created by will, their lawdships EXECUTION o» -POISON FROM EFFECT OF WHICH 
observed that an important guide for determining the vah . TESTATOR DIED—EXECUTION AFT »k TAKING, 
dity of the testamentary crealioo of a wakf was to I* found EXECUTOR UN HI K—POSITION AND RIGHTS OF. 
in the closely analogous cave of a gift (112). HEIR—LEGACY TO-CONSENT OF (FINER HEIRS TO. 

It b safer to follow the analogj of a gift than to draw; INSTRUMENT AMOUNTING TO A. 
the logical conclusions which may seem to an accwte modern MANAGEMENT - KIGHi OF - W|LLC|V|NC-"AL- 
dialectician to follow from the worrb of the old teats (112). WAY'S AND FOR EVER- 

(fir Arthur Wilun.) BAKER ALI KHAN v. ANJUMAN NUNCUPATIVE WILL 
ARA IIFGAM. (1903) 30 I. A 94 ‘25 A 236 (255)- PORTION OF ESTATE-LEGACY OK—EXTENT OF. 

7 C W N. 465 = 6 Bom L B 410 -- 8 8 »r 397. j PROiatf. Of-Crant of. 

Property disposed of by will-Extent of- 
YVlQ0W Intention of testator-oral evidence of. 

_ Ckildltll widow-Load forming alt of kni/dmp- SETTLEMENT OR. 

Khar, in-/fight to-Shia law. " IF E-EXCLUSION FROM INHERITANCE OF. 

A lildto. widow is no. entitled by Shiah la. to dvare WORDS IN. 
in land forming the site of buildings (201 5). {Lord DISPOSITION BY—POWER OF—EXTENT OF. 

fMty.) AGA MAHOMED JAFFER BlNDAN^M r KOOL - Onrthnd of ntat, 

S0M BE 26 B C K 9 (19)= 1 C W. N. 449 7 M L J. 115= “ n ! i,ni,ed .? 0Wcr ,>f 

7 Bar 199 “* , r ftsill0 ° w,n • he can only deal with one thrrd of his 
property; the remaining two-thirds pass l0 |,b heirs what- 

- 'Httut attnfied hy, during huiUnf i hitUmt—Rta- cm the terms of the will may be (257). {Sir Arthur 

dtntt in, afUr hii dtatk—Occupation rent in rtifttl of— Wihom.) MlRZA KUkkATULAIN BAHADUR v Pnn 
Liability for, to executor under hn will-Conditioni. SaHEB. (1905) 32 LA. 244 = 33 C. 116 (1281*, 

Wbeo one occupies the house of another with hb penrus- 1 C.LJ. 694 9 C. W.N. 938 = 2 A T. .T ?kb - 


When one occupies the house of another with hb permis¬ 
sion there U fnma facu an implied contract to pay an 


1 C-LJ. 694 9 C.W.N. 938 = 2 A.L J7fiR. 
7Bom. LB.876 = 8 Sir. 839 = 16M.LJ 33 , 
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ONETHIRD OF 
•NSINT OJ HEIRS T«». 


MAHOMED AN LAW- < .*/ 

Will— (*.«//.) 

DISI-O'IIION i\ F NO.'S 

rjsi FKoi-ikiv 

-.\V.v,«/ r . 

A Mabomolan <.miw-t liiin* If. I>y a tt vatiuntaiy 
Writing, either Curtail »i ilriral tbt* Irgjl interest' of hi' 
heii'; .in<l .1 Maltonwdin nil! i» therefor- : -operatise *i:h 
rvg-iril 1 lliii«l* <»f the- N'U*iA '«• f'scn unk>* it is 

1 1.1. 14 intuc* 1 

(LvJ U'/tu-i). Mh-ILCaIUR:-. NTZAMUIHN. 

(1892 19 IA 170 17 B 14 5l-6 Sar. 238. 

- Ttmefar 

Hy the M.ih-mc -Ian I ■«. the p-wer of a te*tatn» to lease 
hi* property by 'Sill i* limit*- 11 .» a -ex- third 'hare. Hot a 
tfstamentaiy <li'po*iiii»n in <-xrr*% of one third of the pro 
pens -f the teMatoi i* validated by the ron*ent of the heir* 
Risen after Ik death of the testator. In strhaca«eik« 
will will luw effect in it' entirety. (IjiJ Slav.) HaMM 
MOUI.VI MUHAMMAD MaHBI'B Alt KHAN: HHARAT 
iNDl 1 1918/ 23 C.W.N. 321 f 324 5) 

531 C 51 (1919) M W N 507. 
DismiHtmoN ihoxi: links rv- Policy «*» u*. 
- nd Ji <lnhiti.il-1‘d/iJiff. 

The |K>Tuy of tile Mahomedan law appeal' to I* to pre 
vent a testator interfering by will with thecoor* of the 
devolution of pc-puty according to law among hit heir*, 
although he may give a *pewfud portion. a* mocha*a 
third, to a 'Uani(.-r' 307). (Sir /{Ail P. Mur). KANE! 
KHUJUOROOMSSA f. MlSSSAMUT KOI SHI N JEIIAN. 

(1876) 31A 291-2C 184(196)-* 
26 W R 36-3 Sar 629 

Execution of-htisoN tko\t effect of which 
testator I'Ilu—Execution after taking. 

- PIM r/- 0 *lil ( *f- 

It appear* rea*ooablc to hold that the onu'-4 proving 
llat a will was executed l-y the legator after he ka<l taken 
poison, from the effect of which he died, 'hould re*t on the 
piny impugning the will (223). (h>J M.-nn.) SAVED 
Maziiar Husain:-.D i>t»H.\ Rim. 

(1898) 26 I A 219 21 A 91(98! 7 Sar. 304. 

Executor under—position and rights of. 
-Probate of nill-Crant of. under Prohate and Ad¬ 
ministration Act—Effect. Stf Executor—Mahometan 
wili.—Executor t ni>er -Position and rights of. 

(1905)321.A. 214 ( 256 7) = 33 C 116(128 9). 

11 ei R—Legacy io-Consentoe other heirs to. 
——/mfluJ ,;itUKt~Pr,vf «*/. 

The question was nlwtlicr the eldest daughter of a 
deceased Mah-.nu-.lan counted to a Irgaty being left by 
him to hi* *on. who was another of hi' heir*. There wa» 
no proof of an explicit consent, but it was urged that 
convent ought to be implied from a Certain tran*action with 
regard to a loan ami the intere>t upon it. 

The lady’s (eldest daughter’') hushand being in need of 
money, the lady applied to her brother for the amount 
required. He offered to borrow it. but *aid that hi* sister 
'hould be mi rely for the loan. She wa* prepared to do 
that but demurred to paying interest. They borrowed money 
from a third party on a joint pro«i'*oty note given by 
them in hi* favour, and the lady took from her brother a 
letter promising her that *h.- di-mld not have to pay the 
interest. The son alleged that he agreed to relieve her from 
paying the inters lrtv.iu*e *he said to him that he wa* 
taking great advantage' under their father’' will-more 
than the Mahomedan law allowed, and therefore the lea*t 
he could do wa* to pay that intere*t. As a matter of fact, 
however, the son debited the lady, as part of her dure, with 
the interest on that loan. 


MAHOMEDAN LAW-(f,•./«/.) 

Will— 

Heir—legacy to-Consentof other heirs to 

-(C~U.) 

HtU. that by reason of the last-mentioned circumstance 
it became of k-** importance to consider that transaction, 
and that, even apart from that, the transaction was far 
from sjtti.'.ent by iix-lf to *upprut an implied coosent. 
{UrJ Phllim,<rr.) S.Al.AYJF F.FATIMA Hi Hi 

(1922i 1R 60- 18 L W. 44-28 O WN. 31- 
1 2 Bur L J. 1 -32M LT (PC.)96 = 25Bom L R 301 - 
LR 4 P C 38 37 C L J. 302 ■* (1923) M W. N. 522- 

71 1C. 753 (1922) PC. 391 ^ 44 M L J. 332 (336). 

- XMiulf—Agrumml **/ sin’ll htir hnJinf in 

.<-•« ‘kjrr—S*Mtun,j ft — Ob*i >■/ f-v/ of. 

The Mahumrlan law d-x-* nut allow a testator to leave 
a legacy to any <4 hi* heir* unh'' the other heirs agree, but 
any single heir may *>»agree a* to bind hi* own share. The 
bunk™ of proving Mich consent would be on the party set 
tin- up the convnt. (hrJ Ph/hmw). SALAYJEEe. 
FaTWaBI Hi. (1922 1 1 R 60-18 L. W. 41 m 

28CWN 31 2 Bur L J 1 32MLT.(P.0.196- 
25 Bom L.R 301 = L R. 4 PC. 38-37 CLJ 302- 
(1923) M W.N 522 71 1.C.753 
(1922) PC. 391 44 ML J. 332(334). 
- Xtifuilf—R/liptM hynfU—flffurit It if" 

(firt *f. 

The effect <4 the will of a Mahomedan was. in the first 
place, to declare A. hi*elde*t son. his executor and repre¬ 
sentative. a>.d to direct him to look after the Zemindary, 
and » f-ith. Then followed this pa"age: “I divide the 
remaining two thirds now under my possession, uninter 
feted ami u.Koncerned by any one else, into three portions. 
One portion lobe laid out as the executor may think propet 
for the te-tator’s welfare hereafter, by charity and pilgn 
mage, and kerp up the faSiily u»ge. namely, the expenses 
of the ttKwque and tareeadaree of the sacred martyrs, and 
foe the comf.*; of the travdlet*. the surplus amount to tt 
appr.-priaud ly hinoelf the exevutor.’’ Then the "ill «*“• 
on *0 say. from tlie other two third* “he 'hall keep every 
one l-y his good conduct and affection contended and sail*- 
6 c I. lti*al-» nrcescary for all person* having nj hw - 
heir*, an I friends connected with me to obey the said exe¬ 
cutor and consider him toy representative." Then further 
’’ None of thr heir* have ptwer to veil or divide the Undo! 
property mentionsd in the will." 

It was extended that the will did not require coofir®^ 
tion. an I that at all event** much of it a« gave ooe»hJ™ 
to A foe pious um* was not in contravention of Mahomedin 
law. and wa* therefore valid without confirmation. 

HcU. that the will, in its general scope, wa* in 
sentimi of Mahomedan law. and. with re ; pect to the Snm 
contention, that it might be supported with respect ^ w 
devise of the one-third share, that that devise. conMoeng 
the vague character of it. and that the beneficial i»W» 
was left to A after he had devoted what he might 
sufficient to certain indefinite pious uses, was in r«M> » 
attempt to give, under colour of a religious bequest. 
interest in one third to E . in contravention of MahC®*® 
law (309 10). (Sir R+rt P. Mitr.) RANEE KHUJOO* 
OOXISSA ?. MUSSAMAT roushun jehan. 

(1876) 31 A. 291 - 2 C. 184 (198)=26 WJL ^ 

- .Wf/uilf'—SkiJ S<k<vt. • • the 

Qm*rt. whether the rvon-assent of the heir* '•«»»« 1 
will of a Mahomedan of the Shiah School in faw" “ 
heir (550). (Sir EJuurJ If, Hum.) NAWAB UMJAu 
Ally Kh an Mussamat mohunde Begum- 
(1867) 11 M. I. A 517«10W.B.(F 

2 Soth. 98=2 Sar. 315=R. A J* No. 7 (W*i- 
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MAHOMEDAN LAW-(Cruft/.) 

Instrument amounting to a. 

- Intent ion to gne—Ahemt of—lkeUrotu* that 

another u to be repreientative of exeeutant after hu death 
- E/feet . 

A deed executed by a Mahomedan was in the following 
words:—" As I have divorced my wife, her .on. Jet Sing, 
by illicit intercourse, is hereby disherited. 1 hare therefore 
adopted you." Then there followed after the signature these 
words :-" I have adopted Kana Jesmunl Sing" (the appel 
lant) ” to succeed to my properly and title; no one shall 
interfere in this adoption I hare aho made proci*ioo for 
all my wives by assigning a portion of land fit their main 
tenance; they shall not be annoyed in any way. bat consi- 
dered as the mothers of Jeswunt Sing, and so treated and 
maintained. I have no son. and the heir to the e^ate is 
my brother Kana Chuter Sing, whose «on. Jes.unt Singh. 
I have adopted." 

The question was whether the deed was a will which 
passed any property to the appellant. 

Held, that the deed was not a testamentary gift In lake 
effect after the death of the donor (257 xj 
There is no intention in the deed to give in word. The 
executant says he has no son. and he adopts sometwdy who 
may succeed. This son nuy succeed. Any other per** 
may succeed if it is in the nature of a testamentary gift 
This case seems to be. in the very terms of it. almust 
similar to a case cited in Mr. Macnaghten's buofc. where the 
question was as to the effect of a document executed by a 
party " declaring his nephew to he his representative in pro 
prietary right." 'Hie answer declares the document to be 
of no validity, " and cannot be available to confer any 
right of succession on the nephew, because it purports to 
constitute him the representative in proprietary right of the 
framer of if; in other words it declares him in general 
terms to have the right to the e'tire property belonging to 
the framer of the document after the death of the latter"; 
which is the only construction to 1 * given to the words used 
here, "I have adopted Jeswant Sing tosurvccl to my pro 
petty.” Such a declaration does not fall within any deserip 
lion of legal obligation, ami has. therefore, no vah<hty as to 
the creation 0 / proprietary right. It appears to their lawd 
ships, therefore, that this document has no effect or opera¬ 
tion whateser in giving any right of property to the appel 
lant (2589). {Ud U*fd*U) Jbwast Sing Jeep. 
JET SING JEE. ( 1844 ) 3 M I A. 245 

6 W R. (P.C.) 46 “1 Sutb. 153-1 Sar. 274 

- LitUr written to general attorney. 

The question was whether a letter written by a deceased 
Mahomedan to hi. general attorney amounted loawiU 
The letter by clause Jfl Mated: "You should not hare the 
property given to (my) giamlmother and paternal •Brit's 
wife, but you should give the whole to my three sisters, who 
are my paternal uncle's daughters. You should see that 
they all get an equal share, and in the same manner as 
stated by me in paragraph 3." 

Held, that the paragraph conferred a right on the three 
sisters in the property to take effect on the death of the 
writer of the letter, and. accordingly, that that letter acted 
as a will under Mahomedan law (223). {Lord Morris.) 
Saved Maziiar Husain r. BOoha Bibi. 

(1898) 251. A. 219°21 A. 91 (97 8)»7 Sar 304. 

- Wajthulort. 

Held, that a document, which was called a as i-ihnf-or:, 
was not properly entitled to that name, but was rather a 
document in the nature of an administration or testamentary 
paper, by which the deceased indicated the way in which 
he should like bis property to be enjoyed after hb death. It 
was rather an attempt on his part to make a uapoitica of 


MAHOMEDAN LAW—(C.wft/.) 

mi-(Co*ld.) 

INSTRUMENT AMOUNTING TO A-ftWJ.) 
his property contrary to (he Mahomedan law. (Sir Rieka,d 
Ctmeh.) Muhammad Ismail Khan p. Fidavat-un- 
(1886 ) 8 A. 516 (518 9). 

Management-Right oe-Wiu giving-" always 

AND EOR EVER." 

- Egnal to for life. 

The will of a Mahomedan provided that the whole income 
of four annas dure of hi. villages and estates .h.*M he devot- 
edto chanty, and the remaining 12 annas of ihe village* 
and estates and the whole of his other properly should l« 
divided into four shaie. and given to runted persons. It 
then provided that //. one of hi. son., should always be the 
mvnagei of the (nr annas share dev oted to charity, and 
that, after him. whoever from the defendants was just, 
tutor*.. and capalile of performing the duty, should be the 
.jperintendent and manager of Hut foar anna share. It 
also provided ihat // »hnuld continue in po.sec.ion and'occu 
pancy of the full dstrm annas of all the eMatc. villages, 
lands lying at .hfferent places, and mmcaMe and immovea- 
Mr poverty (crtkvti.*. from the villages). Ihat all the 
nutter, of management in cc*n«tiun with the testator * 
esiate sinald necessarily and obligatorily re.) alway. and 
for ever in the hand' >A //. an l that no heir and no stran¬ 
ge, Ml at an, time 1 ir priioJ have power to take posses- 
cwm or to make any arrangement, of hi. own regarding the 
mate.. The w. II Mate t ihat. if any one of the legatees was 
dnpjced to transfer his or her Hiare. hr or sht rnu.t offer to 
transfer to aN of he. or her .hares in property ; and Ihat so 
k«g a. the sharers were willing to take it. he or she must by 
no means transfer to others. In case any share wav tranv- 
(erred to a stranger, the will Mated that the stranger would 
not have any pvwer to take any pension 0 , occupancy of 
the transferred property liejcnd rrcov - ring the profits which 
* 0 * 111 * handed over to him. that the purchaser al«> should 
have ■» p«uei or right of pm>r»siui or upancy over the 
property -Ad. ami that Use right of pv.H-s.icm ami manage 
mrnt of //. or whoever might I* hi. RprcwnUtivc should 
no« lie diMurbcl. 

The defeudant. the thirst son of //. who had died ptev i- 
•mdy. contended, in a suit by <*c of the legatees for actual 
p»..ev.ic* >A the share Uqucaihcd to lier. that, according 
to the terms of iheinMrument. he ahme wa. entitled and 
oenpetent to retain poM«iun in order to carry out its pro- 
»i>r*s, which were to be carried out in prrpetuity anil for 
ever, and im for a limited period. The defendant also 
(ootended that the other heiiv of // were not entitled to Ihe 
management. 

Held, that there wav nothing in the provisions of the will 
to show that the heirs of // were to take his place the sue- 
cession and management (165). 

Per u the words " always and foe ever ” in ihe instrument 
are satisfied by limiting the intereM which is there given to 
the fife of Hi 163). {Sir Riehard Couek.) MOULVI MU¬ 
HAMMAD ABDUL Majid ». Mussumat Fatima Bibi. 

(1885) 121. A. 169 8 A 39 =4 Sar. 670. 

NUNCUPATIVE U | LI. 

- Proof of. 

The respmdenls. reLti«s ami dependants of a deceased 
Mahomedan of the Shia sect, -et up a nuncupative will by 
the deceased, whereby he gave ami bequeathed among oilier 
bequests, a monthly allowance of R<. 300 to each of the 
rrspr ndentv The appellant wa. the son of the deceased. 

Held, on the evidence affirming the concurrent findings of 
the Courts below, that the respondents had sufficiently 
esuUbbei the making of the said win by the deceased ( 216 ). 
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MAHOMEDAN LAW -4c*tJ.) 

Will -[OurJ.t 

Nl'NCCP.lTIV t W III—{Cm/d.) 

(Mr. P.mkn n hi#). X.tVAB AMIS-UOD-DOVLAH r. 
Svel> Kusiiux All KIIAN. (185H5MI a 199 = 
1 Suth 229 1 Sir 419 

■Vahdity 

By the Mahnmtilan law no writing i. required to make a 
uill valid, awl n<» ptilH alar ("fin tun of verbal declaration 
is nctc'siiy a* long a* the intention of the tevlator i» w6- 
ciently ascertained. {Sir Rokri /'. CMur.) MaHumeD 
ALTAF AM KlltX;. AHMED BlkSH. 

(1876) 3 Suth. 235-25 W E. 121 = Bald. 1. 

- Validity of-Shm Mah.m.dan-ll’i// by. 

In this iaw. it »a» admitted, at the hearing, by the ap 
pellanl’s counsel. that a nuncupative will by a Mahocnedan 
profeving the Shia tend' ua% valid liy the Xlahoreedan 
law (211.) N.WV.VIS AMIN oi.ii.I»owi.AH r. SYED R0- 
SHUN am KHAN. (1851)6 M L A 199 = 

lSutb 229 -lSar 419 

PORTION IIE ESTATE—LEGACY OE-KXTEST OF. 

- Portion *i otau .11 Ui date *( toMar’i Jra>h **i 

ill date of mil. 

By hi* will a Mahocnedan left one third of the portion of 
the property, of which he wav competent to ditpow, to be 
dealt with for charitable purpose*. The question arose 
whether, on the right interpretation of the wil. the 
charity was entitled to one third of the whc4eof the estate, 
or to a sum that Would be measured by ascertaining what 
one third part of the estate would be at the date when he 
died. 

Hold that the charity was entitled to one third of the 
whole of the estate. {Lid Bu.kmaMr.) MlRZl MAHO 
MED THE OFFICIAL ASSIGNIF. 

(1923) 18 L W. 277 - A IR 1923 P C. 146 • 
33MLT 370 • P.C.)-( 1923) M W.H. 716- 

77 1C. 755 

Probate of—Grant of. 

-- Effot of-T*sHiiiii ,./ ouu „ot ditfoaji/ h, 

total,r undo Makomcdan Lt^-Har'i tlaim Is—Mji* 
lainaH/ity—F.it,fft/. 

A Mahomedan lady executed a will whereby »he made a 
certain dispositions of property, and appointed the Admi 
nistrator General of Bengal to be her executor if he vhonkl 
I* willing to act. By the will she confirmed certain gifts of 
property made by her and a release deed executed by her 
previously in favour of the respondent, who mas her mana 
ger and confidential adviser. The Administrator General, 
having Iweti put in motion by the respondent and Wing 
under an indemnity from him, applied in the High Court 
for probate of the will. The grandchildren of the testatrix 
as heirs entered a caveat; hit. nevertheless, probate was 
ultimately granted of the will. 

landing the probate proceedings, the said grandchildren 
or their representatives in interest (appellants before their 
Lordships) institutes! the suit nut of which (he appeal arose 
against the Administrator-General and the resident al¬ 
leging that the gifts and the release deed confirmed by the 
will wete procured by the respondent by a misuse of his 
position of confidence, that they were consequently inef¬ 
fectual and invalid to confer any rights on the respondent, 
ami praying that the respondent should be compelled to 
account for the |*opcrly which had thus ci.me into his 
hands, and should be declared to be a trustee for the plain 
tiffs. 

Apart from the will, the release and other transactions 
between the respondent and the lady could not admittedly 
have been supported. And, apart from the alleged effect of 


MAHOMEDAN LAW-(C«tf.) 

WilMCWe.) 

PROBATE OK-GkaNT OF— (Centd.) 
the probate, the respondent could net have relied upon the 
earlier transactions contained in the will. 

Htli that the prolate had not the effect of estopping the 
appellants from denying the validity of the confirmatko 
which the will purported to contain of the transactions 
between the respondent and the testatrix during her lifetime, 
and particularly of the release alleged to have been exe¬ 
cuted by Ur (259). 

Ss. 4. 59 and W of the Probate and Administration Aci 
are mcaoabie of being applied so as to gi*« the probate in 
tU present casr the effect contended for. The appellants 
do no: contest the title of the executor, though they show 
that, as to two-thirds of the estate, he is a mere trustee fce 
them. They ate not debtors of the estate, nor ^assessed of 
property belonging to it. They art not interested under tie 
• ill. nurdo they (necessarily) contest the validity of the 
win as a Unti.iaJ disposition to the legatees,and other 
persons claiming under it. of that part of the property 
which the tc'tatrix was competent to dispose of bfitil 
Their contention is that they are entitled to two-thirds of 
all tU property of the tevatrix which was not effectual 
disposed of by Ur in her lifetime. The release is no* ad 
milted to U ineffectual for that purpose, and, if so. the 
money and other property in the hands of the respondent 
wav in the dispocitioei of the testatrix at the time of bet 
death. As she vorid not dispose of more than one third 
part by he: w-l. tU confirmation of tU release coaid net 
confirm the resident's title in more than one-third, and 
the appellants are entitled to tU other two-thirds. Tie 
controversy i» Utw,en tU heirs claiming adversely to the m l 
and a person who claims a Iwneficial interest under the m 

and tU provisions of the Probate and Administration Art 

create no estoppel in such a case (258-9). {Sir Arthur Wil¬ 
son.) MlKZA KURkVTULAlN BAHADUR V, PEARA SaHEB. 

(1905) 321A 244 33 C 116 (1301)-1 C.U MJ" 
9C.W.N 938 - 2 A LJ. 758 - 7 Bom. L-B- WJ" 
8 Sar. 839-16M.U-3» 

- PrdHt and Adminnlration A>1 of l88l-«' rt 

afltr. . 

Toe effect of probate of a Mahomedan will grants 
after tU Probate and Administration Act must be th* 
Which b given by tU terms of the Act itself; neither 
nor levs (258). {Sir Arthur H’lhon). MlRZA KURMTt- 
lain Bahadur r. Peaka Saiilb. t 

(1905)32 I.A. 244-S3 C. 116(130)= 1 C-LJ. wj- 
9 CWN.938-2 A.L.J 758=7 Bom.I*B. 

8 Sar. 8S9--16M. tJ.gJ 

-Probate and Administration Act of 1881-MJ* 

Ufore. So PROBATE-GRANT OF-HlNDU ANDMaHU- 
MEDAN WILLS. 

(1905)32 IA. 244 (258) «S30. 
Properiy disposed of by—Extent of-IntentW 
OF TESTATOR-ORAL EVIDENCE OF. 

- Admissibility and tvi/nr rf~AVafibnd-Vt 

1 *TU plaintiffs claimed unrler a will of B, Mahomedan 

The plaintiffs put in a certain power of attorney uec ®*“! 
by ft to one A', to make what was called a 
that document wactothis effect: that a new 
having been made of the property B made her 
in leaped of one Mouah I, and die directed a wajib- ’ 
toU nude in respect of that mouzah. She went 
ever, to say. tU wajib ul-arz was to contain 
dame to tU effect: “ After my demise A shall be tteP£j 
prietor of one moiety of my property, and N, my 
daughter, the proprietress of the other moiety. 
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MAHOMEDAN LAW-<tW«f.) 

WUMtWrf.) 

PROPERTY DISPOSED OF BY—-EXTENT OF-IXTFN- 
TION OF TESTATOR-ORAL EVIDENCE U»- 
(CcvlJ.) 

It was contended that although there *<«ik of demi*e in 
themselves extended to the whole of the property of A. Mill 
the scope of that document most he limited to Muuaih /. 
to which, in the l*ginning. it particularly referred. But that 
document did not stand alone, ami there was \rtlule»i<!sn»e 
to the effect that B did express an intention that the m|.4e 
of her property should be devised by will t.» the plaintiff*. 
The High Court held, differing from the Court W>.-. that 
the testamentary di'pcriti.n took effect with regard!" the 
entire property of B , as it appeared from the evidence pne 
rally, consisting partly of the wajib-ul at* and partly >4 the 
verbal evidence, that she intended to devfce the whufc of her 
property to the plaintiffs. 

Their lordships affirmed the High Court. (Sir B>4en 
P. Collier.) M.tHOMED ATTAI All KHAX r. AHMED 
BUKSH. (1876) 3 Sulh 235 - 25 W B. 121 Bid L 

Settlement or. 

- Deed nd valid at either. 

A document executed by a Mahomcdan pfolc"cd t» create 
a wahf, but. in reality, his legal heirs were the <«ly objects 
of his bounty. The lands were declined to hi. wive* and 
children, and to the defendants of the latter ia perpetuity, 
in the order and according to the shares presented I* the 
Mahomcdan Law of succession. but -ubyvi to the ho-if at wo 
that none of them should have the power of ali«uti«v liy 
sale, gift, or mortgage No possession was given in the hfc- 
time of the *etl!or, ami his intention appeared to be to make 
the fee devolve from one generation of hi» descendants to 
another without its lieing alienable by them, or luUc to be 
taken in execution for their debt*. 

//eld that the rleed was not valid either a* 1 senlemnl 
or av a will (I7R) (Lerd Wd'**.) AIDNL CaFUR a. 
NlZAMUDlN. (1892) 19 I. A. 170-17 B 1(4 5)- 

6 Sar. 238 

-- Notmtir" ef Outfit It exieulmH—Ueel. 

The disposition by the deceased was wx .triitly a *i. 
Ixcause it was made in his lifetime and he rtftved to him 
self ymte lienefit under it (100). (Sir kukurd Cemk.) 
Moulvi Muhammad Abdul Majid r Muxsamat 
Fatima BlBI. (1885) 12 I. A. 159 8 A 39 f45)- 

4 Sar. 670 

Wife—Exclusion from inheritance of. 

- Will hart ny if eel *f—Validity. 

A will by a Mahomcdan purporting locrlude from in 
heritance his Mahomed an wife is clearly invalid, and she 1* 
entitled to a share in his estate notwithstanding such will 
(39). (tMt Wallen.) SKINNER >. SKINNER. 

(1897) 251. A. 34 - 26 C. 537(514)^2 C. W. N. 209- 

7 Sar. 262 

Words in. 

-Always and for ever—Equal to"for life". Stt 

Mahomedan law—Will-Management. 

(1886) 121. A 159 (163) = 8 A 39. 
Women. 

-Status, culture, rights and capacity for busine*s of— 

Hindu Women—Comparison and contrail Set WOMEN - 
HINDU AND MAHOMEDAN WOMEN. 

(1867) 11 M. I. A. 561 (686 6) 

MAJOBITY. 

- -Comurrenl fudinp at it. 

Rule of non interference by P.C adhered to. (Urd 
Pkillimere.) KACHIREDUl NaGIREDDI r. SARAYANA- 
REDDI. (1926) 25 LW. 400 = 38 ML T. (P.C.) 67 = 
(1927) M. W. N. 190 -1001. C. 77 = 45 C L J. 308 = 
29 Bom. L B. 786 = 31C. W. N. 245= 
A. L B. 1927 P. C. 27 = 62 M. L. J. 492. 


MAJOBITY ACT IX OF 1875. 

--S. 3 Majerity—Ap ef—Guardian under Ad XL 

rf IfoS -Af^mmeut ef—P.ged. 

Tre jppoentment of a guardian for a minor under Act XL 
of 1858 might, under Act IX of 18/5. S. 3 have the effect 
<4 pr.*«ging the minority of the nsin.f until he attained 
twenty one (1/0). I Sir Arthur I Mu*.) GHAKIB ULI.tH 
r. KHALAK Singh. (1903) 301. A. 165 - 

25 A. 407(416)-7 C. W N. 681 - 5 Bom L. B 478 = 

8 Sar. 483. 

MALABAB LAW 

Family proi-hoy-Division in fajual shakes of 
-agreement as TO-CONCURREM findings as 

TO. 

Kanom 

K ARK A VAN—ADOPTION BY. 

Karnavan—Alienation by. 

Marumakatavam law-inheritance. 

MORTGAGE FOR TERM OF 55 YEARS. 

NAVARS OF SOUTH MALAlAR. 

Stanom. 

T.VRW.tls—DCVASWOhl OR STANOM PROPERTY. 

Tarw ad-Partition of. 

Tavazhi. 

Family property-Divjsion Id equal shares of- 
Agreement as 10 -Concurrent Findings as to. 

-( Vmcwrrent findings of ( ourt* below that there had 

Uenan agr.mwtit between two parties., interested in a 
family .fund, that it *hwld be divided into equal fourth 
part* anwevg :hc four bramho of the family. Iiut that an un- 
eepal dm*m. nude under a decree, had resulted from 
unfair dealing. ktld to fall within the role of the P. C. as to 
coucwium finding* <* qucMioos of lad. (Laid //Menu.) 
runny Koyiukath Krishnan Kaja AVERGAL V. 
PUTHIA Koviukath Sridlvi. (1889) 12 M 612 " 

6 8ar. 455. 

Kanom 

- Mature uu d imideirli ef. 

A Kamun it a specie* «.f mortgage, usually made to endure 
for a term <4 twelve year*, at the md of which time the 
paitio would enforce their remedies or make a new contract 
(H5). (Si 1 Ankur Htdktuu.) Vennateswara Ivan 
f. Shekhari Varma. ( 1881) 8 I A 143 - 

3 M 384 (387)-4 Sar. 269. 

Karaavan-Adoption by. 

- LemJa—AdrflieH ef—Right and duly if. 

A Karnavan has the right, and is perhaps under a duly, 
to -ikiy* funalcs into the taiwad when necessary lo preserve 
it (236). (Lrri Ijndlff.) THIRUTHIPALLI KaMAN 
Menon r. Variangahil Palisseri Raman Menon. 
(1900) 27 I. A. 231 = 24 M. 73(79 80)=4 C W.N. 810= 

7 Sar. 755 -10 M L.J.246. 

- Multi—AdrfiitH ef—Pner ef—Cement ef auan- 

d• meant—Xeeeiuly—C 11 item rteegniunp m<h fever— 
Orem ef free! ef 

The Kansas an’* Kmiled power of alienation renders it 
impiolaUe that be sboold have the power, without consult¬ 
ing «her members of ibe family, of introducing strangers 
into tbe tarwad and making them the heirs to its property. 
Such a power may lie e**ntiai to the preservation of the 
tarwad. when the last pa^iUc karnavan has been reached, 
but the possession of such a power by any karnavan who is 
not the last sui vising head of bis tarwad is unnecessary and 
unjust to tbo*e other members of the family who may sur¬ 
vive him and become karnatans in their turn. In the 
absence of proof, it woold I* contrary to sound legal princi¬ 
ple to hold that any such power was conferred by any 
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MALABAR LAW -(f. nt.l.) 

Karnavan-Adoption by -iContd.) 

Where, therefore. the question was whether the elder of 
two brothers who were the two surviving members of tkir 
tar wad and the drier of whom was the karnavan. was en- 
tiller! to adopt four person' a* to make them ten: m «-f 
the tarwarl without the consent »l the joungei Urfbrr. held 
that the burden of proving the vafidiry of the adoption was 
upon tho«f Who asserted it' validity, ar..l that the adopt *<1 
in question was invalid as it was not pn*«l to lx in accord- 
ante with the law orertum of the Nairs '236). U*d 
hnJi.j.) THiKiTHir.au Raman Menon Varian- 
GAiTiL I'ausskki Raman Minos. 

(1900 ) 271. A 231-24 M 73 ( 79 801=7 Sar 755= 
4C W N 810-10 MLJ 245 
Karnavan-Alienation by 

- Potter of—Consent of anandrarani—Xeeeiuly— 

I'nrejioniNe :w thkoUm; of tfinun! Sy th/m—Efe/t. 

Urge a* the powers of a karnavan of a Malabar tarwarl 
appear to lx 1 . tho*e powers are essentially powers of manage 
ment. lie cannot apparently alienate the family property 
without the consent of the anandravans. akbongh an un¬ 
reasonable wrong headed opposition may probably be over¬ 
ruled (236). (brd UnJI/y.) THIRUniPALU R.UMN 
Ml.NUN r. VARIANGATJIL PaUSSBKI RAMAR MINUS. 

(1900) 27 I. A. 231- 24 M. 73 (79 80)* 
4 C. W N 810=7 Sar. 755 10 MLJ. 245 
Marumakatayam law-inheritance 
- Rnle of. 

Descent under the law b) which this family K gocerae.1 
(ria., Marumakatayam law) is always traced through the 
female line to a female ancestor. (Sir Urnremt Jenhm.) 
SUUIMAN V. BlYATHTHUMMA. 

(1916)21 MLT. 210-(M7)M.WN.213- 

21C W.N. 553 - 26C L J 273 19 Bom LB 394- 
1P.L.W. 210*391C. 243 32 MLJ. 137(139). 

Mortgage for term of 55 years. 

- Praitiee of. 

The term of 55 years in an otti nr usufructuary rant gage 
is a very unusual one. It is alleged that it is not unknown 
in Malabar; !mt their Dedships have not been referred to 
any evidence to show that such a term ever «a» granted by 
way of mortgage in that country (421). (Sir Arthur //.d- 
Must.) THEKKINIYETAIH KlRANGAn MAXAKKAL 

Narayanan Nambudripad v. Iringallur Thaka- 
KATH Sankunni Tharavanar. (1881) Bald 418. 

Nairs of Sooth Malabar 

- Loot and Nuipi affhxiiU to—Peenlunty—Jndi- 

(idl notue—Proof in f,irti,n/ar eaui—Xe/esnly. 

The laws and usages governing the Nairs in South Mala 
bar are very peculiar; some of them are so well <Mal4i«hed 
as to be judicially noticed without woof. But others of 
them are still in that stage in which proof of them i» re¬ 
quired Wore they can lx judicially recognised and en¬ 
forced. The Nairs are petsww amongst whom polyandry 
legally recogni**d; and decent of property through 


females is acknowledged law (236). {Lord LnJley\ 
Thiruthipalli Raman Menon r. Vari ts’CATTiL 
Pausseri Raman Menon. (1900)27 LA. 231 = 
24 M 73 (79)—7 Sar. 755 = 4 C. W.N. 810= 
10 MLJ. 245 

Stanom. 

- -Naturean,l ineidenls of—Stanomdor—Alienation 

of Stanom property iy—Pouvr of. 

In the families of the Malabar Rajas it is customary to 
have a number of palaces, to each of which there b at- 
tached an establishment with lands for maintaining it. 
called by the name of a stanom. Each stanoo has a Raja 
as its head or stanomdar. The stanomdar represents the 


MALABAE LAW-(O*•/,/.) 

Stanom -(Comtd.) 

corpus of his stanom much in the same way as a Hindu 
widow represents the estates which have devolved upon h« 
and he may alienate the property for the benefit or proper 
expenses of the Manorn (144). (Sir Arthur HM/*te) 

Vrnk.at esvyara Ivan r. Shekhari Varma. 

(1881) 8 IA 143 = 3 M. 384 (386)=4 Sar. 259. 

-Stanomdar—Alienation of stanom property—Pcmo 

<>f. See Malabar Law—Stanom—Nature and inci- 
DENTS OF. (1881; 8 I A. 143 (144)= 3 M. 384(38$). 
Tarwad -Devaswom or Stanom property. 

- Con/nr rent findings at to. 

Findings inter feted with.lxcau* they turned upon the ad- 
rabsUhty or value of many sulwlinate facts and the aw- 
truclinn of documents and other questions of law. (Sir 
Arthur HMonU.) VENKATLSWAKA IVAN SHEKHARI 

Varma. (1881) 81-A 143(150)- 

3 M. 384 (392)=4 Sar. 259. 
Tarwad-Partition of. 


- -Con uni of all m/mhen—Xtressity. 

By the law whi<h governs a Mopla Tarwad there cannot 
he a partition unle«s all the members ccmvent. (Sir 
Uvrtme Jenhim.) SUUIMAN BlVAIHTHb'MMA. 

(1916) 21M LT 210 -(1917) M W. N. 213= 

21 C.W N 559 25 C L J 273 19 Bom. L B 394 - 
39 IC. 243*1 P I*W. 210-32MLJ. 137 (139). 

- Ef/tet of-Complete separation if-lM 'Tan*' 

—Vu of—Effort. 

The word Tatarhi is a word of equivocal meaning, and 
may fairly be used where the separation is complete (Sir 
U.ren/0 J/nhm). MLAIMAN ft BlYATHTHUMMA- 

(1916) 21 M L T. 210-(1917) M.W.N. 213- 
21C W N. 553 - 25 C L J. 273-19 Bom. L B. 394- 
1 P L W 210 39 IC. 243 = 32 M L J. 137 (142). 

- Etfret of—Diliuon into Taiashis only-Co"fjtR 

partition even Arfwrrv deuendants of ea/h han/h-Exv 
derue. 

The plaintiffs and the 1st defendant were defendants 
from avommonstexk. The plaintiffs’ case wastttiM^ 
were mrmlxrs of an undivided Mopla Tarwad governed °T 
Marenukathayim law and that that Tarwad «*• 

siderable prooeities. including those in suit. The [>laintifl‘ 
alleged that the l*t defendant was the senior and karnavan 
of the whole Tarwad. and that he had dealt with Tat** 
prrperty in fraud of the plaintiffs, and improperly alienated 
portions of it to the 2nd defendant and appellant. 

The 1st defendant denied that the plaintiffs and he 
members of an undivided Mopla Tarwad. or that I* 
defendant) was the senior and karnavan of the whole i 
wad. He. on the contrary, alleged that the branch °' 
plaintiffs and of the 1st defendant with -even others. ■ 
Ixcume divided as far back a* 1837-38. and *ba‘ 
branch had been living separately and enjoying and flj* 
with the properties separately and independently <* 
other branches. 

The three stocks to which decent «* , Z 

'bters who left descendants -B. K. and T. B. left four ^ 
Cendant', and T two; of A”s descendants only 
issue. The litigation was concerned with the hne <* ^- 

The plaintiffs’ contention was that the partition J- 
was effected was only between the three branches of a. • 
and T. and that the allotment made lo^the tune braiK^ 
tracing from the several descendtnU was not ’) • • 

complete partiUon. but was merely a divistw' foI b , 
««olTK«.ud.b,the 
there was a complete partition between the tune 
and that thereby nine separate and independent share* 
constituted. . - - 
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MALABAB LAW-(CW-0 
Tarwad-Partltion of -(Contd.) 

HtlJ that the Sub-Judge was. on the evidence,light in 
affirming tKe defence view of the effect of the rSvben. (Sir 
lamttKt Jtnktni.) SU LAI MAN ••. BlYAlHIHUMMA. 

(1916) 21 M L.T. 210 = (1917: M W N. 213 = 
21C.W.N.553 26C L. J. 273 = 19Bom LB 304 
1 P l.W 210-391. C. 243-32 M LJ. 137. 
Tavaihi. 

-Meaning of. Stt MaIAB.ik Ia»-TyRwad- 

Paktition ok—Tavazhi. 

(1916)32M.LJ. 137(142). 

MALGUZABI 

-■ Mtniiingof—Ptnl or re < not. 

The word "malguuii" translated a* rtnt ordinarily 
means revenue, and is so referred to in WibonV Clwry. 
The word cannot I* tendered a* nut. much kss u» */■#/ 
nut (434). (Ltd Smka). KaNI CHATTRA Kl')M*l 
Devi v. BkOI'CKE. (1927) 641A 432- 

7 P. 134- 26A.LJ.19 32C.WN.260- 
47C.LJ.90 -8 Pal LT. 813-L L T.40P 1- 
1061.0. 671-27 L W. 736-A I B 1927 P C. 250 - 

64MLJ 293(296; 

MALICE. 

-Ugal malice—U* of-Picfri«?y. Stt LIBEL—Phi- 

VII.EGY-MaLICE KEBUTIINC. 

(1917) 44 IA 192-39 A 561. 
MALICIOUS PROSECUTION 
Action for. 

Defamation of character—suit kor. 

EVIDENCE IN. 

FOUNDATION OF. 

Liability for. 

Malice and want of reasonable and probabu 

CAUSE-FINDING AS TO-FaC1 OR LAW. 

ONUS ON PLAINTIFF IN. 

Pivot on which, turns. 

KEVIEW IN-NEW case IN. 

ROMAN-DU1CH LAW. 

DEFAMATION OF CHARACTER—SUIT IOR. 

- TrMtmtnt of, at dttion (or mn/ituot fr out at tom. 

The suit of Ihe plaintiff in the Court lielow. although 
called a suit lot defamation of character, may beswbetan 
tially supported fthe queMiun b one of vibstance rather 
than of form) a* an action foe a malices prosecution 

(379). Baboo Gunlsh Durr Singh*. mucneeram 
CHOWDHRY. (1872) 11 BLR. 321- 

2 Suth 647 = 17 W R. 283 - 3 Sar. 179 

Evidence in. 

- Ltgtl fnitlition/r on vitu tdtut freutuhom :« m < 

iiiititultd—Eridtntt ol-AimiiuMilj~Prn,titiomtr it - 
f/ninnfi Mvotolt-Effttt. 

In an action for damage foe malicrou* pro<ecutw«. the 
defendant tendered an a witness the Advaate upon who* 
advice the prosecution hail lieeo instituted. The Di>teict 
Judge ruled that, lieing the defendant's Advocate, his evi¬ 
dence was inadmU'il*. The Appellate Court, however, 
permitted him to be examined. 

Htld that the Appellate Court acted most prcperly in 
doing so. (Lord Atimion.) COREA f. PlIRIS. 

(1909) 14 C.W.N 86 (93)- 61.C 50 - f 1909) A C. 549 = 
12 New Law Reports (Ceylon) 147 = 
79 LJ. P.C. 25 = 100 LT. 790 - 25 T LB- 631 

- Mo gilt raidt dttilion if. 

In an action for malicious prosecution, the decivkn of 
the Magistrate that the care was not proved again* the 
plaintiff is not evidence whatever against the defendants oi 


MALICIOUS PROSECUTION—(Cwr/J.) 

Action for-(C«W.) 

Evidence in— (C.utd.) 

the gtoundfcsvnev' of the prosecution (330). HaBOO 
gunesh Dun Singh mucneeram Chowdhry. 

(1872) 11 B. L. B. 321 ^ 
17 W R. 283 - 2 Suth. 647 = 2 Sar. 179. 

- Pldinliff—Ejnmi notion of — Ftilart—Dtmagti 

r.vrJMt - tfto t on. 

Where a man *ucs for defamation of iliaracter, whether 
in tie form of an action for a malicim* prosecution or of 
bW or 'lander, it i* expected Hut plaintiff who of all men 
i' l**t aUe to give evidence of hi' own innocence should lie 
put into the witness-box. and it i' very rarely indeed that a 
plaintiff in any **ch suit obtain* sul»*tantial damages if he 
m< gbe evidence or a guxl rea>on foe not giving it 

(3301). juboo Gunesh Dun sinch v. Mucneeram 

Chowdhry. (1872) 11B. L R 321 - 

17 W R 283 - 2 Suth 547 3 Sar 179. 

Foundation of. 

-The foundation of an action for malicious piosccu. 

tkm i* malice (Si’ Andie* StoNt.) GaVA PaRSAD 
Tewari f. WUGAT Singh. (1908) 351 A. 189- 
30 A 526(634)* 4 M L T. 204 = 8 C. L J. 337- 
12C. W N 1017- 10 Bom L R 1080 
5 A L J 665 18 M. L J 394. 

1.1 ABILITY FOR. 

- fn/rrmotion-.Pnuintum mititaltd on. 

If A receive' rnfornutiwi from others anrl acl» upon it by 
making a criminal charge again*! ft. the motive of his 
iuftemaiwv. or the truth, in fact of the story they idl. are to 
a great extent Icicle the point. The crucial question' for 
conskWraikm are: Did the prosecutor believe the story 
which he acted ? Was his conduit in lielieving it, and 
acting upcei it. that of a readable man of ordinary prod- 
ence * Had he any indirect motive in making the charge > 
The Court ought not u> confound the motive* and action of 
the informant with the motives and action of the prosecutor, 
the uwth. in fact, of the information conveyed to the pro- 
•ecutoe. and the motives of tho* who conveyed it. with the 
proxewtor's belief in what he heard and his prudence in 
acting on it (9|). (Lord Athnion.) COREA f. PtIRlS. 
(1909) 14 C. W. N. 86 6 I C 60-(1909) A. C 649- 
12 New Law Reports (Ceylon) 147 -79 LJ.P C. 25- 
100 L T. 790 -26 T. L. B 631. 

- /nit lint lorn ,f f rout at ion bona fide lot in tontinn- 

dntt mdlitioni—Eflttl. 

The famdatkm of an action foe malicious prosecution is 
malice, and iwaBce may be shown at any time in the course 
of the inquiry. A prosecution, though in the outset not mali- 
cion*, a* having been undertaken at the dictation of a judge 
or magistrate, or. if spontaneously undertaken, from having 
been commenced under a kmi fit belief in ihe guilt of the 
accused, may nevertheless become malicious in any of the 
stages through which it has to paw, if the prosecutor, having 
acquired positive knowledge of the innocence of the accused 
persevere au/oommr in the prosecution, with the intention 
of procuring ft’ ntfm a caividion of ihe accused. (Sir 
A»drtv S<Mt.) Gaya Parsad Tewari v. Bhacat 
Sinch. (1908) 351. A. 189 = 30 A. 625 (534-5) > 

4 M L T. 204 = 8 C L. J. 337-12 C W. N. 1017- 
10 Ben L B. 1080 = 6 A. L J. 666 ^ 18 M. L. J. 394. 

- Cr. P. C.—S. 493 —Prnotation unitr—Ptnon 

tomdutlmg—Luhlitf of 

In Indu a private persoo may be allowed to conduct a 
prosecution under S. 495 of Cr. P. C. of 1898. When this 
is permitted, it is obviously an element to be taken into 
consideration in judging who b the pro*cutor and what are 
hb means of information and motives. (Sir Andros 
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MALICIOUS PROSECUTION— 

Action for— U\*td.) 

Li.wumv »or— 

S/M/.) GAYA PaKMD TfcttlKI liH VC.U SINGH 

<1908; 351. A 189 30 A. 525;534;= 
4 M L T. 204 - 8 C L . J . 387 12 C W. N. 1017 = 
10 Bom. L. R 1080--5 A. L J . 665 -18 M. L J. 394. 

- PM//—Infrrmitwn t—Pirto* 

4 •/. 

The suit «-* for damage' for nul»i<«' pr<»«ott<* 
brouglil liy the plaintiff who bad Urn acquitted in a criminal 
caw in which he* «a» charged with hating taken part in a 
rid. The defendant'’ name* did not appear on the fate «>f 
the criminal proceeding', except a' witne"-It appeared, 
however, that they wen diieetlj soponsblc l>t anj barge 
at all l«ing made against tlie plaintiff, that they took the 
principal part in the conduct of the caw both Wore the 
Police ami in the Magistrate'' Coot*, that they intrusted 
the Counsel for the prun ulioa at the trial before the Magi'- 
irate that the plaintiff had ' joined the riot.' ami that the 
charge was a fal*c one to the know ledge »! the defendant*. 

///hi that the defendant* were liable for damage*. (Sir 
Andw S/M/.) C.tYA PakSaD Tj.wa*I p. IIHaGaT 
SINGH. (1908)361 A 189 30 A 525 '535 
4M. L T 204- 8C. L J 337 12C W.N. 1017 
10 Bom L R 1080 5 A L J 665 -18 M L J. 394. 

-In India the police have special power* in regard to the 

investigation of uiininal iharge>. and it depend* very much 
on the result of their investigation whether « not fwrther 
proceedings aic taken against the person acvu*c.l. If. there¬ 
fore, a complainant •loe* not go beyond giving what he 
believe* to l« correct information to the police, and the poke 
w ! thoot further interference on hi' part (except giving 
such honest assistance as they may require), think fit to 
prosecute, it Would be improper to make him tr*punsil4e in 
damage* for the failure of the prosecution. Hut if the charge 
is false to the knowledge of the complainant; if he mislead* 
the police by bringing sulmrncd witnesses to support it; if 
he influence* the police to assist him in sending an innocent 
man for trial before the Magistrate—it wuild be equally im- 
proper to allow him to escape liability because the prow 
lion has not. technically. I*en omdocted by him. The 
question in all cases ot ihi* kind mu*! be who wa* the pro¬ 
secutor ?-and the answer mu*t depend upon the whole 
circumstances of the case. The mete setting of the law in 
motion is not the criterion ; the conduct of the complainant 
before and after making the charge. mu*l abo be taken into 
consideration. Nor is it eixngh to say. the pcowcmtkm was 
instituted and conducted by the police. That again is a 
question of fact. Theoretically, all prosecution* are conduct 
cd in the name and on behalf of the Crown, let in practice, 
this duty i* often left in the hand* of the person immediate¬ 
ly aggrieved by the offence, who p>.< Arc v,// represents the 
Crown. (Sir Andrr.v S/M/.) G\\ \ P.tRMD TlVARI 
V. Hhagat Singh. (1908) 351. A 189 - 

30 A. 526(533 4)^4 M L T. 204 -8 C. L J 337= 
12C. W.N. 1017 = 10 Bom L R. 1080 = 
5A.L J 665=18 M L J. 394 

--In any country where. a> in India, proecution is not 

private, an action for malicious prosecution in the most 
literal sense of the word could not be raised against any 
private individual. But giving information to the authori¬ 
ties which naturally leads to pr.wcution i* ju*t the same 
thing. And if that i* done and trouble is caused an action 
will lie. (Viurntt Diin/din.) Bai.BHAPDar SlNCH r. 
Badri Sal. (1926)24 A. L J. 453 = 30 W.N. 499 = 
28 Bom L R 921 = 43 C L. J. 521 -- 
(1926) M. W. N. 482 = 951. C 329 = 30 C. W. N. 866 = 
29 O.C. 163=7 Pat L T 591 = A I R 1926 PC 46= 
13 0. L. J. 749 = 1 Luck- 215=51 M. L. J. 42 (50). 


MALICIOUS PROSECUTION—(CW<0 
1 Action for— (Coutd.) 

Malice and want ok reasonable and probable 
cause—Finding as to-Fact or Law. 

- Ci'H/urrtnl tudinp—Privy Coun/i/'I int/rftnn/t 

vitk. 

Where, in a ca*e in which the High Court, concurring 
with the Court below, dismissed a suit for damage for 
malicious pio^cutiim on the giound that the plaintiff had 
failed to discharge the burden which lay upon him of pror¬ 
ing that the defendant bad acted maliciously, and that there 
wa* no rea*on or proloble cause for his action, the High 
Court granted a certificate that the apoeal to His Majesty 
in Council involved a substantial question of law, Mi, by 
iheir UnShip* that the only question involved was a qoe- 
tionof fact on which there were concurrent findings and 
that the certificate must have been granted under a mb- 
apprehenson. 

It i* quite true that according to English law it is for 
the Judge ami not for the Jury to determine what is 
reasonable ami probalJe cause in an action for malicious 
prosecution. The Jury finds the (acts. The Judge 
draws the proper inference from the finding* of the Jury. In 
that sense the question i* a question of law. But where the 
| ca*e i* Hied without a Jury theie is nothing but a qnestioo 
of fact ami a question of fact to be determined by one 
and the .»me person. (Lord Mo/napH/n.) PESIOSJI 
MlNCHtKJI MOW t'. THE QUEEN INSURANCE CO. 

(1900) 25 B 332(336-7)-4 C. W.N. 781- 
2 Bom L.R 939-7 Sar.7W 
ONUS ON PLAINTIFF IN. 

-In an aclicm for malicious prosecution, the onus lies 

! on the plaintiff to prove (I) that the defendants were the 
petrevutor* of the criminal proceeding against him. (2) that 
I they were actuated by malkc. and (3) that their proceeding 
. was without any reasonable or probalJe cause (329). IW00 
Gukesh Durr Singh v. Mugneeram chowdhrv. 
(1872) 11 B L.R 321-17 W. R 283 = 2 Sutb.W' 

3Sar 179 

,-In Older to succeed in an action for damage foe rub 

wi«*a» prosecution, it i* not enough for the plaintiff to pro« 
that he was acquitted of the charge nude against him. H* 
must also prove that the rlefendant acted maliciously, that is 
from scene indiicct motive, and that there was no read¬ 
able or probable ,au-e for his action. (Lord j 

Fist on ji Muncherji Mowt. The Queen l NS V K A, 
CO. (1900) 25 B 332 (335)-4 C. W. N. 781- 
2 Bom. L. R. 939 -7 Bar. 71* 

-In an action foe malicious prosecution, the law lhro« 

on the plaintiff the burden of proving the presence of nu»e 
in the mind of the pro*ecutoi. and the alecnce of '«*** 
came foe the promotion (9|). ( 1*4 Atkin**) CO*" 
! r. PHRIS. (1909) 14 C. W. N. 86=5 I C.» 
(1909) A C. 549 12 New Law Reports (Ceylon) 1 *' 
79 L. J- P. C. 25=100 L. T. 790 = 25 T- L B- W* 

- Ceif/ni'tul dal/m/ntr—PrMi/uli/m buJ 

Ptrut M/p/to fifty Intend /enfattri to mat/ m(* 
modi -Suit rffuirrtf. „ 

On the confessional statements of R and T. the Mag»'t£ 
issued warrants few the arrest of the appellants. 
Magistrate, however. subsequently discharged the appel«» 
as he considered there was no real evidence against 
The Sessions Judge concurred with him, and rrfe*o 

Tk- ifiTiiiiirti rh^reu&jn insim> 


commit them for trial. The appellants thereupon - 
a suit for damages for malicious prosecution apin : 
alleging that he had tutored R and T to say »hat the) 
in their cocfessioas. B 

II/U that in order to succeed in the action, t rfi app= 
-- show that B invented the whole story * 
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MALICIOUS PROSECUTION—<C.*/y.) 

Action for-(t'.*A/.) 

Onus on plaintiff in-(cw./.) 

implicated the appellants, and tutored R & T to say it. and 
that they had failed to discharge that very heavy oaa* which 
rested on tlvem. (K iieonnt Dunedin.) RalBHaddar 
SINCH r. Badri SaH. (1926) 24 A. L. J. 453 
30. W. N.499 = 28 Bon. L> R. 921 = 43 C. L J 521 = 
(1926) M. W. N. 482 = 951. C. 329 - 30 C. W. N 866- 
29 0 C. 163=7 Pat L T. 591 
A. I. R 1926 P C. 46 = 130 L J. 749 = 1 Luck. 215= 
51 M. L J. 42(50.52). 

- /nneeute of tkarge—Pr^f ef—Htetsuly. 

In an action for damage for malkiou. pecwitx*. the 
plaintiff has not got to prove that he wa» innwcnl of the 
charges upon which he was tried. It is enough for him to 
prove that the preceding, complained of terminated in hi. 
favour if from their nature they were capahle of x. termin¬ 
ating. (ViUeunt Dunedin.) BaLRHADDAR SlKCH r. 
Badri SaH. (1926) 24 A L J. 453 3 0 W. N 499 - 
28 Bom L B 921-43C L J. 521 * 
(1926) M. W.N.482 951 . C . 329 30C W.N 8fc6 = 
29 0. C. 163=7 Pat L T .591 - 
A I R 1926 P. C. 46 -13 0 L J. 749 ■* 

1 Luck 215-51 M L J. 42(46 7) 
Pivot on which, turn* 

- Slate of mmJ of preseeulor 4/ limt of inhtnti.-o• of 

proiteulion. 

The pivot upon which almost all action, (nr malkim** 
prosecution turn is the state of mind of the pro-eert* at 
the time he institutes or authoii.es the pimecuttcn (91). 
(Loti Alkiutou.) COREAS PEIRIS. 

(1909' 14 C. W. N. 86 - 6 L C. 50-’(1909) A. C. 549 
12 New Law Report* (Ceylon) 147 - 79 L J. P.C. 25 
100 L T. 790 - 25T.L R 631 
review in-new case in. 

«- Permitiiiilily. 

In an action for malicious prosecution held that the Coin 
below acted quite rightly in refusing to permit a new ca*e 
to 1* marie on the hearing on review, on the suppled 
analogy of Corn ford v. Carlton Bank, ((1*99) I Q. B. 
3921 (96). (Lord Atkiwou.) CORFA r. PlIRIS. 

(1909) 14C. W. N 8«-<1909)A.C 649- 
12New Law Reporti(Ceylon) 147 - 79 L J P C. 25 - 
100L.T. 790 - 6 1. C . 50 = 25 T LB 631. 
roman Dutch Uw. 

- Priiuif/ti of, same ai F.ngliik k». 

The Supreme Court held that a proportion instituted with¬ 
out malice, and with reasouble and probable cause, can**, 
under the Roman-Dutch Law. be held to anu-int to an act 
of aggression ; that an annul iuiuri* in the pruxeutor 
cannot, therefore, be inferred from the mere fact that the 
prosecution has failed and the accused l«en acquitted ; that 
the burden of prosing the existence of this annus injur* 
( 1 . malice) rests, under the Roman-Dutch law as under 
the English Law. on the plaintiff in such an aetkn; and 
that the principles of the two systems of Uw on the subject 
are practically identical. The various authorities to whwh 
their Lordships have been referred fully sustain the several 
conclusions at which the Supreme Court has arrived «t 
the«e points (89) (ford Alhmon.) COREA t>. PEIRIS. 
(1009) 14 0. W. N. 86 - 51.0.60 = (1909) A. C. 549- 
12 New Law Report* (Ceylon) 147 = 79 L. J. P.C. 25- 
100L.T. 790 = 26 T. L B 631 
Civil Proceeding*. 

Execution of decree-attachment wrongful 
in. 

Instigation of. 

Institution of. 


MALICIOUS PROSECUTION —(Could.) 

Civil Proceedings—(<VW.) 

Execution ok decrik—attachment wrongful in. 

-Damage fu-LiaMity for. Set CONTRACT ACT, 

S.72 AND EXECUTION OF DECREE—ATTACHMENT 
IN-WRONGFUL ATTACHMENT. 

Instigation of. 

-Cs*. of proceedings—Liability of instigator for, 

th.«gh not formal party to proceedings. Set COSTS—SUIT 
-Person not a party to. (1876) 4 I. A 23 » 

2 C. 233. 

- thmj',1 tan ltd ky—/utility of in Hi pier for. 

The prosecution of legal pros ceding, w hic h arc instigated 
by malice, and are at the .amc time groundless, is a wrong 
to^ihe poton who sutler. damage in consequence of them 

No action will lie for improperly putting the law In 
nrtion in the name of a third person, unle* it is alleged 
and prosed that it is done nulkioudy and without reason- 
aide or probable cause; but if there be malice and want of 
rravxuUe or piobaUe cause. no doubt the action will lie. 
peopled there I* aho legal damage. (38 9). (Sir Montague 
F.. Smith) Ram COOMAK COONDOO v. CHUNDER 
cantoMuokerjft. (1876) 41 A. 23- 

2C 233 (248)-3 Sar 654-3 Suth 361. 

Institution of. 

- brat adnet him ef—F:.,Jtu<t tf-CMn rtttivtd 

from 1,Jit tlor in England—Admit non of out of-R/ue- 
Hon of .elf on (round ol /ale pr.dutlion—Propriety, 

On the plaintiff', counsel, in a viit for damage, for the 
malnku. inJitulion of civil proceedings, raising a question 
»to the adtice up««i whkh the defendant had acted in 
instituting the prowling., the defendant tendered in evi- 
dnwe two cable, rtceivtsl from a sdkitor in England in 
reliance upon uhkh he acted. The tiial judge admitted the 
first ijUe in evidence but rejected the second, apoarcntly on 
the ground that it had net l*en duly dixtosed. 

Held, agreeing with the appellate Court, that on the 
question ol reaxmaUe and piobabit cauie the second cable 
wasckarly relevant and indeed of much weight. (Sir George 
fntmdts.) ALBERT BONNAN r. IMPERIAL TOBACCO 
CO.. LTD.. INDIA. ( 1929) 31 Bom L. R. 1388 - 

S3 C W. N 1034-30 L W 488 = 27 A. L. J. 1070- 
50 C. L J. 351-119 I. C. 609 = A IR 1929PC 222- 

67M.L J. 568. 

- ReasonaHe and prohitde tauu fer—Ahentt of— 

Error of aptrt ft (it ad tut on fadK of soiiei proceedings 
intituled if. 

Proceeding, instituted in reliance upon expert legal advice 
leceivtd from England cannot be held to be instituted with- 
out rcaxmalfc and probable cause merely because that 
ad»ice in the event proses to be wrong. (Sir George 
lender) ALBERT BONNAN v. IMPERIAL TORACCO 
CO.. Ltd.. India. (1929) 31 Bom. L. B 1388 = 

33 C. W. N. 1034 « 30 L W. 488 =27 A. L. J. 1070 - 
50 C L J. 351-1191. C. 609=A I. B. 1929 P. C. 222" 

57 M. L J. 658. 

- Suit for damage1 for-Maintoinahhly-Cenditicns 

-.Value and wut of reaionake and prtdaHe tent-Proof 
of-Ouut an fJamtif. 

Malice and want of reasonable and probable cause is of 
the e^ence of a suit for damages for the malkious institution 
of civil proceedings. 

Quaere, as to what other conditions may be necessary to 
enable a plaintiff to socceed in such a suit, and as to the 
principles to be deduced from the yadgmenls in The Quarts 
Hill Consolidated Gold Mining Company v. Eyre ( 11 Q 
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MALICIOUS PROSECUTION-fO/V.) 

Civil Proceedings-(C.wr./.) 

INSTITUTION OK— (C'tlJ.) 

B. D. 674). (Sir G,*r# /. milts.) ALBERT BONN \N r. 
I.UFEKI M. TOB\CCO CO.. 1.1 D.. INDIA 

(1929] 31 Bom L R 1388 = 33 C W N 1034- 
30 L W. 488 27A L J 1070-50 C LJ 351- 
1191 C. 609-A I R 1929 P C 222-57 M LJ. 558 
False imprisonment. 

-Distinction. S/f Fai.se ivprisonmest—Mali¬ 
cious Prosecution ( 1903; 301. A 154 (157)= 

30 C 872(879). 

MALIK. 

--Meaning and cffcil of. Stt WORDS— MEANING 

of—Malik. 

MALIKANA. 

— • Mtinug of. 

The MJihmi i% the allowance nude to the irmindai fu 
hi' maintenance, and the di'bur><ment' and i*jtgung> 
allowed to him again'! hi' receipt* fall uiwier the term 
"kurcha- (112). (Mr. PtmKrton bsgi.) RaJaI.EEU 

nund Singh Bahadoor ^Government of Bengal 
(1855) 6 M I A 101*1 Sutb. 248 - 
4 W.R P C. 77*1 Sar. 505. 
——Malikana is the allowance made to proprietor' di' 
possessed !>>• Government. By Regulation VII of 1822 it 
might vary Irom 5 to 10 per vent, of the income realized 
That regulation wav repealed a* regard* the North-We* 
Province* by Act XIX of 18/3. and fresh proviso' for 
allowance' to di'puv^v^d proprietor' were substituted. 
Malikana is a grant of a portion of the revenue in lieu of 
preexisting proprietary right' (161). ( L>rJ H.U.-mu.) 
1>F.0 KUAR p. MAN KUAR (1894) 21 1A. 148- 

17 A. 1 (17) — 6 Sir. 489 -4 M L J. 272. 
MALIKAN OABIZ 
■- Meaning of. 

The expression mah tan fair, i* a term of art u-ed Un 
the pjrpi'C of settlement proceeding', and liefiet it' raitie 
at an indication of any group of right' or their quality can 
be judly appreciated it' precise signification in the context 
should be known (799). (Sir lavrtntt Jnhns.) DaKaS 
Khan r-. Ghulam Kasim khan. (1918) 45 C. 793- 
24 M.L.T. 271-28 CL J. 441- 
20 Bom L B 1068 - 26 P L R 1919 - 
1 P.W B. (Rev.) 1919 ^481 C. 473 -9 L W 558 
MAL SABANJAM OB GRAM SABANJAM 
LANDS. 

- S/t Gram Saranjam. etc. 

MANAGER. 

-Receiver - Trader - Drtinrtion. Stt TRUST- 

TRUSlEE—RECEIVER. (1920) 47 LA 224 (232)- 

42 A 609(618). 

MANDAMUS. 

—-Statute-Duty imposed by-Kefu*al of Court or 
olhcer to do—Rem ply in case of. Stt C.P.C. OF |90ft o 

21. R. 92-Refusal to confirm Sale-Improper 

ORDER OF—REMEDY IN CASE OF. 

(1876) 31A 230(238). 

- Stt Income-tax act of 1922, S. 5i. 

- l\’nt of—Issue of—Prmeifht rt(nUtin{. 

One of the principles regulating the issue of the pretoga 
live writ of mandamus is thk that the writ will oot be 
allowed to issue unless the apolicant shows clearly that he 
has the specific legal right to enforce which he asks for the 
interference of the Court, that he has claimed to exercise 
that right and none other, and that his claim has been 


MANDAMUS—(OW.) 

rrfu'ed. (Lord AthnSou.) BANK OF BOMBAY V. SHE- 
MAN So.mjj. (1908) 35LA. 130 (135)= 

32 B 466 (476)=4M L.T. 16=8C LJ.103= 
12C.WN. 825 = 10 Bom. L R 636= 
5 A L J. 463 = 18 ML. J. 355. 

MABALDAB. 

- Position aud righ;> of. Stt SaTTUKOTTAI CHETI! 

—Banking firm of. (1929) 57 M LJ. 628. 

MARITIME LAW. 

- S<t ship (Shipping). 

MARRIAGE 

[Only case* which have not been included under- 

(1) Burmese Buddhist Law-Marriage ; 

(2) Ceylon Law-Marriage; 

(3) Hindu Law—Marriage ; and 

(4) Mahometan Law-Marriage. 

Have letn Iwuught under this head]. 

Rrfagh of promise of. 

CHANGE OF RELIGION AFTER. 

Contract tor-rescission of. 

Dissolution of-Husband’s suit for-Wife’s 
adultery-Evidence of. 

Evidence of. 

Presumption of. 

Presumption of. and of legitimacy of off 
spring-extension of-Propriety. 

PROMISE OF. 

QUESTION REGARDING. 

STATUS OF-BASIS OF. 

Breach of promise of. 

- .ithen for—hint in—term of. 

The t'Mie framed by the lower Court in an action f« 
btexh of prorwHe of marriage was "Was there a valid con¬ 
tract of marriage >" 

II. Id. that the issue ought to have been "Was there* 
definite pr«.mi*e of marriage 
Ue exprevion " contract of marriage" is usually used in 
•mother sense, (I'istonnt Dunedin.) SKIPP V. KELLY. 

(1926) 24 L W. 18*1926 MW.N. 382- 
3 O W N. 463 - 43CLJ 430-94 1- C S31 J 
28 Bom LB 873 - 30C.W.N.841- 
A.I R 1926 PC. 27 - 50 M LJ. 498(5001). 

-Avtion for - kenisMon of ountrad in—Onus cd 

proof of. Stt Marriage-Contract of—rescission 
OE-ONUS OF proof OF. (1925) 22 L w. 726 (731) 

- IXimopti for - Mtosnrt cf—Dttiti ** <*/ Cnr1 

bill v OI t>'—Prt:y Count ifl inter ft rente #itb. 

Their I/rtd'hip*. whatever their own view's would ha«e 
!*en if they had been trying the case (an actron fc* 
damage* for breach of promise of marriage), would oner 
thick of interfering with a mea*ure of damage* which loo 
l«n fixed by the Conrl below unless they saw that tbflj 
was *<*nething very clearly wrong with the figure it h« 
fixed upon. (Knew*/ Dunedin.) SKIPP KELLY. _ 
(1926)24 L.W. 18 = 1926 M.W.N. 382* 
3 O W N 453 = 43 C L J. 430 = 94 1.0. »}" 

28 Bom LB. 873-30C.W.N*Jl* 
A I R. 1926 P.C. 27 = 50 M L J. 498 (602 3). 
Change of religion after. 

- Efett of. on nolts intiitnlol to maniafe-SP* 1 * 

resident in Indio. , 

Quart whether, in the case of spools resident in 
a change of religion, marie honestly after marriage vim 
the assent of both spou*es. without any intent tocoenrut a 
fraud upon the law. will have the effect of altering '<Pj 
incidental to the marriage, such as that of divorce 
(Lord Wotson.) SKINNER SRINNER. „ ..... 

(1897) 25IA. 34 = 25 C. 5S7 

2 C-W.N. 209 * 7 Sar. 26* • 
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MARRIAGE—((W*/.) 

Contract for-Bescisslonof. 

- Inf trout if. frm li/tntt. tamdatl. tti.—C*mJili<mt 

In certain circumstances silence. W. cuu'.at. 
expression' in letters nuy be amply sufficient to kail a Currt 
of La*, to the conclusion that a contract of nutria}? h*. 
been rerumkd and dissolved by mutual apeement. Hut. 
however. is not a legitimate conclusion in a ca*e «brtc cir¬ 
cumstances are altogether extraordinary, where the paiiio 
to the contract were entangled, ami emluna"eJ In dift 
evihies not of their nuking, ami quite beyond then .mtrol 

(731). (Lord D*rl,n S ) Lucia Jacob r. David Alex¬ 

ander wills. (1925) 22 lw 726 = 

A I R 1925 P C. 194 = 89 I.C 824 - 2 OWN 695 

- On til if fretf if. in i nit fir t*r htatk if 

mtratt. 

Where, in a suit to recover damages for brexh of a 
promise to marry, tlse plaintiff prove, the cuvtravt of mar 
riage. the defendant can get rid of the liaUlity to perform 
the contravt only on proof that the contract was reminded 
and dissolved by mutual agreement. The onus of proving 
is on the defendant (731). (Urd Mint.) LUCU JACOB 
v. David Alexander Wills. (1925)22LW 726- 
AI R 1925 P C. 194 - 891 C 824 - 2 OWN 695 

Dissolution of -Husband's suit for-Wlfei 
adultery—Evidence of. 

-letters written by her to coretfuodent Imt in fact 

delivered to husband-Admissibility against corespondent 

of, stt Ceylon Evidence ordinance, s. 9. 

(1925) 621 A. 372(377). 

-Evidence of-Court of Wards-Manager-Reput 

of. slating lady to be wife of ward and recommending 
maintenance to her-Value of. on i.s« a. to her marriage 
with ward. Stt MaHOMLDAN Law-MaRRIAC-E- 
Evidence-Couht ok Wards. 

(1844) 3 M. I. A 295(320 1). 

Presumption of. 

_ Stf(l) BURMESE BUDDHIST LAW-MARRIAGE. 

(2) Ceylon Law-Marriage. (3) Hindu Law- 
Marriage and (4) Mahomedan Law-Marriage. 

Presumption of and of legitimacy of 
Offspring-Extension of-Proprlety. 

- Validity if mam i [I ami It git maty if tffifnng 

admit ltd- / lint inly ai ti nkftktr marnagt tmUntUd in 
iHfk a umy ai ti ttnftr farhtnUr Halm and frtttdtntt m 
iff if ring -ExUmtiH titan if. 

Their Lordship, see no r«soi for extending the preamp 
lion which exist' in favour of a marruge and against era 
cubinage, and in favour of legitimacy' bastardy, 

to a case in which the validity of the raaniage and thr 
legitimacy of the offspring are admitted and where the only 
point is a» to whether the marriage wav cradnctcd in wh 
a way i' to confer a particular status and precedence up« 
the offspring of the union. (Urd Ckamttlltt.) MOLAPO 
MOIBLA >•. THABO I.EBOTHOLI MOJEt A. 

(1928) 28 L.W. 744 - 111 L C. 193 - 6 0. W N. 1142 = 

1 ' A I B 1928 P.C. 276 

Promise of. 

_Breach of. Stt Under MARRIAGE-BREACH OK 

PROMISE OK. , , 

-- Marritd woman-Prmnitt ti marry a. afUr ktr 

diurtt—Promit tc marry ktr afttr Jnortt mas Marntd- 
Ratifitatitn tf Rd front it or making if run mu- Ttit - 
Etidtntt. 

The defendant first promised to marry the plaintiff when, 
as a matter of fact, she was a married woman. It wa. 
understood between them that a divorce was gang to take 
place, and a divorce afterwards did take pbce. Though th * 


MARRIAGE- (Ctntd.) 

Promise of-<(Vtf/) 

prinKe made in MKh circum-Janccs was a void promise, 
nevttthcfcv'. the partk-. considered themselves as engaged 
petxm. ; behaved as engaged persons, and it uas certain 
that after the divorce proceeding, had gone through and 
con^qaently the plaintiff became a free woman, the defend¬ 
ant brought her a ring and actually arranged the date on 
wfekh they were to be married. 

l/tld. in an actkui by the plaintiff for lueach of promise 
of mairiage. that the Courts below were right in inferring 
from ihe fails and circumstance, of the case what really was 
in law a new promi* to marry. 

When per^ns fix a day for their marriage it nuy be in¬ 
ferred from thi' that there i. a Dromi>c of marriage, and 
one i« not hramd to lake it a. a ratification of a contract 
which in itself i. void, and which, therefore, in law cannot 
be ratified by anything that can I* sup>cquently dme. The 
premia in this <a«e wa. not inrrely a ratification of the 
previoj. void piomi^. (Vi it aunt Duntdin.) SKIPP V. 
KELLV. (1926) 24 L W. 18-1926 M W. N. 382- 
3 0 W N 453 - 43 C L J. 430-94 I. C. 331- 
28 Bom. L B 873 - 30 C. W. N 841- 
A. I R. 1926 P. C 27 - 60 M L. J. 498(601-2). 
— - - Marritd >vmtn—Prmiit ti marry a. afttr lour¬ 
ing ktr ttnlrmflaltd dr.ntt—Validity tf. 

The defendant first promi««l to marry the plaintiff 
when. a. a matter of fact, she wa. a married woman. It 
was under Jcod between them that a divorce was going to 
lake place between Ihe defendant and her huslund. and 
that the marriage between her and the plaintiff was to be 
after the said divorce. A divorce did afterward, take pUcc. 

IhlJ, that a premise of marriage nude in such circum, 
.tances was a void promi-e. (Vu/tunt Dnntdm.) SKIPP 
r. Kiily. (1926) 24 L. W. 18- 

1926 M W.N.382 3 0. W. N. 463- 
43C L J 430 - 94 I.C. 33I-28Bod.L-B.873- 
30C. W N.841-A.I. B 1926 P C. 27" 
60 M. LJ 498(501). 

Question regarding 

-Maintenance by wife against husband if a. Stt 

Burma Courts act, s. 4. 

(1884) 11 1 A. 109 (119)-10 C. 777(784). 
Status of. 

—Bam tf—Pmitil—Rtligitm trttd—Sfmnti rtii- 
dtnl in India. 

In the c*« of swumts resident in India, their personal 
»latus. and what is frequently termed the status of the 
marriage, is not xMy dependent upon domicil, but invol¬ 
ve, the element of religious creed (41). (Urd ll'atnn.) 

SkisNL* i SKtNNt.K. (1897) 261. A 34= 

25 C. 537 (546) - 2 C. W N. 209 - 7 Sar. 262. 

MARRIED WOMAN 

- At gat at tin tf frtftrly ftr ktr ufaratt uit—Rigkt 

•f. in India -Eittmt tf. 

Qnrir *» to the extent to which a marned woman can in 
India acquire property for her -eparate u*, free from the 
centre! of her hosband ( 280 ). (lard Atkinin). Kk.RWICK 

KERWICK. (1920) 471. A. 275 = 48 C. 260(265)- 
32 C. L J. 490 = 13 L. W. 455- 
2 U. P. L R. (P.C) 163 = 28 M. L. T. 194 - 
1920 M W. N. 738 = 23 Bom L. B. 730- 
57I.C. 834 = 39 M.L.J.296. 
MARTIAL LAW ORDINANCE IV OP 1919. 

- Affhtahhty and tffttl if. 

It was argued that the Martial Law (Further Extension) 
Ordinance IV of 1919 was capable of bong construed as 
intended cnlj to extend the operation of the Martial Law 
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MARTIAL LAW ORDINANCE IV OF 1919- 

(C'Hti.) 

Ordinance 1 of I'M' 1 !•> ofttuccs cnmmitud liefore April 13. 
Iiut nol earlier ihan Manh 30. and accordingly lhai thb 
Ordinance (like Ordinance I) apswicd only to pei*-*> 
taken in ihe a*t of committing one of the offcrnc* >pccified 
in Bengal Slate Offen-e' KvguLilion X of |HM. The urdi- 
nance cannot I* 'o cnn'tiunl. It i» ini:<*lmtd liy a recital 
that an emergency ha' arisen whkh rendm it nece"aiy to 
provide that commi'-Mi' app^nted umkr the earlier ordi¬ 
nance'hall have power to try per**** and oflmcc' *<her 
than thoM: 'pecified in that ordinance ; and it empower' a 
commi"i<in to try any person charged with any itfencecuai- 
mitted after the *|*>ified date, and to pa* in rc'prtt of 
such offence any sentence authorised l>y la* It *<«ld I* 
difficult to find word' indieaiing ir,me clearly that the oper¬ 
ation of the ordinance i« n ** to I* confined lotheprr-oti' 
and offence' dewrilied in the earlier ordinance (137). 
[Viuonnt Ca:r.) BlGGA THE KING-EUPFROR. 

(1920) 47 1 A. 128-1 Lah 326 - 24 C. W.N. 650- 

22 Bom. L R 609 18 A. L. J 455 -12 L W 296- 
21 Cr. L. J. 456 = 56 I. C. 440 - 39 M L J. 1 

-Validity of. Su GOVERNMENT OF INDIA ACT OF 

1915.S. 65 (2)—Ordin\ry Indian Courts. 

(1920)47 1 A. 128 (137 8) 1 Lah. 326 
MASTER AND SERVANT 
Servant 

- Aflt of—lbmaf/t ram/d ky—Mait/r'< luk/ily for. 

The suit was for damage' for the wrongful felling and 
carrying away of tree' growing on part of the e'late held on 
true! l>y the plaintiff, an oft-ial receiver. The plaintiff 
alleged that the 6r*t two defendant* liy the hand' of their 
officer' cut the tree*. 

It *3' nol prosed that any cutting took place by actual 
Older of the fir>t two defen.Untv The jfaintif! contended 
that neverthelo' they mu»t I* held responsble for it in 
point of law. lxcao«e the other defendants. the person' who 
actually cut the ttee>. held some employments under defend- 
ants 1 and 2. Hut there wa' no evident at all that to cut 
trees wxs in the ordinary cour«e of tae duty of any of them. 

II/IJ. that there was no ground for making defendants 
I and 2 liaUe for the cutting hy the other defendant*. 
[Lord I/Montt.) CASPERSZ r. KiSIIORI LaL ROY 
CHOWDHRI. (1896)23 C. 922 (929) - 1 C. W. N. 12= 

7 Sir. 31. 

- ‘Employment of ftrunt to work nnd/r or wttk- 

Vottt at to — P/itriitioni on—Mait/ri ngkt tr imfos/. 

The Government certainly, as any other master, may 
lawfully restrict its own servants a* to these whom they 
shall employ under them, or co-operate with in performing 
the services for the due performance of which they are en 
rolled and taken into it' service (134). [Dr. /mtkington.) 
ROGERS V. K.ljENDIO DUTT. (I860) 8 M I. A. 103 = 
13 Moo. P. C. 209 - 3 L. T. 160-9 W R. fEng ) 149- 
2 W. R 51 = 1 Suth 413 ISar 755. 

-Fraud of — Ma'ter’s liability for. Ste BANKER 

and Customer —Cheque—Paymant of-Evidfnce. 

(1891)181. A. 111(119 20). 

■- Hirt of aiuikfr'i — XtgUgtn/t of un-ant ku/d 

during firied of hirt—UMitj of kit mttl.r for. 

When one person lends his servant to another for a parti¬ 
cular employment, the servant, for anything done in that 
particular employment, must I* dealt with as the servant of 
the man to whom he is lent, although he remains the general 
servant of the person who lent him. A want transferred, 
so to speak, for the convenience of working a chattel lent 
or hired to another, is. in a general sense, the want of the 
master who sends him but upon the practical point of res¬ 
ponsibility, when he is doing the work of and under the 
orders or control of the other employer to whom he b lent. 


MASTER AND SERVANT- [Coutd.) 

Servant—( Coutd.) 

he b. in the eye of the la*, the want of the Utter and 
the Utter b. in the eye of the law. his employer. ( Lori 
I Siam.) Bill & Co. West African Shipping 
AGENCY AND LIGHTERAGE CO. (1927) 4O WN.737= 
96 L J. P C. 127= 104 IC. 113 = A. I. R. 1927 P.C. 173. 

- IIout/ affrofnat/d to—Pon/nion of—Mitt n't foi- 

union if—England and /udia—Dillin/tion. 

, in this country (England) we should say that, if 

a want lived in a hou*e appropriated to a servant, «f 
'hould rather draw an inference from that that the poses- 
'ion of the servant *a» the pov'rt.'ion of the master, bat tbe 
cusiie-s and u«ages in the Ea^ Indies may I* very different 
in that respect. [Mr. Baron Park/.) RAJAH PEDDA 
VeNKaTAPPA N'AIDU AROOVALA ROODRAPPA NAI- 
DU. (1841) 2 M I. A. 504 (513 4)=6 W. B. 13= 

1 Suth 112-1 Sir. 224. 

-Misappropriation liy— Liability of Master for. Sit 

Banker and customer—Cheque-Payment of- 
EviDENCF.. (1891) 181. A. 111(119 20) 

MAXIMS 

Actor setjuitur fonim rel. 

- S// C. P. C. OF 1908—S. 20-PUCE OF SUIT— 

Rule general as to. (1894) 21 L A. 171 (186)= 

22 C. 222(237 8). 
Audi Alteram partem. 

-It b an elementary principle which is landing on all 

oei'On> who exercise judicial or quasi-judicial powers, that 
an order 'hmdd not be made again'! a man's interest with¬ 
out there being given to him an opportunity of being heard. 
[Sir Andr/v S/otJ/) I.AUTESWaR SlNCH I*. M0HUKT 
GaxESH Singh. (1006)331. A. 134(138)- 

33 C 1178 (1182) * 10 C W. N 969-4 C. L. 1 177-' 
8 Bom L R 719-3A L J.689-1M LT.308- 

16M.LJ-365. 
Cessat ratio cessat lex. 

- S// Hindu Law-Impartible Estate-Suc¬ 
cession-Custom- Family custom. 

(1919) 12 L. W. 730(737,740) 
Cessante ratlone legis cessat ipsa lex 

-The contention that the fetter on tbe wide** 

power of alienatkm altogether drops in the absence of cd- 
Uteral heirs to the hu.band, on their failure, cannot« 
put upon the principle of "cev»ante ratione cessat etif« 
lea-, because it boot merely for the protection of the 
material interests of her husband's relations that the fetter 
on the widow's power is imposed (551) [L*rd 
Tnm/r.) COLLECTOR OF MASUUPATAM !'• CAWW 

VENCATA Narrianapah. (1861) 8 M L A.89- 
2 W. R. 61-1 Suth. 476 = 1 Sar. 820 

- Sot Hindu Law-joint family - GraND^ 

father—Self-acquired immoveable property'• of. 

(1867) 12M.LA-K®) 

- Sot Tenure-Incident ancient of. 

(1928) 55 M. L.J.70U. 
Communis error facitjua 

-Their lx-dships assume for the purposes of tbdr 

judgment that Sir William Jones was mistaken in attribut¬ 
ing the words interpreted in Verse 122 to Kulluka Bhata 
But they observe that Sr William Jones' version 
bahly founded on the tradition of the time at™ “ 
wrote, and has been accepted in the Indian Courts *i (b00 ' 
question. “Communb error facit jus" is a sound 
(1W). [Lord Dairy.) JaGADISH BAHADUR J- SHW 

Partab SINGH. (1901) 281. A. 100 -23 A. S69 

5 C. W. N. 602 = 3 Bom. L- B. 298 = 8 Jar. W- 
11 
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MAXIMS -(CcviaA) 

Contemporanea expositio est optima. 

- S/t Hindu Law—religious Endowment — 

Dedication to-Evipence-Ixcomeof property. 

(1909) 361. A. 148 (161)- 36 C. 1C03(1012). 

- S/t altt Deed—Construction or— coniem- 

poranea Expositio. (1912) 391 a. 202(211)= 

36 B. 639; 666). 

Copolatlo verborum indlcat acceptationem 
Id eodem sensu 

- S/t power of Attorney— Objects or. 

(1884) 11 1. A 94(107) = 
10C 101(911). 

Court-Act of. ought not to Injure any of Its suitors 

- Stt C. P. C. of 1908—S. 144. (l) Dickie rever 

sed on appeal—status quo in case of. 

(1922) 49 I. A. 351 (365 6) -2 Pat 10(16) 

and (2) Invalid order—Recvli ing of. 

(1871) 14 M. I A. 40 (47 8). 
Delegatus non potest delegare. 

-The broad principle d/ltfaiu, h*m fii/ti dtit tart 

would fnma /a/it apply to the (ranker by a iraMCr <4 lb 
office and it* duties (81). (Sir /am/, It'. Caiul/.) RaJaH 
Vurmah Valia e. Ravi Vurmah Valia 

(1876) 41. A. 76 -1 M 235 (248)- 3 Sar 687 

3 8uth. 382 

- S// Fiduciary duties-Delecation ot-Rulf 

against. (1921) 49 LA 46 (52 3)-49 C. 325(333). 
Equity-One who seeks, must do equity. 

- S// Equity. (1903)301. a. 114( 125 6)- 

30 C- 639 (549) 

Factum Valet 

-That unhappily exprevced maxim (factum cakt) 

clearly cause* trouble in Indian Court*. If the fxtum. the 
external act, i* void in la*, there it no rum for the appli¬ 
cation of the maxim. The truth i* that the two halm «.f 
the maxim apply to two different dqnrtment* of 5fe. Many 
thing* which ought not to lie done in point of morals oe re¬ 
ligion are valid in point of law. But it it Knsenwcal to 
apply the whole maxim to the tame dav* of aclkm and to 
say that what ought not to be done in mocah *tand* good in 
moral*, or what ought not to be done in law stands gixd in 
law. (Lord /MW.) SRI BALUSU GurULINCaSwamI r. 
Sri Balusu Ramaukshmama. 

(1899) 26 L A. 113(144)-22 M 398(423)- 
21A.460 -3C.W N.427>1 Bom LB 226- 
7 S»r. 330 * 9 M LJ. 67. 

-5c/Chota Nagpur Encumbered Estails act 

of 1876—S. 12—Release of estate from manage 
ment—order foe—Validity of—Factum Valet. 

(1889) 16 l A. 221 (232) = 17 C 223 (233). 
Filst demonstrate 
- St/ DEED—AREA-BOUND\RY. 

- S/t Hindu Law-Will—construction-con¬ 
veyance clause. (1919) 13 L W 667 (661). 

- S// Landlord and Tenant-Notice to quit 

—Sufficiency of—area of holding. 

(1918) 461. A. 222(229 30)-46 C 458(479 80). 
Hard cases should not make bad law. 

-It is the dnty of all Courts of Justice to take care for 

the general good of the community, that hard cases do nor 
make bad law. (69). (Lrrd Camfit/l.) EAST INDIA CO. 
p. ODITCHURN Paul. (1849) 5 M. I. A. 43 - 

7 Moo. P. 0.85 = 14 Jur. 253=1 Sar. 394 

Boom of a man U his castle. 

-Qualifications of. S/t HOUSE-MAN'S HOUSE IS 

H IS CASTLE. (1843) 3 M. I A. 164 (171). 


MAXIMS—< GW.) 

Id certum est quod certum redrti potest. 

-Two questions ari-e up hi tin-construction of the In- 

trrest Act XXXII of IN)*); first, what i» meant by a sum 
cniaiB. and a time certain. With respec t l./h to amount 
and time of payment, it was argued that the maxim “id 
t.rlHM ttl ttr/nm redd, fit mutt he applied ; and 
in a rr*auUf -«se. tins is „ue (278). (Sir /■*„ 

Idmdtt.) Jt CGOMOHUN Ghosf..-. Manickchund. 

(1859,7 M I A. 263 4 W R 8 - i Suth S57 = 

1 Sar. 681 

- S// INTEREST ACT OF 18.W--S. I. 

(1859) 7 M. I. A 263 ( 278 9). 
In pari delicto potior eft conditio possidentis. 

- Stt Bknami—Fkaudui lnt bfnami—Property 

TRANSF ERRED UNDER. (1908) 351. A 98 (102 3) = 

35 C. 551(658;. 

Interest reipnblicoe ut sit finis litium 

—There is a afearr maxim which ought to be obser 
vtd by all com* uf Iasi *t t rtd r„flM,/* „/ 

f an !,h *m It* stiKt observance may occasionally ental 
hardship upon individual btigani*. Init the mkhief arising 
f,urn that source mud be .null in comparison vci.h ,h r great 
mi-chief which w.wld necessarily result fiom rtoul* twin* 
thiomn upon tre finality of the deckers of s UC h a trilmnal 

* VDJK *TA NARASIMHA 
appa ROW :. THE Court of Wards. 

'1886)131. A. 155-10 M 73(78)r-j Sar. 765. 
Inter mercatores Jus accrescendi locum non babet. 

-Ar Joint Tenancy-Sale deed. 

(1928)66 I. A. 112(114). 
Nova constitute ftitum firman lmponcre debit 
non procteritis. 

- Stt STAIUU-OPIRATION OF. 

(1850,5 M. I A. 109 (126). 
Nunc pro tunc. 

- Stt privy Council—appeal—Special i rave 

»OR. (1877,41 A 178(183,-30.522 (62^ 
Omnia praesamentur recte esse acta 

—-C.P^CODE OF 1908—0. 21, R. 6(e)—COPY OF 
DECREE TO BE EXECUTED-TRANSMISSION OF-PltF 
SUMPTION AS TO. ,1872) 14 M I A 529 (541)- 

-^'‘tTiH L,no Revenue act of 1876-S. 62 

(1916) 431. A. 212(226) 38 A 627 (650 1 ). 

- -Arc Registration act of 1908—ss. 54,35 

Execution of deed. (1923) 601, a. 162(1723)- 

4 Lab. 284. 

Omnia rite acta fulsse 

-The prranptioo it Omnia rite acla fuisie. Ram- 

RUDEEGOWDA e. DESSAI SAHIB. (1871) 17 W. R. 8 = 

2 Suth 501. 

Omni, ratihabltlo retiotrabltur et mandato 
priori acqulparatur. 

-- s “ Hindu Law-Reversioner - Wipow- 

auenation bv-Consent to-Ex post Facto con¬ 
sent. (1907) 351. A 1 (16)-~ 30 /L 1 (21). 

Presumetur retro. 

—^Vcc POSSESSION—I XING POSSESSION-PROOF nr 

PwOk (,887) 1,1.*" ,01?1,0) - 

14 C. 740 (748). 

Protectio trapit wbjectionem. et subjectio hit 
protectionem.’ 

- Stt Jurisdiction—Protection of law. 

(1835) 3 Knapp 348(369). 
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MAXIMS C>«rf.) 

Quando aliquid conceditur sice quo xes 
ipsa non esse potest. 

-,S.v MlNER.ll>—GRANT <>|—Kli.HT TO WORK 

MlXLKAiv UC. f 1924)52 I A. 109(115)=4 P.244- 
Quid Quid plantatui solo solo cedit 

(Sir Ijvutit SuuJtr**.) N'ARAYAN DAS KHETTRY 
JaTINDRA X.UH ROY C|IOU|.||l'RY. 

(1927) 541 A 218 (223) 54 C 669 « 
(1927) M W N 461 -1021. C 198'2)* 
29 Bom L R 1143- 46 C L J. 1 31C W.N 965- 
8 Pat L T 663 26 L W. 848 = 
A I R 1927 P C 135 - 53 M L J. 158 
(hrJ a> ..*.1 Vai.I.XBHAlMS NARANJIr. DEVELOP¬ 
MENT OFFICER. lUDKAS. (1929; 561. A. 259 - 
53B 589 33C. W N 785 - 27 A. L J.707- 
31 Bom L.R 831-30 L W. 69 - 50 C L J 45- 
1171 C. 13 1929 M W. N 822 - 
A. I. R. 1929 P. C. 163 - 57 M I. J. 139. 
Qui faclt per aiium facit per se. 

- S„ Bengal Regulations—Interest act XV 

OP IWJ-S. II. H868) 12 M. I A 157(1957.) 
Quioqutd inaedi6catur sole sole credit. 

-It must al*o be kepi in view that in Indian la* ihe 

manim. " Quinquid. etc." has no application to ike present 
case. The rule established in India it that <4 S. 108 of ike 
Transfer of Property Ait. which provwles that “ ike levee 
may remove, at any lime during Ike continuance of tkc 
leave, all thing' which he has attached to the earth, provid¬ 
ed lie leave* the property in the vale in which he received 
it." (LrJ /IWmu.) Lai.a Beni K\m r. Kundas Uu. 

(1899> 261 A 58(63> 21A 496(503)- 
3CW N.502 1 Bom L R 400 7Sar.523 
Qui prior est tempore potior est jure. 

-A,v Transfer ok Proper n .\cr— s. 4s— 

EKFCr. (1923) 501A 283(290)^51 C. 86 

Res non Sunit lutegrae. 

- Stt I .f ask-Voidable lease-avoidance of- 

I.ESSORS RIGH1 OK. 

(1922) 31 M L T. 289 PC '297). 
Sic utere tuo ut alieuum non laedas. 

- Stt Esc.l ISH DECISIONS— FLLICHIR f. kYLANf»S 

-HULL IN. (1874)1 1 A. 364 (385.) 

Stare decisis 

-Thi* W not a ca*c to which their lawd»hi;-t shr»ld 

apply the doctrine that where there i' a long course of deci¬ 
sions they ought not to lie reversed and the law hr Ihu* 
altered. (Sir Kt. hr J Couth.) Ski K \JA R AO VENKITA 
SUKVA MaHIP.VTI K.AMAKRISHNA R'O BAHADUR r. 
COURT ok W ards. (1899)261 A 83(96)- 

22 M 383(397)^30 W. N. 415- 1 Bom L B 277- 

7 Sar 481 

- FrttJom of dt/t*K—Dttiurm itfrifirng—Dtriurmi 

if ft hi ri n f —Pi itin/tiou. 

Pe*ip> nuv be di'turbed at finding themselves deprived 
of a power whi.h they lielieved lhem*Hvc* to poc^c* and 
want to u<e. But they can hardly he disturbed at being 
told that they pove*s a power which they did no* Mi«pevt 
and need not exercise unless they choo-e. And *o with titles 
(Lord //M.1IV.) Sri BaLUSV GURUUNT.ASWAMI .-. 

Sri Balusu Ramalaksamama. 

(1899)261. A 113(152)-22 M 398(430)- 
21 A 460^3C.W. N.427 = 1 Bom LB 226 = 
7Sar.330 - 9M.L-J. 67. 

-Hindu Law—Authorities Interpretation of-Appli- 

cabiiity to. Stt HiNnu Law—authorities— Inter¬ 
pretation of. 


MAXIMS- (Ctmti.) 

Stare Dedsis-icW.) 

-Hindu Law—Inheritance—Right of-Question as to. 

! St. Hindu Law-Inheritance-Stare decisis. 

-Hindu Law—Joint family—Father or other mm- 

ge»—Debt of. or aberration by—Binding nature of. as against 
i other members—Application of rule to. Sn HINDU Law 
-JOINT FAMILY—ALIENATION BY-BlNDING CHARAC 
TER OF. AS AGAINST SONS-QUESTION AS TO. 

(1923)511 A. 129 (137)-46 A 95 


■ —-Indian Statute-Interpretation of—Applicability to. 

Stt Statute—Indian Statute. 

(1872) 14 MI. A. 543 (6601) 

-Limitation Act—Interpretation of. Stt LIMITA¬ 
TION act- Interpretation of. 

- Pititift—Mjlltr of, though to ht Jtl/rmiutJ fy 

•Mutt. 

In a matter of practice, although lo be determined t* 
'taute, thei: Lordships would willingly give much weight to 
arc consent anna* practice. (Ur4 Mtrttm) PHUl.Kl- 
MARI I GNAKSKTAN MlSRA. (1907) 351.A. 22(26)- 
35C. 202 (207)-2 M. L. T.506“ 
7 C. L J. 36 -12 C. W N. 169-10 Boo. L B 1- 
5 A L J. 10-14 Bur. LR. 41 -17M L. J.W 

- Stt PRACTICE -RULE of-Certainty in. 

(1928)55 I. A. 360 = 52 B 697. 

P rottiurt—Qutttiou of. 

All the High Court* of India having pul» P"‘< uU ' 
coMtrmtion on S. II of C. P. C of 1861. their Lord*? 
accepted that construclion as Killed law. iriesp«urtc4 
their opinion a* to the right construction of the *!■«>■ 
Tlw alleged consensus of the Indian Courts 1**1 ‘J* 
edaUbheJ. their Lordships, whatever their opinion up* 
conslrwtion of this -ection might have been had W P 
lion l«n m iltgn. do not think it would be ri * fc * 
counter to »long a course of decision upon whai •>; 1 ' 
a question of poxedure (228). (Sir JomnW . CKnlt.) 
SADAS1VA I'lLLAI f. RaMAIJNGA PlLLAI. 

(1875) 21. A. 210-15 B. L B 383 - 24W.^W 
3 Sar. 519-3 Suit 1» 

- rroftrtr-Ku/t rtftrJiug, 

Undoubtedly their Lordship would be filing 
*«ne any rule regarding property which ha * 
consistently acted upon in the Courts of the Pr*idrnc)l. 
I.) (Lori iVtthmrj.) APPOVIER RAMA SUBBA 

'1866) 11 M I. A. 75-8 W. R. P. C. 1 -1 

-Statute-Interpretation of-Application to. (0 ^ 

Limitation act—Interpretation of-star 

CIMS. (1907) 341 A. 186 (192)'30 M. 426 

(2) Statute. (1872) 14 M. I. A. 543 (£60 ^ 

(3) Statute-Interpretation - Jud'Clul. iJJJJ 
PRETAHON. (1916) 44 I A. 66 - 44 C. 759 (7W. 

Ut resmagis Valcat quam percat. 

(1) Stt Landlord and Tenant-Noticeto^" 

Sufk ici encv —Tests. (1918) 461 

(2) Deed-Construction of-Maxiu-Ut^ 

etc. (1923)60 1 A. 266(273)-45 A. 596 


MEASUREMENT. 

-Agreement for. after notice—Measuremeni 

^ Landlord 

Chur land. (l»w v 
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MEETING. 

-Business to be transacted at—Notice of—ln*wftcwnry 

of—Complaint of—Maintainability of— Kina ledge prior.« 
complainant's pit of Mich Ursine*'—Eflixt Stt Com 

pany—Meeting of—Business tube tr extern d 

AT. (1928) 551. A. 274 - 52 B 571. 

-Hearing at—Denial of—What amount' to. Stc 

Compahv—Meeting or—H earing at. 

(1928)551. A 274- 52 B 571. 

MEMONS. 

Bombay Halai Memons 

—— Su/ftniaa—Lew sycfrnmf. 

It is admitted that so far as the Bombay Halai Memo*' 
are concerned they have been content for many year'to 
have their property distributed on swrottseoa tuurding m 
the tenets of the Mahmncdan la*. (UrJ 
Khatubai v . Mahomed IIaji Abu. 

(1922) 501. A 108(1123)*47 B. 146(1512)- 

25 Bom. L. R. 127 -17 L. W 208 • 37 C . L J. 131 

, 32M L T 45 = 27 C.W.N. 774- 

A I R. 1922P. C. 414-721. C. 202-44 M L-J . 35 
Classes of. 

- Cutthi Mtmmi—Ha/ai Mimmt—BrmLaf Cul/ki 

Mimoni—Bmhtj Haiti Mtmtm—Porta aJat Halai Mo 
mtm—IVko are. 

A Memon, as the word denote*, is a convert. The 
name Memon, however, has not been applied to jH branche* 
of Hindu coo veils, c.*.. a* in the ca*e of the Kboyav There 
was a body which came from Sind and settled in <«.h. and 
these have been denominated a* Cutchi Memon*. Another 
body from the same oUe settled in the Halai Prant uf 
Kathiawar, and the* have been <le*ignated Halai Memon* 
Some of the Halai Memons pu'hcd on to Bombay. where 
they have formed a community known as the Bombay Halai 
Memons. There was also an immigration from Bombay to 
Cutch. and the Cutchi Memons formed by rhem'ches a 
septate community in Bombay from the Halai Memons. 
\Uri DiHtiin .) KHATUBAI Mahomfd Haji Abu. 
(1922)60 I. A. 108(112)- 47 B 146(151/ 

26 Bom. L. B. 127-17 L W 208 37 C L J 131 

32 M. LT. 45 = 27 C. W. N. 774- 
A.I B 1922 P. C. 414-721 C 202- 
44 M L J. 35 

NasupoorO Memons settled at Mombasa 

- SudtiiiMi I*—Lav afthtaUt. 

M, the succession to who»e e*late was in qi*t*lkm. wa* a 
merchant who had settled at Momha**a. and was a memlier 
of the Indian sect known as Memons. Hi* father w*s a 
Nastapori* Memon. who. aliout half a century Wore date 
of suit, with hb wife and children, including . 1 /. migrated 
to Mambassa. where they settled. At Momhassa the succes¬ 
sion to Mahomedans wa» in general pnerned by Mahone- 
dan law. although it would proloWy I* open to immigrant* 
to prove that they had brought with them and peewreed a 
custom estalJishing special li" of n«ts*ion. It *d nut 
appear that the Memons at Mon.bavsa had at any time 
established any distinctive political or wial organisation 
for themselves. Such organisation as had been bemed 
appeared to have been formed mainly, if not entirely. f« 
purposes of worship. There was no suflkient reason in 
what had been Uought before the courts in the case fur 
regarding the Memons who had emigrated from Cutch to 
Mombavsa as other than a number of individual Mabome 
dans who had settled down among a people who were of 
their religion. It did not appear that tho*e Memons had 
ever u a body claimed tobeout*ide the system of la* 
which naturally followed from that religion and so prevail¬ 
ed among the Mahomedans at Mombasa. 


MEMONS-, C.-HtJ.) 

Nassapooiia Memon settled at Mombasa-(£V;</,/.) 

The appellate Gwit held that, if the re-pundent. who was 
the widow of tbc dnrawl ami who alkgcil that the suctes- 
* 4*11 wa* governed by Maboafcdan law. simply produced 
srfi.knl cvilcncr l<> *how that th r .u*t«mi of Hindu *w 
>c"»" had Cca c.l to be- generally ok>ervrd liy the Memons 
in M — ba q. that wa* Mini rent to entitle her to succeed, 
it the appellant, who wa* the *.« »f the devta-ed and who 
reted upon the Hindu law. failed to bring forward *uffiei- 
ent evidence in an*wcr. 

H/U, aniiming tbc appellate onnt. that tire preemption 
whkh aiuw fun the fact* proved and the weight ofevi 
dencewerr Irth in favour of thcconclu-kn reached by that 
cunt ( 41 - 2 ). (I’lmmaf Ha/Jju,). Aid it'K HUM Iltjl 
Ism All MfTMUII.AUM aBM. (1915)431 A 35 = 
20C.W N 362 (1916) 1 MWN 176 
18 Bom L.R 635 321.C. 413-30 M L J. 227 

Origin of. 

- Claim of-Cmtik ; Mtmun. 

s,rt » four or fcve hundic.1 year* ago the Loannas, a sect 
of Hindus iocatisl in Sind, became Converted to the Maho- 
medm fait*, and took the name of Memons. A century or 
so later they migrated«.» Cutch. where they settled. There 
wne two migrat*** Th«*e who 6r*t migrated and their 
descendant* brame known a.( uuIr,- Memon*. while those 
who migrated.« tbr wvuml KO*Ml. and tlwir descendant* 
were catted Na**ap>>na Memon*. Roth *et» of migrants 
b*4d to tdigiou* tenrt* and cu*lwn* whkh are Common tu 
the Memon community. 

Upon thrii ecnvcT-km to Mahomedaniun the Memon* 
did oot adopt the Mahomcdan law a* to *uc.e**ion. Uit 
retained thrii liitvlu La* of MKcr**iona* a cu'iornaiy law 
wkvh remained Unding up* the entire Memon community 
at Cutch Om half a century ago Memon* l*g,™ to 
migrate from Cutch to East Africa (39-40). (t'iitomU 
HaUaaf). ABDUKAHIM H *|l ISMAll. MlJIIU IfALt 
MaBAI. (1915)431 A. 35 - 20C.WN 362** 

(1916) 1 M W N 176 18 Boo. LB. 635- 
321C 413-30 M LJ. 227. 

Porbandar Halai MernoDs 

- e**'*t*[- Ah Jratf— Parkimlar Conrh— 

fkiui.n of-Valor of. 

In a caw in whkh lheque*lio« was whether a Halai 
Menwm domxikd in PbrUaodar followeel the Hindu nr 
Mahomedan Jaw with regard to the Mttftta of females. 
ktU that the deci»ion* of the Porbandar Courts a* to the 
law applicant did not settle the matter, but that such 


Mgnxnts were good as evidence. Dunedin) 

Kh uubai r. Mahomfd Haji abu. 

(1922)50LA. 108(1141-47 B. 146(153-4)- 
25 Bom L B 127 = 17 L.W. 208 37C.L J. 131- 
32ML T 45'27 C.W.N. 774- 
A I B 1922 P C. 414 - 721.0. 202 44 M L. J. 36 

- Sn/autm Io—Ijiw catmint—Diiilk of ff.uat at 

Bomkaj. 

H<U. afirming the High Court, that the Hindu, and not 
the Mahrmedan. law of swce**ioo applied to the property 
of a Halai Memon of P<>r!«andar. who died intestate at 
ft«baj. andI that, accordingly, hi* daughter was excluded 
by Li* »on. (M/Wr<) KHATUBAI t. MAHOMED 
Ha)I ABU. (1922) 601 A. 108 (113-4)- 

47B. 146(152)=25Bom LB 127 = 17LW 208- 

37 C L J. 131 = 32 M L T. 45 - 27 C.W.K. 774 - 
A.I.B. 1922 P C. 414-721C. 202 = 44 M L J. 35. 

MERCANTILE CONTRACT. 

- Sm Contract—Mekcakti i.f. Contract. 
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MERCANTILE CUSTOM. 

-Eventual* t.f. See CUSTOM - MERCANTILE 

CUSTOM. (1859) 7 Ml A. 263 (282). 

MERCANTILE LAW 

Mo fusil Courts of India. 

- Engfisk bswnot itftpuuJ by. 

The country Courts of India do m* reengnre the Mer¬ 
cantile law of England a' the lex (*n (242). t \Lrrd Jnstut 
'f hi «. r.) MlkTUNJOV CHtrCKKRBVm r. COCK KANE. 

1865) 10MIA.229 = 4 WB. PC 1 = 

1 Suth 592-2 Sar. 124 j 

- X'l very earner tut witk gmstums of Mrreantil/' 

law. 

The cuuntiy Court* of India are not my cwncr'ant 
with question* of Mercantile law (242). (Iwrd Jnstut 
Turner.) MUKTUNJOY CHl't Kf.RBtTJY COCKRASL 

(1865110 M.I A 229 -4 w R P C. 1-1 Suth 592- 

2 Sar 124 

MERCANTILE TRANSACTION 

-1A ho— Doctrine of-AppIkaUlit) of. Ste I .ACHES 

— M KKC.ASTII.E TRANSACT l«)NS 

(1924) 521A 126 (130)-52 C. 408 
-—Ota/ evident! of—lhM ulty af—Transaetion of lyft 
h, ually retarded in writing. 

There i* always conrideraUr dificulty when <me of a 
numlrer of mercantile transaction* of a type usually recor¬ 
ded in writing has to I* pro«ed by word of mouth, for e« 
pttience 'hows that in such ca*c* the most honest and 
careful witnesses, rivalling to memory only the mult of the 
conversations, tend to give evidence of what they think 
they must have heard and said to produce such are'll! 
rather than to Mate from actual memory of them the very 
Words that wercu'ol (130). (Lard Sumer.) Sura) 
MULL KAGUKMUI.L r. THI TROON INSURANCE CO.. 
I.TI). (19241 52 I A. 126-52 C 408- 

23 A.L.J. 105-v 1925 M W N. 257- 6 LR. PC 66* 
27 Bom L R 770 ■ 29 C. W N 893 ' 

AIR 1925 P C- 83 86 LC. 545 - 49 M L J. 136 

MERCHANTS 

-A ng/nk n,/o afft,(Me U-lnapphenhhty v. b 

fo>f/< tinne under different eonditiam am/ hiring differ- 
Oil kabiti at hie. 

The strict rule' applicable as ktween merchant* 
over here (ia\. in England) who are accustomed to prompt 
and expeditious methods of business cannot always bee*, 
pectedto apply wiih untempered severity to people far 
away, living under different conditions and having differ- 
ent habits of life. {Lord Rudmaiter.) MaUSC PO NaING 
Ma ON Gaing. (1017.26th October) 

High Court File for 1917 P C A. 85 of 1916. 
N.R. —The almre observation was made in a case from 
Upper Burma. 

-Sale-deed - Purchasers under-Descriptkm of. as 

merchant*-Effect of. on tenancy created between them in 
matter of purdu*e-Maxim - Inter mercator* jo* accres 
ceiuli locum non habeT-Apphcalnlity of. See JOINT TEN¬ 
ANCY—Sai.E DEED. (1928) 66 I .A. 112(1141= 

56 M L J. 643. 

MERGER. 

-Award-Judgment on-Merger of award in. See 

A r bit ration—a w a r d—J u dc m ent on. 

(1922) 491.A 174 (180)- 45 M. 496(503). 

-Decree—Earlier and later decrees in same Suit- 

Merger of former in latter. See MORTGAGE-SUIT TO EX- 
FORCE-DECREEIN-KX PARTE DECREE AGAINST ETC.. 
(1915) 42 I-A. 171 (17&6)=37 A. 485 (494). 


MERGER—(CW.) 

-Hindu jam family-Members of-Mokurraree lew 

in favoor of some of—Potni lease subsequent to others— 
Merger—Intention of parties-Evidence. See HINDU Law 
-Joint Family-members of-Mocurraree lease 
IN FAVOUR OF SOME OF. (1921) 48I-A. 485(495). 

- Uentity of person—Absente of— Applitability of 

jAtnne in ease of. 

A mokurruri lease was granted of lands situated within 
a moon to two persons, who were members of a joint 
Hindu family. Ten years later, the owner of the moan 
granted a putni lease of the whole mouta to A", the son of 
one of the levees under the mokurruri lease and another, 
nut a member of the joint family. Subsequently this last 
named person *old his share of the putni to K. 

Held that the point of merger could not arise, became 
there was no identity of person between the mokurnridars 
and the putnidais. 

This applies clearly to the date when the putni lease «» 
granted ; but it aho further applies to the date when, by 
the *ale by hi* co lessee, K became the sole le*<* because 
A\ although theirafter bolding the putni en bite, nu tat 
himself a mokorruridar under the mokurtaridar (49C). 
(/W Ska*). DUI.HIN I.ACHHANBATI KUMARI »- BOM- 

NsiH Tl'VARl. (1921)48 IA.485* 

A.I R. 1922 P.C. 94 - 4 U.P.LB. (P-C.) 42- 
(1922) M.W.N 58 15 L.W. 343 - 30 MLT. 216- 
26C.W.N.566 - 24 Bom- LR- 383 = 66LC.551 

-Identity of right—Avoidance of merger in caseof- 

Device aib^Red in English law for. See MF.RGER-TITLC 
DIFFERENT. (1921) 481. A. 485(4923) 

- Mofmu/ —. Ipp/iraht/ity of doetrint in, beft't T. P- 

Aet. 

Qmerie whether, prior to the Transfer of Property Act. 
there wa\ no law of merger in the mofuwil (491). {I#* 
Ska*.) DULHIN I.ACHHANBATI KUMARI V. BODHNATN 
Tiwari. (1921) 481. A. 486° A.I.B. 1922 PC. M’ 
4 U. P. L.R P.C. 42-(1922)M W.N.W" 
15 L W. 343 - 30 M.L T. 216-26 C.W.N M5’ 
24 Bom. L B. 383 - 661. C-ML 

- Snptnor and inferior ngkli—Atfuiiition of-Ef* 1 

of. 

Merger i* not a thing which occurs if* jure up* 1lt * 
acquisition of what may be called the superior with the • 
fetioc right. There may be many reasons—ccweyarKWf 
reasons, reasons arising out of the object of the acquisitu* 
of the one right bring merely for a temporary puT*' 
family reasons and others—in the course of which the ex 
pcdicncy of avoiding the coalescence of interest and pre*^ 
ing the separation of title may be apparent. In short, w 
quesbonto be settled in the application of <he doc (, in« £ 
was such a coalescence of right meant to be 
to extinguish that separation of title which the records^ 
tain? (491-2). (Lord Ska*.) DULHIN UCHHANJJ" 
KUMARI S'. BODHNATH TlWARI. (1921)48 L A. 48J" 
A I R. 1922 P.C. 94-4 U. P. L B. P-C-*?' 
(1922) M. W. N. 58=15L W. 343 = 30 M. L.TJ»• 
26 C. W. N. 565=24 Bom. L B. 383 = 661- C- 

- Titles different—H.ddtr under-identity 

of—Avoid tnee of merger in ease of-England-Md^ 

adopted for tke purpose in-Joint family in 

ing of titles in names of different members ef—Eff« • 

There may under the law of England be complete tor-- 
mental identity of right between the holder onder W 
title, and the bolder under another, but a convenient 
of indicating intention on the subject is to create, 
purpose of keeping up the seoaratioc of gM ^ 
whkh merger in the legal sense is clearly avoided, 
although the same person is truly and comprehensive; 
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MEROER-aw./.) 

owner of all the rights which might hate coalesced, the sub¬ 
stance of separation is preserved liy the form of title cot 
having been allowed to merge into the one name (-492 3). 

To apply this doctrine to the Indian joint family, when a 
joint family interest might be said to cover right' acquired 
to property liy several individuals belonging to the family, 
but when the rights which might otherwi*e be merged are 
conferred by titles taken in the names of different members 
of the family, and thereby the means of articulate different! 
ation is continued as effectively as by the artifice employed 
in England of the setting up of a trust aJ 4.v. thew it 
appears that these circumstances aie elements foe (imsdna- 
lion (493). (LurJSkaw.) DULHIN L.ACHHANB tTI KU 
MARI v. BODHNATH TtWARI. (1921) 481. A 485 • 
A. I. R. 1922 P. C 94 = 4 U. P. LB. (P. C.) 42- 
(1922) M W. N. 58= 15 L. W. 343 - 30 M. L. T. 216 
26 C. W. N 565=24 Bom. L B 383 66 1 C 551. 
MESNE PROFITS. 

ASSESSMENT OF. 

Civil Procedure Code provisions as to-appu- 
cabiuty ok. 

Claim to-Nature of. prior to ascertainment 

BY DECREE. 

CO-SHARERS. 

DECREE. 

Decree for. 

DEFENDANTS SEVERAL-SUIT AGAINST. 

Evidence of. 

EXECU1INC COURT. 

EXECUTION of decree-mesne prof ns TO BE K» 
ALISl.ll in-Hond for payment of AMOUNT OUT 
OF. 

Execution Prockeihngs-ordir final in. as to 

WHETHER PROFI'lS AWARDED BY DECREE OR NOT 

Extern ion sale—Sitting aside of- Mesne pro 
fits on. 

Future profits. 

Chat wally tenure. 

Heir-at-law—Will of deceased—Invalidity of 
-suit ON foot OF- Profits OF estate in case o». 
Hindu Law. 

INQUIRY INTO-MODE OF. DIRECTED BY DECREE- 
INTEREST ON. 

LEGAL REPRESENTATIVE OF DEFENDANT TRESPAS¬ 
SER. 

LESSEE OF SUIT PROPERTY PENDENTE LITE—RE¬ 
COVERY OF PROFITS FROM-MODE OF. 

Liability fur. 

MEASURE OF. 

Minor—Guardian— Property held adversely 

TO MINOR BY-MFSNE PROFITS IN RESPECT OF. 
Past profits 

Posssfssiun and—Suit for. 

preemption suit-Mesne Profits of property 

SUBJECT OF. 

KENT-CLAIMS FOR-JOINDER OF. IN ONE SUIT. 
RIGHT TO* 

. Suit FOR. 

SURETY FOR-ASSESSMENT OF PROFITS—PROCEED¬ 
ING FOR. 

WILL-INVALIDITY OF- HEIR-AT-LAWS SUIT ON 

foot of—Profits of fstate in case of. 

ZUR-I PESHGI LE.VSE-DECREE FOR POSSESSION AND 
MESNE PROFITS ON-EXECUTION SALE OF RIGHT 
AND TITLE OF LESSFE UNDER LEASE. 

Aueumect of. 

Basis of. 

Evidence. 

LOCAL INQUIRY—ASSESSMENT BY-DtCREE DIRECT 
ING. 
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MESNE PROFITS—(tVe//) 

Assessment of -(C**U.) 

PROCEEDING FOR-EXECUTION PROCEEDINGS OR 
PROCEEDING IN SUIT. 

PROCEEDING FOK-PaKTIFS TO. 

Basis OF. 

- AJ/u; 14 / UuJ-CullnsiltJ af—p„<fii, 

Aivimtul ,/ -hU.lur jan-Art* tu/nzaM 

Jtm, < h tn J^ 

kmtom— Proumfuru ,f <ult „■*,,<>„ ,( ww „„ 
lk'.*;k.<Mt ft/loJ—Pr,'fiu(f. 

A decree of the Privy Council declared that the respun. 
dt« , father wa» «»tilled to poftcfcMi with mesne profits of 
» much alluvial land as by lo the north and west of , hc 
rnl hue in the map annexed lo Her Majesty's order in LW 

On an apjdkaiire by the itoptmdnit. who had succeeded 
bs father, for hung the amount of Ihe mesne profits as pc. 
that decree, »t became Mcmary to determine the quantity of 
Uml that had I ere under cwhivalk.n f,<m 1272 to 1280. 
TBr High Court freml that in 12*0 an entire area of 1079 
Ughas was under cultivation, and held that, as ii was in the 
power .4 the defendants (jmlgment debtors) liy production 
£ N»ma -a«|.luk. pap, .s and other papers usually kepi 
in the Zmindar ' wafer |„ *how the gradual increase in 
the-cube alee! area fn n, 12 ,2 to 1280. and they had not 
give* any eviderwr on that pint, it ought to I* presumed 
aganyt (hem that the retire 1079 bighas ,ame under cultiva 
tm« f»an the Ivgjnnug «.f 1272. 

n<U that the presumption made hy the High Court was, 
m the tnvum^amrs .4 the ca*. a proper re,- (544). 

T>.r deftndants appar to hate < nrteavcurrd throughoul 
the pt,<rtdings to defeat the < tv ulion of the decree for 
mesre profits Ly nnt producing evidence which they had 
power lo produce (544). (Sir RUM Cm*.) Mahuiir 

Pershad p. kadha Pekshad sinch. 

(1891) 18 C. 540 6Sar. 16. 

-- RutlJ,u t .rttitJ * r JtftuJuut-/mrt*u i* „«<>*» 

.■/ pi«*>r, U*i Jut It—Pnjih ,/ f. w J , u <„ u 
unmtut •!. 

The appeal aro< ret of a soil bought l 0 tb appellant 
to mom povoswn of attain land, and for rmsne profit, 
and damage*. The land w* originally the ptoperly of the 
appellant. I.at was at Ihe dale of wit in the povrssion 
the IhrlAanga Municipal,ly. repic-nfllcd in the mil lit their 
Chairman, the respondent While the appellant W» I 
the management of the 
Creft °( Wards, the land m question was ostensibly 
Sf? !** !!* *» <** «pres f 0 f ,b I)arl,hanga 

Municipality, urde' the proves of the Land Acquisition 
A«. It was Irene! in the suit that the land had not been 
vahdly acquired by the Municipality under the provisions 
oi the Land Acquire Act. and that lb appellant was 
therefore entitled to recover passion of the same. The 
question aro* an lo tb amount «b appellant was entitled 
to for mesne profits, and as to tb proper measure of wc h 
pcokt*. 

The District Judge took the income for tb three years. 
1883 to l»>. and set that off against a sum of Ks. 5.000 
whKh it was admitted by tb plaintiff b wa, bound to pay 
to tb defendant for tb money expended on Ihe land. That 
income was. however received by tb municipality after tb 
expenditure of a constable sum of money re tb land. 

//c/4 that that was not tb measure of the damage 

^ ion ' andlh1 ' 
tb rent *hkh could have here obtained for tb land if tb 

plaintiff had been in potion during those years was the 

fair measure of tb mesne profits and that that sum onlv 

CCM ** ‘ W,ttrf f, °“ ,f * **■ 5-000(97). (Sir Ritkard 
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MESNE PROFITS-1' . ) 

Assessment ol (tV»/./.j 

|l\Sls (C md.) 

Ou k.) MvH\KiJ\ l.l' It'll**»IK SINGH f.Ollllt- 
\hnoj rm. D\kHH.W.\ MunKIPauiv. 

(1890; 17 I A 90 18 C 99(107»-5Sar. 561 

■■ ■ Culir. itti u -f hud *; Jti.ndanl iim<./f—/nnJ hi 

<mt by him !• ./A / i—lhi/iniii/n A/v«v» *#«« '-i—R. atjl 

;-,i/ni tin,- A; 71 m h/Ur <-/ •/. 

The 1 eni. 1 l v.ilar -4 1 hr Uml would .e.liiurily 1* the 
proper lu*i* i4 (a!' bluiing m,»H f I Hi when the 
ihjigvd hail merely hi the l.irwl out toother'. In*«h a 
C.ixr the unt that he t,«<iv«d. if there wa* r.*« tvi.l.nr that 
a higher lent "with ordinal y diligvivc" have U*n 
obtained, would If the !*Um*uiv of the profits fuf whkh he 
would lx liable. I hit when the vr.TgiWt* cultivated thr 
land thcOKhe*. the •Ufiniti--o <4 “ Mr*«c Pnfits" in S. 2 
(12).C.P.C. dually make the iultiv 4 ti<«pr«>fi'» tl« prim 11 j 
»<»n«hlerali*«. (.\» lit,r;t hmu-nd.i) II ikk> KiUPSON 
Gray f. ItHACU Ml AN. (1929 ) 57 I. A 105 

1930A L J 128-31 C W N 257 
32 Bom L R.525 7 0.W N.303 
1211. C. 510 31L W 125 A I R 1930 P C 82 

”58 M L J 215 

— —Dtlindanl ii^ in and n.i 1 * r.xiff */ fr+- 

fill dunng fin'* /.uhhly af-Ra-n /l— 

Ailnal *iW nvt p <>iNt rtttiffi. 

The plaintiff, having bum dWpowoKd by the manager 
umlei the Oudh T.dookdatS Ketirf Alt uf Itt’O. sued lor 
and obtained a ikcitt lor p-*x **»<«» against the manager. 
Thereupon lie iiMitut,,1 a licsh Miit against the mawagrr 
im the nieMW |>r< 4 it- ol the said po-pcity. lYnding the 
Miit, the estate ua* tdvaxd fn*nt nunagemnt ami ha twin I 
over to the r<-*poRtknl, and I. was brought <m mail m ’he 
pUe nl the manager. 

On a question airing as to whether. a» regards monr 
profit;., the ii'pMident wa* Ii.d4e only fur Minn whi h had 
actually been rmived. or was lialfc abo f»c -urn which 
might have Uen received excipt Ik wilful ilrfault. itld 
that he wav liable only for the *um‘ whkh hail actually l»tn 

revived ('l.l). 

The ie*pomk-nt did nut rueive the mr*ne profits him*df. 
II, came into possession of the estate up.n it* lwing relrav 
cdbythe Government. Whatever «ate might have Urn 
made againvt the manager of the rotate, there i» nothing to 
show that the ic«P"ndent Could lie charged with anything 
more than w ,a avtually rneivfd by him (93). (Sir KhhjrJ 
L\'U<h.) KRISHNAXAND r. KlMAR I’AklAR NaRAIN 
Singh. (1881) 111. A 88-10C. 785(791)- 

1 Sar. 551 - R &JsNo 80 (Oudh;. 

- l>itnJ<iil'i Mltul .» r.'iwmHy f#uNt p>,fili 

and «./ plninlilf'i p,-i<ibl,- pr.-fi/i. 

The live UiS' on which mevie profit' oocht. under 
S. 2 (12) of C. I’. to be compotevl i' wlut the perswi in 
|X*?«s»KW rcveivevl or might. With ordinary diligence have 
received from the land and not what the per*** who w*\ 
out of pov'evion might have if he had l*tn there. 
(I'lL.'twl LrnuJin). GUKU 1 »AS KUXDU CHOW DHl'RV 
KUMAR HhMF.NhkA Kt’MAR KOV. 

(1929 ) 561. A. 290 - 57C.1-50C L J.369 = 
31 C. W. N 89 - A. I. R 1929 P. C. 300- 
32 Bom L. R 118-31 L W 7 = 121 L C. 525- 

58 M. L J 74. 

The tevt set by the >tatut.e> definitkei of me>ne profit' i< 
clearly not what the plaintiff ha* lift by hK exeksioa. but 
what the defendant h.i* or might re.weuUy have nude by 
hi* vvroigful p^M>>ion. What the plaintiff in such a case 
might or would have ma.lv can only he relevant a' evidence 
of what the defendant might with reaveuUe diligence have 


MESNE PROFITS—(tWi/.) 

Assessment of -(Curd.) 

Basis of-(CW.) 

le.fived. (Sir C,vr& fjiwndn). HARRY KEMPSON 

Gray BhaCU mi vn. (1929) 571. A. 105= 

1930 A LJ. 128 31C W N.257 32 Bon. LB. 525= 
7 O W N. 303-121 1.C. 540 - 31 L. W. 425= 
AIR. 1930PC. 82=58M L. J.215. 

-- Inferior tr.-pi ;r,im tn land by dtftndanI ferki 

1 fi uf piirp>Mts~AiunHtnl in mu .•/. tnff.it! 
m rt ptrt’atit trtfi ufiuk land ii oipiUr tf yitldmg- 
tr efriily. 

land, wh'wh wa»,apabh- of produiing more profitabk 
,r»y.. wa». in fa,t. planter! by the wrong doers with indip, 
an inferior cno. I«k rhnr ^ial purpose. In a*erUii>i»j 
the m,>ne pnAt> payalde !•) them the courts in Iedia 
cakwbttd the profit* u]»m the I a'i> of the more profitable 
«np* whirh the lam! w.» tapalde of producing. 

l/tld. a (Riming the Court* below, that the basis of cakt 
Ui-« mVip ltd by them wa> correct. 

In all *«ch ,a*c* the true lot would I* what the prudtft 
agij. uhuri*t wuuhl have grown. (Sir G/trgt AraW/i) 
Harry Kimpson Gray Bhagu Mian. 

(19291 571. A 105-1930 A.LJ. 1W-' 

31C W N. 257 - 32 Bom L R. 625- 7 O.W N. 303" 
1211C. 510 -31L W. 125 - AIR. 1930 P.C.82- 

68 M. LJ.J18 

- PiiuHt r/ttifO-Aiuimtnl tn Kim */-&>' 

t’liiy-h-id'iii, rfttml 1,‘ti/ii MU it/d by drfmdi^- 

Undrr the- Explanation to S. 211 of the Code of l*W 
Me*ne profit* of pr.^city include profits which the person i« 
wiurvgfd povoviun might with ordinary diligence have 
rnemd therefrom. 

Where, thriefore. a ('eerte for possession awardrdto 
plaintiff me*nc piofits f«* the period of possession to » 
a*certained in rxr\uti<m, and in execution, the subonSnate 
Judge awarded to plaintiff profits t.hkh. with ordinary 
dili-eme the Judgment dcUor might have collected. bKi»' f 
the delnor wouH not adduce evidence to 4** 

b»w much wa, realised by him by way of profit* and 
ucha data were available foe ascertaining the *an*. 
i/U that the Subordinate Judge rightly apprehended the 
proper .-hyect of an inquiry into mesne profits, and that 
High Court wa* wrong in holding that he wi< boond to 
anetuin the actual avets that is. the actual amount« 
rmeiey or value whkh reached the hands of the judgment 1 
dcbtie (120 1). 

Even if evielence of actual receipts had been produced, d 
might *tiU have l>ten necessary to inquire into the P*®®* 

I ty <4 larger rtceipt* by ordinary diligence, , * ca f < . ,, 
judgment deNor nvight have deliberately let out the la»® 
a rate lower than the ordinary one. The SubotdiiuK 
Judge s order the* not charge the judgment-debtor ? 
wilful default. Indeed, if it did it would adopt a pn^F 
more favourable to the judgment-debtor than that w 
Code; foe there may be values recoveralde by ord.MO 
diligence which yet it would not be wilful default ** 
recover. Wilful default is charged again.*! F'^ nrl 
rightful pus-esson (hough accountable for theu d* 4 * 1 " 
with the property. The judgn.ent-debtor in this ca* 
wrongfully in possession. And prima facie it is f 4 * 
infer that a person in twssession of land may by or 
diligence get rent for it according to the prevailing t**®. 
such lands, and thet the true owner wrongfully 
has lieen a bser by that amount 019 20). (L-rd 
GlRISH CHUNDER LAHIKI r. SHOSHI «V 3 

ROT. (1900) 271. A. 110= 21 C. ©L 
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MESNE PROFITS—(fV/./.) 

Assessment of—((W.) 

- PouiNr 1 wJ n.A a,lu.il rf*ti. 

Il might lx- said that in attaining “nx-m- pcrfit'/ 
within the meaning of S. 2. »ub-S. 12 of C.P.C. «*f l^OS 
the successful plaintiff' would not l* limited to the actual 
rents which the trepaying defendant had leattnL (/ hA 
Philhmen). MAMNDXA CHANPRA NANDI RAM 
Ul. HHACAT. (1922)49 I A 220(222) • 

1 P. 681 (584) - 31 M L T 131 = 27 C. W N 29 
24 Bom L R 1251«16 LW. 905 - 20 A L J 988 ‘ 
36C. L J.542-A. L B 1922 P.C. 304- 
681.C. 973 - 43M L J589 

. Evidence. 

-Abetter of—piocethui proper in eix .d-Di*ini.*al 

of suit—Propriety—Suit for possession and mom pr<Av 

Stt Mesne Pkoms-PussEStioN and-suh m»r- 
EvidenCEOK PKUHTS. (1891) 18 I. A 165 (177 8 - 

19 C 159 (173). 

- //iiilakoJ pptn—AJ*iiuUlity *mA t*U/ •< 

Tlvough their Lordships were of opinion that, uwkr the 
circumstanco of the case, the Court of firM iMam, might 
have been justified in accepting and acting up^n the hu>ta- 
haul papers filed to show the rate of maUlat claimed, ihm 
lordship* were not prepared to say that that Court was 
Iround to act upon them (37). (Sir XaUrt Mur). 
IIUKKOI'EkSAUO ROY CHOWDHKV r. SHAMAHUtSAUD 

HOV CMOWDMkY. (Wifi I A 31- 

3 0.654 ( 659 60)-1 C- L R 499 3Soth 495- 
3 Sar. 782-2 I J.284 

- —tftn-freiiKlitti •(, kf P Jrt T hting -Priiamfiin 

aJixrst from. 

The Court below, we have no doubt, proceeded upon thi* 

C 'nciplc, that every thing is to be presumed a;*t«M a jurty 
1 ping hi* adversary out 0 / pmswoo u f his property, and 
out of pumefeiofl of the evirknee. and taking means to 
retain that evidence in his own coslody; and that the proof 
on the part of the plaintiff wa* to be pres-cd mot ilwm^y 
apimt the defendant, when- by virtue of >«h 
he received the rents and profit' of the estate ami kcot the 
book* in which the account* were recorded; and this not¬ 
withstanding the plaintiff gave the most Kanty prof of the 
rents and profit*; a position which we do not quite actedr 
to, though we ague in the main decision of rhat Court 
(125). Xhri Brmgkawt). SOOklAH Row r. (OTAGHERY 
ItooCHIAH. (1838) 2 M I A 113-5 W B. 127 * 
lSuth 91-1 Sir 159 

- Ofp'Hlt farly—Aiuii"/irl iy. Ur yrtri immtAi 

altly frit/Aing Ikon •* l"fiti*H—Mmrinihlltr W raJm/ 

In a cate in which the question was »hat *a* the pr«i*e 
amount of the net profit* of a village in the year* 1823 and 
1824, the Court of Sadder Adawhrt was di*saii*fi*d with 
the great mass of evidence on both tide*, and mat of 
opinion that the evidence was altogether unsatisfactory and 
not to I* depended upon as to the actual produce. It 
appeared, however, that for two year* immediately presed 
ing the years, the profits of which were in question. the 
defendant himself or these under whom he claimed had 
claimed profit' in respect of that very village at a rertain 
rate and had been awarded profit* at that rate. The Court 
of Sudder Adawlut took that rate as the basis 0 / it* calcu¬ 
lation and adjudged to the plaintiff something l»« than 
what woukl be due upon that cakulation. 

HtU, that whatever the value of the evidence afforded 
by the defendants’ calculation lor the preceding year* 
would have been if there had been any contradictory 
evidence, or if there bad been any circumstance, to *Jww 
that the value of the year* in quesliui was less than that of 
the preceding yean or any other circumstance*, the defend- 
ant’» calculation for the preceding year* wa* evidence upon 


MESNE PROFITS- (MU.) 

Assessment ot-4C,*iJ.) 

Evidence—{(V ur^.) 

which the Court might, in the- al^ctH* of any other proof. 
f.*md its judgment, and that it was a fair cakulation of the 
profits if the years 1823 A IN2J (80 1). (Sir Tkrmu 
/>-</«.). SOUKIAH Row Rajah Esough.viv 
SOOKIAH. (1838) 2 M I. A. 72- 

5 W R 125—1 Suth 88-1 Sar. 155. 

- Pi run ..«*e hvJ /.- «,-< m, .-uhIi ,-f //.->// tffi hy 

Milker—Pitum **.- haJ lalt.J ,tvr vilk a r,>nnf.iuf— 
tnJmt rf—.UmiHikhty >•/. 

lire quest mi wa* wlut wa* the |wevi>c amount of the net 
Profit* »f a village :n two year* Kvcr.vraUc k the plaintiff 
friew the defendant. Two witnesses were examined for the 
defendant who stairs!, what the a**r**mmt of Hhm; two 
y«ar» actually wa*. The fir*l witness Matcsl that he wa* 
the Cwraam of the vilagc in quot'en. In f*t. however. 
h:s y.cngrr br.ehev. and not be. was the Cumam who nude 
«*t theaccwmt. And il appeared tliat the wimevs’s testi- 
“T *** “P-" ’be fad that lie u*ed to see the 
au«*.nl* maintained l>) hi. br.Aher. The account* them¬ 
selves were not produced. ami the- parlies who made the 
a.cuint were not naminrl, though the defendant lud an 
OTPort-irty of dung both. 

//f/J that the lotiim-riV cd the wilnt" Wa* m4 irceivaMc 
a* rvi-kmc of ll* actual amount the as‘C"m*-nl (81 2). 

The tr'’inwiuy of the <<Ur witn*" was I used upon the 
fact uf his luving talked over with ll* person keeping the 
aurxnls. TheaCciwnMbein>el«rs could have been pro 
dmed and the pe.M* who kejk them examined. H<U that 
his testiimary al*o was m4 rmeicaUe a» evidence of the 
actual ammint of the a**c"nwnl (81 ?). 

The accounts w«c i>4 to I* the measure of the value, 
but the knowledge of thr making the assessment 

woukl 1* evidence, and it might I* very strong evidence of 
what the value wa. '*?). (Sir Thrmt! Krtkim.) SOOKIAH 
KOW f. KAJMI EKOOCUMV SOOklAH. 

(1838)2MIA.72-6WR 125- 
1 Suth 88 1 Sar. 165. 

- TmmIi ruopi—l'rhu rf—Ailx.il raofti- 

AmriHl ><«l,<aU, :,ili rrAin.ity Aihg. H<t—hyiiiry ,nU 
—/Mttimtltm. 

In an inquiry into me*ne profit*, that i>. the profits 
whwh a perse* in wrongful po"Csdon of property might 
with <«ihnary diligence have received therefrom, the ten- 
ant*' receipt*, thaugh evidence of value and possibly of 
great value, are not nectary evidence. They are not. in¬ 
deed. so important a* they would I* if the inquiry was 
confined to the actual receipt*. I*vau*e from various 
motive* land, may be let at rate, lower than the ordinary 
ones (1201). (UrJ HMmit.) GlkisH CHUNDEk 
LAHIRI p. SOSHI SHIKAkESWAR Roy. 

(1900) 271.A. no - 27 C. 951 (963 4)-> 4 C.W.N. 631. 

- Cnutiifd/Ury natnr f rf—PrortAurt ih out *(— 

Dnmitial af Mil ih tatt al—Prcfriily. 

In acme in which the only question was what was the 
precis amount of the net pr.dils of a village in two Mated 
year*, the trial Court was >o dissatisfied wiih lire evidence 
on both side*, that it took the extraordinary course of dis- 
mKsing the suit altogether, making the plaintiff pay the 
cents. It was. however, olnious from the evidence- before 
the court that the plaintiff was entitled to vxnething. 

HrlA that the coort ought to have ascertained, in the 
beM manner it could, what wa* the amount to which the 
plaintiff wa* rtititkd; that it ought to have given nominal 
damage*, and ought m< to have made the plaintiff pay the 
'cats when he wa* entitled to something (79) ( Sir Thomas 
Erihnt.) SOORIVH ROW r-. RAJAH ENOOCUNTY SOO- 

RIAH. (1838) 2 M I. A. 72=5 W.R 126- 

1 Suth. 88-1 Sar. 165. 
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MESNE PROFITS <C#.td.) 

Assessment 0 f-(<'«/./.) 

I.OC.U. IXgi'lkV—-ASSESSMENT BY—DECREE 
DIRECTING. 

- An/KWUt U'tlitut iu,k inquiry—Sobmimm te— 

lVk*t *mw*t fr.ty C.uu.,1 Iffeal—Oi- 

jeriion l<‘ that mole «*/ iK/nur ter tru fime m—Muulaiu- 
ability. 

In a case in which the ile.rtt directed the »avLt a* ard- 
«l t» the pl.iintirf to U- .i*ccitained by Rea! inquiry. an in¬ 
quiry «as in^titutetl by the Judge of the District. the Judge 
made an order that like jvJfpMlde!** 'houkl appeal 
befote him. and pr<-lu- c hi' jimma-wa'ilbaki paper' which 
would >he« the amount of lu> receipt' ami ea^nditure with 
regard to the Miit property, and would be the b.-M poaiUr 
evidence, if trustworthy. which could I* obtained, and 
Worth more than the examination on the sj»t of any num¬ 
ber of ryot' AgUM ti»- ntdlt of the Judge i"e.Mn; tic 
wawlbt on the kts* of *u< h inquiry th. judgnwnt debtor 
appealed to the High (.unit; ki h. made it n.. gr«.and of 
appeal that the- Judge ought to have g-*e to the spA. or 
Imvc Mint a G*nitii»MM to the ‘pt..* that he ought to 
have »at on m«w porti-m of hi' land, lie made no objcC' 
lion of that kind, and it appealed that he attend. as it 
were, to the jurisdiction, ami vnt in certain papers (which 
wete deemed highly unsatisfactory). thereby taking hi' 
chance of a decision in hi' favour by the Judge. 

In his appeal to the- Privy Council, the Judgment debtor 
for the fir't lime raixd the contention that, inasmuch at 
the decree dire t.d lire- calculation to lx made by a local 
inquiry, and there had Urn no local inquiry (he judgment 
of the- court Ulow could m4 stand. 

11(1,1 that under the cir. um>tanco it wa> loo late for the 
judgment debtor to object to the inquiry being conducted 
at it «a' (20K-9). (*, Helen P. Collier) F\kH\kUD 

din Mahomed ahsan Chewdhry r. Official Thus 
tee o» Bengal. (1881) 8 LA. 197 - 

8 C. 178 (191 2) = 10 C. L R. 176 - 4 Sir. 270 

- JummaWaiilMi fa yen /WpvarVrtar— 

AlUiimcit m him o(—Prtfrt,ty. 

A decree which declared the plaintiffs right to waslat 
upon the suit property ptocided that the «aribt wa' to be 
ascertained by hwal inquiry. An inquiry was irs'titatcd by 
the Judge of the District. The Judge nude an order that 
the judgment-debtor should appear before him. ami should 
produce his jumnu-wasillnki papers, which Would show the 
amount of his receipts and expenditure with regard to the 
suit property, and would be the Ixst possible evidence, if 
tmNrorthy. which cadd be obtained, ami worth more 
than the examination on the Spot of any number of I}*. 

Q**rt whether the judgment debtor could object to the 
inquiry so conducted mi the ground that it was wa a fecal 
inquiry as directed by the decree, that is an inquiry held 
by a Judge or an amecn sitting within the boundary of the 
land in question (205 V). (Sir Kokrt P. Crl/ier.) FaKHA- 

ruddin Mahomed ahsan chowdhry official 
Trustee or Bengal. (1 ssi) 8 L A. 197 - 

8 C. 178(191)= 10 C. L. R 176 = 4 Sar. 270. 

PROCEEDING FOR—EXECUTION PROCEEDING OR 
PROCEEDING IN SUIT. 

- D«r« under C.P.C. rf 1892. 

An application for the ascertainment of mesne profib in 
pursuaiHc of a decree made under the C. P. C. of 1882 is a 
proceeding in execution of that decree, and not a proceed 
rng in a suit, and hence, under Or. 22. K. II of C. P. C of 
1908, upon the death of the parties to the suit in which 
that decree was nude, no substitution of new parti© is 
nec©sary to prevent a pwsibie abatement of the suit. (Lord 
&*"•) KEDARNATH GOENKa r. AMAXT PRASAD 


MESNE PROFITS—(Cpjr/rf.) 

Assessment ot-(C,»td) 

PROCEEDING TOR-EXECUTION PROCEEDING OR 

Proceeding in suit— tCW.) 

Singh. (1925) 52 L A. 188-4 Pat. 607= 

(1925) M W. N. 813=20. W. N. 365 = 881 C 482= 
41 C. L. J. 339 = 6 P. I* T. 366 - 27 Bom. L.R .848= 
22 L W. 7 e 26 P L R. 243-30 C.W.N. 361= 
A. I. R. 1925 P. C. 117-48 M. L. J. 482 
PROCEEDING FOR—PARTIES TO. 

-lx"ee feudente life of soil properly if ore. Sti 

Mesne profits-Lessee of suit property, etc. 

(1922) 49 LA. 220 (223. 227)= 1 Pat. 581 (586) 

- Sordid let yrefill // nt/otary and profti—AlW 

mod in liar about, though in freunie of fartio-Biid- 
mf nature of. on tureUti. 

A person who obtained a decree for posmion in Ik 
Sub Court, was by that Court given possession upc* her 
providing xturity to restore the m©ne profib to the eaten 
of one lakh of rupees. The appellants gave the*r secarity 
by executing a bond charging immoveable property to tk 
extent of that sum. 

Held that the appellants need not be parties to the as* 
went of the mesne profits and damages payable under tk 
bond. 

The annMWM of damages is one to be made onct and 
for aH a» between the parties to the suit. The suretio w 
bound by that assessment and have no right toqueslion it. 
It i' possible that in an extreme case the court to which 
application was made to enforce Mich an instrument 0 
suretyship, if it thought that there had been no real trial 0 * 
the amount of the m©ne profits might, upon lerim. adnit 
the suretie' to question the amount; but it would k a# 
extreme cave. (Lord Phi/hmore.) RaGHUBAR SINGH ic 

Jai Indra Bahadur Singh. 

(1919)46 IA 228 - 42 A. 158(166 " 
13 L-W 82*’ 18 A L J 263 * 22 Bom. LR-621^ 
55I.C.550 -22 0.C. 212-88 MU.» 
C. P. C. provisions as to—Applicability of. 

Co-sharers—Partition suit by one of. 

sharers—Partition suit by one of. 

<1924 ) 51 I A. 293(3034)«61C.63L 

-Hindu jmnt family—Memlxr of-ConfimalK«> 

..f right as member of joint family or partition—Swit w- 

So Hindu Law-joint Family-Member of-cw - 

t IIMATION OF RIGHT. ETC. 

(1887) 14 LA. 37 (69)-14 0.493(608)- 
Claim to-Nature of. prtor to ascertainment 
by decree 

- Debt or mm etrtaim. . 

SemU.- there is no actual ascertained or liquidate^ 
mand until the wasilal is determined by decree (38) l* 
RAtrt P. Collier.) HURROPERSAUD ROY CHOWDHR* r - 
SHAMAPERSAUD ROY CHOWDHRY. m 

(1877J 5I^ 31 = 3C.654(600)-1 C.LB.^ 
3 Sutb. 495=3 Sar. 782=21.4.^- 
Cosharers 

DECREE FOR MESNE PROFITS AGAINST. 

-—Liability of different sharers under—Basis 

—Shares at dare of decree - Shares during period of w 1 ®"* 
ful pcssesNon—Variance between - Effect. ^ VT 
sharers—Contribution between-Mesne pbo»" 
(1904) 31 IA. 94 (1046)=31C. 6»7(61D 

-Payments by different sharers at different da. 

discharge—Contribution between them in case 
proper of. See COSHARERS-COSTRIBUTION BET^ 1 
-MESNE PROFITS. (1904) 31 L A. 94=310 .597 

-Payments towards, from funds held ‘ n _*?rfar 

accounts of sharps—Credit as between them for—f 
amount held in separate account of sharer or for his share 


—< 


So CO- 
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MESNE PROFITS— (Or/./.) 

Co Sharers--(c\w/</.) 

Deckel for Mesne Profits against—( tv*/.) 
total amount avoiding to share in property. S., Co- 
SHAREKS-MESNE PROFITS DECREED AGAINST. 

(1904)31 1 A .04-31C 597 <6112). 

Partition suit by one of. 

-Exchl'ive ux- of joint property by dcftfwlant <u 

sharer piior to *uit—Relief appropriate to pLunrit! in tax 
of-Mc*ne profit' or complin«. S« CO-SHARERS— 

Partition suit by one of-Exclusive ust. etc. 

(1921)511. A. 293(303 4>-51 C $31 

-Mesne profit' to plaintiff in—Peti-xl f« whkb. 

allowed—Joint possession—Decree prior in plaintirt’*fa»*«»r 
for, under S>. 2«>1 of C. P. C. of U#2-SjmMkal 
sion obtained by plaintiff in execution of. .S« Co-SH.vRlRS 
-Partition suit by one of—Mesne prof ns. ftc. 

(1924 29C.WN.270 

Decr«e 

Future profits not awarded by. 

INTEREST ON PROFITS AWARDED BY-DlStLLOW- 
ANCEOK.IN EXECUTION. 

INTEREST ON PROFITS NOT AWARDED BY—AWARD 
OF, IN EXECUTION. 

1.1 ABILITY FOR PROFITS UNDER-tXECT TION ORDER 
DECIDING. 

Prof iis Nor awarded by. 

PROFITS NOT EXPRESSLY AWARDED IV. BUT CUNSE 
QUENTIAL UPON DECLARATION OF TITLE IN DE 
CREE AND UPON POSSESSION-AWARD OF. 

PROFITS WHETHER AWARDED BY. OR NOT—FINAL 
ORDER IN EXECUTION PROCEEDINGS AS TO. 
FUTURE PROFITS NOT AWARDED BY. 

- Stt Mesne Prof its—Future Pkufiis-De 

ckee—Profits not awarded by. 

INIEREST ON PROFllS AWARDED BY-DISALLOWANCL 
OF. IN EXECUTION. 

-Jurisdiction. Su Executing Court-Decree 

-RELIEF GRANTED BY. (1900)271. A 110(124)- 

27 C. 951 (967). 

Interest on pkofiis not awarded by-award of. 

IN EXECUTION. 

—- JanUuliM—DiurtU**. 

The plaint in a wit for pOMOMun and inc'ive profit' ilwl 
not pea) for interest on such profit'. The trial Cowl gave 
a deem for possession and me*ne profit' for II year*. Ul 
raid nothing about interest o«i the raexve profit* decreed. In 
appeal, that dceice wa* modifier!, a* regard' the period for 
which the plaintill w*. entitled to merne profits bj redwing 
it to 6 year* pri"t to the 'uit. but run that decree *anl 
nothing about iuterc't on the profit*. The appellate decree 
was affirmed l»jr the Privy Council, the Order in Countil *iat 
ing that the Judge* of the Court klow were to take notke 
of the 'aid Order in Countil.and to govern thcmvho 
accordingly. 

In execution of the *aid OrJ« in Council, the eouit' in 
India kid that tk plaintiff wa* entitled to interest on the 
amount of the oic*nc profit* at 0 per cent, per annum from 
Ik date of tk original decree to that of tkexecutk* of Ik 
Order in Council. In doing >o. they followed the practice 
obtaining in those court* ol auardwg interest on tk me>ne 
profit*, even though the rlecree »a* *ilent a* to tk same. 

IItld that tk couit* below acted rightly, in a» aiding 
interest, and that for that purpo* no distinctiec could be 
made a* to inlere*t anterior to tk time when tk arrears 
were reduced, from those of eleven years, to those U six. 

Tk question in this case is whether a person from ■ horn a 
fixed ascertained sum of money adjudged to be due. ha* ken, 
without any just ground, withheld, shall be allowed interest 
against his debtor for the time subsequent to the adjodka , 
lion. Abstract justice certainly is in favour of the claim | 
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MESNE PROFITS—( CmtJ.) 

Interest on profits not awarded bv-awari> 

OF. IS EXECUTION—(C<vr/y.) 
aud independently of what the legislature has done, tk 
tenckory (if such an expression may be used) of Courts of 
Ju<ke in this country, in modern limes, has been rather for, 
than against, a demand of this description. 

/" KnfH Bn»t.) NUGENT KIRKLAND r. MODEL 
Plsionjee. t omciok of Kaira. 

(1843) 3 M 1 A 220 -1 Sar. 270. 
S. 2 (12) of tk Lode import* into the expression 
" morn |;i"fit»' the addition of “ interest on those piofils". 
A decue for mesne profits, which says nothing about in¬ 
trust, therefore, carries interest on such profit*. 

Monc profit* king in the nature of damages, tk Court, 
** <W*. has jdii>dkti*ui to give or refuse interest on such 
profit* a* it chowo according to thejostke of the case. 
Bat if the couit don nc4 intend to give interest it should 
*ay > 0 . (Led /AM,**.) GlRISH CHUNDER LAHIRI v. 
bHOSHI SHIKHAkL'WAR ROY. 27 C. 951 (067)- 
(1900) 27IA 110(124)«4 C W.N. 631. 

I t CBII IIV FOR PKOFIJS UNDER—EXECUIION ORDER 
DECIDING. 

-Nature of—Decree- if a. SW DECREE—MESNE 

PROHIS-lJABILIlY LNDIJt DECREE FOR. 

11900)271 A 209(213)* 23A 152(1567). 

PROF in not awarded by. 

- AunJ *i-E*U*h*i CtHrl—Juntdittum. 

There wa* no ckcroe for mesne profit*, and tk Court 
could not. under the gone of execution, either add word* to 
tk decree or give it a r,iw and extended effect (74). {Lord 
flr.-Yr) KAUAbINGH; P A BASRA VI. 

(1894)221 A 68-22 C 434(443)- 
B tJ-’i No. 137-6 S»r 645‘5 M L J. 14. 

- edtr JU’irdnif—JniiiJuli.'n to fiill 

H 2t"4dtf C~el~O.de *f uHtf, J„J : < ~ltk.il 

Ctmrt. 

In a vox in whkb tk Suddcr Court had merely decietd 
POSKSSMI. 4 <td that a single Judge of that Court had no 
yrnxiKtM. to nuke a Mippktnental older for usiu/at (3l7). 

(Urd Doorgaplrsaud Roy Chowdky v 

I IRAPERSMD ROY l HOW DRY. (1860) 8 M I A 308 - 
4 w R. 63 -1 Salt 427 -1 Sar. 774 - 2 Sev. 60 (a). 
Prof us noi expressly awarded by. but consl 

OlLNTlAL UPON DECLARATION OF TITLE IN DECREE 
AND UPON POSSESSION. 

-.h.w/7 Him/ Cm.l—/July 

In a suit for po*xs*H>n ol land*, and for iiicmvc piofit*. 
tkjodr.ial Conimittcv, ly an Order in Council, declared 
that Ik plaintiff was entitled to two specified moo/oh*. and 
alltk other Unds sued for as were not included in the 
Settlement Pcrgunnoh llavekt. decreed possession, and re¬ 
mitted Ik cane to the court klow with directions to proceed 
in tk suit a* upon tk result of such inquiry might appear 
jot. 

/Md. on a constroaion of tk Order in Council, that the 
right to none profib in respect of tk two village named 
tkresn wav consequential on tk declaration in the Order in 
Council, and upon possession, and that, on an application 
by tk plaintiff for execution of tk part of Ik decree whkh 
related to tk two ullages named and for payment of 
mesne profit* .n rep«t thereof, ,k High Court, which 
executed tk decree, *0 far a* regard, possession of tk two 
ullages, should abo have prexerfed to ascertain what the 
amount due to tk plaintiff for mesne piofit* upan those 
two village* mas (496). {Led Ca,rm.) RAJAH I.EEL.b 
NUSD bINCH :. MAHARAJAH LUCKVIISSUR SlNGH 
BAHADOOR. (1870) 13 M I. A. 490-14 WB. P C 23 = 

6 B. L. B. 605 - 2 Suth. 353 -2 Sar. 599. 
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MESNE PROFITS 

Decree-((V///./) 

I'kOHIS WHITHER AWAkI.lDBV.OR NOT—FINAL 
ok DIM IN EXECUTION PROCEEDINGS AS TO. 
Binding nature <4. Set MtSNE 1'ROI ITS-EXECU- 
1I0N PROCEEDINGS—ORDER FINAI. IN. FTC. 


Decree for. 

- Sa Mesne Profits-Suit for-Decree is. 

Defendants several-Suit against 

• —Dtdtt against tkem m—Joint W ssrticl dot a if. 

I .and. which was jointly .«nttl and po"o*d »«y three 
families of a.-mindac*, disappeared under the Gances. On 
its re appearance, it was taken p.^*es.Min of by the Govern- 
ment who hi it to one S on a patni lease. Then the mem- 
Iwr* of one of the three lamilie* recovered the entire land 
from the Government and continued S in possession. In a 
suit Milaequeiitlj instituted by the member* of ihc*her 
tun families against the n*ml*r» of thr famil> mho had re¬ 
newed |»rf*es*i<« fnau tin- Government and A' l>* (m>ks 
> ion of their share of the said land and mesne pc its. a 
tlwree was |u*xd decieeing tlie>uil .lain. »ith ..«!* and 
iiHT'ite profits and interest against the ilefemLntv 

Utld that tlie decree was not a pint and several electee 
l>ut wav to I* construed afftuando singula unguhs. 
(Vneount Jin hi Jin.) GUKUD.VS KUNDU ChOWDHURV 
.". KUMAR HEMENDRA KUMAR KOV. 

(1929) 66 I. A 290 - 67 C. l c 60 C L J. 3691 
34 C. W.N 89 A I R 1929 P C.300- 
32 Bom L. R 148 31 L W 7 1211 C 626 ■ 
58 M L J. 74. 

- Ikerte again,! tktm m—Ofeuh:,- if and :4m it 

tmts. 

In a suit for mesne profits against several defendants, the 
decree foe such profits become-* operative only when it as- 
i erlain* the amount of such profits ami determine* the q*r» 
lion whether the defendants are liaMr jantly <w severally in 
lespes t of their wrongful puyse>«i.m. A decree marl) find 
ing tlut the defendants are accountable^ f.« »«eh pr-fit* and 
declaring their lialility in general trims is im *u- h a decree 
(158). (L»d Wat ion.) MahaRaJa Rauha ParSHAI) 
SiNf.ll r. I.AL Sahab R.tl. (1890) 171, a 150- 
13 A 63(64 5)* 5 Sar. 600. 

- Dttrtt m, Jala ring tkor hahhty in gmtral lirmi 

—ft 'llk tftni of dtfendants afltr-Ordtr luiugnent fixing 
txltnl and quality of liakilily ,/ u*„a! dtfmdanti-lx 
gal nfrimlalivi of dtetavd not made fatty to-Bmdtng 
naturtof order on. 

In 1856 appellant obtained a (Iceree (confirmed on appeal 
in 1870) against several person*, of whom the respomlrnfs 
ancestor was one. whetdry .he defendant* in that *«it wt 
directed to deliver p»*s.*c"M>n of the suit property to the ap 
pcllant and were rleclarcd liable foe me>r* profits. The de¬ 
cree did not. however, axertain the amount of *i*ii pe, fij s 
and did not determine the question whether the defendants 
Were jointly or severally liable for the same. In 1877 the 
first Court issued an order fixing the amount of me*or pres 
fits payable to the appellant and made a decree for the 
same jointly against all the parties who* names then 
appeared as defendants to the suit. Respondent’s ancestor 
had died in the interval, iwt (he respondent* w rt e not 
brooght on record as his representatives. 

l/t/J that the only executable dc.ree for mesne profit* 
was Hut of the year 1877. and. is the regents’ an¬ 
cestor had died previously, and the respondents were not 
made parties to the suit in his place, they were not bound 
by the same (157-8). 

An operative decree, obtained after the death of a de- 
lendant, by which the extent and quality of his liability. 


MESNE PROFITS-(CVW.) 

Defendants several-Suit against-(C^y.) 
already declared in general terms, are for the first time 
ascertained, cannot bind the representatives of the de- 
ceased unless they were made parties to the suit in whkh 
it was ptMVOunced (l58). (Lord Watson.) MAHARAJA 
Kadha FARHAD Singh :. Lai Sahab Rai. 

(1890) 171A 150 -13 A. 53 (64 5)=6 Sar. 600. 

- Ik find ants imfltadtd ruert/y to iinj thm at It 

tuh and n.t alleged to ka;<e dssfosusstd flaintiff-Uaii- 
lily for mesne frofts of. 

In a 'ait Lit possession and mesne profits the decree of 
the C«rrt U4'»w wa* general, and awarded mone profits 
again*! all the defendant*. There was. however, no evi- 
(fence that defendants Nos. 5 and 6 dispossessed the olainr- 
titf or ever had p.i*se»'ioo of any part of the suit pro 
prny. The plaintiff did not in his plaint even allege that 
defendants 5 and 6 di*po*<r-*eJ him or show any grounds 
for nuking them parlio *o the suit, except for the par 
p.< of landing them as to the title. He merely stittd 
tlut he had hew dispossessed l«y defendants I and 2. 

Held tlut mesne- piofii* ought not to have been awarded 
against defendant* 5 and 6 (169 70). 00MRA0 BEGUM 
r. Sah ab Nazim of Bengal. 

(1875) 3Suth. 165 - 24 W.B.2* 
Evidence of. 

- .Stt Mesne Profits-Assessmf.nt of—Evi- 

DENCl. 

Executing Court. 

-Future profits not awarded by decree-Award cf- 

Jurisslhtkm-Irregular cxerci* of. Stt DECREE—RELIEF 
NOT AWARDED BY. Elf. (1875) 2 I.A. 219(233). 

-Interest no profit* awarded by decree-Diulfc*- 

ame of—Juriv!icli«m. Stt EXECUTING COURT-DECRU 
-KllIEF GRANTED BY. 

(1900) 271 A. 110(124)-27C. 951 i* 7 

-Interoi on profit* not awarded hy devrec-A«an) 

•4—Jurivlj«ti«m—Discretion. Stt MESNE PROFITS- WK 
CRFE—INTEKI.ST ON PROFITS NOT AWARDED RV. 

-Po.fits n-4 awardtd liy decree— Award 

dktiem. Stt Mesne profits-Decree-FRofitJ 
AWARDED BV - AWARD OF. (1894) 22I A.^(7^- 

-Profits not expressly awarded by decree bat 

Mental apon rlecUtation of title in decree, and upon 
si«n-.\wa.d of-Daty a* to. 5cc MeSSE PROFI^ 
Decree-Profits not expressly awarded ■J* 

HC. (1870) 13 M. I. A. 490(4^ 

-Profits whether awarded by decree or nsJ--N“ 

order a* to—AV/ Junta. Stt under MESSF. 

-Execution procef.dinos-Order final in. 
Execution of decree-Mesne profits to be 
realised lu-Bond for payment of amount out or 

-Profit* not realisable in execution or otherwise- 

foreeahilty of bond in case of-Compromise by oWip 
giving up daim to such profits in case of-inKt- 

Bond—Mesne profits, etc. _ iu t\ 

(1894) 221.A. 68(70=22 0.434 
Execution proceedings-Order final in, as to 
whether profits awarded by decree or no 

- Sts juditata in subsequent stage of exe.^- 

Civil Procedure code of 190S.S.ii-Cascu-d 

(I) EXECUTION PROCEEDINGS-ORDER. W®52S 

IN. (1681) 81. A. 123 (131-2)=8 C. 51 
(2) Execution proceedings-Order final i • 
(1883) 11L A. 37 (41-2)=6 A- W'JJf 
and (3) Execution proceedings-Reu ef • )s 
GR ANTED BY DECREE. (1894) (<40) 
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MESNE PROFITS -(ContJ.) 

Execution sale-Setting aside of-Mesre Profits on. 

-Recovery l>y judgment-debtor of—Mode of—Exe¬ 
cution protecting or Separate so t. Stt EXECUTION SAI F 

—Setting aside of—Mesne profits on. 

(1909)36 LA. 197 = 31 A 551. 
Future profits 

Decree—Profits not awarded by. 

-Agreement to give, in execution. os condition of 

stay of execution—Award of such profit* in execution in 
case of-Jurisdiction. Stt DECREE—RELIEF NOT awvrd 
ED BY. ETC. (1875) 2 LA 219 (233) 

-Agreement to give, in execution, a* condition of 

stay of execution—Validity and enforceability of. Stt De 
cree—Relief not awarded by. etc. 

(1875)2 IA 219(2331). 

- Rt«rutry of—Midi of—Ext/uhon or uforott iml. 

On the construction of S. II of Act XXIII of 1X61. all 
live High Courts in India had accepted as titled la* thr< 
propositions: first, that where the decree i* *il«ni tu*h- 
mg interest or mesne profit* subsequent to the institu¬ 
tion of the suit, the Court executing the decree «4isr.ot 
under the clause in question attest oc give ciciutinu foe 
such interest or mesne profit*; and secondly, that the 
plaintiff is still at liberty to assert his right to such iron* 
profits in a separate suit. The alleged consensus of the 
Indian Courts being thus established, their |.ord*hit» a. 
cepted the construction of the Indian Courts as settled 
law, irrespective of their opinion upon the Construction 
of the section had the question been rti (12*). 
(Sir Jamti W. CM.) SaDAHVA PlLLAl RaJI.v 
UNGA PlLLAl. (1875) 2 IA.219-15B L R 383- 
24 W.B 193-3 Sir 519-3Sutb 190 

- RtoAtry of. m txtoMoa—Rigkt of—Bond iy imdg 

mtnt dtkor ttnunliHf to tmk rttoixry ar tradition of 
Hoy of tMtodioM—Rfttl of. 

The plaint in a suit for possession claimed mesne profits 
only for the year prior to the institution of the s«it. |„ ( 
dill not claim mesne profits for the Mlmiartf leaf'. Tht 


did not claim mesne profits for the sulncquent )rar». The 
final decree of Hi* Majesty in Council in the said suit oho 
awarded mesne profits only for the year before the suit, 
and was silent as to the profit* accrued since the institution 
of the soil. Pending the appeal* to the Sadder Ccmrt and 
the Privy Council the successful plaintiff presented appfcca 
lion* to the court of first instance claiming, in odditim to 
the me*ne profits specifically decreed to him. a certain sum 
as lieing the profits of the years subsequent to the *uit. and 
praying for immediate execution in default of security 
lieing furnished by the defendant for the wlswqucnt profit* 
claimed. On all those occasions, the defendant executed 
security bonds by which, in consideration of his being 
allowed to remain in possession pending the appeal*. he 
undertook to pay subsequent mesne prefit* for the yean 
which they respectively covered, and agreed to their being 
realised in proceeding* in execution of the decree in the 
event of default on hb part to pay the said profits ultimate- 
ly. The bonds were executed in favour of the court. 
The plaintiff succeeded in the appeal to the Privy Council 
also in that wit. Thereupon, he presented an oppbcatkn in 
execution praying for the recovery in execution of the sub¬ 
sequent mesne profits covered by the said security Umd*. 
together with interest thereon. 

Htld, that the piaintifl was entitled to recover the same 
in proceedings in execution, and that S. II of C. P. C. of 
1861 was not a bar to hb right to do so (2J3). 

By the security bonds in question the defendant did come 
under an obligation to account in the suit in which the 
decree under execution was passed for the subsequent 
mane profits, which was capable of being enforced by 


MESNE PROFITS— (CM) 

Future piofit»-{(Wy.) 

Decree—Profits not awarded by— (Cmtd.) 
proceeding* in execulko. That liability nude the account- 
in- a ” quc*tim relating to the execution of the «kcree " 
within the meaning of the latter clause of S. 11. but. men 
if it did Ml. the defendant mold not. upon the ordinary 
principle* -rf c4uppH. lie heard to say that the mesne 
profit, in qur*tiua were nut pxyalrfr under the decree 
(233). (Sir Jomtt W. CtinU.) SaDaSIYa PlLLAl r. 
KaMAUKGA PlLLAl. (1875)21. A. 219’ 

15 BLR 383-24 W R. 193-3Sar. 619- 
3 Suth. 190. 

-Recovery of. in execution, again*! son added as l«g«l 

representative of >idgmcntilrUu.-Ki g ht of-Bond l«y 
Ndgnwnl-rfcUor agreeing io pay micIi profit* in execution as 
cooditioa of stay. Stt HINDU LAW-JOINT FAMILY— 
Father-Decree against - Execution of-Stav 
°»- (1875)2 IA 219(232). 

Decree for—Affirmance on appeal of. 

- Oftratuf dttrtt in ,*>/ ,>(- lAltf tr.m uAuk fir,./ill 

IKotvroUt i a uu of. 

Two liruher. entrird snl.i an aeinww.ni „f .ws.mi.. 


TWO Iiruther. tnicied int» an agreement of compromise, 
whneby in lubMance the ckiei brother look ten-sixteen.hs 
of the wceslrol pioperty. and the yeunget six sixteenth*. 
The yiwnger brother disputed this compromise various 
giouod*; but it wa* affirmed by the Court on 2-9 1829. by 
a yedgment which wal in Ihoe trims ” It is ordered that 
the deed id compiombe and ideate be admitted. that the 
case be struck oil the file of this Court, and that the parties 
cwlcern to the* stipulations. The Court on becoming 
acquainted with it shall enforce the observance of the same 
ow the refusing party.” Thi* decision was affirmed on appeal 
ou 4-7-1832 by a judgment which wa* in these term* i 
Ordered that the appeal be di*miwd. and that the decision 
powd io the Provincial Court of appeal “ (Court below), 
-dated 29 1829. he affirmed . that *houk! the appellant," 
(the ywiRtr Uicher) “ agirealrfy to the deeel* of compro 
“'*• not have rereived possession of hi* share, he I* put 
m po*scimoo of the same on the eaecwtioei of the deuce". 

In a *«t subsequently instituted by the yoonget Iwother for 
the recovety of the mesne profits of the property decreed to 
him. the qoestinn aw whether he wo* entitled to mesne pro- 
fits li.«n the date of the devi.i<ei of i be first court in 1829. or 
from 1832. the date of the decision in appeal, f/t/d. reversing 
the High Court that the younger hrothcr wa* entitled to 
meme profits from the date of the decision of the first court. 

One of the stipulation* in the deed of compromise and 
idea* w»* that the eider brother, who was in pov*e*i*i of 
the property, should rvhnquish to his younger brother six- 
uiteenth*. It therefore appears to their I/irdships that (he 
direction (in the first Court's judgment of 1829) to cwiform 
to thee stipulation* b a direction, though possibly an infor- 
mol ooe, that the younger brother should lie put in posse¬ 
sion of that preperty. The decree in appeal must not lie 
token as establishing f„ tbt firs, time any new right of 
either of thee partie. kt as simply affirming, with an ex- 
pianatwn. the former decree. The rights of the partie, 
therefore, depend upon the former decree, and it is the 
former decree which b effective, and which had to I* exe- 

,bf fi,st *««. living 

as he did all the rents and profits of the preperty. received 
the rent erf «sixteenths of it (the younger brother’s share) 
for the ue of his y c-angcr l-rcther. and that he is bound to 
account to his brother for those rents and profits (35 6). 
(Sir Rokert P. Co/litr.) HURROPERSAUD ROY CHOW- 
DHRV r. SH.VWAPERSAUD ROY CHOWDHRV 

(1877) 6 L A. 31-3 C 654 (668 9)« 1 0.’ L. R 499-s 
3 8uth 496 - 3 8ar. 782- 8 L J. 284. 
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MESNE PROFITS—(<"•••*/«/.) 

Future profits-' 

DECREE J*»K—Al HUM.lXCE OX ArPEtl. 01 —I 

{CvfJ.) 

Where .1 <lr ice in rjo muni .twanlevi future 
fit* !«• plaintiff and lhal <le*ievw a . ultimately affirmed l»y 
the Privy Council. nothing however king said Iiy tkii octler 
a* to well profit*. 4,7,/ that the i«da <4 the Intern in 
Council, speaking with the Ungua A *r of theoriginal decree, 
clearly carried al! profit* up to it* cm date ami that. 

S. 211 of the Oxle of Civil Prwclntc. Uv s 2. the 
was entitled to |«ofit* until the delivery of po**e**nc to him 
or until the expiration of three year* from the date of the 
otrltr of the in t oumil (*hi>heva event fir *1 

occurred). 

The dcuee to I* cxe.utetl i*. not the original decree, bat 
the Queen* order, which, by affirming the original device, 
hat adopted it* term* and ha* carried on their effect down 
to a later date. All that the Court* l-rlnw had to do. and 
all that thi* Kurd ha> turn to 1 I 0 . i* !•» mndtoe the ( % hKen'> 
older, ami to carry it into execution. (/»-rJ UMemv.) 
K\J \ UUCP iNlMk BAHADUR SINGH:. BljAl BAHADUR 
SlNOH. (1900) 271 A 209 (214 5) - 

23 A. 152 (167-$)- 6 C. W N. 52 ■ 2 Bom L B 978 ^ 
7 Sar 788 -10 M L J. 290 
A wit for |)o*sc*Mon ami me*ne profit* wa* decreed, 
the decree awarding mc»ne profit* from it* date to date of 
powwm and directing the profits to be ascertained in 
execution. That decree wa* appealed against. fir*t to the 
High Court, ;uvd then to Hi* Majr*ly in Coancil. and was 
affirmed l»y both thox court*. The plaintiff obiaioed 
po**e**ioet only after the decree of His Majesty in Coancil. 

The quedion aro*e whether the decree bdders were en 
titled to me*ne profit* from the date of the fir*t Court's 
decree or only from the date of the decree of Hi* Majesty 
in Council. 

//././ that they wire entitled to mesne profit* from the 
date of the first Court’* decree to the date of their obtaining 
possession. 

This case i» governed liy the jidgmcnt in I- K. 23 A. 
152 (1*. C.) iyinMini F,»Ur.) B.mjnaih (Joenka Baha¬ 
dur ;. NANDA KUMAR SlNGH. (1925) 22 L W 85- 

28C.W N 55 A I R 1925 P C 113- 
811. C. 287. 

Decree for-Date of delivery of possession- 
Profits up to. 

- Rigtl t*. 

The judgnvent on appeal, in a wit for p»*esMon of pro¬ 
perty and mesne profits, wa* a> f<4l»m>The plaintiff b 
declared entitled to |xc*c*sion of the land mentioned in the 
kabinnama. with wasilat from ihe commciKement of 
Srabun 1207 ; the wasilat to Ur ascertained by k*ul inquiry". 
The question wa* whether, on the right contraction of that 
decree, the plaintiff wa* entitled to wa*ilat up to the date of 
delivery of possession, or only up to the date of the com- 
nteiKCment of tire suit. The plaint in the suit was suscep¬ 
tible of cither interpretation, other that it claimed 
wasilat up to the date of delivery of possession, or that it 
claimed the same only up to the date of the suit. Under 
S. 1% of C.P. C. of 15*59, then in force, the Court had power 
to award wasilat up to the date of delivery of possession. 

HtU that the more reasonable construction of the decree 
-which undoubtedly might have been clearer—was that the 
Court, with a view to carrying out the object of the Legis¬ 
lature, namely, the prevention of unnecessary litigation and 
multiplication of suits, intended in that siit to gire. with 
possession, that wasilat which wa* by law claimable up to 
the time of possession (207). 

Wasilat by law i* dcmandaUe up to the time of passes- 
iion; and the question is whether the Court intended to 


MESNE PROFITS—(CW</.) 

Future profits-(CV*tf.) 
decree for—Date of delivery of possession 
—Fronts up to—(C add.) 
give to the plaintiff that amount of wasilat to which be was 
undoubtedly entitled by law in this action, or whether the 
Court intended to cut hi* claim for wasilat into two, and to 
give him in thi* *uit So much only as accrued up to the time 
of the commencement of the suit, anil to have him to bring 
a separate suit for the rest. According to that interre¬ 
lation, the court could nut have intended to give him wasilat 
up to the lime of the decision in appeal, which was three 
or four year* after the commencement of the suit. A decree 
for poMemaa with wasilat mean* wasilat up to the time of 
povoson being delivrred (206-7). (Sir R.hrt P. Ccllitt) 

Fakharuddin Mahomed Ahsan Chowdhryp. Offi¬ 
cial Trustee of Bengal. (1881) 81. A. 197= 
8 C 178 (189 90)-10 C. L R. 176=4 Sir. 270 
Where, in a wit for possesion of land and caste 
profit*, a decree is pasted decreeing the >uit claim with costs 
and mesne profit*, the plaintiff is entitled to mesne ptefits 
op to the time of his re-admission to the land. He is so 
entitled even in a case in which he in his plaint valued the 
profits daime I only up to the date of the institution of the 
suit. DttntJ /».) GURUDAS KUNDU CHOW- 

DHURY r. KUMAR HEMENDRA KUMAR ROY. 

(1929)561 A.290 - 57C.l 32 Bom. L B. 148“ 
31 L W 7-1211. C. 625 - 50 C L J. 369- 
34 C. W. N 89 - A I R 1929 P.C. 300 - 58 MLJ 174. 

Period for which, recoverable. 

- C. P. C. *i 1859. 

In a wit for land or other property paying rent, it i», 
under S. 196 of C. P. C. of 1859, in the power of the cwrt, 
if it think* fit. to nuke a decree which should give the 
plaintiff wa*ilat op to the elate of obtaining possession (206) 
[Sir R<k,t p. Ctihtr.) Fakharuddin Mahomed 
AHSAN OiOW KHRY OFFICIAL TRUSTEE OF BENGAL 
(1881) 81. A. 197-8 C. 178 (189)-10 C. I* B 176= 

4 Sar. 


c. r. c. jm. 


The Subordinate Judge gives the plaintiff mesne pefits 
up to the date of pnxvson. But that i> more than three 
year* from Ihe dale of the decree, and to the extent o( the 
exec** i* unauthoiixd by S. 211 of Ihe Code of 1» 
(O. 20. K. 12 of the new Code). (IcJ //.*W) GlKlSH 
Chundlr Lahiri SHOSHI SHIKHARESWAR ROY. 

(1900) 27 L A. 110 (126) - 27 C. 951 (969!' J 
4 C* w* N* 

- Phi ft—Bedy el - Chim in piunl manner 1n- 

(>' fJdi"l—Chim ,n, for iheritr fentd-EfK^ 
In a wit brought by a Mahoraedan lady against her 
band for the purpose of obtaining possession, together *1 
mesne profits. of certain lands, she described her 
brought *• to obtain potftSMO of the Zemindane- and p«“ 
takx<k* mentioned in (he schedule given below, and W 
mesne profits thereof-claiming mesne profit* 
general manner. Subsequently valuing tlic suit, and for 
purpose describing her claim in the schedule, she *!»** 
her claim for mesne profits for the period of dispo*****' 
that is to say. some eighteen months before the mstitot* 
of the wit. a* amounting to Rs. 48,400. 

On a question arising as to whether the plaintiff *a 
titled to wasilat or mesne profits up to the time <4 t« 
very of possesion, or. as contended by the defendant, 
up to the time of the commencement of the suit. *. 
the plaint was open to the construction that the pw*’- 11 - " 
tended to claim wasilat up to the Ume of delirery °l 
sioo, although for the purpose of valuation *>*£. 
was valued as was then due (202. 206). {&r R* rn 
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MESNE PROFITS— 

Future profits-<<W/) 

Period for which, recoverable—( tW./.) 

P. CtUiti) Fakharuddin Mahomed ahsan chow- 
dhrv t*. Official Trustee of Bengal. 

(1881) 81. A. 197 = 8 C. 178(185.189)- 
10C.LB 176 = 4 Sar. 270 
Ohatwally tenure 

—-Resumption invalid l>y Government <>f— Mr *m p»<» 

fits payable by it in case of —Apportionment of Utwevw 
Zemindar and Ghatwal. S/t Ghatwaii.V TFM'RF- 
RESUMPTION of. (1878) Sup I A 181(190 U 

-Resumption invalid by Government of—Me*rr pr-» 

fits payable bf it on—Right to. of Zrmiodar awl <-f Ghat- 

wjI. S/t Ohatwallytenure-Resumption of 

(1863) 9 M I A 479(490 U 
Heir at law-Will of deceased Invalidity of- 
Snlt ou foot of-Proftts of estate iu case of 

-Account of-Deers* for-F*m of. St. Deri ISFD 

-IlFIR ATI AW-Will. OF DFCEASFI*—iNVAlIMTY 
OF. (1885) 121. A. 103(111)-11 C 68K6934). 
Hindu Law. 

Joint Family—Father. 

--Future profits not awaidrd 1* dev re* — Agreement 

to give, in eiceution, a» condition of stay of execution— 
Binding nature of. «*n son added as legal reprennlatiu-. S/t 

Hindu |.aw—Joint Family— Father — mcnr 
against—Execution of-Stay of 

(1876; 21. A 219(2321 

-Sale l»y—Son’s suit to recover property subject of— 

Purchasers' liability for mesne profits in-Portion of par- 
chase money applied for landing perpr-e*. Stt HINDU 
uw-J oint Family-Fathfr-Sale by-son’s suit 
to recover property sold. 

(19181 451. A. 284 (288)-«l A 63(67 81 
-Sale by—Sm's suit to set aside. and to mover pro¬ 
perty sold—Purchaser’s liability for me*nc profits in—Satr 
for necessity—Portion of purvha«e money unxcouoted 

for. S/I Hindu i.aw-Joint Family - Father - 
Salf. by-Son’s suit to set asidf. and to ricovir 
property sold. (1874) 1 I. A 321 (332). 

Joint Family-Member of. 

-Confirmation of right a» member of joint family or 

partition—Suit for—Me*ne profits in— Plaintiff's right to 

Stt Hindu Law-Joint Family- member or -Con¬ 
firmation OF RIGHT. FTC. 

(1887) 14 I A. 37 (69)-14 C. 493(609). 
Joint Family-Partition. 

-Suit for—Me'ne profits in — Plaintiffs’ right to. 

S, f Hindu I-aw-Joint Family-Partition-Suit 
for—Mesne Profits in. 

Widow—Sale invalid by. 

-Reversioner's soil to recover property wbiect of— 

M*nt profit' in—Reversioner's right to-Cooditioo-lVx- 
lion of purchase-money applied for binding pwrpoo. St, 

Hindu Law-Widow-Sale by - Reversioner- 
Possession of property sold-Suit for. 

(1908)361. A. 48(59) = 
36 C. 420 (430) and (1921) 42 M. L. J. 243(244 6). 
Inquiry mto-Mode of. directed by decree 
--Departure from. Stt MESNE PROF ITS-ASSESS¬ 
MENT OF-I-OCAL INOITRY. 

(1881) 8 I. A. 197 (208 9)=8 C. 178 (1912). 
Interest on. 

Award of-Jurisdiction-Discretion. 

- Inttrftrtncc in aff/jt M/4. 

There is no rule obliging the Court to allow interest 
upon mesne profits. It b a matter in the discretion of tbe 


MESNE PROFITS— [C.ntd.) 

Interest on-(£VW.) 

Award of - Jurisdiction - discretion 

(CmlJ.) 

Coart. upon the consideration of the fact' of the case. It 
is a matter for the Court to determine, under the circuni- 
dances, whether it i» reavwiaMe to allow interc-t ( 0 . 1 ). 

Where lrth the Court* below raisidtiftl that it was not 
reasonable that interrd should l«e allowed. keU that no 
fad' had l«en proved which would enable tbrir l ordships 
to mv that that wav a wrong decision (93). (Sir h'i'htj 
C'H 4.) KlSHNANAND f. Kl'NAVAR PARTAH N’ARAIN 
Singh. (1884)111. A. 88=10 C 785 (791 2)- 
4 Sar. 651 R & J s No 80(0udb>. 

Award of. in execution. 

-JurixBction—Dixretion. Stt MESNE PROFITS— 

Decree—Inti rest on profits not awarded by. 
Date irom which, awarded. 

- /hit tf nut — /■Mi/itr Jjtt~/>,tti, /i<* *i 

Intnot mcMw profits may be awairled as of coarse 
from date of sail in a decree. It may aho l»e given from a 
date prior to the *«L 

Having regard to the circumstance* of the case. and. 
among them, the very great ilelay. which had not Item 
thneioighly 1 vpLaitmi. in lire prosecution oi tlie appeal to 
the Privy Cnumil. tlreir |.<«d*lup* thought that it was 
ew«»gh that the plaintiff shnaltl have a tlcsier for intere*t 
upon the me>«e prefits to lie calculated from tin- commence- 
ment of the soil ( 3 * 9 ). (Sir A‘t*t>t Coihtr.) IfURRO 
PFRAAI D ROY CllOWDHRV r. SHAMaPFKSAUU ROY 

Choavdhry (1877)51. A 31 = 3 C 654 (6601)- 

1C L B 499 • 3 Sutb 495 -• 3 Sar 782 2 I. J. 284. 

Decree—interest aw arded by. 

~ CrmfrnnJ int/itU «w unfit initial ttltnUlU ftr 
mmtm hit ftytUt ftr tmum-fnltial 4, ,r r/u/of rat, 
ft, m/nun I* it taUnhuJ 41 «W tf ouh fttr - l)t,/tt 
ftr. 

Where an order awarding me'ne profits directed the pay- 
ment 0 / intrre*. on sorb profits at the rate of I per cent. per 
men*em to be cakulated at the end of each year, i,U. that 
the interest awarded was not compound inlered was to 
admit of interest being charged upon the rests, but interest 
cakulated per mensem but payable per annum ( 260 - 1 ). 

In this country interest is paid half-yearly or yearly, but 
in India it is customary to pay the interest at the end of 
each month at the rate of 1 pet cent, per month, and the 
words of the order might mean to exclude what is other¬ 
wise generally meant, the payment of interest monthly ; the 
Coart decrees the payment yearly (260-1). (IrrJ Br,m- 
ebm.) Rajunder Narain Kao r. Bijoy Govind 
Sinc. (1839) 2 M. I. A. 253 -1 Sar. 253. 

- 1 ultra, ynr if jtm—Dt/rtt ftr " man, f refill ". 

The qoe-tion was as to the meaning of the term “ mc*nc 
profits " in a decree fur possession of lands and for the 
nwne profit*. 

HtU that the amount which might have been received 
from the lands, deductirg the collection charges, was the 
profit* of the land, and that the Iocs of intcre*t year by year 
upon thw profits was merely damage sustained by the 
plaintiff in consequence of his having l*c-n prevented from 
receiving the profits as they became due (5). (Sir Bant,, 
Ptttttk.) HURRO DOORGA CltOWDHKANI I'. Maharani 
SURUT SOONDARI DEBI. (1881) B I A 1 - 

80.332(335)-4 Sar. 304. 

Disallowance of. in execution. 

-Jurisdiction—Decree awarding interest. Stt EXE¬ 
CUTING COURT-DECREE-ReUF.F CHANTED BY. 

(1900) 271. A. 110 (124)=27 C- 951 (967). 
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MESNE PROFITS-1 Cnj.) 

Interest on —(C 

ektainmextof vesxf profits in. 

-- !h!hsU 1 . 1 / aflir nvr frjm date ,-f—JumJ 
/: i I'.utni- ('tart — JhwJi'Ii,'*. 

In .« *uit toitcowr po**ew«» ..f certain land* lusher 
I'ilh .1 *um I tine llw r*timatt<l .-nstini .>1 ir«M* profit. 
lri*ni l*t A "ill 1273 I.. 20th Sralvn 1276. ihr |*t r«*u 
ni.nlr .»«'nr,e fm tlw- plaintiff i» recover p»M»ui <4 (}< 
l.*n«U. .uni .d*o ih.- rm'nt profit*. n«4 from a ticie previous 
In ihc ilj'c «.f the 'uit. a* claimed. Iml from the ilatr of the 
'uil to ihr ilate of m overt »f /»*&***. to I* ascertained 
||) inquiry il the- lime ..f the rwntinn of the tWvnr. with 
inlerot irom the date of the j**,itjiomeot at 6 pn cent. per 
;mnun». On appeal the High Gmrt MM&d (hr «V ree ..f 
the Lower ('• #, l by giving the more p:ofil< fr. m the |*t 
A"in 12/3. to the 2fth SraUn 1276. in jMUoo t» ihn* 
whuh had Urn awarded hy the l/vwer Cowit. TV High 
foun al*o .tat.il that the mom- profit* wet* l» be ittnm- 
with inti i.-». from the ilate of MHbinM. S.. that 
according to Inh «k* in», the nw*nc profit* cany 
interest only from the date of ascertainment 
In emitting ihr d.ci a -. the |*t Gut *cettamn! what 
** ,h - ** * W " h «W« h-'v »>« 1 > skM from the 
•Mate, Heated that a> the nu*nc profit»of the estate, and 
aildctl IM interest year liy year upon the amount, On anoral 
the High Court hell that the court brbw was wr.mg Tnot 
having allowed inter,*! upon thermlal year by yea.. 
the ground that the dec ice holler w,.* entitled, r.a mrrel> 
to the r.nf.i I,*. l|»(a«Ktha cha.gr*. Ut .,| M , tobj** 
tlimon year l»> year a* «»mpm*atj..n for the V* he had 
sustained by not h.ivin- the u-e of hi* m.*r) dunre the 
pe»i'*l he Mi kept out of piK^don. 

//.A/. ri-vt-i*jng Ihr- High C.itn ami rr*toii«c the fii»t 
.oilil. that ihr original drvtrr.hd n-4 award ir»teir*r tear 
jyeaM,,v ; „ the profit*, that ,1 k- High G«| I, awatchng 
then. added to Ihr M which Wa* in theCOM*of OK* 
•ion. and that they had no juri*diction to do *.> (>) 

• ml. darting the colled, on charges. «a* the profit* of the 
land. 1 he hr* of inter** yvar hy rear up.«v tfi^ p^fc,. 
was merely damage, *u*taincd by ,h, pi,intiff in -on** 
quenu- of he, having Iwm prevented f„un receiving the 
profit- ■* they bwdur. fa ft*original devft*del rot 

• w imI fan d.mu^(s) {£, Bump, • .t ) HutRO 

S'? 0 *” :■ fWMT SH.N 

PARI I)KBIA. (1881)91. A. 1-8 C. 332 (336)- 

4Sar 304 

L R of defendant trespasser 

~-hahhtf hr frtfits M 

IMaintiffs. the daughter’s of A. claiming as n«l reset 

he recovery from P, X, Uothcr. of .he proper,^ 
vlmgtil to A. and after hi' death to l\ and which had 
'in,.- conre into the fM**!*, of fl. The plaint W ac«l a |. 0 
for an account of the rents and profit* „f Vhe *uh d^L m 
wh.St m /! i hands. B died cendire sail .n.t v ^ 

thought on the record j n hi* place a> his legal hetr^od"' 

SSTiSS H : u ,h ;*' if,hei>ljin,iff '^.w-a 

decree in the action, they w.wdd a »s# be entitled to an 

,T X'SStril 


\ K ct iriiiv t*.. r- ’ * ' "HAmCHARJI 

(1911)381 A 112- 
38 C. €03 (6201)- 15 C . W N 613 = 8 A L. J. $81 = 

(1911) W v B 45la, 4C.LJ.l« 

UW1JRM. W. N. 403-JO M. 1> T. 361-11IC. 412= 

21M.LJ. 1119. 


MESNE PROFITS-(Ce«^.) 

Lessee of suit property pendente lite-Recovery of 
profits fiom-Mode of. 

- —Estonia tr«ft4iu’ tr ufiinte suit. 

In pursuance of a decree for possession of immovable 
prootity and for an inquiry into the mesne pre fits, past and 
fuure. to which the plaintiffs were entitled, an Amen «ii 
appointed to make the necessary inquiry, and he nude his 
report. Thereafter, the plaintiffs put in a petition praying 
for the addition as a defendant to the suit of a tenant to 
whom during the pendency of the suit the original defendant 
had let tie- *oit property. *o w to compel the tenant to 
account for profit* which he had received from the same. 

HrU. reversing the High Court, that there was no toner 
under 0. 22. K. 10 or S. 47 of C. R C. of 1908 to add the 
tenant a> a pany-defendant to the suit. 

O. 22. K. 10. C. R C. is inapplicable to the case. The 
ordri contemplate* case-* of devolution of interest from some 
original party to the suit, whether plaintiff or defendut. 
upon -ome one eh<. The more ordinary cx*es are death, 
mamagr. insolvency, and then came the general provisions 
of K. 10 for all ,4her case*. }!ut they ate all cases of doo- 
lutNvri. Further. th<- Kabifity, if any. of the tenant to pay 
dan-agre fm removal of the profits », not a liability which 
ha* devolved to him fr. m the original defendant. They 
•verc l»4h lubk. if lialilr at all, a* lr«>pas*r>, and a ca*. 
•f any. against the tenant muM rest upon his action and the 
direct relation established thereby Itfwten him and the 
plaintiffs (2254). 

S. 47 of C. p. C. of |9(W does not apply. If the tmanu 
did commit trespave,. these were distinct ones, and net 
commuted by them a* repre*«ntat ivo of the original de 
ft-* To Wi «het»i*e. would be to confuse the rights 

( 22 /). 

in a suit properly framed the Ir**«s from the on- 
gi'al ehfrwdant. who had. though ignorant of the phin’ift* 
title, cairml away what were the plaintiffs’ profits, could hr 
rendered ha!4r f,« damage* in respect of what they had w 
taken away (223). (fW BMhmtrt.) MaNIHOM CHAM- 
dra Nandi r. Ram Lal Bhacat. 
f 1922) 491 A 220 - 1 P 681 (686 7)“31 MIT. 131- 
27 C.W N. 29 - 24 Bom L B. 1261" 16 L.W. 605- 
20 A.L J 988 - 36 C L J 542 A IB 1922 P C. 304- 
681C. 973 j 43 M.LJ. 586- 
Liability for. 

--Defendants several—Possession and mesne profit* 

■gainst—Suit for-Defendants impleaded in. merely to W 
them a* to title and not alleged to have dispossessed fiaio- 
tiff—Liability for mesne profits of. Stt MESNE PR0FITS- 
DEFENDANTS SEVERAL. (1876) 24 WB 26 

-Legal renrwntative of trespasser defendant-lw»- 

:,, y of. for period of poev-ssion l tf deceased. Su MSN* 
Profits-Legal Representative of defendant 
TRESPASSER. (1911) 38 I A. 112 (121)“ 

38 C 603 (6201)- 

- 2tm,mdtr~Rtml uU ty, tf frtfttij adici *- 

uauJ It Uemg It Imun-Udtr—Ral ncntr'i 
ru.’ury tf frtftrly eui for man/ froUti-Lahhir 
foil, in — Prtt/fJiMgi tat,n hy Zemindar trill hn^ei/dP 
tf rttl «wA right,. _ , 

A sale of certain tajuks held on 264-1885 in eiecution ol 
a decree in a summary soi. brought by the Zemindar apt 0 -* 
the heirs of 5, the tenure-holder. was set aside in J» *>' 
brought by the appellant, a mortgape from S. who had wit- 
closed and who had become absolute owner of tl* UJ ~ 
taJooks before the Zemindar instituted the said summaiT 
suit against the heirs of S. It was also held in tl* »Pf®* 
Unt’s suit that he was entitled to possession, and to be 
tered as the holder of the talooks from 18-12-1854. J ** 
question arose as to the liability to the appdlant for toes* 
profits of the said talooks. 
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MESNE PROFITS—(Coifi.) 

Liability for -(Conti) 

HtU that the purchaser at the sale in neonkm <4 the 
decree for arrears of rent was liable for the hMhp* pr<»- 
fits from the ilate of his purchase. r»:_ 26-4 1^55; awl tlut 
in taking the KOMI of Mtl profit', all rent and amns of 
rem due and payable to the Zemindar ami hw heirs shouM 
lie deducted and allowed (>44 5) 

It appeared that the Zemindar proceeded to eta* if, 
sale of the tenure, notwithstanding he- had nrtkr <4 ihe 
appellant's title, awl of the devrer of 18-12l*>* giving him 
possession. and that s*h sale had been the means of keep¬ 
ing the appellant out of p,*re»inn. awl the sanse «4 the 
suit and that the- Zemindar had pefsHentlj dr*puie.l the 
title of the appellant. 

Il<l,t, therefore, that the .loir, <-* n»r*w 
be against the heirs of the Zemindar a* well as again*! the 
purchaser, Iwt that execution shook! not he had against 
such heirs in respect of them until after failme 
satisfaction from the puickMf (W5X (Su V* 
Smith) Forbes r. Hahoo ixcHmircr sisch 

(1872) 14 M IA 330-10 BLR. loBPO- 
17 W R. 197 2Suth 5W 3 Sar 27 
Measure of 

- Sn Mesne prohts-.\»es>m»m w-Rub 

or. 

Minor - Guardian-Property held adversely to minor 
by-Meane Profit* in respect of 

-liability for-ltriod of. Stt HINDU U»- 

MlNOR—GUARDIAN—MiSNE P*orr«. nc. 

(1905)321 A. 181 (181)0 33 C 23 !2S 9). 
Past profits 

-Minor—Guardian—Property <4 aimer hrM a,!vn«»ly 

In—Mesne profits in W»p«* r of—Period lor wbkh gwaiiun 
liable for PuswwMi obtained by him by fahe reptmula 
lion. St,- HINDU I.AW-MlKUR-CUARDIAX-PROrtim 
OK MINOR IIEI.D ADVERSELY BY. 

(1905)32 I A 181 f 194) — 33C. 23(28 9). 

-- Ptnti hr ndirl. rttKirMt. vhtn dttrtt tiltnt as 

la samt. 

Where the drrrw does not Imil ihe pmod fcl «ftU 
arrears of mom profit' arc momal*. the plaintiff a twli 
IW only touch am-ai* ae are recoverable uwlef the b« 
(30). [Lard //.Mont.) M.WLYI MUHAMMAD ABDUL 

Maiid Muhammad abdui. Am. 

(1896) 21 1 A.22 19 A 156 (162)-7Sar 111. 
Poiseislon and-Sult for 

-Defendants *cural-Suit agamst-Ofeadan.* im 

pleaded merely to bind them as t» title and wx alleged to 
hare diipoaosed plaintiff—Liability for monc profits of 

Sft mesne Profits—Dependants Several-Suit 

AGAINST—DiTEND.tNTS, ETC. (1875) 24 W . B 28* 

- F.ridtntt 8/ profit!—Muntt tf—Dumiual of »«/ 

-fnpmry 8i 18 amount-Prottdart profit*. 

Where the Co-it 1-do* refused a decree for mesne profits 
of the lands in re*po t of which it granted a decree. .* the 
ground that there wa* noeridewe before it to shew what 
mesne profit, were due. hold. that it was compete*! for the 
Court to direct an inquiry om'er S.2I2 of tie Ode <4 1W2. 
Their bord-hips Wingly ■»* * *«• ~ 

profits, with an inquiry as to the amuint (I// *). (£-r4 

Hohhtnu) Maharajah Jagatjit Sinch Kajah 

Sarabjit Singh. (1891)181 A. 185 = 

19 0.169 (173) - 6 Sar. 90 - B. k J.* No. 125. 

- Til It—ofpustitm of, first—B/s/nation 

of dttisioa of yutstion of profits—Paw of Court. 

In a suit for poansion and mesne profits, thetral Judge 
deddud that the question of title should be taken first, and 


MESNE PROFITS—(Co»/4.) 

Possession and-Sult ior-(Contd) 
that then the quest** of profits should be taken op. Accord¬ 
ingly he delivered judgment on the question of title, decreeing 
most of the items in favour of the plaintiff. The’ judgment 
aikird " The la>t two is»w* ” (those relating to mesne 
profits awl a-is) " cannot now he decided, ami nm.| lie 
k-ft to my »«uw* t» divide." The formal decree was. 
however. confined to the question of title and possession. 

(hi a loatentkei raised fay the defendant that that mode 
.4 preveeding was wholly Ujond the power of the Court, 
awl therefore could not be the ground of any further pro¬ 
ceeding in the suit. 4c/*'. that there was nothing in the Code 
<4 Civil pioccdurc which forbade the parties and the 
Cisirt s» to arrange the disposal ref a law md. 

The Judge had More him a case consisting of two parts: 
a quesli-m of title, and an incidental question of account 
depending Urge!) on the title. It was for the obvious 
advantage of the part.es that the first part should lie clccid- 
ed awl the nccmd reserved for decision (32). (Urd 
l/.Mmu) M.ULVl MUHAMMAD ABDUL MAJID re. 
Muhammad abdui. aziz. (1896)21 LA.22- 
19A 155(1601.164)-7 Sar 111. 
Pre eruption suit Mesne Profit* of property subject 
of. 

- -hssiCmrfi Jmtt tor f,< tmfitims stutsU Ay 
High Court hr! rgtforfd Ay Prity Counn/-P/ri,\t A- 
/arc- Jolt tmtehith firt rmptor tooh ponrssion iWcc first 
Ctmrf i Jttru end that m :.4/-4 hr pt hath fitiitsttn'u 
amd/r PntJ Ctamst dttrtf—.Veuu profits dun-tf—K, r kt 
U. of prt tmftor and of mfinal finr/haur. 

A pr« emprion decree passed by the Sub Judge was 
reversed by the High Court hut reatored by the Privy 
r.owil, the preempror being declared liable to pay a 
higher price than that decreed I-) the Sub judge. The pre 
•tti 1 - pai.l the pike fiard l»y the Sub Judge and took 
pss^siio <4 the property in execution. On the revernl of 
thr (Vcrer In the High Court, the original purchawr regain¬ 
ed pr*M-ss«on. Again, after the Privy Council decision, 
the pre emptor paid the additional price decreed and again 
.Joined pos^Mon. On a question arising as to the right 
to thr meve precis for the period between (he date on 
which the pre emptors look povetoion under the Sub Judge'* 
decree awl that on which they took pcMMvion under tlic 
•h« nr .4 the Privy Council. htU, that the- pre emptor. were 
wu. and the original pure ha«et wa». entitled to the same. 
U~d BathmatUr. L C.) DtONANDtN PRASAD SINGH i-. 
KAMDHABI t HOWDHkl. (1916) 441. A. 80- 

HC. 675=(1917) M W N. 470-19 Bom L. R 137- 
6L W 65-15 A L.J 376-lPat L W 527- 
22 M I T 196 - 25 C l J. 875-21C. W.N.786- 
391. C 316 = 32 M L. J 159 

- Bight to, of party attaining dftrtt—Cemmtut/mtnt 

of-Dot, of. 

A prrvyi < laiming an order of pre emption cannot lie 
regarded in the same light a* an ordinary furchaser of an 
estate. His right is. when an estate has lieen sold, to 
acquire the property from the purchaser at the price paid. 
If the necessary formalities are observed, and the purchaser 
****** to the claim, possession it given by mutual <on«nt 
awl w* difficulty arises ; but if the claim lie disputed and 
wit iwrt le brought, the rights of the parties arc regulated 
by S. 214 of the Cock of Civil lYocedure. 1882. w hich in 
thb respect embooies the principle of the Mahomcdan Law. 
Where, therefore, a suit is brought, it is on payment of the 
purthase-moeey on the specified date that the plaintiff 0 b 
tain* pceecssxm of the property, and until that time th- 
original purchaser retains possession and is entitled to the 
rents and pre fils. It is only when the terms of the decree 
are fulfilled and enforced that the persons having the right 
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MESNE PROFITS-^, k'J.) 

Pic eruption suit—Mesne Profits of property sub¬ 
ject of-ft *.«*/.) 

of pre-emption l*cnme mbhs of lb* property; such owner- 
ship <k*« nor v.st from ihe date of sat. tv<» landing 
smcess in lhe >ait and the actual substitution of the owner 
of the pie empted property date. with p cwler the 
drtlrt*. (tjui Bu.-twwtfr.LC.) DFON.\NI».\N PRASAD 
SlNT.ll F. R.tMPH \KI CllOVDHRI. 

(1916)411 A 80 44 C 675 -: 1917; M W N. 470- 
19 Bom L R 437-6L W.65 15A.L J 375“ 
1 Pat L. W. 527 22 M. L.T. 196 25CLJ 673* 
21C.W.N 786 - 391 C. 346 32 M L J 459 
Rent-Claims for-Joinder of. in one suit 

-ProprMy. Stt LANDLORD and Tenant—Ri NT— 

Mesne Proiits. (1866) 10 M I A 438(451). 

Right to. 

— - hi idrMcuiiMtMartiwy <•: al«wnt—fctfn t Sit MlSNE 
l , ROHTS(l)ASSFSSMENTOF-KVII»»Nfr.-rXMT|Sr.AC 
TORY NATURE of(1838) 2 M. I A 72(79) AND (2) 
Possession and-Suit for—Evidence of pkouts. 
(1891)181 A 165(177 8)- 19 C 159(173). 

- latktt—Ffttl of. 

The plaint in the ?ie**nt suit «a> fik-d o« 8-7 1833. Ry 
that plaint, the raspomkal <hnundi K*. 40.W * iworu 
profits, from l9-l-|8|9 to 11-4-1826. interest imlulnl. It 
i* certainly somewhat singular that -uh a ilenuiul a* tLi*, 
if well founded. 'hook! haw l*en wi kmg delayed; m> h** 
than 7 year* having elapvd from the JX«iud when the claim 
(.tilled. kfnrr the «ommen«‘emvnt «4 a *uit to ic uvw wh.-t 
i* alleged lo have law doe yearly, at ka.t. if not half \wrly . 
for'even MKCeSsiv* year* from |8|9. Thic i» »urely a 
circumstance which icquirtf a my Mti»factoiy explanation; 
for ncrcvarily. after the lapse of >o many year*, there 
mu*t lie treat difficulty in ascertaining the truth of *mh a 
demand, not to mention the preemption again*! it. from 
non-claim for *> long a time (435). It afford* no weal 
presumption again*! a claim *« Ion- tleUytd- *b* ‘k •* 
pondent. with full knowledge of all the fact*, and the nature 
nf the defence, dvould *o long negh*t hi* own mlrrr*!. with 
ample mean* of protecting it (437). (Dr. /.*r«4/»fV.w.) 
MUOHOO SOODl'N SUNWAL f. St HOOP ClIUNDER 
SlkKAR CHOWUkV. (1849) 4 M I A 431 - 

7 W R P. C73 = l Sutb. 215 1 Sar. 378. 

- Stt MORTGAGE—USUFRUCTUARY UORTGaGE- 

Rfdkmption of—Suit for-Mfsnf Profits prior 

TO. (1874)21. A 48 (567). 

In a suit for a declaration that the defendant, the 
person with whom a Nummary Settlement of an 0»lh Estate 
was made and to whom a sanad was granted In the British 
Government, wa* a trustee for pldnliff in regard to that 
eM.ite. for an account king taken, ami the rtfrodan! Icing 
dire*ted to makegood the wasiht ami to pay what *h.«ild k 
found due on the account, their I/*rd.hipc khl that plain¬ 
tiff was not entitled to an account for a period kfore the 
commencement of the suit. Ixcauw he delayed in brining 
the suit until 10 Year* after he had become of age. (Sir 
R,*trt P.CMitr.) TH1KUR SHERE BAHADUR SlNGH 
f. TltAKURUN PARIAO Kt'AR. 

(1877) 3 C. 645 (653)= 3 Sutb. 472 = 

3 Sar. 769=R. & J.’s No. 47 (Oudh). 

Tlie Judicial Commissioner say* that the plaintiff 
ought not to have any mesne profits, because of his extra 
ordinary supinenes* for years. 

Qnotrt whether supineness coakl k properly treated a* 
equal to a l«ar by lapse of time (1/7 8). (LerJ He*ko*u.) 
Maharajah Jagatjit Singh r. Raja Sarabjit 
Singh. (1891) 18IA. 165 = 19 c. 159(173)= 

6 Sar. 80=B & J-’sNo. 125. 


MESNE PROFITS—f£7w/«f.) 

Right t *-(Cc»t4.) 

-Poverty of defendant—Effect. Stt MESNE PROFITS 

-Suit for-Dkcree in-right to-Poverty of 
DEFENDANT. (1927)541.A 289 (299 300)=W C. 995 
Suit for. 

Decree in. 

- tldimtJ—Dttrtt ft/ mount largtr lirn- 

Cuut rf—Prcf ntty. 

In a vjit for mesne profit*, the plaintiff is entitled c«lj 
tothearmunt Uhl in the original plaint, though theeri- 
deoce make* out a larger *um a‘ king due to him ( 126 ). 
(/-vj Rr.-mthm.) SOORIAH ROW V. COTAGHF.RV BO) 
nilAH. (1838) 2 M I.A. 113=5 W B 127= 

lSuth. 91=1 Sar. 169. 


-Defendants cecer-l-Decree against. Stt MtSNl 

Prohis—Dffinhant^ SEVERAL. 

--Future |Hrfit«—Dccrre for. Stt MESNE PROFITS 

—Future profits-decrfe for. 

—Interest on profits awarded by. Stt l)FC*Et- 
MlSNE PROFIlS-lNTEKEST ON-DECREF. 

-liability undvr—ExKution order deckling-Nitorf 

J. Stt Decree—Mesne Profits-i.iapii.ity usdw 

IWCUSIOR (1900) 27 IA. 209(218)^ 

23 A. 152(1667) 

-Pa»t profit*—Claim to—Descriptions of. In tody r* 

atul vkduleto plaint—('miflict between—Decree to « 
ptwd in favtutr of plaintiff in caw of-Basisof. Stt 

misne Profits-Past Profits-Period for which. 
RECOVERABLE-PLAINT. (1881)81. A. 197(202206)- 

8 C. 178(185,189). 

-Payment and receipt of amount of-What arroonti 

to-Sct-off of that decree again*! a decree held by joSt 
ment.deb:< r against decree hokkr-Conwnt order of-» 
amount* to. .See C. P. C. OF 1908. S. 6MJJJ 
ATTACHED. (1881) 8 1 A. 65(74 5V 

7 0 107(1178)' 

-Riglit to—Eviilence Unsatisfactory-Dismissal of wj 

gTi«ind of—Propriety. Stt MESNE PROFITS-AS$E» 
went of—Evidence—Unsatisfactory natvre of. 

(1838) 2 M IA. 72(79) 

-Right to—Pocwssion and mesne profits—Suit fcp 

Evidenceof profits-Absence of-Procedure in 
Di*m:v*al of suit-Propriety. Stt MESNE PROF^- 
Possfssion and—Suit for-Evidence OFPROpr 
“or. 

- Rt ckt ie—Pf.'trty of dtfttdant—F.M . 

The respondent was hekl to kentitled to ,f< ° m .!TL 
*h« from the appellant of an impartible estate to «h>< 
arpe'Unt would have ken entitled as the next W 
a uil by the last holder l«jucathing the sattK to W 
pindent. The respondent was also held to be enh k* 
recover from the appellant the mesne profits and 
on the sole ground that the appellant had no means'op'' 
the same, the High Court directed that the r^^ 
sh.iokl realise the same from the estate and that me 
Unt should not k personally liable. H . ahroort l7 

Their Lordships varied the decree of the High 
making the appellant personally liable for those am* 
(299-300) . rv)D<y 

The respondent may not be able to recover tbe 
owing to the poverty of the appellant, but \hs isno 
why an order for payment should not k nude(3W ^ 

H-arringtm ofClyfft) PROTAB CHANWJ DEO 
DISH CHANDRA DEO. 

H C. 995 = 25 A.L.J. 628=102 
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MESNE PROFITS—<CW,/.) 

Suit for -4C.vtJ.) 

Decree in -4Cmt.) 

20 Bom LB. 1136 -(1927) M.W N. 513 = 
31 C-W.N. 913 = 4 0 W N. 650 (2)«39 M L T 1 
46 C.L J 136-8 Pat LT 623- 
A. L R 1927 P C-159 - 63 M L J. 30. 
Defendants several. 

-Suit again*. Sre MESNE PROMTS- DFFF.N- 

DANTS SEVERAL. 

1.IMITATION. 

- See Limitation act or i'XW-am. KB. 

PROFITS SUBSKQUFNT TO DATE OF. 

- See Mesnf. Profits—Futurf profiis 

Surety for-Assessment of Profits-Proceeding for 

-—Surety if mciwry party bv-.V-euaeal nu.!r id 

his absence if landing on him. See MESNE 1‘KOFIIS- 
ASSESSMENT OF—PROCEEDINGS FOR-pAKTI»' ll>- 
SURETIES FOR PROFITS. FTC. (1919) 461 A 228 - 

42 A 158(166) 

Will—Invalidity of-Helr at law s wit on foot 
of-Profits of estate in case of 

-Decree foc-Foim of. AY. DfCeaseo-IIeir-aT- 

law—Will of deceased—invalidity etc. 

(1886) 12 I A 103(111). 11 C. 684(693 1). 
Zur l pesbgl leaso-Decree for possession and mesne 
profits on-Executlon sale of right and title of 
lessee under lease. 

-—Purchaser al—Me*ive profit* dee under decree— 

Right to—Decree not Bllacheil or sold. Se, EXECUTION 

Sale - purchaser at-Right or-Z ur i pesiici 

LEASE. (1880) 6 C. 213. 

MEWASSIE8. 

-Gracias—Tenures of—Ka*hati*—Tenures of—Di** 

tinction. S/e GraSSIas. (1915) 421A 229 f 248) - 

39 B 625(6601). 

MINEBAL8 

CUV USEDEOR MAKINC BRICKS IF. 

Crown-Right of-I.and acquisition act. 

DlGWAR-RIGHT OE-EvlDENCE OF. 

DlGWARI TENURE. 

Grant of—Right to work minerals if and 

WHEN INCLUDED IN. 

Grantee’s right to-Evidencl 

INAM GRANT. 

KHORPOSH GRANT. 

LEASE. 

QUARRYING OF SLATE—GRANT OF RIGHT OF. 
SHROTRIF.M CRANT. 

Tenure holder- Right of-Evidence of. 

Title to-Warranty of. 

Zemindar. 

Clay used for making bricks if. 

Quaere whether day used for the nuking of bricks would 
come within the meaning of the word " mineral* ". (Sir 
!ah« 1« Sander, oh.) RAJAH BeJOV SlNGH DUDHORIA 
SURENDRA NARAVAN SlNGH. (1928) 661. A. 320 - 
48 C. L. J. 268-111 L C. 345 = (1928) M. W. N 841 
33 C. W. N.7 = 26 A. L. J. 1233 * 28 L W. 855- 
A. L B-1928 P. C. 234 = 65 M. L. J. 456 (463). 
Crown—Bight of—Land Acquisition Act 

-Proceeding* taken by it under, under mi*appttb«. 

lion of lu right*— Effect. See CROWN- MINERALS. 

(1920) 48 L A. 66 (67) = 44 M 421 (431). 


MINERALS—(tWf/.) 

Dlgwar—Bight of-Evidence of. 

TTT - ®* 1 ? nf different place with different rights- 
Right of—Euden«e of—Ailmiv^Nliiy. See DlGWAR- 

Minerals—Right to-evtdence of. 

(1912)S91. A. 133 (141)- 39 C- C96. 
Dlgwari tenure, 

-ZemimLiy—IjmMn.ltdd.m such tenure—Mineral* 

imVih'.ng— Ri-ht to. See ZEMINDAK-DlGWARl 

TENURE. 

Grant of—Right to work minerals if and when 
included in. 

- Mourn Quando ali<|uid conce-ditur cine quo its in** 

»« «** l**r*-Aftfteahhn to cant, of. 

It K further arfied that a light to the mineral* doe* not 
infer a lichl t« nut. It i* a general principle of all giant* 
ImJo JifmJ eme.'Jilur uue quo re, ifu «.,* eit/ 

Thi* i* aha). true J* betBMB grantor awl grantee, IhiI it 
.ko •*< m*e"aiil) a* against third panic-.. If the 
grants lu* C anted the Mirfaic to .1 .ml the niinrr.il* lo ft, 
it nuy wrll W that tk- were giant of the Minerals Will not 
imUr 4 light Io lirirg down „i .ehetwin- injure the .uiface 
in the .4 winning tbr minei.d*. Where, however, the 
panicc •>f .he mineral* i* al-. tin- granicr of the mi rface, 
that grant .4 the mineral*, in a qurdhut with tl, r aanlof. 
in.Mr* the tiglil lo (l 15.) (UJ flunedin.) SaI VA 
SlKANjAN ( HAKRAVARTI r. RAM LAI. KaVIRaI. 

(1924) 521. A 109 • 4 P 214 6 P L T. 42= 
21 L W 289 29 C. W. N 725 27 Bom L R. 763- 
23 A L J. 712-A I. R 1925 P. C. 42 - 
861. C 289-48 M L. J. 328. 
Grantee s right to-Evldence 

- Punkaur from [laniee—fjau, hy—A'/ie, tat ion ft- 

fr/n of mineral, in—Mmii„hhty ih endenee of fad of. 

On an i**uea* to whether under ground right* in an Mate 
paved under a grant thereof. UJ that the fact that miner¬ 
al* were in term* reserved in lra*o lo tenant* granlcl hy 
purchase* fi«un the grantee could n.A I* evidence that Hie 
undergnaiad right* paved under the giant. (Lord Tomlin.) 

Ra)ah of PimruR r. Secretary of State for 
INDIA IN council. (1929) 561. A. 223 -52 M 688- 
33 C W N.725 - 27A L J.702- 
31 Bom.L.B 866 - 6 OWN 503 30L W.9,- 
(1929) M W N 442 60 C. L J. 30 1171 C. 481 - 
A I R 1929 P C. 152-67 M. L J. 64. 
Inam grant 

-Grantee undtr-Minerals-Righl to. See INAM 

grant—Minerals—quarries is estate. 

Kborposh grant. 

-Grantee under—Right* to mineral* of-Presimption 

—Term* of grant not known. See KHORPOSH GRANT. 

(1905) 321 A. 185 (191)—33C. 203(217). 

Lease. 

JUNGU BARI LEASE. 

- Lute under—St [hi to mineral, of. 

A yanglehari lea* granted I, a landed to a cultivator 
•ho cleared a tra<t fre-n jungle and bought it to cultivation 
and held it at a certain rent, entitles the holder to the exdu- 
mw use and pcvevicui of the surface and the tight to the 
mineral* remain* still in the k-*v*. (Sir Arthur 
Tituram Mukerji p. Cohen. 

(1905)321. A. 185(189) = S3C. 203(215)e 
2C.LJ. 408-9 C. W. N. 1073=7Bom. L. R 02Q„ 

3 A. L J. 59 = 8 Sar. 908 = 15 M. L. J, 379 . 
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MINERALS- iC-Hil) 

Leas 

Mmx\LS—WOkM.v: ui -LfssffN right of. when 
klCHl ».\rktX'LV GIINUII. 

-'/Vj(*•/,/./ Pr.'ffity .1 t-S. |0S (OW.if.v/ -/. 

S. 108 (0)oJ the Transfer >4 Property A<t nkiuusly .leaK 
with the «<lin.iiv light* id' a U'hc in an << 111141 ): lra*c. Imt 
il would U- nothing than an alMirdity l« kil that it* 
temi* < ut iU«n tk right t« w«l a mineral firhl expro**ly 
conveyed. Even if the w«d* with hate to work ** were 
added. ihe Wn|d* <f th<- «<» tixi. if taken literally and as of 
universal application. Would pro ail, beca«*c an Act of the 
legislature must pr.vail again*; private pa-tior. (Il5). 1 
(Ltd D.mtdi».) Sim MkvNjv.v Chakkavarti j 
Ram Lai. Kavik m 1192* t 521 A. 109 = 4 P 244 - 
6 P L T 42 21 L W 289 29CWN 725- 
27 Bom L R 753- 23 A L J712- 
A I R 1925 P. C. 42-- 861. C 289 48 M L J 328 
Zkmimd ik—Mom'RRI'Ry iease by—Lessee under- 

KlGHT TO MINER ALS or. 

- (ir>tnf << fr:u ,r imftiid .</ n’kt murra/i— 

Smutty. 

The fail that the right giant- <1 In a •/All ran f tut to 
lk lessee I* of a permute tH, heritahfc. awl transferal* 
character dew* not ode am e tin qw<-*ti«i <>f wkiher the lri»e 
itself emU.Ktil within it* nope the mincra* right*. On the 
contrary, unle** thetc lie by the term* of tk lea*r an ciprr<* 
or plainly implied grant of tho*e right* they remain reined 
to the remimlar ami part <>f the remindari. The utgge*linn 
that the lr**ee in a mAarr.ni fir it ha* right to tk- raim- 
ral* l*y *W' , « "I the nature of *wh a grant *taml* nega'ivrvl 
upon authority, (L>rd ,V4*v.) OiKII'HAkl S|M.M r. I 
MACHUI. PANItFV. (1917)441 A 246-45 C 87- 
7 L W 90 3Pat L W 169 - 26C L J 584 - , 
22C W N 201 22M L T 358-15 A L J 857 
42 I C 651»33 M L J. 687 

• — Mu tut tnt.it-I ./ uvid— Trttu—.iffrofna 
fieri by tout offritt ./—/'/.er/r.-# ftr—Httt. 

The proprietor of a Zemindari executed a permanent, 
heritable. and lran*f»ral*. m.lnrran y tut at a fixed rent 
of a'null portion of 4 village within it* an-oil “ with all 
right' (mat huL hukukl—appertaining to my Zemindari." 
The pottah al*o provided fi< the lw taking the prkr* of 
the trees of the village granted by .wiling and «Cnft ikm 
HtU that the lc**«r under the lea* wa> ne< cnlilird l« 
the mineral tight* in th«- village granted 
The words " mai huk kukuk aiming that they mran 
•• with all right* only giv, c-inrvssly what might other 
wise quite will I* implicit, name!), that that curpu* Iwwg 
once ascertained, there will lie carried with it all right, ap¬ 
purtenant thereto, including not only posesimv of the *wb- 
jecl itself. Iml it mjy lie of right* of pav»age. water or the 
like, which enure to the subject of the pottah and may even 
lie derivable from uut*ide properties. It must lie liwne in 
mind al*o that the essential characteristic of a tra*e is that 
the subject i* one which is occupied and enjoyed and the 
corpu* of which vices not in the nature of things and by 
reason of the n*er di*appear. In c<der to cause the latter 
specially to arise, minerals mu*t I* expressly denominated, 
so as thu* to permit the idea of partial corwimpti-m of the 
subject leased. The word* in question do not. therefore, 
increase the actual corpu* of the *ul»j«t affected by the 
Pottah. 

Hail the- mAarrjri flf.it l*rn a ilocument which by it* 
nature gave a* in property the entirety of the land loth on 
and lxdovv the surface, the prori*ion in the lease by which 
power is given to the k-s*ee to cut trees, and. if he cared, to 
sell them, ami live Zemindar renounced any right in them 
and their proceeds, would be entire surplusage. The refer¬ 
ence in the Pottah to the trees, therefore, far from support- J 


MINERALS—( Cenld.) 

Lease—* 

ZFUISPAK - MOKURRURI LEASE BY - LESSEE 
UNDER—RIGHT TO MINERALS QF-(Cc*/J.) 
mg the claim of the lessee to the minerals, negatives the 
idea that the m Am ran f it>it can be so comprehensively 
viewed. {LordSkaw.) GIKIHHARI SlNCH r. MaGHUL 

PaNHEV. (1917) 44 I A 246 - 45 C. 87-7 L W. 90= 
3 Pat L W 169 ■ 26 C. L J. 584 22 C. W. N. 201- 
22M LT 358-- 15 A. L J. 857=421.0 661= 
33 M. L. J. 687. 

Zemindar—P iTNt lease bv-Lessee under-Richt 
TO MINERALS OF, 

- Jurrt whether a outni tenure, without more said 

tran.frt* to the grantee all the rights of the Zemindari, in¬ 
cluding tk tight to the minerals (115 6.) 

The dc>i*i.m in 16 C. L J. 7 ha* not leen over-ruled ^ 
the dreidon* of the Boanl (116). 

The decision of the Judicial Committee in L. R. 441- A. 
246 ekes not de- ide the qur*tion (! 16). (Lod Davit*) 
StTVA MR AN JAN Cm VKKAVAkTIRAM LAL KAV'IRAJ. 

(1924 521 A 109 4 P. 244=6 P. L.T 42- 
21 L W 289 - 29C. W.N. 725 - 27Bom.LB.763- 
23 A L J. 712-A. I. B. 1925 P. C. 42- 
86I.C.289 48 M. L J. 328 

- —Motorrary and dkt> frnurti-Dteifimi in W* 
to—Affit (ability of. 

Quart, whether decisions to the effect that, in the cate 
«f lea*e* of Mokuarari and other tenures, in order to 
BuiMtal* to ll«e k*Ke. express word.* must be used apply W 
putni tenure (114). {La,J /hatdm.) SaTVA NIRASJAN 
Chvkravarti:. RaM Lai. KaviraJ. 

f 1924) 52 IA 109 4 P. 244-6 P.lT.«- 
21 L. W. 289 29 C. W N 725 - 27 Bom L. B 753- 
23 A. I J. 712 - A. I. B. 1925 P- C. 42j 
86 I. C. 289 - 48 M L J-328 

- ir,,d,-“.Idta"—"l'rdka'-Mtamrif «** >*«' 

of. 

A deed of putni settlement ran a« follows'" "’e » 
out to you in Mofussali Putni Settlement the Maura S, cco- 
prwd in wir Zemindari share, excluding the Chakran J*f£ 
IVlwtar. Brahmottar and other extra lands, etc.,; th* 
KaUi Jungle* included in Tikisha(?) at an annual rental 

—. and a premium of.You will hold peuseaion of » 

the land* apprilaining tkreto from a very long lime so» 15 
Mai. Khatrur. Had). Patit. Bill, Jhil. Khal. Kandar. Pakr 
and Parbat. Jalkar, FaJkar. the fruit-bearing and nca-fw* 
learing trees and the junglo and all rights and inter^ 
appertaining to all such things lying within the 
loandaries and above and below (the surfaces). 
not l>e oasted from the Zemindari". 

Httd. affirming the High Court, that the putni lease 
the lessees the right to the minerals in expre« term 
The Sab-Judge thought that such words x*" adha . « 
dha". "Hadud Mahdud" were mere word* of style 
u*ed by writers of deeds without a proper understanding 
their meaning, and. therefore, refused to give any ttl« 
them. Thi**eem> a mistaken view. The High Co" 1 *" 
tk other hand, thought that, looking to the anxious 
prrs*ion of tk gene.ality of the grant as evidenced Jf, 
k<ig category of thing* conveyed, the words‘adba 
-ur.lha-made it plain that there was every W*""*- 
convey aU below the .-urface as well as all on it or abo« ‘“ 
With this view their Ixudships agree. (Leri & j 
SATYA N1RANJAN CHAKRAVARTI t. RAM LAL KA' 

(1924) 521. A. 109-4 P. 244 = 6 P.L T-g; 
21 LW. 289 - 29C.W.N.725 = 27Bom.L* 7 5 
23 A. L. J. 712=A. I. B. 1926 P- C- ** 
861. C. 289 - 48M-LJ-® 8 
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Onus—Quantum. 

The (potion was as to the right lo the min.uK lying 
ornler a certain villa#. situate within the jmr*tijl 
wnindaii of the fir*t appellant. 

About years before the date of *«it. in the time of 
the first appellant** predecex*.*. a transuti.* t.-A pUe 
whereby the latter appropriated t<. a certain Hindu i«M. •>< 
whom certain persons known a. the Go*wami* or Go*»aiw*. 
were the Shebaits, an int«re*t of mm in the village. at 
an annual rental of R*. 22u«J. There wa* no .l.ummi .< 
evidence defining the terms of the arrangement with the 
idol. The defendants. against whom the plaintiff* fir*t l» k . 
proceedings to restrain interference with their rnmnak ; 
claimed to be levee* of the village from the Go*wami*. 
The village in question was a mal village of the apptHani** i 
estate, i. /.. it was a part »f the fir*t appellant's mnindan. 1 
There was no evidence whatever that the Zemindar rajah 
had ever granted mineral right* in the *uit village t.. the 
Gouwamb, or any other prr»Mi. No perwripriie right* 
had been proved by the defendant* to any wnduenund 
rights in the village. 

The Subordinate Judge, who.!..n*d the *mt. inferred 
from the smallne** of the jumma lived that only the Efface 
rights and nothing more were intended to I* M nut... the 
Goswami*. His judgment was rrvrr«ed I* the High < uurl 
which built up the theory that the Gosmaais were tenure 
holders having permanent heritable and tran*frraUe right* 
from the fact that, in one of two .levrets in fav.or of the 
rajah for the payment of an annual rent of K*. 22 <«M U 
the Goswami*, the latter were described a* "lakivat<>r«'. 
and in the other they were tlesrriM a* "Imui 
holders". 

HtU. reversing the High Cowl, that lie title of the 
wnimlar rajah to the suit village a* part of hi* Zemindin 
Wore (he arrival of the C.«*amK no thenme having 
lieen established, he must lie presumed to I* the owner <A 
the underground rights thereto appertaining in the aW»r 
of evidence that he had ever parted with them, and that no 
such evidence had teen produced. (lord Cd/w.) II chi 

Nab, ms Sincii r. Sbib am Chakrayarti. 

(1910) 371. A 136 37 C. 723 * 8 M L T. 51* 
11 C L . J . 663-12Bom L R 195- 
7 A L. J. 633 - 61 C. 785 20M L J.669. 

Quarrying of slate-Orant of right of. 

- BUt day,hits in Uni gianttd -Grantedi n;it 

In 1866 the Rajah of Churaba. an independent Rajah, 
ceded a portion ol his territory lo the British Government. 
Prior to that cession of territory the Raja had secure.) to 
one M by an instrument in English the role right to quarry 
slate within a portion of the territory subsequently r*d*d 
for a term of ten year?. On the Britidi Government making 
use of blue clay Ml found in the portion included in the 
grant to M, the latter claimed to have the miasm right to 
such blue day slates and claimed ompcitvalkei finm the 
British Government as regards the slate* appropriated and 
used by them. 

Hdd, that, under his grant. .I/had unfy the right to 
quarry roofing and slab s’ate and had no right to the Mae 
day slate. 

//tld further, that J/’s claim to compensation was lined 

by laches. Guffin v. Secretary of State for India 
in Council (1873) 1 p. b. i874 (P. c.X 


Tenure holder-Bight of-Evidence of 

-TrtVurc-hoMrt .litfrr.nl with different righl*-Kight 

>>l—Evidence of—Admi*jliilty. St. Dltivv.tk- MINE 
**is~ Rir.Hr to—Evidence or. 

(1912)391. A 130(141) 39 C. 696 

Title to-Warranty of. 

WL»l aitownu to—Mining lease—Contract to grant. 
Sff Lease. Minim; i.msi. 

'1926. A I B 1926 P C. 37. 

Zemindar 

- Bnkm.iuu nut (nt ;rant. kf.rt firmamut 

mtUm,*. h i/w/War; r»//« r , Ay- Grant,t undo- 

Miminli—Bi (i/ l .. 

In la 1 *! a Zemindar gianiul a Zrtnind.iti tillage a* rent- 
frw Irahnwttar land, the panlre " to enjoy it uinifoitaMy 
If taring and getting the *amr .•lliutcd In .Ahers." 

Ilild. that Ihr Mibja.iitt mrn r.il. did not |u** umlr lie 
pjiu. 

IIJJ im!ko, ti lt jlneacr evidence a* t» wh«l u 4 * 
•L«ra< .h«-permanent Mltlrmmt in irs|iisi 

of the nn>u/a 

gr^ud did IM Irad Io J jNssumpiiun th.if the Zeinimlar 
had au then tested in him thr mineral right* in the 

n>u/a (Sir/,4ufdy.) RacIII NaIH Rov MaRWAKI 
r. Raja of Jheria. (1919) 461. A 158- 

47C 95 17 A L J. 597. 23 C W. N 914* 
21 Bon L R 895 26 M. L T.76 = 
30C L J 160-10 C W N 347 * 501 C 849- 
36 M L J. 660. 

- —Digwari Imurr—land* in ZcmimUrj held on— 
Miu«aK wn miring-Right lo. Sff ZEMINDAR-DlG- 
wabi tenure 

- Cunt at dud muni „nt hy—Gmntti nnd.r— 

—Mimrah—Ri fit lo—Pmnmpti.n—Onni of/roof. 

Whew a pant i* made by a Zemindar of a tenure at a 
find r»w». although the tenure may 1 * permanent, hcrila 
l-V and irai*fnal4r. mineraK will not lie held to have 
f-«nwd pan of the giant in the al>*ence of cvnrcs* evidence 
to that effect. 

HtU. Jcnudiwgty in the. aw of an r*late originally held 
umWr a grant fr.m a Zmiindai subject to a fised annual 
lent ami an iddigal.m lopr.nrih a military bwe. that 
there was noprts«mpri.m that the under ground rights 
pa**edbythe original grant. Us'd T-mhu.) KaJAH 

of PnTAfVk r . Sfcrltakv of State for India in 
Council. (1929 ) 561. A.223 - 52 M.538" 

33C. W N 725 27 A L. J. 702* 
31 Bom. L B 866 6 0. W N 603 30L W 9- 
(1929) M W. N 442 60 C. L J 30 -117 I C. 481 - 
A I. B 1929 P. C. 152 - 67 M. L. J. 64. 
“——Mal vilbgcs m Zemindari—lxa*e of-Lessee under 
—Right to romeraK of. Stt MlNFl At S - LEASE— 

Zi viindari—Mal Villages in. (19102 371. a. 136= 

37 C. 723. 

-Mm unary h-a< by - Low; umler - Right to 

BWBrtaK of. Stt MlNIKAIS - I.FaASF^ZEMINDAk- 
MOCUKRAkY LEASE BV. 

- Pumnntml sttllmtnt-K, : kt t a mint,*/, prior to. 

The I'ermanoit Scttlcowvit of 1793, b) whiih mineral 
rights were ctefirmed to the aenundars, would *cem to show 
that until then the Zamindars had no mineral rights and 
amid ** gram « rh rights to others, (lord Brnkmuiln, 
LI.) S.ASHbl BHUSHAN MlSRA JYOTI PRASHAD 
SINGH DEO. (1916)44 I. A. 46 = 44 C. 585 (691)= 

6 L W. 2=19 Bom. L B. 416-21C. W.N.377= 
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MINERALS-(<\W.) 

Leas t-{Contd.) 

Zemindari—Mal Villages in—i.f.ase of. 

- Granttt undtr—Ri*ht to mint rah .»/'— 


5wz 

MINERALS—: Could.) 

Sbrotriem giants. 

, -Mineials—Granter's right to. Stt SlIROTRIKM 

: Grant-Mineral. (1920) 481. A. 56(65 6)* 

44 M. 421 (429 30). 
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MINERALS-ft*•■*/./.) 

Zemindar—(/*. >ttd.) 

21 M L T 303 ■ 15 A L J.209- 
(19171M. W. N. 226=25 C. L J 265* 

1 Pat. L W 361 --101 C 139 32 M L J. 245. 

-Pulni lease by—l***ee under—Right to mineiak <4. 

See MINERALS—l> \SE—Z\UISIIAK—1*17X1 IXASF BY. 

- Talak Brnkmettar grant, k fore p. imin.nl ret tie- 

iti'il. of ZamiuJaii tillage — Grantee unit 'i — Miner ah — 

Rt<kt 

Prior t" l"'*’. «>•*■ dn Ray* of Pftktk nude a 
mokuraii grant <4 a village. The giant *a» a TaLU 
Brahmottar grant. Tlx- >original giant itself was not pro¬ 
duced, noi was there any ctff in cii>tetwc. n>tc any record 
of it* literal content*. The only ecidence that o*kl I* 
re««l upon 1*> the grantee in support of his tight to the 
mineral* am* from ihe< haracteikiks of the ttnnrc a»l tb«- 
slntcnK-nt a' to the objc» I an.! |«,ip««*r f«e whit h the -uni 
wi* made a* *l<tr'l in Wikon'sGlm'aiy 
//‘/J. .tinning the High Cunt. that thr grantor «a* 
iv»t entities' to the mineral light* in the *«U *ianted 
(Lord Hmlmji/.r, /,. (*.) S\M|R| Bit I’SHAN MlSKa 
JYOTI I'RAMIAItSlNC.H IlfU. (1916) 411 A 46 

44 C 685- 6 L W 2-19 Bom L B 416 ^ | 
21 C. W N. 377 21 M L T 303-15 A L J. 209- 
(1917) M W N 226 - 25 C. L J 265- 
1 Pat L W 361 101 C 139 32 M L J 245 

- -renureat ji ,eJ r,uf tut firman, rrf. terr latte, and 

Iramf/ratte—Grant at-Grantee nm/er—Mineral • -A7fA/ 
to. 

Whin a Irani i* inarV liy .i Zemindar of j tenure at a 
fix.sl rent, although the tetiuic may I* permanent. heritable 
and tran*feiaHr, mineral* will not I* hrU to have formed 
pail of the grant in the alneiHe of etpre** rsjdewe to that 
effnt (Lord Bnetm liter, /.. f.) Sa'HKI BHU'H AN MlSRA 
f. JVOll Pkavxd SiNt-H 1)10. (1916)44 I A.46" 

44 C 585(5941-6 LW 2-19 Bom L B 416^ 
21 C. W. N 377 21 M L T 303 15 A L J 209 
(1917) M. W N 226 ’25 C. L J 265 = 

1 Pat L. W 361 -401. C 139 32 M. L J. 245 

- Tenure in Zie./r u-i/kin umutdan—Grant of— 

Granite under—Minerals—iRight t a. 

:ea Zcinind.r grant* a tenure in land* within hi* 
Zemindaii, and it dor* not clearly appear by the terms of 
the giant that a right to the mineiak is imluded. the 
minerals do not pass to the grantee. (Sir /.4* Edge.) 
RaGhunath Roy Marwari r. Raja of Jheria. 

(1919) 461 A 168 -»47 C . 95 = 17 A . L J. 697 » 
23 C W. N 911'•21 Bom L R 895 = 
26M L T. 76-30 CLJ 160 10L.W 347- 
501. C. 849 = 36 M L J 660 
—-Thanarlari land. cmtigursiJ-Right to minerals in- 
See ZEMINDAR-ThaNAD\RI 1 ANTS CON TIG UOCS. 

(1926)631 A 100(119) ;53 C 533. 

MINING CLAIM 

- —Reeord of eaet—.Veeeiniy. 

Mining claims are geographically entitle*, they aie xpai. 
jdely numlieied or named, ansi the record of each .*bnuld 
lie in such a p,*ition as to lwvoarately traceable (231). 
(L<rd Si„U’.) EXCINEFR MlNtNll CO.J.AMFS AIXEX 
FKASEK (1922) 33 M L T 228 (P. C.X 

MINOR. 

- See (|) CONTRACT—MINOR ; (2) HINDU LW- 

MtNOR ; (3) MaHOMEDAN LAW-MINOR (4) GUARDI AN 
AND Wards act. and (5) Minors* acts. 

MINORITY. 

*-Onus of proof of. See DEED—EXECVTAST OF— 

MINORITY OF. 


MINORS ACT XL OF 1858. 

- Majority—Age of— Meet on . of minor king 

iron'it under ope rat tern of Ael. 

When a minor is brought under the operation of Act 
XL of 1858. the age of majority is altered from eighteen to 
twenty-one (202). (Sir Rieiard Court.) MUXGNIRAM 
M.ARAVARl:. MOHl’NT GURSAHAl \UND. 

(1889) 161. A. 195 17 C- 347 (359) -6 Sir. 46S. 

-Muyirity—Age of—Guardian- Appointment of- 

Ef!.*t. See M ajorita ACT OF 1875. S. 3. 

(1903)301 A 165 (170)-- 25 A. 407 (416). 

- - S. 3— Guardian under- Appointment of — Order foe 

eerunea/e ,*ta,ned—.Formal eertitrate in punuamt ef, 
net Maiued—Efeef. 

Held that, according to the true construction of S. 3 of 
Act XL of 1858. a pers-m »ho had obtained an order for a 
inlifkatc thereunder ua* a properly constituted guardian. 
tk-i S h Ik did not obtain a (oemil ceitiScate in pursoance 
•4 *wh ..id.. (200) 

The u.ucU iif S. 3 i4 the Ait are "until he shall hare 
»Ujilt'd »wli icilificate**. TIk xitioii provides that the 
pii—n ulcidaim* a right to have charge of the property 
may apply to the civil court for a cwiifuatc. The court is 
toeu-nix- a dinretMi. or at least is to inquire whether the 
pTTMin making the applii atinn it entitled to hate the f«ti- 
6iak. Thtii l/inkhip* aie of opinion that uben lie 
iirait make* that inquiry, and come> to a decision that the 
aoplivatiim vhould 1* alloHcd, that is doing all that i» «> 
stantijlly nr r**ary in the nutter; ansi when the order a 
nuilc that the applicant shall haw his certificate, the W>- 
i ant really then oUains his certificate. All U done at that 
time »hkh i* rvne**afy to show that he i* the penon who 
dvrakl base the certificate. Hr then, by getting that order. 
*J«*t.ntijliv olnains the certificate, although the o*«r d 
the ciwart. who* duty it would I* to diaw up the cental*, 
and prepare it foe the signature of the Judge, or the Wl« 
the court to lie attached to it. may not do that lo <*** 
time aftrrirards. on account of the courte of busino*. 
the party not applying to him for it. When a man obDiaj 
an order for a certificate he does in substance comply •«» 
the term* of this Act. in the same way as when a pc*50 Jf 
the judgment of the court that he shall have a dreree 
sail it may be uid that he then obtains his decree. 
decree, when it it drawn up afterwards, relates back to 
time : and so would the certificate in this case idtk '**' 
and the terms of the Act that he shall have obtained 
certificate are complied with (200). (Sir Rietard 
UUNGN1RAM M \RVVARI MOHUNT GURSAH.U M 

(1889) 161. A 195-17 C. 347(356 7)-6 ^ 

MINORS ACT IX OF 1861 

- Oiieet of-C.mrt'i pxoer and duty »" "S jr 1 

mmori. _ |>c [» 

The Indian Act (IX of 1861) certainly .does not ap™ 
refer to any statutory power of the father to j rP c,Dl 
dians for his children, and appears to haw had one or 
in contemplation, the protection of the infant want, a. 
have given the Judge (subject, of course, to 
power, and to have imposed on him the doty, o 
what, in his judgment, is best for the infant and no " 
power or duty (323). (Lri Jnstire Jarnr.) 

ORDE. (1871) 14 M LA. 309=17 W B-(P-0'' 

>0B 

MISTAKE. 

- Meaning of. one thin! 

A mistake means that parties intending t» d° 
have by unintentional error done something « ' p 
(Lord Moulton.) IlARENDRA UL ROY CHOJD^ 
HARI DASl DEB!. (19M)4lI- A WV 
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MISTAKE—( CoaU.) 

41C. 972(988)«18 C W N.817 = 16 Bom LB 400- 
12 A. L. J. 774-19 C. L J 4M»(1914)M.W N 462- 
23LO. 637-16 MLI. 6 -1 LW. 1050 - 27 M LJ. 80. 
MOPU8SIL COURTS IN INDIA. 

- Euglitk /r*—/aoppii>oHlitj ,</. 

The English law, as swh, is not the law of (Ik Mufo»il 
Courts in India. They have, properly Speaking, no ultima- 
lory law of the (cram, as the Supreme Court* had (240). 
{Lord Hiagsdoum.) ABRAHAM v. ABRAHAM. 

(1863) 9 M I A. 195-1 W. B 1 (P. C )= 1 Sutb 501 

2 Sar 10. 

MOHAL. 

-Description of, in Punjab—ftfvrn entitled to. See 

PUNJAB-MOHAL IN. (1925) 22 L W. 299 (301 2) 

Ste */>>' Oudh Laws act ok ib7o. 

MOKHASA. 

- Mtoaiag of. 

Mokassa has a meaning nearly equivalent that of 
saranjam. It is defined as “ vilage* or land*, u a *hate 
in the rule over them, and revenue arising from them, 
granted on condition of military xrvkeof m inam“(57). 
{Lord Houma.) SlIlkH SULTAN S.ANI ShEKH 
AJMODIN. (1892) 201 A 50-17 B 431 (443 4) - 

6 Sar 52. 

- ■■Mokhasa is a well-known tenure in the Nvetbnn 
Circars; and the term itself implies that it i* a tenure srbjru 
to service. In Wil<on'» , 'Ck'»ary." mukha*a or mo4ha>a 
U said to be irregularly derived from an Arabic moed 
signifying "to have a» one’* own," and is define-: a* "a 
village or land aligned to an individual, either rent-free, or 
at a low quit-rent, on erudition of >enke ." (Sir AtJny 
StoHe .) SRI KAJA VENKATA NaRASIMHA APr.A RAO 

Bahadur t>. Ski Raja Sobhanadri appa Rao Uaha 
DUR. (1906) 331. A. 46-29 M. 62(56)-3C LJ1 
10C.W N 161-3 A L. J. 55-8 Bod LB 1- 
1M. LT. 3-8 Sar 897 ^16M L J.l 

- Sa Hindu Law-Gift - Estate; onutiu 

UNDER-WORD MUKIIASA". 

<1829; 2b I A. 66(68)- 22 M. 431 (433 4). 

MOMBA8A 

■- MoUm/doul i<r — Sat/nuoa— (aw 

Makm<d<><! L<i;c-Cail.m-/‘rnamffioa-OaMi o/ fr^. 

At Mombasa the MOCMha to Mahumcdan* it in general 
governed by Mahumcdan law, although it wouM pr-duUy 
be open to immigrant* to prove that they have brought 
with them and preserved a iwvtnm eMabli*hing *prua| law 
of succesaion (40). {Viucuat Holdout). ABDURAHIM 
1IAII ISMAIL MlTHU H tl lMABAI. (1915) 431 A 35- 
20 C. W. N. 362 ^(1916) 1 M W N. 176- 
18 Bom L B. 636 32IC 413=30 M 1.1 .227 

Set oho UNDER Ml MON*. 

MOBTOAOE. 

AGREEMENT TO GIVE. 

AMOUNT DUE UNDER. 

ANOMALOUS MORTGAGE. 

ASSIGNMENT OF. 

BENAMI TRANSACTION OR NOT. 

Chattels and chums in aciion-Mortgage ok. 
Co-heirs—Mortgage bv deceased. 

COMPANY’S SHARES—MORTGAGE OF. 

CONDITIONAL Sale-Mortgage by. 
CONSIDERATION EOR. 

CONTRACT TO GRANT. 

CO-OWNERS. 

CO-SHARERS. 

Debtor. 

Deceased 


MORTGAGE—{('«•»//.) 

Decree - Interest not awarded bv - Mort¬ 
gage FOR. 

Deed of. 

Deposit of tiile deeds. 

Disch arge of. 

Equitable Mortgage (or Deposit ok Title 
heeds—Mortgage bv. 

Essence of every. 

Execution ok uf.u» ok. in one capacity 
Extinguishment-Keeping alive. 

FOHiCLUSUkE 01 . 

Fraudulent transaction. 

Further advance bv mortgagee-transaction 

EFFECTED BV. 

Hypothecation or. 

Independent mortgages bv one deed in 

EAVOUR OE SEVERAL PERSONS. 

Interest on amount ok. 

Invalid mortgage - Prior binding mortgage 

PAID OI K WITH MONEY RAISLD UNDER. 

Joint tenants—Tenants in common - Mort¬ 
gage to two persons as. 

Lease or 

Uase of mortgaged property iorming PART 

OE SAME TRANSACT ION AS. 

Legal and eouuable mortgages. 

Malabar. 

MINOR. 

MORTGACE DEBT. 

Mortgaged proi-eriy. 

MORTGAGEE. 

Mortgagor. 

Mortgager and Mori gage*. 

Mortgage for term-suit to enforce- Limi. 

TATION. 

ORAL MORTG-AGE. 
oudh Lands. 

Partner. 

Period fixed for payment ok. 

Person not party to. 

Personal lubiijtv under. 

PLUNT IN SUIT ON MONEY BOND - MoRTGAGF 
BOND NOT REFERRED TO IN.BUI TENDERED IN 
EVIDENCL 

IVWER OF SAI E OUTSIDE COUkT. 

I-RIOK AND SUBSEQUENT MORTGAGES. 

ITOOKITY Of. 
htOOF OE. 

PROPERTY PASSING. UNDER. 

KlDEMPTION. 

Renewal of. 

Sale or. 

Sale absolute in certain events. 

Sale with contract for re purchase or. 

SHIEIJi. 

Simple Mortgage. 

Stamp on—sufficiency of. 

SUB-MORTGAGE. 

SUBROGATION. 

SUIT TO ENFORCE (OR SUIT FUR SALE ON). 

Unauthorized person-Mortgage by-suit to 

ENFORCE. 

Usufructuary mortgage. 

Validity of. 

Watas lands. 

MORTGAGE-AOBEEMENT TO GIVE 

- s« Mortgace—Contract to grant. 

MOBTGAOE-AMOUNT DUE UNDEB. 

- Stt Mortgage-Mortgage debt-amount of 
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MORTGAGE ANOMALOUS MORTGAGE. 

-Deal..online I" an. See MORI CAGE—DEE!) OK 

— \WIKI.ui MnkK.WE CREATED BV -A NOMA LOIS 
MoklGAGE. 

- P,-uetu.'n— Mvit&ie.'i right /.• take, and intake 

r,‘itli m ■ li n ■ f ml,rut — Prmuem ftr, m mm 
nemredemfUm after lag; ,<f lime —I 'ah Jit y «. 

An annmalui* nmn-age rruUrng a mortgage* after a 
lap*« of limt- and in lhe ..kerne redemption to enter and 
take llit- run* in MU*f*lino of the interest would be per¬ 
fectly valid if it did not aho hinder an existing right to 
mletm (IOJ. > Si 1 far.i.nee Jeuhn ».) Ml H AMM U> 

Shkr Khan j.mih swajii Dw.il 
(1921)49 I. A 60 = 44 A 185(189)^30M. L T. 220 = 
90 L J 81 250 C. 8-35C. L J. 468 - > 
20 A L J 476 - 24 Boo L R.695-- 
(1922) M. W N 378---A I. B 1922 P. C. 17- 
4U.P.L R 50 - 661. C. 853 42 M. L.J. 584 

- BfJemffiru m—Aonmli rm—Prutsurm taken hy 
mvilgafee n1 hen of initial under ft mum m deed is 
Ihf effeel—Aetennhiig far ftruJ 1 /—.1 /nrlgagee'i hah- 
iny 1 01 . 

A mortgage «Wol. which was executed in I'WS. s?at«d 
llul the mortgage wa*lie for ttve yean. CLw-c 2 >A the 
ileerl provided that after five year* the mortgagor »a* topaj 
at a time and in a lump *um the entire principal. interest 
and compound interest anrl rethtm the mortgaged proper!). 


clauve 3 provided that if interest for four *i« months w. 
not paid in full, or if at rhe stipulated period, it., after five 
year*, the mortgagor rlirl not redeem on payment of the 
entire amount due. then in U»th ca*e» the mortgagee would 
have the option M lake p.*»*o»inn of the mortgaged pro- 
perty in lieu of the |*nn.ipal for a period of 12 year* com¬ 
mencing from tlie dak of entering into p-so***. Clwe 
5 was in then- term*: -The mortgagee will remain in 
possession for 12 )ear* from the date on which he talcs 
possession of the mortgaged probity and the mortgagor 
will not have Ik light of ivdemptM during the pcii-.l of 
12 years.” t’laux- 6 stipulated f,„ the .wropriutkuv of 
pioduie and profits in lieu -A interest. and that .luring the 
perid of p."<«>i.m ncithn the mortgagee was to hare 
any .laini to interest not the mortgagor to pr.^t*. and 
that there was to Ur no amounting a» to shortage or s«j» 
plusage of profits at the time of redemption. 

Intere*! Ml into anear. and at the stipulated time the 
mortgage money was not pair!, whereupm the mortgagee 
tiH.k possession in |9|5. In a suit Iwought for redemption 
in the same >ear. held that, in taking the accounts, the 
period during which the mortgagee might have been in 
possession 'Inodd I* excluded, and that during that period, 
neither the mortgagee «oold be acomntaUr f.* pro6t> nor 
the mortgagor for inteiest (66). 

Though the piovisions of the mortgage entitling the 
mortgagee to p<»«e'siun cannot operate lo defeat S. 60 of 
the Transfer of Property Act. effect should !e given to 
them m» far as they provide that the mortgagee is to appro- 
priate in lieu of interest all the prodltc mal and *e*ai and 
profits of the mortgaged village* after payment of the 
Government revenue (66). {Sir Lrtrenee Jenkimt.) 
Muhammad Shek Khan .-. Seih sw.uii Dwal 
(1921)491. A. 60 = 44 A. 185(190)= 
30 M L T. 220=9 0 LJ. SI - 25 O.C. 8 = 
36 C.L J. 468 -20 A.LJ. 476=24 Bom. LR 695 > 
(1922) M W N. 378- A I B 1922 P C. 17= 
4 U P.L R 60 - 66 LC. 853 = 42 M L J. 584. 

- —K,Jtmfh,<n of—Bight *f—Prmum in deed fa,. 

iig—ValiJit y—Transfer Property At!. S. (A-Efeet. 

A mortgage deed, which was executed in 1908. stated 
that the mortgage was to be for five years. Clause 2 of the 
deed provided that after five years the mortgagor was to pay 
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at a time and in a lump sum the entire principal, interest 
and compound interest and redeem the mortgaged property 
Clause 3 provided that if interest for four six mooths was 
not paid in full, or if at the stipulated period, k.,after five 
years, the mortgagor did not redeem on payment of the 
entire amount due. then in both cases the mortgagee would 
have the option to take possession of the mortgaged proper¬ 
ty * •*» <* the primiwl for a period of 12 years comma- 
cing from the cate of entering into possession. Clause S 
was in tl** terms: * The mortgagee will remain ia 
pushes-ion f.u 12 year* from the date on which he takes 
pu-o'km <A the mortgaged property and the mortgager 
will 1*4 have the right of redemption during the period cf 
12 years." 

The nwwtgage money was not paid at the end of the five 
years, ami the mortgagee thereupon took possession in 1915. 
In the same year the mortgagor sued for redemption, and 
the question wa» whether hi' light to redeem was suspended 
by the provision in the mortgage which puiported to mtitk 
the mortgage* to remain in possession for 12 years fro® the 
dak in which be took p«*es*ioii. 

HtU that the rights and hiUhtif* of the parties depended 
umm the terms of the instrument as controlled If d* 
Transfer of Property Act. that the principal money became 
p->al4c at the end of the five years fixed by the deed, that 
that was the event on which the mortgagor had a right, 
under S. tt> of thai Act. lo redeem on payment of the mot- 
gage nvuvey. and that, even if the mortgage was an anoma 
loustmutgage. its provisions hindering that right oflended 
against the *Uf«lury right of redemption conferred by S. w 
and were invalid and ineffectual for the purpose (65). (Sii 
/t r.ntt Jothm) MUHAMMAD SHER KHAN r.SCTH 
SWAVI DAVAL (1921) 49 1 A. 60-44 A. 185(1889)'- 

30M.LT. 220 9 0 L J. 81-2B0.C-I* 
35 C L J. 468 - 20 A L J. 476- 24 Bom. L B 696- 
(1922) M.W.N. 378 - A I R 1922 P C- 17 - 
4 U PL R 60 - 681.C. 853 - 42 M.L.J. 6W 

-.Sale ami poerwion on f«d of-.Mortgagee’s right 

to See M<>kTCAGE -DEED Op-NATURB OF MOW 
CAGE CKEA1ED BV-ANOM ylOUS MORTCACE. 

(1919)561-0.717 


MORTGAGE-ASSIGNMENT OF. 

-Assignee under-Suit on mortgage against xv«g»w 

and mortgagor l*y—Failure to get decree for foil in' 08 " 
against mortgagor-Right to apply for recovery of balu** 
assignor. See MORTGAGE—SUIT TO ENFORCfr- 


Assignee—Mortgage. (1919) 46 LA. 146(lttJJl 

41 A. 571(677)- 


- —Deed undid as mortgage if cferalei 1 11 , 

The 1st defendant executed two mortgages of lVlO ai» 
1911 in favour of Vand B. his broken, who had arranged to 
finance him by gelling the Bank of Bengal to honour^ 
drafts on their guarantee. V and B transferred those mo« 
gages to the Bank of Bengal by a registered instrument. M* 0 
4-2-1914. to which the first defendant was a party- 
instrument recited that it had been agreed that the BOG 
gagees [V and B) -Should transfer the full benefit of 1 * 
securities corned by the deeds of |9I0 and 19H » “* 
Bank to the intent that the Bank shall henceforth hold “J 
same as security for repayment to the Bank on demand 
the said sum of Rv 74.017-1-4 and interest tbcreoo » 
consideration of the Bank releasing the mortgagees (F • 
B) from all claims in respect of thee transactions. That.ljj 
tal was followed by a conveyance of the mortgage fite*- 
to the Bank subject to redemption on payment by tb« 
gagor (Irt defendant) “of the said sum of Rs- 74^1' 
now payable under the principal indenture and S0 PP^ n '® t 
indenture (the mortgages of 1910 and 1911) and all am 
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MORTGAGE—ASSIGNMENT OF -(C.*itJ.) 

al (he rale aforesaid." That document was not attested by 
two witness, as required in the case of mortgage d* 
Transfer of Property Ait 

Htld that the fact that the latter arrangement between 
the Bank and the first defendant failed to take elfcvt U< 
want of doe execution of the document as a mortgage, 
afforded no reason for refusing to give effect to it as a 
validly executed transfer of the earlier net gages by the 
mortgagees to the Bank in consideration of their release 
from the liability they had intoned to the Bank. (Su JAw 
Wolht .) William arr.vtoon lucis p F»nl 1* 
Bengal (1926) 24 L W. 910 - 31 c w N. 179 
38 M.L.T. PC. 1 - (1926) M W N 826 - 
3 O.W.N. 910 - A IR. 1926 P C. 129 98 1.0.925. 
MORTGAGE-BENAMI TRANSACTION OR NOT 
In a suit to enforce a mortgage, the question was whether 
the mortgage was a benami transaction, or a perfectly 
genuine. The first court held that it was 4 ktunn nans* 
lion. The High Court, on the other hand. IwM that it was 
a genuine mortgage. 

Their Lordships affirmed the High Court. (Sir Artkwr 
iPi'/jM.) Dalip Singh r. Chaudhkain Nauab 
KUNWar. (1908! 36IA 104 30 A 258- 

4 M.L.T. 141 ■ 12C.W N. 609 10BcmLR 600- 

14 Bur LB 151 

HtU, on the evidence in the ca«e. that the mortgage in 
question was not a sham or a fictitious transaction under 
which no money passed (186-7). (L>rJ ikilhmtrt). BMA 
rat Indu ». Hamid ai.i Khan. 

(1920) 47 LA. 177 - 42 A 487 (495 6) r 1| A L J 717 - 
(1920) M. W.N.413 -28M.LT 98- 
22 Bom. L.R. 1362 * 25 C.W N. 73 58 LC. 386- 

39 M L J. 41. 

- MorlM" itiimtJ m JtrJ irmimidar f* tkird ftr- 

Ui—F.ftti. 

Whoever may lie the person named in a m.*lgagr iked 
as the mortgagee, if it is shown that thr n*a*y advanced was 
that of a third person, the transaction will be cnnsidrrtd a. 
Betumee, or in Hint bt the per-m who advanced the 
money, in the absence of proof or allegation that, though 
the money came from a third party, the transact™ was by 
way of gift, or provision for the nominal mortgagee (351 2). 
(Sir Jam/t Calnlf.) BHOWAN DOSS r. SHHK MAHO 
MED HOSSEIN. (1870) 13 M I A 346- 

13 WR P C. 38 * 2 Sir 560 

MORTOAOE - CHATTELS AND CHOSES IN 
ACTION—MOBTOAOE OF. . 

- RtdtmpUn of. afltr dt fault—R^kt af. 

It has been contended that the English ruk of law that a 
mortgage is redeemable after default has no appfication to 
mortgage* of chattels or chines in action by Ifindus and 
Mabomedans. Qnatrt, whether this is a correct statement 
of the law in Burma. (Sir Lnrmtt JtmkiHt). BaIJ 
nath Singh p. mahomed Haji Abba. 

(1924) 3 B 106-A.I.B 1926P.C.76- 
27 Bom. L R 787 = 3 Pat L. B. 227= 
861. C. 332 = 48 M. L J. 339 (347). 

MOBTOAOE - CO HEIRS - MOBTOAOE BY DE 
0EA8ED. 

-Redemption .sf—Sait by one of heirs for-Dismmal 

of—Fresh redemption suit by another heir (minor at date 
of prior suit) —Maintainability. Stt Coheirs-Mort 
CAGE BV DECEASED. (1905) 321 A 229 (241 2) = 

28 A 1(16 7). 

-Redemption of - Suit by one heirs for-Siope of- 

Sult if on behalf of other heirs afao-Redemption sought of 
entire property Stt COHEJRS-MORTGAGED BY DECEA 

8ED. (1905) 32 L A. 229 (242) - 28 A. 1 (17). 


MORTGAGE - COMPANY'S SHARES - MORT 
GAGE OF 

Keckmptiim of—Decree for—Accession to shares 
during period of pWgr-k«cne«) of bed, v| ures by pledger 
—Mule of—txecutkm—Separate suit. Stt COMPANY— 
SHARK OF—PLEDGE OK. 

(1924) 521. A. 137 (142 3)- 49 B. 233 
MORTGAGE - CONDITIONAL SALE - MORT 
GAGE BY. 

Ancient law ok India .as 10. 

Bona tide: conveyance or not. 

Characters old ami new ok a. 

Dmisions on. 

Demi amounting to a. 

Foreclosure ok. 

Form usual of. 

Fraudulent transaction. 

Hindu and Mahometan laws. 

Law applicable to. 

Morigag t for term. 

Mortgagee under. 

Nature and incidents ok, 

ORDINARY MORTGAGE «»R. 

origin or. 

fAYUENI ON DAT* IIM.Ii-KaII! RK. 

Personal 11 ability in. 

Pl.KHH MORTGAGE NOT IUNC A—PRIVY COUNCIL 
APPEAL. 

REDEMPTION OK. 

SlLE WITH CONTRACT FOR RL PURCHASE OR. 

Terms ot-Moditic.ation ok 

Ancient law of India as to. 

--Wing to the amient lav* of India, a mortgage by 

c-mdiUonal sak was enf«,cable according to the letter or 
(to.etWlanguage ^ Ln|l*d, lawyers) time wav of the 
ess^ce of the .ontraci (66 /). (U,J /A,.-, ,.) BaLKISIIAN 
DASe.lEGGL. (1899)271 A 58 22A 149.!60 1)- 
4 C W N 153 2 Bom L R 523 7 Sar G01. 

Bona fide conveyance or sot 

- fiitdmt . 

Htld. <* thr evidence in. and the circumstance* of the 
case, that the cuditK-ulsak in question was not intended 
lerween the parties to lie really operative as a kana Kdt 
instrument, and that it was not a k*u fdt conveyance as 
against kma >d, purrhaver. (29 30). (Sir Untar,« R. 
Smitk.) NORENDER NaRAIN SlNGH f. DWARKA I Al 
MUNDUR. (1877)61 A 18 3C 397(411)- 
1C. L R. 8W-3Suth 480 - 3 8ar. 771. 

Character! old and new of a. 

- Hi it, ml, aw 

These instruments of conditional sale have now an opera- 
quite different from that which they originally had. 
They are mortgages now. redeemable, like ordinary mort- 
gages, at any time by the mortgagor, or thine claiming under 
him .a privity with his litk as mortgagor, and subject to 
foreclowic. In its old character, an instrument of condi- 
Haul sak was cee of sale, conditional at first, and absolute 
at a certain period afterwards by lap* „f lime. „„!«« 0|1 
the prior performance of a certain Condition, the titfc lo the 
land was « that condit™ terndnating i„ favour of the con- 

A), {iarj A ,«f/^».) I’kANNATH ROY CHOWDRY 

*■ kooKU ,{tcuM m (1859) 7 M I. A. 323- 

4 W. R 37 = 1 Suth 367=1 Bar. 692. 

Dfciilooj 00 . 

- fallakkiramin'i ,«» -FJfttl a/. 

ruD J <1 « i,w »" Pittaldiiramier’s cave > It was 
I^Uhe contract of mortgage b,. conditio sale is a form 
of securty known under vinous name throughout India j 
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MORTGAGE - CONDITIONAL SALE-MORT¬ 
GAGE BY- <. 

Decisions on— (tVW.) 

llul according til liir am km li» of India it wa* rnfiwccaMe 
according toil* letter ; .mil th.it whether it »j> cmLxEcd in 
cm- iti'lrjiticnt or in iv»” nparjlc in*tiuMcnt*. and whether 
** nut the ti.mv«ii.fl appeared on tin- face of the in*trui«r.t 
to lie in iti inception a mortgage; and laithei. that thi' 
la" mu*l I*: taken t«. prevail in every part of India in which 
it luil not Iwn itvxhfi'il cither by actual l«4atia» of by 
c*!.iMi*bed |>i jiIkc. The 'ubp.\t-matter of the ikcwa. 
therefore, i* the contract <d mortgage by c<m Jit hxuI sole. 
Theessential characteri'lk ..fa mortgage by conditional 
sale wa*, that on the lucuvli of the couditofl thec«mtr*t 
executed it*df. and the transaction wasck*<d and bo ante 
one of alivjlnte *ale without any further act of the parties oe 
accountability between them. That it Mill has the. effect in 
the Pre>iilettiy «.f M.v!ra* wa* what wa* decided in 
I'.ittabhir.imicr’' ea*c 1 (Sir Jum.tll'. (Vn/r.) 
TllUMBUSW ,\MV Ml’DklLY r. MAHOMED HOOS.UN 
Kott I HEN. (1875; 21. A 241 -1 M 1 (15 6)- 
3Sar 531 3 Smh 198 


C**ru of—Common Pn:j Cvnmil c-r. 


U |1 to 1858 the dccidon* of the Lie SuJdn Cowl 4 
Madia* "ere. with one cx.epti.fl, perfectly coodMett with 
the decision of the lUrd in PatlaUwraiMa'i CM. In 1858 
the current of decision swMcnly turned. In that year the 
Judge* of the late Sudder Owl boh upon them*ehe>. in 
contravention of the law of India, a* declared and enfoiced 
hy the dcjMon* of their prtdoc«oft. to apply to thi* das* 
of security (mortgage l>y conditional sale) fof the fii*t time 
the principle* which the Eng'i*h font* of equity had for 
CWturie* applied to mortgage* in England. They <fcd not. 
houever, adopt those principle* in their integrity. *in.e they 
treated the >tipul.iti«>n in facour of the mortgagee a* a mete 
penally, and made no ptuvi.kn (or hi* getting the lencfit of 
it by the machinery of a forech^re *uit. They uppiiently 
contemplated no remedy again*! thcroortearnl prepay but 
that of >ak- (250 1). 

That Ca*e was followed by Ik- laic Sudckt Omt in three 
can.** deckled in 180 **. ami in three *>*«. »f which one wa* 
the wy cm of I'aUabhitamitf. decided in l$UY AmJ*o 
the conrv of ik> bioti in the Court* of Madia* Mood when 
special leave to appeal wj* granted in PalUbhiramiei'* caw 
l.y tlx- Hoard in April. 1801 (25l 2). 

The appeal in I’uitabhiramkr'* caw slept for nine yeai*. 
and in the interval the Suddn Court, ami aftenrard* the 
High Court which *ucccedcd it. .ontinwed the cwh of 
decision which I Ik- forme. hod l**in in 1851(252). 

A *irnilar alteration hy judicial dwi*i<«> of the antecedent 
law wa* effected at femtuy. :ko?h at a laler period. The 
Bombay C'umt ato came to the conrlu*i<fl a* app artd from 
a decision of that Court of ihc year |tf|. that the modem 
i au*c of dc\ i*ion w.i* to prevail againM that of the Jw&iil 
Committee in I’atlalihiramict's ia*e (255). 

It appears to their laecbhip* that thi* action of the 
Court* of the Minor |*rc*iden. ie* i* open to grace objection ; 
not only Iwcauw in *o altering the existing law they o*urped 
the fur.ctirfl* of the largi'lature. but abobcCMwthr change, 
a* effected, invoked very mj-hievou* conwquence*. Under 
the law a* laid down by them. person* who fifty years before 
had acquired, a* the law then Mood, an indefrasbfe title in 
lands, which they had ever Hixe held and enjoyed r«r tfhmj 
fiJf. became lialde to ly di*pu*sevwd. and compelled to 
account for me*ne profit* at the suit of the representative* 
of the mortgagor against whom the W year*' rule of limita¬ 
tion ha* not yet run (233-4). 

Again, the diMinction between sales with a condition for 
repurchase, and mortgage* by conditional sale, is nude to 
depend upon the intention of the parties to the original 
transaction, proveaUe, if need be, by oral evidence. This 


MORTGAGE - CONDITIONAL SALE-MOBT- 
GAGE BY— <C«tf.) 

Decisions on— (Ctmtd.) 

wrtn* to open a wide 6dd of litigation, and to leave much 
to the discretion of the Judge in each particular case; ud 
the enquity is cmbarra*scd by the circumstance that tbe 
partit> who*e intention is to be ascertained cannot, in tbe 
caw of an ancient tramactiun, have contracted with refer¬ 
ence to a Mate of law which the Courts of Madras have 
decided no lunger exist* (254). 

Ir. Bengal, where the possible mischiefs that might itsoJt 
' from leaving mortgage* by conditional >ale to take effect 
according to their tenor early became apparent, the Legis¬ 
lature proceeded on sound principle, to apply a remedy. Bj 
Keg. I of 17W. it gave the mortgagor the means of avoiding 
any <li*pute a* to tender, and of keeping alive his right of 
redemption by a payment into Court (234). 

By keg. 17 of 1806. it made provision for redemption a»f 
judicial forevlo*ure by the procedure still in use. But tin 
Regulation had not a retrospective operation uf>» titles 
whivh had become absolute Wore it came into force. TV 
contra*! between thi* mode of proceeding and that folkutd 
by the Courts in Madras and Bomluy is obvious (234-5) 
(Sir J*mti W. CWcvfe) THUMBUSWaMY MUDEI-LY t. 
Mahomed Hoosain kowthan. (1876)21.A- 24i« 
1M. 1—3 Sar 531»3S«U* 


Deed amounting to a. 

-Where a deed of mortgage contained a stipdatjco 

again*! a sale or mortgage to any body else by the rra { P' 
gor. and fixed, for payment of the money, a time certain, te 
the clay after which, if the property were not redeemed, tV 
sale of the lands was to become absolute. krU that the deri 
wa* in the ordinary form of a Bye bil-wuffa or Kut-knw 11 
(350). (L»i A’lMfJxiwy PkanNATH ROY CH0WD8* 
r. koOKLA BEGUM. (1859 ) 7 MJA 

4 WB. 37-1 Suth. 367-1 Sir- 892- 


-The contract embodied in Exhibit 1 (a deed of cav 

ditkm .1 Mle) was. that the mortgage* should hold p*» 
**on of the land for fire year*, paying the Gortrem® 
rnctiue; that the mortgagor should repay the prinap*! 
redeem the land on Hie 10th of June. 1813; andiW. J 


default, tire mortgager and his posterity should »M 


IM 


land a* if the transaction were an absolute sale. *UhJ* 
| light of alienating the *ame liy gift. sale. etc. The M**’ 
tkfl then was one of nwrigage by Bye bil-wBa 
Kalula n*nfructuarj ; the usufruct of the property w 
taken in lieu of lateral (56/ 8). (L«J CkM**h 
l'.\n\BIRAMIER r. VENKATAROW NaZAKEN. 

(1870) 13 M I A. 560 -15 W B. P-C » 

7BLR. 136=2Sutb 410-28*r 6 » 


In 1866. A’exccutevl a deed of 
sale) 


mortgage (jJ*J* 
favour of T* 


mortgage deed by conditional sale) m lavoor«- 

R*. 2 . 000 . repayable in 5 jean, hypothecating the JJ ^ 
ge* a* security, and providing that, in the event of Hi 
of K. within the fixed period without paying the 
hjpeahwated properties should, thereafter, be conjde 


aVomplete sale to T, in lieu of the debt. In Itil 


cuted a second deed in favour of T, which 
former mortgage, that the time for payment _ ^ 

expired amt R could not pay of! hi* debt, and ^ M 


routed th* 
hadoea? 


request. T had extended anew the period for P J) . m 
thirty year* from the next year upon the Xem jnu 
Don,, imier *!,*. that, in the event of the death d* 
the fixed period, the hypothecated properties *bo»» ^ 
after be considered as a complete sale to T, vA v 
T became entitled to and pssessed of the 
should nuke provision for the maintenance of c«ui 
members of A'* family. 
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MORTGAGE - CONDITIONAL SALE-MORT 

GAGE BY—(Cta<A) 

Deed amounting to t-iCemJ.) 

1 /elJ that the mortgage of 1871 wa» in sulMauce. what 
it described ibelf as Iwing, a mortgage by way of cowBtioa- 
al sale. 

It was suggested that the document might be read *» con¬ 
taining two separate and distinct transaction—Fin*, a 
mortgage by mete hypothecation, which was nrf a cowfi 
tioiul sale, and secondly, a conditional sale which was not a 
mortgage. This would be to apply an artifiial and illegiti¬ 
mate method of construction to a document whkh can be 
naturally, and without difficalty. construed and applied as a 
whole. (Sir ArtAur IV,lm.) SHEIKH IlUB AUr. 

Wazik-UN NISSa. (1906) 331 A. 107 (1167)- 
28 A. 496 (507)■ 3 C L J 601 -10 C W J( 778 - 
3A LJ 712^-1 M LT. 297. 

-Simple mortgage or—Test. Stt MORTGAGE— 

Deed of—Nature of mortgage created by— 
Simple mortgage. (1873) 13 B L B 205 

- ■ -■/ 'iu/rnit h,i i f m»rttatt sr—Tat. 

The appellant gave security for ibepaymcnT of .ertain 
duties due by the respondent to the Government T-» -ecurr 
the amount for which the appellant thus gave security, and 
another sum advanced by the appellant on Waif of the re* 
ponden: the latter executed a pattah and an Aim which. on 
the face of them, purported to authorise the cofcctor al ooc* 
to make a transfer of the property to the appellant. A*, 
however, it was meant only as a security to a certain extent, 
the respondent executed a kararnamah by which it was *ti 
pulated that if he should not pay the instalments fully, or 
that any part of them should be in arrear. the property 
should be continued under the appellant, tous-stently with 
that writing, and that the appellant should only ««■'«» «*> «he 
respondent the amount which might have heen paid by him 
The patta and Ac** were deposited with a third petwn. wb. 
was nut to give them up t» the appellant for the purpose of 
enabling him tooUain a transfer of the property, until de 
fault should be made according to the agreement. On the 
same day. the appellant executed a counter karanuauh. 
lay which the plan of a conditional sale, entitling the appd 
lant to retain the property on default being made was re 
duced to a mortgage with a covenant that whenever the 
appellant should take possession of the properly, for the pur 
pose of paying himself the amount for which be became 
security, he should restore the property to the reefxmdent 
xc soon as he recouped himself that amount a* of the rents 
and profits. Default having been made by the respondent, 
the appellant was called upon to. and did pay. a part of the 
money, which the respondent undertook to pay to the Gov- 
ernment. On such payment, the patta and Arm were sub- 
milted to the Collector, and a transfer of the property to the 
appellant was made in pursuance thereof. 

In a suit by- the respondent against the apoellant for re 
covery of poMMoa of the properly, and for recovery of the 
rents and profits in excess of the amounts advanced by the 
appellant. ktU that the real agreement between the panic* 
was that apoellant should restore the property to the respxi 
dent after reimbursing hunsdf foe what he had advanced 
out of the rents and profits of the property. (Mr. Jmaitt 

BtuMmt ). Sri Rajah Kakulapoudy Jagannadha 
kaj Bahadoor 9 . Sri Rajah Vutsavoy. 

(1837) 2 M.LA 1-6 Wit 117 = 1 Suth. 79- 

1 Bar. 143. 

---A deed of I8|5, purporting oa the face of it to be 

a deed of usufructuary mortgage of certain lands, stated 
that the mortgaged property was placed in the possession of 
the mortgagees and that they should employ men and carry 
oo the cultivatkn of the said property. The deed provided 
that, out of the income realised, the mortgagees should pay 


MORTGAGE - CONDITIONAL SALE- MORT¬ 
GAGE BY—M 
Deed amounting to a.-(<>■«/.) 

the amount of Jamabandis fixed on the property anil the 
*aUry U their nominee on the property, and appropriate 
the .«rp»a\ if any. to the amount due under the bund. The 
•Wed further provided for payment of the mortgage amount 
in certain Mated in*.ain*tits ami that the mortgagors would 
pay « a dale fixed the lulanie that might I* found due by 
them on taking acc-rant* ami redeem the mortgage. The 
dml ah., stipulated that if the mortgagor* did m4 so pay 
•a the day -pccibed. and a lalance still remained due. the 
mortgagees were lu take and enjoy *o niu.h of the mortga- 
ged property as would, at a rate fix<sl liy the deed. ever the 
Ualame due to them, as if undo the terms of a deed of 
alKohrie safe. If ihe Lahore f.«nd due exceeded the value 
of the mortgaged property a» drtermiikd by the rate fixed 
1* the deed, the mortgage woe to take the whole of the 
""rtCA-ol p'fpnty at the rate fixed as under an absolute 
salr. and woe to lie at liberty to proceed against the mort- 
iW«s and tleit other property for the balance. 

HrU that thr WMiiity was not j mortgage fa conditional 
sak(2W) (Sir Jtmn W.Crhih) rHUMRU*WAMY 
PlI UI .* . M XHOMED IIOOSAIK ROW I HEN. 

(1875) 21 A. 241 1 M l(167)*3Sar. 531- 

3 Sutb. 198. 

Foreclosure of. 

DECREE FOR. 

-Mortgagee who had obuined-fV*«Ajon suit Iry- 

Li uniatUm—Defendant purchaser of property prior to fore- 
doswe proceeding, and not impleaded thercin-Piovtsion 
I« mortgage for entry on default. Sr, LIMITATION ACT 
OF 190)'—ART. 144- MORTGAGE BY CONDITIONAL 
SALE. (1871) 14 MI A. 144 (149). 

-Mortgagee who had ol*airved-p©v*cc*inn suit Ity— 

I jmitatkai—Defendant purchaser of property prior to fore¬ 
closure preceding* and not impUmlcd theiein. S„ LIMI¬ 
TATION act or 1918 —Arts. 135 and 147. 

(1889) 161 A 85(94 6)-16 C. 693. 

-Mortgagee who hail obtaincd-P^.sjon suit by. 

agamM purvha^r of pretty prim to foreclosure proceed- 
mg. and mA impleaded therein-Right of. barred Wore 
IW2—Revival of. by creation of foreclosure suits by T. P. 
Act. S,, LlMITAllON ACT OF 1908-ARTS. 135 & 147. 

(1889) 161 A. 85(95 6)-16 C. 693 (701). 

-Purchaser onder-Pos***ion suit hy-Limitation- 

Defendant hms M ,execution purchaser under money decree 
agamrt mtrtgtp,. S ,<r LIMITATION ACT OF 1908- 
ART. 144 —Mortgage by conditional sale. 

(1871) 14 MI A. 101(111). 

L\w of. under Bengal Regulations. 

- Prsrlue *f Bra fir! CnrU—Rtguladn r / |798- 

R,p,Ul,m XVII *f \m-FJrcl. 

Up to the year 1806. the rights of the holder of a Bye bib 
Wufla were enforceable according to the strict terms of 
the contract. It was necessary for the mortgagor, if he 
intended to sate his estate from forfeiture, to tender the 
arrant doe.«to pay it go Court, pursuant to the provi- 
swnsof Regulation I of 1/98. within the stipulated period 
for the repayment of the loan. Regulation XVII of 1806 
first introduced a modification of the strict rights given by’ 
the contract analogouv to though by no means identical 
with, that aluch coerts of Equity have long imposed on 
mortgagees m thrs country (348). The general effect of 
these Regalauonsis. that if anything be due on the mort- 
gage and the rmetgagor mak« an insufficient deposit, and 
sfsrusr, if be make* do depart at all, the right of 
redemptooc is pane at the expiration of the y« r 0 f 
grace. The title of .be mortgagee, however. 
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I \VV OK UNDER BkNC.il. REGULATIONS— (C.utd.) I 
then con|kic. A mortgage*. after having rfooe all that J 
Regulation XVII of 1800 require* lo be (lore in order < 
!<• forcektoc ihe mortgage and male tie conditional | 
>ale ali-ilute. mu*t bring a tegular >oit to rfewer 
l>isso'i'<ti if he is out of po»>e>'ion. or to obtain a declara¬ 
tion of his ahsdute title if he i% in pn**essiun. In that 
suit the mortgagor may contest on any *utficieni ground' the 
validity of the conditional sale, or the regularity of tie 
proceeding* taken under the Regulation in order to 
make it ab*ulute. He may aho allege and prose, if 
he can. that nothing is due. or that the deposit (if any) 
which he has made i* sudkint to cover what i' due; 
but the issue in >o fat as the right of redemption is 
concerned, will I* whether anything at the end of the 
year of grace remained due to the mortgagee, and if so. 
whether the ncce**aty deposit had been then made. If that 
l"r found against the mortgagor the right of icdempti<« i» 
gone(3501). (Sir Jama Cdnle.) Forbes r. amifkOO 
NISA Begum i 1815; 10 M I A. 340 5W R 47 
1 Suth. 621 2 Sar 153 


MORTGAGE- CONDITIONAL SALE- MOST- 

GAGE- BY—(CVafi/.) 

Foreclosure of— (Comtf.) 

Proceedings for— (Contd.) 
into pussesliou of his pledge by the act of the mort¬ 
gagor. mast, according to ihe law prevalent in the 
Courts of the E. I. C., under the Regulations, seek 
the assistance of a Court to give him possession of Ids 
pledge. When hi> object is also to forecloe the 
mortgage. I* mu*t tffect that object in the mode prescribed 
by Regul. Ill .d 1795— S. 14; Regal. II ol 1S05— S 3; and 
Regu! XVII id 1806— Ss. 7 & 8. If this mode be not 
followed the foreclosure will not lie regular; and the mort¬ 
gagee's title to possession will not lie complete (357-8) 
(Lord Kingsdoaon) PRANSATH ROY CHOWDRY r. 
R«*EA BEGUM. (1869) 7 M I. A. 323-4 W. B 37° 
1 Suth. 367- 1 Sar 692 


PROCEEDINGS FOR. 


-Limitation. Set BENGAL kEGLS.-Zll.LvH Cotkl* 

REGL. Ill Oh 1793—S. 14. 

- Neeemty—Central Prounea. 

The Judicial Commissioner in hi. judgment dearly a**u 
mes that the law of foreclosure, as it obtains in the Regula 
lion Provinces, is m> far adopted that it is the tour* of the 
Courts in the Central Provinces to allow a lime for f.ueclo- 
sure, and that some ptoveedings must I* taken in order to 
obtain an absolute foreclosure ; and it lay upon ibwe who 
came to impeach his decision to show that his ruling was 
inaccurate. Inasmuch as it is noton-vis that in the Non 
Regulation Provinces a certain discretion is given to the 
Courts to apply the principles which prevail in the Regula¬ 
tion Provinces in the administration of justice according to 
the cults of equity and good conscience, their lordships 
must, until the contrary is shown, presume that the law has 
l**n correctly declared by the Judicial Cammiviooet. 
UOKUI.DOSS ?•. KklPARAM. (1873) 13 B L B 205- 

3 Sar. 279. 


-Necessity—Possession taken by mortgagee without 

such prweedings—Mortgagor's right to eject him in case of. 
.V,y MORTGAGE-CONDITION SALE-MORTGAGE BY— 
MORTCAGEE UNDER-POSSESSION TAKEN BY. ETC 

(1906) 33 L A. 107 (117 8)-28 A. 496 (508) 


-- Neeeiiity—Non-Regulation Proeinea. 

It was argued that, inasmuch as the Bengal Regulations 
have not been introduced generally into the Central Provin- 
ces, a conditional sale must be taken to become absolute on 
the failure of the mortgagor to pay the mortgage debt on 
the day fixed. and that the mortgagee is under no oUiga- 
lion to take any proceedings by way of foreclosure. In 
support of that proposiiion «he decision of this Board in 
Pattabhiramier's case was relied upen. But that case by no 
means laid down broadly that out of the Regulation Provin¬ 
ces of Bengal—those provinces to which the Bengal Regula¬ 
tion law strictly and in all its fulness applies—the rule 'aid 
down was to be adopted. GOKULUOSS ?. KRIPARAM. 

(1873) 13 B. L B 205 & 3 Sar. 279. 

- Regularity of-Conditiom— Potto licn-.Mortgapds 

title to, token complete. 

The question remaining to be considered is. whether the 
foreclosure proceedings were regular. The mortgagee, 
under a mortgage by conditional sale, unless he be put 


regi. xvn ok i 80 (>—Foreclosure under. 


- IkelurahM of oho!He title upon-Grant of, i* 

m.rtype'i >nit (or p>mmcu—Propriety-Suit l) km 
(n pom mm. lut potion on found to be w th kirn—Du 
mi nul of mil iu mek eaie. 

Plaintiff purchased icruin propeity from defendant'' 
late husland updri a deed of conditional >ak and an ihiar. 
On the day Wore the date of the liiU of sale, defendant’* 
hudund granted a lease of the mortgaged premises lot three 
year* ostensibly to the son of the plaintiff, and took tb< 
corresponding kabooJeat fiom him. The grant of this Raw 
was a brnatni transaction, and the lea*, though taken m 
the name of hi* *on. was really a lease to the plaintiff, *hj 
under colour of it obtained possession of the mortgaged 
pr«mi*e*. Having obtained an order in preceding* taken 
to foeeckac the mortgage under Reg. XVII of 1806. 
plaintiff in*tituted a suit in order to complete his titR «»** 
the fomkisurr. Treating, however, the lease to his son as 
a subsisting lean-to that person, and himself as out « 
possession, the plaintiff a*ked to have possession de««dW 
him. topi her with mesne profits. The defendant in'i^ 
Wore the Privy Council, that inasmuch as it had 
Conclusively found that the plaintiff was in possession of w 
mortgaged premises, -nd the plaint was. nettttWt* 
passoskm and me*nr profits, the form of the suit 0 
itself a sufficient ground for its dismissal. , 

Held, overruling the objection, that the real object 
the suit was lo perfect plaintiff's title as absolute ° wn T J , 
the property, and that there was no reason why he »**“ 
not have that relief, if he was otherwise entitled » • 
because, under an enonecus view of the effect of the ’ 
he had asked for i« by his plaint in a somewhat dine"* 
form, and with something to which he was not entitled 
(Sir James Co/tile) FORBES ». AMEEWW®* 
BEGUM. (1865) 10 M. I A 340-6 W* 

1 Suth 621 "2 Sar. 16* 

- Declaration of abteiule tide 

ml for — Account!—ProdaetioK of—tfeeeirdr' A **‘ 

by mortgagor of balance due—Effect. 


The order of remand can lie supported only 00 
ciple that, in all cases, it is imperative upon a mot 
who has been in possession to produce his accoun ■ 
this position their Lordships can find no grounds » 
Regulations. The weeds of S. 3 of Regulation I 


from which (if at all) an inflexible obligation toP^J 
the accounts mu*t be inferred, impose two (tndl,lC ~L. n i. 

,*<l iha nivp^vitv 0 ‘ an . 


possession of the mortgagee, and the necessity of-- ^ 
And a comparison of this with the ptectdmg ** •j- 

with Regulation XVII of |806. shows that 
arise*, and need only arise, first, when the nvocipP* w be 
deposited the principal, leaving the question of * 

t of the account; secccdly, * DCU 


settled on an adjustment. 
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Foreclosure of— 

Kegl xvu uf 1804 —Foreclosure unplr- 
-(Cantd.) 

hto deposited all that he admits or alleges to be due; thirdly, 
when he pleads, and undertakes to prove, that the whole of 
the principal and interest has been liquidated by the u*u 
fruct of the property (337-8). Upon principle the obligation 
to produce the accounts should depend on the uicumstaikc* 
of the case and the nature of the ivvies raised (359). 

In a suit brought by a mortgagee in possession, who had 
done all that wa> required under Regulation XVII of IS*, 
in order to foreclose the mortgage and make the conditional 
sale absolute, for a declaration of his absolute title to the 
property, the question was whether the Sudder Court wa» 
right in requiring the plaintiff appellant to produce hi* ac¬ 
counts, and in temanding the cau* for re trial on the pro 
duuion of those accounts. The issue upon which the deter¬ 
mination of the cause depended, and upon which even by 
the order of tenund it was made to depend. wa* whether 
the loan had been liquidated with interest, (rum the usufruct 
of the property. Not only was there no allegation oo the 
pleadings, or issue raised in the cause, to the effect that the 
loan had l*en thus liquidated. Iwt there was an express 
admission on the face of the defendant's answer that even 
on hit mode of stating the account, the principal mm of 
Rs. 30,000 had. when the foreclosure proceeding* were 
commenced, and when he ought to have made the requisite 
deposit, been reduced by no more than Rs. 927 It was. 
therefore, clear, upon the face of the proceedings, that the 
question to be tried could be answered only in one way. and 
that in favour of the appellant. 

/ftId, that, upon the true construction of the Regulations 
applicable to the case, there was no nrcessity for calling for 
the production of the accounts, and that, consequently , the 
order for the remand was wrong (357). ( Sir Jtmn W. CV- 
rife.) Forbes r. ameiroonissa Begum. 

(1866) 10 M I. A. 340-6 W.R PC. 47- 
1 Suth. 621 -2 Bar 163 

- DetUr.iht* tfatMmle MU mfm—Mtrl/tgt/i ,,,/ 

ftr, er ftr ftuenim—Difeiuei eft* it mtrlgtftr »*— 
HtdemfUen right tf mtrlgagtr—luue ai It. 

In a suit brought by a mortgagee, who has dooe all that 
is required to be done under Keg. XVII of 1806 in order to 
foreclosure the mortgage and make the conditional sale 
absolute, for recovery of possession of the property or for a 
declaration of his absolute title to the same, the mortgagor 
may contest on any sulScient grounds the vafidity of the 
conditional sale, or the regularity of the proceedings taken 
under the Regulation in order to make it absolute. He may 
also allege and prove, if he can. that nothing is due. or that 
the deposit (if any) which he has made is suftcient to cover 
what is due; Iwt the issue in so far as the right of redemp¬ 
tion is concerned, will be whether anything at the end of the 
year of grace remained due to the mortgagee, and if so. 
whether the necessary deposit had been then made. If that 
lie found against the mortgagor the right of redempticn b 
gone (351). (Si' Jama W. CtitiU.) FORBES ►. 
ameeroonissa Begum. (1866)10M. I. A. 340- 

6 W.B P. 0.47=1 Sutb 621 = 2 8ar. 163. 

- ElKlmtnl suit by mtrlgagft on fttt tf MU bated tm 

—Defendant net Mian fnreiuer under allaekmenl fending 
nhieh mer!gagf n«r made-lntalidily tf tin aUaektuM 
—Plea by merlgaga af—Onui tf fraaf tf. 

Appellant was a mortgagee under a mortgage executed 
pending an attachment of the mortgaged property in execu¬ 
tion of a decree in which the sale at which the respondent 
purchased the property was held. Alleging that he had com¬ 
pleted hU mortgage title by foreclosure under Reg. XVII at 


MORTGAGE - CONDITIONAL SALE - MOBT 

GAGE BY MCanid.) 

Foreclosure of -(C,<Md.) 

Kegl xvu of ibOh—F oreclosure under- 

—{Ctm/d.) 

Ih06. S. 8. appellant sued to recover posse***, uf ihc pro- 
petty from the respondent. To get over the pica that his 
tmutgage was invalid under S. 2-10 of l*. K C. uf 1859. be- 
caw* it had Iven executed jading the attachment, the 
appellant alleged that S. 240 was inapplicable l«au*e the 
formalities presented by S. 239 «f that (Vxle had not lieen 
complied with. 

Qmtrrf whether, in view of the fact that the respondent 
•at m p-Ksesbon and that the appellant was seeking to oust 
him from it. the oou>of proving that the said formalities 
had nut been cmnplied with wav not on the appellant ( 100 ). 
{Sir Jtwui IV. CtiuU.) Ram Krishna Das Surkowji 
r. SURFUNNISSA BEf.UM (1880) 71 A. 167 = 

6 C 129 (134)® 4 8ar 161-3 Suth 765. 

--Proceeding* f.*—Prior purchaser of mortgaged pro¬ 
perty not made party to-Mortgagee'* suit fu. priori 
against -lamitatk*. Srt LIMITATION ACT Of |«X)8- 
ARTS 135.147. (18893161. A. 85( 94 6) 16 C. 693. 

Form usual of 

-The l«*m that the contract mortgage I.) conditional 

*ale u'oaH) take* i» fur the mortgagor to execute a deed of 
sale in rc*pect of the mortgaged piopetly in favour of the 
mortgagee who cm his side execute., an agreement covenan¬ 
ting that. >n the Irqoidatkm uf the debt, according to the 
term* of the contract, the sale would I* cancelled and he 
would teconvey the property to the mortgagor. On the 
breach of the condition relating to repayment the contract 
execute* itself, and the transaction becomes one of absolute 
'Ale- I U' Am t{ , Ah.) B.AKHMWaR BEGAN V. llUSAINI 
Khasam. (1914) 411 A. 84 - 36 A. 196(197 8)- 
18 C- W. N 686-19 C. L J 477- 
(1914) M W N. 411- 15 M L T. 389- 
16 Boa L B 341 * 12 A L J. 473 - 231. C. 336- 
1L W.813-26M L. J. 474. 
Fraudulent transaction 

■ Omni •! t'"( *• la—Etree/tinre-Marlgigee uha 
htd ftr filled Hi title by—Paiitmon ml ty, agonil ( xo 
enlitn.fmrektier—Onni ih. 

The rcvprmdent sued to recover possession of the property 
included in his mortgage deed, having perfected his title 
under that deed by the usual praeeding* in foreclosure. 
One of the defendants in the suit was the appellant, who was 
in fwev*iw of part of the mortgaged property as purchaser 
at an execution sale. He defended his possession by plead- 
ing that the mortgage was from the first a collusive trans¬ 
action, an arrangement between the mortgagors and the 
mortpgw designed to protect the property of the mort- 
gagors from the claims of their creditors. 

Held, reversing the High Coart and restoring the first 
Com. that, as against the appellant, the mortgage wav not 
a btm Ue one. but one of those transactions into which a 
friendly party might have been induced to enter in order to 
protect the young men. the mortgagors, from their creditors. 

Qmun. as to the on a* of proof in such casts. Woo- 
MESH CHUNDER ROY f. GOOROODASS ROY. 

(1871)17 W. B 9=2 Butt 603 = 4 Sar. 779- 

7 M. J. 77. 

- Plea tf— Vauilaiiuliltty—Mortgagee out tf fane,. 

n tm— Sail Item ftree marl gage by. 

The suit was to enforce a deed of conditional salt by a 
person out of pocsesska. The defence was that the deed 
sued open was executed nominally to the plaintiff to defeat 
tie rights of the defendant's husband’s heirs who threatened 
her with Etiption, and to save the property from them, 
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I/.-IJ (hat there was nothing wha'eier to prevent the. 
defendant tr«m showing the r«\il truth .4 the transaction. 
vis., that it wa- exo utrd to drfranri the hu'luiuT' heirs. 
{hrA /uiliff /«.) RAM SUM'S SlNI.M MfSSAMAT 
PkANI'EARY. f1870) 13 M. I. A 561= 

15 W. R P. C 14 2 Sutb 386-2 Sar 620. 
Hindu and Mabomedan Lavs. 

--AV, efnili.m rf \lrrt&g/ hj femJiliemcl ult 

That this form «f v. urity (mortgage by Bye-hil-wwfla or 
Kut-L.ibiU UMifruUu.nr) ha* tag l*tn cuter**. in India i» 
notorious. The fact k staled in the preamlrle to the Ikr.gal 
Regulation I of l/W. That muK contract* were retOpii>ed 
and enforced according to their letter by the anient Hindu 
Law appears from «<\nal passage* in Cnkheonke’s Digest. 
That tli*r> Were equally rt'ogni'esl ami enforced Mweru 
Mahotncdan* is shown by Mr. Bailtie :n hi. irtr.duction to 
his work on tlie Mah>>nteilan law of vde. If the ancient 
law of the county lu. bun modified I 5 any later tulr. hal¬ 
ing the fofw of Ian. tlul tulr m»4 I* bwMvkd other •« 
positive legislation, or <m eMabb-hol practice (568 (h/J 
CMmifaJ.) I‘.A1T ARHIk AMIFK .'. VENKATAEOW N tIC 

KEN. (1870) 13 M I. A. 560 ■ 15 W R P. C 35 e- 
7BLR 136 2 Sutb-410 = 2Sar 623 
Law applicable to. 

- r.iiriMintmur', (au—Dtlinen m-Uhr 4ffih*m< 

in McdnilcnJ R. mKxr—.\hrtCa/fl h/ert chJ cthr 1X5* 
— Diilimlitn. 

In raitalthiramier's case, the Judicial Committer decided 
that the contract of mortgage by conditional salt was a 
form of security known under various name throughout 
India; that acceding to the ancient laa of India it wa* eo- 
forceable accord!*f to it' letter, and that whether it »a. 
embodied in ooe in'lrument or in l"o ^parate instrument., 
and whether or not the transaction appeared the fa-r of 
the instrument to be in its inception a mortgage . ai>J fur 
tiler, that that law must be taken to pie’ail in every part of 
India in which it had nor ken m.«lified either liy actual 
legislation or by estal>li.hed practice. 

The earlier decision' of the Sadder Court of Madras were 
with one exception. perfectly cmsMent with the dec ision of 
the Board in I’attabhiramier's ca»«. The later devidoas of 
the Sudder Court of Madia', and of the High Court whkh 
succeeded it. had modified the ancient law. They aoplied 
to that das' of Micurity for the first time the principle* 
which the English I’ourts of etyiity had for centurie' 
applied to mortgages in England. 

There «*. a similar change in the law effected liy the 
deci'ions in Bombay. 

The alxwe king the .late of the authorities, their Lord 
ships olbcrved : " It may obviously Mome a question with 
this Committee in future case* whether they will follow the 
decision in Pattabhiramier’s case which appears ;o them 
hared upon sound principles, or the new course of decision 
that has sprung up at Madras and Bombay, whkh appears 
to them to haie been, in its origin, radically unsound". 

"On a .tale claim to redeem a mortgage, awl dispossess a 
mortgagee who had. More 1858. acquired an absolute title, 
there would be strong reasons for adopting the former 
course. In the case of a security executed since 1858 there 
would be .trong rea^xis for recognising and giving effect to 
the Madras authorities, with reference to whkh the parties 
might lie MipptMd to have contracted. Their buildup, 
alwtain from expressing any opinion upon this question 
until the necessity for determining it shaH arbe" (255). 
(Sir Jams W. Civile.) THUMBISWAMV MUD ELLY r. 
Mahomed Hoosain Kowthen. (1876) 2 L A. 241= 
1M. 1(23)=3 Sar. 531-3 Sutb. 198. 
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Mori gage—Mon e v—Su it for. before Expiry or 

TERM—MOkir.ACEE’S RIGHT OF. 

- Mcrtracer A,-up hi; rtftift of men/y anJ aJmitti»[ 

ntnJthrtrr ••/ f’.ftrir- 

A conditional lull of .ale and mortgage deed stated that 
the mortgagor had mortgaged and conditionally the 
village' desriilied therein for the sum specified, and that be 
had received the said sum and made oier the said »illip» 
to the purchaser. The ileed fixed a period of twenty jean 
for the redemption of ihe villages. and provided that. if. 
after the expiratkm of the said period, the mortppr at 
owe paid to the mortgagee the entire mortgage ameuat. tie 
latter should receive the same and deliver back the deed awi 
possession of the mretgaged villages, while, if he did not» 
pay. the iimtgagre might foreclose the mortgage. 

The imutgig-T received the entire mortgage money. w 
refused (>• pul the mortgagee in possession of the "lOrtgijw 
villages. In consequence. the mortgagee instituted the *1 
• •at of which the appeal auoe within the perioi of l««tJ 
vtai' fixed l»y the deed for recovery of ihe principal *» 
interest doc under the deed. The nw^tgagor. by hn aM«r 
tor* a prehminary objecticn to the suit fat recovery ot the 
principal and inteie-t; he did not deny the execution ol the 
rwetgage and bill of conditional sale, but sul-mlted that .i 
wax contrary to the condition* in the deed to wing * * 
More the expiration of twenty year*, the tint W™* 
limited ; he alv» denied the receipt of the mortgage amcuot 

The Court* below found that Ihe mortgagor M '««« 
the entire mortgage money, and gave a rlectte to the 
tiff a» prayed for. 

H.U. that the Court* !*|o* had tightly dccrerd the 
^||| 

The question i» this, whether, upm the pleading*»" 

.an and the mdenre lieforc Ihe Coutl beU. Ihe 
tim wa» cotuplrte. »« whctlrer it wa* cne that 
ounpieted ? Now. Mh nartic agree that P* 5 ^^* 
never delivered ; tint i‘ admitted upm the pleading*- 
dues n4 appear, however, that they other*.** 
tne contrary, they dispute lmth the law and 
but they agree upm the principal point on the p*»°J* 
The defendant also denies the receipt of the purchacc®^ 
It i* n<4. however, necessary to search for prcceslen». 
case depends upon the general principle of law. 1* ^ 
says. I never delivered possession, and never 
money. He disaffirms the transaction. (•'/'• "" 

h , fk ). Raja Oodit purkash Sing r. Henrv * 
TISDELL. (1849)4H.tA.444-lW- aP 

REDEMPTION OF. 

- *! 

U,lur, a, It — Mitrt{agit / rifiti cn-U>' " 

/e If ft lichen er le lextru ef Afdiieni—Md'* 1 ''' ^ 

A deed of conditional sale, dated 13th of June 
executed in respect of land in the Madras Pita • ^ 
vided that the mortgagee ‘huuld hold 0 . , 

for five years, paying the Government U»1 

mortgagor shMd re pay the princinal and rtd«n • ^ 
on the 10th .4 June. Itl3 and that, rn default, ^ 
gagee and his posterity should enfc 1 ate0 a« 
transadion was an alfeolute sale, with the ngH ^ ,br 
Ihe same 1* gift. sale. cic. In a suit , r« ht f , “• 
mortgagor’s representatives for rdcmMtofl 10 I 
UJ that the interest of the mortgage* 
according to the terms of the contract, by- the ^ 
of the mortgagor to redeem at or before the time 
in the deed. 
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MORTGAGE- CONDITIONAL SALE- MORT 
GAGE BY—<CW/) 

Mortgage for teim-(cW.) 

REDEMPTION OF-(lV*tf.) 

The Judgment of the Court l»cV« »—f that an uMtftr 
lion lay on the nwUftigiv to do seme act I? way ■>! 
enforcing what i> not u-iy cntuvlly termed the pnulty: ami 
that there Could Lr l»> adverts: |ai>x»iun ag.iin.i the 
mortgagor until theft had Ivrn .1 Under ami iefu*jl >4 thr 
mortgage money. Hut this assumption impfio tha» in -one 
way or other the light' and obligation* of thr p-itK' a« 
defined by the contract hail l»etn quafifcd by a known lule 
of law. But no *u»h qualifications have Utn iutrodwed. 
as in Bengal (by Regulation XVII of |*0b). I* any ml .4 
legislation into the Statute law applicable to Madia*. The 
English doctrine of "the equity «.l KdemptMT »a* unknown 
to the ancient law of India; and if ilcuuhl Have 
introduced by the decisions of the C<«nt> ..f the ta-i Irv'ia 
Company, their Lordships van find o<» *u.h «uir*e ••( 
decisions. In fast, the weight of authority xtn * t<* Ur the 
other way. It must not. then. I* suppwed that in olkming 
this appeal, their landslip. dc*ign to <E>twrb any iu> of 
property established by judi.ial de* h<n* *•> l» form part 
of the la* of the Forum, wherever *u«h may prevail, of U. 
aflevt any title founded theroai (5712). f !->J 
ChtlMtfcrJ). I'amBimtAMIM VlXCATARUW 
NAICKEN. (1870) 13 M I A 660 • 

16 W. R P. C 36- 7 B L R 136 2 Snth. *10 

2Sar 623 

- tifiry of Itrm—Rid/mfiiou It fort—Right .A— 

CrMt'Uftiou of morlfligt Jt.J. 

Where a mortgage try way of condilimal *ale provided 
that "the *ale would be 1 an.filed on the paymmt of the 


MORTGAGE- CONDITIONAL SALE- MORT 
GAGEBY-(CW) 

Mortgagee under. 

- MarIgatr-mmtj—SMt ftm—Dwtt in-Poi W »on 

1 * ««a utitu of—Right to. 

Ih a Iwmd. dates! 10th February. 1857. G mortgaged a 
>rtlain village to the appellants. and their father as purity 
fee a kun. The bund provided that. “ If I fail to pay the 
nveyy a"Iipulated. | and my lieirs >hall withsit objection 
*•*■**■ thr Ktllrmrot of the 'aid village to be made with 
}•■»'• The n**!igag»\> lwoughl a suit for the rc-vmny of 
the mortgage debt, and obtained a decree for the *ati*fac- 
f ice« of thr arm-ant decreedeither by the- defendant him*e|f 
oe out of ibr mortgapd property. Thr decree. however, was 
n<4 elected in that way. After two year'’ delay, the mort- 
app.ied for emotion of their decree. Isit in a 
diffortit way. After stating that the money had not been 
paid avxtediog to the drsrre, they 'aid the enforcement of 
the *-«A:i.*v of the bond wa' then just, and therefore they 
prayed that the f-U po*H"ion of the village might be given 
to ibetn in perpetuity. and the defendant be ielca*cd from 
liability under the decree. 

U.U. that the pn seeding* aUnemmtionevI differed 
tT.ti<rly fn«n thon wliiih would have been had by parlies 
diiitir'l under a iked »f tondilional salr to an absolute 
1 iutvrrsl. 

If the law did tw< imiwx up si the mortgager' thi nrct'- 
*r*y of taking pOMsdings fi« frwtxlo*ore. they would have 
| bought thrir *uit for the pJW'nn of the estate. If the 
law iiquiml them to take piwmlinp fot foieclosure. they 
would have taken Mwh pr«et»liag». and aftet fom Insure 
would have »o»tl for pou*e*ion ; or pomibly, having regard 
to the nature of the property and the terms of the instru¬ 
ment. they might have surd to compel a specific performance 
J ihe undertaking of thv mortgagor to cm* a settlement 


amount of consideration in nine year*." M4 that the *aid uf the village to be made with them. Hot they vetlainly 
provision Wa*.mainly amUgucw. and tlul on the im»Ii» 
lion of the contract of mortgage alone it might I* said that 
the tight to redeem accrued only at the eapirathm ,4 the 
period hied. (.I/e. .Im.tr Ah.) Bakhtavmr HECfJI 
t. HUSAlNI KlIANAM. (1914) 41 I. A 8*- 

36 A 196(199)-18 C W N 586-19 C. L J 477 
(1914) M W N 411-15 M L T 389 
16 Bom L R 3*4 12 A L J 470 231 C 335- 
1 L W 813-26 M L J.*74 

— ■ kifiry 41/ t,rm—RtJtmfheH hfert Attn— 

RtgMttM XVII <’/ \m-/"ffh.4i,hl, !• ,lh/ M . tf. 

In Bengal, in case'to which Regulatkn XVII ,4 1«06 
docs n>4 apply, the- interm of a mortgages, under a deed of 
conditional sale become' abs-dile according to the terms of 
the contract, bj the mere failure of the mortgapx to 
redeem within the stipulated peri-d (5 W 70). That Kcgu 
Ution allowed A OKXtgigor, who had executed such a 
security, to redeem at any time Wore the mwtgagce had 
finally foredoxd the mortgage by taking the ptwtedmg* 
which the Regulation made ewential to f.efcVAnre (SID). 

That Regulation had of it*elf no force in the rrendmey of 
Madras. And their I/edship* cannu find either in the 
Madras Regulations or in the Acts of the Indian LrpsU 
lure subsequent to the Charter Act of 1834. any Act. I* 
which similar provisions have leencru-led for Madras 
(5<>2). (U’d CMmthrJ) P.vrTVBHIt'VMir* .'. VLN 
CATAKOW NAICKEN. ( 1870) 13M I.A 660- 

16W.R.P.C.35-7B L R 136 2 Suit 410= 


would not have surd for the mortgage dtU. or taken a 
•h' ret in the form above iiwntioncd.:*:,. for the satisfaction 
of the am. ont drcirvd either liy the defendant bimseff or 
, out >4 the mortgaged picpcrt). (iOKUl.DOSS v. KRIPA- 

MM. (1873) 13B.L.R 205 - 3 Sar. 279. 

- Pm it 1 um Utfu Ay. untk»*t frtfcr Itrtthikrf fr*. 

u/JikC—f.it.tm.Ht mil again! him Ay mulgagtr in tait 
*!—Rl{it rf. 

Under the Bengal Regulation XVII of 1806, the mort- 
gapr c* hi< repre*mtatice had the right 1 o take legal 
preceding' with a ciew to forcxlosure; and that forrvleisure 
he muld have obtained, if. after the proper steps had been 
taken, .he represmtativo of thr mortgagor had failed to 
redeem within the time limited for that purpo* liy the terms 
of the Regulation. Hut there was no right to lake poves- 
sic* of the property without the proceedings prescribed by 
law. If he does so take p<*sessic«. he is a mete trespasser, 
and the mortgagor or his heirs will be entitled to sue him in 
ejectment as sock. (Sir Arthur Jl’i/r™.) SHEIKH HUB 

All r. WA2IR UN NtSSA. (1906)331. A. 107(117 8)- 
28 A. *96(508)=3C. L 3 601-10C. W. N. 778- 
3 A. L. J. 712-1 M L T. 297 
Nature acd incidents of. 

- IlitUrf *( In -ilk rtgari to. 

Mr. Macltxrsm. in his work upon mortgages thus ac¬ 
curately defines this form of *cority (mortgage liy condition- 
al sale). He say*: "The nwxtgage bj conditional sale. 
•Rot kuUla: or ’Hyr-bil wufa.’ is that in which the lorrow- 
0 O', cow I rt VA " ,lk,B R him ^ lf po>**>lb liable for the repayment of 
i Bar. vto. i can< covenant* that, on default of payment of principal 
and interest 00 a certain date, the land pledged shall pass 
to the mortgagee ‘ Such a mortgage might or might not he 
usufructuary. If usifructuary. it usually contained a stipu¬ 
lation that the usufruct should be in lieu of interest. The 


-Suit for—limitation. Str LIMITATION ACT or 

J908-ART 148. (1914) 41 I. A. 84 = 

36 A. 195(199 200). 
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SALE- MOBT- 


MORTGAGE- CONDITIONAL 
GAGE BY—(f *tJ.) 

Nature and incidents 0 i-(Con/d.) 

cffnl of -u«h a stipulation was rao*RM In lepsiatioe in 
consequence «l tH.- law* against usury. bat ba>. by Art 
XXVIII 1*55.1•*« lestmed in it' irntgrity a* to all 

contracts nude «l.requmi to the passing *>f that Act. The 
fv«cnlial characteristic of a mortgage U coedit i.*al sale 
was. that on the breach of the comKlim the vretfiail execut 
,d il'tlf. anti the transaction wa* c I reel and l**anw <«e • ' 
*|K„Kne sale without any further art of the yurtio ci 
accountability Utwien thrtn (248). (Sir Jamet ll‘. C/Jnlf.) 
THUMBtSW.OlV MUI'ELLY MAHOMED IIOOSAIN 
ROWTHEN. (1875) 21 A 241-1M. 1(156)= 
3 Sar. 531 - 3 Sutb 198 

Ordinary mortgage or. 

- Evidentt ■ 


MORTGAGE- CONDITIONAL SALE- MOBT 
GAGE VT-(Ce*ti.) 

Plea of mortgage not being a-Privy Council ap- 

peaMCW) 

une by conditional 'ale (Leri Phillimore .) RtM 
kiscn Singh r. Mahomed abdul Sattab 
(1928) 30 Bom LR 852- 1C91 C. 574-21L.W.248- 
32 C. W N 1149 - 24 N L R. 186-48 C. L J. 570- 
A. I R 1928 P C 165(2)-55M. L. J. 292(295). 


Redemption of. 

- JnUr/il—A’/Hli and frofin rtf/M h mortgapt in 

tutu of Lpl-Atf* *f- Mortgagee 1 Hah lily ci to. 

S'. 8 and 9 of Madras Regulation XXXIV of 1802 a 
tended to Madias, the provisions of Ss. |0 and II of Brapl 
Regulation XV of 1/93. Both these Regulations woe 
I passed with the object of fixing the legal rale of interest. 
1 and of preventing the taking of 


interest in excess of it: 


In thi' <a*e the question wa* whether the mortgage in | aftd ^ haxe ^ been wholly or in great part repealed 
question was ordinary or one in the nature of j „;, h Mry u „ by- Act XXVIII of 1855. The clawes 


IjY-til-vuffn or dfcil of timditional sale containing a sti¬ 
pulation that, in default »f payment within one year, the 
interest of tl* mortgager sh.tokl become al«**4ute 
The Courts Irlow ton urrrntly found on the evidence 
that the mortgage was only an ordinary mortgage, and their 
l ordship* accepted the fadirg. AGHA HUSSUN KHAN 
Hahaduok r. Mussumat Janee Begum. 

(1872)8 M J 149 


r»o« 


Origin of. 

— ■ —Perianal h.ihlity in -/Vmiw far— Ntutity. 

Mortgages hy conditional »alr umler various names ate a 
common form of mortgage in India. This form of mott< 
gage is 

contrary tn the pre«««pf» of their religion to lend money a' 


in question affected wdy that part of the contract 
under consideration (mortgage Ire Bye bihmffa or Ku< 
katula usufructuary) which related to the usufruct of the 
property. As to that they may have made it necessary, 
contrary to the intention of the parties, to take upon a rt 
demptionan account of the rents and profit* as 
Mortgagor and Mortgagee in possession, compelling 
latter to set what he might hare received in excess ol leg 
interest against the principal ; but they neither extend 
the time of redemption nor imposed upon the Mortppt' 
when the Mortgagor had failed to redeem within the dip#- 
bted period, the oHigation of taking any judicial on* JJ 
make his title absolute (OT 


«. ban 1 ™ hMiml •Jj r p; n 7„ H , (<)IIEI ,VpMTUW 


interest and obtain snurily for principal and intetr*l. If 
so. one would expect to find that the transaction w<«ikt. a» 
far as |»**iMe. I* made to assume the appearance of a *ale 
It is not necessary in a mortgage by conditional sale "kot- 
kubala" or "bye biluuffa- that the mortgagor should make 
himself personally liable for the repayment of the bun (Mr). 
''Lord fXivey.) BALKIBHAN Das r. I.ECGE. 

(1899) 27 I A 58-22 A 149(159)- 
4 C W N. 153 =2 Bom L R 523 = 7 Sar 601. 


Naickin. 


Payment on date fixed-Fallure. 

- Pi ght> of far tin OH. 

An ordinary deed of conditional sale impHt* in terms a 
sale of the interest of the party which is to become ahsolote 
and conclusive upon hi* failure to pay the stipubted sum at 
a certain date. Such a contract would, independently of 
any rule of law to the contrary, execute itself and the 
remedy of the party upon it would, if he were out of po» 
session, be a *uit for possession. GOKUUXKS r. KR1PA- 
RAM. (1873) 13 B L R 205 =3 Sar 279. 


Personal liability in 

-Provision for—Necessity. See MORTGAGE—CON 

ditional sale—Mortgage by-origin of 

(1899) 271. A 58 (66)-22 A. 149 (159). 
Plea of mortgage not being a-Privy Council appeaL 

- Maintainability for frit time 1 *. 

It would take a great deal of examination before 


mortgage is a moct 


could be determined whether or not a 
gage by conditional sale. 

Where, therefore, in the pleadings, in the court* below, 
and in appellant's c*e before the Privy Council as originally 
printed, the case was proceeded with on the footing that a 
mortgage was a mortgage by conditional sale, hold that the 
appellant could not in the arguments of the appeal be 
flowed |u raise the contention that She mortgage was not 


(1870) 13 MI A. 560 -16 W B. P-C JJ* 
7BLR 136“2Sutb 410-2Sir 62o 


Pi (At oi—Induction! in d/fd itltlfof Hdtal 
that it ihon/d A t a mortgagt-Ntt/Hity. . ^ 

The appellants argue that the language. «h«»hef 
Transfer of Property Act. S. 58 (c). or of the 
(Bengal Regulate I of 1798 and Regulation 
1806 ). shews that in order to attract tbeir prmtn«* 1 
must I* underlying ostensible arrangements for *a*» ' 

suUtantial intention to secure money advanced. J* . 

•ntend that a ccxd.ttooal» 


pnetdent*. on the other hand, contend that * w -- , ^ 
t*cx«ys subject to an equity of redemption by (ojee 
Regulation* before mentioned, independently - 
ations in the document that it is intended to be a mod* F 

.-.i .v.!. t ..a. W..J net c* 1 "^ 


This is a question on which their Lordships are po1 
on to express an opinion in this care, for the rfo '° rn , j 
question contain important indications of the f> 
the parties (67). (Lord Darty.) BaLKISHA> £ 
(1199) 271.A. 58 = 22 
4 C.WN. 153~2 Bom. L B 623 = 7 8M- 


I.EGGE. 


- Pi fit of—Regulation XV U of 1806-^,., d 

In the put of India where Bengal Regulation X'« 
1806 is in for. e. the tight to redeem a mortgage b > 
ttonal sale depends entirely upon the Regulation and rt 
the term* of the condition (Il5). (Sir 


(IIP). (Sir A''~ p - pSHA p 

Sayvid Mansur ali Khan r. Babu Sarji ^' 7 ,j. 
(1886) 131 A. 113-9 A. 20 (23)-4 ** 

•The effect of Regulation XVII of 1«* 
troduce into those part' of India to which o 

a miles the Enelish dcs-irinr of an eouitV of red«® l P , ,^?t ( 


applies the English docirinc of an equity ol i"M. 
applicable to the class of deeds referred to 10 
(Lord Datey) BaLKISHaN DaS v. LEGGE - 
(1899) 27 IA. 58=22 A. 149 (1601)^ 0^^ 
2Bom.L-»-^ 5 7F 
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M0 OAft A p°RV C , 0ND A TI0NAL SALE ~ M0BT MORTGAGE-CONSIDERATION TOK—(Could. 
Sale w«u contract I., ce pnrcbaee or. Ad.ms.ion In Knd of r«elp. 

- Stt DEtl!—C onstruction or—MoRTttaitt <>k 2^--«*“•«- - *Sat the deed vac fieri- 

SALE WITH CONTRACT LOR RE Pl'RCHASt Tke fad that .L, 


mm CONTRACT LOR re PURCHASL , 1U fact that the -wwtgagee had not debited fad in 

Terms Of-Modificatlon Of. fc » wmn lo the Government f« income tax in roped 0 f 

- Zaw /vr /C/-; <*/■ mortgaged frofertj h mortgagor 00 t** *•< bond has no weight in i hanging that 

It...; I. .. a.. . II t • Mbs (/ t' u*fiir \ V lU'in Htm. n 


MW- (£W ,!/«.«.) N'AWAB .MlR/1 A LI Kaimr 
R»MaD»'R r. IXDAR PAKSHAD. 


(1896! 231 A. 92 - 23 C. 950-7 Sar. 63. 
railureof mortgagee to prove-Decree for 
sale or accounts in case of 

-.Votlgigee’s ngkl to. 


knamito mortgagee's'.a—Ponuiou take* if mortgagee Morru.) NAWAB MlR/t A LI KAlMR 

under-EHa! of. KtHADUR r. IXDAR PAKSHAD. 

Plaintiff purchased certain properly from drfadaatV Die (1W6 > 231 A. 92-23 C. 950 - 7 Sar. 63. 

husband under a deed of conditional »afc and an Uttar. Or. Failure of mortgagee to prove-Decree for 

the day before the rlate of the Bill of sale. defendant*' has Sale Or accounts In case Of 

band granted a fa*, of the mortgaged promise. f-w thtre i-.1 /ortgige,', ngkl lo. 

years ostensibly to the son of the plaintiff, ami took tkcorre On thr di«»olu!i.« nf fiim/’ of which ,1-. 

spending kal^ia, fan, him The „an. Uthe fax a «, ,* ^ panne^^/and Ea^t ^X^ 

lwam. transaction, and the- lean-, th-ngh taken ,n the name „*•». taken <n rt b, the reptadent. On r «.f the lahiSfa 

°f ( h-'-:- J |fa^fl.«fa«<*"|fc»»»«k«mn»adii; 4m*tmOb, firm p. For 

colour of it chained poteen of the m^ged *<•«> ,k th(tt ** b, the recent to firm 0, he e» e . 
Having obtained an order in proceeding' taken t-> ntesk-e rated a it rare and a niimr. r .„d . lu.. , r . 

* W-* Yf-T" oS^Z’^SSaJL^iS^JS 

instituted a >uit to perfr t hi- title u> al-Jutt owner of the pr .. V «... i , .i 

! e j?s5i thirst sdi 

.no latter «. qualified that of the t«o former, that the ««l tlu , uken , ith lhf pio M( in(l ,£ ^ )' 
gage mu't be taken to f - J **•«*date.showedfala»<»4d«fo^ fa 

the term o 1 yea.', ami that until the expn .lmnof k term ^ llu , the X^xdft exnutetl ,« in fav<*r of V 
the plaintiff was not at l.k.ty » «-k« any Mep t.«a,d' ,fa Ultt reprinted that he «* king p.^l U 

... asvassiiil; 

oWigatiwn nf the leas: ami i laim the km fit of it f J55 6j. ^ M , n , |)fou ™ 

That tranxcthA ha ; ken hekl. ami nr.^.ly hekl not to 3 UIC , ht w . rl£ it lb f J n<1 ,^ ( ^ had nut at ,L 
effect that for *hi.h n m> mhm j desp»»*l. r<: to xx ( ,4 ^ in «hfa to firm 0 

the plaintiff, from the liaUhtie'. .^1 ijoveWmAead //^,ha. the yfain.iff had failed to establish any case 

vantage' of I nH-tgagf m M.H h" .an d k I fafa, fof a faOto« for an MOMt (179). 

I.l. c ... .V.l .1 . .. r.il.1 iVk.lt 1. .11 • 10. >1. t • «. r. . . « . . _ 


taken lo do nhat it »-» ncrer meant to «k.. n;.. mr-lif, the t W. •,« 90 of the Tranvfe. of Pioirrtv .« 

terrm ol the conditional *ale {)%). <Sn J*m> Cotrik.) j„ rffe, M ^ c p c ^ ^ ‘ , ' 

FORBES ...AMLLROOMSSA *£*. fa—again* a decree , 0 , 

fsMkKl.Vsfr 1 M -“Kmortgage.ifmxadqdtted. hasei.her a, 

1 Snth 621 2 Sar IN .he hear.ng been proved b, the plaintiff or ha' been a*er. 
MOBTOAOE-CONSIDERATION FOB land after the hearing by an account then directed on. of 

Admission in iiond of receipt of , t if '1 ** 

-Denial of correetne**of—M*atppw» fall4. *cSSS^.\SS mSSu£SSS'^ ^ 

, ' CT “ S V ' r "S'l?i*IA'ui/tli) nmtOL W. 368 - 26 Bom LB 6610 

n « D - nc - 1870) 13ILI A. 551 6 W> (1924) 2 M W N 559 A I B 1924 P C. 192- 

-PrcMRiptfai from—Hea of w> coeMd»ra'»o by 35 M LT. 16U29 C.W.N 438 - 86 IC. 259 

mortgagor-Onu' of proof >4. Str Al»MlSsiON-« oxsi 47 M L J 168 (171) 

DERATE—DEED— fiONSIDlRAmxPU..^ ^ | 0nMof p l0)f ^ ^ enfeice oortgage . * 

1 C. 163 and (1899 4 C.W N. 82 (83) *? b, 0 B K h ‘ 10 ***** a Q"*n nheiher. 

AND ADMISSION—CONSII>tKATH»N—MORTGAGE bond. the fact that the plaintiffs held a regularly 

(1876 ) 31 A. 1(6)* 1C. 163 and "“‘•t * 1 "»cW bond, the onus of proving consideration 
(1927) 54 M L J 208 (212) ‘"l 1 * ®°"PP «*y on them. {Mr. Am„r Ah.) ADAPPa 


(1924 ) 2 MWN 559 A. I B 1924 P C. 192- 
35 M L T. 161-29 C.W.N 438 - 86 IC. 269- 
47MLJ. 168(171). 

Onus of Proof of-Sult to enforce mortgage. 

In a suit brought to enforce a mortgage, (We whether. 


-Where, in a suit to enforce a mortgage deed nhi.k ; r C *J2^ A - 


acknowledged therlue r^eipt of coasderatMi. thedefend '1926)88 IC. 168 -A I B 1926 (PC.) 114(116) 

ant rlenie I that any con'i-leration «a- given for the bond. -Admission in bond of receipt of con'ideration- 

ktU that, on the plaintiff duly prosing the moetgage, the Effec». Stt MORTCACE—CONSIDERATION FOR—AD- 
hurden wav wrlwbtedly upon the defendant of proving MISSION IN BOND OF RECEIPT OF-PRESUMPTION 
absence of con'Weratioo (199). (Air RtMrt P. Collier.) FROM. 

“•““"i&.uo,,,.™. 

4 Sar. 574 >-B k Js No. 86. j n a ^ bright by the plaintiffs to enforce a mortgage 

- PreiumftlMi from—Pin u/ «> <**uJerotum *y, made in their favour by the defendants, it appeared that the 

mortgagor —0<rue of Proof of—Sk,fhm( of— n/.ne Ui defenrknu came under the purview of the Deccan Agricultu- 
relunu of mortgagee—Iniereii h,i debted tgtimri k,m in ri*s Act. Quaere whether, by reason of that fact, the one. 
-Efiet. was on the plaintiffs to establish clearly that they paid any 

The onus is on a mortgagor who seek., to ge, rid of his ctmvideratioo foe the mortgage. (Mr. Ameer Ali.) ADAp. 
liability under a regUtered mortgage to shew clearly that, pa r. GaSDaPPa. (1925) 881. C. 168- 


contrary to hit own admission before the registrar, he re- 


A. I. B-1926 (P. C.) 114(115) 
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MORTGAGE-CONSIDERATION POR-(C#-//.) 

Presumption as to. 

-,\dnii*»iun in l->n<t «>f rueipt of con'idef-tKC— 

Effect. .V.r MOKIfi IGF—l*«NMDFRAT|KX FOR-APUIS 
SIOV IN IIOXDOF RECEIPT OF—PMSCMniON FkO'J. 

-— —Interfit—Son 1 lemanJ of. ter 12 jean — kin!. 

When, in .1 suit lo nfaltV a mortgage. wa* 

whether any ioii*idcr4lioii «-' giun f>* the mi is t»>orl. bold 
dial I hr aliMMW r of an> demand of inhri'l from the time 
nf dir mortgage money luing dm- 1 <» ihr date .4 ihr *jii. 
nearly Ittvhc year*. <mainly of ...me weight (l'»l). 
(.V,/ K k'ii I'.Cdlui.) M ai.HU I’VksHAH j. GtjAIHlAk. 

(1881; 11 1 A 186 11 C. 111(116)-1 Sir 571 = 

R h J s No. 85 

Proof of. 

- Quantum, 

In a >uit brought 1«J dn- plaintiff' lo t-nfi>r«r 1 n-.rtg.ge 
made in I heir faoan In the defendant*, the q-.e^tion wa» 
whether there na» n»n>iileiali'*l for the tiMnigaijc. 

The Sili-Judge di»mi'*ed tbeviil on the grand dial ilk 1 
plainlill' had tailed lo proie Consideration for the mortgage. 
Hi* deVue wa> leU-ind on appeal ii) lh« High Court. and 
the«laim wa* desired. 

Oil appeal iheir Lordship* held, mi a oWnalien of the 
evidence, dial ihe judgment »f the High (Vari wa» right 
and ciuglil to be affirmed. {Mr. Amur Ah.) ADAPT.A r. 
GaNDAPPA. (1925) 881. C. 158 ■ 

A. I R 1925 (P. C.UH 
Substantive case of mortgagee as to. in suit to 
enforce mortgage. 

—- hail me to make out— Appeal—Shitting of fraiW 

in—Permiinbibly. 

A mortgagee- mid lo enforce hi* mortgage. alleging that 
Ihe (unsidmliui lliciefor had been reversed in U'h In ihe 
nmrlgapif. The mortgagor denied cnn.idrratioa for ihr 
moilgagr. 

UtU that die plainlitf. who had maeh a MilMantive <4*c 
a* lo Ihe consideration for hi* mortgage anil failed lo nuke 
out ihe same, could nol in appeal bit allowevi lo ' 
ground and urge that Ihe mortgagor a.cepted Ihe cisil 
liability of hi* brother for hi' alleged defalcation*. (Lard 
Smha.) SKI H Ma<’.\N\IAL j. DAkHlklULCHOWI'HkY. 
(1927)5 O W N. 226 - 30 Bom L.R. 296 1071C. 113- 
17 C. L J 222 * 27 L. W 523 I L T. 40 C. 124- 
21N. L. B 10-A. L R. 1928 P. C. 39- 
54 M L. J. 208 (218) 
MORTOAOE -CONTRACT TO GRANT. 

Mortgage or. 

-- T/lt—C>'H’t’H<tlOH *f JttJ. 

The question was whether a d**umtnl wa. a mortgage, 
or was merely an agreement to mortgage for R«. 341 if that 
amount should nol be paid at a miI-h^wm dale. Il reviled 
lhal the Ks. 341 were due. The executant then said: " I 
will pay up Ihe amount mentioned al.ne In ihe month .4 
Phadoon 1206. F. S." And ihr* he 'aid: - Peradxmture. 
if I dioultl fail lo liquidate or make guxl ihe <om al«ve 
noted at the period herein slipulaled upon, (hen Ihe xillage* 
of A and S with the exception of Mouzah 0. which is held 
under a mortgage Kama lion <4 prior date by kayah A. 1 
will mortgage the Said pioperly in lieu of Ihcamounl 
aforesaid." 

Held that Ihe dceil was tun a mortgage al all. but was 
merely an agreement lo mortgage for R'. 341 if that 
amount should not lie paid in Ihc month of Bahdeon 1266 
Fusly. Rajah Fi’Pzund Ali Khan Abdul Kazak 

(1872) 8 M. J. 181. 
Specific Performance of. 

- Indtbtidrust ot defendant— 7 rutamount of—Agree 

mint to five mortgage tor—Strade per for mane, of—S*u 


MORTGAGE-CONTRACT TO GBANT-(Ce«/</.) 

Specific Performance oHW.) 

V mortgagee tor—Maintainability—Relief to be granted 
m—Indebtednen not avei tamed before mil and rapab/e of 
briii ( aver tamed . nly on taking aeeounti. 

In a Miii for ihe specific performance of an agreemerl by 
the defendant to give a mortgage to the p'aintiff for the 
am* miii in which the defendant might on taking accounts 
lr found to be indrhted to the plaintiff, be/d that the pro 
pelt)- U-rng identified and the term* of the loan Uing fixed, 
afoity would enforce the agreement, unless there were cir- 
cun.'taiKes which the Court would consider sufficient to 
ju*iify the unqualified nfu*al on the defendants part to 
tarry ojt it* terms. 

Held further that, the agreement being one to give a 
mortgage for the tree amount of the indebtedness, whatever 
it might I*, the fait that the action wa* begun before the 
a<i'*ir.t was settled did not depriie the plaintiff of all right 
to irbef. 

Held tlw that the true relief to which the plaintiff 
wa* entitled was (a) an account of the amount due, 
and (4) the execution of a proper mortgage to secure that 
*wm. [brd Bnebmuter.) JEW AN LAI DaGA V NlLMANI 
CHAlDHUki. (1927)551 A 107 - 26 AL J. 124 - 
(1928) M W.N 151 30 Bom.L R. 305-1071.C. 337- 
47 C L J. 302 ^ 32 C.W N. 565 27L.W.740- 
7 Pat 305 AIR 1928 P.C. 80-54 ML J. 325. 

- /sau—Afteemenl to pit mortgage and to /ale— 

Sfeeide ferformanee of—Tv* parti ean/y leparab/e. 

In a »«it lirought by the appellant for specific performance 
of an agreement whereby the re*pondent agreed to accept a 
kon <4 k*. 40.000 from him. and to grant him a lew of 
the i«*f»mdent» rrmindary for 19years, it was contended 
that 'pevific perf<finance wa* not the proper remedy, be- 
1 *i*e the nurtrait wa* a ouitract for mortgage. 

HeU.mn rukng the objution, that the contract being 
one iv« owly for mortgage but abo for a lease, and the l«» 
part' Iring easily separable, the plaintiff was entitled lo 
speiifk performance (232) 

So far as ihe plaintiff i* concerned, he i* bound, if he 
a'k'for the lea*e. to grant the loan. And he is willing to 
do that, but he is aho willing to take the lease without in- 
si'ting on the loan It is true that it would l«e an idk 
thing to compel the defendant to receive a loan which, there 
Uing no contract to the contrary. he might re pay at ceice ; 
oe cm rra«4tnable notice. But if he wishes lo be releawd 
fmnr that part of the contract, it will not be carried into 
etfatby the Court (232). {L*d IIMouie.) GRIGSON r. 
Rajah Ski sm aditya Dei. (1889) 161. A. 221» 
17 C. 223(232 3)^6 Sar. 416. 
Usufructuary mortgage for term. 

-Contract to grant. See MORTGAGE—USUFKUG- 

TUAkY MORTGAGE-MORTGAGE FOKTEKM-tONTRACT 
TO GRANT. 

MORTGAGE-CO OWNERS 

- See CO-SHARERS—MORTGAGE. 

MOBTOAGE-CO SHARERS 

- See CO-SHARERS-MORTGAGE BY ONE OF. 

MORTGAGE-DEBTOR 

-Debts—Arrangement for payment of-Mortgage to 

creditors pursuant to—Enforceability of—Breach of arrange¬ 
ment by some of assenting crtditors-Effect. See DEBTOR 
AND CREDITOR—DtBTOR— MORTGAGE. BY. ETC. 

(1386) 141. A. 21 = 9 A. 330. 
MORTGAGE-DECEASED 

-Property of—Heir-at-law s suit for recovery 

Mortgage thereof by decea*ed—Defence plea of—Onus ot 
Proof of. See DECEASED—HEIR-AT-LAW—PROPERTY OF 

deceased— Suit for recovery of. .,.. 

(1856) 6 M.I. A. 393 (414)- 
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MORTGAGE-DECREE-INTEREST NOT A WAR 
DED BY-MORTGAGE FOR. 

Validity ot—lnUuii alljxtd by /watm; C,-*r/ 
and M allMd h it-0„t,.r,t„i, between nut 
A decree for money ut >ikn« 4 * to the payment of future 
interest. In «M«ttti09 of the decree. the decree h.*!ct jp 
plied for an attachment <>f the villa pi ,4 «* Mtoiwtl (tkr 
xxisof the judgment-ilrlitor) f„ jm „ unl ^kk-himae.. 

included future interest on the amount decreed. aiulon 
order for sale Was issued. To avert the >alr. th,- dcfn*.Ut. 
and their father executed an instalment R»«lgage h«*| |y 
way of conditional m!c which w.i>t„ Iwvume aWlute .« 
default in payment ..f instalments The Uwl iacImkJ 
future interest on the .invent deviml. The ir..«t-jge was 
vaiHtiooed by the Court, and the eau-tkei »tiu,k off the 
file as completely di-p..s.,l of. 

In a Mil to enforce the mortgage L>od. it was f.«nd that 
there was no fraudulent misrepresentation or o*. raiment -f 
faction the part of the pbinilfl ..s,, , fc m '..tb, \ 
future interest not aimed !»y the . 1 . 
an<l the extvuling Court, however. Lilx.itcd under a n.i*tA-. 
of law as to the plaintiff'«right to rexmer . u *h intend in 
execution. And the muit K .i y appeared to h .v* U*, eftiu 
l.-d by way of compromise after ..n .■ -xamirutwa of rhe * 
counts at nhie h the fatlr.r wa« pre-ent; and rhe pL.tr,nil .U.I 
no« gain any urn«ms.ional4e advantage by the iran*.*ii<«. 

//fid. 1 h. 1 t the nil bond w*s valid and ndnnrtU Um 
the amount f.^ «hi« h th*- vill. r. had h.n onk.d t.. I, 
sold in execution (85) : Iwl that it was n-4 vafcl and »* 
cnfortcal4e for the amount in ex..-'. f th 4 i fur which the- 
village bad l*m ordered to hr wild. It? .rise. tli-igi, their 
was no wilful misrepresentation in that respe.t by thr 
plaintiff, there wa* no authority under S. 249 ..f C. I’. C of 
1859 for increasing tint am •amt (<5). (Air fiuna Aa 
tffk). SETH CiOKUI.DA'S GoPAID.U' r. Mu«U ,\m. 
ZaI.IM. (1878) 5 I A 78 3 C. 602 f609 10) 

2 0. L.R 156 -3 Snth. 515-3 Sar 802 
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MORTGAGE 


DEED OT-iCMtd.i 
Consideration for. 

Set MORTGAGE— CONSIDERATION FOR. 

Deed amounting to a. 

-I-' ’T 1 ,htH * ! nw ' 1 •hetefiwe covenant 

idLtfkto!?. V . W aUwe- ntrniione-tl amuint in 

L^r w tl ? ^ T Pr ' ,rn '- •*' "">*«•• -s. .It- 

mjml. with *ii raising any "ty.it,m <0 pa-text ; || )d , 

^ l uym^.d,hram.s 1 n. o.,his|. lhl ^ f , in ** 

/ahA jrrcanjuhAtwhwhis .dr.ad, hip,* fv, a Ns I in 
saHNaOruu of the f.emrr tun), .lull remain pledged 
hypubecatnl wlief**,, ,4 this km a|J 
7. M *“* ’* *'*>*" •* wans of mortgage 

*7? m «• «ort- 

gage b.«J (|01). [A/e /Urn/, t ) I* in Kumv 

mnch Raja Baker am kh in. MKAN 

(188219 I. A. 99- 5 A. 1 f5)—4 Sar. 382. 
Deed merely creating right to obtain tegular 
deed of mortgage or 

- rol — C*ntnftim e / J . eJ . 

B> an agreement dated 14th February. 1920. nude l«. 

mT' r'l, 1 “i (k,fin4(ut Com. 

paw)) and th- plaintilh. ihr |*lainiifl« 


and 
and that | 


Wele 


MORTOAOE-DEED OF. 

ADMISSION IN. 

Consideration for. 

Deed amoununo to a 

Deed merei.v creating right in otmx r»gi>. 

UR DEED OF MOM n:\GK OR. 

Execution oe. in on, capacity. 

Hypothecation deed ok. 

Instalment PAYMENis-BRovi'irtN in heeii for. 
Interent oe morh;agor passing under. 
Interest on mortgage amount. 

Mortcaoe:»-s under—Joint r»N.tNrs or ten.»m> 
in common- 

nature OE MORTGAGE CREATED NY. 

PERSONAL LIABILITY UNDER. 

PREPARATION OF. 

PROPERTY PASSING UNDER. 

Recitals in. 

Rectification oe. 

Registration ok. 

Sale deed ok. 

Salf. deed with contract tor re purchase or. 
Schedule of debis in—Items included in. 
Several independent mortgages to different 
persons by one. 

Validity oe. 

Admlislon In. 

--Consideration for mortgap— Admisston to to. See 

UNDER MORTGAGE—CONSIDERATION FOR. 

— Delmttcf land cxxluded from mortgaged property— 
Area of—Admission to to. Stt MORTCAGE-MORTGACED 
PROPERTY-DlBUTTER LAND EXCLUDED FROM. 

(1890) 17 LA. 145 = 18 0.224, 

*94 


tewl-4 k* la HO 090 rortwag mtei.M ih. daily lulafKrs 
ar X |« «et»t. pel annum and •«flHM.si. m 2 anius j n ik» 
maund.-i uttau pwehaK> ami hun-taelu..d 
The agreement farther prmiefcJ 
That all .tuck in>trodc . . . Shall Ik- under 
eatjo. to the KwarH lnd in their charge and cunlrJT. . 
and an J,I,v„ks .haB be made- upon -Mircry order* from 

miaiu of (Im price 

^'' u» ,Zr 

Sr TIm ' r ™i“») -wi >.„ 

W Banian* a regular riml ul nwel-ag, of the 

bml Mt^y faetwy plant* ... faZST m’ L 

lure, ami u.lding. at Unau he the sum of Ks. fi, c | a „ ... 
•wet any defiat that may be L to the Banians f.. r the ad 

.. ,U4 ' " f ,hr *ai<l agreenieiit of 14th 

k ewary. iW.hieh rd-lol to th, imnK.val4e- prupert, 0 f 
th. ( ompany. .hd wa s.n.|«i B i c a mraigagr or charge upon 
^ h pr.^ert, w„h,n the meaning ..I .V. 5S a.„l |00 0 fZ 
1 I Att. in .opst uf the »«ms - learned tlK.euudor. 

l “ * lh > ,m w«al4e property was eonecrikd. the 

u« ' f ' K !" “I 1 ; * .. “Ob 

am another o«an«,t. rr... a regular rhed of 1,101 teaee „f 

^ “T'l . .* •*«““ by 

the ( ompany. {S,r Umtttet Seedt,,™.) S|R HUktlli 

CHAND KADIW AL ?. kADH V K|SM»N. KU “ 

non T ^ ,,929 >31 L W. 330 »7 0 W.N. 289- 
32 Bom L B. 533 - 34 C. W N. 506 1231. C. 157- 
A.I.B 1930 P C. 76 58 M. L. J. 463 
Execution of. in one capacity. 

Interest of mortgagor in arxeh.-r tapjcitv if 

. 

Hypothecation deed or. 

st^saat—! b? 

a eertam rate cf mtereM. Then it went : " I | ' £ 
Ihre rnstnrmmt hyprAheeated the wh-Je of mv nr(1( l, * 7 

Uund.pa, Birha, „ 0W Jer management u,kJ« the I nConi . 
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MORTGAGE-DEED 0F-«W/.) 

Hypothecation deed or— 

|, re <| K'UI.> .Vi. and I have already filed in ihe o6ce of 
lit. Su|c linh n'lrnl a xhcdnlr of my debts >pecifyir.j; ihe 
name* of my. reditot'. I A* htirby pt-tri* and give it in 
writing. that I 'ball without any pki repay ihe principal 
with initial within ihe t.in <«f two year*. The mode of 
payment will lw. that after paving up the Shedukd deUs. 

I »ha|l fii«t of all pay np the del* coveted by ihts hood in- 
, biding inu-it'l. I 'hall Ihert after appropriate the profit' of 
the date and attend to the liquidation <>f ether del<v 
| >hall n..l lake the pcfit'.-f the date without paying up 
the pretiit rleU »iih mterd; if I rlo take ihe profits 11 
will U* for the payment ..f thi' debt. I *hall. until this 
delrt i' repaid abstain front contuc.ing other debt, from 
the lank or anynheie d-r . . When my date 
is released from management under the Ira umbered 
E'tatis Ad. I tvili immediately nr>t of all pay the debt dae 
to live «aiil banker, and will pay the other creditor after 
nards In l»*h • .»*> that i*. while the date i< under 
nunagt im-til .utrl after it i' rekaxd. thr repayment of thi> 
vlcbt will l« lh<- o‘ my fid cooridrratib. In the 
event of any breath »f cbtlXt taking place .m ray part, 
the slid lunk. i i' at likity t«»in'titutr a Miit within the 
time fixed in thi' Imnd and recover the money. I wall m* 
transfer or mortgage «-• any ora- the hypothecated property 
till the principal and int-reM of thi' JrW i' paid up; if I do 
•oil will be illegal . . . The* few linw have therefore 
Iwm written as an unconditional lx*»d hypothecating my 
property. so llval it may serve V a document and be of u* 
when required". 

//(■A/, on a const met ion of the document, that it wa* a 
mortgage of the date and nothing the. that it contained 
no pci'onal covenant by the re*pon«!ent to pay out of hi' 
IKtvmal mtate. !<ut that it wa^ a mere contract to pay out 
of live hvpol(treated date (J*5 6). 

The lived wa» a mere hypothecation of the taluka winch 
wa. then under management (87.) (Sir Bino Aw*>.) 

Nakotam Das r . shw» Pakgash Singh. 

(1884) 111 A. 83-10 C. 740 (742 3)-4 Sar 622- 

' R & J’s No. 78 (Oudb) 

Instalment payments-Provtsion in deed for. 

- /kMl i» fay"*"* *t *"T "* 

ttnifii iif tnlirt frtftrly — Salt 4 ftriic* lktrt‘1 It rta 
hu itmi'Hnf 4 tkat iMt'ilmoit—.Vtrlfiiett'i nfl! 

A mortgage deed u( 10 31874. after stating that there 
w*' to be a mortgage for Rv 50 000 with a promise to pay 
it up in 5 years from 1875 to 1879, proceeded “ There 
fore I do hereby mortgage without prwssion to the Shah 
rada. in lieu of Rs. 50.000 the following village', together 
with all vested and contingent right.. . .and I covenant 
a> follow. -I. I will pay Rv 10000 per annum at both 
crop, to the Shafuada Saheb. and out of that arnemnt hit 
servants will first deduct the interest, whatever it may come 
to by cahiilation. and then credit the balance towards the 
principal: and in ca* of any disorder which may can* de¬ 
fault in payment of the instalment the servants of the Shah- 
Zada Saheb Bahadur taking complete possesion, of the 
mortgaged e>tate. will hold them*lves liable for the pay¬ 
ment of the Government revenue, including land revenue 
and ces*s of all sort', and having fir^ deducted from the 
savings the cod of making collections at the rate of 10 per 
cent, on the gross rental on account of the pay of servants, 
will credit the balance toward, the instalment money, at 
the end of each year, in the months of May. June. Novem¬ 
ber and December, having made up accounts they will 
note the date of realiratioo. Till the time the accounts axe 
made up there will be no claim or objection cm my part to 
set off the interest against the amount collected; on the 
other hand the amount collected will be considered 


MORTGAGE-DEED 0Y~(Cc»td.) 

Instalment payments- Provision In deed for— 

(Ctntd.) 

as amoont in deposit." At the end of it the instrument 
provided :" Should, on the expiry of the term of this ins¬ 
trument. any money remain doe. then, till the payment 
theuof. posse"k«n will cbiinue according to the terms 
herein vet out. If I do not accept this, tlien as soon as the 
breach of promise occurs they will at the end of the year 
realise the whole amount of instalment by sale of the vil¬ 
lages and of other moveable and immovable property be 
kmging to me. Shoald in any way any objection be raised 
by me. oi by my husband, as between us or in Court, and 
it will be void " 

HtU that the readable obstruction of the deed was 
that there was an ab-olute power to the mortgagee to tale 
possession on default in py ment of the instalment, but if the 
mortgagor objected to the mortgagee applying the rents in 
reduct mv of the principal and interest, the mortgagee might 
*1 the mortgaged property and the other property whkh 
was brought the security. in order to satisfy the debt (6). 

A cflotruction whi h will give effect to all the parts of 
the ir'irumcnt it that the words. “If 1 do not accept this” 
may br referred to the pit which immediately proceeds 
that psvage. namely. that which prov ides for the setting off 
the intere* against the amount collected by the mortgagee 
when in pulsion. The other construction would not only 
not give the proper effect to the first part of the instrument. 
l*t it would also involve what could scarcely have 
been contemplated by the parties. m„ that the only *«• 
ri*y. the only remedy which the mortgagee would have if 
the mortgagor thought fit to in.i»t upon it, would be that 
upon default in payment of an instalment he would be 
obliged to sel a portion of the pioprrty so as to realiae the 
amount of that instalment. That can xarcely have been ip 
the vontempUic* of the parlies (6 ). (.Via Ritkri CcuJl 
DEPOTY COMMISSIONER OF KAE BaRELI r. RAW* L 
Sisch. (1884) 121 A. 1 -11C. 237«4 Sar 685- 

R. and J's. No. 87. 

Interest of mortgagor passing under.. 

-Executor—Mortgage of all right and title in property 

by—Interest in pcoorrty as executor if pams under. 
EXECLIOR-CONVEYANCE HV-RlCHT AND TfTtSjR 
property. (1914) 411.A. 189-42C.66(W) 

■ ■ ' Har-at-Uw thimiK[ fr,<f,rfy undtr meturrari h 
Jetmri Mfrtgut 4preptrty by-Httr-al lcri 
m frtftrty ft c*/y mtbtrrtri mitral r/iimtJ ty '' 
/Miv' nrJtr—Tat. 

A Mabomedan of the Sunnte sect died leaving benand 
him three widows and a son. The son claimed the «bw 
property under a mokurrari alleged to have been granted to 
him by his father. The Sb executed a mortgage bend i 
fatuar of S, which ran as follows;— 

Whereas in all Rs. 2413 4 0. art jnstly due to 3 
methedecUrant; and at present having taken Rs.2.386-U; 

inca*h. .. . hence cancelling the former bonds. I executetnij 

bond for Rs. 4.800. and de.Ure and give in writing. Ih» ‘ 
'hall repay the said amount, principal, with ,,, 

per ver.t per men^m. in full on 3(ih of Magh. 1274- • 
guarantee for the payment of the amount in ‘l®* 11 **/. 
mortgage 8 anna* of the entire 16 anras of mehal T. 

1 have i' my property, and mokurrari in my possession 
holding up t the date of the execution of this d*d^ 
the further sati*factib of the banker" (•''). "I b*” 
mokurrari pottah of the mehal mortgaged in this bom«) 
the banker." meaning that he had deposited with 
banker the mokurrari under which he claimed to hold 
whole estate from his father. 

The mokurrari was subsequently held to be a 
benami tiansaction and thereupon a question arose ujn* 
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MORTGAGE -DEED 

Interest of mortgagor passing under-(C~/J.) 

the construct!.*, „f the mortgage hood. wkiher it »«* 
merely a mortgage «4 the mokurrari «hi h ik 
alleged to have held from his father. of whrtkf it wa* a 
mortgage of hi» eMatc *. far a> he ,ndd ,barg. H 
H<U that the m..n K jg^. operated ,(* m ,„ 

W ‘ ? U,r - Jn ‘ l ** ,hr m-Aurrari 

h ‘ M ,T " V' m « l «*» him •* hi* father 

B ' ,nu< /Uv,i) - Stop Bium nos 

SEIN *•. DOOLI CHUNP. 

(1878) 51 A. 211 4 C 402(406) 3 Sar. 853 
-~ S « Mortgage—suit to enforce—Degree is 
— Execution hi— s\i» in —Iniekfst passing 
UNDER - (1919)11 LW 241 (244 5-. 

Interest on mortgage amount 

- Stt under MORTC.tGE—INTEREST ON AW. If SI OE. 

Mortgagees under-Joint tenants-Tenant* in 
common. 

-Tot. Sn Juint Tenants—tenants in oimmun 

—Mortcace to t«o persons as. 

(1919-461 A. 272(277 8 ) 47 C. 175:179} 
Nature of mortgage created by 

ANOM HOI'S MORTGAGE. 

..mr/,-6 

Exhibit 
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IIOUS MORTGAGE. ,nt “W •» a -umUnation ,.f a simple, 

<imf/e,w,/Mitt/ntt/mirr mi J. PP mortgage. and not 
Exhibit A in the care purported to I* a deni of "nut rn " ,, t*» X«* «hkh the provision. „f $. <« ,,r , 1 .. t 
gage with pns»c«i‘* M of immoveable properties .It— riM in 
Schedules A. II. (' and I) f..r a «am.4 II lakh*.4 r^p^. Tk<*ly .law in ik 
with interest at 10 annas per imt p«r month.!.. I* '‘‘^sl'y i»»lan^ 4. Urn 

<„an iV... n .... to inihk* .K. m....... 


MORTGAGE-DEED 0F-(tW4.) 

Nature of mortgage created by-(c 

Anomalous mokicace-((V«/j.) 

ICc itt'flnv « d '»>"Hmt of inters if 

hre e left any surplus or if the mortgagor pay anv War 

Z *£EL7, m r r* -*» MS 

.Wnx«! to have htm paid toward. ik pnminal 

' haM ■*<W K fc{i and H,.,t ,h. 

- H "T*"* >houM P 0>M- ' s J H Ihc re 
mamin, powers d.n* tk per.o .1 of his pr**^,,,. 

Jk'r s *r" oM mu|, R'igoi.sfail 

g ge ai tar appo.nlrd liimr then .he nvitVaetc skald h,i. 

,r; i - iim ■££-£ 

,fc ™ liibiliiy 

^ k rtM * l,h mo "g*c"i« 

^rrv^' u,n , ,i,j ' uiuiib ^»« 

^ * a> a 1 ^Unation .4 a vim,4, nn„t 

r.r h 4 an anomahm* 

Ad 


»lth interest at 10 anna* 1*1 rent. p.r nmoth. t..I**"ir^| 4 *^ ,h *< «£»apprai auiluM mU 

covers from the r.nt. and pr. fit*. The m-ricr* -a.... ,n ( lbt £MMUlM a.t as um w.ih.^t i„ 

• money a, ikend.4 ^ entitled 

- 10 (/"< r**/,*.) ULNAR 


have libcity to pay .4f the moMitayr irvmey at the end «4 
four year*, with option to defer payrmnt f*« a further 
periwl of two year*. If the iwnnry was n.r pai.l a dj, r 
fixed, the entire amount then dnr wa« toiarry intrirs a( 

1 per cent, pei men*eni — 10 annas fn-m the inis and pn. 
fits and the remaining ft annas t.. In payaldr by ikrr.n 
gag.>r pervuully being j|v>charged <m rk pioperties. 

UtU that the mortgage cr«at».l by the .Jced wa>an 
anomalous mortgage or at k-a*t a i.mfabuliim .4 a >impi* 
mortgage and an usufruituary mnitgagr (77). 

The mortgage no ihmlit i* nsafrattaary. h 

thing more, inasmuch a» it t.maimcotvtunl* — r .uper-y. one nail .dwhi.h 

of the mortgagor to pay bah prmsipoJ ami mi,rr»t (77) *ul*ir* 1 to two nv*tear<-> "I " 7 

{UJ Sin 4a). PANAUAM » R UIARATAM - ,„a a -urn „| R. i ™ “*‘ h « 

un.nv Vvsiv.ru. l. .. . . , ' w . l " l,n '"' ! * «»» pur-hayd by 4 in 


H 1 *_ 

*! Ik part 


'inch Part u Bahadur sinu.ii ; M tuoMm 

Ttotil 4 MM? 

01 ood u B 825 49 C L J 58R iifil r a 

3°L W 87 0929 M W t «5-27 A.^ J. JgJZ 
33 C W N 693 A I R 1929 P C 139- 
58 M L. J. 401 


HAJA OF V’ENKATACIRI 

(1926) 64 1. A. 68 60 M 180-1001C 86 - 
26 L.W. 621-8 Pat. L T 307 29Bom.LB.g06- 
45 C L J. 396- 31 C W N. 170 
AIR. 1927 P.C 32 62 ML J. 338 

- Simf/t **4 HiitfrmlMrj ,y 

tl—Tnt. 

On 8-4‘ 1923, a mortgage was exesuttd to wiure an ad 


fi»«5S^r,a;S5--- s 


vance of R>. 30.000,, r"rying interest at tk raTe 45m. ’J*' . . 

and I pie per cent, per month. i /a of R ‘\ l 25 °; ** that the nKHtgager 

By clause 2 «4 the mortgage it was Mated that an R annas the prow,.. ‘ w "“^"ibered half 0 f 

share in certain villages had kenh^ksaM in lieu <4 the lerTli ' h, "‘ ,^«piryof 

the principal mortgage money and interest and in order to Rv 3 000 add ih^Lm'., W f*J off the 
pay the annual inters on tk mortgage money p*e«io« of the other half of the we!e» m l!'!u ^ P 0 "^''®" 

over the hypothecated prooerty had bra, delivered to tk be certain nronvi,**,, ^ } h *7°* ,htre •«« lo 
mortgagee, who alter paying tk revenue. rhouM appro as to the aZman,e of a B ^ napfntm ^ 

pnate the surplus profits to tk extent of tk annual intern*. Mtlgam whkh in ,2 'L 1 , “> 

By clause 3 of the mortgage money was prombed ,0 be immSSi FiilW^ ^P^^ame 

repaid within 35 yearn and at tbe stipulates] tin* when in «i s k. .. .... ) < V' a P* 0 ' 1 * 0 ,hi " ,h « mortgagor 

Kkrti f*«r in -k. _.k «r u .. - - -• * 22 ,“«PP «« payment of ?he 


Khali fast in the month of Jeth or at any otkr tine t»e 
mortgagors should pay money to tk mortgagee the mort¬ 
gaged property should become redeemed. 

The fourth clause of the mortgage contained a further pra 


S=»-Wr=JK= 

.~ wumaica r iuim pro and continued in °. f ,hp property 

vision that the mortgagors should remain entitled to eject nc< pa* off ? Li!.., * P °*** SOn ,W He did 
tenants, to enhance rent, to ciRWaie land and toMt the T '£L2 ?a ,mK * t of 

-T ootaiMfl a decree for redemption agaim, 
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forparing 


MOBTGAGE—DEED 0F-(C#«tf.) 

Rectification of. 

Description of property— Mistake as to. 

- Ertdenee—Later deeds ky mortgagor to tki'd parties 

vstk same deuriptiom—lfeefidestioM of. at their instaaee- 
EnJen/e of—Admits, kthiy. 

Where the Courts below morded a finding that the do- 
1 ilptiun in a mortgage-deed of one of the items of property, 
mortgaged wa* inxitc.l by mistake and based their finding 
u. the fact that the mortgagor had by a mortgage deed of 
later date than the suit deed and executed in favour of other 
cage within the meaning of N. W of the I . P. Ml. pa**' porported to mortgage the same property by the 
and that under it the plaintiff had r.o right to a jidicial . same description and had been by those mortga- 

sa | r> pr> to consent to rectification. held that such a fact was 

Held, howe'er. that ibe idanrtiffs alternatise .lain, for wholly irrelesant and should not have been allowed to be 
possession of the half of the peofwiy mortgaged to A'was prosed at the trial, and that the later mortgage deed was 
not liable to U <!i'mi'*ed hi had paid T the am-wn. doe m* et ideine between <he ‘° 

to hint under hi' mo.tg.ige in pirsuMi* of the dec fee to that (II 1 * 20). yL<rd Monllm). 


MORTGAGE-DEED OP -«V*Ar.) 

Nature of mortgage created by-!Ow/J.) 

ANOMAI «H > M«RH*.Ult-ffWi.) 

A”' representatives, and in order to raise money 
them oil. nude a fled* mortgage to T 

In a suit brought k th. planttilf ag-insr T and .he 
representatives of the mHlgugnr. A. for the mwvety of the 
amount due to him l>> .1 *al» "f the whnh of th. mortgaged 
nro|- lie and. in the alternative. 6>i nos*<"iuo of the half. 
'lui. nhnlgag.il to A', held that th. mortgage was neither a 
.omliinalion ot 4 'implr and .in u«ufiu.lujry m-'itgag.- nor 
a nine nsufiu-tuaiy mortgage Ul was an anomalous mott- 
S. OR of the T. P. Ad. 


rffa t of ||„ Court of first insance and that be (pbinitif) 
was entitled to a de.ree for p. **.'*ion of that half till the 
liquidation of hi* rlebt. f /.'»./ rkillimort.) MAPHO R.\0 
rii LAM MOHH DMN (1919)561 C 717- 

15 N L R 134 


HARENDRA LaL ROY 
CHOWPHRI r. HaRI Dasi Dfbi. (1914) 41 LA. 110® 
41 C 972 (988)® 18 C. W N. 817 -16 Bom. L B. 400- 
12 A L J. 774 19 C L J 484 - (1914) M W N. 462“ 
231C 637 .16MLT.6-1LW. 1050 = 27 M L J. 80. 


1 'itviti mis '11 Sstt - finding at lo—Endenee instifying. 

l DMUIIONAI.. Al.F. ghat parties intending to doone thing 

-Mortgage I,. *, MortgaCE—(ONDITIOMAI. ( ^oainiewtioMlerroedooesomethingebe. 

SALE—MORTGAGE R\ \Yhm » a » Whether the description in a mod- 

SIMPLE MORTGAGE. gage dud ol one of the items of property mortgaged wa* 

- See MORTC AGE—SIMPLE MORTGAGE. in^trd by mistake, and there was no eiidcrwe whatever 

iM'nri r rr \ry Mortgage ,ka ' ,f * «•» * a ' “ n ' n,f " ,ioMl or lwlMd , , hal .. * 

t M »Rl I Ft *"* «•*». .. . . c J, lha , , hf description Wl» 

- See MOKlG.Ai.F—I'.'I’KKVETUARY MOR1GAGE— to mi-takc uniu>tifiilslc and that a rectification of 

DKF.ii AMOUNTING TO AN. -. 


the deed was not permivsible (119). (lard Modi *»•) 
HaKFNPKA Ul KOVdlOWDHKI HaRI DAM DEBL 
; 1914)41 LA 110-41 C.972(988)-18 C-WN 817- 
16Bom L B 400-12 ALL 774-l90X|4W- 
(1914) M W N. 462 - 231C. 637-16M.L.T. 6- 
1L W. 1050 - 27 M L. I M 


Personal liability under. 

-W MoKIG.ACK -I’hKsONAl. LIABII.IIY UNI ».R. 

Preparation of. 

—Art, of—l ittle known in In lia prk* to T. P. Act 
See Conveyancing—Art. of-Mokjcagen. 

(1924)61 1 A 157 (162)-46 A. 269 

-KeMWnsibility fur—Mortgagor'll* mortgagee*. 

381 C. 123(126). 

Property passins nnder. 

■ ■- Dexliption of mortgaged property—0|*fativt pail 
and tecitalof deed— Descriptions in—Conflict Iwtwerr— 

Effect. See MORTGAGE-MORTGAGED PROPERTY— 

DK5CRIPIION OF—OPKR ATIVE PART OF DEED. 

(1898)26 0. 395 

-Exesutiun of iknl in one capacity—Interest of mort¬ 
gagor in another if pa*^. See MORTGAGE-DEED OF- 
INTERESTOF MORTC.ACOR PASSING UNDER. 

Recitals in 

- (A.v ■<lt.< 1)f.ki>—Recitals in). 

-Consideration—Recital as to receipt of. Se. MORT 

gage—Consideration for. 

- Evidentiary 

A nuHlgagoc is Iwund by the mitaK in the mortgage 
deed a* 

(256). {Lord Atkinson). NlLADRI S.AHt' MaHANT 
CHATURBHUJ DAS. 

25ALJ.8 28 Bern LR 1418 = 44CL J. 494- within Cakwtta 

31 C.W.N 221 —(1926) M.W.N. 857= | (116). (Lord Mem/tem). 

38 M L T. P C. 24 AIR. 1926 P C 112- l DHRI r. HARI DaSI DEBL (19j£ « & 

98 LC. 576 = 51 M L J. 822 41 C. 972 (981)=18 C.W VM7- 23 l.G 

- Mortgage,! pn-perty-Debuttc, landexcI.W 16 Bom. L B. 400 = 19 C-L-Jj". 

Area of—Recital aMo. See MORTGAGE—MORTGAGED 
PROPERTY—DEBUTTER LAND EXCLUDED FROM. 


INSCRIPTION OF PROPERTY—RECTIFICATION AS 
DIRLHION FOR. IN SUIT FOR SALE ON MORTGAGE. 

- FJ ft of. on per som with earlier title and not >"■ 

pleaded im lust-hnahdity of re test ration of snort pa fe- 
K,(kt of that person to tkfx-Eteet , 

The validity of the registration of a mortgage (leea. am* 
the jurisdiction of the High Court of Calcutta on its origi¬ 
nal side to entertain a suit upon that mortgage depenoeo 
upm whether one of the items of property included m w 
deed was situate at Cakotta. all the other items bo n £ a , 
mittedh outside Calcutta and outside the local 
the ordinary original jurislktion of that court. 
parties to the suit upon the mortgage set up that there w* 
a mistake in the description of the item in quetion. nj 
Judge, who Hied the suit, accepted that contention, dirt 
an amendment of the description of that itern.heWtna 
tha, item was included in the mortgage, and that hf^ 

juiBdktion to entertain the suit, and passed a decree 
>3lt. 

wtRigor is Iwund l»y thr mitah in the mortgage Held that the direction of the 
to his object in and his necrvsi,y bnrowing of the item m quest ion should be amended coo 
e t V11 h»b| SaHU MAH ANT penems. who*e title w« of earlier date, or rrnoei = 

(1926)53 I A. 253= reparation if ;hey could vhou that 
>18 = 44 C L J. 494= 1 within Cakwtta wa« tntende,! to 1* included in the tnertf^ 

HARENDRA L.AL ROY’ CHOW 

(1914) 41 LA. 116“ 


16 Bom. LB. 400 = 19CJi* 


Ml 


THE PRIVY COUNCIL DIGEST 




MORTGAGE—DEED OF-*W.) j MORTGAGE-DEED OF-«Vw) 

Rectification oMcWi.) Registration 

DESCRIPTION OK PROPERTY—KECnFIC.AIHtN AS INVALIDITY UF-PLE.A OK-MORinrn ,vr- 

ItllV Illt'Cu «n ni* __ / KXF.CU- 


to—Direction for. in suit for sale: on 
MORTGAGE— (CanlJ.) 

Junsduhan iii hf—Binding tkm.t/r .« farlui 

to suit and ih'inyn—Court livin' no mnUhh.u 
mu. 

The validity of the registration of a mortgage defcl. anil 
the jurisdiction of the High Court of Caku.ia .m it. orip 
nal side to entertain a «uit upon that Mlgagr. .Ip. mini 
upon whether one of the items of polity mcluchd in the 
deed was situate at Calcutta, all the other item, bring ad- 
mittedly outtide Cakulla and outM-'e the |ucal limits of the 
ordinary original jurisdiction of that court. Tne panic* t.. 
the suit upon the mortgage *<t up that there ma» a impale 
in the description of the item in iiu»^i.ar Thr Judg mb. 
tried the suit, accepted that coottiukui. .lire.tc I an an. ml 
mint of the description of that item, held thit that ium a 4 * 
included in the mortgage, ami that he- 1 . 4.1 janxicti.* ■» 
mteruin the suit, and pa**.! a ih* ire f<* vile. 

SrmUt the direction t" amend the deniii*** >4 ike it.* 
in question did not come within thcxop- >4 thrwil, 
which was in no rc.peti a suit!.* icnibalMi. amlua. 
not effective even between the parties to the mortgage suit 

(116;. [UrdMmi/lan.) HAKDUNU LM K«a CKO 
DHKI V. IfAki IHSI Dkbi (1914)411 A 110 

41 C. 972 (984) * 18 C W N 81? - 231C. 637 
16 Bom LR 400 19CLJ 484 - 
(1914) M W N 462 12 A L J. 774 16 M L? 6 
1 L W 1050 27 M L J. SO 
— Sail far—.Wamiai niih/iif- CauJilimi. 

In a suit lot reforming <« altering a ikrU of mortgage 
Mi that, in the absence o t any eurkrue to 1 — •*— -* 

ft it. .1 r .1 


* 1 * imm in •<>* *>•; •— - that there 

was any fraud or deceit <« the part of th. iWfendaM., or 
that there wa. any mutual mi*take of the parlk. a. to the 
amount which was state I as the sum for wholi ikr purity 
was to be given, tl* court* bcl-n were right iu dbonvMU^ 
the Suit. {S 11 Hiirnn A«r< *k.) Ml'*\»l\l AM \S u 
BlHI v. I.UCHMAN PERSHAD. (188C| 14 IA 18 

14 C 308 4 Sar 768 


Registration of. 

-- (For other case*, ut UNDER KEGISlk A1ION ACT 
OF 1908). 

INVALIDITY OF-Pl.M OF—MORIGAGlt EXECUTION 
PURCHASERS’ SUIT FOR POSSESSION— DEFENDANT 
PERSON WITH EARLIER TITLE NOT IMPLEADED IN 
MORTGAGEES’ SUIT—PLEA BY. 

-Amendment of description of property in onh suit 

so ac to include properly within jun-dhtioo-Permt**jU!itv 

—Kffect. Srt Mortgage-Deed of—Rectification or 
—Description ok property—rectification, nc 
(1914)411. A. 110(116) 41 C 972(981) 
- Onni of Prevf of. 

In a suit for sale cm a mortgage instituted in the High 
Court of Calcutta on it- original *idc. the juii-d K tK« .4 
that Court to entertain the suit, and the validity of the 
registration of the mortgage deed, depended up-m whether 
one of the items of property included in the deed Was 
situate in Calcutta. The parties to the suit-«t up that 
there was a mistake in the dexription «»f the item in ques¬ 
tion, and that the dewription ought to I* amended. The 
Judge, who tried the suit, accepted their cuHention. 
allowed the amendment, held acceding!* that property . 
situate In Calcutta was included in the nsortgige and that . 
he had jurisdiction to entertain the suit, und paved a deuce 
for sale. 

In a suit brought by the mortgagee dec rw holder. t„ 
eefablich his tide to the said item as property subject to bu 
mortgage, against a person with earlier title and ik< made a 


1ION PURCHASERS’ SUIT FOR POSSESSION-D K - 
PENDANT PERSON VtJTH FAR LI EM 7 HI £ vm 

( cZjT“ W U ° k,,i ' ,; “' S SUn -l*'->d "V- 
^.'^Tdrne la "'";" ' 0 "- *** 

T**? n? ? Jnd ,k ? ,hf contained in 

r" n ^ in ? e P-perty 

h """?** nul - ,,d had 

ZL* 4 '" K " nrt * a »** ' , "' rt «ng that 

entry ,118 9). l/^rf II AMI NTis 1 l 11 I/,,,- 

1 HOttDHl R| r. IIAKI D.ASI Df.KJ. (1914) 411 A 110 
"C®* 1« C W N ,17 23 | c 63? 

16 Boo L R 400 j- 19 C L J. 484 ~ 
<1914)M. W N 462 12 A L J 77a 
16 MLT6 11 W 1050-27 M L J. 80 

a/ ^ ^'^/•rrinm^i.in f,, m 

It is to he preurmd that a pr,«m uil|. M, HC 

■wej a moit jige of imm-neal*- TCS 

t ^2 ztm ^ ; "' pw,ins ,he ,ts,Nu ' j '** ^Mikc 

ftVw 7 p, "V n ' uml "" hr * '"I the pnmerty 

SSkM.^’SS’ UK ' m 

9 A L J 332 14 Bum L B 250 a 16 C W V so*; 
15CLJ.U 

Sale deed or. 

-Nature real ,4 transa<ti, m . f>m>^rviv 

SIRVCTKWOF-MORTOACEOR SALE. ^ 

f 1894 ) 21 1 A 96 21 C 882 6 Sar P C. J. 463 
Sale deed with contract for re purchase or 

•nM.Eic. ,)l,M ^ 0WS,Kwl,, ^' ,,,H1,, '' GF, ~ SAKK 

--fJ^I!55X2r "> 

tsffsi vs,; 

S,te 7 It 1 " " K !” "M* ,kM «' in *• 

"7 «»ihai U» 

.m m question wa* not due (438). U*rJ IhturAtu ) 
JAGANNATHA JCAO K SURVANARAVANARAJ. 

(1924) 21 L. W. 436 ■ A. I. B. 1925 P C. 31 = 

871. C 252 

Several Independent mortgages to different 
„ , .. . Persons by one. 

t. . 1 l[' J “ r ' / - M ''' , e‘ern' r<m,d,t, in (tlf 

r—tfi 

^rj^. r a , •‘"W “< one half „f J( . 
entire prcfmty a fa««. of each £ 

& 3»»S 

■ r "“ d “ '- h 

Dhar.a Sukoaki Debi Chow. 


Ie granted to 
SUNITARAU DEM 

DHURANI. riQloVac T‘^!> HUW - 

«e. nsam-aB™.'”*’,",! V 2 * 
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MORTGAGE -DEED OF -AContJ) 

Validity of. 

- Si. morioage-Validity of- 

MORTGAGE-DEPOSIT OF TITLE-DEEDS 

-Mortgage I*. Sfi MORTGAGE - EQUITABLE 

MORTGAGE. 

MORTGAGE-DISCHARGE OF. 

- See MOklGACl—MOK1CAGE DEBT-DISCHARGE 

OK. 

MORTGAGE EQUITABLE MORTGAGE OR 
DEPOSIT OF TITLE-DEEDS-MORTGAGE BY). 

Effect in tsu ish uv of. 

FURIHF.R ADVANCES UNDER-PRIORITY IN RESPECT 
OF, AS AG.AINSI INTERVENING REGISTERED MORT¬ 
GAGEE. 

LIEN CREATED BA-SUIT TO ENFORCE. 

Memorandum accompanying deposit. 

MORTGAGE WITHIN MEANING OF T. P. A IF A. 
MORTGAGED PROPER I V-CHAKGE OF LEGACY' OS. 

Nature and effect of. 

notice to subsequent mortgagee of. 

I'AkINFkSHII' TRANSACTION MERELY (BFINC Al» 
VANCE BY ONE PARTNER TO ANOTHER TO BE PAID 
OFF OUT OK PROFITS) OR. 

Proof of-Decision ok Indian Courts as io. 

PURCHASER FOR VALUE BONA FIDE AND WITHOUT 
NOTICE OF. 

SUIT TO ENFORCE. 

VALIDITY AGAINST SUBSEQUENT TRANSFEREES (NOT 
BEINC BONA FiDE PURCHASERS FOR VALUE) OF. 

Effect in English law of 

- Lm ereated by. Uga! or et/nitoble. 

According to the Engli-li la*, the <lefR»*il of title detd» at 
a security would create a lien un lin«K ; though. at Itfwem 
parties who can cimvty by rktd only, or conveyance m 
writing, »uch lien wo«M nc.exs»rilj I* equitable (321-2). 
(Lord K , nnt « M .) VARDEN Seth Sam r. Luckpathy 
ROYJEE LALI.AH. (1862)9 M I. A. 303- 

Marsh 461-1 Suth 483 -1 Sir. 857 
Further advances under-Prtority In respect 
of. as against Intervening registered mortgagee. 

-- Maumnm > eed—Maumnm not ixed—DiUmetiom 

belwen MW of. 

Where a mortgage by deposit of title deed* it made to 
secure ptCM.nl as well a> future advatKCt. but no maximum 
it fixed, the equitable nvortgagee will n« have ptioiity in 
retpect of further advances made by him after a subsequent 
mortgage made lay the mortgagor under a registered mort¬ 
gage. even though the iegi>t«ed mortgagee omit> to inquire 
about the title deeds. S. 78 of the Trantfer of Property 
Act it inapplicable to >ueh a case, x* the regi«ered mort¬ 
gagee cannot be slid to have induced the further advanco. 
But where the equitable mortgage specifies a maximum the 
mortgagee thereunder will have the benefit of S. 79 of the 
Trantfer of Property Act. and. in the absence of mquio by 
the intermediate registered mortgagee about the titledeed< 
and the terms upon which they were deposited, he will be 
deemed to have had notice of the terms of the prior equit 
able mortgage. {Lord Dunedin.) IMPERIAL BANK OF 
INDIA P. U RAt GYAW THU 4 CO. 

(1923) 501. A. 283 (293 5)- 51C. 86=1 R 637 = 
21 A. L. J- 784 - 25 Bom L. R. 1279 = 
9 0 & A L. B. 937=33 M. L T. 395 = 
2 Bur L J. 254=(1923) M W.N.609- 
A. I. R. 1923 P. C. 211 = 28 C. W. N 470 = 
39 C.L J. 186 - 761. C. 910 = 45 M. L. J. 505. 
Lien created by-Suit to enforce. 

- Maintamakility-Contraet to tell property »* /«/*" 

contained in con!rad of fledge—SpeeifU ferformanee of— 
Omission lo sue also for—Efed. 


MORTGAGE - EQUITABLE MORTGAGE (OB 
DEPOSIT OF TITLE-DEEDS-MORTGAGE 

BYMM'-) 

Lien created by-Suit to enforce -(Contd.) 

In a tail to enforce a lien on land created by an equitable 
mortgage by depart of title deeds, objection was taken to 
the toil on the ground that the plaintiff had not sued for a 
specific oeifwmaiKc of the contract to tell the land, which 
wat aho part of the cwitiact to pledge. But while the lien 
was immediately created by the contract, and was expressed 
to be immediate, the vale wa» contemplated as future. 

Held that the circumstance that the plaintiff had not sued 
for a specific performance of the contract to sell the land to 
him did not in the leaM affect hi* claim for a lien (322). 
(Lord Kmfido cm.) Varden Seth Sam p. Luckpathy 
ROYJEE Lallah. (1862) 9 M. I. A. 303-Marjh 461 ■ 
1 Suth. 483^-1 Sar. 867. 

- Mortgagor and subsequent transferee from him- 

Suit against-Contrad to tell property untamed in eon- 
trad of pledge—Specs ferformanee of-Omiition to sue 
for—Oiieetson to mil based on—Maintainability, 

Plaintiff sued to enforce a lien on land, created by an 
equitable rwttgugc by deposit of tide deeds. Subsequent 
to the mortgage, the mortgagor iian'ferred the land to the 
third defendant, who transferred it to the 4lh. The suit 
was brought against all. The contract of pledge contained 
also, a further stipulation of purchase. The defendants 
objected to the frame of the suit, on the pound that the 
plaintiff ought also to hare sued for a specific performance 
of the contract to id! the land to him. 

Held that the mortgagor’s own acts, in dealing with the 
land be did. would effectually bar him. and the trans¬ 
form from him. from insisting on that objection (32D- 
{Lord KsnpJovn) VaKDF.N SETH SAM P. LUCKPATHY 

ROYJEE Lallah. (1862) 9 M I A 303 -Mar*b. 461“ 
1 Suth. 483-1 Sar. 867. 

Memorandum accompanying deposit. 

- Alteration of, milk a tido to extend scofe of stturilj 

—Enforceability of mortgage—Efeel on. 

. 1 /obtained an advance from the respondent on a certain 
date. On that date there was a memorandum put “P 0 " 
the back of a promissory note then granted to this effect- 
"As security grant of a house in 14th Street, Rangoon. 
After that memorandum was signed an alteration was mat* 
in it. by which there was an interpolation of certam 
which words would have, in appearance at least extender 
the scope of the security. . 

Qnxre whether, in view of that alteration, any ngbts 

law could be founded upon that document (l2o>- 
Sham.) PRANJIVANDAS MEHTA P. CHAN M* PH«- 
(1916) 431. A. 122- 43 C. 895 = 20 C. W-1J-«g 
24 C. L. J. 314-20 M. L. T. 242=4 Is WJJ 
(1916) 1 M W. N. 443 = 18 Bom l B WJ 
14 A. L. J. 638 = 9 Bur. L T 126=85 1 0- W 

31M. L. J- w* 

- Bargain letweu parties if-Non registration of- 

Clam if ean be established in ease of. 

A firm owed money to one M. S„ and. as security for t 
same, deposited with him by way of equitable mortpF 
title deeds relating to properties of the defendant. «' 
deeds had heeo deposited with the said firm by f 
dam. The memorandum signed and delivered to 
the occasion of the deposit was as follows_ 
"We hand you herewith title deeds relating to.. - - 
his promissory note for Rs. 63.000 due us. thispto**" 
as security against advance made to « « 
second mortgage executed in our favour by u.K-o- ‘ , 

liar on 1st class lot No. 6 in Block F 1. On this 
advanced Rs. 32,000. Please also hold this as farther 


liot 


THE PRIVY COUNCIL DIGEST 


MORTGAGE - EQUITABLE MORTGAGE (OR 
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-{CM) 

Memorandum accompanying deposit— (Coh/j.) 
rity against advances nude to u >. We promise 1*4 i„dcal 
with same till your amount due »fully paid and satisfied" 
Htli, 00 the terms of the dNMMl and on the evidence 
in the case, that the memorandum in quotiou w*s the bar 
gain between the parties and that with™ it* production in 
evidence the plaintiff could establish no claim, and a» it a as 
unregistered it ought to have been rental. (LrrJ Cur 
SUBRAVJONUN LUTCHAMN. 

(1922) 601. A. 77'82 4)-50 C 338 (341.345 6)- 
1R. 66-32 M. L T. 184-2 Bur L J 25 
38 C. L J. 41-18 L.W 446-(1923:M W M 762- 
28 C. W.N 1-25 Bom L R 582-711 C 650 - 
A I R 1923 P C 50 = 44 M L J 602 

- Ntuiuif—Praditt m Ca/tu/tu 

Quart whether it can lie the practice in Calcutta t» take 
a mortgage by deposit of title-deeds without a memor.-rilm 
in writing. (Sir KukurJ Coutk.) MILLER : BaI.U Ma 
DHODas. (1896) 23 I. A 106 19 A. 7$ - 88 9)- 

7 Bar 73 

1 — -f ltfidrotiou rf—Aftfttulf—ConJiiiom. 

If tlie menuHamlunt accompanying the ilep^it <4 title 
deeds was of such a nature that it could lie treated as the 
contract for the mortgage and what the parties uwivdeted 
to be the only depository and appropriate evince <4 their 
agreement, il would I* the in. 1 rum. 1 d by whic h theeqwit 
able moitgage was created, and would come within S. 17 of 
the Registration Act. (LorJ Corun.) SUIKAMONIVX t 
LUICHMaN. (1922; 601. A. 77 (82 4)- 

50C. 338(344 5)-1 R 66-32M L T 181 
2 Bur. L 126-38 C L J. 41 18 L W 446- 
(1923) M W N 762 - 28 C. W.N |. 
26Bom L R 682 - A I R 1923P.C60- 
71 10.660 = 44 M L J. 602 

- Stoft of murilf IH <u<t of . 

Where titles of property ait handed ose. with nothing 
said except that they are to lie security, the law «ipp that 
the scope of the setuiit) i' the nope of the title. Where, 
however, titles are handed over accompanied by a bargain, 
that bargain must rule. Lastly, when the bargain is a written 
bargain, it, and it alone, must determine what i» the vope 
and the extent of the security. In the worth of l/*d Cairns. 
" Although it be a well established rule of equity that a dr 
posit of a document of title, without more, without writing, 
or without word of mouth will create in rquit, a charge up™ 
the property referred to. I apprehend that that general rule 
will not apply where you have a deposit accompanied by an 
actual written charge. In that casej»«u must refer to the 
terms of the written document and any implication that 
might lie raised, supposing there were no document. h put 
out of the case and reduced to silence by the document by 
which alone yon must be governed." 

A memorandum put upon the lack of a promissory note 
then granted was to the effect:" As security grant of a 
house in 14th Street, Rangoon." HtU that the memoran 
dum definitely limited and de<ribed the scope of the security 
(125). Htli turthtr that, there was nexhing in theca* 
which confirmed the view that, under the term " grant of a 
house," which was a singular term applicable to a singular 
title, there was included the subject of three other plots of 
land under lease* (126 7). (Lor J Sira.) PraNJIVasoas 

Mehta 9 . Chan Ma Phee (1916) 431. A 122 * 
43 0. 896 (901 2) - 20 0. W. N. 925 = 24 C. L J 314 = 
20 M. L. T. 242 - (1916) 1M W. N. 443 = 4 L. W 69 * 
18 Bom. L. B. 664■ 14 A. L J 638* 

9Bor- L.T. 126 - 36 L0.190 = 31 M L. J. 166. 


3102 

M S?JS^rm EQDITABLE mortgage (OR 
DE p °SIT OF TITLE-DEEDS-MORTGAOE BY) 

Memorandum accompanying deposit-«W<0 
SU"f <*xtJ on —Imu&iutcy of-Dumitu! of 
iml to enfortt mottle oh of-pro ft , tty-Pro- 

t Jurt froftr ,m tau of. 

A debtor drpisiird with his creditors the title *td» of 
certan peopctics to xcure the debt due by him. and also 
executed a mortgage Kind. The mortgage U«id was executed 

“ a '*** * f n,u * ,mi *- ■*** • «"dvi Keg. VII of ISOO. 
it «aght to have been executed *m a Mamp |(s. 8. | n a 

!T <0,Cl |L hC lhr Kiovincial Cc*m 

-isoussesi the swt on the ground that the loud had Iwen 
executed cm an msulkcietit stamp, and was .ons^uemly in- 


suit was very inimoper 


HtU that the dismissal of the 

(27741). 

The Judge «ght «tber haw £ikcn lllr p, ainlifl M 
oppartenity of apply,ng 1 ., ,\ f Kcs.mue Office to affix the 
pr.^er stamp or ,« haw taken r*idem c of the debt due. 
whwh with the deyKjw. U the title deeds might has,- ,-^h 

t , *£. pU,B, ‘ fl ' (* 7 ‘ 1 *)• (Mr. PmKnoa 

L-it* ) rxnrot a*. l OU.iryOR 01 KENARES. 

(1852)6 M I A 271 1 Suth 231 r 1 Sar 434 

Mortgage within meaning of T P Act If a 

j—TJe c«dewtK. that a. equitable mortgage effected 
7 * J* dmK ** "* ■* ■»«»* in the sen* of the 
Li * ’ ,hf l Mi ‘-i«7 HCtlons have 

no appbcatKm ^ untetul* .n view of ihe wo; » of S. 58 (a) 
of the Act Unlos the depCMl .4 title deed, effects the 
transfer of an interest in a *pecifiv immovable pi 0 |»city for 
the purpose of securing the payimmt ol money adian.ed or 
to be adsanerf n is ab^utel, nothing a. all. Further the 
con Miog wordsof S. 59 of the Act actually use the word 
OMtgage toderMethe Hcurity effrsterlly deliiwy of 
documents of title (farJ Dun.J,H.) IMPFRIAI. BANK 01 

INIHA r. I K Cl Gv AW Thu & Co. 

(1923)501. A 283(293) 51 C 86 1 R 637 
21 A L J 784-25 Bom L R. 1279 

oi° i A ri, E 937 33M L T 395 
2 Bur L J 251 -(1923) M W. V 609- 

* \ \ »2 3 P ? 2,1 28 C W N 470- 

39C L J. 186 76I.C 910-45M L.J 505 

Mortgaged property -Charge of legacy on. 

- Cmlrwtr* ttfitt of-Wkot om.o.nu t, 

TV -ms of a derea^d H,„du i.y hK fi, M wife were. 
•Oder his w,|. ewutors and residuary legate of all hi, 

andh« sant^h' 'll l ° "'l Srtood *'<' 

debt advanced by the appeflant Bank to the said executors 
and residuary legatees for the purpose of a business jt,^^ 

7“ “«**•, ** executors and residuary legatee* 
deposed with the appellant lUnk by way of eo^,ahk 
mortgage the tnkdceds of pmpeitie. charged with^hc said 
kgacy. In ooeof the docunwnts of title deposited with the 

inrespec. of the legacy. (S,r A.drtm Std/t.) Bank 
BOMBAY >. SULEMAN SOMJI. (1908) 35 T a no ^ 

12 C. W. N. W3 -10 Bom. I, E 1066 ~ 
6i.I > J.661,UC.389,l 8 £t;f 1 6 3i 
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MORTGAGE - EQUITABLE MORTGAGE <OR 
DEPOSIT OF TITLE DEEDS-MORTGAGE BY 


■In 


Nature and effect of. 

Tf.tn*tn .4 I’rnprit? An mortgage l«5 way .4 I 
-i-.Lrn »fa* .1 ka*'»n n*th d. Thai I 


3to4 

MORTGAGE - EQUITABLE MORTGAGE (OR 
DEPOSIT OF TITLE-DEEDS-MORTGAGE BY) 

-(CV-tf) 

Proof of-Decislon of Indian Courts as to. 

—privy Cttnrif. 1 mini tuna 

Where, in a ca>e in which ihe question was whether an 


WIC. Ill + •• ,,r ^ .. — 

equiiab'c mortgage con*tilnted I.) the deport of title deed* 
had been *uiikicntly ma*le «»*. the t hief Court of Lower 
Hu mu held again*! the rw-tgage. relying upon. mUr al,a 
( 1 ) the impi..iuliili:y -4 a n>eigage for a large mm being 
constituted liy the drp.»*it of <«e deed, and one deed alone- 
and (2) the improluUlity of the transition not being enter, 
edin the account book* of the lender, their Lorddups 
o^v,d that the weight of M*h inferences cooW be most 
satisfactorily appreciated by the Judgo of the Court Wo« 
who were, from their position and training, well-acquainted 
with the halutt and ways of the perx** concerned, and the 
value of the thin-in dkuWm. "That is an advantage whkh 
i* enjntdby the learned Judge* of the Court <« spot l» * 
guatn extent than it 1 * In thi* Board (W DuntJm) 
M. A. K- K. M. R. M. FlkM r. I’. K. P. S. RaDERaSaN 
« Him. (1917.21st June) High Court rile for 1917 

(P. C. A. 82 of 10 ). 


d»(*'*U "f till.- d< . 

that known nwllwal had ••«*i*t«d m appl^ne tbed.wUine 
of English law that *u« h dep»*it rffwtc -1 a mortgage p*d 
against the mortgip**. A- h-ig* no actual conveyance of 
the pi.-nrUy had I*'n ma le, may U taken ascertain. {IsrJ 
Dim,■/'.».) IMHUIVI i:\Nk •*» lM»I\r\ l KAlGVAW 
Tin &O). 1 1923 1 50 I. A 283'290 > 51 C. 86 • 

1R. 637 21 A L J 781 - 25 Bom L- R 1279 = 

9 0 it A L R 937^33 ML T 395- 
2 Bur L J 251 -(1923) M W N 609 - 
A I R 1923 P C 211-28 C W N 170 = 

39 C- L J. 186 76 I C. 910 -15 M L J 505 
Notice to subsequent mortgagee of. 

- .* if fi’l /.'.»•* t" tilli Jr. J> //. 

For a iiMtgifrv . iking a mortgage in a l)Uc «helc he 
kihrt that mortgage* hy iUpo*it of till* <le»d* wnchgal and 
u.ual and ika a*»eilain whether the title «Wuh were 
already iihdgcd w.-uld he m h hm an inquiry 

Which k ought to have made « mh m^getKc a* to wfc. Purchaser for value bona fide and without notice of. 
notice in teims of S J of the Tran*fcr of h«*P«ity Act._ pritrUr 

(W/W,».> I. ,m>l ..JoeM to. ®NW. i fcn on l.»(l, c.nl<d l» 

GvaW THU Si Co. u9231501 A. 283 ( 291 - . ^ nvetcagc by deposit of title deeds. i»*re, »he- 

»”■ S.Hi't 5 : SSErSti'SS 

—«■ ™ fa B «a- ; s,i 3 ®as,rx’,-srr rr* 

1 Suth. 183-1 Bar. 857. 
Suit to enforce. 

-GVW rttxf-Pmr*' 

A Hut H* tM V i<mUi Wcr. 

To *evure an advance due by him S .lepns.1^ *'«h " 
credit** title rletds .4 certain property, and aho 
a mortgage lewd. In a suit brought to enforce the nr 
gage, the mortgagee set forth his bond, alleging n* 

«d unpaid, and M«ight Justice. ^ 


761. C 910-15 M L J.505 
Partnership transaction merely (being advance by 
one partner to another to be paid off out of profits)or 

— TYi/. 

The question wa* wkthri an equitable vbar gr was creatnl 
in favour of the- .ipp.'Hant fir in by «lep-kt of certain title 
deeth to secure a *um of K*. Z.'.IRX) with in«m-*l. 

The appellmt wa* a n*mev Irmle. and lunkcr and he 
jhrrcanifdon lw*iuc**. under am>ther firm name. a» a 
merchant. Hi* merchant firm entered into partnership - „ 

with one 6\ the pre.Sevv'HW in inters of the rr*poodent». f * whjt ... _ . 

It WA* a Imsinuss for the making and ‘ale of «!• There /W^.t^t I" ) 

was an existing mortgage rn wre of it* mil* for K». 2 .\ 000 : C _ *1 th- hearine might 


as an existing mortgage -n « of it* mdl* for K*. 25.(«h ^^edT«he &-f 

^. 7 ;^^ 

officer Of the original mortgages U-yer. where the clerk (1W2) 5 M I A. 271 1 SUtn. 

paid off the n*<»rtgage ami Imwght back the deeds and -Memorandum accompanying deposit—MiiP ^ 

handed them over to the appellant. It was suggested ^..dfckncy of-Dismissal of suit on 
that on that occasion, when <* wa* present, there was any p^ety-Procedurc proper in case of. Sit xv 
verbal agreement come to about the mortgage. The erid- -EQUITABLE MORTGAGE-MEMORANDUM Aa 
encc of the clerk, who said that the agreement had »*tn INC DEPOSIT-STAMP AFFIXEI* ON. ,^.g) 

conn: to the .lay Wore, wa* *Mto«d by the appelhte (1852) 5 M. L A- 271 W 

Court which held, under all the cirvumstanve* of the c«. ^ trans fereeS (not 

tlvat no charge «-c' cnnrtituted. and that the transaction in fidc purchasers for value) Of. 

question wa* .1 mere partnership transaction, an advance 

from .me partner to another to be paid off. like *her * I —, nrnKI ty A to « h( 
vances already existing, .wt of pnrfits. | defendant, the ^ of the W. soUI P^J!^ to 

Their lawdship* affirmed the judgment »do«. (V,x*uri pUnt. ff. pramtif^oh^tl^overt^he faito ito* 

HM, we.) If EMC MOHUM Saw \ eaN. * **** ** ff “ T^. 1 ” ^ f Mother P^ 

(1923) 1 R 515= 18 L. W. 92 =(1923) M. W N. 614= ; as promrsed. and dj»Ued the t.tle-dwds cd ^ 

33M L.T. 430 (P.C.) = A I.R. 1923 P.C.87= p«y B wrthpUmttg dargngrta * 

751. 0. 287- 29 C. W. N. 12=46 M. L J. 77t>. I security in respect of the non-dehveiy of the 


3 « 6 S 


the privy council digest 


3106 


MORTGAGE - EQUITABLE MORTGAGE (OR 
DEPOSIT OF TITLE DEEDS-MORTGAGE BY 

—(CVwftf.) 

Validity against subsequent transferees (not being 
Aw nl- purchasers for value) of-(CVacS.) 
W*)’ A. After the creation oi th> charge. pc.pew B 
was transferred by the 1 st defendant e» ihc (hud. and I, 
the latter to the 4th defendant, llaiiuift tto> an Aintmi _ 
Christian ; the 1st and 2nd defendant* were Mahoo-edan.; 
the 3rd defendant was a Hindu ; and the 4th was a Oui 
tiau and a British mbjevt. The contract ic.4 pUe with 
patties living within the local limits of the Supreme l‘«| ,<l 
Madras, though it related to land beyond them. Theoi 
derne showed that the plaintiff looked, ml >im|K> to the 
personal credit of the l>t defendant, but lurgarted lor a 
secuiity on the land. The parties did not contra, t with 
ieferer.ee to any particular law. No local la*, nor an) 
itx Ini ro nl,< existed, forliidding the c reals* of a l*n 
by the Contract and deposit of deed* which exited in the 
case i and by the general law of the pUe where the «« 
tract was made, that is the Engii'h law. the dsp-.it 4 
deed' as a security ««U create a lien .0 lamls. Ihc 
transferees adduced no evidence to show that the, «nU 
lUt porchasets lot value. 

In a suit brought by the plaintiff to enforce the lint 
against all the defendant*. keU that the transaction created 
a lien and liound the property 8. UsrJ AV^Wm) 
Varden Seih Saji i.uckimthy kovjEE Ulmh 

(1862)9 M I A 303- Marsh 461 -1 Suth 483 

1 Sar 857 

MORTGAGE-ESSENCE OF EVERY 

— - //,f —/ itUuh-m ai 

The original and int«*nticnal hypothecation 4 the mott- 
gaged propetty to secure the repayment of the mortgage 
debt is the very essence of every mortgage usulioctuar) or 
other (151). (LarJAtkia rwr.) M tlSv UlBI r. C'H VU>HK| 
Vakil Ahmad. (1924)621 A 145-47 A. 250- 
6L. R P C. 25-20. W N 180 27BomLR 796- 
23 A. L J. 116-A. I- R 1925 P C 63- 
861. C 679-48M L. J. 667. 

M0RTGA0E—EXECUTION OF DEED OF. IN 
ONE CAPACITY. 

-Right of mnlgagot in arother capacity if passes 

under. St/ MORTGAGE -IKMlUF-INTEREST Oh MokJ. 
OAGOR PASSING UNDER. 

MORTOAOE - EXTINGUISHMENT - KEEPING 
ALIVE. 

Attach mi nt - Mortgage; pending -Lvuier 

MORTGAGE PAID Ol FHV. 

Hindu uw-Rkligious Endowm»nt-Mutt pro 

PKRTY. 

Hindu uw—Widow-Mortgage by huminis— 

MOklGACK BV WIDOW AND REVERSIONER FOR 
AMOUNT DUE UNDER—INVAI.IDIIY rrl. 

1 NTT Nl ION AS TO- PR I5U M PI l« W. 

MORTGAGE BY FUI J- OWNER—RENEWAL Of. BY PER 
SON WITH LIMITED INTEREST UNDER HIS WILL. 

Mortgaged pkopkrtv—Mortgagee's purchase 

OF. IN EXECUTION OF DECREE ON HIS MORTGAGE 
—Revenue sale subsequent inkespfctof re 
VENUE FALLING INTO AkREAR SUBSEQUENT TO 
MORTGAGEE’S PURCHASE. 

Mortgages, prior and subsequent. 

Purchase of one ok mortgaged items coupled 
WITH ASSIGNMENT OF RIGHTS OF MORTGAGEE. 

Redemption decree-payment into Court by 

MORTGAGOR OF AMOUNT OF. 

195 


MORTGAGE - EXTINGUISHMENT - KEEPING 
ALIVE -(6\<W.) 

Attachoent-Mortgage pendlag-Eailler mortgage 
paid oil by. 

- K<*b"S dix H, at afaiwt exttutiam further 

fariiutit u aliaskmeut—/ule niton at to. 

On 5th (Xtober. 1891. property, which was subject to two 
mortgages. w» attached in execution of a money decree ub- 
lamed agaiwst the mortgagor by a third party. At the time 
.d attachment the mortgagor was negotiating with . 1 / for a 
ban tu maUe hint to pay off the said two mortgages and 
for t4hcr purple*. In accordance with that aifangemc.it 
tj*c nwrt-ipe executed a mortgage bond in favour of .I/on 
/th (Atulxr. 1891. which bond, after reciting tlietwould 
m-rtgages. and the hen of Rs. 4U.UOO to pay them off. 
turgrl the oropcity w.th that amount and interest all 2 
p r cent. The ««ood contained a clause to the effect:" 1 
•w that after repaying the money due on the afotesaid 
t*o BMtgages I shall cause a reconveyance e>l throe proper. 
tw> to be executed and registered. and shall make over to 
yew. the mortgage deeds which 1 shall get back." Un 8th 
Octojei. 1891. that arrangement ... carried out; the 40.000 
rupw* were advanced ; the two old mortgages were paid oft; 
let property cornered jn them uasrtronvcycd to the ntott- 
; begot the deed, and handed them to M. In July. 
!W. pa,t of the mortgaged property wa* >oW in pursuance 
ol iLr *aid attachment, and w par,hand l>) the appellant. 

On a claim by the appellant to lie entitled to the 
peopertj purchased by him fife of all incumbrances. k,i( 
that M wa* erst,tied to a lien for Iht amount actually applied 
m paying oft the two old mortgage.. 

Nmhing can br .learn than that the intention of the 

W * 10 * ive Va du V tot 
Rv 40.00 on the property in question in priority to all other 
charges. if any .If was intended to have the first and only 
enarge. and it rs idle to contend that there was any intention 
to eit.ngu.sh the M mortgage, for the benefit of the 
exee.t« t rc« , io , o, ,n , purcha*, ,« the Sheriffs sale. 

( L~J ImiUf .) Dinobundhu Shaw Chowdhrv 

J«r;mava Dam. (1908) 291 A 9a 

29 C. 154 (163-4) *- 6 C.W. N. 209 - 4 Bom. L. R. 238 » 

8 Sar. 217-12 M L J.73. 
Hictia Law—Religious Endowment-Mutt 
property. 

- of t, of mokunt anJ 

k*m, Met r/-JArffV> h,< tintmf l r 

a y*t after Ac teateJ l, Ac ,*<i M ^-Morlgaye nnJtr 

'(-IrtOiUtH. 

the then Mohunt of an a*hal. exacted a bc-nami 
rrgi«tere , l rlod of safc in INC in favour of . 1 / In respect of 
three mauh. appertaining to the asthal. and earned the 
rumeof Vto be ml* it .ted in the C.Jktor's register for 
that of the Medium of the asthal. In IIW. M. while merely 
the apparent owner of the mourahs. and whilst the relation- 
ship J principal and agent exited let ween the Mohunt and 
hmndf. executed a m.itgage l«nd in favour of L, nv.rtcag- 
mg the saw! three mwah* and amdher mourah. Lt nmrt- 
gag. «* admit.^B, binding uprui the asthal. I„ |»72. 

St. n-A l*mg then the agent of the arthal and not having 
any author,., to mortgage asthal property, executed a mort- 
ga^ m fatcur of the appellant mortgaging the three mou- 
«h> tmnqcd to h.m liy toe sale-ched of I860. That mort- 
gage .4 1872 was execute'I for the purp.se. ,*/,,*/„ Q t 
M .ng the l u lan,e of the deb, doe L, mortgage. 

W. he cootencW that be was in any event entitled to fall 
back upon l‘t mortgage of 1869. 

mortgage was extinguished and had not 
been kep afive for the appellant’* benefit, and that he 
not, therefcee, entitled to fall back upsn it (68-9). 
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MORTGAGE - EXTINGUISHMENT - KEEPING 

ALIVE ~{CntJ.) 

Hindu Law -Religious Endowment-Mutt pro 

perty-KV*A/.) 

Thr mortgage bond "f 1872 wa* executed by .1/. claiming 
to k the M-Jiunl "(the a*ilul in hi* own right and the 
propiietor of the estate*. There i* nothing in the bond or 
in the evidence, ot mu in the >urr>«ndinq circunotances to 
*how that .1/intended In keep l.'s nnetsige abte. or that he 
or the appellant intended that the latter *hould hold that 
mortgage as an iMkIitional *ccntilj (•< the loan. 

The mortgage to /. carried inttie*t at a higher tale than 
the mortgage of the- appellant. 

There wa* no intermediate mortgage ktween /.'» mort¬ 
gage anil that to (he appellant, and .1/ had iv> ir.ter.-M in 
keeping alive L’> mortgage. On the coot rat;, it nas hi* in 
teie>t that it ahmtld lx- paid oH and extinguished. 

Though the amount due to L was paid by the appellant’> 
gonu'tlu. it was paid, not by the appellant, but through him 
a» the agent «f .1/. the payer, and with money lent to M. 
upon the mortgage. «hi such payment thr appellant wa* 
entitled to a receipt from /.. According to the term* of l.'i 
mortgage, the payment had to I* indorsed cp«n the Imnd. 
and wa* >o indorsed. The fact, therefore, that, after wrh 
endorsement, the appellant got back ptMOMua of the food 
and lelained possession of it wa* not inconsistent with the 
ia*e that L's mortgage wa* ex»ingui*hed, l*cau*e he mu*t 
have kept it a» a voucher for the payment made by him cm 
behalf of .1/. {Sir Borne< Peoiret.) MOHkSH l.AL r. 
MOHUNT BAWAN Das. (1883! 10 I. A 62* 

9 C. 961 (976 8)“13 C. LB 221-4 Sar 421. 

Hindu Law-Widow-Mortgage by husband- 
Mortgagc by widow and reversioner for 
amount due under—Invalidity of. 

— ■ Mo/tgngte'l right to Ml M(k nfon mortgage hf 
defeated ill aglinit reieruener's heirs. 

A Hindu mortgaged his five-sixths share of a village and 
died leaving a widow and a separated nephew who was en 
titled to the teversion if he survived her. The nephew 
mortgaged the remaining one-*ixth to which he was entitled 
in his own right, to the *an‘.e mortgagee. Thereafter the 
widow and the nephew jointly executed two mortgages of 
the whole village for the amounts due under the earlier 
mortgages. In a suit brought upon the la.er deeds, a 
decree was passed by the trial court for the full amount but 
that decree was set aside as again*t the widow by tbe High 
Court in an appeal preferred lay her, and the decrer of the 
High Court was affirmed in an appeal to the Privy Council 
to which the representatives of the nephew, he and the 
widow having died in the meantime, were parties a* rever¬ 
sionary heirs of the la*t male owner. The dtetee obtained 
against the nephew was executed only again*! hi* one-fifth 
share and r.ot against the five-sixth* share of the la*t owner 
and the amount realised was not sufficient to meet even hi> 
own indebtedness. In a suit brought on the original mort¬ 
gage of the five-sixths share against the representatives of the 
nephew in whom the property vested on the death of the 
widow, held that, in the circumstances of the ca*e. the later 
mortgage did not extinguish the rights of the plaintiff under 
the mortgage sued upon and that the latter was a subsisting 
mortgage and pUintiff wa* entitled to a decree oo foot 
thereof. 

Though the mortgagee’s intention at the time of the 
later deed was to accept a new security in lieu of the old 
one. yet. as this was frustrated by the fact that the later 
deeds were held not binding on the widow, it was contrary 
to equity and good conscience that the nephew’s heirs should 
set up the later deeds as a release of the mortgage executed 
by the last owner. 
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Hindu Law — Widow —Mortgage by husband — 
Mortgage by widow and reversioner for amount 
due under Invalidity ot.-(CeHtd.) 

UtU further that S. -41 of the Contract Act had no 
application to tbe case, because, if the suit mortgage was 
looked upon as a contract to pay money, it had not been 
performed, because tbe amount realised by the mortgagee 
•lid wot cover eren the nephew’s debt, while if the suit mort¬ 
gage was looked upon as a contract to give security, it had 
not been performed because the nephew’s attempt to create 
a security no the five sixth* share admittedly failed. (Lori 
Parker.) IIAK CHAKDI LaL r. SHEORAJ SlNGH. 

(1916) 441. A. 60 = 39 A. 178 = 19 Bom L. B. 444- 
15 A. L J. 223 -5 L. W 502-(1917)M- W. N. 290- 
1 Pat L W. 330 = 25 C L J. 316 = 21M. L T. 292- 
21 C. W. N. 765 - 391C. 343 = 32 M. L. J. 241 

Intention as to-Presumption. 

-(&« under tUi w Mortgages, prior and 

SUBSEQUENT.) 

- A in mi v. Anfiil—RnU in. 

In Adam* r. Angell. it was held that the question whether 
a mortgage paid off was kept alive or extinguished depend 
rd opoo the intention of the parties. The Master of the 
Kolk in delivering his judgment, stated that, " in a Court 
of Equity it has always been held that the mere fact of a 
charge having been paid off docs not decide the question 
whether it is extinguished. If it is paid off by a tenant foe 
life without any expression of his intention, it is well estab¬ 
lished that he retains the benefit of it against the inheri¬ 
tance; for although he has not declared his intention of 
keeping it abee. it is presumed that his intention was to do 
so. because it is manifestly for his benefit. On the other 
hand, when tbe owner of an estate in fee or in tail pays oil 
a charge, the presumption is the other way. but m either 
case the person paying off the charge can by expressly de¬ 
claring his intention either keep it aJive or destroy it- j* 
there is no reason for keeping it alive, then, especially >n 
the case of an owner in fee. equity will in the absence ol 
any declaration of intention destroy it; but if there be any 
rea*on foe keeping it alive, such as the existence of another 
incumbrance, equity will not destroy it " (701). (<&' 
Barnes P.aemt.) MOHESH LAL ft MAHANT BAWAN D* 
(1883) 101. A. 62-9 C. 961(976-7)- 

13C.L R. 221- 4 Sar. 424- 

- Ci mm donees inti (png presumption of topint 

dm. 

When the owner of an estate pays charges on the otate- 
which he is not personally liable to pay. the question ®hr 
ther these charges are to be considered as extinguish « 
as kept alive for his bene* is simply a question of inten¬ 
tion. The intention may be found in the circumstances 
attending the transaction or may be presumed from a con¬ 
sideration of the fact whether it is or is not for his benefit 
that the chaige should be kept on foot. {Lord Undlej.) 
DISOBUSDHU Shaw CHOWDHRY V. JOGMAYA DAS- 
(1901) 291. A. 9 - 29 C. 164 (163) = 6 C. W. N. 209; 

4 B:n L R. 238 - 8 Sar. 217 = 12M. L J- 73- 

- Intention to extinguish - presumption of toping 

aim in ecu of—Propriety■ , 

None of the cases shew that a mortgage when paid oB 
and intended by the partie> to be extinguished is presumed 
to hare been intended to be kept alive (72). {Sir Barnet 
Peaeteh.) MOHESH LAL r. MAHANT BAWAN DAS. 

(1883) 101. A. 62=9 C. 961(978); 

13 C. L- R. 221=4 Sar. 424 
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Mortgage by full owner-Renewal of. by person 
with limited interest under his will. 

- Xo of mnlgogt h 

Whrre a person entitled io a limited intereM utvlr, a mill 
rtlww ' a mortgage executed fay the totalur. ihc right .4 1 hr 
mortgager*. against the estate caimm io^krui equity 
\* prejudiced l>> the reivcw*l. T„ h»hl that it K «.«U W 
lo a Mbaamlal ikfeat of the tight of thr wnt-ag«r 
and to imply, what tritainly nmr was thr MkiMMi of anj 
of the parties to the transaction, that by the renewal >4 a 
mongage by a pern* with a limited intmM inihri^-tr 
the intent ion was to operate a di-charge <1 ■ linf^f 
wired upon the radical right. (LrJ Show.) SMNNFK 

Nalnih.ii. Singh. 

(1913)401. A. 105 (115)--35 A 211 (225. 

(1913) M. W. N 500-13 M. L T. 488- 
11A.L.J 494 -17 C. L J. 555- 17 C. W N 853 
16 Bom. L R 502 191. C 267 - 26M. L J 111. 

Mortgaged property- Mortgagee s purchase of 
in execution of decree on his mortgage Revenue 
sale subsequent in respect of revenue falling into 
arrear subsequent mortgagee's purchase 

— 1 Right* of mortgagee purvhay* awl of icvtnur >ak 
purclu*ei—Former if can uy? mortgage a* a " shield" 
against lattet. Stt HlNG.Xl. ACTS-1.AND REVENUE 
SALES ACT OK 1»59. S. >4. (1912) 39 I A 228 

40 C 89 

Mortgages prior and subsequent. 

- Pint and third mtrtfo&t of l-*di—St/omd mi>t 

f t?t of finds and trofs—Sti'.Mrt W u/t of tr.fi hj sntmd 
moilgogtt—Paymtnt 6/ fnrthour «t tfHitf of ndtmf- 
lion toaiirt-Priority ih rtifitt of mmi so find oi 4f*i*4 
third mortgaftt—fHtrnhon— ProumfOon. 

The owner* of certain land' effected l*t and 2nd ir^tg.y, 
on those land*. and a third mortgage on the land* and the 
ctopv thereon. In execution of a morey decree obtained 
against the mortgagor* by third parties. P purch*ed the 
equity of redemption in the properties, and with the sum of 
R* 1.000 paid by him the judgment debt wa* v.ti'Srd. 

The 2nd mortgagee then wed upon hi* mortgage, making 
the mortgagor', the third mortgagee, and P. defendant. In 
execution of the decree- obtained by him. the 2nd mortgagee 
obtained ordei' for ule of the crop*. P or the re*pnn.lent., 
his representatives in interest, paid the 2nd mortgagee mii**' 
of money and caved the crop* from 'rinire. The 3rd motl- 
gagee (appellant) >uetl on hi* mortgage. making the Bwet- 
gagot*. P and the respondent* partie*. In mention of the 
decree in hi* suit the land' were soM out and oat freed md 
<li*chargcd from Ihc mortgage*. After the payment of thr 
amount due to the l*t mortgagee and the expenses of the 
sale. there remained a *uiplu* in court of Rs. 1.327 «M. 
The respondent* claimed to be subrogated to the Hcond 
mortgagee, and in his right to receive the •aid «urpW'. 
Their claim na* rc-rted on the ground that at the time of thr 
device in favour of the 3rd mortgagee 'here was still due to 
the 2nd mortgagee R>. 1.990, that the ihc tee in favour of 
the 3rd mortgagee gave liberty to the ropuculent* to pay the 
will sum to the 2nd moitgjpe ami provided that, lay doing 
*o, they (reqwmtent*) would lie relegated to thr rights of 
that mortgagee, ami that the) did accordingly make the said 
payment. 

Iltld, afrirming the High Court, that, both by virtue of 
the exptea direvlion in the decree in favour of the 3rd 
mortgagee ami under the general law. the rep-odent* «tf f 
entitled to stand in the »hoe> of the 2nd mortgagee not only 
In respect of the R*. 1.990 paid by them at the time of the 
final satisfaction, but also in respect of the several payment. 


tunc to save the 
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,ful made from ti„* , 0 

ci"p* floor le-ingHiftd. 

It w.»contend'd that sum* paid l0 lhe 2nd mortgagee ,o 

?r :nuM u ‘ Wl * u -m3 

... ‘ { "* the 

^C I) O. .cicmptwo. that the piocetding* bedeemtd 

aLa.M"'-. U 1*T na, , a 'HlltASOn 

iTir.r ' * hu * W . M i* aw,, * cl l ,Um »>* intended to 
-t !■ i-e way lenefic.al to himxrlf. (Lori Pi,//,, 
"on) MALUkLDllI AVVAKIDDI AbUSUNIIII 

UifAUKWWNAVVA (1923)51 1. A 140, 

47 190 - 22 A L J 45- 19L W. 216e 

- C 36 ** 6Bc “ L R 204. 
i 0 0 & A L R 269- 

N r 2&0 ‘ 39 C ' L J ' 204 & 

1025 - 2 Pat. L. R.9-79I C. 692 *» 

46 M L. J. 164 

--•/ '/• > Mffir-AjM of, bfUtttHm fur (hour 

'J*' J " J "“'" U * •***§" >»h«t io th al and 

11*771 "r tSt ^ n " r >'**fit ohwfor 

**.»! of fo* 4 Uur 01 0[0,0.1 mhuiooit mongo#. 

V’ n "' r, t , *S w under two mortgages exc- 
cuted m h, favour I, oce P The fir*, mortgage -a, in 
respect ol one Sou*. ,he vecond in resixct of other tight 
The responoew «as put ,n possession of si* of the 
1U «her three were in the possession of a Bank to 
they had been mortgaged before the date* of the re. 

the ''’ hh ,o ,h °* ,h,rt h °“«. 

mon ™ n p,ouM ,hil a » ioon 
a' they -ere rechemwl that i». as soon as the Bank’s posses- 

^ "** ** P“« in IK^cionTC 

Tl* appellant whooltairved a money decree against P, 
attached the nine hou'o included in the respondent’s mort¬ 
gage* and phased at the sale in uecution of his C e 
the r «8 h ’-“tlr. ^ interest of P in the said houses. Sul*e. 
qoently he ‘appellant) pud off the mortgage debt due to 
the Rank, and tuok pu*s«>.ion of the nine houml^ ‘° 

Of hr'ft '° rW0Vei 

o the ) h.m«. alleging that he was etituM to possession 

the same under the mortgage' t 0 him. ht/d that the 

nwigaget.. the Bank ma* m< extmgu.vhtd Iq-the apprl. 

nUcT^l’- T* ? hf *“ W ' 5,,W *° Mand in Se 

K c ' 4Wl IO 7 aU ’ d l*« Itrte 

until the an*«nt paid l 7 him to the Bank was repaid 

The debt to the Bank was is* paid out of the purchase- 
«ey. The appellant purchased the intero! of the morl- 
frW" <ilF. *“d did mx in any way Und himself to pa, oft 
w^R?*. "tvet. t* pa,d the Bank some *i* rm^th. after- 
ward^rt was not l«awse he was under an obligation to do 
•' tberefove distingui'hable from Toulmin ; 
bCerte (132). {Sir Kuhud Comh.) GOKULDOSS GopAI 

“ KAHiUX SWWtt. (1884) 11 1. A 2 b- 
10 C 1035(1944.1046)-6 Bar. 543. 

h him to 


/our mootgogr-PrrmmffimH-Con^Mt 

loUr mortgop dek—Eiut, 

It i* now *t«kd Uw that where in India there are *ve,al 
mortgage- oo a property, the owner of the property sul.il 
to tbe n- irtgages may. if he pay* oft an carfcSjL 22 
hinaelf as buying it and stand in the same 
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ALIVE -(Contd.) 

Mortgages prior and subsequent-(C«;tf.) 

the inheritance, he is assumed, in the absence of 
evidence to the contrary. to have intended to keep the 
charge alive. It cannot signify whether the division of 
interests in the property is by way of life estate and 
jtoainder. or by way of successive charges. In each case 
it may be for the advantage of the owner of a partial 
interest to keep on foot a charge upon the corpus which he 
(133 -1). (Sir Kukaid Cmi.) GOKULDOSS 
GOPAlbOSS,-. KAUIUX SEVCHASD. 

1 1884) III. A. 126 = 10 C. 1035 (104&6)= 6 Sar. 613. 

-Whether a mortgage paid off is extinguished or kept 

alive depend* upon the intention of the parties. The 
ordinary rule i* thar a man having a right to act in either 
of two ways shall be assumed to have acted according to 
his interests. In India the ait of conveyancing has been 
and is of a very simple chaiacter. A formal transfer of a 
mortgage is never made, and an intention to keep it alive a 
otter formally expressed. The obvious question to ask. m 
the interests of justice, equity and good conscience, is, 
what was the intention of the paity paying off the charge I 
(XM). 

Property which had been mortgaged with possosion 
under a Zurpcshgi deed of 1871 for the sum of Ks. 12.000 
was agarn mortgaged in 1888. February, to a different 
person under a deed of simple mortgage also for the sum 
of Rs. 12.000. The said sum of Rs. 12.000 was borrowed 
by the mortgagor and was lent by the simple mortgagee for 
the express puipusc of paying off the Zurpeshgi debtol 
Rs. 12.000. The money lent by the simple mortgagee *»s 
in accordance with the agreement between her and IN 
mwigagoi applied in di* larging the Zurpeshgi debt ol 
R». 12.100. Thereupon, the then holders of the Zurpohgi 
deed, quilted possession and gave up the Zurpeshp deed, 
which was delivered to the simple mortgagee. It *° 
appeared that three of the properties comprised in * 
Zutpeshgi deed had been at dates intermediate between toe 
Zurpeshg. and the deed of simple mortgage d February, 
18 W. further charged by simple mortgages and that decrees 
for sale had letn obtained in suits brought thereon, in » 
suit for sale brought by the mortgagee under the simple 
lo | mortgage of February 1888, Mi that the Zurpeshgi of 1*'* 
was kept alive fot the benefit of the mortgagee of February. 
1888. Who thereby obtained priority over the iniernved.»« 
further charges (81 2). (Sir Joha £dfi.) MAHOMED 
IBRAHIM HOSSEIN KHAN P. AMBIKA PlRSAD SINGH. 

(1911)391 A^68“ 
39 C. 527 (554 5)-(1912) 1M. W.N-367^ 
11 M L T. 265 9 A. L. J. 332= 14 Bom. L. R »» 
16 C W. N. 505-15 C. L. J. 411 -141- C. 4*6- 
22 M. L. J 46#- 

Purchase of one of mortgaged Items coupled 
with assignment of rights of mortgagee. 


ALIVE-d^.) 

Mortgages, prior and subsequent-<C\W.) 
br.iiKc* alive 1« hi* benefit and thus come in Mure a later 
mortgagee. This rule would not apply if the owner of the 
jHopcity had covenanted l<> pay the lat.-r mortgage deU. 
it ii further to be presumed. ami indeed, the MatuteMi 
enacts (Transfer of Property Act. S. 101). that if there i» 
ivo indication to the contrary the owner has intended to 
lave-kept alive the previous ihaige if it w.*i|d be for IK 
benefit. (Uri Phillmort.) MvLUKEDW AYY.VREDUI 1 has paid 
r. A DM 1 Mil 1.1 (ioPAl.AKKISHNAYYA. 

(19231511. A. 140(143)-47M. 190 - 22 A. L J. 15- 
19L.W. 216 A I R 1924 P C 36- 
26 Bom L R 204--34M L T 1- 
10 0. & A. L. R 269-(1924) M. W. N. 290 - 
39 C. L J. 201 - 28 C. W. N. 1025 - 2 Pat L R 9 - 
791 C. 592 46 M L J 164. 

- -Prior w.'it ±o$—l'aymiHt a/, by fmnkour rf 

ii/aitl of rtJimfli.11 uitktuiiterf laiumbrouun 

— «r/z:v of frioi oi itfiiiKit i*tui*>*t 

nt(umirjh,n—/>i\ trial ,•/ Toulmin p. Nme 01 It— 
InofflitoMity to tu,ho .«/. 

The doctrine of Tialmiu v. Start (lhal the purchaser 
of an equity of redemption cannot *t up a mortgage which 
he has got in against subsequent incumbrances of which be 
had notice) is not applicable to Indian transactions, except 
as tlw law of justice, equity, and good conscience. And if it 
rested upon any bn«d intelligible principle of justice it 
might properly be so applied. Hot it tests on no such 
principle’. If it did it could not be excluded or defeated by 
declarations of intention or formal devices of conveyance*, 
whereas it is so defeated every day. When an estate is 
burdened by a succession moil gage*, and theuwnct of 
an ulterior interest pays off an earlier mortgage, it r* a 
matter of course lo have it assigned to a trustee for his 
benefit as against intermediate mortgagees to whom he is 

not personally liable (133). 

In India the ait of conveyancing has been ami is of a very 
simple character. Their Ix»r«bhips cannot find nut a formal 
transfer of a mortgage is ever made, or an intention to keep 
it alive ever formally expressed. To apply to such a practice 
the doctrine of Twfmni v. Start >ecms to them likely, 
to promote justice and equity, but to lead to cnofusion. 
multiplication of documents, to useless technicalities, to 
expense, and to litigation (133) They are not prepared to 
extend its doctrine to India (132). (Air FuhorJComh.) 
GOKULDOSS GOPALDOSS P. RAMBUX SEYCHAND. 

(1884) 11 2. A. 126 = 10 C. 1036 (1045 6)-6 Sar. 543. 

■ Prior mortgage— Renewal of, and deuer obtained 
on foot of renewed mortgage— Eflct of, 4 * agair*t inter, 
vening mortgagee. Stt MORTGAGE—rui'UOlY Of—I 
KtLINOUISHMENl OF. (1901) 281. A. 203(209 10)= 

23 A 313(323).' 

-Prior mertiv# fmJ off by lottr 


..--, -— lortfognifl/ft' - 

nine for bn bouft 01 0 cm a it mttrmiJioU mort - .Vo txh*paikmtnl of mortfop by rtam eh 

Prtiu»tNien. Tt- defendant appellant executed a kut-kobaia 0 

mourahs. including mouzah A to one G. She ^b^W 
executed another kut kobala in favour of the same 
• hereby the said four mouzah*. together with 1 three 0 ho>. 
were hypothecated to secure the repayment of pother 
advanced to her. On 29-6-1S73.» 
was served unde, the first mortgage. On 23-J-W 4 - 
Irt respondent puahased on sale for arrears of revej“ Q 
interest of the appellant in mouzah A. On 

assigned all hb interest under the two kut k o ™*'JJbb 

2nd respondent upon trust to prevent the nagO 
lights under them, and to keep them ah ve for ,hf ^ 
of the IS respondent,and empowered hfl 

prosecute the pending foreclosure Proceedings, « 


Praumfutw. The 

When an estate is burdened liy a succession of mortgages mouzahs. including 
and the owner of an ulterior inters pays off an earlier 
mortgage, and the question arises as to whether that earlier 
mortgage is kept alive for bis benefit as against intermediate 
mortgagees, the obvious question to *>k in the interests of 
justice, equity, and good conscience, is. what was the inten¬ 
tion of the party paying off the charge ? He had aright 
to extinguish it and a right to keep it alive. What was his 
intention ? If there is no express evidence of h. what inten¬ 
tion should be ascribed to him ? The ordinary nde is that 
a man having a right to act in either of two ways, shall be 
assumed to have acted according to his interest. In the 
familiar instance of a tenant for life paying off a charge 
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Purchase of one of mortgaged Items coupled with 
assignment of rights of mortgagee-(('.W.) 
name of the 1st respondent was substituted for that of G in 
the foreclosure proceedings. 

On 24-4-1875 being more than 12 months after the 
notice of foreclosure had been given by G. resooetdrni* fifed 
a suit, which related only to the first mortgage, and which 
prayed for an order giving to the 1st respondent a pro¬ 
prietary tight based upon foreclosure in the three mourahs 
other than A . and with respect to.-f for a declaratory «fecee 
confirming his possession of it. on a right demed fr.en 
foreclosure of mmlgage. 

The Sub ludge dismissal the writ on the ground that by 
the plaintiffs purchase of nrounh A. coupled with the 
assignment which he took of the right* of the nut gage*, 
the whole mortgage debt bee ante extinguished. 

UtU that that ground of decision aw manifeMly *■•«£. 
and was properly reversed by the High Court (221) I So 
Rekerl /’. Cot ho.) SkIMATl KaUIS’I SOONPlKI CHOV.. 
DHHAM I-. KALI PROSMNNO CHOSE. 

(1885)121 A 215 12C. 225(2315)-I Sir 652. 
Redemption dccree-Payment Into Couit by 
mortgagor of amount of 

- File *t*i'incut ef merit* ft/it* */. 

Qwrrf. whether payment into Court by the m..itg4g.. f 
of the amount (leered a* a condition of tcfempiion m a 
suit (or redemption liought by him w*4d extinguish the 
mortgage lien (243). (4W Artvy.) < MANDMKI AHUaI. | 
HaKMSH f. SETH RACHUBAN l>AVAl. 

(1905) 321. A 229 - 28 A. 1 (18)-2C L. J 413 

7 Bom L R 912-2 A. L J. 813-10 C W. N 115 
9 0. C. 7-8 Sar 882-15 M L J. 407. 
MORTGAGE-FORECLOSURE OF. 

- (See ah* llFNGAl. RlCUUTIONS-l-AND Mort- 

CAOg RF.tlEMKTION ANI» FnKFCI/Kllk. KHHU UlON 
XVII OK 1806 ASI1 MORTt-.AGK-CONhinoSAl. su.r- 
MORTGAGE BY—FORK.Cl.OMIkE Of ) 

Decree for. 

- AM.ute Jeertr-Rertf reJcmplie* n&h-Af- 

pJieahe* b mertfiipt fer Hr p*rpeie-.Veeemly-F*fh'* 
CMctry predict ~ Rem^y Htfk Cr*rt-Pr*d,u /«. 
Effort Tram fer of Properly Ad. 

Under the chancery practice in foreclosure sorts in Fog- 
land, though the decree is absolute in form and direct* the 
property to Ire foreclosed on failure to pay on or before the 
day fixed in the decree, a further application i» neefsa? in 
order to bar finally the mortgag es right to redeem. 

Qmrri, whether the same was the prart ice as to decrees in 
foreclosure suits filed in the High Cooit of Judicature at 
Bombay in Its ordinary original civil jurisdiction before tbr 
matter was settled by the Transfer of Properly Act and the 
Civil Procedure Code of IW. (Sir /dm Wd/ii.) KlSHAV 
RAO VASANTARAO v. NAN*RHAI. 

(1928) S3C.W N 402 ■«0 WN 299= 
29 L.W. 472 = 49 C L J 316 114 LC. 574 = 

31 Bom. L R. 696-A IB 1929 P C. 61 

- Eitg/M fen*—Decree in-H’kd emen*ti it 4. 

A decree for foreclosure of the year 1875 ordered 
"That upon the said defendant paying to the plaintiff the 
•aid principal, interest and cr*ts within six calendar mrnitks 
after the date of this decree the plaintiff do rtcoser the 
premises comprised in the said mortgage deeds free and 
clear from all incumbrances done by him. or any person 
claiming from or under him and deliver up all deeds and 
writings in his custody or power relating thereto to the said 
defendant but on defendant failing to pay to the plaintiff 
whit shall be due for principal, interest and cost* a* afore- 
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MORTGAGE -FORECLOSURE OF -(CnrtJ.) 

Decree for—(C.W.) 

*2* „ .„<! ,„ tht Mid moogapn! 

IMJ (Safe dwiM a f. w |nso, e lht E 

- M,) 

■ t n wv « , ' 1,2! i33CWN. ,m. 

O 0 V N 299- 29 L W. 472 - 49 C L J. 316- 
114 I.C 574 = 31 Bom LR 696- 
AIR. 1929 P C. 61. 

£1 e,*l f .m tl—AWeuily— A<i/*i/ue*et iy merle.’rer 

* ^kTL. e ' BJ P"* 4 " 01 " 0 fiml <br nreewure 

ea-ed upof **>"• 
ea^i 1 he mor rgaprr in December. 1875.1*. 

fw W** «be 

S2Jt.™* **, ,Se «H> those claiming 

.hrowgh him remained in unchanged pos^jon for 45 

tC ™ u,Kr T I" in,p,frtin ' ! 4nd n '» Mn l 

Ik m. rtgago. had rxrcuted the motlgagr in hi, capacity 
of execum. and in J88J hi, ua , challenged ly^ the 
Unc&ones m O S. 4 »8 „f |884 In hi. written staler,,,,., 

JuTrhll hli \ ^'benMtgagn! item refer,e .1 , 0 
aU.se had l«m mcumberpl by ,1* testator ami could no. 

/Wthatihe Coun lute, was right in excluding that 
!" ,hf 'ha, the mortgagee 

* " f ,hr r!T 14 hi ' °' n «^t it 

"O wtcc^an 1 !'* the latter to execute the fortckH U ,e 

dtert*. (J/r /A* ffW/ra.) KkSHAVRaO VASANTRAO 

>.Nan»bhal f 1928) S3 C.W N 402 « 

60 WN 299 ^29 LW 472-49 CL J 315- 
1141.C. 574 * 31 Bom. L R 696- 
_ r AIR. 1929 PC. 61. 

Fif/mlitm tf—Sutrendtr ,f . 

m~ orr It mrtlterre i—F„S m , tf-Efol Jl. 

lex: -N4i*ui*,nt, tr 

When. how. 

ordering the 

wbn 
‘brected the 


of the items mortgaged, 
tk. onk. refund ii™ ii. .„ d 


mortgagee ,0 file a snit if be wished 
rtem. He accordingly did file w 


10 get possession of the 

.i—, . . ,b 1 hf bad not an- 

peartd to show cau*e against the order ,0 give up pos^si,., 
"hut defined up p^sion ,0 .he plaintiff (tie'JEJS 

tf&JSfiw Srr, r"’ in " 

kv... iknJr^ W 1,1 0| lfct ‘“IP".8l> 

tnSfasf- • iSSisaii 

SiSJSfallliTS," •‘e.c-ktoi™ (h., ,h. 

114 I C. 5,4-31 Bom. L. B. 696 = 
A -LB 1929 P.C. 61. 
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MORTGAGE—FORECLOSURE OT-fOmd.) 

Decree (ot-(Ont,t.) 

-A ‘fdemption k )r aiMlyf.r alttr—Rifk of—F.*tr- 

tiu of, wit hut ifiiwuUt lim.—X.vnmj—FjittiA A*’ 
lift. 

According to the English pu< lice, a 5crk:ng 

to redeem after a forKl-*urv decree if bound t« *h» hi with- 
in a reasonaUe time. and i* n-«t entitled to wail f« 
than 45 war*. (Sir /.JiilM/ii ) KESHAVRaA VaSaNT- 
R.V)?. N'ANARH ,1. f 1928 ) 33C W.N 402 = 

60 WN. 299-29L W 472=49 C LJ 315 = 
114I C. 574 - 31 Bom LR 696* 
AIB 1929 P C. 61 

- Suk ffiuHt mortygui and mo,tyyr—S*if *&!"•* 

—Dun/ in—Fiiimm of—Tranftr of Proftrij .Ur,S. 86 
—Form of ordtr i'm» /*—Inaffluaklilf of. 

The form of order given in S. 86 of the Tian'fer of IW 
pctiy Act unitempLtc* a ‘uit l*tw«*n <«nc mortgagee awl 
the mortgagor only, and should be treated at a common 
form IK4 to I* liteially follow*! in every vjit foi forcllo 
sure. 1 m to lie adopted to the particular virvurr.'tancrtof 
each ca*e. Ildoet'nnt provide f«» thm«u*«by poiuw 
incutnlirancert of their successive light' of revkmpri-n or 
for working out the tight' of the partie* in the event of any 
prior incumbrancer in front of the mortgagor redeeming the 
mortgaged property 10 a' to make a complete decree. An 
appropriate rWcree for that purpo* i* wtHknown in the 
Chancery Divi'ion of the High Court in England, and a 
form of it will lie found ir. MW on Dvcrrr*. It d**r»e» 
concideration whether a form of wlcr suitaldc f*w u-< in 
the Indian Court* might not lie adopted in whi htbre* 
right' n-srhl Ir recognis'd ami pro*i'kn nu-lr fre the rvmt 
of their I ring exerrhed (130 J). (ImJ flny.) Gofl 
NaRAIN KH\NN\ It \Rt’ H\NS|1»M %K. 

(1905 ) 32 IA 123 - 27 A 325 f330) • 
2C L J. 173 9CWN 577 =7 Bom LR 427— 
2 A L J. 336-8 Sar 779 15MLJ191. 

- Sukuintnt morlfigtti > ind most yyt—Soil ay mil 

—R(dtmfii«n ky odf—Dttrtt fr.rtJm? for— 

H%il amotinfi le—Profruly of. 

To a suit for fnrccbwurr of a fii't mortgay. the mort- 
gagor and the Mili^quen! nmtgagev* of the uw pioperty 
were made partics-defendant*. The decree in the mi it ordered 
that, on the defendant paying to the plaintiff or into Court 
a specified »um of money on a specified date, the plaintiff 
should deliver up to the defendant all document* in hi* pov 
‘e"ion relating to the mortgaged property, and should 
tran'fer the property to the defendant free from incum 
braiKC' created liy- the plaintiff, but that, if MKh payment 
Hgnr not so made, the defemlant »h«iM Ir al*n!-tchr «le- 
luned of all right' to redeem the mortgapnl property. 

//-•A/ thil the decree was not adapted to the can: (130). 

The “defendant 1 ' in the ito rwr mean* the mortgagor only. 
The decree d-*> not provide for the exercisr by the ^i'or 
incumbraneef' of their sutemve right* of relempti<« «* 
for working out right' of the partie* in the event of any 
prior incumbrancer in front of the mortgagor redeeming 
tire mortgaged oroperty >0 a* to make a complete decree 
(1301). (hrj Party.) GOPI N.tRAIS KH\NN.\ r. BvBU 
Ransidhar. (1905) 32 IA 123= 

27 A 325(330)=2CLJ 173=9 C. W.N. 577= 
7 Bom L R. 427 - 2 A LJ. 336 = 8 Sar 779 = 
15MLJ.191- 

- Snpumf (\<urt—Dttrtt of. Mam ffindm—Eittl 

of. 

The effect of a foreclosure decree in the Supreme Court 
in a mortgage wit between Hindus is equivalent to a decree 
establishing proprietary rights in the Mofussil Courts on 
similar suits on the like instruments (359). (Sir Fdward 
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MORTGAGE-FORECLOSURE OT-tCcntd.) 

Decree for-(CW.) 

V ll’il/iami.) NAVVAB SlDHEE NlZRU ALLY KHAN 
r. r\j\hOjooi>hvaram Khan. 

(1866) 10M I A. 540 - 5 W.R. (P.C.)83= 

1 Suth. 635 = 2 Sar. 198. 

-Time for payment fixed by—Extension of—Juris- 

divtioo—Condition precedent to. Su C. P. C. OF 1908, 

0.34. R. 3 (2). PROt ISO. (1928) 55 LA. 207« 

65 C. 821. 

Genuineness and eflective nature of-Evidence of 

- -Judyum hH inter partes—Tu/ur of. 

A dr.i**on. not ioUr forltt. that a foreclosure of a mort¬ 
gage *a» genuine and effective is «trong evidence that the 
fcxccV*'ort wa« genome and effective (76). (lord //<d> 
w.) Rao Balwant Singh r. Rani Kishore. 

(1898) 25 I A 54-20 A. 267(293)--2 C. W.N.273= 

7 Sar. 279- 

Bight of. 

- First m.'rtgj’t of wmt iIimi—S ound mortyp in 

fc .-r tf ume p/run of Holt and othr iltmi-Forttloinrt 
frit Mortpetonlr-Xi/toef 
The defendant appellant executed a kut-kobala of 4 
mount*, imluding nv«nh A, to one G, and subsequently 
exc.uted anther kot-kobaU in favour rd the same person, 
■hereby the *aid four mount*, together with three <xhcr», 
were hypothecated to secure the repayment of another sum. 

On 29-6-1873 a notice of foreclosure und *' 

the fii't roortgacc. 

On 23-3 1874 the l*t rop-mlcnt purchased on ule for 
arrrai' of revenue the inters of the appellant in mouuh A. 

On 3-6 1874. G awigned all his intermt umler the t»o 
kul-ko'aUs to the 2 »d re'pondcnt upon trust to prevent J* 
m.fger of hi* right* un ler them, and tu keep them ah* for 
the benefit of the 1st re*pmdcnt. and empowered hi* t° 
contirme and prosecute the pending foreclosure 
and the nanw of the 1st respondent wav sulwtituted foe «>»t 
of G in the forecWe proceeslings. 

On 24 4 1875. tiring more than 12 months after the w*« 
of f.«vh*me had been grveo by C. the respondent* fiWj 
Miit in the Court of Sub lodge of the 24 Pergunnahs. That 
mui related only to the 1 st rn.-tgage.and prayed or a 
-artier riving to the N respondent a proprietary right to-J 
upM forectosure in the three mouiahs other than A, w 
with reject to A for a declaratory decree confirming ^ 
pas'es'ion of it. on a right derived from forectosure of more 

“n-b* lh,t .» proding. o. U- 1/76. -b- 
■mm-ht another wit in the Cwrt of the Sub-Judg 
NYklra. in mhich the three additional mouxahs mortpgo. 
by - he -econd kut-kobala were situated, against tM^ 
■unr.ro recover the principal and ,merest due wfa 
koluh. The claim in the second suit was aga.nst the 

'^Tfeobjnrtof the plaintiffs in bringing the ^ 
in different 1 -risdictk.n' waste ^Oredoje the JM-J* 
including A. under the fir« mortgage only. 
r-'pondev; would obtain the mooxahs in respect of a 1 

bite to the payment of the second mortgage, and he 

obtain an absolute estate in mouxah A. 

The plaintiff relied upon the second mortgagefor 
ing the whole sum thereby secured by a 
again'! defendant. U. against the mortgaged property 
any other right, she might have. 

Hdd, that the plaintiffs had no right to claim A. 
three other mouiahs. by foreck^ure ( 222 ). ^ 

The defendant could not have redeemed the lhl * , 
* 0 ^ without their fiabiSt, under the .second mortgtf 
being taken into account, nor could the pb»»'«* ,oW 
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MORTGAGE-FORECLOSURE QY-(C"lJ.) 

Bight ot-(C»irJ.) 

them under the first monglge only. thus depriving (he Second 
mortgagees of their contrilxnioo (™). (Sir RAtrt P. f,V- 
litr.) SRIMATI K.UHNI SoOXDARI CHOl'DHRVNI r. KAU 
Prosunno Chose. (1885) 121. A 216 = 

12 0.225 (235) -4 Sir 652. 

Suit for-Persons not pirtics to. 

- Efett * <u. 

No »it for foreclosure ever proceeded actively, or ever 
was made to work actively, against a party who wa* M 
Wore the Court (109). (/.#*/ Jmtitt Jtntt.) AM’NPO 

MOVEE DOSSFE DHONENORO CHUNDER MOOKERIEE 

(1871) 14 M I. A 101-16 W. R. (P. C.) 19- 
8 B L R 122-2SuttL467 2Sar 698 

—To proceedings fur forts Insure of a mut-age a person 
who had purchased the mortgaged property from the tmat- 
Rigor prior to such proceedings was not nude a party 

//tld, that neither such purchaser nor the property in 
question was in any lid affected by th.*e pending* 
(148). (hrd Jniliet J*mn.) BROJON.OH KOOSDOO 
CHOUDRY v. Kheiutchundfk Gh«*e. 

(1871) 14 M I A 144-16 W R (P C-» 33- 
8 B L R 104 2 Suth 480 2 Sir 711 
MORTQAOE-rRAUDULENT TRANSACTION 

Conditional sale-Mortgage by 

-Fraudulent or not. Stt MORTCECE -CONMTIO.YU 

SAI.E-MOKTC.tCK nV-FRA(JI)tll ENT TRANSACTION. 

Debt Justly due under-Deeiee for. 

Suit to enforce deed—Decree in—DisCrericn of 
Court. Stt Debtor and CR»DiT«>R-l)»noK-i.n\N 
BOND KRAUDUI.ENT BV. (1874) 1 1. A 241 (267). 
——Suit tt ut *11 Jr Jtt>i—/ktrtt »*. 

In a suit to vet awdc a deerl of trust elevated ty an in*ol 
vent charging teal r«tate to »<\iirc tfcU* alleg'd to he due 
from hi in on the ground that the died wav void *s Lin* one 
executed with intent to defraud and tleDy the creditor, n# 
the involvent.it wav found that the major port** of the 
amount vecuted by the deed wa. n«4 a Kmi Mr debt due by 
the involvcnt and that the <«eed proving to mure that 
amount wav executed with intent to defraud and cHiy hi* 
creditor*. It wa* argued that the further mm «w*d by 
the deed w'at a hm r fdt ilebt due by the indent, ami that 
the deed should, therefore, at all event*, stand a* a security 
for that amount. 

Htli, that the deed utterly feH to the groind. and mold 
not be maintained an a security for any *um whatem. 

If the deed was executed with a view to defraud and 
delay creditors, and if the fxt* which have l*en referred to 
aliovc with regaid to the may* portion of the am.«int mar 
ed l*yr the deed are sufficient to show the deal was executed 
with that intent, it appears to their lx>«d*hip. to be utterly 
imposviide for any part of the deed, or any «*r*.fl claiming 
under those who are parties to that deed, to maintain the 
deed for any purpose whatever. The deed i* one which. m 
that view of the case, is not executed to secure the further 
sum. but it is a deed eaecuted to defeat ami to delay <rtdi 
tors; the deed, therefore. Utterly falbto the ground, and 
cannot lie maintained as a security for any mm whatever 
(343 4).(fwcv»>«.) Taresy Churn Honnerjm 
MA tTUND. (18H7) 11 M I A. 317~2 8ntb 98^ 

2 8ir 299 

Evidence of. 

-In a casein which the question was whether the 

mortgage deed in favour of the appellant having been made 
collusively and without consideration wa* fraudulent and 
void a* against the auction purchasers of the mortgaeor. the 
Principal Sudder Ameen, one of the Judges of the Division 


MORTGAGE - FRAUDULENT TRANSACTION - 
Evidence o i~(CmU.) 

IVmch ami the three Judges who compreed the Full Bench 
oe the High Court concurred in deciding in favour of the 

W Mr and validity of the deed. 

//rid that, though there might be in the transaction cir- 
• umstarwes of suspicion arising out of the puritbui in life, 
and presumaUr mean* of the appellant, there was noevi 
dwe on which their 1-ordship* w«Jd fed justified in over 
r e* *??? <Cer * n ' nZ Wpww ( 116 ). (&> Mm/tgNt 
E. Smith.) HYJNA1H LAU k K.AMOODEEN CHOW)* t 

(1874) 11 A. 106 21 W R 233 3Sar 333 = 

2 Suth. 942 

Setting aside of mortgage deed as being a-Money 
Properly advanced under deed-interest on- 
Right to- Bate of. 

— -<<«tract rate low in view of corrupt advantage* 
s"j»Utcd for—Kate in ca* of. Stt HINDU LAW—MINOR 

—Guardian—Charge. etc. 

(1866) 10 M I A 4C4 (475). 
Suit for debt-Mortgage hy debtor pending, In con 
solldatlon of debts 

——/ um/Jtrl i/ W ’xhtn. 

A certain *u*pi«i-«i attaches to a transaction | n which 
Wl«. are suddenly amawccl. cuiioldMcd into one. anil a 
•mutgage granlnl in the nkk of time to a> to accomplish 
-he complrtr defeat of an a, lion for debt then pending 
■ giinvt the mortgagors. The suspicion become* the greater 
when the mortgagee is a relation of the mortgagor. Hut. 
on the tfher hud, if tlie debts fur which the mortgage ii 
Cranted cannot be displaced as ImJ dt deUs. and if the 
mortgage in its authenticity and itt execution cannot I* im- 
ougnrd. then the consolidation at the particular period would 
be a price of family pu&cy n't contrary to law. although 
florn to full - rutiny in Judicial proceeding*. (LtrJ Shtw.) 
MUlHItM CHETII r-. PaLANIAMA CHLTTI. 

(1928)551. A 256 - 51 M 349 26 A L J. 616-4 
32C.WN.821 48C.LJ.il 50. W N. 579 ■* 

28 L W 1' 1091 C 626 30 Bom L.R 1353- 
A I R 1928 P C 139 56M L J. 122 
Utufructuary mortgage. 

;-Prutdalmt transaction oe not. Stt MORTCACE- 

usufructuary mortgage—Fraudulent transac. 

TION OR NOT. 

MORTGAGE-FURTHER ADVANCE BY M0RT 
OAOEE—TRANSACTION EFFECTED BY. 

- —Stir tt turtkrr mertftt. 

The *uil. which was in*tiiuttd in 1908. was for redemp¬ 
tion of a mortgage dated 1*75. In 1*79 thete was a fur¬ 
ther advancr made by the defendant on the xcurity of the 
*'* 1 *4g'd property, and evidenced lay a fiirthit document. 
The plaintiff eemtended that this latter document created 
only a further rharge np.n the mrwigaged property . The 
defendants cave, cm the other hand, wa* that it was a sale 
of the mortgaged property (oil well). 

Ilrld. reversing the Court below and affirming the trial 
Judge, that the xcood transaction was a sate, and that, 
assuming that the righrs of the parties fell to I* settled by- 
the first transaction, the sa'rt for redemption would lie bar- 
red. because the plaintiff's right to redeem would have 
accrued mcee than 30 years before suit, and nothing was 
prosed to take the cave «.t of the Statute of limitations. 
(IaU Mtnlttm.) NCA l.U GALE f. NGA PO THAN. 

(1914) 1L. W. 695 241. C. 310 
MORTGAGE-HYPOTHECATION OR. 

-Test. Stt MORTCAGE—DEED ok—HVPOTHECA- 

TIONDEEDOR. M884) 11 1 A. 83(87) = 

10 0. 740(742 3). 
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MORTGAGE-INDEPENDENT MORTGAGES BY 
ONE DEED IN FAVOUR OF SEVERAL PER 1 
SONS. 

-liability of—Remedies separate of mortgagees in 

case of. See MORTGAGE—DEED Ol-SFVFJUL 1XDF 
PENDENT. ETC. (1919)461 A 272'277)^ 

47 C 175(179). 

MORTGAGE-INTEREST ON AMOUNT OF. 

ARREARS OF. 

Charge on estate in respect of. 

COMPOUND INTEREST. 

DECREE IN SUIT 1» ENFORCE MORTG vGF—INTEREST 
ALLOWED BV. 

DEFAULT IN PAYMENT OF-PRINCIPAL ALSO TO BE 
COME DUE IN EVENT OF. 

DISPOSSESSION WRONGFUL OF MORTCAGEE—INI E 
RFSI FOR PERIOD OF. 

INSTALMENT OF-DEFAULT IN PAYMENT 0» 

Interest upon—Meaning or. 

PEN \l. RATE OF. 

PERIOD FOR which. MORTGAGEE ENTITLED 
Personal covenant to pay year by year 
Post diem intf.rest-Covena.vi to pay 
Kate of. 

Arrears of. 

INTERFST ON—RIGHT TO. 

- Agxemeut hr /Si ymert ,>( frimifd W arrean by 

meitgjgar'i lam—Rigbf under. 

An account was taken of the amoont due foe principal 
and interest under a mortise bond, and an agreement was 
excvutcl by the mortgagor's son* undertaking to pay 
R'. 4.628. then due for arrears of interest under the mntt 
gage. <»n a certain date, and the principal doe under the 
mortgage in a »uml*r of year* in certain rtated instalment*. 
The agreement provided that intered at a reduced rate was 
to I# paid on the balance of principal remaining unpaid 
Held, on a construction of the agreement, that ihe 
mortgaR-ewas not entitled to iniew on the vim of 
R«. 4.628. the arrear* of interest due on the mnrtg.ge at the 
date of the agreement (307) 

The >um of R* 4.628 i« carefully distinguished in the 
agreement from the principal. The parties in'endrd that 
live sum of Rs. 4.628. which wa* made up of in'errst should 
retain that character. If the creditor ihojght fit to exact 
that sum on the 'pteified date he might do »o; but if he 
did not. he could not lie by and charge interest upon It 
(307). (Sir M'l Iham //. Hau/e.) BAMUNDOSS MOOKER 
JEK r-. O.MEISH CHUNPER RaEF. 

(1856)6 M I. A 289 = 1 Sir. 512 

—-Ordinary and HXH(ru<lH*ry 

•f-Partm of inttrtti not eartred by fr.+U-Arrear *f. 

undertaken take find by marlgag.,~-lnlere<l 

hi-tanilrielian ><( marlgiigt Jt,J. 

A mortgage deed, which was a «omp« n d of an ordinary 
niortgage ami a UMifructuaiy mortgage, wa* fora term of 
ih.ee years. and prov klccl for intend at the rare of I rupee 
; P ei <c ">- P" "*n*m. Clau*e 4 of the deed provided: 
In the event of non payment of interest yearly, the mort¬ 
gagee will have power either to realise the principal with 
interest through a C.nirt or get a new deed charging the 
property executed in lieu of interest. If. as a mark of 
favour, the mortgagor (mortgager?) lets the interest remain 
unrealised, then in such case the interest shall be added to 
the principal from the date of its l«oming due and interest 
at the said rate wdl run on it. a> if its original formed part 
ot the principal and within the term or after it till the date 
of realisation, this rate of interest and compound interest 
'hall continue.” Cl. 6 provided : "After taking possession 
the mortgagee will be entitled to receive the net profits 


MORTGAGE - INTEREST AN AMOUNT 0F- 

<*■«.) 

Aneais of-(Cenid) 

INTEREST ON-RlCHT Ttt-{C<>ntd.) 
after paving the Government revenue and village expend, 
etc., in lieu of interest, and during the time of her prases- 
sjon the interest ard profit* shall he deemed equal." Cl. II 
(so far a* material) iwovided: "If during the period of 
praline of the mortgagee, after depositing the Govern¬ 
ment revenue and defraying the village expenses, etc., the 
profits do not cover the amount of interest, we the mort¬ 
gagors will make good the deficiency from our pockets in 
accordance with llie ^counts prepared hy the agents of the 
mortgagee. If we cannot male good the deficiency we will 
pay it with interest at ibe tate mentioned above at the time 
of redemption" 

In a suit fo redemption of the mortgage, keld that, on 
the tree crosttwthui of the mortgage deed, although the 
fnmj hat meaning of cl. 6. namely, that the mortgagee 
accepted the profits in lieu of inteieM was no doubt quali¬ 
fied hy d. 11 . the latter dao* was not to be rejected a 
'wing imxN'lfnt with the former one. and that the mort- 
Rigor* wete liable to pay compound interest on the 
deficiency which they undertook to pay by d. II. (Lard 
Arvr.) Jawahir Singh t* Somfshwar Dat. 
(1905)33 1. A 42-28 A. 225-10 C. W.N.266- 
1ILL T 66-3C.L.J.3M-10O.C.92- 

9 S»r. 52. 

- Ruin 4i la. 

No drsjlit the ordinary rule is that interest accruing 
annually r« a mortgage dele does not itself carry interest 
(450). (Sir Rohr! Collier.) RaDHABFNODE MlSSER 

Kkipa Movff Dfbev. (1872) 14 M. I A. 443- 
17 W B 262 = 10 B. L. B 386 - 2Sotb 546. 

Sale of mortgaged lands for. 

- Right of. 

Apart front special stipulation there is no right fo 
ilemand a sale of mortgaged lands for payment of inteiest 
in arrear. (Ijrd Pun din.) SkTRUCHERLA R'"A- 
bhapra Raju r. Maharaja of Jeyporf. 

(1919) 461. A. 151 (155 6)» 42 M. 813(819)- 
17 A. L J 694 = 21 BOD L R 914* 
23 C W N 1033-30 C L J- 209- 
(1919) M. W. N. 502 = 10 L- W. 362- 
26 M L. T. 127 = 511.0.185 = 37 M. L.J.1L 
Suit for. 

- Relief fray/I far in—Salt ef mortgaged froferty 

•* /Vcaww/ relief—Heim giving Idler nM !b*tr 
farmer grayed (r -Nature efe/aim not altered by nM* 

In a siit brought by a mortgagee, the plaint stated «*•** 
the plaintiff sued only for the interest in arrear. and that * 
'uit for the recovery of the principal and the future inter** 
would be brought later on. and it asked for a decree for tfj 
interest in arrear with cost* in favour of the plaintm 
against the defendants. " recoverable from the mortgagee 
property and the other property and the persons of H* 
defendants." . 

Held, that the plaint claimed the recovery of the 
in arrear by sale of the mortgaged property, and not 
a personal relief in respect of the said interest, and that 
fact that the decree passed in the suit was not a decree » 
sale but in the natore of a personal judgment did not* 1 ' 
(be effect of the claim. (IsrJ Buekmaster.) KJSHAB 
NaRain *. Pali Mau (1922) 50 L A. 116 (IW 
4 Lah. 32 = 25 Bod. L. B 220 = 32 M. L-T- 
27C.W.N 802 = 38 C. L. J. 126=181». W. 34* 

9 0. & ALB 488 - A. L B 1922 P- 0. 

721. C-187=44M-M 1 ** 
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MORTGAGE-INTEREST ON AMOUNT OF- 

( CcntJ .) 

Arrears of- (Cm/,/.) 

Suit for-(cw/) 

- Skhfguod mil for frimifal—MtiiiUiiiJihlT— 

C.P.C., 0.2, R. %—Efttt. 

A simple mortgage deed executed on 14-9- 
security for the re payment to the mortgager' 
principal and interest at the rate uf 8 ar 
per month. It then provided by claox 2 that the 
interest should I* paid on the bond * each month 
went by. and that if the interest was not paid fm 
six months, the creditor should lie competent t» teal 
ire only the unpaid amount of interest dm- ,n Inrn. « 
the amount of principal and intcicC both l>y bringing a suit 
in Court without waiting for the expiraiinn of the time 
fixed, and that the mortgagors should take no object ha u> 
such proceeding'. The time fixed was that men,i<w*d in 
cl. 7, which piovided that if the amount xcuKri l<y the 
bond, with interest, shraild m 4 I* paid after the expcr.tK* 
of three years, the creditor should be entitled to rtoliv by 


312a 

~ INmEST °» amount op - 

Arrears ot-fComtd.) 

SUIT FOR— (CtHlJ.) 

TKS£Si^c5 

(1W1) 49iA f 9 41A 121 - 20 A. L J. 17- 

2fiP W M on, «. L i l * 8 (1922)M W.N.89- 
- C W 1,1 297 15 L W 377 21 Bom L R 311- 

1 1922 3 Pat L T 279 = 

C 231-651. C. 79--42 M L J. 218 

eaee Z' S , " r ' Khi » h ,lu ' '< * m»rt- 

■J T 1 * 1 *' ***** ihis country, for 

iutclrw £ <•'**«»* to pay the priuiipal and the 
.ha,.. a « S-gM obtain a pisoual j u dg 


30 M L T 221- 
A I R 1922 P. 

I* **'*•! appear 


bringing a suit for the whole of the amount of the principal, ^ T " * *** ,hc ,ulr *'* U bate 

and interest, together with other incidental expend, and | B _ h . 77 C ^"" • ***%? ,hc •" in ' iwl - 

again the rlaux concluded Ivy provision that the m. 4 ,gag.a. lu «, Jill "**'??* tav » ,W " 
shmild have no objection, and. if they took object,,-, 1 ., ^' ,f ,b f of the 

such proceedings, it should I* regarded a* fahe. The deed ,,,. K , f "" ipal m, ’*> l " **«*. » in that 

contained no expie« covenant for the payment of the 1 , n.« Payment <.f the interest- 

principal and the interest. //V UK, ' h "* 

Three years eLrpxd after the deed had leen executed. ^PAUlh^’ " .. 

and no inures, was paid. «>i 16-4—1914. the tmutgjgee 4 r 32 
instituted a suit in reties, only <»f the intend that wa» then 


U..*J HkAmu,,;.) KlMt AN N.tkAIN 

11922)501 A. 115(119 20)-' 

27 c W v M 220 32 M L T 41 - 

ua f. 8 ? “C.LJ 126-18 L W. 341 - 
9 0 ft A L R 468 A.I 8 1922 P. C. 412- 

A r. • -v 1 WI-C. 1*7-44 M L.J. 128. 

igagcc ror pump-i, — 1 — »«-»' •*. V"**^* 1 ^ *""d|9—|—1904 provided f «4 payment 

Rs. 3.270-12 0. and provided that if the defendant pud into 1 T* 7 *""" «■*» >*** ami for reslernption In the 

Court the amount so rUslared to I* due. which was really , ,"?]£*?* , ‘ ul P""* 1 ,f «b*7UmRbl fit | t a |vo 

only the amount of the interest and swt». ui .4 kfme . . 4 * »' 

11-2-1915. the mortgagees should deliver up thedccumcfit 


due on the bond, namely, the s.,m of k* J.OIO. and paid 
Court fee* only in respuct of that sum. The device made in 
that suit, however, declared that the amount due to the 
mortgagee for principal, interest ami cost* ma» 


•fT un ihr ' ,jn ni ,hc 

imem. >.Fl fir ^ >wr. and pr.«irU| In 


mm .. _ ,M*it it vs..vri. >rt1, an ' 1 «»»• 

relating to the property, ami if mjumd. remarsfer it ,0 the * .' ' 7 ' ,lr tothr- tmelgagiT to cancel the 

•• 7 ■ • •* teniMd 10 realix. Clause 5 of i»-,t-t *. 


defendant free from the mortgage ami from allimum 0 Uauie 5 of the deed provided : 

brancev created l»v the mortgagees »< any pe.v«» vUirmng , . . oa , ,hr f ‘P"J -f the firV year, we 

under them. Par, 2 of (lie decree pro.mW upon the sar* . T 7 ' '!***? 00 mortgage moner after every 

footing, and provided that if the money was net paid in *["'■ 1 ,CT «Pf9 of 'hr first year. If by chance 

there should be .1 sale, and out of the rmeiey realised the “JV . ,ke 'MrtfMafle, every three moo,he. 

claim of Re. 3.270 sh«K.ld be sati-fied. and »f'« tba, the I '7* 1 ' 7 months If we do not pay , hc , c - 

balance of the money in Court should be paid out to the ' *"* M * 7 -th*. .he mortgagee will |* a , 

mortgagor. , ... 10 

The money payalde under the decree was paid into court. T* * , Jnort 8 1 C' "x««T *Rh interest by means 

■ ■ * 0 / the orottfiv . * "■ ra< 4 *-ap-| anoMe • 


but the mortgagor never asked for re transfer of the property, 
and the property therefore apparently remaining stifl 
subyect to the mortgage, the repiexivtat.see of the mort¬ 
gagee Instituted, on 23—1—1915. the suit out of which the 
appeal aro*e, for the amount due under the mortgage for 
principal anil interest le« the amount which had been 
provided lay the decree in the prior suit and they sought 
realisation of the security and consequential relief. 

H,ld lhat the suit was tarred under O. 2. K. 2 of C. P. 

C. of 1908. 

Wha, was the cause of action that the plaintiffs pmeoed 
when the fint suit was instituted» It was the «a«-e of 
action due either to the fact that the interest had been un¬ 
paid for more than six month., or that the three years had 
elapsed, and the principal was also unpaid, and in either cave 
they could have sued for reaction to provide for the whole 


aUe and ^ ™ ° ,hrt mo * f> 

n ,. ,7" act 7! «» maintain the term of 
int,l£ uL a ' ,R . h ’ ,0 rei8v “fF 'I* remaining 

J2J.* 1 ** n ,he *•“ p,opw, >- awl o“- 

M “ P !° 4 7 l9ft3 - '■« no f«lh« pay, 
of ,n,t,r>1 - °" l7 -' 1 — 1908 . the 

lhr ,wom > ,,f «« 
P*')td for rts recover, by sale of the 

jKssJint e •? h,s p ‘, i,,n, ihai •» 'uc 

V,wTl! «bfpnoc,pa| and fo, the future inte.es, 
*7!.iTWll instituted by 


amount secured by the iked. Tie plain,iff, now purported ^H-Ull"^a^lT***“ °"r 
to proceed under d. 2 ol the deed, but even in that case the the mortgaged proneSy i,U kYiVTV ° 

non payment of the interest was the sole came upon which 1908 barred tbe iurt * " K 2 ° f C K C ‘ < >! 

they were entitled ,0 ask other for the limited relief that If the plain, in the earlier suit 

was sought or the larger relief which they abstained from I refief in respect of the unpaid S^uST^' 
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MORTGAGE - INTEREST ON AMOUNT OF - | MORTGAGE-INTEREST ON AMOUNT OF- 

I'ju/J ) ( Cvttld.) 


Arrears of -(C>ntd.) i Compound iBterest-(dW.) 

Sl',T FOR— (ComtJ.) iM0 possession. (Lord Co/hui.) MUHAMMAD NASFEM v. 

' , . _ , \ Ki'H w Muhammad ABB.tf. (1907) 10 Bom. L R. 126= 

■ «* C. w. N 

4 Lab 32-26 Bom L R 220 32M.L T 41= 3M. L.T.182-18M.L J.18 

27 C W N 802 - 38 C L J 126 18 L. W 341 = Decree In suit to enforce mortgage-interest allow 
' 9 0 U L B 188 A I R 1922 P. C- 412= by. 


i L R 220 32 M. L. T. 41 = 3 M. L. T. 182-18 M. L. J. 133. 

C. L J. 126 18 L. W 341 - Decree In suit to enforce mortgage-interest allowed 
88 -A I R 1922 P C 412= by. 

72 I. c. 187 - 44 M L j. 123. - S(t y 0 RTGAGE-SUIT TO EN FORCF.-DECREE IN 


Charge on estate in respect of. 

-AW,- j; /.—/W Jh/iiti** 

The sclH-r.il iulc is th.ll a mortgagee in the aI*<ow of any 
cuntiact to the coMtaiy is entitled to treat the interest <ke 
under tlic mortgage a* a .harge on the estate It «* bkH 
important that the s-neral rule duwU wi I* dukco in any 

‘“Sirle'ucre live mortgage. .» a property. The ra.her 
two weic itfufiutluaiy mortgage'; the other* were r*< 


—INTEREST ALLOWED IV. 

Default in payment of-Princlpal also to become 
due la event of. 

-Stipulation lo«-Penalty if a. Stt CONTRACT ACT. 

S. 74—mortgage—Interest due up to. etc. 

(1900)27LA. 98 = 27C.938. 
Dispossession wrongful of mortgagee-interest for 
period of. 

;-Award of. in 'uit by him to recover possession- 


usuliiutu.iiy. The thin! mortgage stated: " 1 will r*k«l . IVcfcidy. See MOKTCAGE-MORTCAGED PROW™- 
th- Mioittaw land on payment of the previa.* and the pre pusSESslON OF-MORTGAGEE OBTAINING POSSESSION, 
vmt mortgage money to the mortgage*" It contained a nr. (187G) 4 I.A 16 (212)-1 A. 325(332) 

Instalment of-Default in payment of. 


recital that inter** was to Ire pa.d upon the . u m !«.*** instalment of-Default in payment of. 

The fourth dcrtl gained t--4~W ^ 

shall without objection pay the additional, mortgage-money alio. 

with intetot in the follirwing instalment'. conuruvlion of a clause in a mortpP 

iStolTSS Jartkkn.»l*« " II accoidin, 10 the leim' 


shall without objection pay the additional mortgage money 
nith intetot in the Mlowing in>ta|meiii. •• 

//ltd. that thece was n<*hing in the wed* in (jafMion 

' owmiam* Sni-Tb. 

W V L j cm-06 Bom L R 750= penned* date these term*(terms fixing date for P*L 

5 Lab. 425 -«A L Bom L R .50 ^ no, ^ 

magi' m w v VO o Pit I. R 257 mortgagee) from recovering the said amount then and tacre 

i T r J 9 2Tp C 183 - 35 M L T 141= if without waiting for the due date 

no T T L fi [ j 551 29C W N 508* .hi the "the said amount" referred to the pM* 
1 6 Pat Tt 97-80 820-^7 ML L64 and mterc, {.ini Dunedin) SlTRUCHERLA RAMA- 

6 Pat L. T. 97-Wl.C. wo «• u bhadra Raju t-. Maharaja of Jeypore 

rAmnnnnA tnt.rnst C1919; 46I A. 151 (165 6) = 42 M 813 (819)- 

Compound Interest. . J? A L J 691 , 21 BonJ L E 914 - 23 C. W. N 1033" 

—" ifitnoUu 30C.LJ 209-*(1919)M W.N.502-10 LW.3CT 

he oh ran " he 'hall pay interest on interest - o.»urring 26 M L T. 127 = 511C. 185 - 37 MW- *** 


Compound Interest . 17 A l J. 694 - 21 Bom L R. 914^230 W.NJ033* 

_ I,turning iHftroi m if denotes. 30C.L J 209“(1919) M.W.N. 502-10 LW-3«" 

The phrase " he 'hall pay interest on interest - ...\«rring 26 M L T. 127 = 51 1C. 185 - 37 ML* *** 

i„ a mortgage deed i' *«»>*••"“. ^ M rK,c ^ n ' J - Sak of mortgaged property and realization of pnno- 

connote a liability to pay vompund inteie't. oal arnl inte-fM due uo to end of term of mortgage—^ 

//,/Y on if.iding the dement a' a vision for-Penalty if a. 5/e CONTRACT ACT. S. ^ 

| MORTGAGE rot mu. (1874) 83 W. X. M- 

sum in artear, il that sum wa* payante as iniere»t anu rnai . . . 

to hold otherwise would kad to rrMih'. which clashes! with Interest upon-Meaning Of. 

the plain and ckar object* and meaning of the natural and - Compwnd interest if denoted by. Stt MORTGACE- 

unambiguou' provisions of the document. [LhJ . InterfST ON-COMPOUND INTEREST—INTEREST 


...X -------# I I.MLPI.I V."-'V... VV.’.. ....- -OO 

MUTHU CHFTTTAR V. MFFSAKSHISUNDARAM AlVAR. INTEREST. (1927) 54 M L 

(1927) 27 L w 395 = I. L T. 40 Mad 47 - Pena! rate of. 

(19 , 28 ' X 91 ^l ° T Ilf,' -"hat amounts to. 5// CONTRACT ACT. S. 74. 

47C.L.J 183^ 107IC i MBom L B 261 - Pwi i, .. ,.^IWW ^M-P-in* 

32 C. W. N. 569 2b A L J. 488 . 0 c f t CONTRACT ACT. S. 74—MORTGAGE" 

A I R 1928 P C. 35 - 51 M L J. 82 lN ? mEST _ PES .a RATE OF. (1890) 17 IA. 201 CgJ)* 

_ PfiiUtiifi of mortfJtrJ frtftrty or-OfHom of. cm ^ ' 

NOH faymtHi of m/tmt at Jatt tud-Prxiuoa for- Period for which, mortgagee entitled. 

PosittlioH toko, ky mortftgtf-Ri{¥ to tomfommi imitrnt - fXitt fxtd for faymtnt-Datt of attual A 

in tau of. Tbe eflea of a mortgage bond executed by the 

Where a clause in a mortgage deed ran a* follows :— ‘In of an infant was that security was given on a «n 
case of default in payment !>y one (mortgagor) of instal- moozah belonging to the infant for the sum of R5. 3.^- 
menti of interest at the time herein appointed, the roort be repayable in about a year's time with interest at tw r 
taece shall have immediately on such default power either of 18 per cent, per annum. On a question being ro «2 no 
to recover the whole of his principal, inter*! and further ! far the bond, on the face of it. provided for the paym® ^ 
intetest on the sai-l interest according to the rate herein interest-*hrther up to the date fixed for the 
fixed.. ..or the said mortgagee shall in default of payment the principal, or up to tbe date of actual repayment. ^ 
of the instalment or instalments of interest aforesaid take . ihat it provided for payment of interest up to tbe 
possession of the mortgaged property kdd. on a construe- actual repayment (49). (Sir Arthur //Mouse.) 0A * 
rion of the clause, that the mortgagor was not liabk for pfrSHAD SaHU r. MaHaRANI BlBI. 
compound interest, the mortgagee in the case having entered j (1884) J2 1.A. 47 = 1J C. 379 (381-2) c * 8 * r ’ 
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MORTGAGE — INTEREST ON AMOUNT OF- 

—\CONtd.) 

Period for which, mortgagee entitled-(CW) 

- Mortgage ty fathtr^Apumtut t r h * „ N . 

orrtan of vtWot du, undtr, tn a Jatt Mud and 
priHfifii/ due undtr. in mud annual initalmtnts-P ,.. 
"on in, for faymtut of iu/trtst on inda/rntnl, off nut, fa! 
in Orrtar—Ptnod for vhitk inttrnt ,«tau of. 

The amount due for principal and interest under a m 
gage bond executed by the deceased father of the «espi 
ents with a ptou»ion for intereM at 12 per cent per ann 
was calculated up to a certain date, and for the am«ir.c 
ascertained to be due. the respondent* executed an agree 
rnent m favour of the mortgagee. agreeing to pay the 
anwnnt due for arrears of intciot under the -aid mortgage 
bond on a specified date, and the amount due for priouad 
thereunder in a nundier of v»* | n Muted annual irwal- 
menis. The agreement presided that inters at 9 per cent, 
per annum should lie paid on whatever anu-ont ..f priiwijul 
remained in balance each year. 

Htld, on a construction of the agreement, that inlrml 
«as to lie calculated on the principal armont .dthrm.n 
gage bond from the time up which the interot ...»<al 
culated at the time of the agreement (306). 

There is no reason why the sum which *x> lent at inter 
cst. and which continued ai interest, with no diSetence 
except the modification of taking away one fourth of the 
interest, and reducing the Re. I p« m<nsem to 12 ann*. 
per cent, per rnenKm. should lie e.empt from paying inters 
at one rate or another during the whole lime that it remain, 
unpaid, and that time will lie taken from the time up to 
which the interest is calculated. Fn>r. that lime the printi 
pal sum or so much as itmained from time to lime enpanl 
is to carry interest at the rate agreed upon in this inn,«- 
merit, namely, at the reduced rale of 9 per cent, per annum 
(306). (Sir William If. Moult.) RaUl'SI iOSS MOOKE* 
JKA V. OMKISH ClIl'NIiKK RaEE. 

(1866) 6M IA 289-1 Bar. 5*2 
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- Pnrtkut of mortraf.d fr-ftrly ky moot fag,, „ 

diukargt of mortgotr dAt—Inttrnt nf t, dolt of kii 
oktainmg foii/uiim—PieW to. 

D, who had mortgaged some land to .I/to secure the re¬ 
payment of Rs. 50.000 and interot !«ut was unable to repay 
the amoum as per the original arrangement, wrote a kticr 
to M on 4th April 1906 requesting to lie alkiwtd 3 nw*th* 
time lot payment of all imerot due on the Rv 50.000. and. 
in the event of his failing to do so on or before foh J u h- 
1905. agitting to the whole land I ring »*] i„ .1/ f, 4 a ^ 
and to himself being paid the balance left after iledicting 
from out of the 1 lakh the Rs. 50.000 already meiicd In 
him (/)) and all interest <hie thereon. /) did nu pay the 
interest on 6th July 1906 and refused to coney the land 
whereupon M sued for and obtained a decree for specific 
performance hut did not get possession till 24th March |9|I. 

Htld that, on the true construction of the contract be 
tween the parties, M, the mortgagee, was entitled to interest 
on the mortgage amount till he obtained possession. 

If M had not taken possession, and no default could be 
attributed to him, he would hate been entitled to interest ca 
his mortgage amount till a transfer of the equity of redemp 
tion was executed in his favour. (Lord Butiauittr / C ) 
Mavng Shwf. v. Maung Inn. 

(1916) 44I.A. 16*44 C. 642 = 10 Bur. LT 69- 
21 M.L T. 18 = 16 A.LJ. 82-26 C.LJ. 108 * 

179- 

210.WJf. 600=6 LW. 632 = 38 IC. 938- 


INTEREST ON AMOUNT 0F- 


MORTGAGE 

-AConfd.) 

Personal covenant to pay. year by year 

What amounts to. 

Htld. reversing the High Court, that. the Uoe r™, 

13 Bon T tr °m 1 b 11 ?? ? , 327 il9U) 2 M W N-1 = 
13 Bod L R 698 = 14 C L J 245 = 15 C W N 962 - 

121C. 42 

Post diem interest -Covenant to pay. 

idllwT- <CC U * d - 0,1 was as 

•hiiHfo K ‘- 5000 - Wlof 

defc Jml ,haI - *" lmi »inE the s ai ,| 

. W,hf s,iH -i«h«««• 

SI, ™ **' ***" in »« years; 

TL. * he « pa,d sx mnft,h *y i that ir. case of 

0,1 ,k “P'T any six 

rsfiisj r p " n " pi1 >nd * >f,n 8 'itciutied 

thc uid ,a,r; ,hii 

,he ,K,nd h 

Z£hSS5 !^W after 

aanougn. they olnersed. it was dificult to suppose that that 
•as the intention of the parties to the bund (20| ). (/ Wfl/ 

(18*5) 221A 199 -17 A 511 (616 7)«- 6 Sar. 620 


SSL SiL 

peiDupdi ana interot, at the rate of R». ^ 

' haU *r «* >* 

fiist. eS ;IA ^ ^ T* 1 "” P*" 1 ,nt N hi*ild be 
i, '’ C,0, and "* tola,KC 

- »»mSSL JT,z:' 

“ te 9, i” ti.o 

atSBsSSSrS?- 

mw "* l0O,fa “ b = The mortgagee 

■-SSSfCfea?S 

R». 19,15? 


»K.w.e 
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MORTGAGE - INTEREST ON AMOUNT OF - 

Post diem interest-covenant to pay-(CV*tf.) 

the onlv amount vet mentioned) prirxipal and interest." 
,j„ whatever interest may he due at the time of payment, 
whether for a year or a lt« time. If he fail*, the mort¬ 
gagee mav proceed to reatse " the am^nt ” the obvioo* 
meaning "I which i'. principal and interest mthe time of 
realisation. Then form- the covenant not to transfer until 
payment "of this amount." <«.. the amount to I* realised 
• principal ami interest-) and then the proviso that payments 
'hall Ik* appM fif'l in mhicti.m of intend, awl eiJereri r« 
the luck of llx- .!.^um«nr. The OlktcM W tf l Wi ll •• the 
w.uds i« in arfwtlaw e uith the usual inlenlinas of the par 
tits to a simple mwiRase. (Sir fit.hrJ ('.*•*.) 
MATHURA IMS : RtJ.A NaRISDAR BaH\I »UR P.\l 

(1806)231 A 138 19A.39-1C.WN 52** 
7 Sar 88 6 M L J 214 

When* .1 tired of conditional mortgage for a teitu of 1*0 
yeai» stipulated in general term' for inleiest on the ptiwi 
pal sum advanced, without any limitation a* to the pen«l 
of its cutiency anti provided (a) for redemption within or 
at the time stipulated. (A) for f weclcwu.e of the mortgages, 
uropetty in default of payment of the principal m? * 
that time. (/) fot payment •>( the interest trny scar, aw! 
(,/) that, on default nf payment »f interest at the end of 
the year, tb* citdHa w Ml !*■»' !»**'»> »•« «*■* 
principal, awl to Never it with interest.4.V/ «* a construe 
lion of the iked a* a whole. that it was w* the intent** of 
the pa 1 ties tlut the capital »um should cease to hear interest 
upon the vital of the time stipulated for its payment (14). 
(/.a;./ /1’il/AW.) HINHISRI N.AIK f. GANCASAKAN SaMI . 

(1897) 251.A. 9 “20 A. 171(180)- 
2C.W.N. 129 -7 Sar. 273. 

-OHM* ft* f.n—Ah,«.t *(—Av*r4 ft. 41 Jam#* 

—R<tt .•/. 

Even in a CAM in which a mortgage bond did no* contain 
a covenant hy the mortgagor to pay interest after the period 
fixed for payment. MJ. that the mortgager would I* cm ill 
ed.on default being made in the payment, to recover inlets 
technically a» damages, ami the rate wank! fnmj (mu he 
the same as that provided hy the howl during the period 
fixed for payment, although there was m. rule of law making 
that rate necessarily the measure of the damages ( 201 ). 
(ford Mtrrit.) I.Al.A CHHAJUAL DaS V. HRIJBHl'KAN 
LAL. (1895) 221 A. 199 -17 A. 611 (517)- 6 Sar. 620. 

Rate of. 

—- T:.v fir /{"t.—Prx'iwa ter—SJuaia; *f— 2 fir 

r,ut. f-'r M.*»vw er far uhti find. 

When a mortgage deed provided that the mortgagors 
would on redemption pay interest .0 the whole sum advanced 
“ at the rate of 2 per cent. " k;U that the expression “ ’pet 
cent." in connection with interest undoaUedK meant fnm 
fad/ 2 per cent, per mensem and no* 2 per cent, for the 
whole period, (for/ )ta/n<i(kl(n.) LFKH4 SlNGH r 
CHAMPAT SINGH. (1906)28 A 724 

- Twaiyea/ f/r //at. fir anu*m-ll'ktn J/.wJ. 

In a suit for the specific performance of an agreement to 
give a mortgage at 21 per cent, per annum. kdJ that. tb«jgh 
agreement as to interest wxs certainly high, yet as there 
was no trace whatever of the defendant protesting again -1 it. 
no issue was specifically directed to the point, and there was 
no evidence to show that in the circumstances it was so 
unCOosciooaUe that effect ought no* to be given to the 
agreement, there was no reason for disallowing it. (ford 
Btiikmaslir.) JEWAN L.AL D.ACA f. NlLMAKI CH.AU- 

DHURI. (1927) 551. A. 107=7 Pat. 305-- 

26 A. L- J. 124=(1928) M. W.N. 154 = 


MORTGAGE - INTEREST ON AMOUNT OF 

-(C.*td.) 

Rate oi-iCmd.) 

30 Bom. L- R. 305 = 1071. C. 337 = 47 C. L. J. 302- 
32 C W. N. 565 - 27L. W.740- 
AIR 1928 P. C. 80 = 54 M. L. J. 325. 

U»8tiow* rate—Fair rate to be allowed in case of. 
Sa ITS JAB COKE. S. 19. CL (4)-ISTEREST ON MORT¬ 
GAGE. (1875) 3 Sutb. 85(86). 

MORTGAGE -INVALID MORTGAGE -PRIOR 
BINDING MORTGAGE PAID OFF WITH 
MONEY RAISED UNDER. 

—Subruga*ion to rights of—Creditor’s rights of. Sn 
HiM'U I.aw—Minor—Guardian of-mortgage bv 
-Inv alidita OF. (1856) 6 M. I. A. 393(425). 
MORTGAGE- JOINT TENANTS- TENANTS IN 
COMMON MORTGAGE TO TWO PER80NB 
AS 

—Suits hy cot mortgagee to enforce his share of mort¬ 
gage- Forms i.f-I»ictinc.ion. S// JOINT TENANTS— 
Tenants in common-mortgages to two persons 
AS (1919) 461 A 272(277 8)=47 C. 175(179 80). 

MORTGAGE-LEASE OR. 

—Test. S// 1.ease—Mortgage or-Distinction. 

MORTGAGE-LEASE OF M0RT0A0ED PB0 
PERTY FORMING PART OF SAME TBANSA0 
TION AS 

Mortgagee-LeBse to. 

— Ri*t d»i nhir-Sil df ft. a[Jinil mtrtVt/dA 1 
—Omnu.m /«• thim, m mil in (uteri/ merlfift—S^ 1 
nAufu/mi /tomiat irt.-tt—MainlamaMily-C. P. Ch 

S. II. 

A pact it* of the property comprised in a mortgage ■** 
aho leaved l»y the mortgagor* to the mortgagees. In Iw* 
the mortgagee* *urtl upon their mortgage, but, though at 
that time the mortgagee* owed a considerable sum to the 
mntgag.es as and for rent due under the said lease. W 
mortgagors did no*, in defence totbe wit. plead that they 
were mtitkvl to have a general account taken and to haw 
the mortgagee’* claim limited to the difference between the 
amount due to them under their mortgage and the amount 
due by them for rent under the lease. On the 
the mortgagor* alleged a specific agreement which they 
failed to prove that the rent* should be set off apiirt* U* 
mortgage delt; and they also stated their intention to » 
separately for the rent doe. Accordingly a decree was pa** 0 
in favour of the mortgagee*, without any deduction « 
account of rent*. The mortgagees executed the decree 1 
their favour and purchased the mortgaged property alt" 
having obtained leave to bid atthe sale held in exceed*- 
Meanwhile the mortgagor* also obtained a decree fort* 
rent due to them undei their said lease. 

In a suit subsequently brought by the mortgagors to h 
the judical *ale set aside, and to have the 
extinguished by having set-off against it the rents whichM" 
already accrued, or might thereafter accrue, and for P®*T 
sior of the lands on the expiry of the lease. Udti hat. * 
alleged equitv was a matter which ought to have been 
a gr'ound of attack in the suit of 1878 within the 
S.l.'ofC.P.C.of 1877. and that the 
therefore haired from insisting on it /xi/fiim rd ]** J'*,' 

The proper occasion for enforcing the equity 0°" 
wwild have been in defence to the mortgage suit ol11 * 
That was certainly the suit in which any account to 
the mortgagors were entitled, as in a question 
mortgagees, ccght to have been taken. But the 
no* only abstained from putting forward any dAJ® 
general accounting; they declared in their pleadings i 
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TION AS—(Cm/i/.J 

Mortgagee—Lease to -(Cm/.) 
intention of bringing a separate action lor recovery oltV 
rats, a prtxetding which would have l*cn wkoflt an- 
necessary if the plea which they urge i„thh appral had 
Ura put forward ami given effect to (113 4). [brd 
ivatm.) MaHaBIR PLRSHAD SlNCH r MaCNaCHILN 
(1889) 161. A. 107= 16 C. 682 <691)-5 Sat. 345. 

——Tilt-Suit to tnfont m*rtptt-S<tw4 .<> nut dm 
undtr /tan ipimt mortgagt J<M-M,,!#*,,’, ,, : kt *{. 

1 he appellants were owners of certain share* of 20 
mourahs in two talooks. Tho* share* were *4d in 1867 
for arrears of Government revenue to one B. Tlut vd* war. 
however, set aside in an action brought by the appellant*. 
The respondent* held 6 of those mou/ah* in lean: Um 
the sale to B . In condde,alien of the pecuniary and 
Other assistance which they gave to the appellants m their 
suit against B, the appellant,, during the dependence of B’i 
appeal to the Privy Council against the deci*i«m ..fthr 
High Court in favour of the appellant*, executed a nut 
gage to the respondent, mortgaging their inure*! in the 
said twenty mouxahs. Again, after the appellant, oVamcd 
ponostoo under the tlecre* of the High Court ami pending 
ffi appeal to the Privy Council the panic* entered into as 
agreement by which, in consideration of a*w*i.n.c already 
given and to be given by the respondent*, the appellant, 
undertook, in the event of B'i appeal to the Privy Courvd 
being unsuccessful, to renew the lea* of the t» mouxah*. to 
let to the respondent, the remaining 14 mouuh* unde: a ticca 
poll ah for 15 year,, and to grant them a mnkorrari lease >4 
131 bigha,. This agreement wa» nearly two year* after the 
date of the mortgage aforesaid. A few months afterwards. 
vi:., in February, 1*74. shortly after the Hi,mi*sal of B'i 
appeal, the appellants executed a *wnud. aurVeuing tV 
topondents to collect the tent, of their mounhs for the 

— «• -.-—i— isfJ .L. . a 


TION AS^Cmtd.) 

Mortgagor-Lease to ~{C.*tJ.) 

doe uuder a *,mplc mortgage or charge, if the latter relutes 
.0 ire Mine property. 

A mortgage which mas no dual* usufructuary, p.ov ideel 

i Mnta A a VptVifid ,ml ' 0nfjil ' t - 1 
r w n .T 8JKo,, ° p ,inc| - 

pdandmtnol. By a much.hkaur counter part lease of 

I T "**' ,hc took Wax 

the mortgage* of a porta* of «h c mortgaged property. 
TV two document, were part* .4 .** tran*action. the leu* 
tettg » IV nature of machinery f,u IV purpose of realising 
tV interest doe <*1 the mortgage. 

In a*it for redemption .4 the luurlga* and potion 
I*"** jy al a*„p*e of tV mortgagor'. intrrcM ag.iinrt 
M lhi, ‘ ,hc ‘Cendant « 4 * 

ctvWW to add Ihe arrears of rent due undei the lea* deed 
to h.. claim .. tV *on. with interest thereon, from the due 
date of 1 he mortgage. 

To diiv* the mortgage* to a palate suit to enforce the 
charpV ha* m reject of the arrears of rent due under 
:V Ira* deed would lead to a circuity of action and would 

bcM-rary to tV pr..vi>jon, of 0. 34. k. 1 of C. P. C. 

whhh leqaiic* all person, having an interest in the moil- 
par want) to kyunl a,parties to any *uil relating to 
•b' metgase. Fu.tVr, if thr defendant did not *t 0 ,, hi, 
chatgefo.tl*aireai*of rent in this wit Klim,, question, 
* ,n 4n * ** whrthev he would I* entitled sub 
M-jurntb lo le.nga suit to enforce that charge (77 8). 
*** S,aL \ I’ANAUANII kAMARAVANINCAR l< 
MaH VRAJa Of VLNKATACIkl. (1926)64 1 a 68- 
60 M 180-1091 C.86 - 25LW 621- 
8PH.L T 307 29 Bom L B 805-45 C L J. 395 - 
31 C W N 170-A I R 1927P.C.32- 
52 M. L. J. 338. 


• wjrwiIVVtlW «V W.IVM UK HHW V» MX^f ft IU1 |IR I tX VO 4*1 . Jj. %) . 

ktsssssS: •srarsir s *sE% u - mu and *«»*«* «**: 

charge. In July. 1874, appellant*. in term* <4 their preview 1 M 


agreement, renewed the lease of the b mouuh, for fifteen 
years from September, 1874. and granted the tfpmdent, a 
ticca polish, for the same period of the remaining 14 
moouhs, at a stated yearly rent, subject to future adjudg¬ 
ment. They also gave, as stipulated. a mokurraii lease of 
the 13J bighas. 

Smllt in a suit by the respondent* to enforce the mort¬ 
gage in their favour the appellant, would have an equity to 
have a general account taken of the transaction* between 
them, and to have the amount >4 rmt payaUe to them 
under tho lea** set off against the amount payable by them 
under the mortgage (113). 

The mortgage bond, the agreement, followed by the 
granting of the lease* therein stipulated, and thettmod. 
were all parts of one complex transaction, thr object* of 
which were to enable the appellant* to miner their pro¬ 
perty from B. and to secure to the respondents repayment 
of moneys which they had advanced as well a, remunera 
tlon for services rendered (113). {Lard O'*/.,*.) M vHvBik 
PERSHAD SINGH v. MACNAGHTEN. 

(1889) 16 L A. 107-16C. 682 (691)- 6 Sar. 346 

Mortgagor— Leaie to. 

- Rod dm undtr, iiarftd on marl^g,td fnfirlr- 

Paymnt oh rtdtmftiou of—Ntiutily. 

S. 62 of the Transfer of Property Act applies only to 
Usufructuary mortgages pure and simple, and i* net in any 
**y inconsistent with the provision, of S. 61. which enacts 
by implication that a mortgagor seeking to redeem dull not 
bi entitled to do so without paying any money that may V 


GAGES 


c^x.i«J3fS3aa 

equitable the Wde, -4 the legal has done of omittS 

to d, MWrthing Which presents him in equity from av*rt. 
mg hi* paiairvnnt rights {b>,d DuHtdm.) htpLRIAt 

ktNK o» India k ll Rai Gvaw Thu & to 

(1923)601. A 283128990)-61 C. 86 *1 R.637- 

21 A L.J 784 26 Bom L R. 1279- 
9 0. ft A. L B. 937 - 33 M. L. T. 395- 
2 Bur L. J. 264-(1923) M.W.N. 609- 
A? J 1*23 P. C. 211 = 28 C. W. N. 470- 
*>9 C. L J. 186 761. C. 910 = 46 M. L. J. 605. 

MORTGAGE—MALABAR 

~ Mortgage in—Term of 55 years-Practjce of. V/<- 
MAURVR I.AW-MORTGAGE IN. (1881) Bald. 418. 

MORTGAGE-MINOR 

—■ GurJianuf-Mortgap- by. | l|NDU Uw _ 

Minor Guardi an o»—Mortgage bv. 

gTgTb^'^ br ‘ H,NDU U »-»INOR-MORT. 

---Mcrteir fc* teni-Propert, of minor subject to- 

Unauth«iad vale of-Ufot-Mmor’, right to ignore sale 
and to sue font* redemption. Sn LIMITATION ACT Of 
!<**. AXI- 144-MINOR. (1911) 391. A. 49 (66). 

84 A. 213(228). 
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MORTGAGE-MORTGAGE DEBT. 

AMOUNT OF. 

Al'FOKITONMF.ST OF. 

IFF. POSII OF. 

DISCH ARGE OF. 

MORTGAGEE'S RETENTION OF. UNDER AGREEMENT j 
TO ACCOUNT FOR SAME TO MOKIOAGOR. 
MORTGAGEE'S RIGHT TO RECOVER. 

offf.r to pay—Hona fide n virkE of. 

Personae ii.abii.itv for. 

Prior mortgage—Money paid h\ mortgagee to 
discharge. 

Tender of—Waiver of. 

AMOUNT OF. 

- MtMHtt «’/ <'«' "*/ /«« /i»*— iff*I!'**/*! *i J< 

fd/iky—Rrin, if/i — Soara! frafcrha marl fa ft J nmd.t 
ant morlfaft dtid—Piariuan for uforjft rtdtaflian 
an fttymtnl af <ft, i*,J fathom af martfOf/ •!****—Riot 
—G.Knim,Hi tomtit foid h M'iyfK *•< affokamoNt 
on umf fnu.if/,-. 

A mortgage ikcU. by tthUHseveral properties were iw*t- 
gaged, provided that each property eoukl W separately 
ivottmed in the month of June of any year •« payment of 
the amount entered again*! it in the deed provided ihoy* 
that the inlere>t on the whole mortgage owmey had Ixen 
paid or tendered at the lime of wh rt«letnpti.m. The 
mortgage deed jI*» provided that Government revenue 
should l»e deducted in the first instance from the entire in- 
come of the mortgaged properties. that i*. that Government 
revenue should he deducted befoce any credit for interest 
was given at all. The consideration stated in the mortgage 
deed was Rs.3S.000, but only a sum of R*. 30.984 w*. 
actually advanced. In a *tiii for redemption of two of the 
mortgaged item' brought by the purcha-er* them f from 
the mortgagor, the High Court hdd that a* only K* 309*4 
was advanced instead of R*. 35.000. the equitable method 
of dealing with the case would Ire to distribute the reduc¬ 
tion of principal over each item of property specified at the 
foot of the mortgage. 

f/tld. that the High Omit wa* right in the view which it 
took. 

A'regards the Government revenue paid by the mort¬ 
gagees with interest thereon, the High Court ktld. that the 
whole of the said sum should not lie added lot the parpose 
of testing the amount payable l»y the purch*er*. Ut that 
it should Ire equitably districted as again«i the purchasers 
in the same way as the principal annum was to I* dutri- 
buted. 

HtU, that the view of the High Court wa^ n<4 correct. 
The mortgagee* by paying the Government revenue ate 
entitled to add the same for the purpose of attaining their 
total duo under their mortgage. (Sir HmoI Mtd.r) 
SHIB CHANDRA r. LACHM! NARaIX. 

(1929) 561. A. 339 33 C. W N. 1091- 
1191. C. 612 - 50 C. L. J. 502 (1929: M W N 653- 
30 L. W. 476= A. I R 1929 P. C. 243. 

-- .4m,mnl .1 (rod la lv 4</rU mad htfort 4 ifuihtJ Jolt 

hi >Hht>iUy ,h/:\wttd Uut if and tektn firt af. 

The appeal anoe out of a suit In.sight by the appellants 
against the lespondcnls. and against one P. TV appel¬ 
lant' sought to recover a sum of Ks. 79.655 as principal 
and interest which they alleged to I* due to them in respect 
of a mortgage executed by f> on 205-1*73. the appellants 
alleging that, at that date ft adjusted h.« account and exe¬ 
cuted a mortgage for securing R*. 5.49.504-4. The mort¬ 
gage stated that there had been an adjustment of accounts 
between 6 and the appellants, and it was given to secure 
the money which was then due on the account, together 
with a sum of Rs. 90.000. to be advanced by the appellants 
to B , from May,.1873, to October of the said year. The res- 


MOBTGAGE—MORTGAGE DEBT— (Conti.) 

Amount oi—{Could.) 

pendents, were purchasers of part of the mortgaged property 
under a convey ance dated January. 1875. another part of it 
having been pieviously sold. They objected that the whole 
•4 the sum of Ks- 90.000 was not adv anced before the 1st 
of October. 1873. 1«t a portion only was advanced, leaving 
a sum of about R'. 30.000. which they said was subsequent¬ 
ly advanced, and was therefore not covered by the mort¬ 
gage. The way in which the respondents sought to avail 
themselves of that option wa» that they said that if they 
were right in that contention, and the mortgage only covet¬ 
ed what was actually advanced ledore the 1st of October, 
1873. the accounts shewed that the whole of the mortgage 
was satisfied, and consequcn.ly that the appellants were M 
entitled to mover upon it as they claimed. 

Hod. that the contention was untenable (17). 

The sound rev. ,4 the contention depends upon the con- 
s, 1 mi ion of the mortgage tired. Their Lordships think that 
the mortgage was intended to cover the whole advance ol 
Rs. 90.(00; and whether it was advanced before 1 * 
N of October. 1873. or not. if the parties, that is B. 
and the mortgagee*, thought fit between themselves to alow 
a portion of that R*. 90.000. not to I* immediately ad¬ 
vanced, but to irmain in the hands of the appellants in a 
detail account in such a way that he could draw upon 
them and obtain the money at any time, then it was reaU) 
covered by the mortgage, and it is not an answer to the 
claim of the mortgagees in resped of the Rs. 90.000. hat 
the whole of it «a» not advanced before 1st October. Wj 
(17). (Sir Rukard Conti.) H*RI RAM P. SHEOMAI 
Kim. (1888116 I A 12-11 A. 136(14*3)- 

6 SET. 281- 

- Mfmt* H m*tt W Amm t dm 

*1 dm *f-R«ntd m wifiMt* d«d ei 

fj far’s rifkl la f Motion tarrttlntts of—Mortpt* 
lamiifnmtnl-Dttd of nuignmtnl fxtmlrd mth Mu 

Where, with the consent of the mortgagor and by a inn- 
saction to which he was a party (he mortgagees tran»!m« 
the mortgages in their favour to a third party, and the ow 
of transfer specified a certain amount as then 
mortgages, hold, that the mortgagor could not be alio « 
to question the amount of his liability to the mortgage 
under the mortgages at the date of the transfer « 
in the instrument of transfer (912). (Sir Join WM 

William Arratoon Lucas j-. Bank o^engal 

(1926) 26L.W. 910-310.W.H.1W; 

38 M L. T. (F. C.) 1-11926) M. W. H « 

30.W.1J.910-A. I E 1926P.al»! 

981. C- »*** 

- Cmmotian-UoHtT JW •* */**“?,5 

martf fit m-Br,kt la morlga^s mtH-VmjP" '’ 
mol fa car Ay- 4 / of-.Mart fityr', nghlla <*l«‘ 

mantyt kmg Iraki 4 / fori of morlpgt dtH. 

A lender cannot be charged with money paid by the u* 
ww in the nature of douceur* or bribe* to per*** 
were suppoml to have great influence wtth the kndaJJ 
had thevefore lobe propitiated; e*ptxull) «>. 

Imdef had no hand whatever in the transaction . w 
the I sorrow ef. years after the transaction ^ ^ ^ 
charge the lender with money* be agreed tojhel^. 
ducting from the loan as commiwou. when he has 
ously and knowingb admitted meipt of the ful! ^ » 
lion in the bond. (Lard Dnay.) SUMDtt KJJR 
SHAM KRISHEN. (1906) 34I-A- 9 (^J{ S 

34 C. 150 (156) = 2 M. L. T. 75-60. L- J J, 

11 C. W. N. 249-9 Bom. I>. B. SW=4 A-t J- 
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MORTGAGE—MORTGAGE DEBT— (CWi.) 
Amount Ot—(C>>NtJ.) 

-Finding as lo. in redemption suit dismissed—Lffnt 

of, in subsequent suit for redemption, S.t MORTGAGE— 
REDEMPTION OK—SUIT 
Finding in. as to amount due under mortgage. 

(1870) 13 M I. A. 104(412). 

APPORTIONMENT OK. 

- Basis preftr gf—Valut #/ iUm-R,um*. rf»v«W 

upon thou. 

Plaintiffs, purchasers of the equity of redemption in a 
portion of the nwrtgageci properties, brought a suit for re¬ 
demption of the portion purchaser! by them on payment of 
their proportionate part of the mortgage debt. To the suit 
the mortgagee, who had also purchased the rqoity of re 
demption in another portion of the mortgaged ptrtm*r». and 
the purchasers of other portions thereof, were mark defied 


MORTGAGE-MORTGAGE DRBT-(tVW) 
Amount o f-(cw.) 

Apportionment of -{CuMa 

rcoemption. ^MORTGAGE— k., lnl -||», ' 

kor - Decree dismissing- .. s “'JrA N| ukant Banerji 
... . | • • oURESH CriUXDER MULUTK. (1885) 121 A 171- 

„ . , ^ 12 C. 414 (422 3)^4 Sar 686. 

< *0* of °P in ‘ on «•“« «»•« objection 

M « u 7 • m *'* i * : *'* ha. I«n appor- 

Tt '* ,f * po,ih ^ r of a A 

*. ”* ° flf * hifh ,ht -PPel- 
MwSSV s"* ? WM 10 ,akf n»eyc a «Soe 

ha, ' n S '**« i" «h«‘ Coon, below. 

.L. °° ! hf «*»**•« *wtH> to adopt 

JJ.m.pk 0 f apj»wiKximcni a. Char adopted 1* the 


the 


ants. The mortgagee contended that ihe apportioomem ' pEaiat.ff He Mb , , 4U . 0 P*«* , 1 

o, * ^ a m. * i 


amount and ascertained value of the .octal mouralis I 


t, 7rr " d m,ke 

SSa* - >“ h k* ?.?—•! «3K SMJS 

1870113MIA 404-14 WR PC. 17. 


2 Sutb. 346-2 Sar. 573. 

•«<—*"*** *t 

T uh 1 "* *'* ®«Wd 

2iE'“ t' 00 ' on*' ■> hut-kobala. fiC 

l w mou " h> *”• 

too. A nc4Ke of foreclosure wa* «erv*d undei the first 

; oe caicuutco ami tenoerco or I 

rik I .i _ 7 

him before lae commencement of T; , A «, * XV *™ t «*■ There- 

iWlilillK.” undi-r the two mortgages to 

nrt . uZS' , s P H IT f eitW ,hr ©* his 
JV. |7^Li a lwp ,lK,n #live ** ,he •*»«*« 
^Ve hTSS^ *" m ,0 COn,inuf «d 

^of lhelst^Tilrr I Ihe 

for. ^ ^UUtmtd for that of G 

*"*"**- More than 12 mon .h» 


With reference to this cwitention. their l^rd.h.p. made the 
following observations 

Their Lordships do not deny that there is -unc force in 
this objection. The proportion of the debt chargeable «« 
each village ought to vary according to the actual sake 
of Ihe village, and Ihe amount of Government revenue 
assessed on a village may not always be a correct interim 
of its actual value (408). 

On the other hand, there might be a difficulty in apply, 
ing the principle contended for by the mortgagee to case, in 
which the amount payable by a mortgagor seeking to 
redeem, is not ascertained, as in this country, by inquiry 
and account, but n»M be calculated and tendered 
brought into Court by 
the suit. Their Lordships, however, do not frel lalkd upon 
to affirm the corrcclness of the principle adopted in ihe 
Courts below, or to give any opinion which may have the 
effect of sanctioning its adoption in other cave*, because 
they are clearly of opinion, that the objection i. not one 
which this appellant is now entitled to take (4W9j. ($», 
Jama Cttnh) Nawab AZIMUT All KHAN t. IowaHIR 
SINGH. (1870) 13 M I A. 404 14 W R P C. 17 
2 Sutb. 346'2 Sar 673. 

*-Deficiency in amount advanced—Properties several 

mortgaged—Redemption separate of, on payment of >p«i 
fied portions of mortgage amount—Proudm in deed for— 
Apportionment of deficiency in case of—Principle. 
Mortgage—Mortcace Deri -advanceok amount 
LESS than. (1029) 56IA 338. 

- Doiritu tr * */. 

The true application of the doctrine <A a^xAionment i» 
this, that the Court may direct accounts, to which the pur- 
chasers of fragments of the equity of rtdempeim a>a*t be 
parties, with a view of ^tiling between them all what U the 
proportion lo be charged upon each fragment. It is quite a 
new thing lo hold that the purchaser of a single fragment 
of the equity of redemption may come without bringing the 
other purchasers before the Court, and have an account a> 
between himself and the mortgagee alone. m> that the mort¬ 
gagee may be paid off piecemeal, buch a law would result 
in great injustice to the mortgagee. It would put him to a 
separate suit against each purchaser of a fragment of the 
equity of redemption though purchasing without his consent, 
and he would have separate suits against each of them, 
and suits in which no one of the parties would be bound by 
anything which took place in a suit against another. Dif¬ 
ferent proportions of value might be struck in the different 


in tk 


hid U « C. .he res. 

praying for an 

7"* P“1™«*ry right based 

ZmZaE r T “h" ,han A aml *i«h 

W it ^ confi,min<J P°"®- 

TiSi ^ n 8 h, *"«ed fiom fowdowe of mortgage. 

bvoMfcTanakii ,k ?. ‘ ui ‘’ ,ht "N-JS 

*3* STfiL ^ISTL w,,hin whw juri| - 

T , W* « hc defendant to 

225*1 P?'* ,p * 1 ^ that kut-kobala. 

1865) 12 IA. 215-12C. 226(236)= 
„ 4 8»r. 662. 

_ Depoiit of. 


naenr proporuon. oi nugm ue sirocK in the Oittermt . /« 4.-w,w j, uUrmf ./!« 7 X ' «/ 

paid, and the utmoet confusion and emtarras^etr would ! 
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MORTGAGE-MORTGAGE DEBT—<CW.) 

Deposit oMcVuftf.) 

S. 83 of Ik- Transfer of Property Act provides that 
money lodged" in foil discharge " of a liabiiity can only be 
drawn out by a creditor in full discharge of that liability. 
Where the money deposited i> drawn out .y an agent of the 
mortgagee' appointed aJ **. it i» for them to show that be 
acted under such conditions that the statutory result does 
not follow from hi' act. If they fail to do this, then there 
is nothing to defeat or modify the operation of the statute 
and the consequence* mud be those which it prescribes. 

{L'rJ AttiUM.) Ram Chandra Marwaki Rani 
KtSHOU.VII KUMARI. ; 1909 ; 361. A. 85« 

36 0. 840 ;853 4)~6 M L-T. 1*10 CLJ. 1- 
13C W.N. 1102-11 Bom LR. 765= 

6 A L J. 617-2IC. 935-19 M.L J. 419. 

-/«// Aiselnrgc—lkpoul M-IPi/U/wwf fyrjntf 

»*/ mortgtpt—failure /.• eomfiy :,ilh pr.cusons a, to 
put ml 1 hukirff—FJMt. 

In a case in which money deposited by a mortgagor ‘ in 
full discharge 1 ' of a liability is drawn out by an agent of 
the mortgagees authori«ed to do so. the mortgagee* must 
be held I round by the act of their agent with all its resuits. 
If he has omitted to perform any of the conditions neves 
sary to entitle him. on their behalf. and for their use and 
benefit, to draw that money out ol Court, they cannot rely 
upon his default in this respect, to escape from thcconse- 
quences which would, of necessity, have followed the with¬ 
drawal. if everything prwriUd l«y the statute had been 
rightly done. The money drawn out will be held to have 
l**n drawn out in full discharge of the mortgagor's liabi¬ 
lity. \Unt Atkmm.) Kam CHANDRA MaRWarii. 
RANI KliHORVT! KUMARI. 

(1909; 361.A. 85 36 C S40i855)-6M LT. 1- 
10CL.J.1 13C. W.N. 1102-11 Bom LR 765- 
6 ALJ.617-2 IC.935 -19MDJ.419. 
■ - TmHi/.r ft Property Ait—lkpoit unJtr—H'itk- 
AraMlI by Rtfttttr of Court appoint,A .it imlauet of mft- 
gipr —Statutory prottsioni—Comp/mnee wtlk—XeteiMy. 

On a deposit by a mortgagor under the Transfer of Pro 
petty Act. a Receiver appointed by Court at the instance of 
the mortgagee, (luthed only with the right and authority of 
the mortgagee in reference to the money deposited, or the 
withdrawal of it from Court, b bound to comply with the 
requirements of the Statute under which the money was 
paid into Court, quite as much as the mortgagee himself. 
{Lord Atkius,m.) K*M CHANDRA MARWAKI F. R.»NI 

Keshobati Kumari. 

(1909) 361 A. 85 - 36 C. 810 (852) - 6 M L T 1 = 

10C.LJ.1 13CWN 1102 = 11 Bom. L R 765- 
6 A.L.J. 617-21 C 935-19 ML J. 419 

- Transfer of Pro fifty Ait. s. 83—A/.»i it *hJ„— 

Mortgagee, rights ,u. 

On a deposit by a mortgagor under S. 63 of Ihe Trans¬ 
fer of Property Act. in a case in which he is entitled under 
the Act to make the deposit, the right* of the mortgagee, 
or those representing him, jre as fc4k>w>. He is entitled, 
on presenting a petition (verified in the manner prescribed) 
slating the amount due on the mortgage and his willing¬ 
ness lo accept the money deposited in full discharge of this 
amount, and. in addition, on depositing in the Court in 
which the money was lodged the mortgage deed, if then in 
his possession or power, to apply for and receive the money. 
And, under S. 84 of the Act. interest on the principal 
moneys ceases toiun from the date of the tender, or as 
soon as the mortgagor his done all that has to Ur done by 
him to enable the mortgagee to take the money deposited out 
of Court, as the case may lie. {L>rd Atkinson.) K.AM CHAN¬ 
DRA Marwaki Rani Keshobati Kumari. 

(1909) 361. A. 85 (91)=36 C. 840 (861) 


MORTGAGE-MORTGAGE DEBT-(6W</.) 

Deposit oHf«W.) 

6 M. L T. 1 = 10 C. L. J. U13 C. W. N. 1102= 
11 Bom L. R. 765 =6 A. L J. 617=2IC. 935 = 

19 M. L. J. 419. 

- Transfer of Pr, fifty Ait, St. 83, M—Deposit 

under — H'stUfduv/ of. .« terms ether than these infest ,/ 
by Statute—Jnrisdietim of Court to per nit. 

The Court has no jurisdiction, save with the consent of 
the mortgage or his representatives, to permit the mooey 
deposited ty the mortgagor pursuant to Ss. 83 and 84 of the 
Transfer of Property Act to be drawn on any terms other 
than those irr.poUd by the statute (93). {Lord .UHmsui.) 
KtM Chandra Marwari v. Rani Keshobati Kumari. 
(1909) 361 A 85 = 36 C 840 (852 3)*6M.LT.l- 
10 C. L J. 1 --13 C. W. N. 1102 = 11 Bom. L R 766 = 

6 A L J. 617=21 C. 935-19 M L J. 419. 

Discharge of. 

-FuH owner—Mortgage by—Renewal of. by penco 

with limited interest under his will—No discharge of mort¬ 
gage debt by. See MoRHiAGE—EXTINGUISHMENT— 

Keeping aiive-Mortgage by full owner. 

(1913)401. A. 105(115)= 35 A. 211(226). 

- Mortgagee of tvo items—Pur ekase by, of cm el 

stems ns eieeutscu of third fifty's item subieel It his evn 
mut^ge-Vafue of Hut item. be,wJ pur ekase-money fuj 
by km, exetiding mortgagt amount-Ditehargc of "trt- 
gage dek in ease of. < , 

The appellant v» a mortgagee of moorahs K, X,u» 
other*, the mongagr of mouuh K being a second n»n 
-age. and that of mouwh X a first mortgage. In executico 
<4 a deem obtained by a subsequent mortgagee of moorMi 
A', the said muu/ih was sold subject to the appe 
mortgage. and was purchased by tbe ayspellant himself. I* 
value of the said mou«h. beyond the purchase-money p* 
by the appellant. exceeded the amount due upon the appa 
•ant's mortgage. , lk# 

l/etd. that it must be taken that the mortgage deU ol t&e 
appellant was satisfied by the purchase of mooah * 

Ihe value of that estate, and that the appellant, having M 
oUained tbe fuU amount of his debt could no longer anti 
mself of any other pan of his security (%)• . 

The mortgage was only a security for the deU, and 
it was satisfied, there was an end of any right to 
tbe further securities held by the appellant (96).■ WJ 
Montague E. Smith.) 1)0014 CHAND jj- 

NlNGH. (1881) 81. A 93=7 C. 648 

4 Sar 246-Bald. 367 = 3 Sutb 7>t. 

-Payment to third party—DiKharge JJT 

Onus of proof of-Sbifting of. See MORTCAGE-U^ 
FRUCTVARY MOR1GAGE—DISCHARGE OF. g ^ f jU 

- Met of. in mil for sale-Onns of fitof nMjg 

mgof-.Vortgager Putin fiwsion of f 
profirtf—Mortgagor eomfifi/y muter infineuee of * pi 

' iTa suit for sale based upon a mortgage. i« 
that B, the mortgagor. wa> a very young man 
nso< immoral life, that he mortgaged the ancestral prof^j 
of hh family to.V.under whom the plaintiffsdarmed.®" 
gave X possession praaically of all h ' s „ 
ioduded other village n* mortgaged to X. A 
pan of the property of which .V. had obtained pc*f*J 
including some of the mortgaged villages. *as sold 
and some of tbe mortgaged village were purchased oj 
.V 4d net nor did tbe plaintiffs render account 0 ' 
had been received by him from or in respect of if, 

property, not even of that which had been mortgap* • 
family, 00 whose behalf be acted. B was complettD 0DO " 
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t 1 Z£\7r- ■-.£ fc 

The plainlirts were unable to prove that anil-in- » .. . , , 1 /.',; • m'nlrtipii^ the whole of (he pro- 

unde-, the»«l«e in suit. *" *"£ **?« »* ,kI aher 

Mtf.dnuktcatevvM oofM oar in whi.h a 1 * a *? farlhe P w P«« 

® 4 ’ for (beitiimiil) to prove lh.ll the mortgage fc*| :H mul’lliz vul1 “■‘•"“‘•to 

been satisfied.uni wha;,if an>ibinr. «a,due »j- , h (t . ,-. • . ’* 4n | nB * P luJl *« until thewhole 
before .hey could p, a deck f.***lc. ' ™ V "* ° f «""% *■ 

’"n.,\, RJ 1,1 ,ht ,, *tn , i-.. i* upoti uut 


Thi> i» no! 411 ordinary cik of 4 *uit for ^dc b< 4 .« 4 
moiijagein which it would Im for Uw rkicwdm). >U 
moitgagor. to prove that nothing remained due undn ik 
mortgage if that *a» hi* defoke. (Sir JAh U, ) (i | 
KAI v. 1SHAIVAUL (1920) 24 C W N 769 ( 775, 
28 M L.T 345—(1920) M W N 685 
16N LB 94- 581 C. 13. 

-Presumption of. Sat Evidence M r. S. 114. lu. 

(/). 


Mortgagee’s retention of. under agreement to account «Ue ght L.TX.i i’” r i' iX? 

tor 'imr to im\?»e»»AT Hr u. . 1 : i .1 j""ni 


■Jf. 


for same to moitgagor. 

•- Martgigoo'i mil, /aimin’am.*# > 

in lait i'/—Otnti a/ fr*‘l ik. 

The plaintiff* retpondento Ixnoxil from the defendant- 
appellants K>. 20.000 upon a Zurpe.hgee lea*. the eHext of 
which wa* that it wa*a ha-u for 13 year* at a rent cakuL: 


" AmUc *-w 

a MAta (« ' '.U f ,k ^ >hal1 **««• 

•• >*«»"... «,£*£££?; 

i the village. 


£•-. '•< •'*»* rJS*<S 

L ^ • *' “ 4 " >“• —mil*. 

of (he dnd of non. 

w*m «* Kmc**.. 

--V’".• *•" *V» 14Ijw* « a ION caicniat - • • "wigagw. Undjng the latter to apple the lent* **.1 

ed to cou. the rntcrot on the K- 2VJOO -1 9p. 0 . a«J al*o [ M«*«® 'hr ppm* of the debt, and «ha, the Mur 
the Government revenue payable on the properly ka-ed. the , M ho rirht to tuvmtnt in « ? 

lMMG» and mottCaLtck UlwirllaLinf tukm.it*i> tK. ... «;ott».eof hatri, ■4l..«^trl.. -. .. ... V? . ,n 


me Crovnnmcnt levenue pajal*; on the properly ka»ed, the . *•' forfvit hi, right lopavnUM i„ , * 

ItoKC* and mortgaiee* uiwSeriahing to keep down the Govern W t ol having allowed the mo. igagor tLn^lm to tX 

being at liberty to make wlut turther profit- they could out d " ,;: ‘S ,h * •• Mehta w*. j n pco-t-ion * JW * 

of the Zurpc-hgcc le*-e. At the end ol the fifteen jea„ the "*»».!, enured the mortgagee to uti.fv him 

principal >um wa* to be paid down in a lump ,um a«| ,he I « tngh-h nro.lja-« might, by taking LZ. 

propttl)* redeeme.1. Thai the m.-rlgage ;ran**ti«,. li '*“* •* “» »»•' ^ profit, of the estate. If an K-Mi,h 

was however, admiued that it waj fuaer arranged Ulwctn to forego the benefit of rcceiving“the 


faction of their judgmer. - 

that arrangemenl «a» to make the mortgagee* accountmg 
partie* to the mortgagor* for K*. 2*).OCO. 

It *u, however, allegid l»y the plaintrR 
tianvactioo war 


:»cr, alleged I iy the pfainliR*. tlnagfc the > Offer ton.* a „ 

, denied i.> the defendant*, that the k-. 29.0U) _ £ . 

itttl «o pay all the deU> that were to U pawl, < . .*#"'+•**"* 


A 487 - 6 W.it 10 -isuth 109 - 
1 Bar. 222 . 

Offer to pay—/few, >4 nature of. 

or 


v,nv«M»icw *7 r »o*rviuw-OT.»iMV %*w% |W'. • TV-V 

proving mufidcat «o pay all the deU> that weie to be paid. . ,__ _ •--—i-fr., 0 , 

one ol the pUMib 1-r.med from hi> father ,n U, 

further van. of K-. 3l» «. Md prfd k hid *t lu^. of the ,ft "V *►•*»>* or no a man will 


further Mini of... ... ... 

defendant*, the latter giving a ilepo-u note in the name of 
the father in law, liut treating tire mnary a* the money of 
the plaintiff*. The effect of that lran*a>tioa. if it dol lake 
place, wa* of nunc to iiwie*«c lire >um for which the bank- 
ers were accountable by the anva.nl of the further ilepo-it. 

In a suit brought by tk plaintiff, claiming upward* of 
Ks. 10.000 a* unaccounted to* by the dcfendanl.. UJ iha* 
it lay upon the plaintiff* to prove the payment of the adiii. 
tional mm of K*. 3157-8 ; ami that it lay wpon the defend- 
anti to disprove that payment, if the other >ide MKcecded 
in cvtabli'hing a prim,, (ant <*-e ag..in*t them ; and in any . 
case to account for w mu. b of th K*. 29.nt)0 a, the plain I 
tiffs did not admit to have been been paid <I33>. RckUO 1 
GUNGA PEkSAl* V. BABUO iNItlRJIT SlNGH. 

(1876) 3 Suth. 132- 23 W. B 390 - 3 Sar. 486. 

Mortgagee s right to recover. 

- Din hare/ *i M hy mi.ywum •! min/rm/t— 

Proriiio* in "orient* M f*r—M«teigu J/m* £ 

mortgagor Ir tnjoy uinfnm-UM 


*---nnnn or no. 

* " - <•"» r*». (W,, 

Sar- fc -Ktln.5,sy= 

46 M 108 (114). 32 M. L T. I^vl ? m ~ 
25 Bom L B 641 = 38 C L. J. 34 = 28 C W N M “ 
AI.B.1923P.C^7U W C N loS: 

Personal liability for. 44 M LJ • 63l ■ 

^ ^C^f-PLdSONUUAlIInv Viim 

—/Wr^ 

Moucah 0 by pa )TTtf , of 


The *wH wa> to redeem ‘ 


vrt^Ktlvr irervfv —| f r- 

By a nwrtgage det.1 it wa* stipulated that the village of R». ]2fn ,k 
M. and a hcu< in Surat should U mortgaged for the sum ! ant appclUv fr-irXtTT.r^^ <kb1, Tf| f defend- 
mentioned, R*. 18.000 and upward*. The deed further third to red-t-n « U ^5 mort S*gor was not 
provided : “The profit (or interest)of thi* money U settled the defend^t haf foaoEri *?* ''*** inasffi wh as Z 

197 ««.-Kwhehad advanced the 
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MORTGAGE -MORTGAGE DEBT—(tW/.) 

Prior mo 1 (gage -Money paid by mortgagee to 

discharge—*'.*'/.) 

k*. 1.210 up*>n a mortgage. to pa) a further >um of 
R*. I.HI in discharge of a prior mortgage and he claimed 
al*o 4 >am of Rs. 6.515 as the interr** due uj>*» that >um. 
The question for ikrison wa* whether that pay runt of 
k'. 1.141 was an in kp.-n.loit piym nt mark the app.-i- 
lant in .uklition to the K'. I SO advanced upon the n»t:- 
gage or wither i’ had been. a- contovlol for the plaintiff. 
p.ti 1 .nit of the mortgage money. 

Tin- thro- lower (ants f.-in.l the i>*ue upon that point 
again*! the appellant. and Ihrir |.ord*hip* akrmrvl the 
iudgmvnl* below. RAJAH FURZISD Al IK HAN r. ABDUL 
RaZaK. (1872) 8 M J. 181. 

Tender of-Waiver of. 

- Il'kai am,mull I >- Suum/Nl by marlgifiv and, r te 

trrantiw> :-/.v »f kn hgkti ikal ttaJtr r.ui anm-nurf— 

FJftit. 

The practice "f the Court* i* n*< to require a part) |.i 
make a formal tender where from the fact* Mated c* from 
the evidence it appear-, that the lender wouU have b~cn a 
mere fotm, and that the part) to whom it wa* nu.le woold 
have refund to accept tire money. 

To a letter wtitten Iry the twicha'er from the msatgag.* 
of the mortgaged property asking to be informed «>f the 
amount due to the m.>rt|Ugec under hi* mo:l*igr so that 
the purchaser might *end re*pectaMe men with nvuse) and 
pa) off the nWIgage del*. the in.tftgag.-r rent a reply to 
the effect that then- wa* no need for the purchaser to pay 
anything liecau*e the tight* whkh the mortgagee had con¬ 
ferred upon him under the mortgage had voted in him 
the whole of the mortgaged property and the mortgage wa» 
consequently at an cad. H,'.d that the letter could not be 
construed as equivalent to any such Tear reka*e to the 
mortgagor of his obligation to tender the money a* wav 
required in order to justify him in not having promted it 
for receipt (-168). 

The view put forward by the mortg ag ee in hi* reply wac 
un erroneous view based upon invalid pruvi*iu«* in the 
deed of mortgage, but it by no mean* Mowed from that, 
that if in fact the trnrkr had 1*en made of the wh»k >.f the 
principal money and intcrert whi h wa* due up to that dale, 
tire mortgagee would not have accepted it. The fad is that 
this letter contain* a tea-on why the tender ic unnecessary, 
but the reason was wrong became the right to buy accord 
ing to the term* which the mortgage deed contained was a 
right which wa* not enforceable inlaw. But it is on that 
hypothesis that they say there is no need for payment to be 
made. If this were not accepted as correct, there is nothing 
to relieve the purchaser from making the tender (47 8). 
(Ctlh/ /luitmutir.) CH\UKASI VESKATAKAYaNTH 
Zemindar ok Tim (1922)501 A. 41- 

46 M. 108(114 6)-32 M L T 70-17L W 383- 

26 Bom. L B 541 -38 C L J 34 - 28 C. W N 25- 

A. I. B. 1923 P. C. 26 - 711C. 1036 = 44 M L J. 631. 

MOBTGAOE—MOBTGAGED PBOPEBTY. 

ACCRETION TO. 

DEBlTTkR LAND EXCLUDED FROM—AREA OF— 
ADMISSION IN MORTGAGE DEED AS TO. 

Description of. 

Diminution of—Damages or Compensation for. 

1.EASF. OF, FORMING PART OF SAME TRANSACTION 
AS MORTGAGE. 

Manager for. 

Mortgagee's purchase of. 

Possession OF. 

PURCHASER OF-PRIVATE PURCHASER-EXECUTION 
PURCHASER. 


MOBTGAGE—MOBTGAGED PROPERTY—(CW</.) 

Revenue dul ox. 

Revenue mkisimcs—Transfer of property in 
mortgagee's name in. 

Revenue Sale of. 

Revenue Settlement with mortgagee of. 

Sale of. 

SuBsmvnoN of oiher property for. 

Title to. 

Accretion to 

- A> imntnm by myrtgjgar ** mart gaga if. 

I’nder the Engli'h l»w it i* recognised as a general rule 
; that mo*t acqui*iti«i* In a mortgage* enure fot the benefit 
"f the inert gager incrta*ing thereby the value of his secur¬ 
ity. and on tbfutber hand, many acquisitions by the mort¬ 
gager are in like manner treated as accretions to the mort¬ 
gaged property, or. a* Mib-titution* foi it. and. therefore, 
*ub)t't to re-temp.ion (159). {Sir Jama H'. Cahilt.) 
Rajah Kishendait Ram r. Rajah Mumtaz au 
Khan. (1879)61. A. 145 - 5 C. 188 (210!)■ 
5 C L R 2lS**4 Sar. 17 = 3Sutb. 637- 
BAt J.’lNo. 58. 

Debutter land excluded from-Area of-AdntlsSon 
Id moitgage deed as to. 

- Endtaa r/b*t—TkaH>nt mag mid/ in lartlj 

friar la mart gap ti tut»a/nl. 

A mortgage eked executed in respect of a revemlh paying 
mounh exempted drlruttei land within the limits of the 
| esuoxah. the <krd *prvitying the numlier of bigas making the 
area 0 / the debut ter. In a suit for possession of the pro- 
1 petty comprised in the mortgage by the purchaser thereof 
in execution of a decree obtained on foot of the mortgage, 
the mortgagor* contended that they were not bound by or 
limited to the area of the Matter mentioned in the mort¬ 
gage deed, but that the) were entitled to any area in excess 
of that amount which they could shew that they had pren- 
1 ow*ly held a* rklr.tter. The High Court decided in favour 
of the mortgages relying upon a thakbust map madenif 
Sarvry in If( 1 *. before the date of the mortgage deed*. 
The learned Judge* were of opinion that the thakbust map 
should Ire taken a* the basis of the decision of the question 
of the iJeniity of ihe debottrr land, unless it was displaced 
by any letter evidence, and they held that it lay upon th* 
plaintiff to rebut thr evidence of the map. 

The statement* in that map of lands being debutter ap¬ 
peared on the fa-e of it to have been made, as was pointed 
out by agents on behalf of Ihe proprietor of the moouhand 
the principal tenant*, in the presence of the agents of tW 
holier* of r*tate* in the neighbouring mouuh«. The amt» 
who made the map bad to lay down boundaries, but bad no 
authority to decide what lands wore debutter. 

Htli that the thakbust map was of no weight again* 
the admission in the mortgage deed (148 9). . 

The value of the map must depend upon the ioqw 
which was made by the amin. and the statement of 
lands were debutteT may have been and probably wereg"^ 
by the defendant's agents, no one being present to qoesuo" 

! the accuracy of them. S. 83 of the Evidence Act 
the efiect which the High Court gives to it. of nuking too* 
statements evidence (148). (Sir Rukjrd Cou:k.) W 
MATI PIB1 J.ARAO Kl’MARI V. RANI LaLONMONL 

(1890) 17 LA. 146-18 C-WCMg 

- IV.igki iaklUckfd ia. < 

A moitgage deed executed by the defendants in »'«" 
the predecessor in title of the plaintiff in respect 0 a 
paying moozah exempted debutter land within the nn*j* 
the .twjzah. the deed specifying the number of bps 
the area of the debatter. In a suit brought by the P‘ 4J “J 
1 the representative in interest of the purchaser of the 
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MORTGAGE-MORTGAGED PROPERTY-«Wi.) I MORTGAGE-MORTGAGED PROPERTY— (r ,, v 

Debutter laud excluded from-Area of-Adffiission Diminution of-Damacp- n. r-„ m ^ 

in mortgage deed asto-(Cww.) I 1 Damafies or Compensation for- 

gaged props, ty in execution of a decree obtained on f«* of 
the mortgage, for poison of the said property. ht/d that 
the statement in the deed of the extent of the defaulter Ian.! 
computed in the mouuh was a deliberate admission by the 
mortgagors, the defendants, whkh impaled up.* them the 
burden of proving that it was untrue, or that they were not 
bound by it (147). 

Such an admission as that U entitled to neat weight. and 
should be met by satisfactory evidence (149). (s„ A‘,.h 
ard Couth.) SkIMATI BIB! JARAO KUMARI P. RaM 
LaLONMONI. (1890) 17 LA 145= 18 C. 224(230 1)- 

5Sar 628 

Description of. 

■-Mistake as to-EvidetKc-Laler deed* by mortgagor 

to third parties with same description-Kcctifi.ation of. at 
their instance-Evideme of-Admissibility. Stt Mukl- 

Cage—Deed of-Rlctification of-d»sckiphon 

OF PROPERTY. (1914) 411 A. 110 (119 20)« 

41 C. 972 (988). 

-Mistake a* to—Finding as to-Evidrme y^ifyiM. 

Mortgage—Deed of-keciification of-Dlj 
CRIPIION OF PROPERTY (1914) 411 A 110(119)- 

41 C. 972(988*. 


-Mistake as Ifr-tetMetfion of mortgage d«d a, 

to-Direction for in a suit for .ale on foci of nwwtga-*- 
Jurisdiction acto-Binding.haia.ter of. on parti,, | 0 *i, 
and stranger..—Court having no juncdktion otherwise. Stt 
MORTGAGE--DEED OF—RECTIF1CATION 0»-DlSTR|p. 
TION OF PROPERTY. (1914)41 I A IK (116). 

^ 41 C 972(984'. 

- Oft rat, oh far! of dtid-Httilal—lfti nftimi in— 

Con/hrt ht/Ufttn—Whith frr.aih. 

The question was whether the village of B wa. imfcded 
in a mortgage in favour of the appellant. 

After conveying by .perifk deception the property orip 
nally offered in security, the mortgage dad threw in as an 
additional subject of conveyance “all other (if any) the 
mauus, mahals, villages, lands, and shares of and interest 
in mamas, mahals, village., and land, comprised m the uid 
sanad". It was admitted that the village of B was com¬ 
prised in that Sanad. 

//ild, reversing the Court below, that the village of B 
was included in the mortgage. 

The village of b passed by words, which include every 
thing that the sanad comprised. There is no contradictory 
recital. After noticing the original application for the loan 
the narrative winds up by saying that the Bank (the appd- 
lant) have agreed to make the advance on having repay 
ment of the sum advanced and interest thereon secured “ii 
manner hereinafter appearing." That recital points to tbc 
operative part of the deed as complete in itself, without any- 
thing in the preamble to control or confuse the natural and 
ordinary meaning of the language used. Ihert is surely 
nothing so very strange in finding that a mortgage deed a. 
finally settled contains something more than the original 
security proposed, {/erd Matnaght.n.) LAND MORT¬ 
GAGE Bank of India v. Abdul Kasim khan. 

(1898) 26 C. 396 = 7 Sar. 449. 

- s„ Deed - Const ruction of -Operative part 

—REClTAL(188Q)71.A. 83(99 100, = 2 M. 239(256 8) 

Diminution of-Damages or Compensation for. 

- Mo’ttH"! right to—Mortgage taken M/4 knn- 

Udtt of tirtumitaneei of froferty and font,on of mart [a- 
gor't family. 

Part of the property expressed to be mortgaged was with¬ 
drawn from the security in consequence of a 


M) 

T*™*' ,***’ nc "“VS* 

“ 'I'T'-* 1 £ thr diminution of hi. 

SELl^L**** ,ha ' '--ing of 

Whcnhf " wk hi. security «... 
. 

//^ that rhe S* Judge, a. righ, (37, (UJ Mac 
■JgSjA*" " ' H K,,ts r **»*»« Husain. 

isn w w t 5:* A 48 '57,-13 M L T. 182- 
1913, M W^N 131 17C.WN 233 17C.LJ.312- 
15 Bom LR 432 < 171C 737 25MLJ.91. 
Lease of forming part of same transaction as 
mortgage 

—^NORICKK-UMB 01 MORiGaGED pro 

Manager for. 

-—-.V. minati n Vrrlgagtt'i rigid of. 

dATlZCr*:-"*'** » perfect 

right befor. Wiwk»g In, money to in*r«t ujy* t| K mortEigOi 

appwnmg swnasrr. m whom the mortgager had confidence 
S. . !*' ** fJ *> Mai I I.AI. Das e am lrn 
Mohm-am and AGfm y Co.. Lid. 

1920)47 I. A 265- 
orr n . « 250 W N 265 '1920' M W. N. 631 ■ 
2U.P L R (PC.) 1S6-28M.LT.351-611 C 486 

—hy moot tart, of-Eftet of-Mortgagc, 
if Ih, fthy htttmt, fiahl, a< mart gag* ,n 
A».«tpge. whi,h wa. to Iw .on.lru«l a* an English 
provkird a. follow,:— 

.1 . T W,C,t0, A * h kTtb * tvnaMM with the mortgages 
£*"**«? V "***> ** ' ma,B d " »»«•« the mort- 
gage and on d the mortgage Uiall enter into and take 
po.voM«Mrftbe mortgaged permit (I) such mortgaged 
^ "*f (*"d without any 

4 tru ll! * ' rt : ,Kni, " m w of either 

ZZ'.'iZ " !hrm • w f i ilins wh 

a l0 > nominated by the 

mortgagee Any manage afterward, vi ap^4ntrd by the 
mortgage »hal if mnm.l l 0 the mortgagor., give 
proper security forihedue performame of his duties and 
d* proper managemrr.: of the estate. (2) The managers or 

T 1 p,tn ' nrn! °f thc "wtgJfifd 
'^"on of the rents and profits 
« •» ** notbc liahk to dismissal except 

StSr * ,km ° f ,he ni ° ,| i» j 8 cfv 

The mortga gors ^al| n , H , B an) event enter into any 
T**** 1 '."™ in J documerits for the alienation of 
part of the mortgaged properties without thc written 
<«omeoc, of the mortgagees, it being the intention of the 

rt!j “T° tf of ,bc for the 

to. that themeutgago,, Tallin no way 
m»fm m the management of the said mortgaged premise, 

yia11 ^' of ,bt ,fT,s and P f o6>' 

^ ch f 8espa>aUein m P Kt of 

mortgaged premr-e. ; the second place, pay to the 

service of the 

sanUMn. and. in the thud place, pay all costs and charges 
*£**%&$£ 
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MORTGAGE—MORTGAGED PROPERTY-(Cm//.) j 
Manager for— (Gentd.) 

li .1* the manager*. Thr mortgagor (ttcicd into a Mpirat<- 
agrcvmcnt with M'4 L of even dale with thr mortgage. 

In j Miit for stfcr un th* mortgage, &//(!) that iLc mort- 
gage was neither iiKunnionalik nor unenforceable in equity, 
ami (2) that the mortgagees were not in |i/»c"toq thn«gh 
If & G As mortgagees and were therefore nolhaUelo 
account as mortgagee' in pove*-Mi (271). 

There i> no doulir that the mortgage is in M#ne aspect« 
peculiar in its drafting and that it conferred very wide 
powers «.n If & G a> manager*, lwt the mortgagor executed 
the mortgage and there is nothing to wggM that he wa' 
mi'led and did not thoroughly understand the contra.t 
which he made, or grunted the mortgage under umlne 
inform v or from pressure (271). 

II' & G were in pulsion a» the agent' and nunugti' of 
the mortgagor ami not of the mortgagee. The company 
(mortgagee*) never was in p«^se«ion. not was it Iial4c for 
any default or any waste or mismanagement 01 any negli¬ 
gence of If K G *« manager'. Tlie company had a perfect 
right before lending its money to insist upon the mortgagor 
appointing managers in whom the company had confidence 
(271). (Sir John Ed ft.) MaTI L*L Das i-.EtSrr.ltN 
mortgage and agency Co. Ltd. 

(1920) 471. A. 265- 25 C. W N. 265 -28 M L T. 351- 
2 D. P. L R. (P C.) 166-(1920) M W N 631. 

61L C. 486. 

-A 'aminalian 4/ marlgag tv hut app,snlmint 4/ mort¬ 
gagor of—D, fault and ntf/t genet of manager—M.-rtga gee’ 1 
liability far. 

The mortgagor ami the mortgagees under an Engfi'h 
mortgage agreed that certain nominees of tbc mortgagees 
should be appointed managers and be liable to futni'h 
accounts to the mortgagee. A deed of management of 
even dale wa» executed l»y the mortgagor in favtmr of the 
nominee* by which the latter were appointed managers. The 
mortgagees were, however, not paities to that deed of 
management. 

On a que'tion aiising as to whether the managers were 
agents of the mortgagor or of the mortgagees. A ild. that 
they wire agent-' of the mortgagor only, and that the mort¬ 
gagees were not liaUc for any default or any waste or mis 
management or any negligence of the managers (271). (Sir 

Mu Ed ft.) MATI L\l Das Eastern mortgage 

AND AGENCY Co.. LTD. (1920) 47 I. A. 265 • 

25 C. W. N. 265 -• (1920) M- W. K. $31 - 
2 U. P. L. R (P. C.) 166 - 28 M.L.T. 351-611 C. 486. 

Mortgagee's purchase of. 

C.P.C.. 0. W. r. H—Purchase in Com ra vent ion 
of. 

-Effect. Sit CPX. OF l'JW. O. 34. K. 14. 

(1904) 321.A. 23 (37) - 32 C. 296 (316). 

Decree obtained by third party*—Execution 
of. 


MORTGAGE-MORTGAGED PROPERTY— (CV*//.) 

Mortgagee’s purchase of-(C«if.) 

Decree obtained by third party—Execution 

OF—(Cm//.) 

SemUr : When property subject to a mortgage is sold 10 
execution of a decree obtained against the mortgagor by 
another creditor and is purchased by the mortgagee himself, 
the mortgagor, who clatms to have the sale set aside on the 
ground of irregularity, can unite a suit to set aside the sale 
with one to re l«rm. «r.d Mich a suit will not be l«ad for 
misjoinder (2267). (Z#z/ JIMmk.) MaLKARJUNr. 
Nab ahaRI. (1900) 271 A. 216=25 B. 337 (348 9)- 

5 C.W N. 10=2 Bom. L R. 927 -7 Sar. 739= 
10 M L J. 368. 

- Pur, kau <1 /-.Vnllitf at—Suit by mart gager on fad 

.f—.lmrudmiut .-/ plaint in, ly hiking tout audt dttrit 
and to add dura holder as pjrty-Pritj Genual afftal- 
Pirmissihhtf of a mi ud mint in. 

Prcperty subjoi to a moitgage was sold in execution of 
a decree obtained by a third patty and purchased by the 
mortgagee him-elf. The heirs of the mongagor thereupon 
>ued the mortgagee purchaser fur redemption ofhisroort- 
gage ana for accounts, ignoring the sale altogether. Tfc 
mortgaget-pur. ha»« relied upon his execution purchase 
and pleaded that the legality of the sale could not bt l» 
peached in the suit as framed, and that the datm for re¬ 
demption could not be maintained unless a suit was brongK 
to set aside the sale. He further suggested that he had an 
answer to the contention that the sale was illegal, H it 
should be set up by the mortgagor’s heirs. Nevertheless ‘be 
plaintiffs took their stand upmi lbcir original case that the 
sale was a nullity, ami did not. cither in the trial court, or 
in the lower appellate court, or men in the High Court in 
second appeal apply for have to temodel their «ut W 
making it a Miit to >et aside the sale or to add the decree- 
bolder -s a party. - 

//ild. that under the circumstances, leave could not« 
given by the Privy Council to the plaintiffs toamendUrtif 

B by adding a prayer to set the sale aside («/■*> 
l/Mame.) MALKARJUN r. NARAHARI. 

(1900) 271 A. 216-26 B 337 (361-2) -6 C-V»-H-1*>- 
2 Bom L R. 927 - 7 Sar. 739 -10 ML J- 368 

-Purchase of one of two mortgaged items at. object 

to mortgage—Value of that item, beyond porchase-mcoty. 
exceeding amount of moitgage—Effect of— Discharge 
entire mortgage debt liy reason of. S 11 MORTGAGE 
MORTGAGE DEBT-DISCHARGE OF- MORTGAGE 
two ITEMS. (1881) 81.A. 93 (96)=7 0-648(»L- 
DlCREE ON MORTGAGE. 

-IMnhase in execution of-Revenue sale 

in re*pcct of arrear falling due subsequent to P**"- 
mortgagee—Purchaser at—Rights of. and of J7" 

cbaser-Utter's right to use mortgage as a j* s 
against former. Sit BENGAL AC1S-LA»D **2.. 
SALES act of 1859. S. 54. (1912) 39IA ^ 


- Punhau at—Mart ft far’s smt to ut aside—Parties 

—Dartfhs/dir if a Ministry party. 

Property subject to a mortgage was sold in execution of a 
decree obtained by a third party and purchased by the 
mortgagee himself. 

Mild, that in a suit brought by the mortgagor to set aside 
the execution sale the decree-holder would te a proper and 
even a necessary party (227-8) (ford If Mean.) MaL- 
KARJUN v. NARAHARI. (1900)271. A. 216 = 

25 B. 337(351 2)-5 C.W N. 10=2 Bom. L R. 927= 
7 Sar. 739 = 10 MLJ. 368. 

- Pnrekase at—Martgager’s suit to ut asidt, and te 

redeem—Misjoinder—Suit if bad far. 


Possession of. 

- Mortgager attaining patuwtn «* tr 

possessed ky marly gar—Suit for possession agtinit 
gager ly-De.ree tn-Porm of-!merest 
ameomt for pined at dispossession 1 n-AVtra .1 

friily. , _.amort' 

The plaintiffs were the representatives of a se«*> fflf 

gagte of certain property, and they sued the mortgage 
recovery of possession of the said property. ^ the 

The *cond mortgagee had obtained P***‘?° 
mortgaged property under a decree in a suit imti ^ 
him against the mortgagors; but they « re l dl ? p TSy 
a prior mortgagee in virtue of a decree obtained by 
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Possession oMCVwtf.) 

2T *""?*" * w h km ' S ”‘ mn. 

(J gee in ease of. 

The plaintiffs were the representatives 0 f a second mort- 
, lnd i" *hey institutedtl* 
4 itoutof*h*h ike appeal ante to recover thcs-idpro- 
W f,ora l Ib t ****•'“*» l«* «nort|*goi. The quev 
3 *“ mai " Uin; ‘ Wc « aB and 

mongace amount for the period of (heir disf»**ey*ior. I °Thr^Ud' uwtoratal , ... u, ( .. 

/Mi modifying the decree of the first court. that the L, trt hj ' m /‘V s ' 1 SJ0 ? b!ained 1 

plaintiffs wen- ,m|y entitled , 0 a decree for Hr ««t«n of 1 i n 0 ,JL. S ,u; ££?*"* *“ r,l ° r, S^cd p,openy, 
the property f * 1 - 2 ) I • '“T 1 ^ ^"V 

In that case the plaintiffs having got SZ In 

land, the question will remain oprn until the L„ w ofl ,he PL 1 ** "°*»* 

seek to redeem the land. Then !he qwmtion will a„-e. ho. I XaSCSS1 P T rty - T , hr ^ in ’ 
much i» due to the plaintiffs as the second mortgager*. and 1 "-'^n claimed a 

for what amount the, are entitled to hold p^n U the , , a . W1 *, lhcJ ^ e^ltW 


Possession ot^CmM) 

The mortgagors, however, discharged the prior mortgage 
and entered into possession of the mortgage,! property and 
the plaintiffs' attempt to get hack possession from them 
proved unavailing. They, therefore, instituted the suit f« 
possession. 

The first Court decreed the suit, giving tl* plaintiff* a 
decree not only for the recovery of the po«e*«c« of thr 
mortgager! property, but also to recover inter.« on the 


land under their mortgage (’») (J// Atwr /Vu,.*f.t 
Narain Singh r-. Shimbhoo Singh. 

(1876) 41 A. 15 -1 A. 325 (332; 3 Sar 673 

3 Suth 367 

- Mortgagor's right /,. rttAyr, from m.-’tga;./— 

Avw tor sa/e—Morleagu'i gntekeoe m , mahm . /— 
Order final giltitf him goisesiiom mode after J/tr/r m 
aff^il fxtinding time Ur payment and a*/4r« time til**. 
tJ Ur paym/nt—Bight <» <*« of. 

The mortgagee* appealed to the High Court again*! a 
decicc of the Sub Judge which awarded them lev. than ike 
amount claimed by litem. Pending the appeal the mort¬ 
gaged property was vdd in emu,ion of the Sub-Judge'* 
decree and was p,irvha*ed by the mortgagm then-.*e|vc* 
In the appeal the High Court pasted a decree dated 

24—1—1905 for the whole of the amount claimed b, the 
mortgagee*, allowing the mortgagor* *i* month*’t,me fur 
redemption, and directing that, in the event of their na re 
deeming within the time allowed, the property *hc«U be 
sold. In the interval the mortgagees had applied for pa*, 
session consequent upon their purchase. Imt that appbcaliui 
hadlieen rejected by the hub-judge. The mortgagee, 
appealer! from that order, ami in that appeal an order was 
made by the High Court on 18-4-1901 deciding that the 
mortgagees were entitled to possession. That order .as 
allowed to become final. 

On an application made by the meutgagor. on 
19—5—1904 claiming restoration to posaession by telling 
aside the sale in execution of the Sub-Judge’s droee under 
which the mortgagees had purchased the property. A tU that 
the order of 18—4—1904 could not be treated as null and 
void and was binding on the parties, and that under it the 
mortgagees were entitled to retain pOM»i«i of the property 
(Lord Maenaghtm) Bam Golan SaHU p. Bvrsati 
SINGH. (1908) 36 IA 27-36C. 338 - 6M LT 129- 
9 CL J. 158 13 C.W N. 321 11 Beta L B 214 = 

6 A L J 30 = 11.C. 124 ■ 19 M LJ. 178 

- Mortgagor’s right to reemtr, from mortgage— 

Mortgagrr not an uinUnftnary mart gag/,. 

Mortgagees, who are not usufructuary mortgagees, can 
not resist a wit for possession of the mortgaged property 
brought by the purchasers of the equity of redemption 
therein by setting up their mortgages as shields. \Uri 
Canon.) BlJAl SaraN SaHI r. kUDR v RvCHESwau. 

(1929) 30 L W 604 *(1929 M W. N 827 = 
A. I. B. 1929 P.C. 288 
— - Sf/cnJ mart gag,ft mil a gam it mortgager fer— 

Maintainability—! imitation -Potuttion etfamrJ by u/enJ 
mortgagee under deeree against mortgagor—Diifoiseniem 
by firtt mortgagee—Direiarge of first mortgage by mort- 


Md that they were na entitled to execution under that 

TV High < held that no cau>c of action accrued to 
thr plasotirf. by reason uf the satisfaction of the debt of the 
prv- nMigJjpr. and the recosery of of the pro- 

| petty by the mcrigasor.« ,htir hei,*. TIk High Court 
nusnf .funner that the remedy «d the -Kond ms,r«gagee or 
,7 US sue Within the proper 

perw t-t‘,e „ fc, 

•.stSage, t„ the mortgagor*. The High Court, ihciebuc. 
MA that the *u.« or p~e*.|.« wa* M maintainable and 
that it wa* lantsl liy hmitatiun. 

!/,ld resewng the II,gh Court, that the plaintiff* Weie 
ent.iW toswe for p^*ion anrl that the suit was not 
luntd by limitation (19). 

When the first mortgage was paid r.fl in 1870 the title of 
the plaintiffs, which had all ak*g Utn a good title as 
again*! the mortgagor*, wa* a valid title a* against every 
one. Then when their title loan* a valid and a good title 
the mor.gap-* had no right to enter upon the potion of 
then land But the mortgagor, dkl enter into pov*™.* „f 
and tap the po-cion f,,*. ,hc plaintiffs; and it 
appears to (tar Uddup. th.t l,.si„g the right amhi.lc-.o 

. “* fi, “ 7 w,, P* e *» Paid off. the entry 

of the meutgagorsupun that land to which the plaintiff, 
had oUained a right under the second mortgage gave them 
a causeofactton against the mortgagors, the defendant*. 
The pbrm.ff* basing a good title when the first mortgagee* 
pre paid off m 187° their cau* of action accrued when 
the pla.ct.ff*(defendant,?) after that pe,iod entael into 
po^ssron of the «Ke to whkh they had no title. The suit 
i*therefore w,th,n time (19). (,„ Barm, P/a/rei.) Na- 
rain Singh :. Shinbhoo Singh. (1876) 41. A. 15« 

1 A. 325 (328 30)* 3 Sar. 673- 3 Suth. 367. 

Purchaser of-Piivate purcha«r-Executlon 
purchaser. 

■- P<ni tun and rigkts rf—Dt slim turn. 

Their Lordship* think that the title of a judgment credi- 
t« or a purchaser under a ju,lgmrnt decree, cannot It out 
«• the fwxing a* the title of a n^gagor. o, of a per- 
-so ebrwung under a totality alienation from the mort- 
gagor. They are of cfiuxo that the po**e*ionof a rnr- 
chaser, under **h UKum*tances. i* reaUy m< the p**s*ion 
of apjwo boWing in priori,, (privity?) of the mortgagor. 

0r ^3L‘?JJ O .lof the contbw- 
ante of the tule of the mortgagee. The poneaicn, whkh 
the purchase, wpp>ed be acquit, w as a po-'ession a* 
owner. He thcoght he was acquiring the aUlute title to 
the prepert,. and that he wa* i n pension as absolute 
owner Their Lonbhips are assuming Out no notice wa* 
proved of tbe earstence of the mortgage title given to 0 r 
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MORTGAGE -MORTGAGED PROPEBTY-(C«//.) I 

Purchaser of-Piivate purchaser-Execution pur 

chaser-<C«*/.) 

ncquiicd by. I hr pur<h.i~-r; and thrrc Wag no ««h rw.tkc. 
«hv> are "f «*p : ni' n. that the |W*H"i'«n «<f the purchaser wa» I 
1 lie povo'ion of a prrsoa claiming t<» I* owner (111). | 
{ford Jmti'i Jim.) AMNIO MOVIE DOSSEE t. 
DltONlNDKO I HUNDFR MOOKFRJFF. 

(1871) 14 M I A 101 = 16 W R P C. 19- | 
8BLR 122-2Suth 457 2 Sar 698 

Revenue due on 

Mokir.SGEk PAVING. OX DEFAULT OF HINDU 
widow io pay—Remedy of. 

-Suit to recover amount by vrirofcM;«e--Implea«iing 

uf reversioner* in. >0 a% to Rive them importunity to pay— 
Nerc'*itv. See HINDI* I.AW—WIDOW—RE\ >M F DUF. 
UPON ESl.rn. (1867) 11 M. I. A 241 <‘267 8X 

sai.e i’nhf k act I of 1M5—Payment of reyeni e 

BY MOttTCAC.EE TO AVERT. 

- Charge .*/ fr frrfj sand—M.-rtgt get* right to. 

The revenue due In live G'-vernnwnt for j TuFiok which 
had lictn mortgaged to w .V *a» not paid by tbe widow 
<i| the mortgagor who then hrH the talook a* his bores*, j 
The talook would in conrequence have been pat up (or sale I 
Ity the Government Collator, and would have been sold ae- 
cording to Act I of 1845. dixhargtd from .he mortgage 
and from all other incumbrance*. To save tbe mortgage 
and the Talook the mortgagee’. widow, who had in that I 
character liecome entitled to all the right, of her hu*lond 
a. mortgagee of the Talnnk. depn*itel the amount in a'rtar 
with the Collector. 

//t/J that, con'idrring that ihe payment of the revenue 
by the mortgagee would prevent the Talnnk from bring sr4d. 
it would be difficult to come to any other cnrwIu.Fm than 
that the person who had such an internt in the Talook a* 
entitled him to pay the revenue due to ihe G ivemment. and 
did actually pay it. wav thereby entitled to a charge on the 
Talook a» against all per*on* interested therein for tbe 
amount of the money «> paid (258). {hr4 Rmilly.) XU- 
GENDER CHUNDER CHOSE V. SufFUHTY KaMINEE 
DOSSEE. (1867) 11M I A 241 = 8 W R P C. 17 = 
2 Suth 77-2 Sar 275. 

- Reottry .•/ amount foid-MertgageJs />. 

under 5.9.'/ tbit .1,1—Detr» sn—Stefe of—Relief eb 
tamable m—Defendant in fosse sum of frofvty baring 
city limiteJ interest therein. 

If a mortgagee who pays the arrears of revenue due for 
the mortgage! property to prevent it from being void under 
Act I of 1845 ‘ctks repayment only under S. 9 of that Act. 
as againvt the person in po«e»ioa of the property, who has 
but a limited interevl therein, and confine- hi> wit to that 
object, their Lorddiipsconcur with the opinkm of rhe High 
Court that the decree -o obtained again*: the person in pos¬ 
session can only l«c nt*k effectual against the poverty of 
that peoon, including such interest as .he had in the pro¬ 
perty (266). {hrd Romi/ly.) XUGEXDER CHUNDER 

Chose r. Sreemuttv Kaminee Dossef. 

(1867) 11 M. I. A. 241 = 8 W. B P. C. 17=2 Suth 77 = 

2 Sar. 275. 

- Remedies of snortpipe in ejte of—Joinder ,/, in 

one skit. 

A mortgagee, who pays off the wear of revenue due in 
respect of the mortgaged property to save the property from 
being sold uncle; Act I of 1845, has two courses open to 
him: he may institute a suit io enforce the mortgage and to 
tack to the mortgage the amount of the revenue paid by him 
to save the estate, and to have the estate sold to pay that 
amount; or he may proceed under S. 9 of Act I of 1845. 


MORTGAGE-MORTGAGED PBOPEBTY-(CWd.) 

Revenue due on-(Ccntd.) 

Sale under act I of 1S45-payment of 
REVENUE BY MORTGAGEE TO AVERT—(Corf/.) 
He may probably unite both these objects in one plaint 
(259). {Lord Rmilly.) NUGENDER CHUNDER CHOSE 
p. SREEMUTTY KAMINEE DOSSEE- 

(1867) 11M I A. 241 - 8 W. R.P. 0.17= 
2 Suth. 77= 2 Sar. 275. 

Revenue reglslers-Transfer of property In 
mortgagee s name in 

- Prat I re sn Burma of. 

It is indeed a common custom in Burma when land is 
mortgaged, even when only for a short term of years, to 
transfer it into the name of the mortgagee in the Revenue 
Registers (116). {Lord Matnaghtrt.) KaDER MOIDEES 
r. Nepean. (1894) 21 1. A. 96-21C. 882(902)- 

6 Sar. 453. 

Revenue sale of. 

- fntalsd sale—Ptreetds of, m hands el Gmrnmmt 

—Affiliation of, tnssrds mortgagt debt- Mart fa p/’s 
right of—purchasers at menu/ sa/e-Rsghts ef mertgapt 
against. 

] had an equitable mortgage of certain village which 
stood in the name of the son of the mortgagor. Pending a 
suit to enforce the mortgage, the mortgagor died and his 
ion was brought on record as bis legal representative. The 
son did not set up any title in himself to tbe mortgaged 
property, and in the suit a deoee was passed establishing 
the mortgage againvt the mortgaged property on the fooling 
that it mas the property of the mortgagor. 

In the interval between the date on which the sen 
brought on record as the legal representative of the mort¬ 
gagor. and the date of the decree in the mortgage »«. < h * 
Collector brought the mortgaged property to sale fox arrears 
due by the son treating the property as the unencumbered 
estate of tbe son. The Collector had ample notice of J‘ 
mortgage claim against the property, bot nevertheless, he 
suppressed all mention of the mortgage. At the sale bdd 
by the Collector tbe property was purchased by third partf - 

After tbe decree in his suit, J filed the soil oul of 
the appeal arose against tbe Collector and the a^omp^ 
chasers, claiming to be entitled to have the sale proceeds ot 
the property in the bands of the Government applied m 
satisfaction of his mortgage debt. 

Held, reversing tbe Court below, that J was enliilw 
have the amount recovered by the Collector from the ” 
tbe property in question with interest thereon, according » 
the rate payable in soch cases, to be applied, as far as 
would extend, in payment of his demand (297). 

Quaere, whether / had any daim against ihe 
purchasers (295-6). {Mr. Pembert/m Leigh) DOUGLAS J 
COLLECTOR OF BENARES. (1852) 6 M. I* A. *'* 

1 Suth 231=1 Set. boh- 

-Purchaser real of equity of redemption— Fraod o*' 

Sale brought about by-Subseqoent mortgagee* W* 
to attack-Omission to do so in prior mongagf^H 
recover his amount from surplus revenue sale 
Effect. See MORTGAGE-PRIOR AND SUBSEQUENT 
gagfs—Subsequent mortgagee-revenue saia^ 
MORTGAGED PROPERTY’. (1917) S4 M. I*- J- 361 ^ 
Revenue Settlement with mortgagee of. 

-Effect of, on title of mortgagor. Set MORTGAGE 

MORTGAGED PROPERTY-TITLE TO —MORTGAGE* 

Title of-Effect on. etc. ... ,mqy 

(1919) 461. A. 151 (166-6)=42 M* 
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MORTGAGE-MORTGAGED PROPERTY-ft**/.) MORTGAGE-MORTGAGED PROPERTY-^ 


Sale of 

“- Et'Jen.e ofrioit—Mertgjfrr'i iaifffme*l J/. 

irili f/ofrely it .rater if. 

In 4 sail for redemption of a mortgage Uuu-ht by pei-<«t. 


Mimrt 


*ho claimed lo have p-mhaxd I he prup.iti.- a*,pcix.l in s* t vJ£t7*T'Z JT ,Mwmh * »bf 

lhal mortgage and subject loth.- same. the dckmlafe- "r, " f ' f'V ,c «*ele*imnr qur^iuns of 


mortgagee* denied that the propertyhad !*>>, rfl^i.rrl, 
sol.l to the pluntitfx aryl M evi,Irene .4 
dealings with the prop.rli-s by the mortgagor .a the freeing 
that they continued to Wong to him. 0HW * briber any 
0 / the evideme given on brhalfof the ihfnwln lu the 
effect of the Subsequent dealing. by the mortgagor with the 
property was idmMWe (3“4). (hid /Uhm.,e.) 
EHTISHAN AM JaMNA PRASAD. (1921.13 I A 365 
15 L W 104-30 M L T 132 9 0 L J 71 
14 0 C. 272 24 Bom L R 675 
A I R 1922 P C 56 - 27 C W N 8 
20 A L./ 961-64 I C 299 

-Interest in arreai—Sale for—Right of. &. MORI 

GAGE—INTEREST on amount 01 Anriuo ih 
Sale ok moktcag* d lands mir. 

(1919)461 A 151 1556) 42M 813 819 

-Mortgage turning out to br imalid—Benefit 4- 

Party entitled to, See K\E.f UJl«»N S\l 1-\|<»R1C A«.r- 
PROPKRTV SUBJKCI TO. (1909) 361 A. 203-208 9!- 

31 A 583(589 90). 

Substitution of other property for. 

—Co-sharer.—Mortgage by revc of—Partition «iW 
qucnl between him and otber sha.er.-Orher property 
allotted to mortgagor at—Substitute* <-f. for mortgaged 
property—Prov i»ion in mortgage deed f< i—'Validity. See 
CO SHARERS - MORTGAGE D\ UNI OE —PARTITION 
BETWEEN SII A KERS M US toll SI IO. 

(1914) 27 M L J. 13 f 161 

-Co »hirer»—Mortgage by one of. of share in eoate 

joint and undivided but enjoyed in scimfey-ParMM 

between sharers subsequent lo, and aBotment of dnfreent 
property to moilgigor—tlfnt *4. mortgage's rights— 
Partition through Court-Partition by private arrangtm,nt 
—Fraud in—Execution purchaser «.f mortgagor'* share in 
sulntiluted properly—Mortgagee's right' <ain^ A. l'tl 
SHARMS—MORTGAGE Itv ONE Ol Ol Ml ARE IN ESTATE 
ETC. (1875111 A 106(121). 

-Money—Conversion of mortgaged property iuto- 

Mortgaccc’s rights in case of. .V. I.IMITATION ACT ot 

1908. ART. 132. (1913) 41 L A. 45-41 C. 65i 

-Revenue sale invalid pending >ui' on mortgage—Pr» 

weds of. in hands of Government-Appbcatk* of. towards 
mortgage debt-Mortgagee', right of -Purchasers at 
revenue sale—Mortgagee's right, against. See MoricaGE 
—MORTCAGF.D PROPERTY — Rl'ENUl SALFOT- 
INVALID SALE. (1852> 6 M I A. 271 (297). 

Title to. 

Mortgagor—T m.i or. 

- F.fUd »f m»"t of foft'tr st/4 

morlgog^—Effl of. 

The appeal arose out of a suit lirought iiy the re^urwkot 
to redeem a certain village in which the appellants cuitend 
ed that, though they were originally mortgagee, thej bad 
acquired an absolute interest. C was the original mortgage, 
and the respondent was the purcha^r from him of the suit 
village subject to the mortgage in favour of the appelants. 

The appellants contended that a settlement of the suit 
village made by the Revenue Officer* with the appellants had 
»0 taken the proprietorship of the village out of C aad 
vested it in themselves, as to make the sale by the former to 
the respondent utterly invalid. 


Title tHCotfJ 

Mortgagor— Tn u of-<CW4.) 

J£ ,*u7 '!* r T b,k T' llul "*«"'»™ p-o 

cwlnjcould afford «.I W loth. sent inasmuch a. the 

,_ llrlr-fi.w 

tdlr. GoKITDOSS re KrU'ARIM. 

§ (1873) 13 B. L. R 205 3 Sar. 279. 

— M-ti ., t kt toinfatt—Eatfftl. 

In a v.it between mortgagor ami mortgage. j n uhnh the 
l>S*'iionis whrtbrr the mortgagors have power to 
: ft’Kxm. the mort-agwmu at liberty to «*t up |, y „»• 

<• f-isce the title of third per-*,. t«. a pan of tin; mortgaged 

r ,,B * [ Am " lr ‘'<xn P«^n. claim. 

.ng.on tb, imvoi the iiMramCM. to haw the whole inte 
'c*t in the estate, he cannot!* alUe .1 afterward, to di.. 
pute the iitk of hi. moitgagms .mil in allege im on|, that 
, he ..m r wmaWe' Uu , h 4 « even if tcdcmable. he Mb 
p-t of tl.e e*tatc which he has v, taken by another and in- 

M? , T‘. , s.!' ,k ; ACH ' ,l,,ssl ’ N Khan bahadook 
• M. SSAMII JaNEF Blf.l M, (1872) 8 M J. 149 
“;— i »r*i to Aw-titof*/. 

I v aswt io enforce a mortgage it <k- » ■>.; lie in the 
rmntih of the mor.gag<u t<» .ay that he ha. n-. title to any 
P-t of the mutcaged property, and that there ought there- 
t«re to I* only a pet-mal dc.rer m the suit and not a ikere* 
a* m a mortgage siit mvtrfring «he m,ntgaged property. 

lie feat picfeMrJ to hast an mterol in thi. properly, and 
•hateve, mteuM he may have had ha. I« n bound Ire the 
mortgage and a, far a. he i. romenvtd. must be enforced 
agaiM him (4-'4 BH0LANA1H Sen 

(1923) M.W.N 525-701. C 932-31 M L. T 306- 
A.I.R 1922 P C 382 * 47 M L.J.258 
MORTGAGOR'S SON—TITLE CLAIMED BV- 
EVIDENCK AGAINST. 

- -/W/au If km t, lt*a«i i, fry „ H , to 

Property standing in the name ol G wa* rn«rtgag«l by his 
fathers, clarmiog to l* entitled to the same in his own 
right u, the ground that it .as purchased lr> him with his 
own fuwds rn the name of his son C. On a question arising 
at to whether the property really brUgsd ,o the son. 6'. or to 
his farhrr. S, kdd that, liter, cuuld be no stronger evidence 
ra favour of the mortgape’s claim under the mortgage. or 
•aue cuKksrve proof that G could *1 up no title to himself 
n opyOMtkm to it than an amal JaiUk from G lo the 
leturls t f tbe estate dirtetiug them to pay their rents to the 
no,, S i P* (778). [\h. Pmkate* Lift.) DOUGLAS v 
Collector oe Benares. (1852) 5 M. I. a. 271 * 
lSuth. 231-1 Sar. 434 

-H 'HU* lUlmtMl tiled ty dummy HU, 

hW/i/. 

Where the question was whether properly which stood in 
the rurne of G beRmgtd to him or to his father. S. who had 
purported to mortgage the same. S. in the written statement 
filed I* bin in answer ro a srit brought to enforce the mort 
gage d»d mx suggest that tbe property belonged to his son. G. 

Held that, tbe answer ol S wmild be no evidence against 
G wnkrss it had in fact fern put in by C hirmelf under his 
tubers seal (2/6/). (Mr. Pemhtrlc* lj, r k ) DOUGLAS 
r. THE CO! LECTOR OE BlNARES. 

(1852) 5 M. I. A 271 -1 Suth. 231 = 1 Sar 434 

MORTGAGE—MORTGAGEE. 


-[Refe 


alva I* made to the heading 


(i) Mortcace debi.(2) Mortgaged property '(tt 
MORTGAGOR, and (4) MORTGAGOR AND MORTGAGEE 
*" “• “ “" d ^ 
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MORTGAGE—MORTGAGEE—(f.«/ .) 

--A,tive confiilctKf—Poition of—Evidence. Sie Evi- 

DENCI At r.S. Ill U903 311 A 16 51 

26 A 130'135'. 

-A/iv/riw ly metre j*. r iuh.yu.ut te m flap ofect- 

iug hit ii;hl< in m.rtpigsJ frepitj — Ef.it «. rt- 

£<W'i ".**"• 

\ mortgage*.’* righ(> under a mortgage Carnk he affr* t*l. 
nr hi' *•* urity inv.ifidatf'l. by any rightoftkctioo affecting 
the mortgagor’* light', in the mortgaged proprity which the 
mortgage*! illicit »h*«i'c to ixeni* 'uli^ipirat to thr rir 
rution o( the mortgage (230). (L/J .kbuuu.) S\DIK 
Husain Khan IIashim aii Khan. 

(1916)431 A 212 30 A 627 (6561 
(1916) 2 M W. N. 577 21 M LT 40 6 LW 378- 
21C W N. 133 - 25 C. L J. 363 11 A L J. 1218 
18 Bom L R 10S7-19 0 C 192 - 1 Pat L W. 157 
361. 0 104-SIM L J 607. 
—-/:»A'//v///■./*/<»* lilli 4 */'— /».#.*/ <•/—/.! 

tankini audit m.tigup Jam if naif/,*/ /.*. 

Appellant' «•!<• the iepte<ci.talive' of a pwrttu*er ..f the 
wit property at a >ale held in nccMina <4 a decree obtain 
til on a mortgage thereof by a Mahomedun widow. The 
widow wa* only a btnamidar for her hw'band. and wa. wa 
therefore competent to deal with the property. |t apjeaml. 
however, that, by certain act' ami declaration* of hi*, her 
Mm had stopped hirmelf from qae*tionin- the rafidity of 
the mortgage to the extent of hie >haie in tk* mortgaged 
property as against the mortgagee him*df. It wa*<onui»d- 
eel for the son that the e'tuppel again*! the mortgagee wc«dd 
not avail the exuution patekwr of (In *uit property, be 
cause Ik* Liti»t wa* at the time of hi* evxmkm pnnhate 
fully aware of thr , iicum'tance that tl* widow m* onlv a 
benamidat ami had no title to convey. 

//< id. lli.lt, . 1 ' tk* mortgage Was effectual a* a valid tiff 
to the mortgagee. under which, in default of pryimr.t of the 
money lent, he was entitled to sell the property, it followed 
that any purchaser from him under a *ale regularly cjrrie! 
out would acquire* a valid title to the property, even tkugl 
he were fully aware that the widow wa' only a bewambU 
and had no title to Convey (214 5). 

In any quc'lkm with the *on or his trpre*entatives. tk 
mortgagee had okaiiwd a valid mortgage, and a* he had 
himself .1 valid title h» he could give a good title to a pur- 
chaser imler a mortgage *ale. whatever might be the Mate 
of knowledge of the peism purchasing(220). (M5ir«/) 
S\RAT CHUNPKR DEV r*. GOPAL (‘HI NDER I.ALA. 

(1892) 191. A. 203 - 20 C. 236(315)* 6 Sar. 221. 

-Further advance to mortgagor by - Transaction 

effected In—Sale or further mortgage. S..- MOklGtCE— 
FURTHER ADVANCE- (1914) 1L W 695 

- I ud. musty te mer/pig,., jg^ust.kl'p . , tM j 

Centrit <•/ - /.M hhtf under. 

/>. a mortgages .. reatesl an rquitalde mortgage of the pro 
|xity compiiH-d in hi' three mortgage deed* k .!ep>itn S 
tho*e ike Is with a firm. /) thereafter s icd up <1 his mo.t- 
gag,* Without implvading thv firm That >uit ua* *etrkd k 
payment nude l> the mortgagor* to fl. (*, p^meni. /) 
executed a died in fav sir of the aortgiguvs covenanting 

to “ Keep the mortgagor.', their kii*.. __tkit and 

each of their estate and effects barnik** and indemnified 
against all lo**'. damages, action*. claim*. suit*. cknun<i> 
and accounts in respect of the mUI thoe*emal iked* of 
mortgage, or any money owing or due thereunder or ocher- 
vvise bow*.*ver or for airy act .lone k him. the*aid mort- 
gagec, with iw-pe.t to the said dee U. H The firm then *oed 
to re over the sum due under their equitable mortgage and 
obtained a decree against the mortgagors. The mortgagors 
discharged the claim upon the equitable mortgage by par- 
ment to the firm, and then sued the representatives of D for 
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MORTGAGE -M0RTGAGEE-(C<*»:6/.) 

the recovery under the deed of indemnity aforesaid the 
aroint paid by them to discharge the equitable mortgage. 

Held, that the mortgages were entitled to recover with 
itteiert the sum so paid by them. 

I’nder the word* of the indemnity it was perfectly open to 
the mortgagors to sav «hat. though the decree on the 
HjmtaMe mortgage could mu. owing to its becoming barred, 
he enforced .--ain't the representative* of D. D had by his 
own xt in deponing the tkeds a* .1 security with the firm, 
b.iMeted, er urnUred ami keened in value their equity of 
rekmplioo in the property m'vtgaged by these deeds, and 
th.t they were under the words of this indemnity entitled to 
re. over fern hi* rcpu'eniative* what it had cost them, the 
plaintiff' appellants, to remeely the damage he had done to 
(Ml | N I off the encumbrance upon it which 

lie had k hi* own act* created (346 7). (L td Atkmtu) 
SvfHINlik V N VTM knv Mah vr V) HvHADUR SlNCH. 
(1921)481 A 335 49 C 203 (216-7 ) 3 L B 
3PC 174-AIR 1922P C 187 = 30M L.T.96™ 
24 Bom L R 659 -(1922) M. W N 338 ■ 
26 C W. N 869 4 U. P. L R. (PC.)67- 
741. C. 660. 

-Piior m.Higag.—Power of Mile in—Sale pursuant to 

-Punha* at - Elfe t. Sic MORlf.AGF.-PRlOR ANH 
St RSIOI FNT MORTGAGES - St'HSF.QlTNT MORTGAGEE 
-Prior MOKTCtr.E-iMWER or s\i.r. in. 

(1879) 6 I A. 145(160)«5 C. 198(211). 

-P«nha*es k _ Benefit of - Mortgagor'* right to. 

See MokTI.AGE - MORTGAGED PROPERTA" - MORT* 
GAf.EI*S PURCHASE OF. 

- -R.jI m.YfQip _ p/ tJ in C.wti Mfifft- 

A/.-r r-uu il-W-p/ft that, thtntk merlpp 
m-u. y e f: m.J A r ju.iitr. trtuutti*u :.vi ty avi/ *f t " 1 
•'* I'*™** 1*1 m it-j Pa m nu bill tv. 

In a ca*e in a hi, h lk contention in the Courts below -as 
that the mortgagee named in a mortgage deed was ik 
n-al mortgagee l*vau*e he himself advancol the mortgage 
m. -oey. their laKd*hip* declined to allow the plea put !w 
ward bef.ue them that, though the money wa* advanced by 
an * her. thr transaction was liy way of gift or provision fw 
the mortgagee namH in the ricrd.They did so on the pound 
that to allow W h a .as< would he to allow the setting up of 
a ink inconsistent with that averted in the Courts t*lo«. 
(Sir /jmei II\ Ccluli.) ItHWWN DAS r SHFIKH 
Mahomed Hussain. fi870' 13 M. I. A. 346 (3512)“ 
13W.R P C. 38-2 Sar. 660 

MORTGAGE-MORTGAGOR. 

-[Reference must also be made to the heading 

(I)MORIG ACE DIRT. (2) MORTGtCED PROPERTV, (3) 
Mortgagee, ami (4) mokigagor and mortgagee, 

.a*?* under which heads have not. to avoid repetition, 
noted under thi* head.] 

-Alignment of mortgage-Mortgage debt at date of 

- Ke ital in assignment deed as to-Kight to questic® " 
A".^invent deed executed with mortgagor’s consent. SH 
Mortgage—Mortc.age debt-amount of—assign¬ 
ment in MORTGAGE. (1926) 24 L. W. 910 (912I- 
Co MORTGAGOR-SURETY FOR OTHERS- 
- Enleuif H. 

In a ca*e in which the question was whether the plain'' 8 * 
one of the executants of a mortgage-deed, was merely ' 
'-irety for his cu-mnngagor*. the defendants, the SutoiJ- 
rate Judge held that the plaintiff was merely a surety on^ 
ground that the mortgage-money was shown to have been 
handed to the defendants in the presence of the Rep^r"* 
and was d« shown to have been returned by them to 
plaintiff. Held, that the circumstance was quite in5uftci ® 
to prove that the plaintiff was a mere surety in tk P* 1 w 
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MORTGAGE—MORTGAGOR AContJ.) 

Co-morto.acor—Surety for others~«w/.) 

of the mortgage. (Sir Arthnr Wilton). M tl IK AHMAD 
Waij Khan v. siiamsh ui.- Jan ax kh an. 

(1906) 331 A 81*28 A. 482(487) = 
10C. W. N. 626 = 3 A L.J.360 - 3C. L J 481» 
1M L T. 143-8 Bom L R 397-8Sar 918 
16 M L J. 269 

- Suit Jgaiutl thm on f,\Hhit king j~R,'uf in. 

on knit of hit king ,i mm <v mortgage on! /utit/rJ to 
toutrihut ion—Grant of. 

Plaintiff, one of the executants of a ilccrl uf simple m-m 
gage, sued the defendant', the oth.-r oecilul' t bet of. for 
the iwomy of the whole amount. principal ami intere^, 
payable under the deed ■« the ground that he »a» weiriy a 
surety in the nultei of the mortgage. that he had paid to 
the mortgagee the whole of the aimmnl due ihcreoodri. and 
that, to a representative of the mortgagee. he wa* entitled 
to all his rights. The plaint prayed that the .uit amount 
might be made a charge upon the mortgaged parties. 
The High Couit found that plaintiff «a» not a mere .arcty 
and held that, as he ante into court »i«h a fahe ea*e. he 
was not entitled even to a decree foe defendant.' -hare of 
the amount paid by him to the mortgager. ()n appeal to 
the Privy Council. l/U that, a* plaintiff was unriuoUedly 
cntitlcil to recover defendant.’ *harc of what he paid. and. 
as the pleadings were wide enough to coser such a claim, a 
decree ought to have been passed in hi. favour foe such 
share and the amount deuced wight to have be** charged 
on defendants' interct in the mortgaged property. (5// 
Arthur Wilton ) MALIK AHMAD W U.l KH AN p. Mb'S 
SAMAT SHAMSH UL-IahaN. fl906)33I A 81 
28 A. 482 (487)«10 C. W. N. 626 3 A L J 860 
3G.L.J 481-1 M LT. 143-8 Bom LR.397- 
8 Sar 918 16 M L J 269 

-—Consideration for mortgage- Receipt of—Adnu»in* 
in mortgage deed as to— Effect. Sot MokTOACE—CON¬ 
SIDERATION FOR. 

MOBTOAOE—MORTGAGOR AND MORTGAGEE. 

- Su oho i. Mortgage debt. 2 mokigaged 

property. 3. Mortgagee and 4. morigagor. 

ACCOUNTS. 

- Dftt attigntd hr mortf/yr to m-rtgogn * timt of 

merlgogt hut n/giigfntly lift nn(oll«l<J hy mortgngrt— 
Hit liahi/ily to mortgagor for. 

At the time of a second mortgage, the mortgagors emu- 
ted another deed to the mortgagee by which they assigned to 
him a debt due to them from a third per**. In a smt by 
the mortgagee to enforce his mortgage, the courts below 
debited him with the amount of the aligned d*ht. Plaintiff 
contended that he ought to he deUted with the amount, 
only if and when the same was actually received by him. 
Utld lay their lordships that it lay up-n the plaintiff to use 
reasonable diligence to recover the assigned deU from the 
debtor and that no serious atleir.pr having leen made by 
him to recover any portion of it. he was rightly debited with 
the same in taking the accomts (1*2 3). (Sir Arthur 
Wilton.) SHYAM Kl'MAK! p. Raufswar Sing. 

(1904) 31 1 A 170 32 0.27(36) 
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M °”°“ E ~ M0rtgaooe and “OKTGAOEE 

ACTOUKTS—(Ceu*/) 

ir S* ■“"■a 

--gag*, and the way in which .he^diL'ent^Ll^ 

app^nated etmll mu I* dieted by ^ 

J?*?"***"- I IMn-AllON - Adverse 
hrtSFSSIOS-MoRlrJAGOk AND MORTGAGER ” 


"*"**»-*» 

Mels to “, P Z"' m ° f f”'W »Un. 

Mortgagor ax,) mortgagee. ^(1914)421^' U 

- A. 593 (617) - 6 C L R. 287 - 4 Sar 100 ■ 3 Suth 708 . 

tSTOPPEL BETWEEN. 

=!Sr£r ,ithf ^."^Pgor-PJea against. „f 
usufructuary meutgagee purchaser „f mortgaged tHOOttlv a 

ZZFSZSS* rgrl^ierty-RIgh, of 

«Ss3EffiX£tt 


■ 8C.W N. 786 = 
6 Bom L B 764 = 8 8»r. 688. 

- Sltt/fount of-Binding (haradtr of. on fur (bur 

of morlgagiJ firoftrly inhufn/nt to tuck utthmint. 

In a suit brought to recover the balance of principal and 
interest due under a mortgage against the mortgagor and 
the purchaser of a portion of the mortgaged property subse- 
qaent to the date of the mortgage, it appeared that, prior 
to the date of the said sale of the portion of the mortgaged 
property, the mortgagor had settled an account with the 
mortgagees, and the whole of the matters between them had 

,98 


MORTGAGE 


( 1900 ) 271 . A. 86 "24 B 656 

E HroHc E -S A i%V 0,iTEBM - SOITTO 

0. mars'* umma « *<* 

( 1876 ) 31 A. 1 (5 6)-1 C. 163 (166 7 ). 
Date filed foi payment—Liberty to 

—-Cau. of action £ 

OK IW —Art. 132 .( 1876 ) J LA. 1 ( 6 ) 1 C. 163 ( 1678 ) 
—b ase ltd fe rwmcnt-Exmry of-Cau>e of action’ 

rdpngcmdefa.lt of fi/M instalment payment n n d on da (e ! 

of-R,gh.to Hy up»date of expiry of«ip,| aled 

* Sff ,} a Z\ T cVr s Acr 0F >«»-ART. m 

—Startin- 25 * ) A #3I > ,l7(, » 6 )-« A. 457 . 
Marling pint-Annual payment^-Default in pay. 

sSSSSSSS 
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MORTGAGE-ORAL MORTGAGE 

- Validity <>f. before T. P. Act. See MORTGAGE— 

I’sn Kt’( I VARY M'»K I GAGE—WRITING. 

(191‘>> 43 I. A. 264 268)= 38 A. 494 (501), 

MORTGAGE- OUDH LANDS 

- Morlfaff -<f—h' Jemfflo* >■l-Kukl rf. till ino 

fhntn. 

The iulc which declared that redemption skmkl no* w 
Ukm away until pr«».t ling* f<*« fortcVvwre had been «lop- 
ted. w.i* n«t .1 nutter <*f th» lex l.-ei of the I'unjaub. ii was 
.1 matter ..fgMivr.il ^jiity which had beta trusted in the 
Province* "I Bengal In the Regulation of 1/98. awl the 
K.-guLuion of 180b. They wvu oocolid-tcd ineflect and 
introduced into the Punja«!». They werenotthe In Imi 
of the PunyuB. Tho*e rule* which were applicable to the 
If, I,KI of the I'unjaub werr not necessary to !< introduced 
into Omlh. bat tlii* W-t bring or.c of the particulars of the 
lit In of tin- Ponyw'i. it would afpeii that. a» a general 
iulc- and principle of epiilv twbeavud u?uo :n »aje* lr 
1 unit mortgagor . 111.1 1 iH. 1 tg. 1 gcr. it wa* ooeof th.«e rakt 
which »d. expu—ly intemW U'T 'h* htler of the Gnern- 
ment of India to tin- Chief Co:nml**ioMi .J thidh after the 
annexation declaring that the Pnr.jaub role, were to be <00 
sidered in force in Owdh) to lie passed -ml to take effect in 
Oudh. There can be no iloubt that it was the iauntaon of 
the Governor General that the ptin ipk of the Punjaub 
rules, so far as they related to ledemptioo and foreclosure of 
mortgages. should lx introduced into Oadh. 

In a »uit to ic.tcc-ni certain land* in <)adb mortgaged 
shortly after the Piovince had been annexed by thr K/iti*h 
Government. MJ th.it the etfc.t of the letter of the Gown 
ment of India to the Chief C’onsmi'iinoer of i)a*'h after the 
annexation ».i* ;o introduce into Oudh the- prim iple of the 
Punjiub rule* relating to redemption and focech^ire of 
mortgage.that a mocigagoc who mortgaged should not 
be debarred front hi* right ioir'tc-m urle*s a foreclosure 
had taken place. SHE') SlNGH :. MUSSAMUT MIRIAM 
BEGUM. U872I8M.J.69 

MORTGAGE -PARTNER - Mortgage 1-y a. See 
Partnership—Partner—Mortgage by a. 

MORTGAGE-PERIOD FIXED FOR PAYMENT 
OF 

- S >. Mortgage—R iDEMn ion of period fixed 

FUR. 

MORTOAOE-PERSON NOT PARTY TO 

-.1 freemen! l.> K<:ihI by m-itfife by—IVkit 

omcH’itl to. 

Tbe question wac whether one D agreed lo be boond by 
a mortgage deed executed by hi* motxr, who wa* a co- 
sharer with him. 

HitJ that n't knowledge of the Twwtgage. and his *a\mg 
that the money due upon it wa* repiyalifcr. did not ra-wnt 
to an agreement by hin to be b-nd be* it f23l). (Sir 
A’/.W tVn. f) RAM GOPvL:-. Sh tMSKHATON. 

(1892) 191. A. 228 - 20C. 93 98)"6Sar 247. 

-Hindu >.inl family—Fathe— Mortgage by—Son’s 

liability under—Admission of—Bondbt son-Re.it/I in. that 
father's bond "Stan Is g vl as befoe'-Effect. Set HINDU 
Law-Joint Family- Fathfr - Mortgage by— 
Necessity for-onus of pr<x)f of—Son's, etc. 

(1922) 50 I.A. 14 (23 4)= 2 Pat 285. 

-Liability under mortgage of—Admission of—What 

amounts to—B>ml by B— Ke.iiaJ in. that money due under 
mortgage by A is '* duly repayable ‘’—Effect. See ADMIS 
SION-MORTGAGE. (1892) 191 A 228 (230) = 

20C. 93 (96 7). 

MORTGAGE -PERSONAL LIABILITY UNDER. 
Deed creating. 

- -Ttst—Nc fir send liability in first instance— T. P. 


MORTGAGE-PERSONAL LIABILITY UNDER 

I -KCcnti.) 

Deed creatin§-(CW.) 

1 Ail. S. 68 (*) er (e)-Peri.mat liability subsequently ans- 
inf by reason ef. 

In considering the qu.*ti. n whether a mortgagor is per¬ 
sonally liable it must be l»-rnc in mind ( 1 ) that a loan 
puma fane involves such a personal liability. (2) that scch 
a liability is not diplaced by tbe mere fact that security is 
giwv for the re payment of the loan with interest; but (3) 
that the nature and term* of such se.urity may negative any 
pLisonal iialilty on the put of the borrower. It must also 
t« borne in mind that even if the mortgagor be in the first 
instance umkc no personal liability, such liability may arise 
under S.68 .'))<*(.) of the Transfer of Properly Act. 
lU,d Parlir.) RAM NARAYAN SlNGH r. ADHINDRA 

NATH MukerJI. (1916) 44 I A 87 44 C. 388(400)= 
21 M L T. 12*25 C L J. 121 -16 A L J. 107= 
(1917) M.W.N. 94=21C W.N. 383 -19 BomLR 194- 
38 I.C. 932-32 M L J. 39 

Deed Dot contaiDlDg- 

- See MOKTOAGI-DEED OF-HYPOTHECATION 

HEFD OR. (1881) 111 a. 83 (87)-10C. 740 (742 3). 
Pledge of immovable property. 

- Deri iredinfUlk. 

A mortgage not under seal recited the mortgage of cer¬ 
tain property for Rs. 1.300 to the plaintiff, that the inter® 
should be at tbe rate of 1 per cent, per mensem, and tbf 
principal and inti rot to be repaid at a specified date. 1 * 
instrument then >ai J:-’T have received the mortgage monej 
in full. I therefore covenant that if I fail to pay tb? P"*'| 
pal with intere*t on the promised date the mortgagees 
he at liberty to recover through the court their whole mewej 
in a lump sum from me oe the mortgaged property. 

Held that by the instrument the mortgagor gavetw 
mortgagee a pledge of certain fixed immoveable property, 
and also gave as a further security his personal bond or 
tenant (|3). (UrJ Fit: Gerald.) RAMDlN rJUKA 
PEKSHAD. (1884) 121 A. 12-7 A. 802^^ 

Purchaser of mortgaged property undertaking 
to pay mortgage debt. 

-Liability of. See MORTGAGE-SUIT TO ENFORCE- 

PtRSONAL LIABILITY IN. ^ „ _. 

(1911) 391 A. 7=31 A. 63 and (1922) 26 C.W N- 771- 
Suit to enforce. 

- Limitation. 

A. a Hindu widow, who had inherit^ the estate of M 
deceased husband, incurred debts to the appellant, and on 

1- 3-1872. she executed a bond to him for a stated 

to meet the amount of her l-ahibty. and thereby hyP 0 * 1 ** 
ed certain mou/ih> appertaining to her husbands *u 
On 31-8-1872. an ,gieement was entered into bet«£“ 
tbe widow and fi. tbe presumptive reversionary heir 01 « 
husband, whereby she surrendered her interest in her 
band's estate to R. upon condition that he w as to pH c 
an allowance of Rs 24.000 for her maintenance, and »» 
pay off her liabilities. 0.i 31—3—1876. the *PP 5 j fl 

institute-i a suit on the bond against the widow and A- 
that suit the High Court, on appeal, by their decree 01 

2— 7—1878. hel l the widow personally liable for J h « a » 0 V 
covered by the bond with interest thereon, and tf ^ 
mortgage noc to be bindtng upan the etate.Anap^ 
the Privy Council against the decree of the High Coon 
dismissed in 1880. In 1884 the appellant 

against R and tbe properties in his possession f ^ 
decree obtained against the widow, who was (Wo., 
executing court held that the decree could not 
against R, except in respect of personal property 
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thk privy council digest 


LIABILITY UNDER 


MORTGAGE—PERSONAL 

—(Could.) 

Suit to enforce—(tW/) 

ft-idow which had come to him on hex death. Thai <KKion 
was on appeal affirmed by the High l oan fay tb«. j*fe 
ment of 14—1—188b. 

Ori l3-.l-IJW7.the appelant instituted tW *,it .«t of 
wh'Ch the i appealawe again* A\ paying u, have him dr 

dared liable, under the agreement of 3I-S-I872. In sati-fy 
the decree obtained again* the widow on the tend. The 
charge purporting to have been created upon the otaie U 
the bond was found to l« n* Unding upon the e'tate. 

Held that the period of 0 years, and im the period*of 12 
^ 

Prtm (Vie the suit « 0 -kJ be barred. for the bund wa» 
by ilsicims maJc payaUe in the month ..f September. 1*75. 
whereas the right to 'ire the defendant for a pe.-onal <W< 
would be limited to 6 year*, and the prreni -wit was r».t 
commenced until the month of January. 1X77. an interval A 
over II years (2367). (/,,./ .1 Kamwik 
PERSHAD P. RVJKI’MAKI KU1TAN KUER. 

(1892) 19 I A. 234 - 20 C 79,84)-6 Sar 241 

- Maintaimb/ily—Hn jmlinu- Prior ,«// lo 

foree liaMily of froferty defadttf, W—/Vr<.«,/ 
hMity of d, feitJiiHl t4NHt of tei*t. k.t rnr. e* Zoned 
A. a Hindu widow, who had inherited tl route of her 
deceased husband, incurred debts to the appellant, and <m 
1~3—18/2, she executed a bind to him for a stated s«ni 
to meet the- amount of her liability. and thereby hypothec* 

ted certain mourahs appertaining to her (MslomTs estate. i o c„, fc -v -• 

On 3 1 -8-J872. an agieemetn was entered rntobttiewi the MORTGAGT paupb or ^ W 2 S * 

widow and A\ the piemmpti.c rtveidon.ry heir of her ho rnrPT L ' P °" ER 0F SALE OUTSIDE 
band, whereby she surrendered her inters in her husband'. I _ *. * 

estate to ft. upon condition that be was to pay her an alb*, 
ance of Rs. 24.000 for her maintenance, and was to pay off 
her liabilities. On 31—3— 1X76. the app Hint instituted 
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M 25JS AGE “ PLAINT IN SUIT ON MONFV 

BOND-MORTGAGE BOND NOT Rppmrn 
TO IN. BUT TENDERED IN EVIDENCE Kn 

—AV/;,/ M ^, jn , 

JfE JSr * ,bl ,M ”■ lib favour. 

a to***tmi the 

t , ,iw W abo tendered 

rl. hTl . U ? d * * h1,1 ' ,hc *« '••‘Indent pur- 

JSUSS H H ,o hri 

MMUWl). W ** 140 ***** -|KHI this 

personal dm, Jf, 1 ‘ ' W «<**» a 


-laird,- 1 i «oorumnito not 

ih ^iLa. wV h,m ' n l*adi , |«. and ,h. <*|y 

1867) 11 MI A 468 9 WR p. c 9- 
2 Suit 107 2 Sar 320. 


.... . 1 ........ . .... »—....... .in IMH 1 lllHlltira a 

suit on the bond again* the widow and fi. ft being joined 
as a defendant upon the ground thit the widow had. unde; 
the agreement of 1872. gi»en over to him th.- wh< !e of her 
properties, including what wa« mortgaged by ike lond. So 
relief was. howem. claimed again* ft personally, though it 
was perfectly competent for the appellant to have aBegtd in 
that suit the personal liability of A'in fomeejuerueof the 
agreement which he had entered into with the widow. In 
that suit the moitgage was held to lie r..,t Unding upon the 
estate, and only a p.r- nal deem- ua. gis-n again* the 
widow. 

In a suit in*ituted by the appellant agau* ft after the 
death of the widow, praying to have him declared Gable, 
under his agreement with the widow, to satisfy the decree 
obtained against the widow on the bond. fuU that the suit 
offended again* the principle of rn /Wiru/a laid down j n 
the C.P.C, of 18X2. and was convquently barred (237). 

The present ground of attack was a good ground of attack 
in the *iit of 1876, because the money had not been paid in 
September, 1875. the date named in thr bend ft was only 
an alternative way of vndcmg to impose a liaUbty upon ft. 
and it appears to their Loccbl.ips that the matter “ ought" 
to have l>een ma le a ground of attack in the former sail, 
and therefore that it should be "deemed to have been a 
matter directly and sulwantially in isme" in the former suit, 
and is roiuduata (238). {Lord Sbrrit .) K amesmak 
PERSHAD r. R/.JKUMARI RVITUN KOER. 

(1892) 19 I.A. 234 20 C 79(86 6) 6 Sir. 241 
Usufrectuary mortgage 

-Personal liability under. See MORTGAGE—USU¬ 
FRUCTUARY MORTGAGE—PERSON at. 11 ABILITY UNDER 

MORTOAOE - PLAINT IN 8UIT ON MONEY 
BOND—MOBTGAOE BOND NOT REFERRED 
TO IN, BUT TENDERBD IN EVIDENCE 


*r*»r 


,t .... 

sir?; s*: 1 ®? 

hrwited Comply i,^ nr *-£,*"* w of a 

^OCLJ^^Jr , 28CWN «9- 
40 CLJ.l- 76 IC. 7 r. 46 M L/ 497 

SS 55 SSSS 5 

- Sale pursuant to. 

sSffiSSS;-^ 
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MORTGAGE - POWER 
COURT—(CW.) 

S.Al.K PURSUANT TO -(CMtJ.) 
the foci ihat. some day* after the 


THE PRIVY COUNCIL DIGEST 


or SALE OUTSIDE 
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MORTGAGE - POWER OF SALE OUTSIDE 
COURT—(CW.) 

SaLF. PURSUANT 10 -{Could.) 
produced no evidence as totbe value of ihe property (264) 
in>tn;<ted the mocinfitt's ^iciloc (M * I'.i/itn.) HADDINGTON ISLAND QUARRY CO. 
ompknol. he pu m we A 1 DIN WJSI.LY. ( 1911 ) IS I. C. 261 - 

(rt ;st l„r him in the oreoaralion 01 ik «mi m iwnn-** 10 M L. T 664 


contract of sale was 


to act for him in the preparation 
and that that solicitor knew eonugh of thr■ 1 *. Utle t» *hr- 
,hat the condition in question » nnpw'&ahk 
HtU, that the Conti of appeal errtd fo v> MiaftlM 
When the contract of safe w* sifMtl the traa'act** 
wa» completed so far as it vested i* extract, and the nght' 
and liabilities of the p»rtie« aiiMn^ out of that contract 
were ascertained ami vuiecn('«ejhfc. Ih**n !•> that point 

the attorney «w not * fac '!* P u " hjirr - 
The only thins in h he did ->V I *J' the 
preparation of the coveya*e. Hi* knowledge «'* l *' ,: 
acquired in the matter for whl h lie iu> apnt. and .1 cannot 
be wed to up'et Uiecunlrail «f»alr whkh kid 
mmplited liefoic hi' asvthv ..*»awnctd (1*1). (A# ,|rrt« 
in/iM.) CHtKII.HA* I.XI.I.OORHU r. I>AYM 
<1907)341. A. 179 31 B 566(581) 2MLT 391- 
G C L J. 671 • 11 C W N 1109 9 Bom L R 1063 
4 A L J 750 9 S.tr 225 17 M L J 465. 


The effrsl of a sale of mn.t-.i-cd property emfer a 
power of sale reserved l,y the .leeil U morlpafr i' t» deslrr* 

the equity of rpknptiwn in thtlawl and to ornstitate the 

mortgagee MeivWng the power a trustee of the sitpic» 
proceeds, after <ttidying hi' chai*t, 6r>t for the sub- 
sequent incumbramw*. and ultimately for the mortgagor. 
The estate, if pun ha*e«l by* stranger, p**» into hi' 
hands free from all the incumbrances. There seem* to be 
no reason whj the second mortgagee, who mrght certainly 
have Imught the equity of redemption from the n^gagnr. 
should mu equally with a '.ranger purchase .hr.estate when 
sold under a poww of sale created by the mortgagor (IK»). 
{Sir/amts II’. CWrr/c.) KAJAH ^HvNDait Rut:. 
KAIAK Ml’NITA/ AM KM AN. (1879) 6 I A. 145 « 
5C-198(211 2)<*6C. L B 213 * 4 Sar 17 - 
3Suth 637 B & J.'sNo 58 


_ Mortppr'i i«i' t* •>! and.—On m an moot ft far t» 

—iMdtimy of f'«t AHtiytia* /// f/ai»t menifoi—Pnr 
thaur't fait an t.'jddntt ttidtmt af :w/»- af frofirty— 

Ef«t . 

The plaintiff' were mortgagees or representative* of mort 
gagors of a certain quarry, and defendants were assignee' 
of the mortgage and purchasers of the quarry, the sale to 
the Utter having been effected by virtue of a power of sale 
conferred upon the mortgagees by the indenture of mortgage. 
The suit was for a cancellation of the conveyance to the pur¬ 
chasers, and for a rleclaration that plaintiff' wore entitled to 
redeem the mortgage. Tncrr was m> aft-ati«*i in the state¬ 
ment of claim charging the purchaser' with fraud or oflu 
sion or bad faith or knowledge of exigence of fact' which 
would invalidate ihe vile. The only -round upon which 
those claims were based was th.-t the mortgagee* (vendor*) 
did not use any exertion' to obtain the Iw't price for the 
land. Though the statement of claim alleged in effect that 
the sale was very disadvantageous, it gave no hint to the 
defendants that they would lie called upon at the trial to 
meet the ca* that the price was »o low as in it**lf to be 
evidence of fraud. 

The trial Court was perfectly satisfied as to the validity 
of the transaction. The appellate Court, however, held that 
the sale was fraudulent on the ground of the inadequacy of 
the price. 

Their Lordships reversed the appellate Court and affirmed 
the sale (263-4). 

Under the circumstances their Lordships cannot attach 
much importance to the circumstance that the defendants 


-Su»>«»|u<nt mortgagee's purchase at—Effect of. S 11 

Mortgage—Prior and subsequent mortgages- 
Subsequent mortgagee-prior mortgage-power 
of SALE UNDER. (1879) 61. A. 146(160)= 

6 0.198(211). 

- I 'j/idity—/nodtfMty of frill—Effttl, 

Where a pmer of sale is conferred by a mortgage deed, 
and the rautgageo ostensibly act within their powers in 
n ‘* ttiEog the property, the purchasers are entitled to the full 
Ixneftt of their parcha*. unless it is alleged and proved 
that they acted in «»!lu*ioo with the vendors, or that the 
price WU"U fow as in itself to be evidence of fraud or col 
Iwtun. An allc-aikm that the mortgagee* (vendors) did 
*4 use any exertions to obtain the best price for the land, 
and that they *<Ad it to ibe purchasers at a very inadequate 
ptne. is unite icm'i'tent with perfect good faith on the part 
of the purvliaei' (263). (/-*// A Vithtn.) HADDINGTON 
ISI.AND QUARRY CO.Al.DEN WESLEY. 

(1911)131.0. 261-10 M. L. T. 551. 

-Validity-Mot t(a[t( misleading kddtn inlaid 
i*l that »U had kt* itcfffJ-Purtkaur hmn[ ndiuH 
-Hint. 

The question was whether a sale of mortgaged property 
held I* the mortgagee under a power of sale in an ordi¬ 
nary form contained in the mortgage deed was such as to 
give a good title to the appellant, the purchaser, as against 
the mortgagor. 

After the bidding reached a certain sum, which was W 
bj the appellant, the sale was in fact stopped, andtb* 
part es concerned mired to an adjoining place, where 
•pent abiait half an hour endeavouring to agree to written 
term' of settlement. The endeavour failed, and then toe 
auctioneer, by the instructions of the mortgagee's solicitor, 
purported to resume the sale. The appellant's previous W 
was called oat 'cveial times, and. no competitor apfeartjg. 
the properly was knocked down to him at that price. 
evidence showel that, in stopping the sale, the 
or their agents *0 covJucted themselves as naturally to 
bidders to suppase that the sale was over at least for tMJ 
occasion, and to go away from the place of auction. 
Udders did go away when the sale was stopped. The w 
dence also showed that the appellant had notice of all <M* 
circumstances. , 

HiU. that the saW was invalid and did not convey a ^ 
title to the appellant as against the mortgagor. {Sir d'l* 
ffr/ftw.) CH AMLD.AS LALLOOBHAI r. DAYAL w, 
(1907)34 I A. 179(llM)*31B.6W(8w 
2 M L T. 394 = 6 C. L. J. 674 -11C. W. H-1 , 

9 Bom. L. B. 1062 = 4 A. L. J. 760-9 Sar. 

17 M. L.J- V* 

MORTGAGE—PRIOR AND SUBSEQUENT M0BT 
GAGES 

Dfcreeson foot of—Sales in execution of- 

PURCHASFRS AT -RIGHTS OF. 

MORTGAGEES UNDER. 

PRIOR MORTGAGE. 

Subsequent mortgagee. 

Decrees on foot of -Sales in execution of-P®* 
chasers at-Blghts of. 

- Both marttiga »« faivur el u*t 

er **Jtr dtcr« on lubugutni mort faff a strange 

pgtt himself furtkaur undtr dtcrtt on prior 
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MORTGAGE-PRIOR AND SUBSEQUENT MORI 

GAGES—(CW./.) 

Decrees on foot of-Salesin execution of-Pur 
chasers at—Rights ot-(C„iJ.) 

A family. consisting of tbe father, the wife, and ihr 
were the three dtfcmlenh. There Wvr* two Im*b nude 
creating a charge upon the suit e>late. Tbe 6r*t in pin of 
date was in the name of the wife. The neat in p in: 0 dale 
was a bond in the name ol the ku>tun.L Tie.re bowl* «eir 
broaght to judgment ami execution. The first srit. mm-t- 
ed against the original grantor of the bund*. wa* that 
wbKh was brought in the name of the wife upon the 7ih of 
July. 1875. The second suit instituted was that ohkh wa* 
brought in the name of the husband; ami that was iureiui 
ed on the 24th of July. 1875. The two .an* to )ad s .,wnl 
on the same day. the feh of SeptemU-r. 1875;-mj t*„ 
judgments were given. The execution which wa. 6r*< carried 
out to a sale, upon the 1st of May. 1870. was upon the bad 
which had been given in the name of the ho*l ami. I’poo 
that execution a sale took pface. ami at that vile tlx plain- 
tiff-appellant became the purchaser. Ou the 25nl of tAto- 
ber, 1876. the sale under the execution 00 the bowl >n the 
name of the wife took place; and on that »ale the son 
became the purchaser. The question wa* between the- plain- 
tiff, the purchaser under the fird execuiun tb ugh under 
the second lx>nd. and the sen. tlw purchaser under 
the second sale, though under the first bond. The pAuntid 
in substance brought hi> action u> ret a*ide the sale to the 
son. and to has* himself declared the purcharer, be express:) 
stating in his plaint that he claimed it 1 * pur. hirer, and 
to be entitled to redeem. The original grantor of the bonds 
was no party to the suit, and was not in any way brought 
before the Court. The plaintiff's contention wa* that in 
fact ‘ 


M 0”GAGE-P RI ° R AND SUBSEQUENT MORT- 

Decrees on foot of-Sales In execution of-Pur¬ 
chase! s at-Rights of— (Cm//.) 

The High Court found, manning with tin- Couit be- 
h*. that the purchure undri the- seu-nd sale was by the 
M ***> *>-<* bimn-lf caused tin- fird sale to take 

place awl then punhared under the reend s.,| e . and held 
«ha: the reemd sale (arid not stand again*! the purchaser 
•mxr the nrst sale, that it must br set aside, and that the 
piamiilf was cntitlcJ to redeem. The decree actually 
drawn up by the High«o«t added "And it is declared 
that the plaintiff, a* the revonl Mottgagev in u*p^t 0 f 
thesasd pre^rty .* entitled to.e-hvni fhe Cm mortgage of 
the sa.,1 defendant" (|st dvfendai,.). TJk- ekenv ...id 
tortber ; \„\ ,t „ further declared that the .aid plaintiff 

.,** ,br ** redemption regarding the 

‘-d property belonging to the said A'" (the original mort- 
***")• 

l/.U that it wa. quite umw.e**ary and inelnant to say 
whether it was a* a second mortgagee or whether it was as a 
pare barer that tbe plaintiff entitled to redeem, ami 
that the words -a. the sccoml rm-tgagre in reaped of the 

zvzrJtsz '****** n,u>i ,hm - 

It may be that tbe"original grantor of the l»«d might lx 
iwdnced to make cut some care nr .xf*, , ha , fa* ta 
1.1 /mJirataia hi* favour un there words (25 6). 

UM imrfh,, that the declaration in the deem of the- 
H.rfit^r: that tbe said plaintiff has not acquired the 
eetuit) o. rtdrmptwn regarding the said prepen) belonging 
t«> tbe *im1 A ought abo to I* srreck out (26) * 

, N ?*.. tha, . ha . V** 0 * * Wfh - “ f-'^ble at all. as to 


. though there were the th.ee name Md anel .hough it JiZiT\ 1 

said that the money was lent by the wife on the firs; , , 1}' «***> ^ < 

d and thit lire cam ... tire n..,. I. .re. Ik. ..U | <r - l 1 UJ w. and has n«hing to do wi 


was 

bond, ami that the son was tbe purclurer under the sale, 
yet in reality the father was the parly all through; that 11 
was the father who had lent the money in the name of his 
wife; and that it was the father who had purchased in 
the name of the son. 

The High Court, concuiring with the Court beVru. 
found in favour of the plaintiff that the hu.land or father 
was merely using the names of the others and that he mas 
the real party all through. 

II,U that.it being established that the purchare ur.dtr 
the second sale was by the husband or father, himrelf, who 
had himself caused the first sale to take place ami th»n 
purchased under the second sale, that hcuthI >a!rc«M 
not stand against the purcharer under the first sale and 
must be set aside (25). (4W R/ittHnrm.) «TinoMMl’N 
StNCH v. Shaik Mahomed Au. • 1882) 91 A. 21 = 


opinicm. can lx raised 
nothing to do with this suit (26). 

TVir lawdships confiimtd the decree of the High Court 
iu other respreis (26). (AW RMUuh). CHOOHAMUN 

Singh ?. Smmk Mahonid all (1882) 91 a 21 - 
11 C LR I* Bald 426-4 Sar. 329. 

-**m*~«** PtttfAW, prl t r 
. *U,<r*u-pmnkur, ,( fn , r 

fT. nmt f*r ^,uuun t, funkw. 


**4<r 


T u %t ' ,br l “ JKh - w of lht '«•'« property at 

a sale held in ex«utioa ,4 a devre* olitaincrl on fax of a 

-Tt^?mt?: ,r ' W ' 1 ° f ,hf *"*• ,,c 

°* 1 he prioi mortgagee 
cWore-KcMer. Tlie apprllant wa« the purchaser of the Mine 
11 C L R. 1 - Bald 426 - 4 Sar 329 P*°Py 4 « bdd in execution ol a decree obtained on 

u^t™ sn m0rt8 ' fiC - Ht lbf » o' •he 

^^ c °' ^ ‘ulrequetrt mortgage was granted by the 
Bort 8 a S°' P«d*n£ «be suit on the prior mortgage. The 
poor mwigagw made a party to tbe suit on the 

subsequent mortgage. Thr aopellanl's p,rehare was prior 

,7, 1:!*“? fc i> p»'S 

tlx appellant knew all about the prior mortgage and the 
decree made« the last, thereof, and be km? that the 
pr<«ending* m execution of that decree were actually in 


- SidwtUHt in tx«nh*H tf iffr/trm 

(toi ef, and far,A it, 4 j Urangtr—SJ, »nj,r J/,m 
frier mertgag, Ul(r jW fur,All, Ij m*tgig, t hmutf— 
Sniffy far*" UtlatiJt Ut,r uU **J U nJttm-li, 
trtt in—Farm ef—Mortgagor n,< fang. 

The plaintiff-appellant was tbe purcharer of the suit pro¬ 
perty in execution of the decree on a se-nod mortgage there 
on. The 1st defendant was the purchaser of the same pro 
perty in execution of the decree on a firM mortgage thereon. 
He was the mortgagee under both the mortgages. The 
plaintiff's purchare was. however, price in point of date. 
The 1st defendant'* execution purchase was hrnami in the 
name of his son. 

The suit out of which the appeal arose wa* brought by 
tbe plaintiff in substance to set a*kl- the sale to the son. 
and to have himrelf declared the purcharer; he exprevdy 
stating in his plaint that be dalmed It a* pirchaser. and to 
tu entitled to redeem, The mortgagor *as no party to the 
lolt, and wa* not In any way brought before the Court. 


JOfc tartiK "St ,o '•* 

,Mh Jr, au * ,hr fo** 

kdRafo^idf to.!'V#' 'T •‘now. 

it r 2 w A ^i 3i6 ' :2MLT Su Z: 

11 C. W.N. 661 -4 A L. J. 344 ^9 Bern. LB 6fiL 
1° 00. 314 - 9 Bit. 220=17 M.L.J. 283. 
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MO .tri AGE-PRIOR AND SUBSEQUENT MOST-! 

GAGES- Oku., 

Mortgagees under. 

- D:>,ij'g: affinor mart fifth'. 

fnjot* "f </' »‘ir,v« t-pMiu.-t for— Prior mor/gag.t I 
alloying •**vw r !■' <m, ‘V of : 

iniiyntnt in i/wWv v—/Vw/» .v/>y aftfr— Dti- 

Hurti in. 

A .ke I l*y vchkli the revenue* of a tillage were 

iiii»rtgugeJ pa«*v«il« I «hi< tlie mortgug.-es were to receive in 
redemption th? uinlc >i ih: prrtwceof the vud village, 
that. aKcr all »ain* lor intm-J. th.- reminder mi»t go fo» 
the purpj>c ... lj|iiXi’ing th: prin ipil. and that they 
should Continue >• Mrc.wc an I appropriate the annual 
produce until ihc uhol: of their demand should be >atit- 
fie<l. The tk'ed further provi«led that the risk of collecting 
the income, and of any <l.-n ie v;y in the revenue, wa» to be 
upon tin-head, of the m*t-igors. that the mortgagee, 
should station a M.itu (or clerk) of their own in the'aid 
village till the purp »*• of nuaing the collections. and that 
the motlgJpX*,... k«g as the property renuined in mort- 1 
gage, ‘hould give the . 1 hkf* a monthly >alary. 

Actual possession wa> taken by the iroctgigeei by virtue 
of the mortgage. A Mid CM ap/antei. who wa» paid 
by the mortgagor. He received the rent* and profit, of the 
village for a year or two. but afterward* permittcl the 
mortgagors to receive them, for 4 or 5 year* afterward'. 

On a question ari'ing between a person who stood in the 
position of a subs: pent incumbrancer and the mortgagee* 
as to the erfc.t of their having so allowed the mortgagor 
to receive the rent* and profit*, hfU that, in taking the 
accounts, the mortgagee* were to be charged in account 
only with what they actually received dating the term prior 
to their having notice ol the subsequent incumbranve. but 
that for the u-r n after they lud nutWe of the .ub*quent 
incumbrance, they were to be postponed to the subsequent 
incumbiancer with reqxct to the profit* of the eaate 
allowed by them to be received by the mortgagor (501). 
(Mr. Huron Pur if.) JUGGEEWUNDAS Kl : k.A SHAH r. 

Ramdas Hrijhookun Das. (1811) 2 M I A. 487- 
6 W R. 10 ISuth. 109 > 1 Sar. 222. 

- Agrttmtu! ikul Kfk liou/d stand in mm 

pillion uit.l Jsiidf in igiul iu/:,s saIf finst/Js of mort¬ 
gaged froprty—Const rn.tson of—Rights of mort gapes 
uiuitr. 

Where an agreement entered into between the first mort 
gag*e* and the second mortgagees of immoveable property 
provided that "both parties should, as regard* right*, .land 
in the same position without claiming prior or subsequent 
rights, and divide anil appropriate in equal halve*, what¬ 
ever amount may lie realised. on the da.e of realisation" 
held that the clause na. open to two interpretations;—( 1 ) 
the whole effect of the agreement was to provide merely 
that the lealised money was to be divided in equal shaie*; 
or (2) two separate and distinct results were effected by the 
Clause; fird. that the rights to the property should stand 
on a footing of equality; and secondly that the proceeds 
should lie equally divided. (Lord Bu.imaiter.) VvraYaN 
CHET7ISUHK VMASI AN CHETH. 

(1920) 471. A 188 = 43 M 660 = 18 A L J 726- 
(1920) M W N 368 = 24 C. W N. 1053 = 
22 Bom L R. 1357 = 12 L W 143-561 C. 642 = 

39 M L. J. 37 

- Agreement Ktween, to Ji:ide proceeds tf sale .</ 

mort gag,J profieity—Regist.ath-n f—Xeeeisstj. 

Where the whole effect of an agreement between a first 
mortgagee and a second mortgagee of immoveable property 
is to provide merely that the money realised by the sale of 
the mortgaged property is to be divided in equal halves 
between them, the agreement does not require to be register- 


MORTGAGE-PRIOR AND SUBSEQUENT MOST- 

GAGES-(t'*w/«f.) 

Mortgagees under—(tV«tf.) 

ed. (Lrd Bu.imailer.) WRaVAS CHOTI V. SUBRA- 
«ASIAN CHETTI. *1920 ; 471. A. 188=43 M 660= 

18 A.L J. 726 ='1920) M W N 368 = 24C.W.N. 1063= 
22 Bom L R 1357 = 12 L W. 143=561.0.642= 

39 M L J. 37. 

- Agrffm/rt! ht:>ven. regulating rigiti It mortgaged 

f"prtr-A(iam.nt regulating rigiti to frauds of salt 
thereof - top stratum—Xf'ftsil r -Distinction. 

Where m agreement between the first and second mort¬ 
gagees of immoveable property effected, on its right con¬ 
striction. two separate and distinct results: ( 1 ) that the 
rights to the mortgaged property should stand on a footing 
.4 equality; and (2) that the proceeds realised by the sale 
of the peoperty should be equally divided between them. 
iAd that the agreement need not be registered for the 
purp'x of being given in evidence in a suit relating merely 
to the question of the realised money, but that it required 
to be restored for the purpo* of being given in evidence 
in a suit relating to the regulation of the rights against the 
estate itself (M BneimaHer.) VyRAVAN CHETTU- 
SUBRAMASIAN CHEITI. (1920)471. A 188- 

43 M 867 • 18 A L J. 726 =(1920) M W.N. 368« 
24C WN 1053 - 22 Bon LR 1357-12L W. 143- 
561. C. 642-39MLJ.37. 

-Priority as between. See under MORTGaGE- 

PRIORIIY. 

Prior mortgage. 

DISCHARGE OF. BY A SUBSEQUENT UORTGAGW- 
RICHTS ACQUIRED BY HIM BY VIRTUE OF. 

MORTGAGEE UNDER-SURPLUS SALE PROCEEDS 01 
MORGAGED PROPERTY WITHDRAWN BY SUBSE¬ 
QUENT MORTGAGEE. 

OMISSION TO SET UP. IN SUIT ON SUBSEQUENT 

mortc age-Effect. 

Priority under. 

REDEMPTION OF-SUBSEQUENT MORTGAGEE'S SUD 
FOR. 

Sale free from. 

Suit on-Decree in—Sale in execution of. 

Suit on-Foreclosure decree in-Subsequent 
morti;acee (party to suit) discharging. 

suit on—Subsequent mortgagee not implead¬ 
ed in. 

Prior mortgage-Discharge of. by a subsequent 

mortgagee-Bights acquired by him by virtue oi- 

- Suit u gum It in fo-mortgugff to tnftrcf -MainUi* 

aklitf—Failurf to fij.-y rigkli uvrtfj out in mil .* *** 
ifgu/ut mortgage—Elf,\-t. 

The respondent and A', first mortgagee* of a village, 
obtained a decree for foreclosure upon their roortpr 
against the son of the mortgagor (then deceased) and £ 
who. with the respondent, held a second mortgage om 
same village. Before the expiration of the time allowed 
redemption by that decree. G paid into Court theamo"“ 
thereof, and the same was taken out by the first 
gagees in discharge of their mortgage. hi(b 

The respondent and G had also obtained a decree.™ 
was of the same date as the decree on the firsl ? 10, '£5t! 
for foreclosure of their second mortgage. The P r0 '“. 
gagee was no: a oarty to. and the prior mortgage «» 
in question in. that suit. 

In a suit brought by G against, mlcr aha, the rep*j 
dent to work out the rights as first mortgagee * hlCl1 ^ 
acquired by virtue of his having satisfied the decree on 
first mortgage, if Id that the suit was not barred, in*? 
as. the respondent and G being co-plaintiffs in the 


Ji6s 
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jlO] 

““ “» TSmMiwJT® *«» MORT 


Paor m»rtga«--Redem ? tion of-Subsequent 
mort S agees suit for. 4 


Prior mortgagc-Dlscharge of. by a subsequent 1 
mortgagee-night acquired by b.m by virtue of 

-<Conu.) _ 

the ^ond mortgage, their rigits /Wm* coaid not have , 

TJTSSssa*'»«>- b?3fS5^- 

20. L. J.173-9C w N 577 7 Bom LR 427-ollherwW™ P JJ f ai T* for redemption 

2A.L J. 336 ■ 8 Sar. 773 -15 M L J »L “ "V 3" 

Prior mortgage-Mortgagee nnder-Surplus sale ** ,0 I** “* hr. I* wnuc , f u, er 
proceeds of mortgaged property withdrawn by ,n Jl' "* wdem He pUi.i.rf * S 

subsequent mortgagee | J ™«•* the defendant mi s h, ami , 0 hau . )0 


~ S “ l * «o recover prior mortgage imoi* from—Emu¬ 
lation—Starting point. Su LIMITATION Aa (» 190* 
ART. 132-THIRD MORTGAGEE. 

(1913) 411. A 45 - 41 C 651 
Prior mortgage -Omission to set up in suit on 
subsequent mortgage-Eflect. 


Toa sui* 10 enforce a wib-eq .,.,1 mo.ig.gr. a 
person who held two prior -norig!*«* on ike van* pf ( «„r I 
was made a defendant. H -set up hi. cL.,m under (( f 
his prior mortgage, and omitted to set up his .laim .*•«, 
the other. A decree for sale was p i»-ed in the suit, tkc right 
of the plaintiff therein bring eapresdy ma.»e subject to it, 
nghu of the defendant under the prior mortgage „ p U 
him. There wav no *ach relation, however. »s regard, 
the right of the defendant under the other prior mortg.-e 
which he had omitted to set up. 

Htld that a suit subsequently br.wgbt by the prior mort¬ 
gagee to enforce av aga.nvt the pontiff.. the prior , 0 it. I<* amount .he to the decree hoi*, 
hi» rights under the prior mortgage which he had omitted «*k* phse and the or«ler far ^le drum,,! 
lo Kt up in the prior suit »a, barrr I under Expl II. to S. JUT Hut the effect of -eh „ 

UofC. P.C.of 1882. (Sir Ftri M) SRiGont all vjb«onni -w^m* to foreclose 

f. Prithi Singh. (1902) 291 a ns'123 4)- 
24 A. 429 (436 7) - 6 C W N 809 4 Bom L B 827 

8 Sar 293 


190_) 29 I A. 118-24 A 429<438)-6 C W N 889- 
4 Rom L. R 827 - 8 Sar. 293. 
_.. P flor mortgage -Sale free from. 

'TR.vcr^m POO ‘ mo "* J *‘ Vc to—Necessity. S* 

Prior mortgage-Suit on-Decree ln- 
Salejn execution of 

ISZZStZ' * "« S 

“CiSSL"’ 

due to the decree holder, and the sale did not 


- No impufim/Kt 0 / fnot <• rW «»,/_ 

Effft. 

A. who held a uvifructuary mortgage of |89|. in «j a 
simple mortgage of 1*94. over the same properly, voed upon 
the mortgag.-of I8*M. In the suit he implied fi. who held 
a mortgage of 1899, over the same property. Whether A 


It did mx 


a mortgage « .v.», »<« mm |n«yvnj. •> nei 

asked for any relief against fi did not appear. It di 
alio appear that A sought in that suit to divplxe Rt prior 
title and postpone it to his own. fi remained ( i ptr!,. ^1 
a decree was passed in that suit lor the sale of the mort¬ 
gaged property, in default of payment within the period 
fixed, subject to At usufructuary mortgage oil 891. In 
execution of that decreet the mortgaged property was sold 
and was purchavrd by A himself. 

In a suit subsequently instituted to enforce R, mortgage 
of 1892, Mi that it wa* not barred under S. II. Expl. IV 
of C. P. C. of 1908, by reason of Ri omission to make his 


,jT i -- vt payment*. 

B5-SSJSSS Kt "‘al*s')3u a*"b7 
i-l ’szszjgz it 

of n^nh rS'thr'ri 

.-m.nA.uneth ri^rtol mounh /.and one third 


mortgage deed a ground of defence in the former suit. 

fi'i position in the prior suit was that he was a prior 
morgagee with a paramount claim, unless his mortgage was 
impugned, and there is nothing to show that it was so 
Impugned. (IS 6). (Sir Uwrevr Jrnk.n,.) K aDHS 
KlSHIN V. KHURSIIED HOSSEIN. 

(1919) 471. A. 11-47 0. 662(6689)- 
(1920)M.W.N. 308 = 11 L.W 618 -22Bom LB 667= 
661. 0. 959 - 38M L J 424. 

Prior mortgage—Prlorliy under. 

~Jrr MORTGAGE-PRIORITY. 


'hare of ^ m H J ^ 0nr ,hifC 

^ ot^w«her mouuhs bdongiag to the 1 st re >pon- 

-2aisrSi.riT 1 " r n 
“^4^, 1 “ " id ,im 

on ISh lai,„ °* m0 ° nh J ‘ 11 » »*le held 

<.« c. !rsrn?sr? Bfc 
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MORTGAGE-PRIOR AND SUBSEQUENT MORT¬ 
GAGES -(tVW.) 

Prior nmtgase-Suitoa-Detree in-Sale id exe 

cation oMtW-/.) 

Being uiuMe to obtain adiul pj"*"ioo uf the property 
by bin. the appellant instituted Ike suit out of 
which the MC. 1 liming (Ija devree for posstsskm 
of the 'hate of mouaati /. etc.. or. if that wa. not granted, 
a tiara- for the purchase-money paid by him therefor with 
intcti't. to I* lean erol from tlte 'aid property; and (2) a 
similar d*\ ret in topcvl ollhe'haivuf mou/ah A*. The 
Court' lieluft decreed puv«.">ion of the >hare of mou/ih K, 
but paved only a mortgage deuce in re.p>-t of moc/.h J. 

UtU, varying the High Court. that the apptllani wa. 
entitled to a deuce for |w»c"ion of the 'hare of mou/ih 
J puichased by him with meMie profit* and cod'(130). 

Upon the fait' of the « .'c. it would be conlrai) to equity 
to allow the l*t ifpimlent to set up ag.iiiert the title of the 
appellant any light to po"t>'ion a> a-qaired l<y ri> par- 
ihav fnmi t>. The appellant umhwUeilly *quirtd by hi' 
put. h.oe a light I • po»H-"i'Jn against the mortgagor. and 
the mortgagor ought not to l«e altowal to ilefeat that by 
having punlu'cd the intere't which w* «»hl in execution 
of the tlaree upon live Kiond mortgage (136). (5/r 
Kuhn,/ CW*.) SUI> l.tTK A LI KHAN r. FUTIEH 
IUHAUOOK. (1889116 1 A 129-17 C. 23 5Sar 364 

Prior moitgage-Suit on-Foreclosure decree in- 
Subsequent mortgagee (party to suit; discharging. 

- Right • .•/—Au.rr/iW» ,'t J».f« <M prmtmMgJg.— 

/• 1 tit mil * nt.i.t <hti ^ «*J" S.Urf 7 'iuhi- 

t,r vi /‘/I'fotf ./ t—MuntninaAilily—C. C. 1S.'2— 
J>. 244-A/rt/. 

The re'pundenl and K. the 6r«t mortgagee, of a village, 
sued upm their mortgage, adding a* delcndan!* to the suit, 
the mxi of the mortgagor [ibn rkveoseJ). G who. with the 
respondent, held a second mortgage over the same village, 
and .V, a thiid mortgagee of the village. The device in that 
writ ordeied that on the defendant prying to the plaintiff or 
into Court on a specified date the amount da* under the 
decree the plaintilt >hould deliver up to the defendant all 
document* in hi* po"cv'ion relating to the mortgaged pro- 
petty, and should transfci the property to the defendant fret 
from incumbrance* created by the plaintiff, but that, if such 
payment were not so made, the defendant should be 
absolutely debarred of all tight to redeem. 

The son of the mortgagor did not pry the amount within 
the date fixed. Imt G did. and the amount paid by him wi. 
taken out by the fir>t mortgagee, in discharge of their mort¬ 
gage. ThcreujMi. 0 applied foe the paving of a decree lor 
fortxlusure of the fii't mortgage in hi* favour. That appli 
cation wa* tli*nii"ed on the ground that hi' remedy wa* to 
bring a suit for foreclosure. G thereupon instituted the snt 
out of whiih the appeal arose againM the respondent. A’, the 
widow of the then deceased mki of the mortgagor, and the 
representatives of .V(then deceased) for the relief' he wa* 
entitled to by virtue of his having discharged the decree on 
the first mortgage. 

//•//, reversing the High Coort. that the suit **• not 
barrcrl under S. 244 of C. I\ C of IW2 (133). 

On payment by G. into Court of the amount of the decree 
on the first mortgage, and acceptance of the 'ame by the 
first mortgagees, that decree was spent and became dis¬ 
charged and sati'fied. There was. therefore, nothing left to 
be done in the execution depirtment. By the payment. G. 
no doubt, acquired, umler S. 74 of the Transfer of Property- 
Act, all the right* and power, of the first mortgagees as 
such. But that would not have the effect of reviving or 
giving vitality to a decree which by the terms of it had 
become discharged. Even otherwise, the respective rights of 
C7, as owner of the first mortgage and half owner of the 


MORTGAGE-PRIOR AND SUBSEQUENT MORT¬ 
GAGES—(£W</.) 

Prior mortgage—Suit on—Foreclosure decree in- 
Subsequent mortgage (party to suit) discharging 

—(CmlJ.) 

se»nd mortgage, and of the respondent as owner of the ether 
kty of the second mortgage, could not have been worked 
out without addition, to the decree on the first mortgage 
which the Court in executing the decree had no power to 
make (133). (/W iXmy.) GOBI NARAlN KHANNAr. 
BaBU BaNSidhaR. (1905)321 A. 123 - 27 A. 325- 
(332 3)- 2 C. L. J. 173*9 C. W. N. 577= 
7 B L. R 127-2 A L I 336 = 8Sar.779“ 
16 M. L. 1 191. 


Prior mortgage-Suit on-Subsequent 
mortgagee not impleaded in. 


Order absolute in suit. 

- Mill tm mAi.iM.nt m.rfgMga tf. 

Under S. X5 of rhe Transfer of Property Act. a prior 
mortgagee suing to enforce hi> mortgage is bound to make 
the sabvqucnt mortgagee a party to hi* »uit. and if he dees 
not do > 0 . the subwquent mortgagee is not bound by 
order for salt made in the >uit, which can only he operator 
vibxct to hi* title (153). {ViutHH/ UMant.) HET RAM 

5HADI LAL. (1918) 16 1. A. 130*10 A- 407- 

21 M L. T. 92= 20 Bom L.B 798- 
22C W N 1033-28C. L.J.188“ 
(1918) M.W N. 618* 16 A. L-J 007= 
5 Pat. L. W. 88 151. C 798 -36M L. J l- 


- EidM/u n *1 4« nt JIakJ AirrtJ-Eftti 

-Snh.in.nt M.<'tp;«'i mil U ,nfar« hi mtrtpp-- 

Pm* MHftfilfd'l rigit <*. I* Prcptrtr sM "*!•“ 11 

hi mitgjp. 

A prior mortgagee okained a decree for sale under h- 
of the Tiao»fer of Property Act in a suit brought ^* 
the mortgagor only without impleading the wteeq^® 
mortgagee, lie allowed the execution of that 
become barred by limiution. Long after it became barr«- 
the subsequent mortgagee >ued to enforce his roodpF- 
making the prior mortgagee a party-defendant. 

UtU. that in that suit the ptior mortgagee ■«[. 
entitled to insist on the mortgaged property being sow n 
ject to hh mortgage. . 

By the decree absolute in the prior suit of the pnor 
gagee. there wa_. sukt.tutcd for bis right under his 
the right to a sale conferred by the decree. TM » 
quent mortgagee, not having been made a party. 
affected that decree. Further the deace in the pnor- 
became inoperative under the Limitation Act *'*['*Z. 
of nothing having been .lone under it. It follow' 
title of the subsequent mortgagee ha* remained in en 1 
as the only encumbrance prior to the title °« .vjx 
mcetgagve a. owner of the equity of redemption l 

HMnnt.) HET RAM V. SHADI UJ- ^ 
(1918) 15 LA. 130 - 40 A. 407 = 24 
20 Bom. LR. 798 - 22 C.W.N. 1033 = 28 
(1918) M.W.N. 518 * 16 L 


iniRCHASE BV PRIOR MORTGAGEE HIMSELF IN 
EXECUTION OF DECRFA IN SUIT. 

- FJdt tf—Righ /•* stl up 

put Ay mini** mt,tw«-Lr.c unJtr T. 1- ** 

nnJ<rC.P.C.*f 1908. .,„,«th»l 

The Uw prior to the Transfer of Property Act 
an owner of a property who was in the ngb 1 * , 

mortgagee and of the original mortgagor 
sale under the first mortgage was ^.tled at '^ 
sakeqaent mortgagee who was not bound by ^ 
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Prior mortgage—Suit on-Subsequent morteacee 
not impleaded in-<6'.w*f.) 1 

Purchase by prior mortgagee himsiu in 

EXECUTION OE HECKLE IN SWMCVW.J 
Ihe decree on which ii proceeded, to xt up iU fii«t 
gage as a shield. 

The decision in lid Rants case (LR.45LV. 130) 
that a mortgage put in >uit was gone (or ever a* the 

deace o( sale was obtained was based «n ih, e>pe» *.<•* 
»(S. 89 of the 1 tansfet of Properly A.i. *1...h ends after 
providing (or the decree "awl thereafter the defendant. - 
right to redeem -nd the security shall loth be ttlingurhed - 
These worth arc omitted in the ink in 0. 34 of C.P.C. „f 
\m corresponding to S. 89 of the IMn of Dm, 
Act. They do not acur in either the forte Emit xl iiu. 
of the Act of 1X8.’ or the o.(rc.ponding role of 0.34 of C. 

P. C.. which ate limited to providing for the extinction -f 
the debt. The worth in S. 89 of the Transfer of FW.iv 
Act being gone, the law under the t .P.C. of 190JC 
as it was before the Transfer of iTooem Act. {L»J 
Dunedin.) SUKIII f. GhULAU S.M l»AK. 

(1921) 48 I. A. 465(472-3) -43 A 469.475)- 
14 L. W. 162-(192I) M W K 445-26 C W N 279 
L B 3 P.C. 1 ■ 30 M L T. 175 - 21 Bom J.R 590 


^nmivrnm »o*wace bv—Suit kok 

ul a m0r '^ datetl 

.Ik ^ LT ££?* ‘ mw, M! c - Tl * Mfn ^' 

j ™property in execution 


•4 a dr\in- .I a ,ir.Vi mu,, C ,, £ n ' Property m executto. 
Sw T uW .° J *** of the year 

' . llf vvV I' 4,|KT n,0 "^ c on ihe same pro. 

^.t, ■. (he year INjv.. In a suit brought to enforce that 

Mtn * " ac the 

, ««ret provided by the bond 

' ZZST' *,‘ lh annual ie>l> and compound in- 

SJiitliJr Tt" 10 '* 1 ™'* intcfo. at 12 

,fcr U7Do document up to date ' 


A IB 1922 PC 11-65 I C. 151-42M LJ 15 **?"*"' U J> 10 Z 

Where a prior mortgagee obtains a decree on foot of h» 
mortgage without impleading the puisne mortgagee, and 
purchases the mortgaged property at the sale held in 
tton thereof, he does not thereby bteeme abtofute owner of 
the property. He continues to be mo'tgagee still, and the 
puisne mortgagees right to redeem his mortgage reoujr.s 
unaffected (2 J). KLrrJ //Mmnt.) Ginca Plrshad 

SaHU V. I AND MORTGAGE BANK OK INDIA. 

(1993)211. A. 1-21C. 366(373)-6Sar 393 

Redemption ok prior moricace ivr -suit tot. 

- In/enit fatnUe ty nhfnl m *t ( i t ,e in—fa, 

of—fae fixed t>f finer mart fig, a, red meed ut, allaurd 
iy deer,, an friar mart gif,. 

A puisne morlgagec. who hail not been made a party to I Tt. vdt ru.rwi, »a 
the suit on the prior mortgage In whkh the mortgaged pro- <Bdtf |>0 ^'f mortgagrd 

perty was sold and purchased by the prior mortgagee Mm. huvbwd In SK oL a lM and 1875,0 P lai "- 
self, instituted a suit for itden.pt ion ^.rv«l the latter. The gaged bj ^ c l . pw P erty ik ** »« mort- 

a.i.,:s .v.. s.- --i_ ® * u \ m4 > w ««»aiiMial safe m ' 


in the urinary way up to date.' 

tSScSSSS 

ui ' 

1903) 31 L A 57- 31 C. 332 - 8 C. W. N 609 - 

8 Sar. 569. 

ssrjztz. t r, jsz 


®%ll, III I »sa Av'l W JAMS • VI IWHipwn 

plaintiff contended that he was entitled to redeem on pay" 
ment of the principal awl intend at the rate (which .a, 
a reduced one) provided in that decree, awl not at the rate 
agreed upon in the mortgage deed. II,U, oterrabeg 
plaintiff's contention, that he was entitled to redeem t£ 
prior* mortgage only upon payment to the defendant of the 
principal and interest moneys secured thereby, seeking in 
terest at the rate provided by the said mortgage up to the 
day on which possession of the mortgaged property was 
awarded to the defendant in eacculion and no later (2H). 

The decree (in the suit on the prior mortgage) can only 
operate between the patties to the suit, and those who claim 

Horloe ik-m IL«» lK» Itllifllff IM lk*. q - 


In im, P Ui; , ,r,''hrJ,i r ur f ,ht ,r,pon ’ 
tlw inMMr ki— ir • S 1 C 'f^wncknts, and purchased 

SB?--— 

#tgT#™sr; 

— ,hc "^ d «*‘ P^d into court the 


under them. But the plaintiff in this case comes to take sun 0 f k. j O^TiL "'J?™™" P" d into court 
away from the defendant the benefit of the rkc.ee. It anJ .V ^ d , u f u '^ ^ mortgages, 

would be unjust if lie could use the decree to cut down her t—. Lakt failed to redeem thi- . 

interest, whil -be deprives her of the whole advantageof 
It. His case i*. that as to him the defendant i* Mill a 
mortgagee, atul if so she should be allowed such Iwtsefit a> 
her mortgage gives her. If the defendant had got a 
deace, and the plaintiff had come to redeem her mortgage 
he must have paid whatever interest her contract entitled 
her to, and the court would have had no wisdktion to cot 
It down (213-4). (brd HMmtx.) Umis Chusder 
Sircar r. Mussumuat Zahoor Fatima. 

(1890) 17 1 A. 201=18 0.164 (179 81)=6 Bar. 607. 
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MORTGAGE-PRIOR AND SUBSEQUENT MORT¬ 
GAGES- -(CntJ.) 

Prior mortgage—Suit on—Subsequent mortgagee 
not impleaded in-(tW.j 
REDEMPTION' OF PRIOR MORTGAGE BY—Sl’IT FOR 
-(Contd.) 

to her by the respondents or was realised by her by sale of 
part of the estate. >he was to have a rleeree f«* vale of the 
remainder of the e»taic only on her paying the rtspreden!* 
the amount due under their mortgage of 18»3. and that the 
re'pondents' right to recover the sun of Rs. 2.054 impro¬ 
perly carried away by/i/Vcodd not le worked o*t in 
that suit (474). (Lord Duuidm.) SUKHI r. GHUlAM 
SaFDAR (1921)48 I.A. 465=43 A. 469 U76 7)= 

11 L-W. 162-(1921) M W.N 445 26 C W N. 279= , 
LR 3 P C. 1 = 30 M.L.T. 175 = 24 Bom LR 690= | 
AIR. 1922 PC. 11-651C. 151 42 ML J. 15. 

- Prior wo'/fop (Xtfittiou furtkawr */«.• j.fnirin^ 

rjuity H rtimplm >>< frrf/rtf whM •» lukufm* 
*/th* mortgigt ky km-Oppor , 
/unity for—iVtetnity to yu. 

In this case, a prior mortgage, who had squired the 
equity of redemption of the mortgagor*, charged to the 
extent of a sulnequent mortgage, was allowed to redeem the 
subsequent mortgagee in a suit in which the Utter »«ed to 
redeem prior incumbrances so as to make his own charges 
the first on the property. The decree as worked out ga»e 
the prior mortgagee the option of redeeming the subsequent 
mortgage f2l4-5). (Lord //Mouu.) UMES CHI'NDEK 
Sircar v. m* ssumat Zahoor Fatima. 

(1890) 17 LA. 201 ■ 18 C. 164 (181) = 5 Sar. 507. 

- Purthuo in tx/iuhon of prior mortpifif'i dam * 

liraHf/r—Amount to kt pud to km «i« (oudiliom of ro 
dtmftien. 

Where property subject to two mortgage* is sold in exe¬ 
cution of a decree obtained by the earlier mortgagee with- 
out impleading the later mortgagee. bid, in a suit by the 
latter to enforce his mortgage, that the decree to which the 
later mortgagee was entitled was one entitling him to redeem 
the earlier mortgage on payment to the execution purchaser 
under the decree on the earlier mortgage of the amount of 
the principal and interest in respevJ of which the property 
was sold to t he purchaser under the vaid decree (84). (Sir 
John EJv) Mahomed Ibrahim Hosneis khan t. 
ambika Pershad Singh. (1911) 39 LA. 68 - 
39 c. 527 (558)"(1912) 1 M W N. 367* 
11 M.L.T. 265 - 9 A L J. 332 -14 Bom L R 280 - 
16 C.W.N. 505 -15 C.LJ. 411 = 
141C. 496-22MLJ. 468. 

- Punkohr irttxtttdien of prior mortfiifit's dnm 

prior mortpsx kimulf-Tormi of rfdmptteu in t*tt of. 

In a suit brought by a subsequent mortgagee for redemp¬ 
tion of a prior mortgage, it appeared that the prior mort 
gagee had himself purchased the mortgaged property in 
execution of a decree obtained on foot of his mortgage. The 
question arose on what terms the redemption by the subse¬ 
quent mortgagee was to be made. 

The following rules were laid down 

(1) Possession by the mortgagee was to be taken as 
equivalent to interest; so that from the date on which he 
took possession, he was to be deprived of his interest, and 
he h «d not to give an account of his receipts. 

(2) The prior mortgagee was entitled to a lien on the pro 
petty mortgaged to him for the ameunt of the mortgage debt 
for which the property was sold, without regard to the 
amount paid by him on the purchase. 

(3) The prior mortgagee was entitled to interest at the 
rate allowed by the mortgage deed up to the date of the 
decree in his suit, and up to the lime when he took posses¬ 
sion of the mortgaged property. The subsequent mortgagee 


MORTGAGE—PRIOR AND SUBSEQUENT MORT- 

GAGES— <C<*/./.) 

Prior mortgage- Snit on-Subsequect mortgagee 
not impleaded in-(CWrf.) 

Redemption of prior mortgage by-suit for 
AC'ntd.) 

was rot entitled to avail himself of the reduced rate of 
interest fixed by the decree in the prior mortgagee's suit. 
(Lord //okkousf.) UMES CHUNDEK SlRCAR t<. MUSSU- 
mat Zahoor Fatima. (1890) 171A 201 (2134)- 
18 C. 164 (179 81)= 5 Sar. 507. 

The suit was by the son of a prior mortgagee, who had 
obtained a decree on foot of his mortgage, without impJcad- 
ing the puisne mortgagee, and purcha>td the property at 
the sale held in execution thereof. The defendant was the 
puisne mortgagee who was not so impleaded. The quota 
was a> to the terms «i which the puisne mortgagee was to 
be allowed to redeem the prior mortgage. 

The High Court thought that the decree in the mort¬ 
gagee’s suit allowed only simple interest at the rate provided 
by the prior mortgage, and not compound interest at that 
rate as provided by it 

fft/d that the High Court erred in so construing the 
decree, that the decree allowed compound interest as peo¬ 
pled by the bond, and that the plaintiff was entitled JJ 
such interest (5 6). (Lord HMo*U.) GUNGA PERSHAD 

Sahu f. Land mortgage Bank of India. 

(1893) 21 LA. 1 - 21C. 366 (373 4)* 6 Sar. 383. 

Property subject to two mortgages was purchased by the 
nrior mortgagee in execution of the decree in a suit 
by him to enforce his mortgage. To this suit the 
quern mortgagee was not made a party. 

In a suit lecmght by the subsequent mortgagee to £ 
force his mortgage. k,li that the condition on whKh m 
was entitled to a sale decree was the payment to t*^ 
mortgagee purchaser of the amount doe under his <W*e. 
and not the amount which would have been due under 

"SS High Court in the appeal rightly hekUhat the pta 
mortgagee purchaser had no greater rights than > 
stranger would have had who had purchased property u» 
the mortgage decree and paid cash for it (74). (Sir J 
Ed*: MATRU Mai r. DURGA KUMAR. 

(1919) 47IA. 71-42 A. 364-11 1.-W.5® 
22 Bom LB 553 - 32 0^-1^ 
55I.C.969-S8M.LJ.W 

Right of. 

- Eifll on. . pul* 

It was pointed cut that the property on which toe p 
tiffs claimed to have a charge had been sold under a 
obtained by a prior mortgagee against the mortpP^ 
it was resisted that such a sale had the effect 
puisne mortgagees and leaving them with n 
cUim against tl* surplus proceed,* any. TtaOjJ 
in the: lordships* opinion, is not the necessary a#* 
of a sale under a taree obtained by; a pi.ee 
against the mortgagor in a suit to which thepoBne 
Sneers are not parties (170). (Lord MoonaghUn) 
GOBIND UL ROY r. RAMJANAM 556 . 

(1893) 20IA. 165 = 21 0.70 (79)-6 SW. 

A puisne mortgagee, who is not made a P**#* 0 ^ by 
a prior mortgagee to enforce! his *eup ,■» ?*£)£*) 
the decree for sale made therein. 

KEDAR LAL MARWARI P. D£WAN BlSHEN Jj^g), 

(1903) 31IA. 57= 310^2 

8C.W.N. 609=8 Sar. *» 


A. an assignee of a mortgage, ^mortgagd to 
. by way of detreit of title-deeds to B in October, 
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“r AND SraSEQDENT M0ST wbseqdent moet 


GAGES—{(W,/.) 

Prior mortgage-Suit oa-Subsequent mortgagee 
not impleaded in-(CW) 

Right or-(C'«i<'.) 

March, 1895, A pur cor ling io be owner in fee executed a 
■JW to C. In July 1902 C brought a foreclose >_it 
which was decreed by consent in ihe •ame month. 8 w* 
not a party to the suit. But before C, foreclose suit 8 
had obtained a decree for s.ie and porch*,d .f, fam. 
8 now sued A, C and A’i original mortgagor, to enf.ece 
his mortgage. HtU, that D not having been made a party 
to C i suit his rights were unaffected and that ihe suit 
should lie deeded on enquiring * to the priority betw.en 8 
anrl C. (lord MatnagkKn.) MAL'KG Tha HNVIM : 
MAUNG Mva Su. (1909) 371A 19 (25. 26)- 
37 C. 239 (218) -11 C L J. 166 - H C W N. 211 • 
12 Bom L B 231 51C. 151 20 M L J. 153 
Subsequent mortgagee. 

POSSESSION OF MOklOACED PROPERTY - SUlI 
AGAINST MORTGAGOR FOR. 

Prior mortgage. 

Redemption by-Partial redempiion. 

Revenue sale of moricaueo property brought 
about by fraud of real purchaser of eouii Y 
OF REDEMPTION-AVOIDANCE 0». 

SUIT TO ENFORCE HIS mortgage by. 


GAGES -(Co*td.) 

Subsequent mortgagee-(LV^.) 

REDEMPTION BV-PARTIAL REDEMPTION. 
- Ptrmisuklilf. 


H<ld that //not having been marie a pan, which be had a *vond nx-«ga«e (ZJ 
right, were unaffected and that ihe suit jAWAHIR SlNCH r. BaUiEO Ba«H SlNCH 
d on enquiring as to the priority bct.«rv 8 BAKSHSiNCH. 


Possession of mortgaged property-suit 

AGAINST MORTGAGOR I OR. 

-Maintainability-Limitation— Possession obtained 

by Milncqueni mortgagee under decree against mortgagor- 
Diipovsev'ion by prior mortgagee-Dinharge of prior nsort- 
gage by mortgagor and pove>i.«n trained by him-Suit by 
subsequent mortgagee in cast of. ire Mori gage- Mort 
gaged property—Possession oi— second mort. 
GACEK’S SUIT. ETC. (1876) 4 I. A 15(19)- 

1A. 325(328 30). 

Prior mortgage 

- Paymtnl of -Nigh! of-Mortgay'i r, ( kt to oi/utto. 

A puisne incumbrancer can alway, pay off a prior inn*- 
brance. while the mortgagor, who ha« created both. has 
neither interest nor right lo object (/IV). (Lord Pi,II,. 

»tort.) Madho Kao Chulam Mohiuddin. 

(1919) 66 I. C. 717 -15 N. L. B 134 

- PttOtr of talt in—Salt f"rimiHl lo—SmiufatMl 

mortgagu'i furtkau at—kffut of. 

In Show *. Bunny (33 Ikav. 494) it was held that a 
second mortgagee was entitled. equally with a stranger, to 
purchase for his own benefit the mortgaged estate when 
sold under a power of sale contained in the fir*t mortgage. 
The effect of a sale under a power of sale is to destroy the 
equity of redempiion in the land, and to cwsvitute the 
mortgagee exercising the power a trustee of the surplus 
proceed,, after satisfying hi' own charge, first for the sub¬ 
sequent incumbrancers, and ultimately for the mortgagor. 
The estate, if purchased by a stranger, paws into hi. hand, 
free from all the incumbrances. There *w»s to be no 
reason why the second mortgagee, who might certainly hare 
bought Ihe equity ol redemption from the mortgagor, shout! 
not, equally wilh a stranger, purchase the estate uhen sold 
under a power of .ale created by the mortgagor (160). (Sir 
Jama W. Co/ii/f.) RAJAH KlSHENDATT KaM t. RaJaH 
MUMTAZ Al.l KHAN. (1879) 6 L A 145 - 

60. 198 (211) - 5 C. LB. 213-4 Sir. 17 = 

3 Sutb. 637 = B & J. s No. 58. 
— S uit on—Subsequent mortgagee not impleaded io. 
Stt Mortgage—Prior and subsequent mortgages 
-PRIOR mortgage-suit on-Subsequent mort 
gagee not impleaded in. 


(1907)2M L T.476. 

L , . E ^' LC0, >I0K,G <' C “> ••KOPER7Y BkOUCHl 
ABOUT IV FRAUD OF REAL PURCHASER Of EQUITY OF 

redemption—avoidance of. 

“ -*'& of—OmunoM t, at tad .. 

sr/jr^r*" — 

'""1 *“ 

Ga ernmmt nominally as the proKrty of the benamidars. 

SEE??. ^ 'he appel. 


the regnlirpl 


Ian- himvtf w,.\ “X »nc appel- 

A >*,:„**£M l iwMitutcd 

Nrtv \ Tl * ,e 'P° ndfn ' ■« made a 

pSru Z fn<ombran < w “> the 

the ^he 'Xri ^wCZihfaSfE* 

^f-dof & real owner. I ,'* Sk*? £ 
re'pmdenl wa\ liyhjs conduct in the suit by the nrior 

ihf 

uj/.Zv S * ,br P* 0 **") dvelf. 

*"* a * against the subse- 

■» iht p™ "»«• 

. ^ C ,h€ i0,,n inwhkh *as 

.Wair^- ^ V,<P * hkb ^ '«* m the suit 
irrrtocauy *vrtmg his intention lo ,dy udoti the site 

*v* fZi ffZi 

mtltr ) TtRINI ChaRaN SvKKAR j>. lllCMUN CHavh 
(1917) 23 3l 5» 27 H C.L.J.*303“ 

22 C ^ N. 605 >(1918) If W v oon- 
4P. L W. 949-WA- L. J 27^20 B om L. B. 653- 
«I C 3W.31M L. J.361 (306). 
Sun TO eniorce his mortcace by. 

19 tn J c, “ ?# •* ,Hil * n p"* r 
-M«5«n*i,7 r ;" ” aft * Jl /vr * r * ,imt 

Tbe objntion that a puisne mortgagee, who sued »« 
enface hi. mcetgage. ought to have enforced his right if 
V?” by a prior mortgagee, to Vhich 

31C. 332 (338)= 8 C. W. N. 609 = 8 8ir 5M 
Durum-Form of-Priorandsuiueuau 

HpnM.mpl.odtd. »»*** "tort- 
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MORTGAGE-PRIOR AND SUBSEQUENT MORT 

GAGES—({Wtf.; 

Subsequent mortgagee-(cVW.) 

Sun 10 f.NKOKCt HIS MORTGAGE BY—(tVW.) 
nwxtgagtcon the 'art* property i< made a parry and he 
sets up lib right* ur.ilrt Iwtn mortgage*. the decree lex sak- 
in the Mitt must allow the plaintirt to tccRxm the ftr-t mort¬ 
gage and the third mortgagee in hb torn to redeem the 
plaintiff* mortgage (8$). {Sir John EJge.) Mr HOMED 
IBRAHIM HoSstlN KHAN r. AMRIRA I eimiaD MNGH. 

<1911; 391. A. 68 - 39 C. 527;557j- 
(1912; 1 M. W. N 367-11 M. L. T. 2b5 = 

9 A. L. j. 332-14 Bom. L R. 280-16 C. W N. 605- 
15 C. L J. 411»141. C. 496 = 22 M J. J. 4b8. 

-Decree in—Prior and subsequent mortgager* Ml im 

pkadetl—Eltc\i on right* uf. A.v MuRl GaGe-MIT 10 

enforce— Parties to- Prior and mbseoiem 

MORTGAGEES, EIC. (1911 391 A. 68 (82 83. 81;-- 

39 C- 52/ (557-8;. 

-Decree in-$ak in execution of—hapertj pawn]g 

under—Property itsell or equity ol rcdempriwn therein only 
—Practice—Prior ami subsequent mortgagee* not impkautu 
in Wit. St/ MORIGAGL—SUIT 10 ENIUItCE—PARTIES 
TO-PRIOR AND SUBSEQUENT MORTGAGEES. ETC. 

(1911; 391. A. 68 (.823; -39C. 527(656-7;. 

- prior mortgagee impended in— Redemption of 

prior mortgage— 1 V 0 prayer in point for -Zkw dir at 
iug salt o/ Morlgigat profit/; and adimtment <•/ pnrehase- 
money—Propriety ef—Oh/eetim in apfiat to—Maintain- 
aki/ity. 

In a suit fur »alc by a puisne mortgagee, to which the 
prior mortgagee wa» made a party, the court* below decreed 
a sale of the mortgaged property iree Irom all incumbrance*, 
the net proceed* ot the *ak to be divided amongst the 
mortgagee* according to their respective priority. On 
appeal to the Privy Council by the panne mortgagee, it *a* 
contended lor him that the decree *a» wrong in directing a 
sale ol the whole pioperty.and leaving the right* ol the 
parties to I* worked out again*! the purehaw money, and 
he claimed to treat the *uit a* a redemption *uit. 

Their lordship* overruled the objection and athrmed the 
decrees below, ouervingThe pliint ask* lor a sak. and 
plaintiff has not till the hearing ol thi* appeal suggested 
that the court should deal with the property in any other 
Way. The decree is right in ordering a *ak, and the respect¬ 
ive right* ol the plaintirt and i (the prior mortgagee; "in 
the purchase-money must be adjusted on (he (wring that 
the plaintirt has the right to redeem £s 2 anno*" (212 3). 
{LordHoMumti) I'MES CHUNDER SIRCAR r. MlSstM- 
MAT Is HOUR Fatima. (1890) 17 L A 201 - 

18 C. 164 (179 80)=5 Sar. 507. 

*- Redemption of that mortgage—Right of, of pur- 

f/taur in execution of dura oh amt prior mortgage and 
assignee of another prior mortgage. 

Where a suit to enforce a mortgage is brought against a 
prison, who had purchased the mortgaged property in exe¬ 
cution of a decree obtained in a suit to enforce a prior 
mortgage, to which suit, however, the plaintirt was not 
nude a parly, and who stood ;n the shoes of another prior 
mortgagee ol the same property by reason of his having 
paid off that prior mortgagee, the defendant can either 
fleet to redeem the plaint mortgage, or ask the plaintirt 
to redeem him. {Lord Maenafittest.) KEDAR LaL Mar- 
wari v. Dewa.n Bis hen Pershad. 

(1903) 311. A. 57=31C. 332 (337) ~ 
8 C- W.N. 609 = 8Sar. 599. 


MORTGAGE-PRIORITY OF. 

- Attachment in exeeuticn—Mortgage of property 

finding—Pm tkaier of properly to attached—Claim to 
priority <xir fir tout claiming under mortgage. 

Ilaiciirt claimed the suit property under a purchase in 
execution of a decree for sale made in a suit for foreclosure 
of a mortgage. The defendant were purchasers in ex«u- 
tion of a decree obtained against the mortgagor. It 
appeared that at the time when the deed of mortgage, the 
subject of the foreclosure suit, was executed, the suit pro¬ 
perty was actually attached under a decree of the court, and 
under a sak in pursuance ol that original decree, and of 
that execution, the title ol the defendants accrued. 

Held that the title of the defendants was paramount and 
superior to the title under the mortgage (110). {Lord 
Justice Jama.) ANUNDO MOVI E DOSSEE r. DHANENDRA 
CHUNDER M00KER JEE. (1871) 14 M. LA. 101“ 

16 W. R P. C-19-8 B L R. 122 - 2 Sath. 467- 

2 Sar. 698. 

- English mortgage—Mortgage/ under, alla'i't 

mortgagor to enjoy usufruct of mortgaged property talk 
net tee of mhegnenl mortgage- Meet. 

If an English mortgagee, having the power to satisfy 
himself by taking possession of the rents and profits ol the 
mortgaged estate, chooses to forego the benefit of receiving 
the rent* and profit*, and permits the mortgagor to take 
them, it would have no effect a* between him and the mort¬ 
gagor; he wou«d have a full tight to recover hi* dett b) 
reason of the mortgage. The only effect would be wlw 
some subsequent incumbrancer came in. and he had now 
of that claim. In that case the rule and law of England 
would be. that if after notice he permits the mortgagor to 
receive the rents and profits, be exp»e* himself to the claim 
of the second incumbrancer (500-1). {Mr. Barm Ft*) 
juGGEEWAN Das Keeka Shah v. Ram Das Brijwo 
KUN D.\S. (1841) 2 M I. A. 467 = 6 W. R. 10 P- &• 

lSuth. 109-1SM.2& 

-Equitable mortgage to secure present and future ad¬ 
vance-Further advances omkrr—Priority in roj*' " 
against intervening registered rnortgagce-Maximum w 
in mortgage-Maximum not fixed—Caso of — 

See Mortgage—Equitable mortgage - fur™ 1 * 
advances under. (1923) 60 L A. 283 (293-6)- 

61C. 86-1B.6J7 

- Indncement ky mortgagee to a person to cJn*< 

money at fnt eharge on mortgaged pr t fir1)'-E«t<l- , 
Where it was found that the appellant (a prior mortgjj 
was an assenting party to a subsequent mortgage or c k 
created in favour of the respondents, and actually «*■ 
a large pxtioo of the money thus raised, and “j 
mortgage or charge in favour of the respondent* 
an express covenant that the property mortgaged «* 
from encumbrances, held that the appellant, having 
concurred in inducing the respondents to advance 
money, as a first charge, coaid not subsequently IJ™ 
and claim priority over that charge in favour of « 
prior mortgage. (Sir Arthur Wilson) RAMAN ' 
kSTEEL BROTHERS 4c CO. (1911)160^^8^ 
13 Bom. LB. 642-14 C.L.J-" 
(1911) 2 M. W. N. 413-4 BW.L.I. 

10M.LT.2»-6LB.B.2l-nLC-^ 

- Property net Memging 

—Acquisition of title ky him ,ukso/uent/)--E^ 
mortgage of same property subuqucntly-PnonlJ 

|j£| 

' Property A'wa* included In a registered mcrtpP^ 
and was again included in a later registered 
without any reference leing made to the P***®/ ^ pic* 
with the property. At the date cf the ettcudoi ol u* r 
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MORTGAGE—PRIORITY OT-iCmJ.) 

nwtpge. although the mortgagor had purchased the estate 

f C ' W ' ,h * %lk W n « ^ confirmed 
and he had obtained no certificate of sale. This hr »h*. 
quenUy acqwed before the execution of the Uter nwwtgige 

be ‘ w '* a "* "Wtsacee* the 
Court Wow dealt with the case as if the only oo^ti- T , « 
whether the former registered deed gave nctkJ. 

AV that.« was not a complete and a. legate Mr to 
the prior mortgagee’s case. 

It b true that no estate, title, or interest in the property 
«« ongmnHy conveyed liy the first deed; bet dirSTS 
cert ficate of sale was obtained, according to the Enrich 
Uw - ,hl ' pi«<J estate to the fi,*t grantee, andhb 
conveyance being duly registered. the second grant could 
only operate subject to the fi,„. Bis principle of law b 
jomettmttrefere 1 to as feeling,he grant by eCcppd < 2 > 4 ). 
\ U ' J OHtkmiUtr.) TiL.tKDH.vkl LAL r/KMED'N 

1 L or „ (l920) 471 A 2C9 18 C 1 (201 

26 0. W N 19 - 32 C L J 179 -13 L W 161 

18 A T T W N 591 6 28 M L T 221- 

18 A - L. J. 1071-2 P. L T 101 -22 Bom LR 1319 
571. C . 465 = 39 M L J. 213. 

■—Ml ,7 Murf#J 

,Ju .Tr 1 '" 1 ' ,lui * p “ r ■■“"<*«■* fe '"- "* 

.lettls with the mortgagor would. if unexplained, justify tf> 
postponement of his security to the -eerily of airtLr 
«* «>>' <*"<K (/-W Humtitn 
Maunc Tha Hnvin f. MaI’NC MV.tSl'. 

„ r. A 90 ?,' 371A 19125 27) * 37 c -239 ( 217si¬ 
ll C.L.J. 166-11 C. W.N 211-12Boa LB >31- 

51.C. 151-20M LJ. 153 

Bemiuv/ of murlfiift, aaJ J<<r« an foot of mn>xA 

martwv-F.lfui */. 4/ t gM Mrnriw mortman. 

A mortgage bond executed l»y A in favour 0 / B .cited 
that a certain amount was due from A to B for principal and 
interest under an earlier mortgage bond by A in favour of B 
and charged the properties mortgaged under the earlier bod 
and other* as security for the amount due under the tub,, 
bsndand for other del*., lietween the dates of the two 
mortgages A had executed a mortgage to f in respect of the 
same properties as those covered by /T, e.rlwr mong.ee 
B obtained a decree on his later mortgage and executed the 
same. The plaint in that suit relied up.* the Uter mrrt 
gage only and the later mortgage alone was mcniioned in 
the decree and in the execution pro ceding*. SimiUrlv C 
obtained a decree upon hi* mortgage and executed the *a 
On a question arising Ww«n tfandCin proceedings « 
execution of their respective decrees as to whether B had hv 
taking the later bond and by obtaining a de.ret upon it W 
the right of priority over Ct !>ond which he (B) had under 
hi* earlier bond. h/U, on the construction of the later b 
in favour of fl, that it did not supersede tk earlier l<™t s 
as to impair the effect of that l«nd as a vib-Utinr hvirak. 
cation. /MJ furtker that lay -nine upon the | j!( , |,«j 
and not upon the earlier one B did not abandon his rizht of 
priority under the earlier knd. ms right ot 

B did not owl to sue upon the earlier bund in order .« 
obtain a sale foe the whole of hb debt that bring cu»«i x d 
in the later bond. In suing upon the Uter U*d. B did 
nothing to imply or to lead others to bdkve that he ala-' 
doned what apart from alundcnment wa* a siUstjn, 

{ '-' J > S»«*U«SA^f 

MEJOMAL. (1901)281. A M3t20Qinv = 

23 A. 313(323)*=6 C. W. N 619 =3 Bom° L R 713 1 

8 Sir. 7Z 
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f ho mart rote to him »n.<r u l.*. •_1. 


MORTGAGE-PRIORITY QT-{Coh,j) 


' ^ f ' - w -» 

( 18?3) 11. A. 144=21 W. B 21=3Sa r . 302 » 

-Soit to erfeve-timi. .• .• . 2 917. 

'«*•*„ 132. 3vl.i«,,™STaon«rA S i < ',^ 

(1911:39 I. A. 68 (84 )..39 c. 527 ( 558)! 

-Hcct 7* h l ol ,n >talmcnt then due 

■Mt* .i, McSreaf?’ 0 ??.'" ^ of t*"** inMal. 

<*4 -A*?*,tLI!*“ -wu.of 

S 5 aS 3 ~«-aMff=: 




* Pfke morteaM ofZ JJrJa , ,hl ‘ X -»« 

-T. 01 pciwty W. and expres^ng hi, rc , ( |;. 

*0 him. ^ ^ ,,y w-w* 

;a«ed nreoettv vJ ■ C aBnpi ^' lo ha 'f «bc hypothe 

Z.T12: IB * ■' hi> liei« 
, Jl'TdSSS t, 135V, - 

•howU le mo "P»S r - 'bat the Ulance. if any 

aS MSTiJ Ir: ,o ^ 

plied in oavnesr .t \ W " as 10 *P' 

^mpayment of the sum due m Y, un der the fourth 

°" lbe a dMe ^ »*«• 

■ion of.ha lt K*rr i™.^^Act. and in ex*u 

M-iJS-ST ^ ' ‘ C * d and ^ potchased 

bi ‘<£Zf£rJZJ l : 

m respect of tu iuK,^ ^ ° f aUli *WV 
of the failure of *. invis , Jj, ^ by rta^ 

•ortCage in mu,. UPOn * P*"* “"*» 

— ®' J 1 r SK!5 , *i« ?«" uttwi? 1 M/ 
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MORTGAGE-PRIORITY OP-((V*//.) . 

2L. W. 639 (1915) M W. N 709= | 
19 C W. N. 991-22C L J. 165= 
17 Bom. L. B. 617 = 13 A. LJ. 809 - 30I.C.366 = 

29 M. L J. 159. 

MORTGAGE-PROOF OF. 

- (Sttalu mortcage—redemption—suit k*k 

—Proof of mortgage in.) 

-Compr«wi'.i* petition filed in Court reviling mortgage 

—Certified copy of—Ailmi'*ibiliiy—Kevunl' of proceedings 
destroyed in Mutiny. Sit EVIDENCE - DOCUMENT — 

Secondary evidence of contents of - admissi¬ 
bility OF-COMPKOMISF. PETITION FILED. ETC. 

(19161431. A 264 (266) = 38 A. 494 (499 500). 

-Finding as to—When one of law. Sti C. P. f. OF 

1908. S. 100—Mortgag e—Proof of. 

(1864) 10 M I A. 151 (163-4). 
MORTGAGE—PROPERTY PASSING UNDER 
- Stt Mortgage—Deed of—property passing 

UNDER. 

MORTGAGE-REDEMPTION. 

Equity of—Clog on. 

Government revenue paid by mortgagee- 
apportionment of. 

I.EASE OF MORTGAGED PROPERTY TO MORTGAGOR 
FORMING PART OF SAME TRANSACTION AS MORT¬ 
GAGE. 

MORTGAGE AMOUNT ADVANCED-DEFICIENCY IN¬ 
APPORTIONMENT OF. 

Partial redemption. 

Period fixed for. 

Property held is shares, 
properties mortgaged several—Redemption 
by purchasers of some of 

PURCHASER of EQUITY OF REDEMPTION-REDLMP 
TION BV-INTERF.ST PAYABLE ON. 

Right of. 

Suit for. 

Terms of. 

Undivided share. 

Equity of—Clog on 
- imprintg—Validity of. 

There is nothing in law to prevent the patties to a mort¬ 
gage from coming to any arrangement afterwards qualifying 
the right to redeem. 

In a suit for redemption of a mortgage of 1346. it ap¬ 
peared that, in 1870 the mortgagor* had. in consideration 
of certain additional benefit reserved to them umler a com¬ 
promise, agreed to subject their right of redemption to 
certain conditions. 

Htld, that the arrangement arrived at in 1870 was a 
bar to (he action in the absence of an allegation that it was 
brought upon a breach of the covenant contained in the deed 
of compromise. ( Mr. Amur Ah.) SHANKAR DlX r. 
GOKAL PRASAD. (1912) 34 A 620 « 

14 Bom L B 1098 -15 O.C 285 = 12 M. L T 419 = 
(1912) M. W N. 1061 = 10 A LJ- 344 = 
17 C. W. N. 1 = 17 C. L. J. 9 •- 16 1 C 78 = 
23 M. L J. 621 

- Am (it of n.<rigjg,>r—fn: slid it y againit. 

Htld. that the provisions of a mortgage-deed constituting 
a clog or fetter upon the equity of the redemption were void 
and could have no more binding force against the assign of 
the mortgagor than they had against the mortgagor himself. 

They are not provisions of general validity avoided 
against the mortgagor personally by reason of pressure or 
undue influence brought to bear on him. They are provi¬ 
sions which, when forming part of the actual mortgage 


MORTGAGE—BEDEMPTION-(CW</.) 

Equity of—Clog on—(Could.) 
contract, have under the general Uw no validity at all. If 
it weie otherwise an illogical result would follow. The 
mortgagor, if he redeemed would escape from the burden, 
but if he sold to another he would necessarily bear the bur¬ 
den. as the validity of the provision' as against the assign 
would be reflected in the price which he received. [Lord 
Tomlm). KH \N BAHADUR MEHRBAN KHAN MARK¬ 
S'A. (1930) 34 C.W.N. 529-1930 A LJ. 644= 
1231.C. 551 = 31 L W 732- A. I R. 1930 P C. 142= 

58 M. L J. 711 

- Centra! txdudmg right of rtdtmptim — Validity 

of. 

S. 60 of the Transfer of Property Act is unqualified in 
its terms, and contains no saving provision as other sections 
do in favour of contracts to the contrary (65). (Sit lav- 
rmt Jtnhm.) MOHAMMAD SHER KHAN V. SETH 
Stt AMI DaVaL. (1921) 491 A. 60-44 A. 185(189)- 
30 M LT. 220 = 9O.LJ 81 = 25 0.0.8- 
36 C. L. J 468 = 20 A. L. J. 476 - 24 Bom. L. B. 696 - 
(1922) M. W. N. S78 = A. I- R. 1922 P. C. 17- 
4 UP LB 50 c 661. C. 853 - 42 M. L J. &8t 

- Fnghih lav at l—Apfluoklity in India of. 

What i* known in the Uw of England as " the equity of 
redemption." depends on the donrine established by Courts 
of Equity, that the time stipulated in the mortgage deed i* 
nc* of the essence of the contract. Such a doctrine was un¬ 
known to the ancient law of India, and it was not introduc¬ 
ed into that country by any course of decisions of the courts 
of the East India Company (571-2). (Lord CUmtftfd.) 
Pattabiramier r. Vencatarow Navaken. 

(1870)13 M I A 560-15W.B PC. 

7 B L R 136 - 2 Sutb. 410 = 2 Sir. 623 

- Inti mi additional—Prmiu to faf-Unrtgidtrti 

mtlrnminl .'ontJimng-Effut of. 

The mortgagor under a registered mortgagedeed, exert 
ed an unregistered nikka (note) promising to pay m 1 *®’' 
in addition to that contracted for in the mortgage 
UcU that the unregistered nikka could not fetter the «q«W» 
of redemption in the property mortgaged under (he 
gage deed. (Lord MatnagUtn.) TlKA RAM r. DEPUTE 
Commissioner of Bara Banki. 

(1899) 261. A. 97 (99 100)-26 C. 707(71J> 
3 C. W N. 673-1 Bom. L R. 692-7 Sir. 5W- 

- In/inst in mortgjg f J froftrty on rtdtmfUo"^'* 

■*v lion tonftrring en mortgage an—Cleg if 0 . 

The terms of S.60 of the Transfer of Property Act area" 
indication that the rules of English Law relating to • 
gago*’> right to redeem are applicable to Indian society 
circumstances. 

A mortgage bond, under which the mortgagees were » 
tied to possession for nineteen years, provided that »'• * 
end of that period, the mortgagor paid off the mo'W 
money, the property was to belong as to a limited in 
therein only, to the mortgagor, and as to the major m eg 
therein to the mortgagee*; and that, if the mortgage » 
to pay off the mortgage-money at the end of the m 
years, the probity was to belong to the mortgage® 

Held that, according to the roles of English L*" 
cable to the case the provisions of the mortgage ^ 
feiring on the mortgagees on redemption an inters » ^ 
' property, constituted a clog or fetter upon the eqo'«J 
redemption. (Lord T.mlin .) KHAN BAHADUR W** 
KHAN T. MAKHNA. (1930) 34 C. W. »• 

1930 ALJ. 544=123 L C. 654= 51L*- 1 Z. 
A. I.R. 1930 P. C. 142 = 58 M-LJ-'* 
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MORTGAGE—REDEMPTION—(CWi.) 

Equity of—Clog on -(Ontd.) 

- Rtdtmfti *r "Mfr-Smttif—SNpifttom ’oln.t. 

mg—Validity it, 

Quant whdher a stipulation in a mortgage deed ihat the 
mortgagor should redeem the mortage property with mur*y 
paid out of his own pocket without selling or mortgaging 
the mortgaged property to other persons would not I e illegal, 
as amounting to an encroachment on a mortgagor's right to 
redeem the mortgager! proDerty from whatever *«mc he 
might procure the funds to do so (239.) (Lord .#£«»-*.) 
jHAND.t SINGH P. WaHID-UD-DIH. 

(1916) 43 LA. 284-38 A 570(576)- 
14A.L J. 1189-20 Mil 529 = 
(1916) 2M. W. V 670 - 21 C- W'. N. 66- 
25C.L. J.524-6 L W 189-10 Boa L R 1 = 
381. C. 38 = 31 M L J 750 
Government revenue paid by mortgagee-Appor 
tlonment of. 

-Purchasers different of different mortgaged properties 

—Apportionment among-Propriety. Stt MORTCaCE- 
Mortgaoe debt—Amount ok—aovanc f of amount 
L tSSTHAN. (1929)66 I A 339 

Lease of mortgaged property to mortgagor 
forming part of tame transaction as mortgage. 

-Kent due under, charges! on mortgag'd propertj- 

Payment of. on redemption-Necevdty. Stt MORTGAGE 
-LEASE OF MORTGAGED PROPERTY. ETC. 

(1926) 641. A 68 (77 S)- 50 M 180 
Mortgage amount advanced-Deftclency m-Appor 
tlonment of. 

-Principle—Several properties mortgaged—Separate 

redemption of. on payment of specified portions of mortgagr 
amount—Provision for—Appoitionmcnt incase of Stt 
Mori gage—Mortgage debt—amount or-An 
VANCE OP AMOUNT IASS TH IN. (1929) 66 l A 339 
Partial redemption. 

Division of mortgaged proper! v among mort¬ 
gagor's HFIRS-ARRANGEMENT BE1WF.FN THEM AND 
MORTGAGFE TREATING MORTGAGE AS DISTINCT MORt 
CACES IN 1HF. PROPORTIONS RESULTING FROM THE 
DIVISION. 

—- Partial rtdtmfiioa m tost */• 
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The three heir* of a dceeased mortgagor divi'led by a 
compromise the mortgaged property in certain propotrkov 
Subsequently they and the mortgagee entered into an 
arrangement by which the original mortgage was treat-d as 
three distinct mortgages, in the profwtior.* in wbkh the 
estate of the mortgagor had been dukird under the compro¬ 
mise between the heirs. 

fltld, that the result was that any one of the heirs of the 
mortgagor became solely entitled to the equity of redemption 
in his share of the mortgaged property, upon the payment 
of a similar proportion of the original mortgage debt (5l-2). 
(Sir Jamtt W. Ctltilt.) Jl’CGERNATH SaHOO SVUD 
Shah Mahomed Hossfin. (1874 ) 21. A 48- 
14 B. L. B. 386 - 23 W. B. 99 '3 Sar. 419 3 Suit 61. 
MORTGAGE OF TWO ITEMS—MORTGAGEE'S PURCHASE 
OF ONE IN EXECUTION OF DECREE ON PRIOR 
MORTGAGE. 

—Rrdtmftion of ciktr iftm by furtkattr tk f r,,'f— 
Rigkt tf—Ttrmt of. 

A'and another were mortgagee of property K under a 
»imp)e mortgage of 1368. N was a mortgagee of properties 
A and K under a mortgage of 1870. The appellants were 
successors in interest of the purchaser of the equity of re¬ 
demption in property ^in 1873. In 1878, .V and hb co- 
mortgagee purchased property K in encutk* of a decree 
obtained by them cm foot of their mortgage of 1868. 


MORTGAGE—REDEMPTION—(CW,/.) 

Partial redemption-^ 'mi.) 

OF mo Mortgagee's pur . 

* BECMi °'‘ 

J"*; '» "*»!«« Of i.™ A on 

dure thtieoL * y f s P'°P«iti<male 

‘dSrJbhZ **“*?<""** *>J A'in execution 

■wtSrfwJTh.® 1 * ^ oUained ,hf P'iw 

fT*? ^P'^-rlyoverruled 

Ihe , L n hj! ^ ' P u,fhi “ 1 ' item K 

w M, ) BoHl,A Thakup Das 

Collector of Aligarh. (1910) 871 a. 182= 

14 C W N. lQ3f-8NUL T*2W“7*A^L^J^ii82 * 
12 Bom L. R. 1005 * 71 C 732- 20 M. L J 890. 
Property held in shares. 

0, “ Ret lr np,ion oi ' * ** ol 

Terms of. Stt MORTCAGE-KlOFMPTION OF-PRO 
PLRIV HEU, IN SHARES. (1877) 6 I A. 18«S)- 

PURCHASERS DIFFERENT OF DIFFERENT MRTIONSOl 
MOK1GAGED PROPERTY-REDEMPTION BV ONE OF. 

tmhrt m Htf§gt~~iMtmfim */-Sutt for, mak,„ t 

atm to, rtdmtUtm of k„ ikart~D„m,,<a> of for 
amnuom to >ntt*d ( ttktr xkann-F.fftt, ’ 

third 


the me ,\oaZ\ T at** ’ ^ i,wn * 

, " CJ * e< ' 1 Property had been previoudy purchased bv 

mSSS z 

SrTntl « , L 1. ,ht wi « 'or 

dmuW h?« bSTSi r PU, ‘ ha r k Mother item 

S. ,he wi,< a,d ,hjt « h ' 

■ pajmg then proymtionaie part of the moitearr <feM 

jSSSS Ur M,J ,hr,eupon ^ ,o,pd 

rhe «mt CM ofwhch the aopeal arose, framing it in thg 

^SLSSSi^ d r is,infi hi ' p,ior •' ui, • 

thTtSStSTor rh^n »**••** by 
* trc "**■ pa,,in; «* 

he to T ‘ 0,,,1 iV " m ,’ hich alJf 6 cd «0 
atttiS k,Xe Pr0p * ,,0 "„ 0f,hr 
SSttS;- “ J hb own item, 

irmrrs * • ** ,o n ** tr 

; nd ,ht «'«"*. *«h mesne profit,. 

Htfd that the objection did not come with a good grace 
'*&**?* P3ain,i<l ' i 

<2 Ji t. sss? 

jOWAHIR SlNGH. (1870) 13 M I A ^04- 

14 W. R (P.C.) 17= 2 Suth. 346 = 2 Bar M3. 


THE PRIVY COUNCIL DIGEST 


3184 


MORTGAGE—REDEMPTION— (C«r6f.) 

Partial redemption-fCW.) 

Purchasers different of different por¬ 
tions OF MORTGAGED PROPERTY— REDEMPTION 
BY ONE OF—(CW.) 

to redeem those item*. by paving their proportionate part of 
the mortgage debt attrilmtable to them. 

Qurrf. whether in the peculiar circumstances of the case 
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MORTGAGE-REDEMPTION—(C.W.) 

Partial redemption-'C.W.) 

PURCHASERS DIFFERENT OF DlFFFKFNT PORTIONS 
OF MORTGAGED PROPERTY—REDEMPTION BY 
ONE OF—(C.w/i.) 

- Skate fnrekavd h kim—Fidtm/tiam 4-Snil f~. 

fin pay meal 4 kit tore 4 "fi*W »-«rj—1 hntoi*- 

akililr—Pnrkate4.iker it, ms kf htm<4f. 

The Lisina! appellant wn*. in April 1*46. the '** ,! * *** **'*1 - P mi aw rw '° 

of in estate comprising |6 different mounhs. That estate to redeem those three item* (415 6). (Str Jamet IK 
had bf*nr*£Ky iortppd with pomt** by it^ then tVr/fr.)Nj*A» A®*** AU BUN ¥. XJWBI 
owner in one /? fcmdhfcinl * ""W S|N,,H - (I**) 13 M L A 40l ;^ W ^ (P C.) 17- 

toll* affrfut. In April. Wd. the eMatewa* *4d.«.b 2 Suth. 346 - 2Sar. 573. 

ject t» the nvHtjpise. under proves-. 4 emutt<*. *«aiMv- |- fanlilfJ tj lhllJ 

lion of decree* again't the original nortgagw « »* ,r ? ,r ^ R,deatho* 4, a cat a if vill 4 mfirlttpt—Rifli 

tentative.. It ** *oM in different parerk One mwnh ^ 

// k.v> puichawl hy the pbinliff* re*pn«vilenK Tn-oiler item* of property subject to a mortgage »iih 

mooeah* and a portion **f the third were purer .'e-ii.v.i >) «p c purchased by different persons in execution 

a different jwt«w ; ami the residue of the Mate was pui- 1>f a ^ Ir< . oUaiiwd again*? the mortgagor. The plaintiff 
chi^l by the appellant. The re*ultof thewle «* 0**0 ,** i !tnl; thrtcother item were purchased by 

ejuently. that whilst he retaineel the nfht' of weigapeover pc****; and the mortgagee purchased the 

the «ho|e property, he became the ..«ne* of the tepnly ed 
re<lem|)tion in a portion thereof. 

In 1862 the plaintiff*, a* the owner* of the equity of re- 
demption in mourah //. brought a *uit again*? the appellant 

for the reelemption of their mouuh.on payment of a *«m. -„ _ - -- .... 

which they alleged to be the rateable share oi the attli | Mta | 4e |0 thov | ttmv as nr |l a* hi* own item, claimed 

debt payable hy them. That *mt «J« evenrua..y di-n-n-e jiNJutelr , 0 the latter, and to recover pow*ic* of 
prirvcipallv. if not wholly, on the pm* «bat the pnnha*ei* ^ ^ ^ ^ „ i|h ^ profilSi f 10ffl the date 
of the otlu r three pan * of land should ha*H«f ^ |hf of (h( * it . Thf Court* below decreed hit 

parties, ami that tire plaintiffs sh«uH at h-a** have oflricd , ^ 

to rttlcem thewe pun -k by Wj* «h«r prermetimutc part /( tk| the plaintiff CM not entitled to redeem (he 
of the mortgage «Wit attnlmtawe to them. item* .<ber than Hi* own. or to acquire the interest of the 

The plaintiff* tlwreafter institute,! the *4,1 out .d wh»» •„ thrm ^, ins( hit (4156) 

the appeal at framing tl ■ ' maw totaled | ThetnmtWft.il de-irou*of retaining po«Miai of th«e 

l>v <bf decree di*mis»ing their pie.mH. The purchaser* | w entitled to do so against the 

of the parcel* other than th<*« pM !■) the appellmi , mhlHr in lha| j, , n ,he redemp- 

nr the plainl.t!* were made partus ? nl • aBl 1 ' - item, upan payment of v> much of 

tou.ia sum whnh they *9* (K . um .i^iwd J. Cm, * RpMti the portion of the 


rotdoe. The plaintiff instituted a suit for redemption, 
makir- the porchaso* of the items caber than tb«< 
purchased by the mortgagee or the rdaintiff. partie* to the 
*ui». He paid into cant a sum which he alleged to be 
su&.icnt to cow the preportion of the mortgage debt 


plaintiffs, having paid into 1 

to be sufficient to nwer the portion of the mortgage 
attributable to those parcel*, a* well a* to tlwir own tillage 
claimed aMutely to ledeem the latter, and to revtwei 
po**e*'iun of that and the three other pm\h. with mc-ne 
profits, from the date <>f the inrtituiion of the suit. The 
Suit ua*decreed in the Court* below. 

On apocal to their lordship* the appellant did nrt cm 1 
testthe proposition of the plaintiffs that, a* purchasers of 
the equity of redemption in a rorti.m of the mortgaged peo 
mi*e*. they were enlillrd to redeem that portion on payment 
of the- proivetinnatc part of the mnrtgrge ,W>t attribui.lde 
to it (407 8). tSir/mtilf.CfiMf.) Nawar A2 IMVT 

AM KH ANf. low SHIR SINGH. 

(1870) 13 M I A. 404 14 W B. fP. C.) 17 
2 Suth 346 : 2 Sar 573. 

- Skat,- pure hated h kirn— 4—Suit l>*. 

on 4 kit ikare 4 m m.n,r— Maintain- 

akiiily— Redemption 4 tfhtr <kan* exdudmg lit! 
putihated h mat!c tee — Offer 4—.\’e>enily. 

Different portion* of the equity of rederr-ptHm in the 
properlii-s subject to .1 mortgage with nrrsstwoes were pur 
chavsl bv different person* in execution of a deem- obtained 
again*! the mortgagor. The plaintiff purchxvrd one item : 
three other item* were purchased hy three other per*.**; 
and the mortgagee purchased the residue *>f the mortgaged 
property. The- plaintiff sued the mortgagee for redemption 
of the item purchased hy him on panuent of it* propor¬ 
tionate part of the mortgage debt. His suit wa* ewwualh 
dismissed, principally, if not wholly. «n the ground, that the 
purchasers of the three other items should have been nude 
parties, and that the plaintiff *houhl at least have offered 


mortgage debt chargealde on that item (416) ( Sir Ja"t> 
IK CtfnU.) N'A« AB AZIMVT AU Khan r. JOWAHI* 
SINGH. (1870) 13 M. I. A 404 -14 W. R. (P. C.) 

2 Suth. 346-2 Sir. 573. 

PURCHASER OK PORTION OF MORTGAGED PROPERTY- 
REDEMPTION BY. 

-- -Lire in India and F.n^and as la. 

By English bw. transferee* of part of the mortgage seed¬ 
ily u.uild ,u» the ewe hand 1* entitled to redeem the enti" 
mortgage on llie properties generally, and C"*"*’ 
ti»rty could m< compel the mortgagee to allow them 
redeem lh»ir part l»y it*elf. This would be so 
of principle unles* r«nc*hin g had happeneel whtch e 
tin ? :i>bcd the mortgage in whole or in part.wch a* 
exrni^ of a pouer of sale originally conferred 00 
ns-rtga-ee hi* security, or such conduct on the par 
the transferees a* would ertop them from averting 
nortually w,«ld have bten their right (211-2). The 
in the original Court thought that the decisions of the 
in India had established that one of several 
cannot redeem mote than his share unless the owners ol^ 
other share* consent or do not object. Subject to P^P" 
safeguarding of tbe rights to redeem, which those own 
may posts', this is not so in India any more tn 
E»jM. The condoling pjn of S. 60 »'J* “ 

Property Act does no more than declare appbeat.* 
ja*t the Uw as established in England. (yuit** / n 
dame.) MlRZ t Y'ADAU I BEG r. TUKARAM. 

(1920) 47 1 A. 207-48 C 22=25 0- w - **• 
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MORTGAGE-REDEMPTION -<(W) 

Partial redemption-(C.W.) 

PURCHASER OF PORTION OF MORTCAGFD PRO- 

perty-Redemption by~(cwy.) 

10 t w M W N 369 ~28M L T. 95 = 

12 L. W. 503=16 N. L R 154 = 22 Bom. L R 1315 = 

... , 57 L C. 635 = 39 M. L J. 147. 

- Ri *ht 

Thepu«ha* ro fooeofihe properties comp«i.ed in a 
™«gage » entitled to. and can only, redeem that property 
on payment of the charge upon the whole (374). {L*J 
rhUmm.) EHTISHAM AU Jamna Prasad. 

(1921) 481. A. 365-151 W 104- 
30 M. L. I 132 -9 0. L. J. 71 =24 0 C. 272- 
24Bom.L-R 675 - 27C. W N 8- 
20 A. LJ. 961-64 I. C 299 1922 AIR PC 56 
RIGHT OF. 

- Cm/itiMl. 

Under a mortgage of Septem'*. 1179 ar.l » *ul*eq«nt 
agreement. .V became the mortgagee in pas***i.«. Ux a 
term of 12 years, of a four anna* dure of A' ami an right 
annai share of B in two tillage* In December. IM, A' 
mortgaged his four-anna* thare for 30 year* to the pla:r.:iff. 
who redeemed the mortgage- of 1*70 and took po*^*ion of 
both share*. In 1897, R mortgaged hi* eight-anna* diaie to 
the defendant, who then sued the olaintitt for redemption of 
that share on the payment of the amount due on it under 
the mortgage of 1879. The plaintiff Mmi on the defm 
dant redeeming thewhoie *hare of 12 anna*, and the 
defendant’s suit wa* <li*mi‘*rd. In 1899. the defendant 
brought another suit for redemption of hoth diaie*. obtain 
ed a decree and took po**e**ion. In J90|. plaintiff «*d 
for redemption of the four anna* *hurt of A' wvly. on par- 
ment of the amount due on it under the mortgage of 1*79 
l«ut offered to redeem the *harc of R aho. The defendant 
did not accept the offer. 

//(/(/, that the plaintiff wa* eati'kd to rc*W«m A~s loir- 
anna* share. {UrJ Mxotxr^). TlUKUR JOWAHIR 

Singh p. thakur Hai-hui Rakmi Singh. 

(1907)12 C W N 515-6 C L J. 672 
3 M L.T 352 = 100 0.193 
Undividfd share. 

-Mortgagor of—KerlemiRion of tntirrty t>—Right 

and duty of. Sr* Mortgage—Redemption of- 
Undivided Share. (1905)321 A 229(242)- 

28 A 1 (m 

Period fixed for. 

llENF.FIT OF'—MORTC IGOR OR MORTGAGEE 
ENTITLED TO. 

*-The provi*ion in a mortgage d*e*l fixing a j*riod l<t 

payment bai much for the luivcfit <Y the nwuigagre a* of 
the mortgagor (193). (forJ BUvdmrgtA PaNCHAM r. 
Ansar Hussain. (1926) 531. a. 187 48 a 457 
24 A L J. 736 =(1926) M W. N. 520 24 L. W 241 
31 C. W. N. 324 - 99 I. C. 660 A I. B 1926 P C. 85. 

- Anntuil P4im,n(—l\f«Htt U mah—m,*t 

ef mtrl/tife kfert txfiry .•/ ftriti tuJ «-/>.<-,«*« f*t 

—Effiit, 

Where a mortgage for a term prori-led for an annul 
payment of a Mated sum on account of priiwipil and inte¬ 
rest and stipulated that, in default by the mortgagor to 
make the annual pyment. the mortgagee might sue for the 
recovery of the entire amount due under the mortgage with 
cjit waiting for the eapiry of the stipulated period. 4-/Y. that 
the last provision wa* exclusively for the benefit U the 
mortgagee (193). (ArY BUiutlurgh.) PaNCHAM p. 
Ansar Hussain. (1926) 631 a. 187 - 48 a. 457= 

24 A. L. J. 736-(1926) M. W. N. 620 ,24 LW. 241 = 

31 0. W. N. 324 = 991. C. 660-A-1B. 1926 P. C 86 
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MORTGAGE—REDEMPTION— 

Period fixed for-(tW) 

EKTOICEWENTOF MOklCACF IIFFOH): EXPIkY OF 

- MtrtgipS, cf 

X A,„u,, ms 
Exmv 0,-0x,,s OF Pfoof 0F-Smrmn or. 

d * T*** of lh < >car 1*40 
The Court hrlow held that. under Sr. 2 and 3 of the (h.rtk 

gfaisirff.ia-ig-S 

Wl "i** 1 «» 

. ,h ‘' 11 

ESZTZ'&fig'*" «—i 

JOL'ZLZ*"’ lU f M B" 

I„JtLTm?»•*« .oihr 

Rajah KisiipT Dun Ram PanhuI * 

3 8ar 570 « R. A J*$ 40(Oudh). 
PIFSBV MORTGAGEE OF-tv,HENCE ACA.NST. 

“JSSe •****"*» •»>-existing 
Ud Y. Hut that document at all event* »,«R| - 

<1874 ) 3 S.th.KeVj SS. 
_. ‘ , E * J | No 29 (Oudh). 

r™ sL^t?s 7*-* 
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MORTGAGE -REDEMPTION—(<W.) 

Period fixed for — 

PLEA BY MORTGAGEE OF—EVIDENCE AGAINST— 
(Ontd.) 

rooilj>a^c vkevl w.«hl naturally be with ibc (‘xfewbM and 
that ii would Imt more in hi. power to give accurate evidence 
..f it* content'than in that of the plaintiff (8$ 9). (Sir 
R,*ert P. CMur.) RAJAH KlSHEK DlTT RAM PANDAV 
N.\keSI>.\R Baiiaimnik Singh. (1S75j 31. A. 85 = 
3 Sir 570 -B ft J's No. 40 (Oadb) 

KEDEMPl ION BEFORE AND AFTER EXPIRY OF. 

.l/crfpiyr'l «{^/ •V- 

In ca«o of mortgage. for a term, ordinarily and in the 
absence of a special condition entitling the mortgagor to 
redeem during the term for which the mortgage i» created 
the light of redemption can only arise on the expiration of 
the specified period. But there i> nothing in law 10 prevent 
the partis front making a provision that the mortgagor 
may ili*. hargr the riel* within the specified period and take 
hack the property. Suih a provision h usually to the ad- 
vantage of the mortgagor. (Mr. A*t*r Ali.) BAKHTAWaR 
RKfil'M e. Ul SAlNI KHANAM. (1914) 41 1. A 84 - 
36 A 195(199) J 18 C W N 586-19 C L J.477 = 
1914 M. W N 411-15 M L T. 389- 
16 Bom. L.R 344-12ALJ 470 - 23I C. 335» 
1L. W. 813-26 M L J. 474. 

Property held in Shares 

- Rcdcmpiiot «f, *r *1 ihr.ri—Rifit t/—Ttrmi 

of. 


Where a mortgage i> for one entire *«m. and the mort¬ 
gaged property, although held in certain 'ham. is mmtga 
ged a> a whole, the mortgage i* redeemable only eoon pay¬ 
ment of the entire *um. Each and every one <*f the mortga¬ 
gors is interested in the payment of that money and the 
redemption of the estate, ami each ae l every one of them 
has a right by payment of the money to retWem th> e«ute. 
seeking his contribution from the others (27). (Sir Mmte- 
rtf F.. smiti) nokkndfrNarain Singh r. Dwarka 
1.AI. MUND.xR. (1877) 51. A 18-3C. 397 (408) 

1 C L. R 369-3Sutb 480 --3Sar 771 
Properties mortgaged several-Redemption by pur¬ 
chasers of seme of. 

■Deficiency in mortgage money advanced—Apportion¬ 
ment of—Priiuiple-ketlcmption separate of properties on 
payment of specified portions of mortgage debt—Provision 
in mortgage deed for—Effect. Sff MORTGAGE—MORT¬ 
GAGE DF.BT-ADVANCE OF AMOUNT LESS THAN. 

(1929) 561 A 339 

Purchaser of equity of redemption-Redemption by 
-Interest payable on 

- Decree in mtrf&Qv's mil wmr interot ftm 
utottepr—Appee! h "*!&&€ eyeimt—Fnktueed 
,tm,‘UHl allied in—Pur.ln/r'i /utility fer—Purekeu ky 
him poidin; Mid ipfn!—Trenifer tf Property AetS. 52 
—Eftfi. 

A suit by the mortgagees under a mortgage bond to reco¬ 
ver atrears of interest due under the mortgage was decreed 
by the Sub-Judge, who. however, did not allow any interest 
during the pendency of the suit, (hi appeal by the mortga¬ 
gees the High Court varied the Sub-Judge'sdecree by allow- 
ing interest daring the pendency of the suit, with the 
result that the amount payable to the mortgagees for interest 
was increased. Pending the appeal by the mortgagees the 
mortgagors sold and conveyed their equity of redemption in 
some of the mortgaged items. 

In a suit for redemption brought by the said purchasers 
of the equity of redemption, hid, that the purchasers were 


MORTGAGE—REDEMPTION—(Or/rf.) 

Purchaser of equity of redemption-Redemption 
by-interest payable ou-(Coitd.) 
bound by the decision of the High Court whereby that 
Court increased the amount awarded by the Sub Judge. 

The purchasers can have no higher rights than their ven¬ 
dors. and the sale having been made during the active pro- 
'ecution of the litigation between the mortgagees and the 
mortgagors, the purchasers must be bound by the result of 
the litigation ; So S. 52. Transfer of Property Act; and 
LR. 51 LA. 102. (Sir Pined Milltr .) SHIB Chandra*. 
UCHWI NaraIN. (1929 ) 561. A. 339 (344)- 
33 C.W.N. 1091-119 I.C. 612=50 C. L J.602- 
1929 M W. N 653=30 L. W. 476= 
A. I.R 1929 P C 243 

Right of. 

ACREEMEST BETWEEN CO-MORTGAGORS VESTING. IK 
ONE OE THEM FOR LIMITED PERIOD TO BE EXERCISED 
FOR HIS SOLE BENEFIT. 

- Rt[i it return id—A'iffiiilf. 

The question was whether an agreement executed among 
partner, fell within S. 17. cL (4) of the Registration Act of 
1877. and. being unregistered, was inadmissible in ev idence, 
or whether it fell within S. |7. Sub-S. (A) of that Act. and 
was excepted from registration. 

The agreement recited that immoveable property of the 
partnership was mortgaged to a third party, and declared by 
one of its dmes that the right of redemption of the wat¬ 
tage vested in the three partner* should during a fotnre 
period ol limited duiation I* the right of the appellant, one 
of the partners, and be exercisable by him lor his »•* 

//lid. that the agreement fell within S. 17 (4) of the 
Rrgi'tratiiiei Act. and ought to have been registered. 

By the dau-e in question there t» a complete assurance ot 
a nght of redemption for and during a future period ol 
limited duration. The vlaose declare* that what, bat •« 
this stipulation, would have been the right of the to* 
partner shall, during that period, be the right ol one oil* 
three, exercisable hy him lot his sole lenefit. That nght it 
a right in immoveable property. (Lori .IfeMjttW 


Maunc 1*0 HTI r. Mahomed GaSSIN. 

(1903) 301. A. 230 - 30C. 1016-7C. W. N. •« 

5Bom L R 976 - 8Sar.551-13M L J 

Extinguishment of. 

Compromise between mortgagor and mortgagee effed- 
ing. and transferring p'rtion of property absolute*) 
mortgagee—Decree on foot of—Actings of parties on «<* 
of—No registered conveyance between parties-ran- 
-Petformance-Docirine of-Applicability of. Set Tw~ 
Performance-Mortgagor. „ ... 

(1914) 421 A. 1-42 C- *»• 

Immoveable property if and when. 

- Sff REGISTRATION ACT OF 1908—S. 17. Cl*. (J.) 

A (4) -PARTNERS. (1903) 30 L A 230 =300.1“ # . 
OCCUPANT OF MORTGAGED PROPERTY CUlMlHC 7° 
H AVE PURCHASED SAME FROM MORTGAGEE 

-Right of—Mortgagee's right to dispate-N<* l( V 

foreclosure in proceedings under Regulation 1“of 
vice on occupant of-Eflect. BENGAL RFCULATtO- 

-Land Mortgage Redemption and Foreclosi** 

RECL. XVII OF 1S06—S. 7. onoreSl) 

(1859) 7 M. L A. S9S(»1 

Release of. .. , j 

- Pice ,f in suit fer redmpticn-Onus of 

Where, in a suit for redemption of a mortgage, tl* 
dant admits the mortgage sought to be redeemed, wt 


THE PRIVY COUNCIL DIGEST 


MOITOAGB—BBDBMPTIOK—(r««/) 

Release of-{c to/.) Suit for. 

tta"^*j- caH Slll .„,„ ICMllwC[llMrarao> 

G IS8W St* O f MIWTGAUE 8_ 

Restrictions on. Interest in. 

on' “ e - BlDU,rnw - M SrSTc”'" ,u; ' Cf£ ' s rKI0 '' su,r » 

^ “sssr*^ " io> - « 

** S st-m. M *„ o<iw^ p.,. &" un - Ku, “ mo>i «*« 

perly in execution of a decree obtained on foot of a mort I'ERlOD FIXED »OR REDnimov- Pi fa Rv vinur 
gage the mortgagor himself and an,bed, to .ho. fee ma, CtfOR of. 1 LtA *' M0R1 ’ 

have transferred the property, whether before or after the PROOF OF MORICaGE IK 

- — - 

“^ISuS-I^Sn,,.,, $07 S =' ct - , ‘“ 

- Punt in—Salt In txttutitn tf, and gnui* u U 

Mfrlgaftt himtlf—Eftei. ACCOUNT* IN. 

While the decree for »ale in a suit to enforce a mortgage MORTGaCE-MoRTCaCOR AND MORTCACEE 

stands and sale has taken place unde: it. the right to mfctS -ACCOUNTS. “ 

is extinguished unlos the sale be set aside. After the sale AM0UNT Wl UNDlR mortgaCI-Finding AS TO~ 
has taken place the owner holds as purtbaser. and ben BINDING nature op 

titled to raise all the defences that belong to him as *eh. - Sn,l ,,hU d.imn, A lit 

and unless the claim to set aside the vale is made m a pro mart ear, ami, f * U,,H,t t0it fHtntirt 

perly constituted action and properly raised in suital* Wh« > tm/fL, u, u , , 

pleadings in that action, the Court cannot interfere «i;h tnary *<,.,«« bra^lirt, 7‘ kmp " on of 1 usu,n *- 
the pcosession which has l*en gr.en him b, the p^rcha-e of redeSSTw/sdiilS?" °/. a of the eejuity 
(98). (Lud Man/lut). GaNPaT l.M : Bindbamn, aainUW* ** g.oumi that the 
PRASAD NARAVAN SlNGH. (1920) 47 IA 91 - nLvFZt/ uL ?' M **. ,ire im<wn '<* 

47 C 924 (WO lj* 24 C W N 954 • a^TSST^^a l i ^ "J* of 

(1920) M W. N 382 28 M LT 330- UcoSS!!a-a n " ,be 

18 A L J. 655 - 12 L.W. 69 WIC 274 qM|> r m £ ‘ **■«*«« ,n a »“>«■ 

-Ombsion to set up by persons having redemption (412). ,he m "W *.«ber 

right and telling up of paramount title by them in-tty According to the cow* and nxartif* d . r 

mivval from suit of M,«h p^s-Mortgagee emeutk, l^u. the on., porn, to 7e ^eS i„ ^ ^ S 
do, chaser , suit for posv«sr.m-S*1l,ng .p of such right -betber tie mortgage debt has l**„ fully satisfied ifte 
by them in-Bar of. b, rt, ,mi,tala. Stt MORTGAGE— Ukmg .nto account the sum deposed tc,,,k r,M4 ?" 
Suit to enforce-redf.mption riciu in. (S,r j amn Ir c ^, f) N u .^ ..,.','7,, ‘, 2 -' 

(18851 12 IA 171(178 1812). 12C 414(49n.l\ lawiu.o 1 A '“ i Z J WU ? A, « ^HAN 


.7 mem m-wr or. o, r/i /miitaia. ott .'iukii.aok— «.ng m : 0 account the 'urn deposited or tcrlr.ed f 4 ?' 
Suit to enforce-redf.mption richt in. (*,/»„ ir. c < J :, u ) .v A u sV t/iiiVn,' 

(1886) 181 A. 171 (178.1818)-18 C 818 (480-1) J«w«u, Si nch. (,™' 7( ^ . KH /" * 

- P,,m •" f 1" l, T *tffitmutmmu,m- 14 WB PC 17 = 2 Suth l/i c, 4 ° K 4 -, 

f/tadtd ,,,-RtdmtUtn „ t kt *f. Mart UttUtn,, t r ut, 2 S “ tb 346 1 S ‘ r 673 • 

though after dttnt. fO HE1 RS- MO r TC age BY DECEASED_Dp. 

If a person interested m mortgaged property, who should DEM PI ION OS 

have been joined as party to a mortgage suit, kt has not _c-, . . ... , 

been so joined, comet in before foreclosure or sale, be has ur.u S 0 01 **•’* *<»'• See MORTCACK-CO- 

all the right* of redemption that hb interest in the mort¬ 
gaged property gives him and may exercise there noluith- COSTS OF. 

standing the decree (96). {U’d .Man). GaNPaT LaL *- ihulUnuu,, metra?, cf-GnmJ, 

V. BlNDBASINI PRASHAD NARAVAN SlNCH. Fahe case of absolute o*ner»hin _ a 

(1920 ) 47 1 A. 91-47 C. 924 (929)- «t -P by hre-Dba ^5K*V' y 
24 C.W.N 964 .(1920JM W N. 382- ordered on pa,-m,nt of hi £ Ne?aimnr J°° 8 , 

28ML.T. 330-18 A.LJ. 656-12 L W. 59- ^ had offered. Ka,ah FaBEmSauTS^" S?."' 
66I.C.274 - 39 M.LJ.10, S,NC, 

wit— Transferee not impleaded in suit. Transfer OF tk.in.hkh 

Property act-S. 52-Mortcace-Suit for sale sew right to redeem)^ id not a P' f ‘ 

UO. 188(178-9, 
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MORTGAGE-REDEMPTION—f(V#/</.) 

Suit for -(Gw/./.) 

Costs of-(Cw//) 

Lordships will n'H interfere with the orders as to costs 
made l>y the lower Court*, nor will they allow him any 
costs of the-e appeal*. (Sir hrtr.wt Jmhm). MOHAN- 
MAD SHKR KHAN SETH SWAMI D.AV.Al.- 

(192H49 IA 60 (65) »44 A 185 189)= 
SOM LX 220-9 0LJ.81 = 250C 8 = 

35 CL J 4G8-20 A L J 476-24 Bom LR. 695 = 
(1922) M-W.M 378 = A IB 1922 PC 17 = 

4 U P LR 50 66 IC. 853 - 42 M LJ 684 
■-—.1 ftrlfip/'i liability f , r — CrmlllMU . 

Their l-ordships are of opinion that the appellant (mort 
R.igee) was properly condemned in the cort* of the *ui: 
(for redemption), and ought not. any \aiiatioo in the de¬ 
cree notwithstanding, to lie relieved from them. His de 
fence in the former suit for rrlemption. which i> irworw* 
tent with his present contention, defeated that *uit. ten 
dried the present *uit nvvewry. and invited the claim on 
the part of the plaintiffs (purchasers of the equity of re 
dempiion in a portion of die mortgaged properties) which 
he now resist'. In this suit he ought at the earliest stage 
to have 'uhmitted t > the redemption of // (the village 
purchased l.y plaintiff*) alone or. payment of that pxtion of 
the *um depodtrd wh.ch repies-nted the debt due in re» 
pect of that village Instead of doing so. he raised i«ues 
touching the'uftiwenoy of the deposit, which have beet, 
determined against him. It is the course of practice in 
India that the cost* of thi* kind of suit follow the result of 
the finding on such an i"ue. and are not. a* in an English 
redemption suit, added tn the mortgage debt. Their I/wd 
ship* aft of opinion that this rule ha*, in the present cit. 
Iwn most properly applied to a mortgagee who ha* v> 
long, ami hyv> many expedient*. inequitaWy and vexati 
oudy resisted the right of redemption. (S-r Jjmti CrfiUt). 
Nawab Azimut au Khan :■ Iowahir Sinch 

(1870) IS MI A 401 (416 7) 14 W B P C. 17 - 
2 Sutb 3l6"2Sar 573 

-In a suit for redemption in which the fir*t Court 

made it* decree on 20 7 l«02 fixing the atmamt at which the 
plaintiffs might have redemption with intcir* added at a 
certain rate from that date to the date when payment might 
be made into Court within six months from the 'aid date, it 
wa* found that the action of the defendants was oppressive 
and obstructive, and that they had by their conduct unduly 
and intentionally prolonged the litigation up to 1912 to the 
advantage of the defendant* and to the serious detriment 
of the plaintiffs. In directing an account to lie taken of 
the rent* and profit* which the rhrfcndant* had received 
since M 7 1*102. their l.ord'hip>. therefore, ordered that the 
expenses of taking *u:h account and all pr.>;e,Ure incident 
thereto and to the striking of the balance upon payment of 
which redemption might lv nude, were In l«e Iwne by the 
defendant*. 

Their Lordships further ordered that, in the taking of 
such account, allowance might 1* made for money, if any. 
necessarily spent I*y the defendant* after 2** 7-1902 in the 
proper management and preservation oi the mortgaged pro 
petty but no interest should he allowed on the money so 
spent, but that simple interest was to be allowed to the 
plaintiffs on the balance or cxie** of each year's receipt* 
over expenditure.that interest to be at such rate a* the High 
Court might fix. (Sir Jtkn FJ«.) GasGA BaHU DEBI r. 

api'kba Krishna koy. ( 1912 ) 17 C. W. N. 25 (36)= 

18 L C. 535. 

- Ru/.'—E utfiiim. 

In general, the dismissal of a suit should cany with it 
its consequence of liability for the cot*, and this case i* one 


MORTGAGE—REDEMPTION—{CW<0 

Suit for— (CemtJ.) 

Costs oMM 

brought against mortgagees. But ;he present suit affords 
several substantial grounds for a departure from that rale. 
The suit was brought, not ‘imply for possession, ce an 
allegation of satisfaction, from the usufruct, but to establish 
the true relation between the mortgagors and mortgagees, 
the lice nature of theca*, the disguised usury, and the 
disputed unity in one mortgage title of three several instru¬ 
ments. So far it was successful, and it, therefore, cannot 
he avribed to a lit.gious, vexatious spirit; it ha* established 
pants mo*t important to the future true adjustment of the 
mortgage accoont'. and cannot be said to have been un¬ 
productive of future benefit to all concerned (199). 

The appeal of the Judge of the rillah Court simply tit- 
mi**s the plaintiff's soil, which, in some important part* 
of it. had succeeded. That judgment, therefore, cannot be 
restored without alteration. Etrors have been committed in 
this suit, in a nearly equal degree, by l»th litigants. Their 
Lordship* think that the decree of the Sudder Court shouM 
l«e ravened, except so far as it reverses the decision of the 
Court Wow . and that each party should pay their own costs 
of the appeal t«» the Sudder Court hereby partly reversed; 
and that any costs of such last appeal as may have been 
decreed and paid, and which are inconsistent with such 
Orderof Her Majesty. Ml be refunded, or otherwise 
dealt with a* justice may require (200-1). I (Leri CM** 
M.) SHAH MUKHUN Lai L V. BABOO SREK KISHEN 
SWCB. (1868) 12 M I A 157 = 11 W R.P0.19“ 
2 B L. B P. C. 41 -2 Suth. 190=2 Sir. 403. 

Decree in. 

- .4m, nut i/fttitti mb Cant fnriujnt tt-F*- 

fat nr/ G.’r.rnmmt tf. hy hfit tf timr-Fifii •( 

fjrli/i tn. 

A uvifrutuary mortgage contained a provision for par- 
nvent on redempthm of a sum in respect of interest. 1 
siit for redemption of the mortgage, the mode of calculanng 
interest was a matter in controversy, and in regard to that 
matter the Judicial Committee, in an appeal in the redemp- 
tion preceding*. differed fiom the Courts below. fttxW 
the appeal to His Majesty in Council, the mortgagors hid 
deposited in Court to the mortgagee'* credit in the are a 
certain sum of ao*y which was forfeited to Go*tn»» 
by Up* of time. On a question arising in proeeediof'O 
execution of the decree for redemption as to whether the 
mortgagee wa* bound to give credit to the mortgagors 'or 
that amount, krfj that, the mortgagee ought to have taken 
the amount out of Court without prejudice to their pen*"! 


vvun •'itnvui --■ .A 

appeal to the Priv y Council either by arrangement or wi 
the sanction of the Court in India or the sanction o!«* 
JurScial Committee. which would have been gM* 
nutter of course, and that he was bound to give c 'y il ' 
it to the mortgagor* notwithstanding that it had 
forfeited to Gvvcmment. (LrJ CHANT 

SINCH r. JANGU SlNCH. (1912) 16 C. W. N. 

12 M. L. T. 482=10 A. L. J 379^ 
(1912) M. W N 1150=14 Bom. L- B. 12»' 
17 C. I» J. 1> 161, c. 830 = 23 M-W-w* 

- Annuel r/nti anJ frtfits tf-G'*"* 

mt tunnel freits. . ,w' is 

Where the decree in a redemption suit directed that 
case the interest due on the said mortgage ex«e» 
annual rent* and profits, let annual rests be ■*** 
ltth day of March of each year, and let what shall oew^ 
doe on account of rents and profits be applied in the 
declared in tbe decree of the Court of first instance, s F 
to the modification made in regard to compound m 
and that the amounts spent on improvement ana 
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mortgage-redemption-^,-,./.) 

Suit for—(tVir/i/,) 

Decree in-(CW.) 

,n, f edecrw wan,,hc 

profits and not the gross annual rents and profU.(>4|). 

The High Court held. to their I^.Uhip* c«^!r, 
correctly, that "the annual rent. ami p,ofitX^« 
annual rents and profit, which were directly avaiUW, to. 

•he payment of interest. and that their .err no rents ami, t*c «> tal . nn ,, .. 

plSn^ 1 ^ a ' aihblC ° n;il "* rt,rnoc - * -ana-taliX. „ £ 

preservation. miaamnrat m. ..ji. c ■ ■ . . . ... " 11 iron* 
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and h * : | » p«i 

i?Jfi.« CaNGa UlHU DkSI AfURBA 

Krishna Kov. (1912) 18 1.c. 535^17 CWN 25 f 34-6». 

(r<*UJ kt-M.-Hf,," ,n h .< 

#■ WH-Mm/iimft trifim! mtrtgifr rtnif-€*H 

!r., T CeHH,i ‘ *tK*l-P<'m,mk>l,ij «-/,•/»*? 

that itirtt w/ «/, Jure* a*J that , w . »„,«< 

tau few*. 

In a suit for redemption brought on the footing Hut a 
decree of the yea, 1825 made in a «.* hmkurt by the 
mortgagee on foot of a mortgage of the year 1806b wa> in 
•he nature of a fresh mortgage, and reguUted the rights of 
•he part*.from that lime, their D.rdship. held. OMnfa 
with the Courts below, that the only right of the 


’ MORTGAGE—REDEMPTION—(cV«/rf.) 

1 Sait for— (Ce*tJ.) 

INTEREST IN-fC,*^.) 

Gan ,; a Kahu DEBI. Apurba Krishna kov. 

, 1912) 17 C. W. N. 25(36)-181. C 635(512) 
theilefeiidant has 

IrkT iTS*! 

the inception of the 


mortgage. 
US AH. 


W. Am.,, Ah 


.. wv "> >w«iiy Itgiw ot the meet , roe puintiris lor prim iiu| and inter„t .^.i.TV , 

gagors was to execute the decree of 1825. ami that a f.oh 1 ^fendant and the r,*:,gaged P U , ~ ' h< 

wi for redemption was barred under S. II of Act XXIII of, the Civil Court t*l«, A, VkTIA .. Pf * Wdm S‘ 


suit for redemption was barred under 5. 11 of Act XXIII of 
1861 (corresponding to S. 47 of C. P. C. of 1908). It 
then contended for the mortgagors that they could tail bach 
upon the right to redeem the mortgage of 1506. In the 
plaint they did not seek to redeem the mortgage ol IW6. or 
allege, that there had been an acknowledgment of that 
mortgage, with the result that there had been no inquiry by 
the Courts below into the question whethci there had been 
such an acknowledgment. The plaintiffs treated the decree 
of 1825 as the mortgage which they sought to redeem. 

H(U that, to allow the plaintiffs to fall Umhoponthc 
mortgage of 1806 would b: to permit them to make a 
different case from that which they had ma<!e in the plaint 
and in the loner Courts, and on which the caw: had Ueti 
tried and decided, and that they could nut therefore be 
allowed to do so (69 70). (Jrr AWW Ctmtk.) Hiki 
KAV jl CHIPLUNKAR tc SNAPVRJI HORMISJI. 

(1886) 131. A. 66 -10 B. 461 (467 8) - 4 Sar. 719. 

— Payment into Court of amount of— Extinguishment 
of mortgage by. Sft MORTGAGE—EXTINGUISHMENT - 
KEEPING ALIV^KEDEMKTION DECREE. 

(1906) 32 I. A 229(243) 28 A. 1(18). 

Ext inguishment of mortgage by 

SUBSEQUENT SALE. 

—■ - Mvrlfilftt'l pita of—On a, ,f /v*»/ rf. 

Where, in a suit for redemption, the mortgagee admits 
the mortgage sued upon but pleads that it «a* extinguished 
by subsequent sale, the onus b on the mortgager to 4« 
that the mortgage was so extinguished. (Sir 8m.,t MitUr.) 
WALI MOHAMMAD V. MOHAMMAD B.tKHSH. 

1930 A.L.J 292 - 31 L W. 321 -31 PuoJ. LB 145. 

32 Bon. LB. 380 -- 671A. 86-122IC. 316 - 
AIR 1930 PC. 91 

Interest in. 

— ■ Firit Cfiurt'i ditrti—lnttrut tfhr—lhmllMmt 
to mortgage of—Groundi. 

Their Lordships are satisfied that the action ofthede 
fendanU in this suit for redemption has been ohtnxtive and 

E ire, and has unduly and intentionally prolonged the 
n to the advantage of the defendant* and to the 
detriment of the plaintiffs. The defendants ought not. 
therefore, to be allowed any further interest after the date 
fctd for redemption by the fint Court. (Sir /Am Sip.) 


Mohammed am Ham- 

94P W V ms, ,1 £ 1 i nLW - 710 < 715 ) 4 - 

84C.W.N 997-23 0 C 150-58 I C 891 

MAIKrAWABtUTV-MoRlGAGUV PRICK SUIT TO 
_ ENFORCE MOR1GAGI. 

"""W* <*** 

- -t *T" iy ,ot ■* k * n ' in 

SecSff- SSTr 1 ^ f' cndim *^-Wges 
tS SS ff, f« 1 rieC,tt h* P' f " ‘0 

r . pnmi,ul 4Dd iniereui ami costs against the 


tlw (Vit ,.i7_ . * In proceeding, in 

17 7 186’ L ^ 'F; lnd oUllinc ‘ l - 0" 

^ U4 ' Kf 01 *' ,Kh tt " f P“« i" 
P'cpcctary' 

nan^f ^\Z L*L ,,tou , " k( ?' An a '*>olM*lonfor a 
_ ■*" "r 1 t**! »"* pitta Were rebcud bv the 

he hnh ,hc in **l to redeem 

he mortgage and obtain po«c»ioii of the property The 
appellant, ra,^ a plea in the nature of a plea S r.'r ,V, 

^‘SSs 2 F^?» 

/Ma Hut the prr*n. cause 0 f action. the right to 

r—- ,n ,hc f i 

JL'hH«L J , 7.: <0nic l u,n, IX' that whatever 

KS. 1,2?^ dkl r ^i‘«tea 

A ^ L *" hin "* meaning 

2 01 C P C< «™‘toKULD(XS*.K M PA* J. 

(1873) 13 B. L. B. 206 ^3 8ax. 279. 

UoJ2rli 2 i S i, ; ed 10 a "nrtwe of 

U0 That suit 

recked in a decree of 1825 to the effect that an account 

525r-Sr««? t* w ,hf -SSS 

1 " me 1 mikf a ,rnd *' «f the amount 

Srf l ,imt ' ind tr V'' t ,hal the 

^ “» "”'PP u,am. 

» 3 KtS s *S , - i 5 = 
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MORTGAGE—REDEMPTION—(tV*/-/.) 

Sui for ~(C.»rJ.) 

M \|N I AIN Util 11V—Mono WiFi 's 1-KIOk SLIT TO 
I N FORCI. MUKIGAGE-«Vufl/.) 
of j fioh iwiilj-Jpr. and a* n-ulumg the rights of the 
partite Ikmh lh.it lime. k.!J that the ««lj ti-iit which the 
TOltpagrs hail ».** t<» execute ibe *t*x of I *2*. and ** 
a right to sue a* for the rcrirmpun of a mnitpge. and 
that the suit a* framed »> tarred under S. II of Act 
XXIII "f ist>i (W>). (Su KuktrJc.wek.) IIari K.wji 

emm sKAv .-.Mitmcji Hoknvsji. 

(1886) 13 1 A. 66 10 B 461 (467)-4 Sir. 719. 

.- QH.hr/ whether a mortgagor. who had allowed exe¬ 

cution of the ikclev allowws redemption in a*uit brought 
by the mortgagee* to I*"***- tarred. could fall back upm 
the original mortgage. and sue for redemption no f<-*t 
theieof (70). HtRI K WJt ( HIP- 

I.UNKAK r\ SHAPUKJI IIORMUSjL 08865 13 IA66 - 
10B 461 (467 8,-4 Sar. 719 

- IXeretm. n,41* accordance »M Tramtfcr of Pro- 

ptrly .tcl-Sale in extent,on of. an.! punkau by 
kimielf. 

A decree for sale |u*<d in a suit instituted against a 
Hindu and his two minor son* on a mortgage bond execu¬ 
ted by the father was not in accordance with the prowoons 
of the Transfer of Property Act. In execution of the deem 
the mortgaged puberty was attaihed and told. aud was 
purchased by the mortgage* himself. The sale was cooir- 
med, and a certificate i'*ued. 

Held that a f«sh suit for redemption of the mortgage by 
one of the sons of the mortgagor was not mamtawuU*. on 
the ground that the decree in the prior wit did iv< comply 
with the provision* of the Transfer of Property Act. and 
(lid not bar the light of the defendants thereinto redeem 

Whether or not the provisions of the Transfer %A Pro 
perty Act were complied with, the property and all right, 
title, and interest of tho* defendants in i. w«e in fast sold 
to the mortgagee in execution <>( a tleaee of a court which 

had jurisdiction to entertain the suit in which the deem 
was made, and that decree was not appealed (59(0). (Sir 
John 'Jit.) GASAPAIMV Ml'IlllJAR r. KRISHNAMA- 
CHAKIAK. (1917)451 A. 54 41 M 403 (410-1)" 
22 C W. N. 653 20Bom.L B 580- 
23 M L T 198 = 27 C. L J 367- 
(1918) M. W. N 310 “16 A . L J . 353* 
4P.L.W. 310-8 LW. 427 = 441 C 855- 
34 M. L J 463. 

MAINTAINABILITY-MORTGAGOR'S PRIOR SUIT FOR 
POSSESSION AS PKOPRIEIOR. 

- — Ihimiiul of— Effect. 

Plaintiff sued to ircover certain land fi<«m the defendant 
(talukdar), claiming to I* entitled to the same as wwier- 
proprietor. That suit was dismissed on the merits. Main- 
tiff again sued to recover the same property a» proprietor, 
on payment to the defendant of the arrears of recent* paid 
by him to Government, the plaintiff treating the same as 
having been paid on his account. Thai wit was afco dis¬ 
missed on the ground that a conditional sale by the plaintiff 
to the defendant in February 1853 had become al*<4ute 
about the end of 1853. On a third wit brought by the 

plaintiff for the recovery o? the same property on the basis 
of a mortgage made to the defendant in June. 1854. alleging 
that the mortgage del* had been satisfied, and offering to 
pay the balance, if any. due. *,/</ that the wit was net 
tarred under S. 13 of P. C. of 1877 or under S. 2of C. 
P. C. of 1859 (111-2). 

The question in issue in the second suit was whether the 
plaintiff was entitled to recover the property which had 
been transferred by the Government to the defendant on 
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MORTGAGE—REDEMPTION—(Ce*/-/.) 

Suit for—(£Wrf.) 

MUSTA1N ABILITY—MORTGAGORS PRIOR SUIT 
FOR POSSESSION AS PROPRIETOR-^"/./.) 
repaying to him the arrears of revenue which he bad paid to 
Government. The matter in issue in this wit (third wit) 
U the plaintiff's right to redemption under a mortgage. The 
plaintiffs preent claim does not arise out of the cause of 
action which was the foundation of the former suit (111-2). 
(LrrJ .UafU-k/eu.) A MANAT RlBI V. IMPAD Hl'SAIN. 

(1888) 15 1. A. 106-15 C. 800 (807-8)*5 Sar. 214. 

Maintainability—redemption decree prior. 

- of. rendered impossible by vis major. 

A mortgagor obtained a decree for redemption of a usu¬ 
fructuary mortgage and. pending an appeal by the m«t- 
gager a> to interert. paid into Court the sum directed to be 
paid under the decree. Before the appeal could be disposed 
«.f and the decree executed, however, the Indian Mutiny 
broke out. the records of the court were destroyed, and the 
Government Treasury was plundered. The mortgagee tang 
. in possession did not on the restoration of order proceed 
with his appeal but obtained a settlement of the mortgaged 
properties in his name and a sanad was issued to him. The 
Government declined all responsibility for the amount^ 
by the mortgagor into the Government Treasury and refwd 
either to return the deposit or to be accountable for it to 
the mortgagee; and the mortgigee decline! to deliver pens* 
»ioo of the mortgaged property unless and until he was paid 
his mortgage amomt. Accordingly one of the 
the mortgagor instituted a fiesh suit for redemption of w 

I ""W* 

Held. reversing the court below, that the suit was »• 
tairuMe and was not tarred under S. 244 of C. P. 
1882(242). 

There was nothing which the court could execute. 
could not order the mortgagor to pay over again in a pro 
reeding for executives of the existing decree, and 1*7 
not order the mortgagee to retransfer the estate 
receiving the amount due to him. A new decree, 
could only be regularly made in a fresh suit, was in t 
currstantes therefore required in order to give ® . 
lights of the parties and do justice between (hem 
(Ltd fXr.ey.) CHAUDHRI AHMAD PaKSH r. 
Kaghlbar Dayal. (1906U2I.A.W; 

28 A. 1(17 8)^2 0^- b 

7 Bom. L. B 912~2 A L. J. 813 = 10C. J.N. 

9 O.C. 7*-8 Sar 882-15 M. L. J- w '' 

Parties to. 

- Purchaser ef ,fully of redemption—Suit bf-W 

jafor if cud :eken c ntunary party la. 

In a suit for redemption of a mortgage by the p» 
of property subject thereto, the mortgagee contem* 
the plaintiff was under a duty to make the 
mortgagor parties, the mortgagor having died P* 

Held, that he was under no such duty (Hi). 

Tbe plaintiff sought to redeem ; he had to make <* 
title to redeem, and he gave prim facie evidence; ' jf 
. for the defendant to rebut it. and call in B— yWg k 
j there was any. in rebuttal. Moreover, the dele»°» . 
dispensed the plaintiff from any necessity, if ^ 

been any. to make the mortgagor's heirs P* 1 ™ 5 ’. .w> 
tbe defendant himself pleaded that all their nghts «« „ 
transferred to him (373-4). (Lori ffllimnjJ* 

A LI r. JAMNA PRASAD. (1921) 

15 LW. 104 = 30 M L T. 132=?0-Lj. " 


101 *w. m=0UM li-T. 66- 

24 0. C. 272 - 24 Bom. L.B. 675 

27 C.W.N. 8=20 A.L J. B«1-« L0 
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“Kr Hcw> 

p “ , 0 Dnx,; r.s , r , - ,UAW 


(1876) 3.1 A. 85'88 9). 

PROOFOF MORTGAGE IN. 

— —Ohh, t* m.ngtpr—Lmg frtuui*. w,tk 
<!«//' family. 

A plaintiff who allies that hi* ancestor. forty-four year* 
ago, nude a mortgage to the ancestor of the nxM ***** 
wr of a property, atul by virtue thereof seek, to di,pu*o* 
j P ,f5<l,t P«^«»or. must prove hi* ca»e clearly and in¬ 
defeast biy. He most swueed by the strength of hi. own 
ai * w»t <>y reason of the weakness of hi* opponent's. 
It would be contrary to all principle* of law and justice, 
that upon such an allegation, a plaintiff should be able to 
teouirc thp U. _a i 


di*mi**ed from the suit As defend ^3""! 
torttnain in r**.*^- , 1 ' . oue ' ei - managed 

bnxjht a ,llain . ,ifl 

of the same. ,a “°> 01 PW^V'MI 

SwSSUr - ° P ijin,irt *' nrortgage, 

defendant of£ 

,5" llhj ^ ,hc su " Mil 

per cent, f^.l^ate *< 6 

directed that ii default of £ c h ' t,, ': f,u,lhc r 

r btt * pu,n ” H - 


.-r*» a p«Min SOOU.XJ UeaUetO //rtrf. ttut. even f the drfend»r.i k. I . . 

require the present possessor to prove hi* Utkandifbc ‘MV. the decree a, frame.ll! ifcHMr 0 ', cdtmp ' 
failed in doeng *0 to dispossess him of the land in que^iua on entirely rr...n.H f H'S h Court was fouiMkd 
(Sir John Rmilly) SEVVAJI VljAYA RaGHI’NaDHA (HI 2; ^ - 0ll^h, lo •* ***Wld 

CHINN A NavaKA CHtni. (1864) 10 M 1 A. 151(160 I. The Hifh Court Ho*.. . 


V~- sijav.v KAunt nAuHA •. , - ... 

CH |NK ‘ C-l. ^" 0 “ ,A. ^ rz , ,; not 

Defendant—Opposing cash of. nc. pwvwtj- According to ti, ( <w„f ihr 1 \ * 8Jfid 

(HO) 10 M. t A. in 161, ■* n- .U 

«...-- ,„.~J - ant under the dev,re .huh ,„ e him h , ^ 


-- - -— — ••• .•¥!( 

- Quotum—U*i ftuoiiM tntk al/tgrJ m 

Plaintiff sued for redemption and a certain village aBrg 
ing it had been mortgaged by hi* ancestor to the ante, 
tor* of defendant. The latter Contended that he and M* 
ancestors held the property under an inaim from the 
Government and that he had been holding under that title 
without paying any revenue to the Government for about 
forty year*. There was m, satisfactory evidence of tfcr 
mortgage set up by plaintiff ; under the cirvuim»ancr.. the 
Judicial Committee refused to disturb the concurrcn find¬ 
ings of the lower Court*, which were against the plaintiff 
appellant on the question of mortgage. RaMRUDUCOWDA 
*. DesSai SAHEB. (1871) 17 W. B 8-2 Sutb 501 


of reder.pt.ou Jr ZfjfT ,0f "* *** 
ULe. a.Vytsm fcm ,hc " h !* lc * W 

he ha* paid fo- the^Si '- i ' Kc,w oi »•>« 

5?|§53:tS 

lisrsaSSSSSMS 

, content »i,h ksXbSml 2ZLT!*- f 111 •« 

' gf* Court «M. k entitlerho K bu't S 

£S£>=«ssi 

12 0.41fi (423)- 4 Sir. 685. 


Several mortgages on same, propfrtv in favour 

OF SAME PFRSON. 

-- Diffir/nl ridimfliCH mill in rtifttl ff—Miiittam 

aiility—C. P. C., 0.2. R. 2-FJ«t. 

Qfutn : Can a mortgagee who ha* several mortgage* 00 
the same property treat them, with respect to the prosi- 
dons of section 43 of the Civil Procedure Code of 18$?. as 
separate cause* of action, or mu*t he bring one suit 00 all 
his mortgage* ? (Sir F*rJ JVvrtk.) SRI Copal r. PlRIHI 
Singh. (1902)291. A. 118 (126) -24 A. 42) (458 9) 

6C. W. N. 809-4 Bom. LB 827-88,r 293 agai«V«i^^" 7 
SUB MORTCACE-REOEMPTIOM OF MorigaCor’s CV. and obtained a drenX «*,««„ !lr 

-Onus of proof in -Defendant’s claim of independent 

title. Set Mortcace—Sub mortgage—Redemption 
of. (1876) 3 Both 195(197) 

Terms of. 

- Mrtgagft tucutuH funhui-RtJtiptim ,/. 

«**tr tf tfuily ef r/lrmfiim *ti mpiudrd in mertyj;,,', 
lull. 

Plaintiff wa* a mortgagee of, amongst other*, the suit 
property who had purchased the same in execution of a 
decree obtained by him on his mortgage. Defendant was a 
purchaser ol the same suit property at , sale held subsequent 
to the soit on the plaintiff's mortgage in execution of a 


»v iug Mm wii nc • *Mviig4gc m cicvauon of a 

simple money decree obtained by the defendant against the 
mortgagor, The defendant wax made a party to the suit ce 


Jjasfgf jg-W g*--- nm.* ,6 M, 

... te?MEa: 

2*1** ■“ >-L i•« « irSTCSf - 
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MORTGAGE—REDEMPTION—(tVwf/.) 

Terms of— (C/ntd.) 

\ UMlI.IItEG Tl'KAKAM. (1920 ; 471.A 207- 

48 C. 22 25 C.W.N. 211 -(1920) M W N 369 - 
28 M. L T.95-12L.W 503 -16NLR 1M = 
22 Bom L R. 1315 571 C. 525 39 M L J 147. 
Undivided share 

-. 14 'ftfii&i .•/ i"hr,iy hf—Kixki 

tiN<f duly a- /•». 

A mortgagor "(-»i> uiulii hied share may lokcm the 
entirety, •' any rati*. if i!ic mortgage .loo rot object and 
m.iy Iwotmpclkd m tin ** if required by the nx^tgagre. 
UtnilkKT.) CH.U UIIKI AHMAD B.tkHSH SLTH 
RaCHUBAK DUAL (1905) 321 A 229 (242) = 
28 A 1(17) 2 C L J 413-7 Bom. LR 912* 

2 A L J 813-10 C. W. N. 115-9 O. C. 7- 
8Sar 882 15M LJ.407 

MORTGAGE-RENEWAL Or 

-Decree <*» foot of renewed mortgage— Priority of 

mortgage a> again*! intervening incimbfanco— Effect on. 
Sc/ MORTGAGE—PRIORITY—RENEWAL Ol MORI GAGE. 

(1901) 28 I. A 203 ^209 10)-23 A 313(323). 

-Full owner—Mortgage by—Limited mterot under 

his will—Renewal by per-on having - Effect. Sc* MORT¬ 
GAGE-EXTINGUISHMENT - KEEPING ALIVE— FULL 

OWNER. (1913)401 A 105(115)-35A. 211(225). 
MORTGAGE-SALE OR 

-Nature real of tran'action. Sc* DEED—CONS!RUC¬ 
TION of—Mori gage or Sale. 

(1894)211. A.96-21 C 882 
MORTGAGE-SALE ABSOLUTE IN CERTAIN 
EVENTS 

-Provision fot mortgage becoming—Penalty if a— 

Mortgagee reeking to avail htmreif of provi-ion-Onus oo 

See Contract act. S. 74-Muktg age-Sale abso¬ 
lute. 9 m j. an. 

MORTGAGE-SALE WITH CONTRACT FOR RE 
PURCHASE 

-Or. Sc Deed—Construct ion—Mortgage- 

Sale WITH, I.TC. 

MORTGAGE-SHIELD 

-Use of mortgage as a-Doctrine of—Applicability— 

Condition—Intervening incumbrance'—Existence of. Sc 

Bengal acts-land revenue Sales act ok 1859. 
S. 54. (1912)391. A 228 ~ 40 C. 89. 


MORTGAGE-SIMPLE MORTGAGE. 

DEED AMOUNTING TO A. 

Mortgage bv conditional sale or. 

Mortgagee under. 

redemption ok—mortgagor's right ok 
T. P. act. S. 95. 

Usufructuary mortgage ok. 

Usufructuary mortgage and-Combination of. 

Deed amounting to a. 

— ■ -M orlfigc’l hxkti ur,hr. 

A mortgage was effected by a deed which provided that 
tire debt should I* paid in four instalment' and that on 
failure of the mortgagor to pay ‘ you >hould recover the 
same by means of the mortgaged property, the crops of oar 
cultivation, and our other property, and from our person." 
Held that the mortgage was a simple mortgage within the 
meaning of S. 55 of the Transfer of Property Act. 

In such a mortgage there is no transfer of ownership, 
and the mortgagee must enforce his charge by jirfidal sale 


MORTGAGE-SIMPLE M0RTGAGE-(C'iw/</.) 
Deed amounting to i-(«.) 

(54). (M Sri Rajah Papamma Kao 

Bahadur r. Sri Vika Pkatapa Korkonda. 

(1896) 23 L A. 32-19 M. 249 (252)*7 Sar. 10- 

6 M. L. J. 63. 

Mortgage by Conditional sale or. 

- Tn. 

By a bond dated 10th FeUuary, 1857 a village was mort¬ 
gaged liy one G to the appellant' and their father as security 
for a kun; the 1-ood providing that. "If 1 fail to pay the 
money a» stipulated. I and my heirs shall without objection 
caure the settlement of the said village to Ire made with yen" 
The nature of the property was somewhat peculiar. On the 
face of the mortgage, the mortgagor. 6'. was deented as 
m'r ntr of the vilUge. and it appeared that, previous to 
and at the date of the instrument, the interest of a nalfi- 
ur was not exactly rhat of proprietor. Five days, howe'er, 
after the execution of the mortgage, the law having been 
modifkd. G was declared, liy the Revenue Authorities, to 
have the proprietary interest, capable of being disposed of 
either by mortgage or sale. 

It was contended that, on the true construct^ of the 
instrument of mortgage, it was a MWwf*. or deed ol 
conditional sale. 

HM. over ruling the contention, that the effect of the 
document was to create a simple mortgage hypoibtcaWX 
the right of the party in the village, and lhat the deed 
not meant to operate by way of conditional sale. 

The word "sak" is never ure.l throughout the instroiw*'- 
The security i» dcreribedin terms as a mortgage of <« 
v illage. and the only pas^ge from which any infercrft M 
it was in the nature of a deed of conditional sale an 
drawn is the final rente** quoted above, "that ill JJ 
pay etc." Now. upon that it is to be observed that 
the deed was executed the consent of th* Revenue 06icrr» 
would have been required in order to carry out sue** * 
P»l At ion ; that the proprietary right of the 
not then been declared in the terms in which.! 
wards declared; and that, suppling it had beenjo 
ed. the instrument would not. like an ordinary deed oi 
ditional sale, have imported in terms a sale of 
of the party which was to become absolute and cord 
upon his failure to pay the stipulated sum at a cert**" 

So. ha contract would, independently of any rule of 
the contrary, execute itself, and the remedy of the ^ 
upon it would, if he were out of po»ess.on. be a wi 
povression. GOKULDOSSt.KRIPARAM. — 

^ (1873) 13 B. L R. 205 = 3 S»r. xi* 

Mortgagee under. 

AGREEMENT BV MORTGAGOR APPOINTING HIM 
MANAGER AND RECEIVER OF ALL HIS PROPERTY* 


- /Jct-Mvrtfiifit if tnutc f* murtgig^ ^ 

Shortly after the execution of a am*JMjVg y 
mortgagor executed an agreement by which he app»^ 
\lix imager of the jaint Hindu family) in d 

mortgage had been executed, manager and* 03 ' 
his property moveable and immoveable for lOf** k £ 
.V in possesion under that agreement. A'wai . . 
accounts and explain them to the mortgagor idW ^ 
year and was to receive certain ren>unerati°o tw ^ 
' H,U. on a construction of the agreement, 
the court below, that X was not constituted a V** R u 
the meaning of the Trusts Act. (Sir ]tkn Edgi-I^.\ 0 
Rai , BHAIVALAL. (1920) MW*7Jyg. 

28M.L.T.345=(1920)^W-»’J B8 iS . 

16N.L.BM=68L9. 
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out in 


■ 5 SST«- i 

Remedy of. on non payment. 

- Dttrtf for M>>r/fiip mur-Pmtui*, ^ im ,j u 

mrtgw <„<*!,„ J-EitdmHtto*. ,, -kt 
of udomfhoH. 

B,;aboml dated 10th Feb,vary. 1857.6’ tm^At 
«r«a.n v.llapr to the appellants and thei, foil*, 
for a loan. The bond provided that. “ if a fjj| !o j 
money os stipulate,!. I jrH l my heir, shall without. i,k ,km 
cause the settlement of the v>id village to be male -bh 

The mortgage* brought a suit f,„ the rec.-vrrr.»/thr 
mortgage debt, and obtained a decree for thesa isfi ti.n.d 
the amount decreed e-ther by the defendant him*! * out ' 
of the mortgaged property. The deem, however. wa> »< 

executed in that way. After two years’ (May. the m.<t otib, mortgage,! properties 'imn*di Z\l 

gageesapplied for execution of thei, item, but «adtfm« 11 "«&» ^ «W «be said pro,, 
way Alter stating that the money had n« l*en paid a, M«*.~ Ibe rn.org.go. (ailed tooavth, 
cording to the decree, they said theenfurewtent..f the.... | <'H -* 1 and. in a suut.y ,| k . mo.tg, ™, v 1 ’ e 

SM , ir“ 2 Ss!a. ,, d fc *'^ p*.)'** “• —»•*. »vf> 

It was contended that the substantial effect <4 the pro 
ceedings. taken in execution of the decree. wa» to deMi.n 
any tight of redemption which might pwioudy have 
existed. 


Remedy of. on non payment-^ mat.) 

"* topov^km Uw which he must work 
esc\u.ion pruveding*. 

Thvdec.ee wo, do! a feteduMirc deuce. (Z>rJ /U. 

JjJJ* 1 kAj ' H Pap - u,j »-'K*<* BAIIAIH'K Ski 

Vim kitaiw RokKunda. (1896)232.A 32 - 

19 M 219 -7 Sar. 10 GM.LJ.53. 

ztzg&y " ****** 

provid- 

„ . .. •‘"lain, on- 

7^ ~T? — lt » ao * W» «**-*•) .hall 

* P^e. «i of ih. mortgaged properties immediaidy 


of the ‘ 

*■>«* -'dwl ufmcolsag,. Mykd a simple mortgage. 

* «•* ”jT i! 1 - 1 of,hc ><"i 

as »4 M *9 the due dale. lit. ffjghik.. (the niortciee 


//<U, that the decree di-J not warrant such a permanent 
transfer of the village to the mortgagee, a. would eitingukS 
the right of redemption of the morigagurs; and that the 
Courts, in executing thetfccrcr. did nor. and could not. 
effectually make such a transfer. 

If the security was in the nature of a simple mortgage, 
the proper course for the mortgage to pursue was t» .a.v 
the amount for which they had obtained a deem by the 
sale of the village, laying the surplus priced*, if any. tothe 
mortgager. They coukl not make »uch a decree the fuunda 
lion of a transfer which should dedray the right of re-lemp 
lion. Supposing the right of redempti.m existed. GOM'L- 
DOSS Kriimkam. (1873» 13 B L K 2T6 

3 8ar 279.1 


' -- - .INMIU 

•ALJm/uCW.mI: 

la Bom L S. 447 •*(1911) 1 M W. N. 429- 
1°I. C. 272 21 M L J. J147. 

RIGHTS OF. 

- s*- MoRTxi\ci—S imple Mokigagi , nr™ 

****"•■“ vjisrw! y *w*» 

1 1896) 23 I A 32<34)-l9 M 249 (262). 
Redemption of -Mortgagor* right of. 

T. P. Act. S 95. 


«• jt. «ei, o. 

- Pviuiuo»i—lk<rtt f»> — VohJnj *f — />„«,„ „ “““K applicalir to »g,h mortgage-. Sft TiiAKerei 

ktld by mtrltliK undtr—/(tJ,mfli*n <a,t by msrtfig*— PIOPH7V AIT. S 9S—AlTUC\KII ll y (Mr 
MuitlintiSi/ilr—Ai/.iHHf) i Pt-l MOktTiAGF < 10(V.\ 'll 7 * o, . S,N ” 


lt//d by Mvrlpir't .... 

Mainloiatbilily—AetoHnli. 

A simple mortgage bond of the year 18/0. after >tip« 
lating for the payment of the mortgage debt by instalment, 
provided that in case „f default. ” you shoukl recoser the 
same by means of the mortgaged pr.^rty ami from our 
person according to your wish." " 
suit on the bond for pa 
of it from the property 

the following terms ---- tm . VBMoqi p, e . 

vailing in the courts in this Presidency three mejeiths’ tinx 
will be allowed to the defendants within which to pay up 
the whole sum now decreed, principal, interest and costs, 
failing which the plaintiff shall I* put in possessor, of the 
immoveable and moveable property specified in the bond 


rUMOM ,; AGE (1906)331. A. 81 28 A. 482 (487) 
U»nfiuctuary mortgage or. 

-Tisr. A*- Mom gage-Lease os MonTruro 

(imtMiAji-jJISSK 

Usufructuary mo.tgage and-Cooblnation of. 


......r- vn 

nrrr.. J,0 * TCAGE " r, “ D Or-NATilW OF^O*7.‘ 
cace c«eai ed by—Anomalous moutgage 

(1929) £61. A. 299 - 4 Lock. 363. 


immoveable and moveaWe property specified in the bond i V * ** MOk,C * r ’ t - DEED OF - NaTiibi 
wed upon and in the pbint and sche.| 0 le as provkW in tk 1 UOKTCaC « «<IA1ED BV-ANOMaLOUS MOktUAt s 
terms of the bund. ’ The mortgagee executed this dr.,,, f 1910, r * 


terms of the bond." The mortgagee executed this dc, n 
and got into possesion in 1 NJ 0 . In a suit by the mortgage 
to redeem the property as on a subsisting mortgage and foe 
accounts to be taken since 18 X 0 . tcU, a fi rm i n g the decree 
of the High Court, that under the former decree the rria 
tiooship of mortgagor and mortgagee was not put on end to 
and that the mortgagee must submit to be redeemed 

" Thai decree was not according to Uw. In default of 

payment, a simple mortgage gives to the mortgagee a right 

101 


(1919)661. C. 717. 


*. V. 717. 

T.r.Art.s,. 67.M. ****** 

of a 

gogors having faded to discharge iE mZE?' ! T'' 
over possess-tm to the mortgage and h ^i^ K < ^? jk,n 8 
prived him of pan of his secfSy. un jj 
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MORTGAGE-SIMPLE MORTGAGE—(CW.) 
Usufructuary Mortgage and-Combination of- 


MORTGAGE—SUIT TO ENFORCE (OR SUIT FOB 
SALE ONI 


1 c 


Tu»*ici "I Prupeity Ait, the nvevty became payable 
iln mortgagee entitled to a money deuee tor the -— , 
and umkr >. <u. of Tranter Proputy Ait. a decree foe. 
*.le could Ur nude. (/- 'J 7V»//«.J UL NaRSINGH 
PARTAH BAHADUR SIM.H t, MuHAMlI) V.AKUB KHAN. | 

(1929) 56 LA. 299 = 4 Luck. 363 31 Bom L- R. 825= I 
19 C. L. J 588 -1161. C. 411 30 L- W. 87- 
(1929; M. W. N. 635 - 27 A. L J. 581- | 
33 C.W.N. 693 - A IR. 1929 P C. 139 - 58 M L J. 401. 
MORTGAGE-STAMP ON-SUFFICIENCY OF. I 

-Preemption — Mortgage created by lomprooux 

petition iiccep.ed by Court in Im 7— Nam|> on — Certified 
copy ot petition bearing inetlkient stamp-So inference 
from, that original bore van*- stamp. Mi STAMP -Mil- 
FICIENUV OF—PRESUMPTION. 

(1916) 131. A. 2611268 ) 38 A 191 (5012). 

MORTGAGE-SUB MORTGAGE. 

- A'iJtmf/iw .•/ — .l/.v/*v-w‘» 1*// irr — Ovm */ 

pi.vl iit—.frilft/. .wnluf-r/n Ay mh m.+tpifa */. 

The suit »a» biought i»y the ropooden's to itdenu 
talooka X. which they alleged h-il U*n mortgaged to one 0 
for Kv. 3.007. and alter hi* death had got mtu the po*ev 
sion ot A. in convequen.c of a sub-mortgage from the wicow 
of O. The delcndJiU appellant w» the son of A. and hiv 
cave appeared to lw that A wav in peosesvion from a period 
prior to me settlement in 1858 ; mat m that year he wav 
admitted a> talookdar to the taSook, and he claimed to hold 
it I tee ot any d.um on the pait of the original mortgagor*. 

T he original mortgage w*s beyond dicpute, and there *av 
evidence that A lielu under a 'uD-nmrtgage. llie deletidant 
did not rely upon mere po»e>'ion and vay that be got in a* 
a tro|u»er. and was entitled to hohl the lata* by virtue of 
possession and protected by the statute of Limitation*; but 
he vet up an affirmative title that the chuckladar leaved it to 
him, and he entirely failed to prove that title. He asserted, 
but did not prove it. 

Hdd, that, under the circumvtances. it could not be said 
that the Courts beta*. who found the faclv. were wrong in 
coming to me conclusion that the defendant did hold the 
talook. by Nome title derived from the original mortgagee 
(197). KAJAH AMEER lllSSAN KHAN r. MUKHDuoM 
SINGH. (1875) 3 Sutb. 195- B A Is No. 38. 

MORTQAQE—SUBROGATION. 

- Claim la, cm ground cf of mortgage am. uni 

—Hrccf Htumrf in eart of. 

The appellant shaped hi* cave av equitable mortgagee 
from certain pervons, alleging that he had paid ofl, at tbeir 
request, the mortgage due on their property, and therefore 
claimed to stand in the position of the original mortgagee, 
as if a regular transfer of the mortgage had Utn made to 
him. There was suffkient proof of hiv being the hand that 
had paid olf the money under the original mortgage. But 
there was no proof that it wav his own money , ot that he 
was to stand in tbc situation of the original mortgagee. 
There was also no proof of any equitable assignment having 
been made to him. 

HtlJ, that the appellant was not entitled to l* subrogated 
to the rights of the original mortgagee. (ItrJ Brougham.) 
I’ANDOORUNG BULUL PUNDIT r. B.ALKRISHEN HlK 
BA-jEE MAHAJUN. (1838) 2 M I A. 60= 

5 W.B 121 = 1 Sutb. 88 = 1 Sar 155. 

-Mortgage invalid—Prior mortgage valid paid ofl 

with amount raised under—Subrogation to rights under— 
Rights of creditor to. S<< HINDU Law-MiNOK- 
Guardian-Mortgage by—Invalidity of. 

(1866) 6 MIA S93 (425). 


accounts in—Taking ok. 

ASSIGNEE-MORTGAGEE—SUIT BY, AGAINST ASSICN0R 
AND MORTGAGOR. 

Compromise of. 

Consideration for mortgage — Failure to 
prove. 

Deaih of mortgagor pending. AND DEVOLUTION 

OF HIS INTEREST ON HIS SON. AN UNDISCHARGED 
INSOLVENT. 

Decree in. 

INSOLVENCY OF MORTGAGOR PENDING. 

Joint Ten am s-Tf nants incommon-Moktcage 

TO TWO PERSONS AS. 

Jurisdiction to entertain. 

Lease of mortgaged property to mortgagee 
being part of same transaction as mort¬ 
gage. 

Maintainability—AV/ iudieau. 

Parties to. 

PERSONAL DECREE IN. 

Prior and subsequent mortgages. 

Prior and subsequent mortgagees impleaded 
in—omission of. to put forward their 

RIGHTS. 

rectification of mortgace defid with regard 
TO DESCRIPTION OF PROPERTY. 

REDEMPTION RIGHT IN-OMISSION TO SET UP. AND 
SETTING UP OF PARAMOUNT TITLE. 

Reference to arbitration in. 

Richt of-Security for performance of cer¬ 
tain ACT-MORTGAGE GIVEN AS. 

Title of mortgacf. 

Unauthorised person-mortgage by. 

Account in-Taklng of. 

- .VitWilj— Omuiicft le takt when immaterial. 

In a suit for sale, it is no doubt usual to have *w 
accounts taken; but. if the result of taking them would l* W 
give the same sum as that passed in the decree, there is 
serious point in the court not directing the account to te 
taken, (itri PUhmcrt.) PATHUMSA AMMAL r. RjJ*- 
COPALA MUDAUAR. (1926) 31 C.W.N. 80J" 

39 M.LT. 453 = 25 L.W. 346-(1927) M.W.N. 147- 


ICO I C. 91 -45 C. L J. 300 - 29 Bom. LB. 777* 
A I B 1927 P.C. 17-62 M L/-W 
Assignee mortgagee-Suit by. against assignor 
and mortgagor. 

- Failure la grt darn for full amcuul 

^ig r—/)cra for Manet agaiml asngncr-Xig^ 

The assignee of a mortgage executed by the niarugf'^ 
a joint Hindu family instituted a suit thereupon agam» 
other members of the family and his assignor. O” ® 
terms of the deed of assignment was that if toe 
which the plaintiff recovered from the other 
family fell below a certain figure he was «o & »>* 
from his assignor. The High Coart held that the rate « 
interest provi.led by- the bond was exorbitant and 
decree for an amount less than the stipulated 
tbe other members of the family. On appeal totce/ 1 ' J 
Council by the mortgagee their Lordships ob*rv« *“ 
would have been quite open to the mortgagee toqpl 
the High Court for relief against his assignor to 
balance. (Lard PMlimcrt) NAZIR BEC^M r. J* 
RAGHUNATH SlNCH. (1919) 46LAJ 

41 A. 671 (577)=23C.W.N.700**26MLT’ 


j. ... .vv..a.. ... - _.T = 

17 A.L.J. 591=21 Bern. L B. 484-SO " 

1 L W. 188 =(1019) M. W.N. 498-MW^ 
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Compromise of. 

Sm<f/ fiirfut mdf—Cmfnmbe ,» 

Urns tf, ii',iinit all—l 'a!'iJiiy 4-A",*I 
s<m »r.Y fir ho /,. i.mfromist—Ritk 

Where, in a *it for *o«w or .he pa,ti« alow enter 
into a compromi'e, the -.own ought. Lefoic pa>*..*a«W.ee 
in terms of the urnipn.mi* tun 4 , aga.rw per-**. not 
parties thereto, to *c th.it ever) item the .mub: aed 
every point found again*! tbo* perron. «a. p,.,uJ by 
evidence and not founded on the ampeoreix. It .arid 
not. in .dunce upon the comprotniw. pee an, pdgn*.! 
against they; persons, and they have 4 right 1 .. appeal 
against the deem in respect of wh naitm* 4 te not 
warranted liy the cvidencr. (L >J Htthm.v f .) l-.viHl M 
S.\ AMMAL r. Rajacotau mudaliar. 

«e , l i 926) 31 C W N 804 - 39 M L T. 453 

26 L.W. 346 *(1927) M.W.N. 147 ICO IC9U 
45C.LJ 300- 29Bom L B 777 
A. I. B 1927 P. C. 17. 52 M L J 407 
Consideration for mortgage-Fallure to prove 
Agreement independent Irfwten mortgagor and 
morlgaRW-Amount advanced by mortgagee under-Decree 
for—(»r.inl of— Prowiety. So MoKlG.tci-SUIT vns 
FORCE—DECREE IN-ACRF.UII.Yr INDEPENDENT BLI 
WKIN MORTGAGOR AND MORTGAGEE. 

(1912)24 M L J. 355 

-Decree for .ale or account* in «a*e of-piopt*. 

AVr MORlGACE—CONSIDERATION FOR-FAII.URI Of 
MORTGAGEE TO PROVE. (1924) 47 M L J 168 (171). 

Death of mortgagor pending and devolution 
of his Interest on bis son. an undischarged 
Insolvent. 

-Mortgagee s remedy in case of. Sk C.PC. OF \'KK— 

0.22. K. 10-MOk lCAGE SUIT. 

(1027)64 IA 190 (192 3)-54 C. 595. 
Decree lu- 

ACCOUNTS-DlkECriON 10 TAKE. 

AGREEMENT INDEPENDENT BETWEEN MOkTGAGOI 
AND MOK1CAGEE—AMOUNT ADVANCED BV WORT 
GAGEE UNDIK-DECREE EUR. 

APPEAL AGAINST. 

COMPROMISE OF SUn BV SOME Ol PAklltS ONLY- 
DECREE IN TERNS OF, AGAINST ALL 

CONSIDERATION fOR MORlGtGl. 

LaRI.IEK DECREE SUPERSEDED BV LATER ONE TO 
SAME EFFECT. 

Execution of. 

Ex firlt DECREE AGAINST AIL DEI ENDANTS. 

Form of—Transfer of Property act—Non-con 

FORMITV WITH PROVISIONS OF. 

Insolvency of morigagok pending suit. 

Interest allowed by. 

JOINT DECREE HOLDERS. 

JURISDICIION TO PASS. 

Nature of. 

Order absolute. 

PERSONAL DECREE 

PRELIMINARY AND FINAL DECRIES. 

Property situate: in place to which c*. p. c. in¬ 
applicable-sale of-Dlckee for. 

Kedemkiion allowed by--Execution of, allow- 

ED TO BECOME BARRED. 

Redemption time allowed by. 

Rights under-Surrender of-Flection to 

TREAT DECREE AS MONEY DECREE. 

SUPREME COURT OF CALCUTTA-DeCREE OF. 

TRANSFEREE OF MORTGAGED PROPERTY PRIOR TO 
SUIT BUT NOT IMPLEADED THEREIN. 

Validity of. 
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Decree in-Accounts-Direction to take. 

S " 

n 11926) 62 M. L. J. 407. 

S nultlrfA'lT !* 1 ,cdependent b «*een 
g !*~ l n,onnl advan « d 

. by aj °ngagee under- Deciee for 

w - - - 

*• ,£i “'«*■ in mi. 

•<£■££ fcT fT ,hi,d 01 

’. *■** 10 Pfaintilt * brilber «.f jn .ipt,. 

w&AJSJr 4 * *£*■ ,o 

• it mi, I wind that no lomxkiatron pa»cd fnr th- 
and that .be defendant. A. had alnay! Urn ready t 

h “ pjM ,/,u ' ,tai fi* 

Uuu MDufiaS\ N v kAJB ^ !> lm ^' m * Ust,) 

_ , 24M.LJ.355. 

_in-Appeal against. 

Cemprorerx of by ,omc uf part*, only-LW 
in terms of. again.! all-Appeal againat-hion. Z 
panre* 10u^prc^iK-kishtoT MOKlG aGE-Suit 
10 INFORtE-COMPROMISE OF-SOML OF PAKHES 
—(1926)62 M. L. J. 407. 

-VOuki 

d ""* p S by title paiamouBL ^ C J 7 c oTjft? 
s. 110, para, i—sub/eci fiaiur of appeal-Valuf 

OF—MOklGAGE DECREE. (1916, 431^187 fig? 

Decree ln-Compromise of wit S wme 8 JI (493, ■ 
parties onlF-Decce in Urm, of. JSSl 

(1926) 62 M. L. J. 407. 
Decree ln-Conslderatlon for mortgage. 

Failure to prove—Decree to be poemI in «a** .J c.. 

>JSSKgT SWT T0 lN>OKCE “ C ' UNS, DtllATION FOR 


owe-vlMtolpM° f Til! 0 det, *f ^ d41 « of later 

o K .«u.-E« ra .io“or W,, * 08I(,) - 

APPUC.UIUN FOR, ON FOOT OF PARTICULAR 
DECREE-DISMISSAL OF. 


-- —UE. 

^ t gf?v«r 1 £? m *”*-** 

EJKUllOS MOCmUNCS^JOHc”^ 

(nil,HI A.37(H). 
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MORTGAGE-SUIT TO ENFORCE (OR SUIT FOR 
SALE ONMCmA/.) 

Decree in-Exccutioc 0 MtV. ti.) 

ATTACHMENT in. 

- ’Uttr iwhilmoiti—IXiitt for—AtUikmt# in rr- 

t.uhon f/—,\\ttiulf - /),- r,\ for ttth.r tm/j/mch— 
Allatkmtnl i" mtnlion of. inhiHin*. 

In pursuance of a decree foi a <*b( then dwe under a 
mortgage. the mortgagee decieeholdcr attached foci 
villages of the ir.orlg.ijoi. For fir>h instalments and fresh 
arrears of intere*t accrual due under ifur *ame nuatgage 
the mortgage* *ub*equently olnaincd another decree, and 
applied for a tale of the same four village* without any 
preview* attachment. Ii appeared that the four village* 
were Mill under attachment in execution of the 61*1 decree. 
The Court made an order fur sale »i«huu* a fresh attach 
ment. On objection taken to the validity of the order for 
vale on the ground that there wa* no attachment pii.a to 
the said order. kt/J that there wa* no sih*tH»r in the 
objection ( 2 « 0 - 

The four village* were under attachment at the *uil of 
the »ame creditor, and to enforce a porti'O <«f lh**uw 
deist, which had accrued at an earlier period under the 
same instruments of mortgage A *econd order for attach 
rnent would be an empty formality, awl there i« no rale 
which requites it (26). (Lord /foUowt.) DosiBtl r-. 
ISHWARDAS jAGJIV.tNDAS. 

(1891)181 A 22-15 B 222 6 Sir. 10. 

-Nrecoil 1 for. Set EXECUTION OF DECKEL— 

ATTACHMENT IN—MORTGAGE DECREE. 

(1891) 181 A 22 1 26; 15 B 222 

-Practice of. St MORTGAGE—SUIT TO ENFORCE 

-Decree in-order absolute—NEC iwnv ior. 

(1922127 C W. N. 275(279' 

OBJECTION TO- SEPARATE SUIT RAISING. 

- Maintainalilitt—Jtindtr 0 / nhtr Hun gin to 

i’S'tr iur HHiltr .S’. 17, C. /’. C. 

On an aojdic.nion made I«m the execution I a decree for 
sale, appellant, the reprc*entati«e of the defendant, who 
had died previously, prc*enttd to the Court executing thr 
decree j petition of objection* under S. 214 <4 the C. P. C. 
of I8H2. Some of hi* objection* were allowed, where of 
his were disallowed on the ground, amongst other*, that he 
had failed to *upport them b) sullkienl evidence. In a 
suit subsequently filed by the appellant rai*ing the same 
objections to the execution of the decree for sale whi. h had 
been put forward in his petition of objections and which 
had been disallowed, it/1 that the suit wa* barred by S. 244 
of the C. P. C. of 18S2 

Two persons, who were not parties to the previous suit 
or execution proceeding* were imploded in tire subsequent 
suit without any foundation Iwing laid by reliable legal 
evidence for impleading them. Ht/J fnitk.r that the 
joinder of those persons wa* merely an attempt to avoid 
the bar to the separate suit provided by S. 244. 

The questions raised in thi* (subsequent) suit could have 
been and were raised under S. 244 of C. P. C. of 1882. and. 
whether then raised or not in appellant’s petition of objec¬ 
tion*. they are questions which relate to matter* which by 
S. 244 it was enacted "shall lie determined by order* of the 
Court executing a decree and not by separate mi." (Sir 
M* Bdgf.) AMEER CHAND r. RAKSHI HvRIHAK 
PR ash ad. (1915)2 L. W. 257 - 32I. C. 354 -* 

SO M L. J. 238 

POSSESSION GIVEN TO MORTGAGEE IN. 

-Redemption right of mortgagor—Effect on. Set 

Mortgage — Redemption—suit for—Maintain¬ 
ability-Mortgagee’s PRIOR SUIT TO ENFORCE 
MORTGAGE-DECREE IN. (1873) 13 B. L. R. 205. 


MORTGAGE-SUIT TO ENFORCE (OR SUIT FOB 
SALE ONMtV»/./.) 

Decree in-Execution oi—(Conti.) 

Sale in. 

- An punt olio* .«/ >k*u or mortgagor ktfort—BtatM 

of— Pnrtkaitr'i ligkl /••. 

To a suit to enforce a mort;age. B. one of tie mortgagors 
anJ A*. the rtp-c*e«uiive in interest of another mortgagor, 
•ere partie*. Pending the suit the points in issue therein 
■etc referred to the mUtraiMV of a named person. B was 
a parly to the agreement for reference, but K was not. The 
arbitrator mad* an award, a decree was passed in accord¬ 
ance with the award, and in execution thereof B's intertit 
in the mortgaged property was sold. It appeared that B 

h id pmhMr A "'»"«««« •" lhf P 10 ; 

nerty. (hr a qur*tiun arising whether the execution sale of 
ir< *intcrc*l ic-*eJ not only hi* original share in the mod- 
-aged ptuprrtv Ih .1 ahOthe 'hate purchased hy him fro® K , 
k 'J that /r. .laic included whatever he took by convey¬ 
ance fr-.u A* (.V.), (Lord Duty.) KHIARAJMAL r. 
DAISL (1904) 321.A. 23= 32 C. 296 <3156)- 

9 C.W.N. 201 - 2 A L J. 71 - 7 Bom L B.1- 
1C L.J. 584-8 8»r. 731 

-Lailci decree *opcr-c-!n! by later one tosameefl«t 

-Sale in execution of. after date of later decree-VaMity 
-Prejwfi c- Alcove of. Stt EXFCUTION S*IE- 
MoKlGvGE—DiCKKI ON FOOT OF—F.AKLILK I>FC«E. 
ETC. (1917) 45 IA 51 (59) - 41M. 403 (10910). 

-Exonerated defendants—Interests of. if pi»u»™ 

»alc—Their nan** nut actually removed from record. Sit 

Execution Sale-Moktc \ge- Dickie on foot or 
-Sale in f XECimON. (1904) 32 L A 23(56)- 

32 C. 296(315)- 

- /nit,til fiunnr nnJtr—Morlgtgt in m HfifHr- 

/nl.rtHof m.'tgagar in anititr togatily if t* ,u, ~ K [ 
grotnUUUi tf mortgag r A irtiti lo mortgjyt mt-ht* 
of. to fn. ihtu tt'inlt-n■fur.kaur'l hilt. 

One Ka*im pur. hared a 15 annas 6 gundas share i" j 
iin prope rty iii the name of his wife. A’O. Ka‘im di« 
in IMI. having, anwmg cAhtr heirs, the said Aso who 
entitled U. a 1 anna IS gvmda* 5 cowries share in 
pertir*. and Karam.it. who was entitled toa5aitn» 
gunda* 15 cowries share therein. In 1882 Aso executeo a 
motuiari grant (or grant at a fixed rent) of a 4 an 
*haic of the property in favour of Jaggu. and m 1W • 
executed a similar grant of an 8 annas 6 gundas share » 
favour of K.-ramat afore-said. In 1884. Jaggu and**" 
mat mortgaged their ntokurari interests under w 
grant* in a 12 anna* share of the property to the P“*'‘ ’ 
Plaintiff imtitute I a suit on his mortgage and oWaio" 
ju*lg«nent bol ling that he was mortgagee of a n>o** 
inter*-*! in a 12 anna* *hare of the property. In ««■" - 
of the decree in the said suit a 5 annas 15 g» ndas J'°J (h< 
*hare of the property was sold aid was purchased ) . 
plaintiff himrelf for a *um which more than covereo 
•imount of hi* mortgage debt. In a suit by him 10 ** 
possession of the *hare sold to him. it was conw*^ * 
person* chiming under the said Karamat that !* ^ 
the property was conveyed on the potchare b) , 
oaK a benamicLr of Kasim, that the grants of 
1885 did nut therefore vest in Jaggu and Kara«n» 
than a mokurari intetesr in a 1 anna 18 guf* > ^ 
share, being the -hare to which Aso succeeded on ™ , 

of Ficr h.‘baod. and that plaintiff could, by his rrortga? ^ 
estcutior. purchase, acquire no higher right. ^ 

ins the contention, that it by no means concluded ^ 

Karamat. who was one of the mortgajW* . 
plaintiff, was entitled by succession to a p» c P^ ,ar '_ rt| -e 
in a 5 anrus 14 gundas 15 cowries share. ,is 

doubtless recited the grants of 1882 and 18«. 
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MORTGAGE-SUIT TO ENFORCE OR SUIT FOR 
SALE ON)— {OutJ) 

Decree In-Executlon of-(£**/.) 

Salk in -l Cwd .) 

made upon the fouling that a mufcunri interest in a I* 
annas share had been duly created l>> tl*>.- -rant'; and it 
purported (c* convey a 12 annas moLuraii 'hare. la the«e 
Circumstances il is not imw open to an 1 , p '.a cl miir 
under Kiranut to dispute that »h»- •* rtga*.* rttv.iiinj . .j- 
'«/ed to the plaintiff a nvkurari inle'e-i in at Jci't th 5 
annas H gundas iScuwiies 'hire to whi- h Kir am rt wa» 
entitled by succession. Further all the prr-on, claiming 
title under Kara nat were plnfes t<> the nr I'ga.v ' ii. a i<l 
are bound by the device for tale, and it i*iUirt«uer»ot .ocu- 
petent to them to dispu'r the title of a p> J, >•>■, arsVr th it 
deem. {ViuMut Ore.) R&iiXimk: HtWLviSi n 
LEAK AT IIOSSEIN. <1919) 11 L W. 211(2115)- 
23 C. W N 811 501 C 678 

-Legal rrpretenla.ite' of ckseand m atya;, «- - 

fciidant— Omivsion to impkad «>n< of. in suit—E t.Ue of 
deceased if bound by ».fe in c» e of. SW EXMTIIdN 
SALE-MORTGAGE—iHCRlfc ON FOG| Of-S.ll» IN 
EXECUTION OF—1.1 CAI. RFPKlSE^TATIVIS. ITT 

(19011 321 A 23 ' 31 ) 32 C. 296 ' 3 X 3 . 

-Mortgagees purchase at—Effect of. ■>. mortgage*'* 

right of rvkinptinn—Transfer of Property A.t—IV r« r t 
in accordance uith. AW MOKlGAGt—KuiLMNiON—Sun 
for—Maintain am MTV—Mortg u;r is pkiok soil 

TO ENFORCE MORI GAO.—|)H KEK IS.JWf IN. 11C. 

( 1917 ) 151 . A 54153 00 ) *11 M. 103 (410 l) 

-Mortgagee** pun ha* at—Ixavc t«. hid-hrr.ha*e 

uifh and without-Effo.i-Uhtin.lion, A.v C.P.C. i.| 
1908,0.21. K 72 —Mortgage wcrw h>n.kr. 

( 1889)161 A. 107 ( 111)-16 C 682 ( 692 ) 

-MntipfwS NkIm tl-tohofth dht-tfdl ( 

of. jA-MoRTCACE-kEiaMmoN-ktCHr o»—S uit 
10 ENFORCE MORTOlCL-DFCRU IN-SAL! IN I X» 
CUTION OF. AND ETC. <1920) 17 IA 91 ftt)- 

17 C 921 '930 1 ). 

- Martfiifx'i af-I.Wrfr 

N.V r<p«uMt4 *n rt, trj—fit- /. 

Where by reason of private purchases »f the e-jiilj of re ( 
demptiun in ih mortgaged prop rtio made pc . mg a siit 
to enforce the mortgage, the RMrtgiff • 
cd on each rule of tl*- reentdin pt»rei5 retaken b»f»c 
cute the decree obtained in the'ih ‘ U, ibat A|*ieh**| 
of the properties by the ■M frtfr’ •«' 1 * * Wl «*cu 
lion conferred m> title on tie mtul^gre. {U*4 D*ttt.)\ 

Chutterfut Singh ». 'Iahahaj Baimixwr. 

( 1901)321 A. lfll) 32 C 198 ( 216 )* 
9 CWN 22S 2 ALJ.lC 0 - 8 Sar .713 
7 C L J. 395 10 Bom L R 262-3 M LT. 311 

18 MLJ 125 

-Mortgagor dead before -ait—Suit agiiwt miiV4 heir 

of hi. who was not his l-gal repr.'-Malic- r-pr^-ntt.1 lij a 
person not hi' legal guardian Validity of dc r»e and sale 
in case of. St. EXECUTION S»I.E—MORTGAGE—DtCRI E 
on foot of—Salk in execution nr—M ortgagor 
DEAD b: FORE suit. <1901, 32 I A. 23 '36) 

32 C 2960115 ). 

-Order fi»r. Subject to mortgagee’s rights under prk-r 

decree on fool of an-aSer mortgage <4 '..me pnp-ity— 
Validity of-0’>je tion H H tf M appeal-Maw 
Uirubility for first time in. Stt I’RIV v COUNCIL—Am \L 
—NEW POINT—PERMISsIBILm—MOXTG tGF_ 

( 1891 ) 18 I-A. 22 ' 26 ) 15 B. 222 

- Pn'ftrty ml imluJ/J ,n mrfpigr-SJt *f—Rt- 

mtdy »f martcm»r in eaie rf—Smt frah qnrh. mny 

fnrthauPt title—,Vjinlainahhlf-~C. /». C.. S. 17. 
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MORTGAGE-SUIT TO ENFORCE (OR SUIT FOR 
SALE ONMf.**/./.) 

, Decree in-Execution of-(CW.) 

' Sale in-<C.**^.) 

K»«o if property at* included in a mortgage is sold in 
exe%utKsc .4 a decire thnem. yd if the certificate of safe 
fvirJ to the e.evutr hi puicha'er clearly include' that pro. 
W » ?>»**** * hereof, it i» not oix n to 

the .ou.t in a '-.l-H-quent >ail In the mortgag.H’s repic-sen- 
tame !•« kol I Hut the p.o,xny did not p, V s m,Je, »(*. tlc . 
cut^m vie Invame rt «a« not insluded in tire mor Igaee. 
I>.e n>H!ga«or « l.is r^rrsntativejf he feds aggrieved by 
the mduMua .4 the p..^^ i n tlx sale in execution, ought 
intake W . 1 flMe'tep. in pt.rmlings in execution of 
the nwtgagc desire; but. if hr omit. |» do >o. tfe r*,. 
sha^r oaght ex«qit in .feateax-s, to l« harassed in 
hi.p.vs^.byd.'patesari'ingyTars after his purchase. 
(/, <J hn kmj'ttf.) RAMABHADKA N \ll>noK aIHRI- 
v »Slvji N’.UCkOt. (1921)481 A 155-41 M 183- 
1921) M W N 371- 14 L W 125-30 M L T. 3l- 
21 Bom LR 692 AIR 1922 PC. 252-631C. 708 

-Ibopoty passing umfei-Onificaie of >ale-Pro. 

peity.l rly ra lMbsl tn-ki'ttMion of. by reference to 
—reimisMbility. Set tXICUllON SaI.K-CeR 
TIUTAIFOI SAU-M'.RICIGE I»kCREE. 

. < *•*!) 481. A. 155'44 M. 483 (488). 

-—-kedempio'. rxins not impfcaded in Mil 

—K.;htfJ. Stt MOKICAGF—KlDLiiniON—RIGHT OF 

-mu TniNnmci whogage-Perionsnot.etc 
'1920)471 A 91(96)-17 C. 924(929). 

- RedcmpiK* f<f'>re and aftri-kighl of. Stt MORT- 

g t* l —k»u» *tpTi<»N—R ight ok-sut io lnforcf. 
\i4«iG\cr.-l»TRM in—Sale in fxkcutiun of. 

(1890) 171. A. 201 (2112)-18 C 161 (178). 
Decree in-A. /«./. deetee ataintt all defendants 
- —Stttin( fiJf r f, tl tftinu itm.—Rtlnt/ and 

<.,**/J,. rttipmu 4l/-Efttt~f„„ J t „ t( ,f mtrffd 

A *uk up* a mottgage cxe. oted by the manager of a 
y>:«tll:., , t4H.il, w„ inslrtutcd again-t tlx ..Hutgagar 
Ml hr* two xms. wd «as dccrw .1 fj pttlt against them. 
Tb.lo rttaas ub..t J uently made -b*lute against them. 

«>» an appin oinm by one of the sons, tl. c tx putt decree 
•a* *« a*idr as against him. and the suit was re- 
trie* At the re trial the other son was not allowed to 
appeal; Lot the decree pa-*) on the te dial was neveithc- 
fe-sac.urp.rhrt.s,ve decne against allthe menders of the 
fj’mlr. O'lo r g rhe *n «W »*' n-it alkmrd to appear at 
'«‘"' l An "»ide fur an order nuking the 

s-l^utnt decree absolute was -ppoxd 1^ the son who was 
not alnned to apoe-r at the re trial, but his objections were 
di-al^l. the High Court huMing that there was a merger 
by the 'C • O-I dr rce «4 the first and that the latter was im- 
P^-'b *« 1^ the former. 

Their Iw bhips obxrsed that they did not affirm the 
app’rcalM. in the High Court of the doctrine of merger. 
Wh*r in a gwral -mi* .4 in the sense of a *wr uriuita 
(IR sjWANT I’RASAt) I’ANDK t. kAM 

kAlsNClR (1915)421 A. 171-37A. 485(4941* 

20 C. W N 35 23 C L J. 55 (1915) M. W. N. 736- 
2 L W. 671 = 18 M. L T. 173 = 17 Bom. L.R. 764- 
13 A. L J. 937 - 301. C. 819 - 29 M. L. J. 165. 
Deciee in-Form of-Tunsfer of Property Act- 
Non-confoinity with provlsionsof. 

- li’kit jm-i.Kh It. 

In a suit be safe 00 a mortgage, the decree made was in 
the following terms :-|| is ordered that plaintiff do recover 
Rs. 10.891. ugether with further interest at 6 per cent per 
annum from date «4 plaint to date of payment and costs, to 
be recovered freflr the first defendant pcrx,nally. and by safe 
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MORTGAEG—SUIT TO ENFORCE (OR SUIT FOR 
SALE ON 

Decree in-Form of-Transfer of Property Act'- 
Non confoimity witn provisions ot-X.md.) 

of the mortgaged property" //,/</. that the decree did Mt 
comply with the provision* of the Tian*fcr of Pn-peity Act. 
1882 (5*1-7;. {Sir I'hn FJ&.) Gasap.aTHY MuDaUar 
KKISHNAMAC HARlAk. (1917) 45 I. A. 54 a 

41 M.403 (407 8)-22C. W. N. 553* 
20 Bom. L. R 580 = 23 M L T. 198 - 27 C. L. J. 367 = 
(1918) M W. N. 310-16 A. L. J. 353= 
4 Pat. L. W 310=8 L.W 427=41 1 C.K5- 
34 M L J. 463. 

- Oh/iilien to d,v/n,<u •»*•/ ef-Time fee toil*;— 

kiJiMftiw mil frn*—MaiHij,»Mitj .•/ /». 

Where, in execution of a decree for *ale pa**.! by a Court 
of competent juii*diction. the moiqp-cd propnty wa* v*l 
-ml was (Xinhateil In the mortgagee hirmdf. 4.77. that the 
defendant in that >urt could not institute a fresh suit for 
redemption of the same mortgage, on the pound that tke 
decree in the prior *uit was not in accordance with the pro¬ 
vision* of the Tran.fci of Pr<i*ity Act. and did m* ikte 
fore bar their tight to redeem 
As the auction purchaser wa* the mortgagee him*clf -ml 
therefore a party to the suit, the que*t:nos raided m the sub¬ 
sequent suit could have been rai*eJ bef.ee the *a!.- (to the 
mortgagee) was confirmed, and. if w> rabed, «oukJ hate been 

determined by the Court executing the decree in the prke 

suit (CiO). (JTar Jehu £/-z.) GaNAPAIHV Ml'DUItRf. 
Krishn.vmachakhk. (1917)451 a 54 

41 M. 403(411) 22 C. W. N 553 20 Bom LR. 580 
23 M. L T. 198 «27 C L J. 367 = 
(1918) M W N. 310-16 A L J 353- 
4P. L W. 310 - 8 L W. 427 ~ 44 I C 855- 
31 M L J. 463 

-Sale in ciccqImi of such rlecrce—Mnrtg^ce'* p*. 

«ha-c M—KfetOf.OO redemption right of neelgape. S.v 

Mortgage—Redemption—S un m)k-m.untunari- 

LITY—MORTGAGE El I'klOR M IT 111 ENFORCE JlokT- 

gage -Deckel in. not in etc. 

(1917) 451. A. 51 (59 60) = 41 M. 403 (4101). 
Decree in-Inwlvency of mortgagor pending suit. 

Foiecliwire decree oUainesI against inwhent with.,! 
impleading mmer-S«it *«b*cq«ent by recei.er lo*t as-de 
—Maintainability. Stt MOkTGAGOk-SuiT To enforce 
-Insolvency of mortgagor, etc. 

(1927) 541. A. 190 (194 5)-54 C. 595 
Decree in-Interest allowed by. 

COMPOUND INTEREST ALLOWED BY BONI—SlMPLF 
INTEREST OR. 

CON TRACT RATE-INTEREST AT. 

Date fixed for payment. 

Decree-Date of—Kate of interest up to. and 
after. 

Future interest—Date down to which, ai.ia>. 


MORTGAGE-SUIT TO ENFORCE (OR SUIT FOR 
SALE ONMCci/7.) 

, Decree in-Interest allowed ly-(C™td.) 

Compound interest allowed by bond-Simple 
interest or-(CV»».'< f.) 

ling the claim of the ;>!aintiff. The petition ran thusIt 
is prayed that the claim may le decreed with costs and inte- 
rt*t for the period of pendency of suit, as well as intntet from 
the date of dereeto the day of leahration on the entire 
amount of decree, rrincipal and interest at 1 per cent, per 
mensem, as per conditim s set forth in the bond, the ba‘is 
of the claim and costs, against the property mortgaged in the 
The nriler made thereon was in the folSowing 
ternsThat the ca*e be decreed in accordance with Ike 
petition of admi*«ion of claim.” 

H t /J. th -t there wa* nulling in the language of tbedtcrw 
of |911877 which indicated an intention of altering tie 
contract made Iiy the hood, and that the High Court media 
thinking that it gave only -imple interest at 12 per cent, from 
h* dale on the amount claimed in the plaint of that suit (4). 

The term* in the body of the decree of 19 3-1877 are such 
as to intiodoce all the conditions of the moitgage. Tie 
claim is to I* decreed with cost* and interest for the period 
of the pendency of the suit, a* well as interest from the date 
of the decree to the day of realization on the entire amoont 
of the decree principl and interest at I per cent, per 
men-em " as per conditions *t forth in the bond." No* 
the condition of treating intereM as principal, so as to cany 
intend if it were not paid by a date mentioned i" «•>* 
Iwwl. i* ju*l a* much one of the condition* of the lend « 
>ny other condition therein (4). (Lard HMeeu) Gl'NC.t 
I’ERSH »D SAHI1 r. I AND MORTGAGE BANK OF INPI»- 
(1893 * 211. A 1-21 C. 366(373 4)-6 Sar. 383. 
Contract rat t—I nterest at. 

-Date of de.rre—Right to vtcb rate up to. St/ M0RT- 

CAGE-SUIT TO FNFORCE— DECREE IN- INTEREST 


WED. 


Preliminary decree—Intfrestxot ai lowed by. 

COMIOUND INTEREST ALLOWED BY BOND—SlMPI E 
INTEREST OR. 


‘Tm. 


Hy a mortgage Irond the mortgagor* extracted to par 
interest at 12 per rent, and that if they did r»e* pay it they 
would. •• after the expiration of 24th .Win. pay interest <* 
the entire amount of interest not paid (treatii.g it a * 
principal) at 1 per cent, p.-r m-n-ern. regularly even year all 
along till the repayment in full of the amount coiered by 
this bond without any objection whatever.” 

On foot of that bond, a decree was. on 19 3-1877, nude 
by conxnt, and upon the petition of the mortgagors. 


allowed by—Decree—Date of. 

(1921) 48 C. 839(843) 

- /hlels Aid merit u«w is rntilltd le. 

In a *uit for sak on a mortgage, the matter remains_in coo- 
trart till the period fixed for redemption by the ncehmmary 
decree has expired, and the mortgagee is entitled.** 0 '* 
the date *o fixed for redemption, to interest at the rate** 
with the rests specified in the contract of mortpa*^’ 0' f 
<L 'd Pli/limert.) JAGANNATH PROSaD SlNGH CH0»- 
DHl'RV r. SUR AJM AI. JaII.AL. (1926) 64 I AT- 

64 C 161 = 25 L. W. 685-29 Bom. L.B 7W 
25 A L J. 23 - 4 O W N. 46-- 991-C-W- 
31 C W.N. 390 - 8 Pat. L T. 173- 38ML.T. 73 (P-CJ 
AIR 1927P.C.1--62 M-L J 373 

- fhU ef r, •»/i hi lien —A7 f4/ le mt* rail '• 

Simp!- msrtfjt t txftuud hfert T ran, hr ef Prifiri] - 
sn! afUr—Dnlimliev khrttm taitief. - 

Q*rr<- whether the fact that a simple mortgage, toe 
to enforce which b hmught after the Transfer of PkJ* ’ 
Act. wa* executed brfore the Act would prevent the 
tiun of S*. 86 and 88 of the Act to the case and whern 
the'Coort decrerirg such a suit is not loond to 
contract rate of interest up to the date of rtaliration I 
The discretion giren by S. 209ofC.P-C. of 1 , 

judicial dbcretkm to be exercised cm P*!* 1 . .-’L 
grounds. The legislature has stated what should t* 
role in suits of this kind, and the Courts cannot havet *' . 
ter guide to their discretion ( 182 ). (Lerd 

RAMFSWAR KOER r. SVED NAWAB MEHD1 J.. 
KHAN. (1898) 251. A. 179 0 .» 

2 C.W.N. 633 = 7 

-Ss. 86 and 88 of the Transfer of Property A« « ^ 

cate dearly enoueh that the ordinary decree in 1 
enforce a simple mortgage should direct accoonts 
the rate of interest provided by the mortgage op to 


indi- 
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“ESSES? ENT0EC£ ' 0E *» "* SH,T TO ENFORCE .'CE 30,T POE 

of realintion (l8l 2). (ZWittAUv). RameSwaR Koer , FIXED F0R PaVUENT * 

r. SYED NaWAB MEND! HOSSEIN KHAN. after-Ann! of-Pmnr „f Court. 

(1898) 25 I.A. 179-26 C. 39 ( 45)= JV £ J*** °P°" a "“"S** i» i< quite competent 
n . . . 2C.W.N. 633-7 S»r 413 !??.!'"*** , *> olrt ,f * *7 «** for pay. 

SaSfeK? 1 -*» " ; SSSSmST* **"* "'"**** • 

The quwion as to the date down to which the mortgagee '/ S ' '** Trwfcr 6f P'W Act could be looked 

... ” . *** "**«! '**'«** quite detached from other legal 

o»^era'm* it would be hard m construe it otherwise 


• .* , - “ v "“ *» montagee 

in a suit for sale on the mortgage, is entitled to htt*M at 
, 1 h ( ^ on, i ia «• mm I* determined hy 0.34 of CP t. 0 f 
JJ 1 • Th » ■*. foe this Uftkabr rase of mortgjgK. 
differ from the genetal provision of S. 54of ih< foie. >„<. 
if *>. the parti'oUr avoids the general (2 3) (Lord Pi,/. 

Jacasvath Prosad Singh ('iiovdhurv 

SURAJMAI. IaIUL 

(1926) 541 A. 1-51C. 161-25L W 685- 
25ALJ. 23-4 O WN 46-9)10 686 
31 C W N. 330 - 8 P LT 173- 
38 M LT. 73 - 29 Bom. L R 752 - 
A I R 1927 P C. 1-52 M L J. 373. 

— Dale of suit—Ri (it to inti rat, nf to. 

In a suit to enforce a mortgage the HgH Court altered 
the decree of the Sub-Judge by giving iothc|4imiiff ime 
rest on the mortgage amount at 5 per cent, per annum from 
the date fixed l>y the mortgage deed lot payment to the date 
of its decree. In the mortgage deed it wav covenanted that 
even if a suit wav instituted. intrfUst should be paid cn the 
whole or part of the prin ipal amount at the rate of R v 
1-8 at. tier cent, per mensem (I* ixr cent. p« annum). 

/Mr that the de.rcc of the High Court should be * 4 ri»d 
l»y giving interest at the rate provided for by the bowl 
instead of 5 per <cnt. up to the dale of the institution o| 
the suit (126). (Sir R/tiard CW4) B.U.GOM ND D« 
l>. NARAIN I.4L 

(1893) 201.A. 116 • 15 A. 339(352) ■ 6Sar 313 

— —Fint Court's J/frtf—Azvrd of i* A raft .••// •/ u. 

In a suit to enforce a mortgage their I <*d<hip* decried 
compound interest cm the principal at 2 per cint per men 
sem (U. the contract rate) from the date of the execution 
of the bom! until the date of the decree of the Court of 
First Instance, ami allowed thereafter simpie interest at 6 
per cent, per annum up to the dale of realisation. (/*rd 
Slaw). RACHUNATH PRASAD*. SaRJU PR'SAD. 

(1923) 61 L A 101 (108 9)- 3 Pat. 279 - 
AIR. 1924 P C. 60 --22 A L J. 105 = 19 LW 470- 
34 M LT. 57- 26 Bca. LR 595^ 
28 C W N. 831-11 0. L. J. 122-(1928) M W K. 638- 
6Pat.L T.72 2 Pat LR 87 - 821C. 817* 
10 O. and ALB. 1395 46MLJ 610 


- Six mtnthi for mert (.,(,.- it tntit/td to-Su 

months from date of original or affcll.it, dt/r^-AM-m 
an'/ of J/crtt on affc.il-Variant, th,r„f~/),it,mtim. 

Where the decree in a suit for sale on a mortgage is 
varied in appeal in favour of the mortgagee, the date whm 
the contract of intcres* expires is 6 months from the dace 
of the appellate decree and mx 6 months from the date of 
the original decree. 

S,mN, the dale might be 6 months from the date of the 
original decree if the decree and judgment of the Court of 
first instance was one which was affirmed on appeal (4). 
(Lord PhtHtmore). JaCANNATH PROSAD SlSC CHOW 
DHURY V. SURAJMAI. JaILaL. 

(1926) 641.A. 1 -64 C. 161 -26 L W. 685 = 
26A.LJ.23-40.WN 46 991.C 686- 

310.WJf. 390- 8 P. L T. 173 = 38 M L T. 73 P C. - 
29 Bon. L. B. 752-AIR. 1£27 PC. 1 


„ _ .. ,-— »■ Koi'uueii otherwise 

JSL5T'"* !hc light to interest up to the 

^ingtheuniver. 

^ da«e amI^iT^; j **** 1 ** 

vear a'iJr .hl r f r * *r*«. «»-ominuance for 
'if. T , ^ fr Aaw * Ifc* manifest 
,-of .the^nfanyapps'en, , e ,«on for upsetting 

H « »T ty "‘ A k ofS - V h is,«Cc 2 

« ** alternatively Jnd 
C ! r - ^''id-hips 
/lit \ x? from ihvt view (45). (b.d 

//• **.) ' ! ' H '^H2 ? HAPtm.R: I'A'I KANNO 

e r, 1 A- 35 - 23 A. 181 (193) - 

6C W N. 137 3 E:o LR.51 -7Sar 792. 

Ih1,1 ,hj| «■ - J«r«e for 
r T,jn r'" P,0pp,, r All Il*c«.n 
s 4 pC,M ' k V° nd Ik d.ve 

tkdTSnTd,;! " ,uv! U * i,hin * W*Uom 

nX T? lhr Cm.,tarnl held that 

JThT^. 7/"y an S d0p, ;" h f '! 1,f&hhc ,clli '*’ion 

(L iuuant Singh p. 

A MOI.sk RAM. (1905)28 A 223- 1 MLT. 65- 
3CLJ. 85 16M L J ICO. 


-fn/rrf* dUr r A,*rd of-P.t.sr «f (\mrt-fia U 
4 *+•<* to k t/UW. 

Au.ud.nt to the true cwNrurtkm ot S. W of the Trans, 
fe. of Pretty Act th. Court has power to allow interest 
a« he t««.rt rate after the d»tc6xi-l i» paynnnr. 

S*rr,, tf fiat fr-tr.. 

TV weeds of S. 209 of C.P.0. of 1*82 are large enough 

&nS t Jis* ivs t n* io ' hr S* 

fu • ^ f l mi> l * '.k' «k legislature -or,si- 
r ? hr t*'? 0 * '!* Co, ' , s*° *"9* after the 
V s "^ cw ? ,l r P* 01 '^ or preserved by that 

Sd^t «iT 0 n C • E r TT :3 ' y - °' !l k 

2“ Jrl ol ‘k Transfer of Property Act 

SEJfSS, r 'Z ^ in, r ^ 10 *k 

pra<t,fe i ‘«hinterest. Thedi.ee- 

,0 *k Patio contained in S. W of the 
Transfer of Pr.jp'n, Act ,a„m4 1^ read literally, because 

L^rr h,w a finii a " j "‘ ,n^n, and »o' 

u Jod Jkre i« nothing in the 

in i c ' rU,PM a, ‘° king Cal cn 

in o actnni. if+rd /Arrvf.) SUNHAR KOER , SHivi 

““tM-WS \ A rVi liiB 34 c nmZ 

0 Ron L 1 l So 5 . C . L f 106 11C W N 249 - 

9 Bon LB 304 »4 A L J. 109-17 M L J 43 

UtrrH u, /a. and aftr-b't, of-Didinttion- 
T '**‘ftr of Prrffrty Atf-Stlmt *f 

«< p-w A« 

he suted m the drc.ee for principal. intei« an d 


62 M-L J 
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MORTGAGE -SUIT TO ENFORCE OR SUIT FOB 

SALE ON " 

Docree in-Iuterest allowed by—(CW.) 

U.m: hxi 1 * nm pay ifnt-(C^.) 

malkr |>-. — fiotn the domain U (iniuiiollulal 

judgment, and the lights of the mrxtgjgrv those 

foiili (| r p.rxl up a the ("Client) ..f Li. la *4. Ut •« the 
• limti"ii. in tlk timer. 

In 1 H»il In . 4/</ ilut tic Hfch 

Com! x\.i» right in 'kitting intern! 41 the loulr^l ia»e up 
toilie date five■’ foi |uyin<-nt. an I inlrml ai tlm Owl rare 
of 6 pe r cent. |* » annum on the aggregate arm* nr fr 1 , the 
dale filed fm piym-nl until icaluali«i. (/ / 

Sl'NIUk Korn r. SHIM KkbHl.v 

(1906'311A 9(212) 34 C 150*161) 

2 M LT. 75 5 C L J 1"6» 11C W N 249 
9 Bom L R 304 4 A L J 109 17 M L J 43 


•T-l 


MORTGAGE-SUIT TO ENFORCE (OB SUIT FOB 
SALE ONMtW) 

Decree In-Inleiest allowed by -M 

Future interest-date down to which. 

ALLOWED— {CwtJ.) 

JWIS fuel for payment: and (2) declared that onlhe 
iT.cnni Mi ascertained Ihc plaintiff was entitled to simple 
intoe.t at 15 jk-r Cent, per annum up to tfce date of the 
plaint, and to simple inten *t at the rate of 6 per cent, per 
janum from the date of the plaint to the date of payment 
201 2). (bid Mtrrit.) I.al.a Chhajval DaS v. Brij 
Bhi'K an I.\|. (1895) 221. A. 199= 

17 A. 511 (517 8)=6 Sar. 620 

Prelimin ary keckf.e-Ini erest not allowed by. 


le -1 

. Alter Hut the 
I /. rJ /hr. Jib ) 


DECKri —Dm.or-ktit.ov ixtirist 

' r 10 AND UTlR. 

- /tj<hv t . v. 

In a *uil ItMiifurO mmigige ib> in- . n ,,.' 

contract tale up m tlk.lat. i iu .Ln 
ralei* in the ilkniMi ••( the (out. 
NEMICIIANUf.KVIUH KlSHLN. 

(1921)48C 839(843)-U L W 391 . 
(1921) M W N. 411*- 26 C W. N. 153 
30 M. L T. 39 631. C. 901 - A IR 1922 P C. 26. 

Fitukf. interest—Date down 

TO W|||CII. ALl.'iWLIi. 

- Ihtf finJ r fiiym/Ht ./ n>f< ,-f •>- 

Cinfiwti'UJ.trtf . 

When? a tl«iw |n«td «ml*rS.MU 4 tlrTmcfn 
PiniHTty Ait awards future inlrrrd t,„n ihe rLn of tl» 
suit, anti does not« <y vbdbef the future int«r.t 
piirl up to Hate fixed for pitmen! of thedrtivtjl 4 
up to reali/ itinn. the mortgage «W- h-l-Vr i 

(lll.u.i iuiii.a I u<« ilk* I* 


i» In U 
IV-HlUl. Of 

,• . .."•••«. |. rntilirlto 

Ittlure interest up to.l.n of fedUitU*. ami m* nverelt up 
In date fixed for piym-.m .rf the *. trial mM . (l„j 
K.+trti.n.) GOKULHAS SLTM Gh \'IR tM. 

(1907)351. A 28 - 35C. 221 7C L J 233 
12C W N 369 3M LT 339- 
10Bom LR Hi IN. L P, 1 


— Fim/ J«r« allwij—Junnlutim l>< fail. 

In a krit to enforce a mortgage, the Sub-Judge, who tried 
tire 'lit. by his decree decreed interest from the institotiem 
..f the siit only on the amount of the personal rketee and 
ordered that an account should be taken of the mortgage 
•leU doc wider the mortgage l*ond. The account war taken 
I* hi* tarcovjr in oft*, who had not tried the *uit. bit. in 
puling the final >rder a* to the a xount. he did not ettfine 
l.i’n*c , f to making an order for the amount uhich on taking 
the a ount he found to be due a> the mnrlgage debt, but 
prtvc^W to award intere't from the date of the toil on the 
ammutt of th? morlglige debt. 

HM that it was not within the *ope of hit powers lo 
do m, (433). 

The saccessoi was not a Judge sitting in review or in 
appeal. He had to take the preliminary decree made by 
his predict"O. - . as it had been drawn up. He had no 
to alter it. Hi* duty wa* to take the account which it 
-n. He had power, if MMNMJ,lO<l*r 
who should be liable, and to what extent, forthecotuof 
taking the a.comt (433). (Sir/.4 >m E/ft.) SOUR ESP"' 
Mohxn siNH.tr. Htki PrasadSinha. 

(1925)521 A 418-5 Pat. 135-42 C. L J 592- 
21 A L J. 33-(19261M. W. N «' 
7 Pat L.T.97-A. I.R 1925 P C.280* 
911. C. 1033 = 50 M L J 1 


Decree In-Jolnt decree holders 


r-rt -/ J.vr.,~p4,t H rt*f 

Itim< A. V EiJ~CrJiltur ^/avvv— ft/riih. 


In a jw lor mIc on lhfpWB , 

decree directing live payment of thepun-ipal and inir.ct 
up to date of suit togpiher with ft. J fum )U ^f 
suit up to date of p .yment. The rleoee pu^t i„ l lr 
allowed the plimlilt’s enlire ,1 inr. In the partetunventiM 
the sums to Iv pm! !,v tK- ■ . • a«id1 

sale, the rlecite. howwer. provide f,„ B1( . 

mlerest up lo the tlale fixed for payment Urt no* after. 

HM that, the esamevaiioa -he ..-n. t.>h* n .y|h*i 
not the effect of « Htinf lion lh • .-eneral termsof the nioc 
p >m.Hi of the dtene whi h g Hci 4 0 piothe,bT3 
paynh-.it (/W//..H.7 , v ) MAHtkAjAHOl BH4R4m;R 

Kam Kanxo Dei. (1900 -281. a 35 ( 113 .- 
23 A. 181! 189 91) 5C.W.N 137- 
2 Bom L B 51 = 7Sar.792 

■ tit,mi H f j// i r 

The suit was „n a mortg.*. ^ whkh , 

compoum m.er«t at |5 *, cent, oer annum wi.hha|7 

,n tt ,esu.p,o.i, M k ltc ,.„ rtip 


'ifore in nfkt! .'f—Pr,Kiln'll in 

Pi'fiiity. 

Where the proceeding* in the Courts Mow result J* 
allowing future interest to one of two joint decree hoWm * 
a .jit for * «le on a mortgage and in disallowing the «■"« w 
the other. hJJ that, smh a result (yacht not to be allow** to 
stand, and that the or,hr of the High Court which aEo«o 
future interest to the one ought to apply to the other a»>; 
U rj CMm ) Lala Brij Narain r. Tejbal Bikr'> 
BAHADfR. (1910)371. A. 70 = 32 A-295* 

8 M L T 57=11 C. L J. 560 = 14 C W.N.667* 
12Bom. L. R 411=7 A. L .l W* 
61. C. 669 -20 M L- J W- 


Decree in-Jurisdlction to pass. 

- Sr Mortgage-Suit to esforce-decree i> 

—^Validity of. 


Decree in—Nature of. 


-FJtti tf. 


- rweti ft. . 

A deart for sale on a mortgage is merely a det'f* 
»■ b^ance. lhat the parlies to the suit should concor 
veying and idling the property to a purchaser (lO?)- ((* 
Jnilut Jemti.) ANUNDO MOYEE DOSSEEr DHOSBJJfJ; 
CHUNDER MOOKERJEE. (1871) 14 M. I A- JJJ' 


2 Sutfa- 457 : 




3217 


the privy council digest 


3218 


ENr0BCE ,0E SDIT r0E ' r^?r sm ,™ ™ «* -I* roH 

- .Vfrtfiip f rtik ,<r Jftrit mtrHf. - . _ "* L) 

0.. a mortgage of the year IN* a bright i. ,, . T im, 1 ? W n 618 = 

1823 (November) by the mortgage or ,i.*t ik |^„ <* 16 A. L. J. 607 - 5 P. L. W. 88 45 I C. 798 - 

the mortgagor*. and a <h-me •»Made in th * frit -m . 35 M L. J. 1. 

8-9-1825. TVde«WHlo«tlhenv«t M? r.4|>Or n>1B ,IU« ' 1 °™' "•*»<? wder w '«< >k Trarbfc, of Pm- 

account* which hail b>« taken, the >«it k«* i«««hib. •'<« fo»'be ^aleof mortgapsl h.,. the 

'!*"*•> ‘-nice,I upon the 

under tie mcUgage. and , he Ja|tw 

(&ry.4« /A/;..) M.VTkt) 

T—...me run nacii. ami (1919) 47 I A. 71a 

they were to redeem tkir \bUki Ml »hUh tky bad , „ Raib . _ ■?*,° 64 ' 367 81 - 11 L . W 529- 
mortgage to the- plain-ill-. Tkn thcdcMse-aid:-Tn.il 2 ‘ B °" L R 553 - 33 C L J. 121 551 C 969- 

the defendant* (fear off tk imm th, pt*** Mi 38 M. L J. 419 

and enjoy the 6rl<l.u„.„h ng !o(thr Inn.' of} the agree -T. rfe, A W_/., v , 

mem. On the day .m nhkh the defendant, sill pay the ’"*!?• hC. P.C. *f IW. U 

***** ,bc “ LI“ eUBp,i,,,0lbc T -w» till (he owmr of 

Jr.mfO.itIkethteol I pt (mm! *• 

the date (that will he) fixed; Md Mat therf.*. th, "* “V** ■*»$** a '' 

amount of produce Iron, ihe fixed Ate on..i.k: MU n ^ , ^^«*e«i»W at (he -it of a 'uUeqm., n 
receive the remain..* -n -.n. lortkt ikh the in!. r,.t. and * bo «• ’*••*1 '■) ik ,ak- ..r by the Acre• on »|,§f f,' 
.hould restore tk fi 11 to tk , f „ p tk Ir-t unrig .... h 

decree .poke ab.«t a date .hi.!. 6 », I. da* The .Ir-i** |, tl fc*-, , a , r ,, k 

was fixed by it. and tk flpwfeo „( tk Aue* offt-aud to rj -1 4 **9* P 4 ' « *»•» “a- Raoc - ‘ -... 

have bmonl an aorouot k.«g bra btra .4 what * 4 - *"*“* J* • "H.I .a. land on Ik- expire wJdt 
due on the mortgage, tk ***** -ijM at .my tin. ^ S J* T. V Ae, .he„ «*. -f,u p,.nE fiZ 
male a trader of IkM M - nl> At MM CM b p 1 . ^'bm.fter tk .lefradanf* right JLJ^S 

that lime, and mjuire that tk l.iid *k -M rotorej r«, l ,ht '«•'■) '*»* *- 4 h l« utini-ui-hnl." T>^» u ' 
them. omMcl in the Kulr m 0 . 34 jf.fc {£ S 

On a (|ueMiwi ari-ing as«»tk .< J nature of tk -(«*, "* - s - »•* T I*. Act. They do n..t ro , j- ' 

said decree, vklkl M van I >'•*! a* a dune '*f tk \.i of |W’ th- nrnmimilnf 

»h«l, M »b. wnl 1, tornmmm.U to> .-m'?*-« » -< C. r.C.-kkh ^ Z 

to exercue tkir right of r«drmpti.a>. or «ktkr it * a- in ^ ,hr «*«i*t»-n of the drk. Th- word. it. s gO „r 1 k 

the nature of a (u*li .. h HR afelld tk righl' I T ’’ king per. tk la. un .let tk ( P c .QM 

of the parties fiom that limr. uiih tk i,*uh tkl iky J^ aw ' J *P. Act. ;/.»./ /),„■/>„) 
could institute a * 11 'i.K 1 . : 11 i- 1 I foil // ***•• CBUUIISUPUt. * 

that :lie 4 ite nwt br RnrdrJ a< a Am. n.1 sot a. j _ (1921; 48 I A 465 f 472 3) - 43 a jm/jhi 

mortgage (68-9)' {Sir RnktrJ C^ri.) HtKlKwjt »LW 162-f 1921; MW K 445 26 C W N 970 

Chiplunkar p. Sli.tPVKjl IhikMrsjL L R 3P C 1 30M L T 175 24 Bom L p 690- 

AIR 3922 P c 11-65 I. C 1511 
«M L J. 15 


KNK.AR p. Sll.U'lhJI IliifcMISjl. 

(1886) 131 A. 66 10 B 461 '467) 4 Sar. 719 


Decree In-Order absolute 


,. , 1 * M. h j. 15 

-1»«6- 


--Application for—Kar «f. befere C. P. C. of «•- Mu -.r l.r ZVlpT. V ^ 

No mliatofTbytki t I 11 rranta \< 1 or Tbdr UnMiip> m a «atr thatu ifjift' f '' 
,a ” •* ..-. dffeaiiAAkAN £2 - • '*"*» 


1877. art. 179—MoKtts.ir.r:—DtCKtr n»»sur. 

(1914) 36 A 350(353). 

-Application for—Lamitalira. Su I IMir.UION ACT 

OF 1908. ARTS. 181. 182. 

- Efttt o! Trmftr ti Fnftrtf Ml. 5. 

unJtr. 

Under S, K9of the Transfer of hop.tty An. .hen an 
older (or sale under S. 88 of the Act it rule in faraar of 
the first mortgagee, the rr-ulgagor. or the -non.I mortgagee, 
if he has ken made lAfemM, will hare ik right to 
redeem if he pays <n ihe dale fiud h> lie dew, tk 
imount due. If such payment i. not nude-, a dr ire al>okie 
may be made for sale and h r payment 

...i:. u i f' 1 TL- .1 


^ w?j 

i 3 s.^a«"r ) •«» 

731C. 882 - 21 A. L J. 195 . 
Decree in-Personal Decree 

^-Nott TC «;^ s l - , l m , SFokCl: 


-Person* 1 . 

‘‘"WO.ulWto,, 


rcali«ed into Court. Tk action Vkn provides 'lhaV-Tk- 1-ffnt.i u * 7. ***** 

defendant's right to ruleem and tk xearhy skal kil le D.-ath .4 mo.leaf- fS***!? im l>le*ded- 

extl yiikd". T kc-MAvvMA A* l*Alfrp« AiyIhiA T ™ ■"«*• 

on the language so used .s that on the maki^ of Ik order final decrees *^.2? K- VeJmn.u.y and 
absolute the security as well as rk def.o.b«S right 10 Rccrhei. S* 1-ROViNruHiti Z '"’l^ing 

redeem are kith extinguished, and that foe Ik right •-( tie S. |f,(5l ‘ AcT °F 1907, 

mortgagee under his security there b*bMii*ed ihe rich- -P««m«w Acnr-bm!? ** 1A 190 (193-41 

to a sale ronferrrd by the deaee (133). WittE* 1 drerte nSSSSiZ. * ,ni ** , «»ded hy— Final 
HMaHt.) HIT Ram r. Sh*di Lh. 2S2L' 0(a n ^ Mortcagf- 

(1918)45I ; A. 130.40A 4O7-24M.L.T 92- SuSo^“ aixSSed 


20 Bon. L. B. 798 -22 C. W. N 1033-1 
302 


(192B) 621 A.«® (4S3)=6 Pat 136 . 
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MORTGAGE-SUIT TO ENFORCE (OR SUIT FOR 
SALE ONJ-'C mJ.) 

Decree in -Property situate in place to 
which C. P C inapplicable—Sale of-Decree for. 

-Validity .4. Sr C. I*. C. OF m. S. 17- 

MOKTtUAE. < 1919) 461A 151 f 1867»- 

42 M 813(820). 

-Validity to—Appral—MamtaiuaWitj 

for fir*l lime in. S.c C. P.<*. OF IW. S. 21. 

(1919'461 A 151 (1567)=42 M. 813(820). 
Decree in -Redemption allowed by-Execution of. 
allowed to become barred 

-—-Mortgagor* ff^li Mtii for redemption in ca*e of— 
Maintainability. 5v MoRTGAGE-kFuaiPnos-SUIT 
FOR—MaINTAIXARILII V—MORTC \tltl ’> PRH* SUIT 
TO ENFORCE MORTGAGE—DECREF IS. ALLOWING. ETC. 

<1886; 131A 66 10 B 461 


Decree in-Redempticn time allowed by 


•Six mouths' rule if in Ax tide. 


Ii b not an ab*<4ute rule of L*v that. in a viil for sale, 
the mortgagor 'h.»uW always It given a peri'd >4 0 month' 
for redemption ainl ih.ii .I 'hotter prri<d tanr<< !** alfowcd. 
(fjnf Phs/limore.) PATHUMSA AMMAl :*. KaJaOOPAI A 
MUDAUAK. (1926)31 C- W. N. 8C4-* 

39 M L T 453 25 L.W 316 -(1927; M W. N 147 
100 I C. 91 - 45 C L J. 300 = 29 Bom L B 777 - 
AIR 1927 P.C 17-52 M L J 407 
Decree in-Rights under-Surrender of-Election to 
treat decree as money decree 
-Order ahditfe—OmiwH to Man—Application for 
attachment and sale /« execution -piling -/— Pjffeet of. 

/,. who heM two PRNtgagp on lire suit properly owned t* 
one S. wed lo reewvtr the money due In him under the said 
mortgage', and obtained in that *uit a decree under S. 88 
of the Transfer of Property Act. for '.ileof the poverties 
mortgaged if the deaetal money shook! not be paid to him 
by S, within foar month* from the date of the decree. 

The suit property had already been attached hy K in 
execution of a money decile obtained l«y lum again*! S. 
On the eighth day of hi* obtaining the decree. /.. therein*, 
prevented a petition for the execution of his decree. In that 
ptlition /. alleged that, if proceeding* for execution of hi* 
decree were to Iw taken after expiry of the lour months' 
time allowed by the Couit, the decretal money doe to him 
could not be realised in any way. and he. therefore, prayed 
that the ca*e might be rendered, that proceedings for 
attachment of the propertied the jidgment debtor might 
be taken, that calc pr«lamaiioo might I* issued and date 
for sale of the properties might lie fixed by the Court after 
the time allowed, and that the decretal money due to him 
might be realised. 

On L's petition the Court made an order of attachment 
of the pr< perty in di*pu!e. and the «ame wa> accordingly 
attached. The suit properly wa* k»Iu in execution and 
purchased by the appellant*, who held a money decree 
against L and who, in execution of that money decree, 
purchased the mortgage decree held by L against S, and 
brought the viit property to safe in execution of the mort¬ 
gage decree. 

The High Court held that L had. in ignorance of his 
right*, eiected to surrender hi* rights under his mortgage 
and had proceeded to execute hi* decree as a money decree. 

On appeal, the Privy Council held, that L could not. as 
held by the High Court, be deemed to have elected to sur¬ 
render hi* rights under the mortgage. (Sir John Edge.) 
SARJU PRASAD MISSIR V. MAKSUDAR CHOWDHRY 

(1922) 27 C W. N. 275(279)= 
31M LT. 219=ALB. 1922 PC.341-* 

(1922) M. W. N. 793-731. C. 882 - 21 A- L. J. 195. 


MORTGAGE-SUIT TO ENFORCE (OR SUIT FOR 
SALE OH 

Decree in-Supreme Court of Calcutta-Decree of. 

■- — Mif ki 11I property and per sens resident in me/usil 
and nee impleaded in suit—Effect on. 

A decree for sale nude in the Supreme Court at Calcutta 
had no effect whatever m rem, as it had no effect whatever 
over the property in like* mofussil. A decree for sale could 
have no operation whatever upon the title of persons in the 
mofavil who were no parties to the suit (109-10). (Lord 
Justice James.) ANUSDO MOYEE DOSSEE v. DHOXEN* 
PRO CHUNDER MOOKERJEE. (1871) 14 M. I A. 101 = 
16 W R. P. C 19 = 8 B L R. 122=2 Suth. 457- 

2 Sir. 698. 


Decree ln-Transfcree of mortgaged property prior 
to suit but not impleaded therein. 


- Effect tf Jeeree on. 

Pci-oos who have taken transfers of property subject to a 
mortgage cannot be bound by proceedings in a subsequent 
suit between the prior mortgagee and the mortgagor, to 
which they are never made parties (212). (Lord 'Idkcrne) 
I'MES CHUNDER SIRCAR MUSSUMMAT ZaHOOR 
FtTiMA (1890) 171. A. 201-18 0.164(179)= 

6 Sar. 607. 


Decree in—Validity of. 


- Jurisdiction of Conn-Property not situate mth,u 

—Decree for safe of—Validity of-Pi git to challenge, it 
persons -.nth earlier title and not impleaded insuit- 
Fsndsng in smt that Conn had inrisdietion-DeereeM « 


The validity of the registration of a mortgage deed, »od 
the jarisfktion of the High Court of Calcutta on its origin 
•ide to entertain a wit upon that mortgage, depended upon 
whether one of the items of properly included in tbed«o 
was *ituate at Calcutta, all the other properti« jJW 
admittedly outride Calcutta and outside the local limits “ 
the ordinary original jurisdiction of that Court. The panto 
to the suit upon the mortgage set up that there was a tm • 
take in the description of the item in question. The Juop* 
who tried the suit, accepted that contention, held act 
ingly that properly situate in Calcutta was included _ in 
mortgage and that he had jurisdiction to entertain t* 


Held, that such a decision, if erroneous, could not eitwj 
the juri*diction of a Court of limited territorial jRnsdgJJ 
as the High Court on it* origin?! side, and that lb***, 
the validity of its decree was open to challenge by 
whose title was of earlier date and who were od IJ«jV 
the mortgage suit, if they could show that ■** « “VS 
mortgaged was in fact situate within Calcutta (I W JrJ. 
Mellon.) H aRENDRA LAL ROY CHOWDHURI * 

DASI DFBt. (1914)411.A. 110 = 41 0 972(9834) 
18 C. W N. 817 = 231. C.637=16Bon^.B. 

19C.L.J. 484 = (1914)M W N. ^ o 

12 A L. J. 774 = 16 M. L. T. 6=1 L M W £ jjfi, 


-Mortgagor dead before suit—Sait brough^^ 


inor heir not his L R. represented by a person 
not his legal guardian—Effect. Sec EXECUTION 


not ms legal guaroian-cnex... o« ^^-**- r vtCU* 
MORTCAGE-DECREE ON foot of-Sale in *- 
TlON OF-MORTGAGOR DEAD BEFORE SUIT. ... 

(1904) 32 LA. 23 (36) * 32 0. 296(31* 


*. C. inapplicaWd-^jSj! 

situate in-Decree for sale of. See C. P ^$*7)- 


-Place to which C. P. 


S. 17-MORTGAGE (1919) 46 I- A. ^(ggj) 


0 - 

*o). 
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““Son™,™ *"”** ;0B SDIT r0B 

Insolvency of mortgagor or b\t heir pending. 

—~—Farf/loutr( J flrtf ,*,„,,„*** - v/1 ^ 
3 r 2 ****** Wittr /.. 

N'/y to former nit r/intfJ—F.f,,f. 

Pending a s^i'o enforce a mortgage, the mortgagor 
died, and his son and heir, an undischarged insolvent. was 
brought on record as his legal repressive, and a ptriim . 

nary decree was passed againsi him. When hr learnt that, 
the Recttver, in whom the estate of the son was W el 
h ed petitions alleging that he was the proper person e*hl- 
ed to represent the estate of the insolvent. and praying that 
the court should set aside the preiimiiuiy iletree. m ate him 
a party m the soil as receiver, and try the Miit in hi. pre- 
«ncc. Taking an erroneous vim of the receiver*. right., 
hub Judge refused to make him a party, heard him w his 
petitions, repelled his objections to a final decree, and ra.-ed 
a final decree by which the son. the undkhargel in..'sent, 
was debarred from all right to redeem the mortgigH pro¬ 
perty. The receiver appealed to the High Court again*! 
the order of the Sul, Judg-, but that appeal was dismi.sed 
In a suit subsequently brought by .he |fa Mfe 

aside that foreclosure decree ami for redemp;..,-. of rhr 
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properly, ktU that the foreclosure de.rce did not romtitvtr 
rn luditala again*! the receiver under S. 11 of C.P C. 

The foreclosure decree on the face of it hears that it . j. 
pronounced in a suit to which the Receiver was Me a party 
and therefore does not oime within the rule a* to 
(ata in S. II, which only applies to matter, which were n 
issue in a former suit between the mow parties. Th, 
to make the Receiver a party to the soil cannot be treat'd as 
having the same effect as an order to the oppose dfat 
094-5) {brJ SaluiiH.) KuiChini. BiWrjff •- 
JACANNATH M tRW ski. (1927) 54 I A 190 - 

54 C. 595 29 Bom L R 882 ■ 1011 C 442 
31 C. W. N 741-25 A L J 621 45 C. X. J 514 
39 M IT 5 26 L W 2M- 
A. IB 1927 P C 108 -52 ML/. 734 
Joint tenants-Tmnts In common -Mortgage to 

two person* as. 

-Suits by one mortgagee to enforce hi. share of more 

gage—Forms of—Distinction— Error in form of suit— 
Amendment of plaint to rectify—PermisMhilitr—I>jty 0 f 
Court. S" JOINT* TVNlNTS—Tl.N \STVlJt COMMON— 
MORTGAfiF TO TWO PERSONS A5. 

(1919) 46 I A. 272(277 8)-47 C. 175(179-80/. 
Jurisdiction to entertain 

— —J arititoim of Cm't—Pr^rty **r u/mit a*rh* 
—Errmtmt /indiHf I" 'hi it H—Drtr/t hud 
Validity af—Challrnft af—P<rt*m p»,/ r /, ,«,y_ 
Riykt of. 

The jurisdiction of the High Court of t'akutia to ewer- 
tain a suit upon a mortgage on its Original Side depended 
upon whether one of the items of property includes! in the 
deed was situate within Calcutta, all the other items bring 
admittedly outside Cal.utia and outside the local limits of 
the ordinary original jurisdiction of that court. The panic, 
to the wit set up that there was a mistake in the descrip¬ 
tion of the item in question, and that the description sh .uld 
be amended. The Judge, who tried the suit. *,epted that 
contention, held accordingly that property situate in talent u 
was included in the mortgage and that he had farisdktion 
to entertain the wit. and passed a decree for sale. 

HM. that no such decision, if erroneous. could extend 
the Jurisdiction of the Court which was one of limited terri¬ 
torial jurisdiction, and that the validity of that decree was. 
on proof of such error, open to challenge by persons with 
earlier title and not parties to the mortgage suit ( 116 ). 
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litiral -in at Ik' .1—\ 7 . . 01 of the 
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out t'N„t«. • ' C 7 ‘•ORTCA0E-KENT 

11689) 16 I. A. 107 (H3 4)o 
Wi 16 0.682(691). 

Malotaloabllitjr—Res Jndlcata. 

- v 

"tot****c-Uat. A 

fSSFS&S’SsS 

°*°*4:«edated 21 - 1 .uw ,r.w *• ^Pbew executed a 

the SSac aibSI^tlS p T , ? h u ' mot 

therein. ^ ^ the dc-fendants 

“«t8Vt) agaiS. Z!l a/“a'tUkX crffoS^" 1 '!- f ' hf 
P^ta.ire. the plaintiff I** 0r re- 

" iU * 4 iB fi,0or « ** R*P. «d that ,h t SZSfZl 
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MORTGAGE -SUIT TO ENFORCE OR SUIT FOR 
SALE ON )-((’■ nJ.) 

Maintainability-Res judicata-(cv*/A) 
of til* plaintiff wj- (Wfwe laiwl. (I’l'v **t IlcUim.) 
N Mil.SH.tK I'RASAD P.ANDE r. K.AjA N ARAIN SINGH. 

(1915 3L W.454 -20C.W N 265- 
<1916) 1M W.N. 142 - 341 C 673 


Patties to 

■-IivmJ'Ctk; of moitgjgot or Kit ln»I rrpre^aiaii'c 

ptmlin, . 

. Stt 


Milt. 

-Joinder of Reviver in Ir.-Lvtvy—Novelty 
PROVINClAl INSOLVENCY ACT «»F 1**17. S. 16(3). 


(1927)541. A ICO (193 4;- 54 C. 595 


MORTGAGE-SUIT TO ENFORCE (OR SUIT FOR 
SALE ON)-(C^) 

Parties to -{CmU.) 

to whkh other mortgagees are not made parties. what a 
pane mortgagee *«eks to >ell by means of a decree for sale 
it nos the equity of redemption s.» described, but the actual 
property, blit or ho u r r , Mlfpyi (82-3). (Sir Join 
FJfe.) Mahomed Ibrahim Hosskin khan ambika 
PERSHAD SINGH. (1911) 391. A. 68- 

39 C. 527 (556 7)=(1912) 1 M. W. N. 367= 
11M L T 265 -9 A L J. 332*14 Bom. L. R. 280- 
16C.W N 505 = 15 C. L J. 411*141. C. 496= 

22MLJ.468. 


- I’.iramswtt till. -/Vi V«-< .hnunug H*Jir—J.t>tJ<r 




K. king added .i- a party t«»th«- *uit a* bavin* p.r.hixrt 
-ulr-eqiHiU to :1 k m"ttjj,igr mi .el up in. *rr» up a p. r*n<«nt 
title, ami Av • IM ." t|y hi* p^iirnia iwr-* abort 
either to lokviii or to k liHii)'*etl. I ;*« lh«t defeme 
king rai-vd the ca-ccamc on f<>i -ettkmnt of iw»r*. and 1 
tire court, finding .1 delta-e rain -1 which wa- quite foreign I 
to a mortgig- suit- di-mi*-*! K with cc*t*. Title mere, 
-eu-r.il Other pun hanr- of ntho p>rti>«» of ihe mortgaged 
property who were nude p.rlio and who ah., alleged pua 
mount title* in then-c-hc*. »u tint the «uit would have 
been multifarkui' ami u nfu vd in the higk-t degree if it | 
had gone on in tint -l» ipr. They were all di-mi-xd wish J 
cost' (1767). (t-rd H M «>< ) NILAKANT HANk.R)l 1 . I 

SUR1SH CHUKDKR \lu 1 1<\* (1885) 12 I. A 171 

12 C. 414 - 4 Sar 685 
Tk y-indei in a suit t«i enforce a mortgage of per 
son* who xt up .idier-c-claim- to the mortgajjd pt»periy 
i* irregular, and only temU toconfn»i«i(lM). 

The confu-im ari-c* became (he cau-e of action again-t 
Ihe adnmcfoinMt. that i*. tbc light lllhab a «k>lira 
lion of title again*! hi- advene claim*. i- yined with an¬ 
other which i* i|uitr di-iinct. the enforcement of right- 
under a mortgage f 190). (L<rd Burkmut.r. /..(’.) KAPHA 
KUNW.IR R"*TI SlNCH. (1916)431 A 187 ' 
38 A 488(491)- 20 C W N 1279 14 A L J 1002- 
20 M L T 211 1916.2 M W.N 200- 
24 C. L. J. 603 -18 Bom L R 853 351 C 939- 

31 M L J 571. 


-- Prior it hJ uinyartf m.’itgi^vtif nr.i-iury—Omii 

lion to imp!/ jJ fin** hiding fnor om tuktryu. nt mort 
;aCtt—F.f, ft—Suit <nk<^u n' h him ft tt/or. < thru moot- 
(iig,i—MiinliMJkihty—C.P.C.ot 1908.5. II —F.f«L 
//rid (I) that a third mortgage, who had abo a right to 
be subrogated to the right* of the fir*t mortgagee wa* a 
necessary party to .1 -uit brought to enforce a .t- ond mort 
gage on the same property, under S. 85 of the Transfer of 
Property Act (79. 82); (2) that a decree marie in the >uit 
brought by the second mortgagor without impleading vxh 
third mortgagee runld not a Meet the right* of the Later b*«th 
urnkrr hi* own ir.nfigage and um'er the fi:-t mortgage (% 
Charged by him. an I S. 13 of the Civil Pp edure Code of 
1882 did not liar a <nit Nought by -he third mortgagee to 
enforce hi* right* both unJer the third mortgage and node; 
Ihe first mortgage discharged hy him (84). 

It has ken ton-ended that S. 85 of ihe Transfer of 
Property Act dee* iv* apply •<» a suit for sale of an equitj 
of redemption and that a jHii-nc muitgagee i- nni a per-et 
"having an intere-t in the properly comprised in a mort¬ 
gage" of a fir-t or any prior mortgagee who brings a >oit 
for sale on hi* prior mortgage. That contention, if -wrqrt. 
would lead to the eoncMonfa: neither a prior nor a 
subsequent mortgagee need be made a defendant to a suit 
for sale hy a mortgagee of the specific lands included in 
his mortgage. The fact is that in suits for sale in India 


- PuKkw prndvnte lite mctgjgtd fref/rly in 

tt/rUtm ft mmy Jtrrtt tgain it mfrlftger—Jeiudtr tf- 
Xdouly. 

A pej-on who. in r*t\ution of a money decrw obtained 
agiin-t a nutgagor. putcka-C the mortgaged property 
pending a suit to C*fa*C tk mortgage need not be BMJ 
party to such suit (178). (L td //Menu.) NILAKANT 
BtNFRJI SURESH CHUNHER MULUCK. 

(1865) 121. A. 171 12C 414 (420 1)-4Sar.685. 

-A’.j/ fWr—Mirtfift ky—Suit to tnferu-Bnt- 

midor 1/Kunuryfuty to. . 

5 . - (aiming to k entitled to properly which stood in the 
rum-* of hi* -on. C. mortgaged tk same. 

HtU that, in a suit kooght to enforce the 
according to the pra tke of Courts of Equity in Engtow- 
C ought to k ma-lc a party to the suit a* having: 18 

En^uh l-aw i- termed tk legal e*:ate (277). ( "^ 

/«//. « Lttk.) l»tCl. AS r. THF.COLI.taOR OF KNAR» 

( 1852) 5 M I A. 271*1 Suth. 231" 1 Sir. W 

- Suh^Hfut mertroffti/f"(. 

If (7h»<l. kfore bringing tk suit to enforce his tjoj- 
gage, and in order to avcvitain who would k. under 
of tk Ttan*fet of Property Act. the necessary pirtie 
hi* suit, taken the ordinary precaution of searching ' 
regi-tv. of the di-trict in which the mortgaged proper 1 ) 
•itcaled. k would have found the existence o* 1 
mortgage (82). (S,r /4« EJft.) MAHOMED IBRAHIM 
HOSSEIN KHAN AMBIKA PF.RSHAD >WCH. . 

(1911)391 A. 68*390. 527(W); 

(191231M. W.N. 367-11M-L- JJ® 

9 A. L J 332 -14 Bom L L 280 -16 0. W. * W 
15 C. L J 411* 141 C. 496-22 M L. 4.*^ 


Personal decree in 


APPUCATION FOR—LIMITATION- 

- Stirling fotul. „,„ Dro 

Where a mortgage decree directed that the*a, 
perry should k sold, and if the proceeds of the »* 
ins-tixteot tk balarwe should k tealixed from «k ^ 
properties and :k per-on* of the jadgmenl-deN ^ 
that tk starling point of limitation for , & 

Utter pari of tk decree. that under 5 
Tian*f.-r of Property Act. was the date of the ■£* 
decree, and not that on which the mortgage propc'-J f> 
SOU. iUrd Dunf din.) KHULNA LOAN^CO, I 

Jn.anendra Nath Bose. (1917) 22C- ^ 

- Srr LIMITATION ACT OF |908. ART. l83-M 0 f> T 

g age Suit—Personal decree in. r ^ 

(1927)54 1 A. 122 (1331)=54C^ 

CLAIM TO-PRIW COUNCIL APPEAL-M*** 11 

ABILITY FOR FIRST TIME IN. . 

-Amendment of plaint so as to allow daio-JJJJJ, 

bihty. Stf MORTG.AGE—SUIT TO ENFORCT-^- gfc 

decree in—Hindu joint Family, (i®* 6 ^ * 
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U “a” A o“ TTO ENP0bce <oe sdit r0E “— T0 enforce ,oe suit for 

Personal decree la—UWrf.) ! P„so.aUec.« ia-KW.) 

CniML Rlut.-PM V n.ro«. | Hivnujom Fa«av-H., Bl r.„ ,,,-nomcaci 
—*„«,/ m-si sr ,0 uown-KKSKai D™Mt 

mdtr W «f-Pnfrutt—M"tttgt ,u:ai,J as tM.fi- tCAIKST MANAGER lS~IC.at/J ) 11 

Ftrmal rttuf m da, miis,phtai rr im.mtUMm. rtkh an amendment yyi .hi u. ,, , , 

-TOS-iswtfLl te 1 " ’ 

Instance, but was. on appeal. di,n.is*ed by .hr ||, s h(Wt. I wWSBK■W& 

In neither Court ha.1 the pbimilf. nude an afccnuthe I ., . J„ ° 292 49 M L J 238 

claim foe a personal judgment for the own*,-,. Jd>c. o. . . UIBn11 v M,k 

apM toihe I'rivy CourKil tWpbMfl* praj«l fo, of ■*§V-U*»I| 4 «.. a4gn*. 

re icf for the first time undrr the head poml refcef. J 1 ?** 1 ®* vi!n K- "■ ^«tof a**i S m v to wi dcu.v (,,, 

Their Lorddi.ps. while feeling Uutthcy .ouM rv,r ihe.*el«t» #5 ??"W 1 *» NOKICAGE-SUIT TO 

deal with the claim in the then Mate ot the r*- orj* ihoi;S« tN »0*CE-AS$IGKrE-M.>Rl<;ACEF. 

it desirable, in the circuni*lances of the camt. to aflow the (1918 ^ 16 1- A 14S (150 1) 41 A. 571 (677) 

s= «Kar s M-.ME trra 

the circum'tai.u', ihc cUatkoaM he entertained at (hi* and. a* tSe *alc pro*,!. £,' t Hl L V v ' ;l , ‘ 

Majeofthe proceeding*. If.he High Cwt Milt .huk *c W Mdri S. % of, . - T ' ! 

it Hflht to enter upon the cooler...ion of .hi* cUim. 4 fl the prr-« ami (I f lhr , C . |WB IJ } U ‘ ****** 

defeiKes on the merits or «Mr| <ot of the lap* of t.me ft*/ that thTr«M>m*rA wa. l , L , 
must lie open to theMate*,aod .he High CnH MM in the tor*of & thTlaUn,.- u l £3? ^ SS 1 

have power io imp m* wh* I. „ th„*s ju*i and The win, ha* no ,,rS> , ir ^ 1 

to deal with theco*t>(lil). H ,.) BtSW*. tahirt that \£ , ( 'h n !r« ' hf U,> ? r ' 

NATM I'RASHAD r. OlANDRA N At.AVAN t HD*., H , kt. He -a* no pa,., ,^ h e *alr TV nL-ha 
(1921, 481 A 127 48 C 509 r517 8, 631 C 770. cered ft £KSS 

C8AMT or. AT TlXli: or DICtKl ICR S.U t. ptfemaliy b^nd .0 pay hi* morti-ecleU. (LrJ JJk, 

- V•iltJilj—C'nJtlian. "*&<*.) JAMNA DaS f. kAH AtTTAK PANflE 

It is not a condition pre«ed»n. to .he p-«r» of (beirrr,- .. „ J 181 * * 38 L A 7 - 34 A 63 16 C. L J. 68 - 
payment of the balance under S. 90 of .he Tran.fer of ,6C ^ J- »7-9 A. L J. 37^(1912) M W. N 32 
Property Act thut th* mortpitctl pr«iic,ty mi fir*. 1* «o!i ‘4 Bon L R 1- H N L. T 6 131 C. 301 • 

and found irv*ufti. ienl to satisfy the <leht. The word* of tlr 21 M. L J. 1158. 

section a.esatisfied in ca»e* where the court pa>*<* a decree The p nha^r of prop,,., Miovt to a nio,|. apr 
that, on the liappenine of the eum whsn the net proceed. b<l-w O^r—oally liable to dhcharw the mortwlf 

of the sale in fournl i<. be m*ufii imc. thr Infant .ho«M "f" 1 ) •**•** be Main* part of the pgrcha*e 
be paid. The order, .hough made at the time of the decree J «-■* «• P*> off the mortgage. (W \ 

for the sale of the mortgape-l e^ale. operates at a fuiurr N ' NKt ‘ PR*'»!» *. KaMTA l*R tssii SlNCH ' 

date, and is ma<le in such term* that it can ady opera* (1922) 26 C. W N 771 3 Pat L T 637= 

when .he .sale ha* failed tosa.idy .he deb., and .hi* i* the A. I. R 1923 P r fUM\ 

event specified and defined in.he *«ikm as.be esmt nhe» ' 

the decree can be nude. (b,4 Hmtknut,.) JetntA MCWfTT Halt. 

BAHU V. PARMISHWAR N'ARAVAN MAHIHt. - lkk,um ,r / 

(1918) 161 * Ml'2981 17C 370(3716).. . 

17 A. L J 207 - 25 M L T. 278 23 C W N 490 Pr^,« T xWZ. ,Tu Z, i ? n '!? T ,an ‘ fcr ot 

29 0. L. J. 443 21 Bom L B 589 10 L W 26 ^,.e in ,« „ } C ; of t h 

(1919) M W N 347 12BurL T 80- mUpL ' hc 

49 I. C 620 36 M L. J. 215 m .'ioJAN M° ANESH 

Hindu Joint Fasiilv—Manacfr or—M ortcacj by l 1 ? 6 * 531 A 134 5 Pat 585 - 24 A L J 615« 

-Suit to enforce-Pusonai. decree acaixst n Boa L B 931 43 C L J 545■ 24 L. W so a 

MANAGER in. (1926, M W. N. 635 = 3 0. W. N 691 = 

- Clam la -Pnvf Commit apKa/-\la,*u,^,l,i J 7 P. L T 501 -31 C. W. N. 25 * 

for fir si limt in—Am,n.lm<nl af phut re « h allrr— A 1 “ 1:2,1 P C 56 951 C. 839 ■ 51 M. L. J. 82 

PtrmiuiMii,. Omission to claim—Subsequent suit claiming 

If. « s.iir Iwmuhr 1A enforr* i ... c„ . .. ... " 


Hindu Joint Family-Manager or-MoRTCACt tv (Jf** 531 A 134 5 Pat 585 - 24 A L J 615u 
-Suit to enforce—Personal decree against n Boa L B 931 43 C. L J 545 ■- 24 L. w so * 

MANAGER IN. f l"®) M W. N. 635 ■ 3 0. W. N 591 = 

- Clam la -Pritf Camitil app,al-\lj„,h,nahl,i t arc iw •. 7 P L T 501 -31 C. W.N. 25- 

for firs! limt in—Am,n,lm<nt af phial sa as la a!h r- A 1 “ 1:2: P C 56 951 C. 839 ■ 51 M. L. J. 82 

PtrmiiiiMii,. Omission to claim—Subsequent suit claiming 

In a suit brought (o enforce a mntigagc eiccu.ed b, the --V-r.re,«Vr/y-R t , j ud i 1(llj • ’ 

manager of a joint Hindu fanulr. the moitpgee fra the It K thenniev of.he C P r J , m . 

first time at the- hearing of his appeal |o the Prisy Cmrncil pobc, of the CP. C. ..f With* "* 

AW. that the decree could not be made without an mm** £2?i 
•ntdont ol tb. [to,, ud tW ik e» » M « 1 . ,l*K , Ki , ^ 
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MORTGAGE-SUIT TO ENFORCE (OR SUIT FOR 
SALE 0 S)-U'onrJ.) 

Personal decree in— (Contd.) 

(►MISSION To CI.UW-SUBSEiJlEM SUIT CLAIM 
ING— (Could.) 

barred under S. II uf C. P. C. of IW*. (Sir John EJ { <.) 
Sol'ki ndk x Mohan sisha r. IIari Prasad mnha. 

(1925-521. A 418 (435)-5Pat. 135- 
42 C. L J. 592 - 24 A. L J. 33 -(1926; M W. N. 49 = 
7 Pat. I T. 97 - A I. R 1925 P C. 280 = 
911. C. 1033 50M.L.J.1. 


Prior and subsequent mortgages. 

-Suii> to enforce. Sty nnJ.r MORTGAGE-PRIOR 

AND SUBStijUI.Nl MORTGAGES. 


Prior and subsequent mortgagees impleaded m- 
Omission of. to put forward their rights. 


- ■p’rflh <mf by Ik, -r /.•. nfor/t ‘.rts—.l/jinfituMily 

—Ke> judicata. 

Where to a Mil to • ihm .I nuxtga^ 4 puisne iwrtga- 
gee who*e amount Was agreed to lx. .ind »->. applied in 
dixhuige of 4 mortgage prior to the suit <«e and who was 
therefore entitler! to lx 'abrogated to the right' of the prior 
mortgagee wa* made 4 party defendant. Iwt failed to *< up 
such right' a> he had undu hi' mortgage and coder the 
prior mortgage discharged l,y him. k./J, that, being under 
S. 85 0 ! the Trander of Property Ait. a necewry party to 
the suit, and not having set up therein hi' rights under the 
said mortgages. 4 Mibwq«nt suit by him to enforce those 
right* against the plaintiff in the prior suit was barred under 
S. 13. Lxpl. 11 of the Cork of Civil Procure. 1882. (Sir 

M» E>ig t .) Mahomed Ibrahim Hussein Khanp. 
AMBIKA PEKSAO SINGH. (1911) 39 LA. 68 (79)- 
39C 627(552)-(1912)1 M W N 367-. 
11M.L.T. 266-9 A. L J. 332-14 Boo L R.280- 
16C. W N 605-15 C. L. J. 411*14 I C. 496- 

22 M L J. 468. 


MORTGAGE-SUIT TO ENFORCE (OR SUIT POB 
SALE ON )-<Contd.) 

Redemption right in-Omission to set np, and set¬ 
ting up of paramount title- (Contd) 

Heti that K was bound by’ the decree in the mortgage 
sail, and that be could M. after that decree was passed 
ever come in to redeem the property ( 181 - 2 ). 

S. 13 of C. P. C. of 1877 has nothing to do with the cast 
This is no( a question whether a person is bound by a de¬ 
cree made in some other suit. The question is whether 
he is bound by the decree made in this very mort¬ 
gage suit of 1867. in which the plaintiff bought the land, 
and whether after that decree was passed his rights were 
not entirely guoe (178). (Lord HMouu) NlLAKANT 

Banerji p. slkesh Chunder Mu luck. 

(1885) 12 L A. 171 - 12 C. 414 (420-1)-4 Sar. 685. 

Reference to arbitration in. 

-Award made pursuant to—Decree on—Sale of mort¬ 
gaged property in execution of. and purchase thereof J 
mortgagee himself-Validity. Stt C. P. C. 01 1908, 
0.34. K. H—APPLICABILITY. (1904) 321. A- 23(37)- 

32 C. 296(3163 

Right of-Securlty for performance of cerUln act- 
Mortgage given as. 

-No breach on pari of executant—Effect. Sr/ M0RT- 

gace- Suit to kn force-decree in-Acmm£J 

INDEPENDENT. ETC. (1912) 24 M. L- J- 366 


Title of mortgagor. 

-Onus oi proof of. S*t HINDU LAW-RELIGIOUS 

Endowment—Mutt-Property of-Mortgaci o» 
-suit 10 enforce—Title of mortgagor. 

(191D21M.L.J-938 


Rectification of mortgage deed with regard to 
description of property. 

-Direction fuf. Stt MORTGACE-DEED OF-REC¬ 
TIFICATION 01. 


Redemption right in-Omission to set up. and setting 
up of paramount title. 


-- Dimituil from mil of prrioni » Sotting 

up of lurk right by th:m in mortgager /xtintion pmr.ka^t'i 
suit for p,>ii/mon—/l,ir of. by res judicata. 

Pending a suit by the plaintiff for the realisation of a 
mortgage by foreclosure or sale. the mortgaged pnpeity was 
sold in execution of a simple money decrer again*! the 
mortgagor, awl was purchased by one A*. The plaintiff, 
when hi- learnt of the purchase by A*, applied to make him 
a party to the mortgage suit as a person having an inlerex 
in the mortgaged property. On being nude a party. A* put 
in a statement by which he claimed a title paramount to the 
suit mortgage, but did not set up a defence as claiming 
through the mortgagor. The Court, finding a defence rais¬ 
ed which was quite foreign to a mortgage suit, dismissed A‘ 
with costs. A decree was passed in the mortgage suit. and. 
in September. 1880. the mortgaged property was sold in 
execution and was purchased by the plaintiff himself. A' in¬ 
sisted on being present when the order for sale was settled, 
and on having a voice ir. its terms, and he actually got them 
varied to his satisfaction. 

A', however, managed to lx in possesion of the property 
purchased by the plaintiff, and plaintiff therefore instituted 
the suit out of which the appeal arose for the recovery of 
possession of the same from him. 


Unauthorized person-Mortgage by. 

-Suit to enforce. Su MORTGAGE—UNAUTHORIZED 

PERSON—MOklGAGE BY-SUIT TO ENFORCE. 

MORTGAGE-UNAUTHORIZED PERSON- 
MORTGAGE BY-SUIT TO ENFORCE 

- Prior binding mortgogi on proftrly— Amount 

by plaint if to diickurg(—/(«o:try of— flight • 

M executed a mortgage bond dated 12-5-1872 in IWJ 
of the appellant mortgaging property of an asthal of 
the respondent was the mohont. .I/had no authontyto 
mortgage asthal property, and there were no circumRw® 
which would make the mortgage binding on the 
A portion of the amount raised by that mortgage was 
fee the purpose of. and was utilized in. paying 06 1 P"" 
mortgage of the same property executed in m »»’ 
of L. That prior mortgage was also executed by 
was Unding upon the asthal and its property. A port**" 
the amount raised by it. Rs. 5.489. was applied in jb* F 
chase of four small properties which, in a litigaUon bet 
.I/and the respmdent, were adjudged to be the prepay 
the asthal. because they were purchased with toe 
raised by the mortgage to L Those four properties 
not included in the mortgage to the appellant. 

In a suit brought by the appellant to recover »g» 
mortgage of 1872. he contended that, even thoegh WJ™, 
mortgage might be invalid and unenforceable against a»j 
property, he was in any event entitled to recover tbe wr¬ 
its. 5.489, which had been utilised in the purchase of f**” 
tics which had been adjodged to the asthal. aj 

Hold, that the appellant was not entitled to recover 
said am (72-3). 10 tb* 

Ls mortgage was not kept alive and transfer* 
appellant as a security for his loan of 1872. ^ 

M. if he had any. against the asthal in consequence , 
application of the Rs. 5,489 in the purchase of prof^'v 
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inibe moit fi a R e of 1872 wan add.ticnalsecuritylurUr 
»an of Chat date. .1/ ma y have a claim again* the a*hal. 


-- — —v * CMim j:ai 11* 

but that mo* tfcptndBpwtbeyateofavv^ns .*■** 
hem. Unless .V; claim again* the a*hal .a. :n.Mrd ,r. 
the mortgage of 18/2. ami can be held to have bm. ass*». 
ed to the appellant as a security for the loan, there ix no 
pnv.tytetwten the appellant and the recent in ,.^-t 
of the Rs 5.48V (73/ (S» tor*' A»«£) MoHlmi 
L a v. Mohunt Bawan Da$. 

(1883) 10 I. A. 62 
„ . 13 C. 1 m. 

--******* W 4m ,m wf<> I «•/ *w/-a v -W 

*t—R«K<ry f, m fr^rtf ,,-it 

M executed a mortgage deed moiteauine muMtirx of ac 
asthal of which the rt*pondent iu the vMwL .l/bad no 
authority to mortgage the >aid property, and the mougage 
was therefore invalid as such. A portion of the amoon- 
raised by the mortgage, *«.. » « um 0 f Kv 3.|<« 
expended on account of the payment of revenue 
etc., due in respect of the mortgaged property. 

In a suit brought to enforce the mortgage again* . 1 / and ,n - 

the respondent. M4 that the mortgagee «a> mi milled to 
recover the said sum of Ks. 3.106 odd (73 4>. 1 ** * * 

The credit for the said sum »as given to .1/and 
the respondent, and there isno privity between the .non 
gagee and the respondent in respect of the said >am (73-4. 

(Sir Bar ho AW.) WOHESH Ur. MOHIM |t.u ,v 
Das. (1883; 101. A. 62-9 C. 961 (980 u 

13 C L B 221 - 4 Sar 421 
MORTOAQE-USUFBUCTUARY MORTGAGE 

ATTESTATION OF, AS klOUIRED IY S. 59 Of TKANV 
FEK OF PROPERTY ACT— ABSENCE OF. 

COVENANT FOK TITLE IN. 

Deed amounting 10 an 

Deed CREATING AN-Dun MLRtLV kK ITING PRIOR 
ORAL MORTGAGE OR. 

Discharge uf-Payment to a third pariy-Dis 

CHARGE BY. 

Fraudulent transaction or not. 

Interest on amount of. 
mortgaged property. 

MORTGAGEE UNDER. 

Mortgage for term. 

Ordinary mortgage. 

Personal liability under. 

Receipts undek-Cash if. 

Redemption-Right of-Rlvenuesai.e brought 

ABOUT BY FRAUD OF MORTGAGEE. 

Redemption oi-Suir for. 

Sale on foot' of—Suit for-right of 
Simple mortgage and—combination of. 

Writing—Necessity. 

Attestation of, as required by S. 69. Transfer of 
Property Act-Absence of. 

-Enforceability of mortgage a> soch-tlfevt 00 . Srr 

Mortgage - Usufructuary mortgage - deed 

AMOUNTING TO AN-CHARCI OR. 

(1916)31 MU. 261. 

Covenant for title in 

- 'Wkat amounts to. 

A deed of usufructuary mortgage executed by an Oodh 
talookdar in respect of his talookdari estate provided: If 
any one appears to lay claim to the said estate, it mill be 
my duty to defend the suit, with which the Pande“ (rnoft- 
gagee) "shall have nothing to do." 


l*t»cnvl^? U, . a (U,aaM ^ title (154). 

Rajah Kishfndavi Kam 
•'li Khan. 


(*/ J*»t* ir. c,4. 
Rajah Mumtaz 
e/.i 1 ? 9?6lA 115 ~ 5 C. 198(205) - 
5C.LR 213-4 Sar. 17 3 Suth 637- 
R fit J. S No 68. 
Deed amounting to an 

52-9 C. 961 (978 80)- I A *** "‘ottgage proposed 

LB 221 4 Sar 424. ”^ 

57 M l. J. 633. 

i** .t - •• *»»>rof hi. 

,ht 5 ^-Tu3 

'££ 33 — sSsk 

5 S=kssbbSs 

J!££l Wsrta r n 1 ^ 

•he Transfer JfTSSS ° 1S ' » W of 



^ tnfl l( il ooukl be 

M* U*.) Maharaja Ram NamvakSiSch^* 
adhisdra Nath Mukherji. s,noh *■ 

(1916) 20 M LI. 216 20 C W N PRO 
26C1.J. 116-81 M.L.J. 251 . 
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BlisPss 


THE PRIVY COUNCIL DIGEST 


MORTGAGE -USUFRUCTUARY MORTGAGE - | 

(CvalJ.) 

Deed amounting to an-(C.W.) 

■'shall ion* into po*K"*i»n <4 the mortgaged tillages with¬ 
out Hlili-niiDt of .Hi'xtnK that. o« the expiration of the 
term, the mortgagee 'hall have n<* power iIukit in respect 
of the '*iii estate. an.I alter the expiratt<.n of the term «hi> 
mortgage dt-r.l >ha!l le returned to the mortgagor without 
accounting for (paying) the mortgage money s«\«ued «dei 
this document." 

H(U that the in*trummt. th«*igh it wav called a mort 
gage. Was. nut a inoilga-e in any proper *en*e of the *<*d 

m. 

It is not a purity for the payment of any money. «* for 
the p;rfoimaiKC of any engagement. No a vaunt* *m to I* 
rendered <n requited. There wa* no pr<>ti' ; on f*»r rnlrmp 
lion txprevevl or implied. It was simply a gran* of land 
for a fixe.I term free of tent in con*idrrjtion o! a *ubi mile 

rut of p.i't and pre**-nt arltano (5 s **)- (Sir JAm 
town.) Nil'll \ SiH Ml'RI.1 Dri\K. 

< 1902.130 IA 54 25 A 115*7 C W N 289 - 
5 Bom LR 111 8 Sir 435. 

■- /hint'/ >'i J,.f lr m ful tf mitt!ft fid 

fr,<f,rlf—.)/.>i/CJ(.,'i nfil r—.liMtutm" in JiifMUi 

The material clati*e of a mortgage deed was a» Why*' 

1 do hereby mortgage the following twelve village' to S 
at K>. 2 per lent, interest, and promise and put down in 
wilting that until delivery of po**e*rion nt the aforesaid til¬ 
lages to S, I shall pry inter c*t at the rate of Kv 2 per tent, 
on R». 5.M0. the mortgagr money : that, until I pay up the 
sum of Kv 5.600on account of principal, with interest to i 
the very last pie. S shall continue in ptv**cv'ion and octupa-1 
(ion lot the aforesaid village*), and that I shall put forward 
no excuse or objection." 

Possession of the entire mortgaged property was delivered 
lo the mortgagee on the execution of the mortgage. By an 
instrument of even date with the mortgage deed. S. the 
mortgagee, leased to the mortgagor, six of the mortgaged 
villiges at a consolidated rental of k‘. 2 SOI per annum, lev* 
Ks. #00 per annum allowed to the lessee a* naukai." 

The mortgage was of the year 1*51. and. in a suit Inought 
in UW to rwee-n the mortgage, it appeared that air hough 
possession of the twelve villages originally mortgaged was 
given to the mortgagee at the time of the mortgage, their 
number was reduced to six in 1*53. and to five by IS3S 
and l#M. but that the mortgage* did not that aceoar. 
sue for hi* mortage-money. t»t ienuine.1 >ati*fi*d for 31 
years up to date of suit with thediminidvel *e.writy and the 
possession of the remaining village*. The mortgagee nude 
no attempt to enhance the rent of the villages which were 
left to him. ami they constituted an ample warily for the 
whole amount of hi* claim. 

HtN (1) that the mortgage wa> a usufructuary mort- 
S^ge; , 

an<l (2) that the mortgagor wa* entitled to redeem on 
payment of the principal only. 

In this cave the arrangement between the parties was 
completed by the execution of a lease, under which the 
mortgagor liecame the tenant of the mortgagee, and paid 
rent in lieu of interest. Under such a mortgage, the mort¬ 
gagee take* hi* chance of the rent* and profit* being greater 
or lev* than live intere*t which might have l**n reserved by 
the bond, and the mortgagor i* entitle] to reJeem on repay¬ 
ment of the mortgage money. The fact that the mortgagee 
lost possession of some of the villages mortgaged subse¬ 
quently doe* not. in the circumstances. consitutc a failure 
on the part of t he mortgagor to semre to the mortgagee 
possession of the mortgaged property, which entitled the 
mortgagee to claim interest in lieu of the rents and profits 
of the property of which he was dispossessed. (Sir Anirex 


MORTGAGE - USUFRUCTUARY M0RTGA0E- 

(CcniJ.) 

Deed amounting to an -(Conti.) 

SfMe.) Raja I’eri ab Bahadur Singh ». Gajadhar 
Bvksh. (1302) 29 1 A. 148=24 A. 521 = 

7 C. W. N. 97 = 4 Bom. L R. 815= 8 Sar. 310. 

-Mortgagelycorlnional sale or. S/t MORTGAGE 

—Conditional Sale-Mortgage bv-Usukructu- 

ARY .MORTGAGE OR. 

-- Ptn.Kjl luh/ily under—Exihutn of. 

A mortgage deed of 18%. after reciting that the mort¬ 
gagor had UurowH from the n-ortgagor a sum of Rupees 1 
lakh and odd ami. for the repayment of the loan with inter- 
crt. a> therein meotion.d. had given in Zatbharna the rents 
and ecste* of the raoUmri villages tlierein described, pro¬ 
vided that the (K-»e"ion of all the v illages was to be redeli¬ 
vered to the mortgagor on 14th January 1903. it being cal- 
> ulatcl that l<y that date the amount due to the mortgagee 
for principal a»d inti-ic«t would have been satisfied «t of 
the tewf. of the s-rcral village, expressly precludedI the 
morteag<* Collecting any of the rents during the term of It* 
Zarbfuina. and contained the following clause: "Ifbj 
mistake / " (the mortgage)" or my heirs make any collec¬ 
tion. then /. or my heir* *hall l»e liable to pay the amount 
coin ted with interra at the alwve rate-except in Ml * 
case, for no other reason and on no other account, the 
Zarbhanadar has and 'hall have any claim whatever agaiWt 
me or my heirs at d representatives on the pound of reali¬ 
zation and non realiiiiion.- 
Held. on the construction of the mortgage-deed. Uu» 
was »sufr.ciuai) only, and that, by its term*, any per«M 
liability on the part of the mortgagor was excluded. 
/’J'irr.) RAM N.ARWAN SINGH r. ADHISDRA 

MUKHEM- (1918) 44 I A. 87=44 C. 388 (4W- 
21 M L T. 12 25C.L J 121- 15A. L 

(1917) M W.N.94 21 C-W.N 383- 
19 Bom L R. 194-381. C. 932 - 32 M- L. J-» 


- Simple mertptgm .-/-Auv fii'i '1 

turn ai mi'llp ft — tout nadir , xorkiafoni al^ff 


Ifni, hr aaaam m.nifjge <>*» nil- , . , ... 

A regi'tcred mortgage «krd expressly slipped thatw 
pro6ts of the moitgagol pr.-pr ity should Wong to 
gap* in lieu of imere*t. Four day* after the date on 
*aid moetgasr the mortgagee ka*ed the mortgaged prop* 
to the mortgagor. Within ten month* the mortgagor?' 

up po^sroo umler hi* lease and the mortgagee obW»*» 

p***e**ion under his mortgage. In a suit for red* r* 
brought about 24 years later the mortgagor clamw 
account «vf the tent* atwl profit* of the mortgaged P'OI* . 

The High Court held that the mortgage wasuwtmoj- 
onh in form. .u»d that the security intended ^ 
Mmple mortgage earning intered at 6 per cent, p*-' ^ 
In coming to that conclusion they were ««***”^ 
circum-t ince that the lta*e. which was practically " 

porancou* with the mortgage and wa* for the ^nod ( 

mortgage, was at a rent which worked out at 6 p*r 
annum on the sum secured. . -gfi. 

HrU. reversing the High Court, that. 
gage and the lease were part* of one and the sa<^ 
iron, there was no inconsistency ^JJr^the rents* - 
ments. and that the mortgagee was entitled to the 
profits as provided by the mortgage-deed. ^. 

There would not have been any it*"****" ^ on 
gage itself had contained a provision for granting. ^ 

the term* upon which the lea*<- was acto.By P^^^. 
MwufkUn). ABDULLAH KHAN r BaSHAKAT ^ 
(1912)401. A. 31 = 35 A. 48 (56)-I s 

(1913) M. W. N. 131 =17 C ' 7 r A93= 
17C- L. J. 312=171. C-737 = 15Bog£ 
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MOETOAQE- CSOTRCCTOART MORTGAGE — 

Fraudulent transaction or not-(CW) 

the docwmcal was e*ecuted. the sulhequent 
lot a with the creditor, on a pay. 


A suit brought by the plaintiff,’ ancestor, against tfc* S ! ‘T °" Vn,h " a pay 

predecessors of the defendant, for adecree for^^ STol 

' by partition * of a 12-annas dure in a certain nu!u SSL ,ha. J( Mr of 

dismissed by the first Court. Pending an appeal in the Zil ^ S !** ■“ i u ' lmrn,t *■»*» -'ll the m*. 

hh Court from that dismissal of thouit.th^icscameto |(»o,tga J*l« ifctTfc pr0pen ' M 

a compromise, and on April 1.1857. fifed before the Zrliah HWShiSShJlJfSS L 5e l dcUor> no ‘ ,0 
Judge a petition of compromise, and prayed for a dcv.ee h hl |U, " C \ * huJ ‘ other cir- 

terms of the conditions set forth in that petition. Tfe"en^,i tSifeTl' Lk M J , “ C,U * aUto * d 10 ,hc «»• 
" conditions" were stated in the body of thVpctition 1 . the s L ,h Chia J^m.T **h -,,,4cd ^' /r - Am ‘" 

following term, “ No- the parfehavt coKTS HlH ^ l t'-A Pkksh.d. 

ment in this way. that we. the rr*oondem> admit thr 1 23 C. W. N.811 - 

ownership of the appellant, and that thTdlim ha, beer,' 21 Bom L. R. 47 *-17 A c /m UvW"* 
brought within time; that the respondents shall remain in - 15 . N * L B 68•• 

possession of the aforesaid prooert, for a period of twritc , 1 C ZM ”36M. L. J. 483(492 3). 

years in lieu of the mortgage money; that the appellant, IntereK on amount Of. 

shall redeem the aforesaid property after twelve yrar,. on ' -l*‘Po»««ioo from part of nuKtcai-ed uumv-I. 
payment of the mortgage money cut of their own pocket.- , ™ '»‘^-K.gbt to-A^uievcce m d.^lion- 
In a suit brought by the plaintiff, to re<fe™ the mufrwc | * MOKIQMifr-UWPMlCrVARV U 0 *TCa 3 

tuat) mortgage recited .n the petition of rompromivc «hq JUD AUUUXIINC TO AN — iMLKisi ON DISPUSSLS- 
teltrd upon a certified copy of the petition to otaU.ds the U0H ' 1,1 • (1902) 2$ I. A H8 24 A 621 

mortgage. It ux, objected than he petition of compromise- U-HtdmMim 4 U„ :n 

wasinsulficienHy stamped, and that the plaintiffs .ere not -biU.t, (,Y,< „„ 

entitled to sue upon it. /««. ' *• lk < 

Htld. that the suit -a, not based on any agreement cm- j A •xfrxtuij ■m. iwl -i— * , u . . 

lamtd in the petition, but was uased on a contract made **«»»»« tiler the npiry of 30 war, at t|»- , irr . „i - M ' pu > ! wn 
outside and recited in it to enable the Court to nuke a dec- shall be paui along w„ h bj 

ree in accordance with the Settlement, and that xcoreW I per cent, per annum - ,UJ “w”T P ' T ^ 1,hc rileot 

« me proper construe- 
' came 


DUcharge by 

- Pin if—0**i if-Pr~fif-Sm*t •f—Cmdt 

tim. 

The mortgagor under a usufructuary mortgage pleaded 
discharge thereof by payment to a third pcrsai on behalf of 
the mortgagee. The mortgagor did nc4 prove ratification 
of such payment by the mortgagee. It. however, appeared 
that at about the time of the alleged payment the mortgagee 
delivered over possession of the mortgaged prooeity to the 
mortgagor and that the mortgagee was out of possession 
therefrom for 20 years. 

H<U. that under all the circumstances of the case the 
mor.gage must he held to have been discharged by the alle¬ 
ged payment as if it had been made to him direct. HABIB- 
UL UH KHAN V. ANROODH SlNCH. 8 M J. 311 = 
B A J'a No. 22 (Oodh). 

Fraudulent transaction or sot. 

— ■ ■ -EtldtHff. 

Httd , on the evidence, that the usufructuary mortgage set 
up by the plaintiff in a suit under 0. 21. K. 63. to set addc 
an order for attachment before judgment was not a Am 
fie transaction entered into with the object of Muring a 
debt doe to the plaintiff by one D. but was a mere contri¬ 
vance for defeating or delaying the jost claims of the other 
creditors of D, and retiming the properties for the benefit 
of or in trust for D. 

When the facts are considered as a whole, there an be 
little doubt that the mortgage was a mere device for reser¬ 
ving the balk of the available assets of D. lot the benefit of 
til family and Indirectly for himself. The secrecy and haste 

aoj 


was 
doubt a* 

23 ° c. 150-581. c. 891 

h r*'*r>d 1* h t m *f ._ j..j f J ““ lt 

xg££v:vsrr2s 

SSTSS 

sgi.-SSSBJL'tta v' 

siwsisri tsas; ^ 

fits during the time he was out of he ZTT T' 

kP 2w“*.Ts« 

behmd with his payments, and in 1807 ^ .. 3 01 

of 5. the property was put on for cil.’ ^ a W 1|Ca,io '> 

ssSaSSariHs 

fmnet papers as mortgagee, and the nr 10 ,he 
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MORTGAGE-USUFRUCTUABY MORTGAGE — ' MORTGAGE— USUFRUCTUARY MOBTGAGE- 

(C’ Mrfi/ ) I 

Interest on amount oMcWi.) Interest ou amount oMC^) 


debtor «-•' "»>>• •* The ** m,,6c * c 

to the ie>|wm*en«» ««t" ‘he 'ante cfieci. 
in |W), the pUiMifls and appellants. the representatives 

in interest of I). Hied the le*-*** J* «*•**•<* 
the mortgage tight* >oW in IW/ the ught» of U * mort¬ 
gage under the mortgage ot Iftl. In the -*u,l the pUmt.Js 
claimed that interest ought to be allowed to ‘hem on he 
6.988 tuixf'. which /; took out ot court in 18 / 8 . and the 
question was whether the) were eolitkd to me mutest 
claimed by them. The mortgage of 186a treated the us« 
(met as a whole, a* a remuneration for the loan or any part 
of it, so long as it remained outstanding. 

//</./. that the plaintiffs were not entitled to the interest 

claimed. . 

In 1878 the mortgagees under the mortgage of 186a go* 
6.988 mpees on account of a redemption. vwlwch is only now 
taking place; therefore they received it over thuty jeais too 
> 00 . 1 ; therefore they should not only allow it in account, 
which they have done, but should allow over thirty years 
interest on it too. Alternatively, since 18/8 the principal 
mortgage moneys under the mortgage of 1803 must be 
deemed to have been paid off in the proportion of 0.988 to 
15,944, and as the enjoyment of the usufruct l>) the mort¬ 
gagees was conceded only in consideration of the continuance 
of the mortgage loan, the enjoyment should be reduced //a 
lento from that date ; in strictness, on redcmjxion a part 0 ! 
the tents and pto 6 t> collected should be returned or credited 
in account to the mortgagors in the above proportion, but 
for simplicity's sake interest at a suflicent rate will do as 
well. (Urd Snmnir) KALVAN DaSj. MaQBUL AHMAD. 

(1918) 40 A. 497 (503 4; - 22 C.W N. 806 - 
16 AX.J. 693-6P.L W. 159 - 28C LJ. 181- 

8 L.W. 179-0918, M.W.N. ^-24MLT110- 
20 Bom. LB- 864-46 1 C- 648 - 35 M. L. J. 169- 

__ p 0 , t< iii»n not pun U mtrlpgtt-lntiriit in sen 

of-Mortgapti rifts U-Prxmtn in 4 trf f thet if at. 

Where a mortgagee stipulates that, in default of hi* being 
put into possession of the mortgaged peoperty. he will 
charge interest at a certain rate, the mortgagee «iU been 
titled to interest in case possession »retained by the mort¬ 
gagor. {Sir Andre,' StMt.) MAHANT blSHAMBAK 
DAS V. THAKIK UKICBIJAl SINGH. 

(1905 ) 32 I.A 172 (176)-Z7 A. 581 (591)- 
9 C W.N. 914-2 C. L- J. 182-7 Bom LR 869* 

8 0.C 297-^8 Sar 849 = 15 M L J. 323 

- -Sltot/o/.egJinit r/nti end proth-Mortgep/i 

right to, and /utility tc atoonnt only ter Menu. 

A loan transaction in 1837 was effected by t«o deeds- 
(1) a Kabola, an absolute deed of sale, and (2) an ikrar- 
namah, or deed of agreement, constituting a mortgage. The 
ikrarnamah provided that, if the mortgagor paid, within 
ten years, a lump sum at the rate of 12 per cent, interest, he 
was to recover back the estate and the balance of collections, 
less charges. The mortgagee entered into possession. No 
interest on the principal sum was paid at the time stipulated, 
and in 1859, a redemption soit was brought by the mort 
gagor’s heir for possession. 

.7c/</. that on the right construction of the agreement the 
interest was to be set off from time to time, against the 
rents and profits, and that the mortgagee was cdy to ac¬ 
count to the mortgagor for any rents awl profits and interest 
on the same which he might have received over and above 
the interest due to him upon the debt; that the agreement 
did not take the case out of an ordinary mortgage transac- 
; and that Bengal Keg. XV of 1793, S. 7, did not apply 


to such a transaction. (Sir Rokrl Colliir.) KADHA 
BESODE MlSSER r. KkIPA MOYEE DEBEA. 

(1872,14 MI A. 443-17 W.B. 262-10 B L R. 38$-- 

2 Snth 546. 

- Cimfrrut **J-M*rtgap/i right to . 

That a mortgagee in possession could retain the usulroct 
of the property mortgaged, together with any amount of 
interest secured to him by the mortgage deed is a sUttol 
the law which is not in conformity with the law which pe- 
rails in any civih-ed country, and it is not consent vmh 
,Kr-f ini ruirwinlrs of iusticc(l6). SETH bEETARAM,. 

ARJOON SINCH. (1874) 3 “jj ^ 0 ^ 


-Without some special agreement or »ne jpeculI«; 

tom. a mortgagee in possession should not reUj ^ 
usufrmt and the interest, but the usufmet shouU be t«<* 
as in satisfaction of the intere*t on the ^ 

SEETARAM r. ARJOOS SlNCH- (l*™ ® W-M 
B A J.i No. 29(Oudh) -3SoUi IN 


-The suit was for redemption of a mortgaged^ 

July 1M6. The mortgage was a usufructuary mortgage ot 
a very formal and pitci*e kind ; and stated ha M, 
owner mortgaged a tahik to 0 for the sum c^ 
and fixed the amount of interest at rupees three ami 
annas per cent, per month." The mortgage abo strted 
possession had been delivered to the mortgagee, and »> at¬ 
tained the following clause:-" m*** SeS 
whenever I be disposed to redeem 1 engage to repay e > 
fraction of a pie of the principal and interest in * - 

at the time when crops a.e not standing 00 ‘begmy 
the end (fallow portion of the agricultural ytuj • 
month of Jeitb, and then have the estate redeemeo. 

//dd. on the construction of the mortgage..that 
fn*t was to be set against the interest, andI J* * 
the intention of the parties that the mortgagees**" ^ ^ 
trth the usufruct of the property and be paid mW 
stipulated rate of 43 per cent, from the time of the 
down to the period of redemption (197 8). 

It would require very dear words to hg» JgJ 
ships to put such a construction uoon the deed (‘ >■ , 

StmNe : if it had been shown that the usufruct »c^ ^ 
have amounted to the stipulated interest 
count might have been decreed (198). KAJA 
Ht SSI'S KHAN r. Ml’KHDOON SINGH. - % 

(1876)3 Soth. 195 -B * J i** ^ 

-In 1867 the then Financial Commissi**; *** 


’ " III IVW tIA linn • ••**»*— a( (K ^ 

wherever the lard mortgaged was in d * 


wnerever me taro ^ c4 

gagee. no interest should be payable undet 1 * ^,» 
mortgage deed, in addition to the J ibtt 41 * 

August I860- I« would appear from that ruhng ^ ^ 
time when he gave that ruling the law of 
state, that a mortgagee could rrtain the »« 
property mortgaged, together with any amo 
secured (0 him by the mortgage M. 

Commisciooer apjwars to have thought date. ^ 


lion 


V.UUUIU■ «<• • •vr-—* — p aiic,— 

law should not be recognised beyond a certain ^ ^ 
their Lordsbifb infer that after that ^ tM 

taken to have t**n altered, at all events * the 

without some special agreement or some spK d 

l«,ih the u-'UiaJ' 1 m 


wimoui some »pcu«i -5,■ - --- ; . — . 

mortgagee should not retain both the uso 
terest. but that the usufruct should be 1 
faction of the interest on the mortgage. 

r. arjoon Singh. 
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M ( 0 t FOAOE-USUFRUCTUARY MORTGAGE - 
Mortgaged property. 

Charges and expenses in connection with- 
Fixed annual sum to mortgagee for. 

DEJ.IVEKY OK POSSESSION—Sale in default OF- 
Provision for. 

IMPROVEMENT BY MORTGAGEE ON—EXPENDITURE 
ON—KEASONABl ENESS OF BOIH-FlNDINC AS TO. 

INTEREST OK MORTGAGEE IN-DEIIKMINA1 k)N 0 >. 

Management oe-Revenue and other kbiic 
D uiv C ^io Ut 0N ~ pAVMEKI o»—Mortgagees 

Possession bv mortgagee or. 

PURCHASE BV MORTCaCLEOF. 

Release of. obtained bv mortgagor. 

RENT ARREARS DUE TROM TENANTS OF-MORICA- 
CUR’S LIABILITY' FOR. 

Kents and promts of . 

Revenue due on. 

Charges and expenses in conneciion »ith- 

FlXED ANNUAL SUM TO MORTGAGEE FOR. 

- Prmntu far^Valtditj »/. 

A cIju'c in a dctd of usufructuary mortgage providing 
for the mortgagee in posaessic* Caking credit for a 6*ed 
>um annually in respect of certain charge and capew.es i. 
connexion with ihe land k<tJ not to lx invalid on the 
ground lhal it gave (he mortgagee a collateral advantage 
under Ihe deed which he wav not entitled to enact. 

The truth iv that it it a fixed payment to be made in res¬ 
pect of a variaWe charge. and though it may be atoimcd 
that the amount wav not fixed so as to prejudice the mod- 
gJgw. there iv nothing to prevent the mortgagor and mort 
gigtt entering into a bargain av to what turn should be 
charged annually for expense that may or may not exceed 
the agreed figure (43). (/W Bmkmo,t„,) (.HALIKANI 
VENKATARAVANIM ZEMINDAR OF TfNI. 

(1922) 601. A 11 -16 M 108 (113) - 32 M LT. 70 - 
17L W. 383 -28 Bom LB 641-38 CLJ 34- 

28 C. W. N. 26-A I R 1023 F. C 26- 71IC. 1036- 

14MLJ.631. 

DELIVERY OF possession of-Sale in DEF AULT OF- 

PROVISION FOR. 

— 'Eii/eretiiiihly of. 

A deed of mortgage with possesion to secure the repay 
merit of Ks. 1 . 80,000 with intere-l at the rate of I per vent 
per mensem provided that the principal of the ilrbt wa* to be 
repaid by wrm of Kv. 10.000 payable year after year 1 
l«eginning on February I, 1892 down to February I. 1 
and that on February I. I8V9, the entire balance of the debt 1 
and the inter*'! was to be paid. The deed ferther provided 
that notwithstanding the arrangement by wl.Uh the nwt- 1 
was to lx put into povesdon a lease was to be gran 1 
ted by him to Ihe mortgagor for a period of 2 ytar*; and 
lhat. if the provision* of the mortgage deed as to redd’iverv 
of the estate to the mortgagee by the mortgagor at the ex¬ 
piration of the lease for 2 years were not tarried out the 
mortgaged estate should at the end of the lime stand Kid 
to Ihe mortgagee for tlx entire amount due inclusive of the 
balantc of printipal and interest, and fur.bcr that the - 
mortgagor should not sell any portion of the estate to an* /< 
body except the mortgagee. ‘ , 

//f/d, that the agreement for the payment of the invtal * 
ments of the purthase-tnoney was the main obligation of ,h r 
mortgage deed, and that the whole of the other pros idem b 
however extensive and far-reaching they might lx >tf ’ i, 
really nothing Ixit the security to enforce that obligate , 
and were therefore invalid and unenforceable (46-7.) [Lori t; 
But tout) tv.) C’HAUKINI VENKATARAVANIM ZEMIN c 
DAROKTUNI. (1922) 60IA. 41.16 M. 108 (S * 


~ M °?™? GE ~ 0Sl,rKCCIBART M0ET0A0E- 
Mort-aged property—(cw^.) 

; 

». , 71I.C 1036M4M.L.J.631. 

• Impkovemexj „ MORTGAGEE ON-EXPENDITURK «,* 
c _ Eu»XA» L .s^o llW7 „_ F , s " sc D ™ l0N -- 

by a moil. 

'easMuble in its character, and 
>***" °° S"* im P'^'^> •> 'tasonaWe in 

(1W«) 261 A. 241-26 C. 1 (8)-2 C. W. N 666- 
. 7 Sir. 304 

INTEREST OF MORTGAGEE IN-DETERMINATION OP. 

w »' ■' - 
iwES2E7 JE w . 10 "r rw «■« 

I.am* dtbSiimi.) <*,“ '™!f. cvIbZTuiu 

VJSfiT) io mT; Dm «SKJ 

1866 . 10 >. IA 454-2 Suti 39-2 Sir 167 

PrS Si? 5 ' mid ; °TuX a of 

££ -»* ilh *•— 

SSSTxiuS iSSuSSL 

(1924) 611A 167 (162)- 46 A 9AQ . 

A- X T l P c 10 2- 1° 0 A A. “ 2: 

S 284 34M. L. T. 78-19 LW 703« 

27O. C.72 110 L J 427-29 C. W ?' 2uZ 

(1924) M.W.K. 667-8010.101? 

Possession bv mortgagee or. 

—— Lkjrttltr af, ah,<Juf{ anat/r p» ncrl/tm _ V.j 

/».- kj Him** am Jot, kuJ-Slartpt,, // 

/at, atom, » d,f**h . 0,lom * 


“ d «" * I** f «l I"" lK^„ 
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MORTGAGE - USUFRUCTUARY MORTGAGE - 


(c.'fjj.; 

Mortgaged property-(tV»/./.) 

POSSESSION by MORTGAGEE OF —(Cm/4.) 
any due to the mortgagee* and the redemption of the mort¬ 
gage. The deed also stipulated that for the balance due to 
the mortgagees at the date fixed foe payment they were to 
take and enjoy the whole oe a portion of the mortgaged pro¬ 
perty. •' if under an abrtfutcNilc at a rate fixed in the deed. 

If the entire mortgaged property would not covet the 
balance due. the mortgagee* were to be at liberty to proceed 
against the mortgagors and their other property. 

The mortgagor' did not make any payments towards the 
mortgage ; no settlement of accounts took place in 1^20 or 
afterwards. The mortgagees and their successors in interest 
remained in full possev4un of the property from the date of 
the mortgage up to the date of suit in IH70. 

In a suit brought by the mortgagors in 1*70 for the re 
covery of the mortgaged property with mesne profits from 
1807. on the ground that the mortgage debt had admittedly 
been liquidated by the usufruct at the close of the year 
1866-7, htld that the mortgagees had not become the al#o- 
lute owners ol the property in 1820 . that they continued to 
hold as mortgagees, and that the mortgagors were entitled to 
redeem them and to recover the mesne profits claimed. (Sir 
Jan,i W. CM.) THUMBUSttAMY MODALLY t. M A HO¬ 
MED HOOSAIN KOWTHIN. (1875) 21 A. 241" 

1M. 1(16 8) -3 Sar. 531*3 Suth 198 

- ■■ ■Selling andt vf naknrrnrtt Iran tkrrr. f by mort¬ 
gagor friar la nail {oaf/ a nd—.Wrrlgigrt’i mil far— Bona 
fide and aftrahtt nalurt af Itast—Onm of Pr.W 41 la— 
Shilling of—h/agislraljl ardtr—Usut m fant mm undtr. 

The plaintiffs claimed under a Zar i-pohgee granted by 
the Kajah of Kamnugger of certain maitahs. including 
mouxah K. They brought the suit under the Zui 1 peshgee 
against B foe possession of mooxah A', and to set aside a 
ntokurrurcc alleged to hate been granted by the Kajah to 
him prior to the mortgage, under whkh he claimed the 
possession of the mouxah. The value of the mouxah was 
Rs. 850 per annum. The courts below concurrently found , 
that the mokurrurec was a fabricated and fraudulent instru¬ 
ment, and decreed the plaintiffs' suit. 

On appeal to the Privy Council it was contended that the 
courts below had improperly shifted the mm. and that, in 
consequence of the form of the suit, it lay upon the respond¬ 
ents. the plaintiffs below, to show affirmatively that the 
mokurruree was invalid. 

Htld that, having regard to the form of the suit, which 
was not only for possession, but for setting aside the mokur 
ruree, and having regard also to the fact that for sometime 
under a Magistrate's order, the appellant, or those whom be 
represented, were in possession under the mokurruree, in 
the first instance, it did lie upon the plaintiffs to give some 
evidence to impeach the validity of the mokurruree. and 
some mm was therefore upon them (66). 

Htld farther that, that onus was satisfied, and a strong 
trim fade case to impeach the validity of the deed made 
out. and then the mu was shifted, and it was incumbent 
upon the appellant to show by satisfactory evidence that the 
mokurruree was really executed before the date of the Zur i- 
peshgee. and that it was granted bona fde foe a real consi 
deration and intended to be operative as between the Rajah 
and B (66). 

There are strong circumstances of suspicion in the case. 
B was the mookhtar of the Rajah, and notwithstanding that 
the Rajah had charged him with having acted coUusively 
with the holders of the Zur-i-peshgee in obtaining it from 
him, he kept him in his service. It appears that the deed 
was not registered nor stamped at the time, the value of the 
mouuh was considerable, the rent very small, and there was 


MORTGAGE-USUFRUCTUARY M0RTGA0E- 

(Cmld.) 

Mortgaged prcperty-(CW(f.) 

POSSESSION BY MOKTCAOEE OT-(Canid.) 
no evidence that any consideration was paid. Considering 
the relation of the parties, and the facts which have b«a 
refermJ to, the courts Wow seem to be perfectly justified in 
saying that unless the holder of the mokurruree gave satis¬ 
factory evidence of its execution and of irs bam ftdn. they 
could not hold that it was a valid instrument as against the 
Zur-i peshge* (66). SHAMSARAlN V. ADMINISTRATOR 

General of Bengal 

(1874) S Sutb. 64 - 23 W. R. Ill - 6 Sir. 731 

- Smrrtmdtt of. to ft run tnlitltd to tUtU miinl ll 

kt 1 mar!gap, m gayrntnl bf km of imlalmint tb/n iu- 
EStd at. m right la priority in mfttl tl furtktr instil■ 
menu. 

A mortgagee or chargee who is in possession of an tstatt 
asMHh. and give* up possession to a person entitled foil 
subject to hi. charge upon payment of what is then doe to 
him is not preluded from afterwards asserting to ngbt 
against the estate when further instalments, or further pay¬ 
ment*. become due to him (244 5). (Lard Dauj) 
Webb r. MaCPHERSOn. (1903) 30L A. Z»- 

31C 67 (71)- 8 C. W N. 41 *6 Boo. LR 8S8- 
8 Sar. 654 - 13 M. L J- W* 
Purchase by mortgagee of. 

-Effect. S/t Mortgage-Usufructuary mort¬ 
gage-mortgagee under-purchases by. 

RELEASE OF. OBTAINED BY MORTCACOR. 

- Fraud or fartt in r/gard la—F/ta by mortpt* " 

—Pro*! e/—Onns~ Quantum. 

In a case in which the plaintiff-appellant, who mo ^ 
mortgage in pt.ses.ion of a taluk, allef'd Id* tbe£ 
gagor. without paying the mortgage money, held 
of the taluk and forcibly took away all docu*f«» 
caused the execution of new deeds according to ««' * . 
no document* in plaintiff possession by “* 
would hate l«en proved, htld, affirming the C«rts » 
that the plaintiff had no« sustained the onus which U) £ 
him of pros mg that the release of the mortgaged lanw 
obtained by force or fraud. 

Htld fnrlktr that, the allegation of forte could » 
been properly sustained by evidence of M>(" r 


taken ol the relative position of the parties. "- - 
Hussein Khan. (1871)6a-* 


RAlW 
....SMT .* 31 

—MORTGAGOR* 


BULI.El r. AGHA 

RENT ARREARS DUE FROM TENANTS OF 
LIABILITY FOR. 

- Arrears barrtd by limiUlitm- Eittl ^ „ ^ 

Where a clause in a mortgage deed provided;- - 
•»er after the term of the mortgage or dunng the . 

I pay to the mortgagee in any Khali F.sh («£ 

, r.. in the month of Jeith the whole of the mciittW 
and the whole of interest together with the w ^ 
revenue, arrears of rent and takari advances ^ 

.. ..without raising any objection of law such as • ^ 
.... I the mortgagor, shall have the pown to red**. ^ 
on a construction of the clause, that the 
entitled to get the money due to him from U* , * 
account of arrears of rent, whether its reco*«T * ^ 
Imitation or net. (Lard Collins.) 

W. MUHAMMAD ABBAS. (1907)IWJ 

12 C. W N 346-70. LJ. 216=D 

3 M L. T. 182=18 M- **•* 

RENT AND PROFITS OF. 

- Affrafrial ion cf. la dtbt mast burdt 

gogar-Mortgagtt s duty as to. .^rioo * 

Tbe accounts directed by a decree for rtaaor*~ 
mortgage with possession were as follow 
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MORTGAGE-usmu™ MORTGAGE — 
Mortgaged property-(r^,.) I Mortgaged property^/.) 

Rems and profits i Rfyekue due os-fr.w) 

I. An account of what « due to defendants for p«iaci | a ore of action krU that the 
oal and interest on their mortgage in this case, namely, all get from the mo.tear™ *, "!"!***“ , wa ' e , n(|,W to 
debts due to them from plaintiff and all m-mes i aU * e •»»«»•**«. the 


debts due to them from plaintiff'' and all owmey expended 
by them on behalf of plaintiff in paying Gamiment dees 
on the land, together with compound intere-t at 10 per cent 
per annum oj»n these moneys. 

II. An account of all sums of money bid out hj defen¬ 
dants on improvements and management of the land com 
prised in the said mortgage with simple inter*! at the rate 
of 10 per cent per annum on the amounts etprr..!ed by thr 
defendants from the respective dates of v*h eipmditure to 
the date of talcing the said accounts. 

III. An account of all rents and profits received .incc 
June 3. 1871. by defendants or any ol them. 

In taking the accounts the Commissioner directed a *et n.1 
of the receipts in each year against the balance dne f.< 
inter*! on eipenditure in that year. B.t inasmuch as thr 
receipts were in each year less than that balance and as 
(Account II. bearing only simple interest) the Manet of 
interest did not carry interest, it really made no difference 
in the result whether the receipts were set off year by tear 
or the sum of the receipts at the end of ihracomcti was 
deducted from the sum of the amount, due on A cortll. 
It was contended for the mortgage that the receipts ought 
to have been deducted from the interest due year by year on 
Account I, which bore compound interest. «»as to aop p,* 
tantc the interest running on th-t interest, or fin cetwr 
words) that the mor.gagee was bound to giw credit foe hi. 
receipts against the del* which was ito*t l-urdensome to the 
mortgagor, 

NtU that there was no warrant in priviplr oe in autbo 
rity for that contention (245 6). f/W /Xr.ry.) KaMR 
MOIDIIN v. Napkin. flM) 251 A 211- 

26C 1(7)-2C W. N 666 7 Sir 394. 

— - ■ Mtrtgagn't luihhlf ftr—Eutm •/—ihrtygr ifd 

— Com! rut hen . 

On 8 9 I88J. the pbintirf eaecuted in favour of the 
defendant a mortgage of certain tillage* and a houv for a 
term of seven yean, with an ealension of 5 years if so 
agreed, and gave the defendant possession accordingly It 
was stipulated in the mortgage deed that the income of the 
mortgaged ullages should be collected according to the rent, 
roll, and that from that source the mortgagee should pay 
(I) the Government rtnuue; (2) a sum of Ks. 8CO a year 
to himself, as inter*! and for the ripen** of the mongagrd 
a t a I .i.i * 7 


IV iiimijmii •! iiiwviw* »vi ms 

villages; and (3) should pay the haLmce to cenain native 
bankers to whom the mortgagor, were indeheed. The 
plaintiffs sued for redemption alleging that the entire mort- 
gage money had been paid off in the first year of the mort¬ 
gage. and that they were entitled to redeem without further 
payment. 

/Mi that, on the true construct** of the mortgage deed, 
the mortgagee was liable only for such sums is were Atually 
received by him. or, on hi* behalf, and for such sums, if iB j > 
is might hate been received by him but for hi* own neglect 
or fault, and that he was no! liable for the amount of the 
gross rentals a* shown in the rent roll. {It’d 

Banaksi Parshad !•. Ram Narain. 

(1903) 301 A. 66 25 A. 287 - 7 C. W.N.514- 

8 Sar. 447 

Revenue due on. 

- Enkarutd rntmu-Mntgtgu frb*g-R"xtrj 

frm mortgager sf-Rtgkt •f—Ctmlmelim •fired. 

On the ccmstruction of a clause in a mortgage deed pro 

vidlng that an enhancement of the revenue at a re-seS* I retold ike'rEiTl^'lSKr, shouW n< * ** 
meot and » consequent ihrjnluge shall give the mortgagee decree fee forecbwre. * #lM ** ^ ter?niDed by a 


~ I. l : L *- . -UOVC ">* “WNCt. the 

paid by him on account of maintenance and mhan- 

.18 M L J 133. 

n< h,y »r-EMkuttme« of 
/ dim** mu ""![** icN~Migit •( J( w,* 

’w* 

J S 3ztSL°trT“' « «v 

tcirs- J £ k ! 10 ,cla,n a «waln sum as in- 

ZZ tv rfsSi's * r ,ikhini ,o m °"- 

SSvj I, ££/?** l \ U i r -shall be 

J JS*, *? Comment revenue is 

dothf?- T* ' hr shi " b»ve 

I . J? ' *** of « h ' •«««« 

Zjiy °* ,hf ««o POP*** w o subsequently 

,hf r ** 1 ***-"*"* 

dd a • GoVf,nmn, « t™"*- Ibc 
- 4 *7 way alter the liability of 

Mu M CTtiSS!?. ,h ? ,hf ™»«»*h«ild be 
rtJ j hkini WlUc ,0 ,ht ">o«SAgor. 

S “T P,0pt,,> ' hid ^ eehiKcd. 

,h * 

balHiriSilCEjT^ for ndm P^> Mi that, 

^ra^re , r u’ 0 mik ' "* ^e 

^ ,Jf ked on 

* f rW n0 * 1 , * V|, * a hfc as against the 

S22k£«Sf* BH ™' TH " u,DUr 

ltO?l m \ 1 ?ei 89 90,H32A 812 (618-9) o 
7 A L I nml 0 , ? N 1034^ 8 M L T. 276» 

7 A L J 1132 = 71. C. 732=12 Boo L. R 1005 - 

20M.L.J. 890. 

hpmg-Ckargt im rape,/ 

MaTlWfl / ’ n,0,T8agWl ,hC yme wi,h P°«S- 

ami that ,f the mortgag* should not 
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MORTGAGE- USUFRUCTUARY MORTGAGE - 

(Could.) 

Mortgaged property-/^./.) 

Revenue hue ox-(Ou/i.) 

In a suit brought for redemption of the two mortgage 
Uif that the mortgagee was not entitled in the accounts 
to charge the mongagot with payments made by him a> and 
for enhanced land revenue and certain after the date 
of the first mortgage. (Sir John EJf/l AMD HUSAIN 
KHAN Kavviz Fatima. (1924)511. A. 157(162)- 
46 A 269-A. I. R 1924 PC.. 102- 
10 0. SA.L R 281-22 A. L J 284 = 34 ML T.78 
19 L. W. 703 = 27 0. C 72 = 110. L J. 427-- 

29 C. W. N 214=(1924) M W N. 657 = 801C 1019. 


Mortgagee under. 

Duty of Care of. 

- Extent ,<f. 

No further duty of care can be impeded upon mortgagees 
under an usufructuary mortgage than ari*e out of the 
statutory duties imposed upon mortgagees in possession 
under S. 76 of T.P. Act on the one hand, or of the ordinary 
legal duties of managing agents on the other. (Lord MU*.) 
Kampupat motilal f. Union Indian Sucar Mills 
CO. LTD. ( 1929) 30 L.W. 893 = AIR. 1929 P C. 256 ■ 
1191. C. 631-(1929) M W.N. 922 - 50 C LJ. 551- 

57 MLJ. 633. 

INTEREST ON MORTGACE AMOUNT. 

- See MORTCAGE-USUFRUCTUARY MORTCaGE- 

INTEREST ON AMOUNT OF. 

LIABILITY AS. 

——Mortgaged properly—Nomination by mortgagee of- 
tffect of—Mortgagee if therein becomes liaUr» mortgagee 
in cosses'ion. Stt MORTGAGE-MORTGAGED PROPERTY 
-M.tNACEk FOR-NOMINATION BY MORTCaCEE OF. 

(1920)471. A 265'271) 

MORTGACE PROPERTY. 

•-— Stt Mortgage -Usufructuary mortgage- 
mortgaged PROPERTY. 

Purchase by. 

—<Stt alu Fiduciary position -Person in- 
Purchase by). 

- Benefit of—Mortgagor', r,gkt to-Eng/,6 deeitiou, 

•—Authority and app/ieah/ity of. 

The question whether or not a purchase made by a mort- 
gagee enures for the benefit of his mortgagor is determi¬ 
nable on the broad principles of equity and good con- 
*ience. and the principle of English decisions on the point 
is applicable only in so far as it is agreeable to general 
equity and good conscience and not when it is dependent 
upon any technical rule of English law. When the principle 
of the English decisions i* applicable bevau»e it is agreeable 
to general equity and good conscience, the limits of its 
applicability are not to be taken as rigidly defined by the 
course of English decisions, although those decisions are un 
doubtedly valuable, in so far as they recognise the general 
equity of the principle and show how it has been applied bx 
the Courts in England (159). (Sir/ame, II'. Cotri/e.) 
KAJAH KlSHENDATT RAM r. RaJaH MUMTAZ AU 
KHAN. (1879) 6 1 A 146=5 C 198(210 1) = 

5C.L R. 213 = 4 Sar. 17-3 Suth. 637= 
B & J-s. No. 58. 

-- Oudh taiook—Village, i„, mortgaged—Birt right, 

xn rapid of, existing at Jati of mortgage-Pur.hau of— 
Talookdar’, right on redemption tohirt right, on gtyment 
of purehau money paid by mortgagee. 

An Oudh talookdar mortgaged with possession certain 
villages comprint in his taiook. At the date of the mort- 


MORTGAGE- USUFRUCTUARY MORTGAGE- 

iContd.) 

Mortgagee under-{CVW.) 

Purchase by—(C outd.) 

gage there existed certain subordinate birt tenures in respect 
of the villages comprised in the mortgage. The mortgagee 
purchased the rights of the birtias in the different villages- 
In a suit brought for redemption of the mortgage, the 
question was whether the mortgagors could, upon paying the 
paichase-rooney of the bins, plus the original mortgage 
money, redeem the estate as it was then enjoyed by the 
«ortgagee:« whether the mortgagee was entitled in aay 
case to retain the rights and interests of the Urtia tfmindars 
purchased by him as an absolute under-proprietary tenure 
in subordination to the talookdar. and to base a sub- 
settlement on that basis. 

The stipulations in the deed of mortgage plainly indicated 
that the mortgagee, until redemption, was to be the 
remindar d, fado of the estate, with all the rights, 
privileges and powers of a a.-mindar as between him 
and the sub-tenants; that the subject of the mort 
gage was the talookdary interest, with all its inci¬ 
dents. whatever that might include. The inadequacy of 
the consideration paid by the mortgagee for the par- 
chase of the rights of the birtias afforded a strong argu¬ 
ment for supposing that the transactions might have 
been in the nature of compromises, which the powers of 
talookdar were exerted to effect on favourable terms. Attn 
his purchase, and up to the date of the institution of the 
suit, the mortgagee treated the birt tenures as merged a 
the taiook. He did not take any steps to keep them Hire 
as distinct sub tenures foe his own benefit. On the contrary, 
at the time of the first summary settlement after anneaattfi 
he never sought to engage for those villages as birtia. and. 
on the summary settlement after Lord Canning’s Proda*a 
lion, he did in fact engage for them as talookdar. and as 
pared of the taiook. The mortgagee, taking advantaged 
hi* position of talookdar * fado. had acquired the h™ 
and allowed them to merge in the talooka. 

HtU that, on repayment of the original mortgage amoo* 
and of the amount expended by the mortgagee in purchasing 
the birts. the mortgagors was entitled to re enter oo 
estate with all the right* and privileges enjoyed by t* 
gagee (153-4). (Sir Jam, IV. Coitilt) RAJAH KlSHEN¬ 
DATT Ram r-. Rajah Mumtaz Ali Khan. . 
(1879)6 I A. 146 - 5 C 198 (204-5)-50. 

4 Sir. 17 = 3 Suth. 637-B.&J* N0 De 

- -Reriuue ,olf bought abut hy fraud of mortpP^ 

Purehau of mortgaged property at-P!ta ft" 

mortgagor', right of redemption - MatntaiM”^ 

FMoppet. 

A title by estoppel is a well-known title. . 

Where, therefore, a mortgagee in possession entertd ^ 
an agreement with another for depriving the mortPP* 
hK right of redemption by means of a fraudulent decree 
sale for arrears of revenue, wilfully defaulted to PjJ ’ 
said arrears, and at the sale held in consequence « 
default purchased the property himself fraudulently. "T' 
a suit for redemption and possession brought by 
gagor. that the mortgagor had a title by estoppel to rto 
the mortgagee (557 8). 

The mortgagee and the other party to the „ 

estopped or precluded by their acts from setting 
against a third person the mortgagor. «be«g**J’ f ,y 
fraud, and a stranger to the agreement, the illegal) 
agreement itself. The plaintiff is entitled to say. 'h^i^V) 
ment is the real contract). (Sir Eduard 

•LLY KHAN r - U Q S 
(1866) 10 M* L A-5W 
lSath.6S5^S*r-i» 


Nawab Sidhee nuzur 

OJOODHVARAM KHAN. 

5 W. BP. C. 83 = 
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(C(Wa.) 

Mortgagee under-* c\«a/.) 

Purchase by~*cW./.) 

- Reunite tale brought about by fraud of mortgagee 

-Purchiu of mortgigei property at-Vahdity of-Utet 

of. 

If a mortgagee in possession fraudulently allows the 
Government revenue to fall into arrears with a m to the 
land being put up to sale and his buying it in for himself and 
he does in fact become the purchaserof it at the Government 
sale for arrears, such a purchase will not defeat the equity 
of redemption (554 ft). \$irbl ward VJl’i/hami.) NaWAI 
SlDHEE NUZUK ALLY KHAN 9 . RAJAH OjOODHVARAM 

KHAN. (1866) 10 M. I. A 540** 

6 W. R P. C. 83 = 1 Sutb 635 = 2 Sar 198 

——Sub-tenure r ailing at date of mortgage—Pnrehaie 
of-Bouht of-.Uertgjgori right to. 

Their IxMdships are not prepared to aSim the Unad 
proposition that every purchase by a mortgagee of a sub- 
tenure existing at the dale of the mortgage must br taken 
to have been made for the lieneft of the mortgagor, so a* to 
enhance the value of the mortgaged property, and make the 
whole, including the sub tenure, wbjrtt to the tight of 
redemption upon equitable terms. It may wed be that 
when the estate mortgager! is a Zcmindary in faswer Bengal 
out of which a putnee tenure has been granted, or 
within the ambit of which there is an ancient mokurraree is- 
timrati tenure, a mortgagee of the remiodary. though in 
possassion. might purchase with his own funds and keep 
alive for his own benefit that puinee or mukarrirree. In 
such cases the mortgagee can hardly be said to ha»e derised 
from his mortgagor any peculiar mean' or facilities 
making the purchase which would not Le possessed by 
stranger, and may therefore be held entitled equally with a 
stranger, to make it for his own Iwnclit. In such cases also 
the putnee. if the putneedar failed to ful*' his obligations 
would not be resumalsle by the Zemindar, and the 
remindary would always have been held 'ulipct to the 
mokurraree (153). (Sir Jamrt W. Coin//.) Rajah 
KlSHENDATT RAM t. RAJAH MUMTAZ ALI KHAN. 

(1879) 6 L A. 145- 5 C. 198 ( 204 5)- 6 C L. B. 213 - 
4 Sar. 17-3 Sutb- 637-B 4Ji.No.68. 

REDEMPTION. 

Sir MORTGAGE - USUFRUCTUARY 
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If S had 

terms of this contract. 


-Suit for. 

MORTGAGE-REDEMPTION OF. 

Mortgage for tern. 

- Contrail to grant—Poiuiuon mot [tun by mart- 

gagor-Portion of mortgage money aJweeJ nnJer .outran 
-images to mortgagee in rate of-Veamre of. 

S, lieing indexed to G to the amount of Rv 16.000. in 
consideration of that amrwnt and the promise of a further 
loan of R'. 5.000. mortgaged to him I* way of Zuripcshgi 
lease, dated 11th June 1877. villages composed in a taluk- 
dari estate, in effect contracting to give posse«ioo for a 
term commencing on tbe 23rd September 1*77. The 
Rs. 5.000 were not advanced by G. and he never entered 
into possession of the land. On the 7th July. 1877. the 
mortgaged estate, which had previously been under attach 
ment in execution of a decree against S, was taken under 
the direct management 0 /the Collector, under S. 326 of 

C. P. C. of IM2. It therefore became impo*ibk: for S to 
pul G into possession. 

The question was what weie the damages for G not !<mg 

& lnto possession ? The damages awarded by the Court 
w were for the Rs. 16,000 which had been received, and 
interest upon that amount, from the date of the contact. 
a« ,12.pey c«nt. 


M (°”T E_ DSDrEDcmEY mostoaoe - 

Mortgage for teraMCw.*/) 

Held, that the Court below was right In doing so. 
given possession, as was intended by the 
, . , W0D *d have had the property 

or a penal to commmce from the 23rd of September* 
1*//. as a security for the Rs. 16.000 a n d 

ab^o^‘eLm' WnpU ' int ° iff* 0 " 1 l*ing 

aUe to give him po^sesson. the damage which G sustained 

iW "* K ' ,6 00n a "« interest 

ai£d k 1w 2 T-fPi lKf CouM »>» 

S *TH JAIDAYAL 

KAsSAHAi (1889) 17 C 432-6 Sar. 484- 

. B4 Ji.No 115(0udh) 

—Crmtraet to grant - Void eentraet or eontraet JEJ 
mortgager „ mat Me to Mt-P.^rty agreed tit 
XjMAUlt' "•‘"agemeut ofColleetor 

10 him * * a > rl ^'-' pvshgi 
J*?' «lated llth June. 18/7. villages comprised in a raluk- 

C0B,f f i ^, 10 ** V***** 'or a 
term on the 73rd September 1877. The 

Ks. 5 000 were not advanced by G. and Ik- „ evrr fnlf(d 
mio puv«sMon of the lano. On 7th July. |877. the 2 
^.^KhWpre'^yb.n^ndcrattachZ 

0 ' * «w. **» Uken 


•n execution <* a oecree, was taken under ih* ,ll w , 
jvjugemen, of the Elector under S. 376 of C. P. C. of 

“*-»—■ 

wSMEi ft&'aZ'ZZX 

Shh JAIDAYAL r RAMSAH tE (1889) 17 C. 432 * 

6 8ar 484 - B 4 J'» No 116(0udh) 

***. ,0 " Sl,c of- 

MCtmptun suit by minor on attaining mabrity-] imita. 

aSSSSSaSS 

-- Mortgaged property—,Poiieinen of—Afortrmm,', 

mu for at eip,r, of term-Defenee, to-Failure ofmort- 
gatmognepoiieiuon of entire mortgaged property ,f 

have absefute proprietary right in certain villages, and in 
me oeler.aant c p»e«J«essor in ml west. e««ut,d what out- 

KHiwr 0 " 1 ' ’iss’f" p-ws«i. 

the defendant s predecessor m interest f or \i «ar*. the 
deed^pron^ug that o„ the expiration of the term the non. 


into possesion of the mortgaged villages 
-«h«t seethment of accounts, that, on the expiration 0 f 
the term, the mortgagee shall have no * 


respect of the said 


power whatever in 
estate, and aft« the expiration of the 


term this mortgage deal shall be returned hSZZZZ 

22» f? ° f Und ^ 1 «« ^ee of Llt « 

he villages, and the mortgagee couidnc* accordingly ge. 
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MORTGAGE- USUFRUCTUARY MORTGAGE- 

i(\'Utd.) 


Mortgage for term—(<**/.) 
ihi- lull iK-nt-fit purported lo be given to him by the mort¬ 
gage. In .» suit brought at the rxpiration of ihe 14 years 
by the representatives of the mortgagor to recover fiom the 
mortgagee such portion of the moftpaged property as was 

i*. ...... : r 1 t.t . .1 « • 1 


■.n o -r-r v r %, V 1 

in hi> po«as>i©n. held that the mortgagee (odd not resist 
the mortgagors right to mover pr-''f"ion 00 the st 


.lortgagor s right to mover p»«v<ev'ioo 00 the strength 

of hi' proprietary right, in the abrence of any stipulation, 
express or implied, in the mortgage deed depriving the 
mortgagor of «urh right, notwithstanding that the rrort- 
gagre had not hail the full benefit of his mortgage contract 
(59). ( Sir John Ponset.) NlDHA Salt r. Mt.kLI DHAR. 

(1902; 301. A 64 -25 A. 115-7C W N 289 = 
5 Bom L R 111 = 8 Sar 435. 


-Mortgaged property—Pussexion of. withheld by 


--r |~ V • ' "vn vi, xitnmrvi Wj 

mortgagor— Mortgagee** remedy in ca*e of—Soil for 
mortgage money before expiry of term—Maintainability. 

Sit MokiGAGi—C onditional Sai e-Mortgage bv 
—MORIC.lCP EUR TERM. (1849) 4 M I A 444 

- Sale of *ortgiftJ fr, forty in tan ot tin riot tern 

h "‘'tlgagor—Mortgage’l fx-u-ir asto—Exeresteof— 
Dispute j 1 to fond it tom ,>f—Suit iy mortgagee it aeetttr 
friH/ipil and interest for expired portion of term- 
IJdintaiiuiilily. 

A mortgage bond, dated 28-12 1867. executed by the 
defendant in favour of the plaintiff, provided that .be de- 
fenrlant was to pay interest on the principal sum at a 
certain tale, and to repay the principal in twelve years from 
the date of the bond. Imt that the plaintiff wa* not either 
hound to .accept payment, or entitled to demand payment, 
within the *aidtinw. Then there was provision for the 
payment of the interest in three instalments antwallr. The 
M further provided : -If any obuimtion be caused either 
by me or my men in te.pevt of any of the conditions afore 
said you are competent to give me two months* notke. and 
it I do not within that term fulfil the conditions entered 
into with you. to sell by auction yoursdf the nortgaged pro 
petty or portions thereof, according to your pleasure, to pay 
yourself at once the pnncipaldue to y*. and the intern! 
payable on the full amount of principal forthe unrvpirrd 
portion of the twelve years, and to .leliverto me the re¬ 
mainder. if any. 

It appeared that a portion of the interest became in 
arrear. and that the plaintiff gave notice in October 1869 
of his intention to sell under that power, the plaintiff 
supposing that he had the power to sell for the purpose of 
lea ning the principal and the interest up to the end of the 
twelve y-ears The defendant dieted that right of the 
plaintiff to sell for that amount on the mere ground of non¬ 
payment of interest, which he alleged no, « 0 be an obrtruc- 
ion within the meaning of,he bond. The parties not 
being able to unite to a final agreement as to the conditions 
of sale, the plaintiff brought the suit nut of which the 
appeal arose claiming the full amount of the mortgage 
money wuh interest for 12 years. 

////that, the suit was not maintainable, either as an 
action for damages for the amount which plaintiff could 
have obtained by the sale, or on the bond itself 1(D). 

The action is not maintainable on the bond itself, inas- 

much as no such right of action if not express given by 
“ ° lht bon ‘ 1 ' '* «■» be imptielfrorr it (60). 
' ENKATAURADA lYEXG.AR VENKATA I.UCHMAMAL. 

(1874)3 Suth. 58~23 W R.91. 

Ordinary mortgage. 

■- Difftrenees fetuven. 

The difference between a usufructuary mortgage and an 
ordinary mortgage is no, so much a difference in the kind 
of security created as in the method of enjoying it. In each 


MORTGAGE-USUFRUCTUARY MORTGAGE- 

(Ctntd.) 

Ordinary mortgag t-'Contd) 
case the property of the mortgagor is pledged to secure the 
debt, and when the amount secured is paid, the propeity 
pledged must be returned to the owner. The main difference 
between a usufructuary mortgage and an ordinary mortgage 
is that in the former it is part of the initial agreement by 
which the security is created that the mortgagee shall at 
ooce go into possession of the mortgaged property and ap- 
ply the proceeds be may derive from the use and occupation 
of it in discharge of the mortgage debt; while in the case 
of an ordinary mortgage of the usual sort it is in general 
not the initial intention of the parties that the mortgagee 
should go into possession of the property pledged immedi¬ 
ately or at all. although he is empowered to do so if the in- 
teittt cm the mortgage money be not paid. Shooldhejo 
into possession, he must actoont for the receipts jr* as must 
the usufructuary mortgagee. The widow who holds reces¬ 
sion of her husband's property until she has been paid her 
i dower has no estate or interest in the property as a mortga- 
1 gee under an ordinary mortgage (151.) \liri Attiasen.) 

! MAINA RlRI j. OHaUPHRI VAHIL AHMAD. 

(1924 ) 621. A 145a47 A. 2f0-6 L B P- C 85" 

2 0 WN 180 27Bom. L R 796-23A. L J 115- 
A.I.R 1925 PC. 63-861 C-679 *48 M. L-J- 667. 


Perronal liability under. 

-Absence of-Sale on foot of mortgage in case ol- 

Soit for-Mortgagee’s right of. See MORTGACE-USl’ 
FRUCTUARY MORTGAGE—DEID AMOUNTING TO AN- 
Charceor. (1916) 31 ML* 851. 


-Deed excluding See MORTGAGE—USUFRUCTVAlV 

MORTCACE-DEED AMOUNTING TO AN-PERSONAL 
LIABILITY UNDER. (1916) 441 A. 87 - 44 C- 388 (400X 


- Wrongful tots of mortgigor fretting, tkeafk * 

tmk lith/ily ih tint instant— Mortgage M »*»»» 
as suek—Transfer of Property Ad—S. 68. 

A mortgage deed of 1896. after reciting that for th« £ 
payment of the loan with interest, as therein provided. t“ 
mortgagor had given in Zarbhama the rents and «**?' 
the mokarrari villages therein described, provided tbit * 
possesion of all the villages was to be redeliveredI to W 
mortgagor on 14 1-1903. it being calculated that by 'M 
date the amount doe to the mortgagee for principal AWf 
terert would have been satisfied out 0/ the rents aw Jj" 
of the village, expressly precluded the mortgagor collect* 
any of the rents during the term of the Zarbhama. 1* 
mortgagee obtained possession in pursuance of tbe tnw’PP 
and retained possession till 14-1-1903 when he redrliretw 
the vilUges to the mortgagor. He did not in fact recerttw 
the collection of the tents sufficient to discharge th«P n *' 
pal of the loan with interest as mentioned in the 
a suit brought for the recovery of the balance doe onder 
mortgage (feed, on the allegation that by sundry 
acts of the mortgagor the mortgagee had beet?*® 
from collecting tents and otherwise realising b*** * 
keld that the plaint alleged facts calculated to bnog “J 
within S. 68. cl. (A) or (e) of the Transfer of Prof*** 
and that tbe mortgagee ought to be allowed an opp^* 
of proving those allegations and of establishing that 
facts were sufficient to bring S. 68 of the Transfer of ^ 
perty Act into operation. 

Held further that the position of the mortgagee^ 
that section could not. by reason of th? non-attew _ 
tbe mortgage deed and its invalidity as a mortgag^ ^ 
ter than it woold have been if the mortgage had t**"j 
attested and tbe deed had been valid as a mortga?* ' ^ 
Parker.) RAM NARAYAN SlNGR r ADH1NDRA • 

Mukerji. (1916)44I*A*97 9M0 
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MORTGAGE- USUFRUCTUARY MORTGAGE - 

(CMM.) 

Personal liability under-KW./.) 

21M. L. T. 12 = 28 C. L. J. 121 * 15 A. L J. 107 
(1917) M W. N. 94-21 C W. N 883- 
19 Bojn. L B 194 381 C. 932 32 M L J. 39 
Beceipts under-Cash if. 

-Hindu joint family-Mcmbers of-Agteem,n! »*• 

tween, tor divmun of cash—Receipt* if cash within meanir* 
of. S« Arbitration-Award-Hindu Law-Joist 
Family -Partition. C19X4) 27 M. L J. 128 

Redemption-Bight of- Revenue sale brought about 
by fraud of mortgagee 

-Purchase by mortgagee of mortgaged pnfetty at- 

Eff«t of. Sft MORTGAGE— USUFRUCTUARY VOKICAGk 
-MORTCACEE UNDER—PtRCHASlS BY-RfVFNIE 
SALE. ETC. (1868)10 M I. A 840(657 8 ) 

Redemption of-Suit for. 

ACCOUNTS IN. 

Bar of. by limitation—Effectof. on titu to 

LAND. 

Decree in. 

DISCHARGE COMPLETE OF MORTCaCE DEBT-PROOF 
OF. 

INTEREST ON MORTGAGE AMOUNT-DlfOSlT OF 
WHOLE OR PART OF. 

LIMITATION FOR—SUSPENSION OF. 

Limitation b.r tc-Pi ea of-Maintainabuity. 

MESNE PROFITS PRIOR TO-MOrTGaGOR’S RICHT TO. 
Nature of—Limitation law applicable io- 

REI.IEF OBTAINABLE IN. 

Onus on mortgagor in. 

Second suit-maintainability. 

ACCOUNTS IN. 

- Bill I ef—Ailml ttHithem mde tr **[kt 14 htf 

fat* madt by merlfiipc—Preef ef—SfttnhhtHi 4*d tern 
jtflurfi. 

In a Mit for redemption brought again*! mortgagee, in 
pouewion, Md that, in coming to a conclude* a* to the 
Mate of the account*, the court, below erred in proceeding, 
not upon proof of the actual collection, which «ere or 
ought to have l*en made by the mortgagee*, but upon 
material, which were in great measure soeculative and con¬ 
jectural (13). (ford Jmlut Km tit Brk't.) MOHUN l_»l. 
SOOKOOL v GOLUCK CHUNDF.R DUTT. 

(1883) 10 M. I. A 1-1 w. B P C. 19 -1 Suth 633 - 

2 8ar. 49 

■ ■ — Brier muffiff—Dt/rtt en—.Venty findm rtifietl 
ef~ fnltrtil cm— Ver/yapt'i rifbt ie—S*U *f mertftpd 
freffrly ii r /itmlie* and Jnfiwtni** •( mertyj rn tfart- 
fret* in eenitfueiut. 

A mortgagee with pcn.«ev*ioo paid into court a *um of 
money in rmpcct of a mortgage decree again*! a portion of 
the mortgaged propertie*. That portico had been vdd in 
court auction, and the *ale* were confirmed. notwithstand 
ing the mortgagor’s application to set them a*ide. and the 
mortgagee thereby lost hi. pO"«v*ion of that porti** of the 

E opertia. He could not. however, get back the mooey 
! had paid into court as Mated above till loog after. 

In a suit for redemption brought by an a**ignee of the 
mortgagor's interest against an assignee of the mortgage. 
Md that, in taking the account*, the mortgagee was entul- 
ed to be allowed inler.st on the entire amount paid into 
court by him from the time the k»t possesion of that por¬ 
tion of the mortgaged properties up to the date of the appei- 
late decree (75). (Ltrd Sinba) PasaCanti Rama- 
rayanimgar v. Maharaja of venkaTaCiri. 

(1928)641. A. 68 = 60 M-180^1001-0 86** 

*°4 
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MOHOAOE- 080FRUCT0AR7 MORTGAGE- 

Redemption of—Suit for-(rW/) 

ACCOUNTS IN—<£>*//.) 

25L.W.6ji. 8 p„. lT 307i|!9 

ISC L J 386- 3!C w S Sf" 

r““ «■ 

the rent* and profit, wived b, him £ S,^?« atC ° Un ' 

(J 14 * <*> W. CeinU.) M awa Ay.i^lf 0 " 
Khan>.Jowahir S,n (; ii . „ 87 o: 13m .jJU 

„ B P C 17-2Suth 346 2Sar ^73 

Si *«r 

Bccount. if taken, and wbo d«* n<t *c-^! .V “ 

3 Sutb. 346 - 2 Bar. 573. 
AV-/» « d fi,.4„~/» lirf „ . 

ty»* me.ttort rnmn-lmi/..*™ 

t*e*> diuliimimf htbelny fc. " ***— Met. 

When it .a, contended thauhe right conu,u f( ;„. . 
jreement of Joan bet.een a mortgaE* ^°' ,n 
was that while the mortgagor could Charge! *!"«**« 
Wh aU the annual proceed* of the estate. g£ 1°' ***** 
cwd* carrying wertsi. r.e noting <o«M * pr<h 

•oortgagor with the debt and thfL^°S fh l ,r * ,hc 
carrying interest. J f /d that the result of Ji, U, ' Cr nw 
wa* certainly vomewha, eatiaord^n * 

Otip. -ouM be math ,o put *„<h L « d ’ 

rent unless tbey.r.e compe^ t d' vrT 
word. (450-1). (Sir KekH 
NODE MlSSER :• KRIPA MOVI E \)ml Rad HABE. 

(1872)14 111 A. 443 • 17 W.R 262- 

A mortgagee ts not an avvirerof the ccntinuatioo «r .t 

received with common care and attenti.* A *? ?h - havf 
of a peecediig renal doe* not 

the mortgagee i* not chargeable on tbe lia.G r ^ 
^timate. (U,d Ckrlm.frrd) JaH MUKHtSl ?* Ch *“ 

Baboo Sr. e kishen Singh. UHUN *. 

*“ °'- “127” ° r ' 0N 

270.1004 (1010-2) 
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MORTGAGE - USUFRUCTUARY MORTGAGE - 

(Cost/d.) 

Redemption of-Suit for-- (Conti.) 

DECREE IX. 

- plaintiff n entitled to reenter under—Sfeaft- 

alio* of—Xeteuily. 

The mortgagor of property held on a Mciurmref lease 
brought a suit against the mortgage* and against the rrpre- 
senlative of the Zemindar who had granted the mokurruiee. 
The suit was brought for recovery of the possession of the 
property and aho for the redemption of the property. The 
suit was dismissed by the first Court On appeal, that de¬ 
cree was reversed by the lower appellate Court; that Court 
holding merely that the plaintiff hid established his right; 
and its decree was affirmed by the High Court. 

On further appeal their laxdshits* affirmed the judgment 
of the High Court but remanded the caw to the High 
Court with directions to amend their decree in conformity 
with their judgment, by declaring affirmatively what the 
plaintiff was entitled to recover (300). (Sir M.mtjgue E. 
Smith). UUH Sham Soonhur Lal :. Sookaj I.\l 
(1076;3Suth 298-Bald 20. 

- Management of mrtfiifed property — Money “ hid 

out " by mortgagee tn-A//x,\in,e for—Salary to Manager 
if and tohen inettided m. 

Where a decree for redemption allowed to the mortgagee 
in possession " money* laid out" by him in the manage¬ 
ment of the mortgaged property, held, that nothing could be 
allowed by way of disbursement or salary to a manager when 
no such salary was paid either in form or in substance. But 
where it appeared that the mortgagee's adch son had man¬ 
aged the property, that, if he had not. a paid manager must 
have been appointed for the purpose, and that, though there 
was no agreement for the payment to the xm of any salary 
or remuneration for his assistance, he had to live away from 
his father and to have a separate establishment for the pur¬ 
pose, held, (hat. though a salary could not be allowed as 
such, the cost of the separate maintenance of the son should 
be allowed as a disbursement or “ Moneys laid out in 
management." field, however, that neither a salary nor an 
allowance for the son's maintenance could be allowed for the 
period subsequent to the death of the mortgagee when the 
son himself became a mortgagee and managed the property 
for the benefit of himself and hie co-mortgagees (247-9). 
(Lord Datey). KaDER MOlDEEN NAPEAN. 

(1898) 251. A. 241 -26 C. 1 (9 10)-2 C. W . N . 666 • 

7 Sar 394. 

DISCHARGE COMPLETE OF MORTGAGE DEBT- 
PROOF OF. 

- —On hi i<w mortgagor. 

In a suit by mortgagors under an usufructuary mortgage 
to establish their right to redeem, foe cancellation of the 
mortgage deed, possession of the lands, and payment of the 
surplus, it lies on the plaintiffs to show that the mortgagee* 
were paid in full, out of their receipt, (fsrd Chelmsford). 
Shah mukhun Lall.-. ihboo Srff Kishfn Singh. 
(1868) 12 M I A. 157 (192) = 11 W. B P C 19 - 
2 B. L. R P. C. 44=2 Suth. 190 - 2 Sar. 403 
INTEREST ON MORTGAGE AMOUNT—DEPOSIT OF 
WHOLE OR PART OF. 

- Mortgafi-r's duty ii« to. 

In a suit for redemption of a usufructuary mortgage.it is 
clearly not necessary for the mortgagor to deposit anything 
by way of interest on the amount secured l«y the usufructu¬ 
ary mortgage. He has a right to assume, until the contrary 
is shown, by taking an account, that that interest was covered 
by the rents and profits (413) (Sir James II’. Co/rile). 
v.wab azimut au Khan r. Jowahir Sinch. 

(1870) 13 M I A. 404 = 14 W. B. P. C. 17 = 
2 Suth. 346=2 Sar 573. 


MORTGAGE-USUFRUCTUARY MORTGAGE- 

(Contd.) 

Redemption of-Suit for -(Con/d.) 

IJMITATION FOR -SUSPENSION OF. 

-Fusion of interests of mortgagor and mortgagee 

after accruing of right to redeem—No suspension on ground 
of. See I.IMITATION ACT-ART. 148. 

(1913)401 A 74 ( 85)-35 A. 227(2367) 

Limitation b\r to-plea of—Maintainability. 

- Decree for possession obtained by mortgagee in suit 

brought therefor after bar of limitation—Effeet. 

In 19W. the mortgagees under a usufructuary mortgage 
of the year 1*42 instituted a suit against the mortgagors for 
possession of the mortgaged properties as mortgagees and 
olxained a decree based upon their rights as mortgagees. In 
a soil brought in 1007 for redemption of the same mortgage 
the mortgagees contended that the suit having been brwgbt 
more than M» years after the date of the mortgage wu 
barred under Art. 148 of the Limitation Act. 1877. The 
mortgagors sought to get over this plea by contending that, 
inasraoch as. though the suit of 1801 was brought by the 
mortgagee' after the period of (0years provided by art. 148. 
they claimed the estate not. as absolute owners but only as 
mortgagees, they were stopped in the present suit from 
resiling the right to redeem by Expl. II to S. 13 of the 
Code of l**2. Held, over ruling the contention, that the 
suit of 1904 was no bar. 

The plea of the mortgagor that he was entitled 
to redeem was irrelevant to the suit of I9W which wu 
by the mortgagee for possession as such. The title of the 
mortgagor as mortgagor was not in question In that 
wit. nor could he as a defendant to that suit have convert- 
ed it into one in which he could have obtained a decree 
for redemptirm (81-2). (Sir John Edge.) Lau S08I 
kAM r. Kashaiva Lal. (1913) 40 I. A. 74- 
35 A 227 (233 4)-17 C. W. N 605-11 A. U- 569“ 
13 M L. T. 437-(19l3) M. W. N. 470" 
17 C L. J 488 -13 Bom L B. 489 * 191. C. 591 - 

25 M L. J-151 

-Decree prior restoring possession to mortgagee" 

mortgaged property wrongfully taken possession of * 
mortgagor—Declaration in. entitling mortgagee to how 
possession till balance of mortgage money was folly paid 10 
him-Effect. See LIMITATION ACT OF 1908-ART. 

(1873)20 W. BS75- 

- Lease by mortgagee to mortgagor after bar of 

tation —Description of lessor as usu/ruetuary mortgage '* 
—Efeet. 

After the expiry of the period allowed for redemptk* « 
a usufructuary mortgage the mortgagee granted a l«* * 
the mortgaged property to the mortgagor, the lessor bemj 
described in the grant as usufructuary mortgagee. I" 
for redemption of the mortgage subsequently instituted ^ 
the mortgagor, he extended that the mortgage* * 
estopped from repudiating his character as mortgage** 1 *' 
that the description of the lessor in the lease amount^ 
a representation which he was bound to make good. < 601 
I»rd>hips met ruled both those contentions. ^ 

If the lessor were seeking to impeach the lease oo 
gnwnd that he was not usufructuary mortgage* be 
be estopped. But the lessee had the full benefit o«£ 
lease, and for matters outside the lease, it contains itgm 
to preclude the lessor from asserting his true title (1®/- 

In order to succeed on the other ground (that t« 
cription of the lessor amounted to a representation ■l' |C 
was bound to make good) the mortgagors must show 
the desertion of the lessor was an essential pw'®; (C 
contract, that the lessee made the contract in rau**, 
those terms, and that her position was in soon* *! 
by the terms in which her lessor spoke of himself. ^ 
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USUFRUCTUARY MORTGAGE - 
Redemption of-—Suit for ~{CmU.) 

LIMITATION BAR TO-PLEA OF—MAINTAINABILITY 
—(ConlJ.) 

the lessee ccwld she* at lean so much >he would ha* no 
looiKUlion for contending that her fflwl right wa- .crhed 
or rathe, wparned, I* the terms of ike lease (KW-9L 
(L*rd //Moot ) FATIMUNNISSA BEGUM r. SOONMR 
Das. (1900) 27 L A. 103 - 27 C. 1004 (1012)= 
4C. W. N. 565 - 7 Sir. 718. 
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Mesne profits prior to-mortcagor's 

RIGHT TO. 

--A 'ffuJant bona (i<le Uvuftrtt f.v mint mULml * 

HotHl-Mortfiig, paid tg Ml t ( umfrntl jttn k/*t. , 

The soil mas for ibe recovery of po«osion of certain 
properly with mesne profits for six years before *ii. The ' 
plaintiff s case mas that the suit properly had l«n ow-t -' 
gaged with posswuon by their predecessors in interest to 
the predecessors in interest of the defendants, that the 
mortgage had lieen paid oft out of the usufruct years before 
the institution of the suit, and that the plaintiff, mere there¬ 
fore entitled to recover possession with six jear,' mevtr 
profits. The defendants were We idt purchasers of the 
suit properly for value, and without notice of the suit mort¬ 
gage. And the plaintiff, were guilty of great laches m 
mslituting the suit. Further, the case wa, far from being a 
clear one. 

HtU, that, under the ciicum«taMfs of the ca*. the 
plaintiffs, though entitled to a decree for redemption, were 
not entitled to recover mesne profits for any period prior to 
the date of the suit, and mere entitled to %-ach profits only 
from the date of the suit (667). (Sir J*mi W. Ct/n/t.) 
JUGCERNATH SAHOO r SYUD SHAH MAHOMED HUS¬ 
SEIN. (1874)21. A 48'14 BLR 386* 

23W.R 99-3 Sir 419 3 Suth 61 

Nature of-Limitation law applicable to - 
Relief obtainable in. 

■ -■ ‘ Dtthraliin »t /*r/tilnrt—SnH ftr—DiUintlitm. 

The present suit is one for redemption, not for declaring 
a forfeiture, and musl be decided according to the nits 
applicable to Ihe former suit. If the transaction were 
simply void, and no estate at all parsed (under the mort¬ 
gage), it is obvious that the remedy to recover the land 
would he a p**vory suit; against whRh limitation would 
run from the moment of entry. It cannot he treatel as a 
voidable or redeemable estate between Mortgagor and 
Mortgagee, for one purpose, to escape the limitation 
law, and as a void estate for another (1*9>. (Ur4 
Cklmiford.) Shah Muchun I.ai.l ?. Baboo Sree 
KISHEN SINGH. (1868) 12 M I A. 157- 

11 W B P. C. 19 2 B L B P C 44 = 

2 8uth 190 2Sar 403 
Onus on Mortgagor in. 

- Aiielnit UUt—Mtmt fl<* *(, t„*i 

Ung pit it men tnth Jtftndjnl. 

The appeal arose out of a suit brought by the plaintiff 
to recover from the defendants certain land* as Leiog part 
of the ancient jenm or donum of his family. By the 
plaintiff's own showing his family had been out of 
sion of the suit lands for nearly 120 years, and the defend¬ 
ants' family had been in pa>c»ioo of them for nearly 100 
years. In order to avoid the effect of that long lapse of 
time, the plaintiff relied upon a series of mortgages execut¬ 
ed by his family to the defendant's family or to penoos who 
had transferred their interest to the defendant', family. Of 
those mortgages the latest was what was called an othi or 
usufructuary mortgage. If that mortgage could nor be 


asiIrEnoTDAa7 mortgage- 
Redemption of—Suit for-(cw,/.) 

ONUS ON MORTGAGOR IN-(CWrf.) 

°^XtT ld ' umlw 

M< * y v ,, . hKh mu 

f land ‘ in di, * ,u,e 
,J ?* * * Lxit wav from 
*" rn olihe defendant. 

«}*■***«**. ihe plaintiff must recover by the 

Sccoxd suit-maintainability. 
FnCZLT/ (r : AfhJ,h /«•-K 

* r*y tnHatrJ and rtHitntim to met I rant 

P*KUim*md mtint p refit, f,* p, n ,<t 0 ( dupjiuilim— 

pul in pimesion of 

r*ssLr££ ,h, nr„r 

SEJSSaS™ lKe add “ iunil a,tou "‘ «*«««! «> appeal 

HS Sti 10 f e ori « iMl Co, «<<» 

V • r ° 61 ' °' ,he P* rio ‘ l *hich 

2 e^^fiu«f ET3 * ,0,dcf f °' Wi« Of 

"*soe profits * a, made. and. m execution thereof the 

* ko,m * ’'*'*** ,be •*■«» 5 

Of b,0 -« h « ^ « Awignee 

2 ,h11 ' hco " k ' u " 
all the ,ha ' 11 a " d 

°T 4rrtd 1,0 ,i,k «® «>H' mortgagee. 

SSTbe^iSl 1 Mt " iV * Mr Z 

The Court .hid, awarded the mone profits had 
provivi* nf r^c u 4d ' h ” r Un,l « 

1 ** w* 1 ,o ,i,c H,gh r0U " 

taken IK ? J r Z"? . OI, ' r '" on •" fact 

m C ,u ,$Hl ,0,hf uk l0 ' 
m«e prrfiu *h,«h was d«llowed. ami there was no 

f lba, J ( Am "’ *'•) PARBHU 
IHai. r-. Kalvan Das. ( 1015) A r . 

38 A 163 20 C. W. N. 426= 19M LT 

3LW.293 (JMfliMW.M.ai'JgJ: 

18 Bom. L R. 382 = 331. c. 506. 

8ile on foot of-Sult for~Blgbt of 

(1916) 31 M L. J. 251. 
8imp!e mortgige And~Combln»tlon of. 

metely-Tc«. Stt ^ICME^DE^OF-SATUhtn! 
MORTGAGE CREATED BY-ANOMaLOUS MORtJa Ce 

(1919) 561. 0.717. 
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MORTGAGE- USUFRUCTUARY MORTGAGE- 

(f••»/./.) 

Simple mortgage and-Combination of—(C.w//> 

-AnonuJtms noiig.ige nr—Te-t. Stt MORTGAGE— 

Deed of—Nature of mortgage created by 
ANOMALOUS MORTGAGE. (1926) 54 I A 68 (77) = 

50 M 180 

■- St/ MORTGAGE -DEED OF-NaTUREOF MORT¬ 

GAGE created by—Anomalous mortgage. 

(1929)561 A. 299 4 Luck. 363 
-Failure of mortgagor to give possession to mort¬ 
gagee— Decree for money am! for ‘ale—Mortgagee's right 

to. S// Mortgage—Simple mortgage-usufruc¬ 
tuary mortgage and. (1929) 561 A 399 = 

4 Lack 363 

Writing-Necessity. 

- T'Vnttt of Pr .fifty .1/1- Lav ktorr. 

Before the Transfer of Property Act came into force 
usufructuary mortgages coukl lc created withnot any •ril¬ 
ing. out-iile the Presidency Townv by simple delivery of 
possession. A mortgage nude verbally was valid accord 
ing to the law then in force (268'. (Mr. Am/tr Mi.) 
Ahmad Raea j. Arid Hussain. (1916) 431. A. 264 - 
38 A. 494(601)“ 14 A L J 1099-21 C W. N.265* 
24C.L.504 = 20M.LT 447"(1916)2M WN 648- 
6 L. W. 158>-1 Pat L W. 90-18 Bom. L B 904- 

39 L C 1L 

MORTGAGE-VALIDITY OF. 

-Interest not awarded by decree—Mortgage foe— 

Validity of—Interot allowed by executing Coo it and no* 
allowed by it—Diuinctinn between cases of. St/ MORT- 
GACE-DECRt E-INTEREST SOT AWARDED BY. 

(1878) 51. A 78 1 85) - 3 C. 602 (609 10). 

-Righ* to dispute— Acquiescence—E‘iopt*l by— 

Void and voidable mortgages— Distinction. St/ W ataN— 
WataN LANDS. (1900) 271 A 86 - 24 B 556 
MOBTGAOE—WATAN LANDS. 

-Mortgage of. Stt WataN-WaTAN LANDS- 

MORTGAGE of. 

MORTMAIN ACT 

-Inapplicability to India of. (Lord Bm-kam.) 

Mayor of the City of Lyons r. East India Co. 
(1836) 1 M I A 175 2961-1 Moo P C. 175- 
3 State. Tr. (N. S.) 647-1 Sar. 107. 
MOTOR CAR TRADE. 

-Agent in-Position of. S// PRINCIPAL AND 

AGENT-AGENT-AGENCY. (1925) 49 M L 

MOUJE. * 

- Morning of. 

Their Lordship accept ihe view expressed by Sada- 
sivayar, in I. L. R. 38 M. 891 at 892 that the phrase 
“mouje" indicates "a village in which there were peasant 
proprietors owning cultivable lands even then" (at the time 
of the grant.) 

H/ld that the word in the particular context did not 
merely mean a defind place. {Lord Atkin .) SELTHAYYA 
*. Subkamanva SOM WAJULU. (1929) 52 M. 453— 
29 L. W. 804 - 33 C. W. N. 578 - 
A. I. B. 1929 P. C. 115 = 56 M. L J. 730 (738). 
MUDDUD-MASH. 

- A’litnr/ of. 

The nature of the property is not very clearly explained, 
bat it is certain that it had the character of real estate, 
being part of Ihe land revenue of a certain district original 
granted by the Moghul Government for religion pur- 


MUDDUD—MASH—(CW^.) 
poses, or rather burthened with a religious obligation, and 
subject to it. to be enjoyed by the grantees for tbdr own 
benefit. This property is denominated a muddud-mtsk. 
(Mr. Baron Park:.) MEER USUD OOLLAH tr. MUSSUMAT 
BEELYIMAMAN. (1336) 1M. I. A. 19 (39-40)= 
5 W. R.26P. C.-l Suth. 46=1 Sir.89. 

MURDERER 

-Succession to estate of murdered-Right of- 

PubSc Policy. Stt Hindu i.aw-inheritance-Ex- 
clusion from—Murder. (1924) 511 A. 368= 

48 B. 669. 

MUSSULMAN WAKF VALIDATING ACT VI 
OF 1913. 

- Nek rrtroifi/divt . 

The Mussulman Wakf Validating Act. 1913. Is net 
retrospective, and cannot be construed as validating deeds 
executed before its date. (Vittmmi Cat y.) KHAJIH 
SOLEMAN QUADRI r. SaUUULLAH BAHADUR. 

(1922) 491 A 153(166)-49 C. 820 (834)= 
37C L. J 56-21 ALJ. 1 = A.IR. (1922)P.C. 107= 
31 ML T. 79-4 U. P. L R,(P.O.)70- 
24 Bom. L R 1257 » 27 C. W. N. 101 - 691 0.138“ 

43 Mil 385. 

- (Sir John Wallis) HALLA MALW. ATAULUH 

Khan* (1927 ) 54 I A. 372 (373)-66M. L J.1« 

•- Wtkf—Dtfnihen in Ad of-Affh/atilily I* {tMI 

•d (ct/m/d ky Ad. 

The definition of “wakf" in the Mussulman Wakf Vali¬ 
dating Act of 1913 is a definition merely for the porf** 
of that Act and not necessarily exhaustive apart froralM' 
Act. and the question whether a deed is a wakfnami or 
not. when it arises, cannot be considered exclusively *]tl 
reference to the definition of the word ••wakf* in the Act 
(27). (Sir Jokn IVallit.) M.A Ml P. KALUMDH 
AMMAL (1926) 541. A. 23-6 

25 A L J. 69 -(1927) M W.NJJ’ 
38 M. L T. (P. C.) 53 - 4 O.W N. 300 - 25 L. W.67J- 
6 Bur. L J. 69 -29 Bom. L. B. 772-G001C. 38- 
A. I. B. (1927) P. C.22 - 52M. L.J-» 

MUTATION 

Application (or. on death of Share holder. 

- Prattitt of making—Protf/dint en. 

On the death of a share holder applications for nut** 
of names arc made to the revenue authority of each *»J 
m «be revenue papers of which his name hid beenenUj* 
as the owner of a share or shares by or on behalf of U* 
persons claiming to be entitled to the share or sbai« « 
the deceased, and. when opposed, an inquiry *, 
oficul of the revenue authority. (Sir Jck* 
MUSAMNAT Bhagwani Kunwar r. MOHAN SlNCB- 
(1925) 22 L W. 211*29 C.W.N. 1037= 23 LU *2 
41C. L J. 591 -(1925) M. W. N. 421 = 881.0.» 
A. I. B. (1925) P. C. 132 -49 M. L 
Consent to. 

- Party in ficsstssien of portion of 

tit* in ftrmr of-Com/nt to-Eff/d- Admission *1 

if amounts to. _■ 

In a case in which the surviving brother of a d««»j? 
person became exclusively entitled to his property oo 
death, mutation of names in respect of the deceased's j*' 
petty was effected in the following manner. ******£ 
into the name of the surviving brother and one-half 10,0 
names of two nephews of the deceased, the sons of* 
deceased brother. The three persons signed a doasn® 
the notation proceedings, in which it was stwted tba 
surviving brother was in possession of 
deceased's property, and the two nephews were in P* 3 
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MUTATION-^**/,/.) 

Eflcct Oi-iCoxtJ.) 

isrsir.iscafaj^* ^ *-■ 

,tu '*b* of names In itself conferml 

pfopntury title «« the nephews. [Sir Ardm-StMt.) 


MUTATION—((Wi.) 

Consent UMCW4) 

sion of the other half. The document continued :-’*Theie 
I s no 0,1)0 ^ Wr except the deponents. The mutation 
in respect of the deceased’* share in all the village* should 
be allowed and nobody has any objec-ion th.rcto “ 

Htld that the document contained no words that could 
be construed as amounting to an abandonment, a, a re*dt i pcopnctair bile on the ncohrus 
OChetuise.bytbe »rising bMkr of CHOKHEV SINGH :. Jo T » S.NCH. 

The document i* merely a statement of the facts a* they 5 M L T 1 «K iV ,, 3 ‘ 73(79 

existed in regard to the possession of the property—the 11 Rnrr T p « e .?’t W *^C-WJ 274 = 

mainpoin, considered by rTenue SS^ L * 'jg'g****- 

applications for mutation of names-and. by its silence as 11C 166 = 19 M L J. 123. 

to a compromise tends to support the coo'luskm that no Hindu Law-Ancestral Property 

compromise was ever made (Sir Aol'f* S<M<.) -Mutation of names in .espect of in Uu M , i. . 

Chokhey Singh r. jote Singh. . ** « death of fathei-Efhti 3_.i,,i 1 , J* , ! 

( lTi 36 t l f 38(4I) " 31A 73(80)=5MLT 167 " p ' ** * S " H^oE 

9 C. L J. 161 * 13 c. w. N. 271 -11 Bod I* B 69 - PROPERTY—MUTATION of nauss nc 

8 A. L J. 100-120.0.261-1LC1M- , (1926,63 1 A 220 ( 227 8)-48 A. 269 

19 M L J 123 Oodh Estate. 

- Undw mRu/nu m prMunug—Pr*/ */. -Mutation of ____ 

The only question in the care wasastotle vaMstyof mute by. J* OUDH Or'^ ° f 

certain transaction* which look place in May and June IW 1.1 <1898; 25 I A 1 R 1 Si .S 

affecting the title lo a moiety of a tillage called A’. The p 1 (177)-26 C. 81 <100). 

parties to the transaction were, first, the plaintiff, the I rroeeediugs for. 

widow of one G, and. secondly, the defendant. D. unde. ,- -Aimutum r*. t/Ugd i,lU ,* /*„./ 

whom the other defendant. //. claimed by virtue of a deed *•"•••<» pH* /.• Hud pan, p k rZ Nl 

The village N stood in the name of G. husband of U ^* i «*^'r~EAWt-bm l t a u^r,‘ "' 
the plaintiff. He was recorded in the Cofccior's books a* .'z'**** 041 «**«■ ■*> »*«mrrtd in i jo „ 
the owner. In May and June IMI. the plaintiff appeared *■”■■■ **■» Act. and who remained lecal owner 
before the patwari. acknowledge.! £f, title to one moiety ««dhb death m 1878 brskfai title passed lo the plnlntiff 
of the village, claiming the other mUely for hrrself. and a J ,e * a,,tf ,l * death of the talookdar. pj,jr>tjfl an j 

mutation of names wa* effected fiom that of G into those "» V**»uA an apphcaiion for mutation lo ,hri, 

of (he plaintiff herself and of D, one moiety each. The £** K ' ltaf “ the title of K to succeed i 0 thr 

mutation of name* wa* followed by po*«*«oo on the pan ■* UI,on **» rffected in fatour of K • and nov^T 

of D by receipts of rent* and profit*, and she was found to ***1 *“ banded Over him in consooumce 

be in possession in a proceeding before the Kesenue Court n ***' ho*e«tr. sued A' fw uovsession of th» 

in November 1883. when she executed the deed of g.ft to *** « “* >«'™rb of his legal title, and A* nUvjE 
H, and he applied for potion. ST ol ,ht muU,i «> proc«xJings 

In a suit by the plaintiff for a declaration of title lo the » rvp,r*entaiions and admicjioL 

village A', and for the cancellation of the order of 27th 1 tmnof A nights, plaintiff was debarred from recmenni- 

June. 1881 , for change of nan^ in the record-of-rights. Je estate. Httd. that the mutation piocceding* did noi li 
on the ground that the plaintiff's assent to such change had o/ ,h * to assert hi> legal titk. 

been obtained by intimidation. ktU. rmrsing the High 'bat id 1878pla,ntiff believed the represents- 

Court and restoring the Court below, that the plaintiff had ““ 10 W ,r » «hem -pontaneously. why should 

... •- --- -- b^ Has Icaincdit? 


*-o«n ami irwonng u* voun «r»". iw y 

failed to prove that in effecting the mutatioo of nmn we ,, --- «. u K va>e a 

acted under intimidation, and that her suit was rightly " *<•“ be absurd to suppose that the plaintiff made anv 

ttS £“• ’* h *dmuOmt &m *2322tx. 

D«ed—MuU'.lou tur K ^ t M. jjil-h +J£S TjJb!,'"" 

ss^sr*'""’ ", 31 

When a mutalion of name* ha* been made pursuant to a f " at * 1 bar. The defendant relied upon the admi.,-™ nf 
deed the reasonable presumption is that it would not ban ; V**? ,h « pUintiff; but a potuitn, a dmi„,cn 

been made except on the application of one of the parties to m4 f * r * , * / «' 'lw n um, Minium n n r. 

the deed, of the donor where he is proted to havs been oo I an,u '** f 1 *ad there is not here any title on which *,-rK 
the spot (30). [Sir JAn H'sHii.) Ma Mir. KaLLANDFB M «k«n. there b no transfer ^ 

AMMAL. (1926) 54IA. 23 = 6 Bang 7^ uo lor by time, no trust, why shouW nonh l; 

26 A. L J. 69 = (1927, M W N 76= "*?*"bblegal rights'-ha,ever * mT in 
38 M.L.T. (P. 0.) 63 » 4 0. W. N. 300 = 25 L.W 679 - ,fce * 10 **"«* «o hi* unc k. or for 
6 Bur. L.J. 69-29Boa. LB.772.1001.C. 32- “*“*«*»“> «be defendant. ha*e adoittefl 

—_^ r “-\ l , (1 M . 1) ; 80W - M - ”»'t »=■ 

In a case In which the right to the property of a deceased -W,d*e Zd lZk<r t f d^ZdZ.t! ef 

perton devolved upon hit surviving brother, it appeared W«i#w trrUfucJi trvZi 
that, soon after the death of the deceased, mutatica of names Rdtoncj ,( um( potion 1** ***** **' 
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MUTATION-TOW.) MUTATION—(CW/) • 

Proceedings for—(cwy.) Proceedings for-(CWf.) .. 

In preceding*, on the death of a Hindu for a mutation tokrt PklUmtrt.) JUGCUT MOHINI DOSSEEr. MUSSU- 
of names for the property enjoyed by the deceased, and for Nat SOKHEF. MONEY DOSSEE. (1871) 14 M. IA. 289- 
a sucoson certificate for the collection of debts due to the ; 10 B. L. B. 19 P. C. = 17 W. R. 41-2 Snth. 612« 

ueaiMsI, in which proceedings the contesting partie* are the 3 Sir 23 

°! 'F t ‘l eaWd - '***'*"***' - re P 0f t in—Death of a person-Date of-' 

hc decease! had aooptr.l a hoy,'an entirely index ant Statement as to. in report-Evidentiary value. Stt Evi- 


Thc question ol adoption »as not. and coild not hair 
been, rleckled in either of th.** proceedings. It was foreign 
to .he real questions in controversy. It w*t unnecessary 
and useless to raise it. (L-rd Mia**.) |„tL KUNWAR 
CHIRANJIUI. (1909; 371 A. 1(56) = 

32 A. lOi (110)-7 M L T. 57 -11 CU. 172= 
14 C W. N. 285 -12 Bom L B 244 = 5 I. C 249 - 


dence Death—Datf. op-Patwari’s report, etc. 

(1902) 301. A. 27 (31)= 26 A. 143(161). 

-Statements made in—Admissibility in evidence of, 

in Civil sail subsequent. Stt EVIDENCE-COLLECTOR, ETC. 
-Mutation Proceedings. (1927) 63 M. L. J. 392. 

-Title of one of parties to-Admission of, by oppmnt 

-Efim of—Estoppel by reason of. Stt ESCHEAT-CLAIM 


20 M LJ 182 °*' BV BCHltfT—MAINTAINABILITY—ESTOPPEL. 

(1868) 12M. I. A.468(469). 


—Hcivalkgid-kaognition fa, Crown of title of- vl<pTtrpc 

Escheat—Crown'* *ul»>«queni claim by—Maintainability— NATIVES. . ... 

Estoppel. Stt Escheat— CLAIM OK. bv ESCHEAT-MAIN -Accnonts-Keeping of-Habits of. Stt ACCOUNTS 

TAINABII.IIV— Es'lOPPU.. (1868) 12 M I A 448 (460). -KEEPING OF-lNDlANS-HABIT OK. 

■- JunuUtU.'H in — Til/c—PtittuiiW—luimrt at to -Court—Appearance in—Reluctance as to, of native 

-Stoft of. ol high rank. Stt EVIDENCE-NATIVES OK HIGH RANK. 

In mutation proceedings the Collector’s business n to -Evidence of. Stt EVIDENCE, (1) HINDU TtfTI- 

decide whether the title had been duly transferred, and not MONY.(2) NATIVE TtSTIMONV. 

to proceed upon the basis, or to decide the fan. of posses-Hindu-Coocwfcne kept by-Communication by him 

o?r! l 9 :. ) ', ( . ,S, ,V. ' ,4 '" ) BAIJNATIISAHAY tr. of. to strange, Mabomedan. with particulars— IroprobatiE- 

Kachun ath peksmai) Singh. ty of. Stt Evidence-Hindu-concubine kept by. 

(1882) 12 C. L B 186 = 4 Sar m-BilA. 437. (1871) 14 M. I. A. 346(364-6). 

-On an application for mutation of name*, the CoHec- -Land-Ownership of-Ideas as to-CommonitJ- 

tor has only jurisdiction with respect to the possession, or WWdMb-Right of. Stt LAND—OWNERSHIP 0 T - ’ 
that evidence of possesion which the register affords, and NATIVES IDEAS AS TO. (1926) 30 C W. N 961 3 
that is the only matter which is dealt with on the mutatkm A. I. B. (1926) P. C. 131 

of names (48). (Sir Arthur f/M^u.) Kam SaUP t. -Time-Inaccuracy as to. uwal. Stt EVIDENCI- 

MUSSUMAT BELA. (1883) 11 IA 44- WITNESSES—TINE. (1872) 14M.I A. 412(421) 

6 A. 313(319 20 ) * 4 8 ar. 493 NATIVE CHBISTIANS. 

Po»ses*ion of the property i* the main point consider-._c., ir NMl , rnvviu ~ 

ed by the Revenue authorities upon applications for muta ‘ lKI '' 

lion of names, (Sir Andrrs StMt.) CHOKHFV SINGH r. ' NATIVE STATE 

JOTF SINGH. (1908 1 361 A. 38- 3l A 73(80)= - Briti * Cr^n-RtUnmhip tovttn-Ct*'** * 

6 M. L T. 167=9 C L J. 151 ■ 13 C. W N. 274 = Bn ' nk C'*'* Stain—X,Hurt and altnl ti-W 
11 Bom L B. 69 - 6 A.L J. 100 -12 O f! 2 AR.. hmtiiou-Cauui of. 


Natives ideas as to. <1926) 30 C. W. N. 961- 
A.I. B. (1926) P. C. 131(1W> 

--Time— Inaccuracy as to. uwal. Stt EVIDENCI- 

" ITN esses—Time. (1872) 14 M. I. A. 412 (421)- 


------- ' iivrvnr.i oii'un • . / 

JOTK. SlNGH. (1908 1 361 A. 38^31 A 73(80)= - B 'M* Crnvit—Rtloitpnikp httwtn-C^rd^ 

6 M. L T. 167 = 9 C L J. 151 ■ 13 C. W N. 274 = BntiA CrK ™ Statn—Nnturt and altnl tf-W' 

11 Bom LB. 69 = 6 A.L J. 100-120. C 268- h*‘‘"*-C**uiof. 

1 I. C. 166 -19 M. L. J. 123 U “ dcf »** sovereign power delegated to lbt J 
-—$« Hisnu LAW - AwismL Fiovmv- !" 4 ' g-W -pjo l»M. »d 
MUTATION OK NAMES, ETC. (1926) 531A 220(227 8)= J 00 behaU of C,own - new territories have 

48 A 259 * Wed ,0 ,he actttal dominions of the Crown I 

- XolHrt of—fiutil, not Indian/. °. Dd * f ?* “ d Va,ioas P°* e,s - ^ 

Proceeding* for the mutation of name* are not kwlkial ‘ ^ ***''*? “ d cierciitt) . ortr T! w 

catlings in which the title to and the proprietary riehtTin i !IT * vf* 1,efna,n 0uUlde ,he Km 2’ s ^'"Twrdjed 
immoveable property are determined nLj , Ic Pi J '' ^ ll $ ,s v and P°* c,i of control possessed and eae^jj 

tlw ,Ute (yr the puipo«o( jKxrlaining which , h . '«Z i 


iS,RMA N S|N< ’ H **• L-'L KtDRA PARTAB ^ tom ** 

N.aKain biNGH. (1926)53 I. A. 220 - 48 A 529- J! H “J h toro8 " ? ap *"ti flowinK 

3 ? 8 l n - 6 l m k i 

0. c.«. AX e. p. c. .00=,.t a mu 1 fc^ 

. . . 61M L -J-836 Jurisdiction and Extradition Act (XXI of 1879) 

—OrAtr.u'tftrnn- p, r ,y t, Cfil ,u„-Eft„ of. 1 -by treaty, capitulation, agreement, grant, usage, 

TLt ^ ■. . “d other lawful means % Gove/nS-General of ^ 

1 u;lir iu , ! n '7 U ’ 1 ob ^ Un ? 10 aMaAm •* Council has power and jurisdiction within divers pl^g 
names in the Collector s Registry to a civil suit cannot, either | yood the limits of British India.” And that Act 

-fcjpcssr!i vrr- h ^iSustr ; ^ 


ja6i 


THE PRIVY COUNCIL DIGEST 


NATIVE STATE—(CVtff.) 

Such rights oyer foreign terrilo,, d.ri« not onI> in oripn 
l>ut in kind and in degree in the cases of different State; x> 


NATTOKOTTAICHETTIEMC.^,) 

Rw Ml done at the invtanceo; 
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- — Mvnc tin 

.. .17-umcroii ounx SO I after umMiJution uivk 

'hat in each instance in which the nature or extent ( hange of i.vevn*nt £ / r. 7 - ■.«. 

nehfche^rh^., - • • j l£v. t A^eSSitrrh^^ °' 

I to over kv. in flto , ht , , J fc,cfc hcn amounteel 
^ m lh«, !„*s untie, the heading 

" ‘ "f n 


Mstance of /Tt widow or 
" ** evidently a mere 


t" i ~* ■‘wine 

- ( * hxh Awhd the firm 


:_iYl .r . . 4,UIC »* '»•« 

rights becomes the subject of consideration, inquiry has to 

r .r*,"! 0 ,h 5 «««—« 0* 1* particular ,a*e. <*, 

Min,.) HEMCHANI. DfVCHASI.:. A/AM S tk 
KARLAL CHHOIAM LaL ( 1905 ) 33 I A I -- 

33 C. 219 ( 243 - 4 ) -10 C W N 361 - 8 Bom. L B 129 - 
3 A L. J. 250 ^-3 C-L J. 395 -1 M. L. T. 115 - 
9 Sar 5-16 M U. 115 
—<***•« territory to. Ac. CkSSKW Ol 

BR,TISH T “* n0 * V “ C »»*» TO NAllVI. w * R 11 irm i- -. ” . 

bTATI 0i I V. k A. firm lm,.L , , * A * and the 

Of—British Indian Cumt-Jurridwtion vt- * the V. L A. fc.m^d ac'.uul''^,.^, 'Ij 
0 — Imooetance and _ 1 i.io.. _ 1 to the t \l v 1 / Wctc ,cn 'lcred annually 


“K. M. A. k. k. M 

• maral A. M. V. k. 

"" t*" 

*rwni> atiet»ard> there "as a further dtDOsil -:.k 


Question as to-Importance and nature o(-LuUI*iy or 
non liability of defendant depending upon it-lffevt. S„ 

Jurisdiction - British Indian court - Native 
State-subject ok. ( 1925 ) 53 L A 58 -53 c 88 

;-of-Judgment ot-Focevgn Mnd if a. Sc. 

Judgment—F okEics judgment-native state. 

(1894) 211. A. 171 (184)- 22 C. 222 (237). 

- Faridkoti—Ptut ten of-Forngn SMt . 

Fandkote is a Native State, the kajah of which has been 
recognised by Her Majesty as having an independent civil, 
criminal and fiscal jurisdiction flM). {Ft,l a/ Silhr «.) 
SIRDAR CURDYAL SlNGH ». RAJAH OS FaRIDKOTE 
(1894 ) 211. A. 171-22C. 222(237) 


to the V M V k fir™ . l * e,e ,cn,l ««l annually 
the A \i V k rrm h.“ d h41 l05,,inutd «'« l«M. when 

tsisz :r ss *s-. n-« ik. »k* oi 

w" 7 11 4 *mUc'',o th'mtot 


112 P.B 1894 - 6 Sar 503 ^ MlT» 7. I <k ^ 1 ‘ 

*- RtUmyt nt—Criminal /nnululi^i *! flntid 

Cturn cn-Craiil tf-Sofi W tftth-Oimf in Bnh ,4 
tirnUry—O/findtr at a Italian ,n a rai/uvy in A'ixm’i 
Dominions—Arnit .•/— Utility. 

Where the question was a* to the legality 0 / the arrest of 
y, a native of the Nirara’l Slate, while he was at the station 
on a railway which was totally situated within the domi¬ 
nions of the Nium. and it appeared that the arm! was 
made in pursuance of a warrant iewed by a Magwrare at 
Simla for an offence committed in British territory and that 
the only authority relied upon in support of the power of the 
British Government to execute a criminal praevs in the . ,_ u ,. ..... . _ . 
dominiceis of the Nium was the grant to them by the , , hM V torn were 

Nium of a criminal and civil jurivdktion ‘along the fine of | pV^VT ind JR and 

railway within his dominions as is the case on other lines 


aBBS?a*3*fiea 

dnmn rg^M 1 - i u-rl v • firm, no con- 

- - - 


■ anna/ -limn ms ocmirnignt as i» die cave on otner line 
running through independent states", MJ, that the pirisdic- 
lion granlerl was confined to offences committed on the rail 
way. or in any way connected with the adminiMration of the 
railway and did not extend to offences committed in British 
territory. Crime is in its essential nature local. {Lord 
//atit ary, L C.) Muhammad Yusuf uis-din t. Thf. 
Queen-Empress. (1897)24 IA. 137 25C.20-= 
2C. W. N. 1-6P. B 1897 (Cr.)-7 8 m. 239. 

-Suit in—Injunction restraining—Soil for—British 

Indian Court—Jurisdiction to entertain. Se, C. P. C. or 
1908, S. ii-Cases under-British Indian Court 

(1916) 361 C. 710. 

NATTUKOTTAI CHETTIES 

- Banting firm af-Difrut uM, and,. Lad,a- “ A 

raaral B"—Liability in nsfitt */. la Amt, B-Paymtm 
to maraldar B if a good diuLtrgf— MaraJdir--PV»///*» 
and rights of. 

In the year 1888 the widow of R, a NattukotUi Chetti 
handed over a sum of K*. 5,000 to her father, V, to t* 
deposited by him with a certain Chetti firm in Ran*** 
where high rates of interest pres ailed. The de P *n 
d uly made with the agreed firm, but in 1892 the fund was 
ransferred by V's firm (known by the initiab A. M. V. k.) 
to another kangoon firm known as V. E A. There wa» 
nrthing to show under what drcumxtancw that traosferwa* 


-Ca*te of. S,, 

htHTAI CHETTIES. 


s.vc ,m ! ,hi '- in 

NC.L.J.561-A I B 1929P C 264- 
3? M. L.J 628. 

Hindu I.aw_ca$te-Nattu 
(1WD48I Im(SR 
44 M. 740(746) 

ij^^nnn&g&SSi 

i 2 ?=xai:TfAs 

SHSiFSis 

Solder of the cdfice. and that in default rf 7“* ,he 14,1 

S-ESSSl 


3*t>3 


THE PRIVY COUNCIL DIGEST 
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NATTUKOTTAI CHETTlES^f.W.) 

-Partition j fining—Palni bhaga di virion-Mcopc— 

Custom of. Set llisuu L.wv—J oint family—Parii- 
TION—NATIUKUfTAl CHETTKS. <1921'48 IA 539* 

41 M. 740. 

——Ft nanl ■ Agents or at font,p tkreugk Arm kain.fi i 
(ameJ i >h in—Functions and fet>\rt of. 

The relation in which ihcsr attorneys or agents (through 
whom Nattukottai Cbttties cany oo Imrine" in Penang), 
when engaged in a money-lending business, stood to their 
principal*. whether the latter were individual' or firms, 
their function' and power*, are well and authoritatively 
described as follows 

" First, when a local representative of a Chewy firm car¬ 
ries on the bu'inc'S under the Vilasaat of the firm coupled 
with his own distinct name, the annnuictment to to the ex 
ternal world in general U that, whether a co-partner with, 
nr a mere agent of. other pervm'. he *» to be looked 
on a' a principal. It i' to lie noted that the Vilasam of a 
firm is not it* full style. Next, a local representative of 
the type dmerihed «!•** not lah«t himself as simply an 
agent. He regularly *ues as a principal on mortgage deeds, 
hills of sale ami promissory notes. The title of bis <o 
partners or principals to immoveables granted in foim to 
him is never abstracted or otherwise shown on the occasion 
of any sale or qualified deposition. The rights of his 
principal' or co partners are in truth behind the curtain, 
much to the divtdvanlage of the Government." (1656.) 
(Urd Altiuua.) SOMASUNDARAM CHETTY V. SUBRA- 

MANIAN CHETIV. (1926) 25 L.w. 163 ^ 

(1926)M WN. 832 - 4O WN. 1- 
AIR 1926 P.C. 136 - 991. C.742. 

- Putting—B HliHfU earned OH tkrongk alter my and 

a [till in—Vihum ef frm—Agent's or otter nefs name— 
Cm flint ef— Practice el. 

It is the practice for Nattukottai Chetty firms carrying 
on business in Penang to carry oo their business through an 
attorney and agent and to describe and style the firm by 
its Vilasam or mark coupled with the name of its Penang 
agent for the time being (165). (Leri Atkimom.) SOMA 
8UNDARAM C HETTY f. SlIBRAMANt »N CHETTY. 

(1926) 25 L. W 163 ’(1926) M W N. 632- 
4 OWN 1 - A I B 1926 P. C. 136- 991C 742 

- Skef of-ll’lat it eonsisli ef. 

His shop is of a very modest character and consists of a 
wooden bo*, a safe and a mat. (Lari Dotty.) BUOY 
HONG KONG RAMANAlHAN CHlTTY. 

(1902) 291 A. 43 (48). 29 C. 334 (339)- 
6 C.W.N.401-4 Bom LB 378-8Sir.253. 
NAVIGATION. 

- See Ship (Shipping.) 

NAWAB NAZIM'S DEBTS ACT (XVII OF 1873). 

Commissioners appointed under—Finding of. 
- Preftrly being kefd iy Genrnment /retd and dis¬ 
charged from all clams and ine u m foam a—Fmdi ngef— 
Jurisdiction ai I,•—Claim im-rmistent xitk—.VaintaiKa- 
lilily in Civil Courts. 

The plaintiffs claimed to be entitled to one-eighth of a 
perpetual annuity of R*. MX) a month, which was granted 
in 1858 to their father by the late Nawab Nazim. They 
demanded payment of the annuity with arrears from the 
Government of India, on the ground that the Government 
held property on which, as they alleged, the annuity was 
charged. For live purposes of the suit the plaintiff s limited 
their claim to pergunnah G. which was the property of the 
Nawab in 1858, when the annuity was granted, and was at 
the date of the suit held by the Gov ernment. 

Complying with the exigency of the Nawab Nazim’s 
Debts Act of 1873, the plaintiff had brought in their 


NAWAB NAZIM’S DEBTS ACT (XVII OF 1873)- 

\Cerad.) 

Commissioners appointed under-Findlng of- 

(C<*td.) 

before the Commissioners appointed in pursuance of that 
Act. The Commissioners rejected it altogether. Their 
finding applied to pergunnah G was that the pergcniuh 
was hdd by the Gw ernment for the purposes declared in 
the Act. freed and discharged from all claims and incum¬ 
brance*. including the alleged claim or incumbrance of the 
plaintiff*. 

Held, that such a finding was within the competence of 
the Commissioners and was a bar to the plaintiff's claim 
(98). (Lard Maenagkten.) OMRaO BEGUM f. SECRETARY 
OF STATE FOR INDIA IN COUNCIL (1892) 19IA. 96- 
19 C. 584 (690 1)-6 Sir. 191 

- Retie* of—Civil Coart i -Jurisdiction-Hank ft 

an fair exercise ef futrs—Remedy in (an ef. 

Their Lordship* have no power to review the findings of 
the Commissioners apprinted in pursuance of the Nawab 
Nazim's Debts Act. 1873 ; nor is it within their pro¬ 
vince to express any opinion upon their conduct. The 
Commissioners were invested with arbitrary powers. U 
they used those powers harshly, otherwise than in accor¬ 
dance with the principles of fairness and justice to which 
they were required by the Act to conform, the only remedy 
open to persons who might conceive themselves aggrieved 
was to appeal to Government. The Government had the 
power of removing the Commissioners or permitting «• 
course to be had to court* of justice (98 9). (W 
Maenafkten.) OMRAO BEGUM V. SECRETARY OF STATE 

for India in Council (1892) 19 IA. »■ 

19 C. 584 (591)*6S»r.ltt 

Object of. 

-The object of this Act was. as stated in the preamp 

to put a stop to various suits, to ascertain what proper^ 
with rt'pect to which there had been some disputes 
wa» not held by the Government of India for the 
of upholding the dignity of the Nawab Saiaim, and foi-w 
purpoeof exempting him for the future from bertg*" 
in the Courts (43). (Sir Robert P. CMitr.) OM«*0 
BEGUM f. GOVERNMENT OF INDIA. (1882) 10 U- * 
9C. 704-12 C LB. 695 - 4 Mr. 

Machinery tmfloyed te attain. .»»• 

The object of the Nawab Nazim's Debts Act o» 
was. as stated in the preamble, to put a stop to 
suits, to ascertain what property with respect to 
had been some disputes was or was not held by- the G*" 
ment of India for the purpose of upholding the dl F J 
the Nawab Nazim, and for the purpose of exempting 
for the future from being sued in the Court. Thejt^ 
pointed certain Commissioners for the purpose of 
ing what claims or debts were enforceable agai . 
Nawab Nazim, and how much it was equitable to 
respect of them, and gave them this jurisdiction ^ 
their being bound by any previous agreement or ) 
proceed,ng (43). (Sir Raker, P. CAlitfl>**#»*£ 
r. GOVERNMENT OF INDIA. (18821 10 LA- ..9 

9 c. 704 (710) = 12 C.L.B. 596 - 4 M*- 
S. 12 

COMMISSIONERS. . 

- Jurisdiction of—Preftrly emntyrJ ^ ^ 

.Vjzim te kis son before Act—Decision that it 11 
froferty- Jurisdiction as regards. . ig7J 

Under S. 12 of the Nawab Nazim's Debts Act o. ^ 
the Commissioners are to ascertain “ what jewels ^ 
moveable property are held by the Government ot ^ 

the purpose of upholding the dignity of the 
Nazim". 
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ThE PRIVY COUNCIL DIGEST 


K *2“ ■«<»» DEBrs 401 (XTO or imh- 

s. n-iccH/j.) 

Commissioners 

Inaoveinwhich the Commi**** ascertained and 
certified that a certain Zemindar) was ni/amut property 
(»property held by the Government for tt* purpox of 
upholding the dignity of the Nawab Norm for the time 
bemgUr/Y that the fact (he property had. before the pa- 
mg of the Act. been conveyed by the Nawab Naan, to k.. 
son. did not deprive the Commissioners of jwindi.:ioa to 
deal with the question (+4). (Sir JUnt P. CA/ur. i 
Bec V m p - The Government of India. 

(1882) 101.A. 39-9 C. 701(710 1}* 12 C L B 695- 

4 Sir 419 

——Pm, af—Ctnlrei of, ty wrd, in P„jmt/t *f Att 
—Pfrmuiiii/ily, 

Their Lordships are of opinion that the power of the 
Commissioners under S. 12 of the Act is by no mean* 
controlled, as it has been contended, by any north in the 
preamble, but must be construed according to tke plain 
meaning of the language (44). (Sir Rottrt P. CA/„r.) 
Omkao Begum i. government of India. 

(1882) 101 A . 39 *9 0.704-12 C L R 595- 

4 Sir 419 

- Pro fitly eonveytd ty Muvt Mum tiftn Ait 

whether Mum lit fro fitly it nX—JnmduhoH It it, id/. 

It was contended «»the part of the pfaintilfs-appiHants 
that, the Nawab Nazim having admittedly executed a con 
veyance of the suit property to the second defendant in the 
year 1859. it was not what may be calkd Niumm pn^rty. 
and that the Commissioners had no jurisdiction to deal 
with it ox to declare it to be Niiamut property whether thi* 
property hail been conveyed to the 2 nd defendant; whether 
the conveyance was valid; whether it was voluntary; 
whether it was collusive ; or whether it was revocable—all 
these were questions which woulJ come under the jtriwhc 
lion of the Commissioners to decide under S. 12 of the 
Nawab Naiim's Debts Act of 187); and they have held 
that this property was immoveable property held by the 
Government for the purpox of upholding the dignity of the 
Nawab. Their Lordships have no doubt that was within 
the jurisdiction of the Commissioners (43 4). (Sir Kottrl 
P. CA/itr.) OMKAO BEGUM 9. GOVERNMENT OF INDIA. 
(1882) 10 1.A. 39 - 9 0. 704 -12 C LB 595- 

4 Sir 419 
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■- Prtftrty rightly dteUrrd ty. I* tt Mum " fnfitly 

—Suit in Civil Conti in ruftil of—MAmUinthlily. 

Where, acting within tbeir juriidktion. the Commissioners 
rightly declare certain property to be Nixamut property, a 
wit in respect of such property in the Gvil Court cannot 
proceed (44). (Sir Rote" P. Coil nr.) Omrao BtGtM 
v. Government of India. (1882) 10 L A. 39- 
9 C.704-12C.L B. 595-4 Sir. 419. 
Construction of. 

-AV/ iMtrollid ty frtomUt of Ail. 

The power of the Commissioners under S. 12 of the 
Nawab Nazim's Debts Act of 1873 is by no means central 
led, as it has been contended, by any words in the preamble 
but must be construed according to the plain meaning of 
the language (44). (Sir Rcttri P. Ccilitr.) OMRaO Be- 
oum v. The Government of India. 

(1882)101. A. 39-9 C-704(710)- 
4 Bar. 419-12 C. L. B 596. 

NAZUL PROPERTY. 

- Meaning of . 

Natal property is State property which accrces to the 
State from forfeiture, lapue, or any ether cause (68). (Sir 

105 


NAZGL PBOPEBTY—«WY.) 

P A" P CMur.) Nawab Malka Jahan Sahib a u 

Depuit-Commissioner of LucKNotv. 

(1879) 61. A. 63-3 Sar. 244 = 3 Suth. 581 - 
Bald. 191 = B. & J.’sNo. 55 

NEGLIGENCE. 

^ noon '' * Law—liability in- 

Fmx OR. ETC. (1922) 32 M L.T. 36 ( 38) (P.C.). 
—Cootravto.-Dar.gerous articfc-InMallation of _ 
•"jiigeace iw—AuiJnvt due to— Liability f,,r C,, 
Dangerous articles. (1909) » c. W. N 158 (163 4) 

installing or sending 
? P“ ( ' ^“Accident—Death 0 , injuries j„* 

^^L ^r a a omt r ot 3 "" irM ton “ ious 

CUS * 1 ’ ’’ vm 14 c. W N. 1 158 f'1634). 

per™ ,bc W pc, ' 0aal of a 

pet** whox death 1 * cased by the negligence of another 
h» no right to sue for damage* (207). 1 V,umM Can ) 
) VaUwle ^- Can ^wan Northern Kail- 
AV t0MrAK '- (1922) 32 M L. T. 206 (P. C.). 

■- IkUmli.M of. 

Neglgcme consist* in the omitting to do something that 

\ d0, w iB ,hp Eonrething that 

icavoaaUv ran would not do. in eiilwr tax unintention- 
ally cau^g minh^fto a third w ,ty (386). ( Sir AW/ P. 

toi/iir.) madras Railway Company r. Zemindar 

OF CAkVATINAGARAM. (1874) 1 i a S 

HB L 1 IW- 22W.K M®-3S»,^381 
-Property-Damage earned b> negligence to-Owtw', 
***8 , 8 rnlc «>»"» part—Effect— 
tagish law-Canadian law. Sti DaMAGES-Pkopfrty 
( 1922) 32MLT. 36(41) (P. 0.).‘ 
--Railway Com^ny-Negbgence of-Damage* for- 
^ Railway Company— 

-—Bain unuMial—Damage caused by-Uabil,ty of Cor. 

poratH* fv-.Vgl-gcwce of Corporation-U.er Canada- 
Uw in. Sn N EC LICENCE—VlS Ma)OR. 

(1922) 32M.L.T. 36 (P.C.). 

— -Sadden emergency-N^IigE-nce in-What amounts 
to. Sit CONTRACT ACT. S |5L (1917) 8 L. W. 4 (8 9). 
—JVr m,,tr-R t ,n nnmml-Domogt <vuuJ ^ 

l/otihly of t rtf. rohrn f,r-U*„ Conodo-Uo, ,n 

,1 •”^ 77' “■-'f' t *«'>»<*. cii, .I 

Montreal g« Bwded and the plaintiffs sellar was damaged 
by water. It was found, however, that if the Corporation 
had provide safety valves, the damage could have !Z 


//Ad, that under the provisions of Lower Canada the 

xpomUcmwaskaUefcw tbe damage caused, as. though 
the unusual ram might be described as being fori, m a j,u„ 
thefcwJmg ought have been avoided by the Corporation t>i 
adept mg proper means. (Lord Dundm.) ClTV OF Mon. 
tre»l Watt and Scon. Ltd. - 

(1922) 32 M. L. T.36(P.O.). 
NEGOTIABLE INSTRUMENT 

BANK NOTE ISSUED BY PRIVATE BANK-MUTILATION 
BY ACCIDENT OF. 

Bta OF Exchange. 

Hindi. 

Material alteration of. 

Mate’s receipt if a. 

Operative part of. 

Promissory Note. 
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NEGOTIABLE INSTRUMENT—(CV*AA) j 1 NEGOTIABLE INSTRUMENT—(CW</.) 

Sale, endorsement, assignment of-Power or. Bill of Exchange-(C<w.) 

CONFERRED. AGENT-(«.) 

Transferee of—Negligence of. . . , ... ..... 

1 proceeds by the agent. {Sir John Jems) MUTTYIOLL 
Bank Note issued by Private Back-Mutilation by Seal r. Launcelot Dent. (1853) 5 M. I. A. 328= 
accident of. 8 Moo. P. C. 319=1 Sir. 450. 


- Liability of Bank Ur payment im <au of—Condi- 

tit*!—ScU idoitipMc but number misting—Ei,ft. 

On a claim for payment made against a private Banking 
Corporation on a bank note issued by it but damaged by 
honest accident, it is e*ential to invotigate whether there is 
sufficient of the note remaining to establish its identity a* a 
note of the bank, and to contain all the necessary elements 
that render it valid and effectual as a negotiable document. 
To some extent this must depend upon verbal evidence as 
well as upon pieces of the document. These pieces must be 
identified, their condition most be explained, and they 
must be shown to be parts of one and the same instrument. 
Where everyone of these conditions has been satisfied, 
where it is not denied that the pieces are pieces of one of 
the notes of (he defendant bank, and where it is not. and 
could not not be, suggested that the missing particles could 
be used in building up another note, the Bank cannot refuse 
payment on the ground that the number is missing. {Lord 
Buckmaster) llONCKOSC AND SHANGHAI HANKING 
Corporation p. Lo Lee Shi. (1928) no I. C. 127 - 
28 L W. 880-A. I. B 1928 P C. 116- 
55 M L. J. 627. 


Bill of Exchange. 

AGENT. 

Banker’s Cheque. 

BILL PAVABLE AFTER DATE. 

Bill payable at. or a certain time after, sight 
-Presentment for acceptance of. 

Drawer of. 

Indorser of. 

Material alteration of. 

OPERATIVE PART OF. 

PRESENTMENT FOR ACCEPTANCE OF. 

Shipping Company-Shipper. 


Banker’s Cheque. 

- Distinction. 

A banker’s cheque is a peculiar sort of instrument, in 
many respects resembling a bill of exchange, but in some 
entirely different. A cheque does not require acceptance; 
in the ordinary course it is never accepted; it is not intended 
for circulatior. it is given for immediate payment; it is M 
entitled to days of grace; and though it is. strictly speaking, 
an order upon a debtor by a creditor to pay to a third 
person the whole or part of a debt, yet, in the ordinary 
understanding of persons, it is not so considered. It is more 
like an appropriation of what is treated as ready tnoeey in 
the hands of the banker, and in giving the order to aypeo- 
oriate to a creditor, the person giving the cheque most be 
considered as the person primarily liable to pay, who orders 
his debt to be paid at a particular place, and as being much 
in the same position as the maker of a promissory note, 
or the acceptor of a bill of exchange, payable at a particular 
place and not elsewhere, who has no right to insist on 
immediate presentment at that place. The case of a cbrqoe 
is not similar to that of regular Bills of Exchange, inland or 
foreign, drawn payable at or after date (6970). {Mr. Barm 
Pari/.) RAUCHURN MULUCK r. I.UTCHMEECHUSD 
kADAKISSEN. (1864 9 Moo. P. C. 46= 

2 C. L. B. (Eng) 1661 


Bill payable after date. 


agfst. 


- Presentment of. at dut dot/-.Out notiee-MKt^h 

With respect to all Bilb of Exchange payable after date 
it is fully settled, that neither the want of presentment at 
the time the Bill is doe. nor the want of due notice, are 
excused, because the drawer has continued solvent, or t» 
holder incurred no loss by non presentment, or want« 
regular notice (68). {Mr. Baron Park/) RAMCHU*> 
MfLLlCK p. LUTCHMEECHUNI) RADAKISSEN. 

(1854) 9 Moo. P. C. 46=2 C. L. E. (Eng.)«« 


- Endorsement of bill—Authority for—Proof af. 

A party resident at Baroda indorsed two Hoondies. or 
Bills of Exchange, in the name of a firm carrying oo the 
business of banking at Surat alleging himself to be the 
Gomastha or Agent of the firm, and afterwards, on the Bilb 
being dishonoured, absconded. H<14. that in ordeT to fix the 
firm at Surat with the amount of the Bilb. clear evidence 
ought to have been produced of the authority to act as 
Gomastha. and their Lordships, not being satisfied with the 
evidence admitted in the Courts below, reversed the decrees 
of both the Zillah and Sudder Courts with costs. {Lord 
Brougham) MADHO ROW CHINTO PUNT GOLAV p. 
BHOOKUN Das. ( 1837) 1 M L A 351 = 1 Sar 128 = 

5W. B. 33 (P. C.) = l Suth 64 

- Entrustm/nt of bill to. for sale-Mi sappl,cation of 

salt proceeds by him-Prinapan right to proceed against 
pur (hour in east of -Conditions. 

Where Bills of Exchange are remitted for sale, and the 
proceeds directed to be applied to a specific purpose, the 
property in the bilb remains in the remitter until the pur¬ 
ple for which they were remitted is satisfied. And. where 
the money realised by the sale was wrongfully applied by 
the Agent, k/ld by the Judicial Committee, affirming the 
Supreme Court, that the remitter was entitled to recover the 
value of the bilb in assumpsit, upon an indebitatus count, 
from the purchaser of them, who had naice of the purpose 
for which they were remitted, and the misapplication of the 


Bill payable at, or a certain time after. 

SIGHT-PRESENTMENT FOR ACCEPTANCEOF. 

- Tim of— Returnable hoi of -Decision of C* * 

bdno as to—Pritj Cental's interf/r/net with. 

In a case in which the Court decided that a Bill of 
payable at. or a certain time after, sight, was not p^^ 
for acceptance in a reasonable time, their Lordships oW 1 ' 
that they would not reverse the judgment below oo » 
of fact, unless they were quite satisfied that the Court W®' 
•ere wrong, because their knowledge of local drcumsU#“j 
i and the character and appearance of the witnesses f " a 
I them to form a more correct opinion than a ,nbu: “\ y 
; appeal in England possibly could (67). {Mr. Bar,* P ‘ 
R.AMCHURN MULUCK v. LUTCHMF.ECHUND 

KISSES. (1854)9 Moo. P.C. 46=2C L.B.(Eog)^ 


1 - Time of—Reasonableness of—Evidence. , 

i The appeal arose out of an action of M*"!* - 
foreign Bill of Exchange, brought by the Jpg* 
endorsee, against the respondents, as drawers. The » 
drawn at Calcutta, on 162-1848. on Dent & Co.,at 
kong, payaUe to the respondents, or order, sixty days " 
sight, and endorsed by them in blank, and delivered 
and bv him endorsed to the appellant. 

The Bill was transmitted to Hongkong. *"^7% 
oo the 24th of October in that year, to Dent « ' ^ 

acceptance, who refused to accept the same. "“''yT-rfs 
Bill was presented in due form at Hongkong. aDd 
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NEGOTIABLE INSTRUMENT—(tV*/./.) 

Bill of Exchan?e-((W,/.) 

Bill payable at or a certain tine aiter. 

SIGHT-PRESENTMENT FOR ACCEPTANCE OF- 

lC«*d.) 

thereof was served on the impendent,. a , lWr Ik*~ of 
business in Calcutta. by the appellant. The ft#****. 
however, refused to pay the amount doe on the Bill, there¬ 
upon the appellant, a* imlorse^ brought the action out of 
which the appeal arose against them as drawer. and 
endorsers. TheqoesUon for decision was. whether the Bill 
of Exchange on which the action was brought, was prat¬ 
ed for acceptance in a reasonable time. 

. Thc Co “ r ' Wo*’ held that the presentment was not made 
in reasonable time. The Court below concluded from the 
evidence, that the Bill was impeoperiy detained for a ration 
at least of the time which elapsed between l&MSW .hen 
it was drawn, and the 28th of July, when it was endorsed 
over by .1/. the then holder, to the plaintiff. The, thought | 
that the evidence proved, that for the whole of that time, a 1 
period of more than 5 months. Bills on China were altogether 
unsaleable in Calcutta ; that such was the permanent and 
regular stale of the market; and that although, if there was 
a reasonable prospect of the state of things being better in 
a short time, the holder would have had a right, with a view 
to his own interests, to keep the Bill for some time, he had 
no such right when there was no hope of the amendment of 
that state of thing. 

NtU that, the evidence fully p>sii6ed the coneluswo 
drawn from it by the Court below, and that the Court 
below, deciding on facts as a jury, were perfectly right (67). 
(Mr. Bart,, Park f .) RAMCHURN MULLICK t LUTCHUU 
CHUND RADAKISSEN. (1854) 9 Moo P. C. 46 - 
2C L B (Eng) 1661. 
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- Time of—RtatCHiNtHtn tf—QmetUtn ti It—Mixed 

latn and fad 


NEGOTIABLE INSTRUMENT-^., 

Bill of Exchinge-(CW) 

^GHT ACtRTA ' N T,ME AFTER. 

(S") P ,0K «*»«€» OF- 

saii£25 P ol l tciiu]p ' « 

.V L lm * . : JI S hl - Hu w Otherwise can the time 

UhehasduecCTirseto obtain payment thereof byendea 

SSfT 10d **• ind 

tPUPu •' 'T ,n ' h: P**"*"™ for 

Ivikwl’lS r “ hm loft * «h« the 
^ft a^ > f ' *?* htM 0,)li ^'opre. 

Bills payable on or 

-he iJuZZToi rr tmfn ' of 

m w . 01 *«h a Mil, Which the unlimited 

W<kr ****** 

S M££cMt<3 ,h *« ,ht '« should be a 

«i it. in some foreign nations it h protided lot bv nosiiive 

SSXiSJL*!S 

time T^s rl ** pww ; ed ,n 1 , «*‘ot'abIe 

a?; ‘ ‘‘ "* n * d ?F** d JJ want of a better law not 

nw i UI JS M t EE 2 , y ND kada. 

M»u*. (IBM) 9 Moo P C. 46 - 2 c. L B. (Eng) 1661. 
Drawer of. 


The question whether a Bill of Exchange, payable at. or 
a certain time after, sight, has been presented for acceptance 
in a reasonable time is a mixed question of law and fxt. 
for the determination of a Jury, with the avistaoceofa 
Judge, where trial by jury exists, and for the determination 
of the Court, where they exercise the functions of a airy as 
well as tho>e of Judges (to). (Mr. Barn, Parke.) R*y|. 
CHURN MULLICK n. LUTCHMEECHUND RtOAKI&SEN. 

(1864) 9 Moo. P.C. 46-2 C. LB (Eng,1664. 

— - Time al—Reaunab/eneit tf—Rale at te—Affh. 
(ability—Seivtnty *f drawer—Lett by laebei- P,tt( tf- 
Abteaee af-Efferi. 

It was urged that as the drawers remained perfectly id- 
vent from the date of the Bill (payable at. or a certain time 
after, sight) to the present time, the rule as to presenting in 
a reasonable time did not apply, and that there was no laches 
which would constitute a defence by the drawers, unless they 
had incurred a loss by that laches. The Court below decided 
that the solvency of the drawers and the want of proof of 
actual loss by laches, constituted no answer to the objection 
of laches. 

Wc think the Court bekw were right. We agree with the 
Court below, that the continued solvency of the drawers 
does not prevent the application of the rule, that the Bill 
must be presented in a reasonable time, with reference to 
the interest of the drawer to put the Bill into circulation, or 
the interest of the drawee to have the bill speedily presented 
(68 9). (Mr. Bare Parke.) RAMCHURN MULUCK r. 
LUTCHMEECHUND RADAKISSEN. 

(1864) 9 Moo. P. 0.46-2 0. L B. (Eng.) 1664 
- Time mtU* tduk il matt be m*Je-R*l f at It. 

There to as little doubt, that it is now much too late to 
contend, that the law does oot require a presentment for 


-AeeeUe,-, <re4,t-FaiUr f It ova,! k,m„U tf- 

Aeteflameegiirn al at,m, aeeeptcr m , at mtney ,t 

iraw— Dtetmreltmt tf—Etett. r " 

When a drawer tfacoatf* an acceptance w hich acceptance 
» given at a time when the acceptor owes no mooev to tK» 

261. C. 916 - 28 M. L. J. fill, 

- hahlily tf, I* reimburte holder ftr value 

kmtttr by atiefltr—OlA draft. 

Drawer, of bills of exchange who discount them with a 
bank art bound, in case of dishonour by the acceptors in 
cordate the holder lot value (that is. the Bank) unless 
they (the drawers) can show that, when they discounted 
the UHs. they bargained that the transaction should 
without recourse. To relieve the drawers from their liabi- 
Sty and tohmit the Bank’s frma feu.e right of recoup 
against tbemvehes (the drawers), they must show 
cextract with the Bank to that effect, or some breach of 

£&&£*'*****•««''* 

and the draft, -ere marked D/A (which meant “DoS’ 
meins against acceptance”), held that the drawers’ feed! 
lion of the drafts as D/A was. i„ effect, a direction h v 
them to the Bank to surrender the documents to 5 
jptors Jgainst the., acceptance, that, consequently, on £ 
Bank presenting the drafts for acceptance to thc drawee, 
and acceptance being duly given, the Bank were justified 
handing over the shipping documents to the acceptors 
,h* - th, drafts to, rabsojumijy *2Sj* 
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NEGOTIABLE INSTRUMENT -<l\ U.) 

Bill of Exchange- (eWi.) 

DRAWER OF— (C.'HtJ.) 

maturity by the accept*** the drawers became liable to 
iviml»ui>e the di>co»inting Hank. 

There was. under the cir*.um*tarK«. no w:‘!radin« by 
the Bank with the drawers' right.* by way of security as 
would afford any an*wer to the Bank'* action. (Vnttmat 
Smiutr.) Sassoon a Sons. ltd. ». International 
Banking Corporation. (1927) 541 A 317= 
1 Luck. 211 - 23 Bom LR. 1181 *28 A L J 665 = 
46 C L J 61 = (1927! M.W N 618 32 C W' N 30- 
96 L J PC. 153-AIR 1927 P C 195 - 
39 M. L T. 659 - 55 C 1 = 107IC. 225 - 27 L W 582 * 

53MLJ. 12 


Indorser ok. 

- Poymtnf to kldtr ij-Suantu, {tun if atufi,— 

BtHffa of—Rifkt to-Rnh ji to—Pr.muu,j Hrit—Apfh 
fjhtity ,/ ru/t to. 

It is a rule uf equity that ii the ialorscr of a Uil of ex 
change pay* the holder of it he is entitled to the beixfit of 
the securities given by the acceptor whkh the holder ha* in 
his hands at the time of the payment, and upon which he 
has no claim except foe the bill it*eff. The same rule is 
applicable to the indorser o‘ a ptomU«ory note. It b po> 
stUc that there may be circumstances which would create 
an exception to this rule (29). 

H<U, on the facts, that the ca«e before their Lordships 
was not an exception to the rule (29) (Sir Ruka.d C~<k.) 

Aca Ahmad Isi'AHANvr.Ji DtTH Emma Crisp. 

(1891) 191. A. 24 - 19 C. 212 (218) - 6 Sar 109 

Material alteration ok. 

tltU—.lf. mtnuhm o* / ; r, t kt kind tarvr 
of bill ait+-Al'<rati><* of—Mot trial alttralun n,t a— 
A«' UamfiHf of ill/—.Vfttwtf—Stamp Ait // ef |8W. 

Certain Manchester firms who sold goods to the appellant*, 
merchants in Bombay, drew drafts on the appellant*, with 
shipping documents attached and diwounted them with the 
repondent s bank in London. The re>poodents then sent 
the drafts to their Bombay branch to be pre*emed to the 
aupellant* for acceptance and for ml^uent collection. The 
dufHM! due generally sixty or ninety, though *on*times 

17(1 rl>t a .:.ki . . I .i . 


120, days after sight, and on presentation they were ac 
cepted. When most, but not all. of the drafts had 


cepted. When most, but not all. of the drafts had l*en 
already accepted, the dates of payment of the bilb were, 
at the instance of the appellants and with the consent of 
the respondents, extended b/ the sellers, the Manchester 
firms. 

In ordinary course, the clerks at the respondent's Bombay 
branch affixed the necessary revenue stamps to drafts Wore 

presenting them for acceptance and also, as a general rule 

though not invariably, stamped the word “ Dae " on the 
top right-hand corner of the draft and after acceptance 
added to it the date for presenting th? bill for pay mm: 
according to its usance with the days of grace added. When 
the duration of a bill was extended, they usually struck 
through this marginal date and substituted the extended 

Htld. (1) that the arrangements detailed above did not 
constitute a discharge by mutual consent of the drawers, 
indorsers, and acceptors of the bilb of exchange; 

(2) that the alteration of the memorandum as to the due 
date made on the top right-hand comer of a bill did not 
constitute a material alteration of the bill which in law 
avoided it; and 

(3) that the alteration of the memorandum as to the due 
date made on the top right-hand comer of a bill did not 
Produce the result that there was thereafter a second instru- 


NEGOTIABLE INSTRUMENT—(LW<f.) 

Bill of Exchang;e-(C«tf.) 

Material vlieration of -(Could.) 

ment, chargeable with duty under S. 14 of the Stamp Act. 

As to the matctial al'eration. the answer is that the tell 
itself wa* not alt-red at all. Of course, if the due date co 
the face of the bill had been altered, tbe alteration weald 
have been mtferid. but what was done did not, in fact, 
.iSeci the bill, nor wa* it done with any such intention. The 
Jate form d no part of the i*ill. nor did its alteration affect 
the coa'ract. It wa* a mere do.ket for office purposes. If 
a slip of paper, with the date on it had been pinned c* to 
the bill, the two ble* made by the pin in the paptr would 
have been noles* liable to be called an alteration (358). 

As to the *tamp objection, no second instrument, that is, 
no bill of exchange, was written on the old stamped paper at 
all. The old instrumen! remained unaffected, and nothing 
wa* added to or taken from it (359). (Viuount Su"*u.) 
PESTONji & CO. r. COX & CO. (1928) 551. A. 353= 
62 B. 589 5 0. W. N. 706 - 30 Bom L. R. 1503- 
(1928) M. W. N. 881-26 A LJ. 1215= 
A.I.B. 1928 P.C. 231. 


Negotiate-Dispose of. 

-Meaning of, when applied to such instruments. Su 

POMR OK AnORNEY—NEGOTIABLE INS7RUMFNT- 

WorM. (1884) 11 1 A. 94 (108)-10 C. 901 (912) 
Operative part ok. 

-Number if part of. St( NEGOTIABLE ISSIW 

MENT-OPERATIVE PART OF. 

(1928) 55 M. L. J. 627(632). 


PRESENTMENT FOR ACCEPTANCE OF. 

- Time *f—R,iuNabl,mu of—Toll. 

In determining the question of" reasonable time w 
presentment of a Bill of Exchange. no< the interests of 
drawer only but those of the holder must be taken into 
account ; the reasonable time expended in putting Ik* 
into circulation, which b for the interest of the hoMef.o» 
be allowed; and the Bill need not be sent for acceptance M 
tbe very eailict opportunity, though it must be sent rtJJJ 
improper defay (h6 7\ (Ur. Bow Park) RAMCHtW 
MULUCK r. LVTCHMElCHUND RaDAKISSEN. 

(1854) 9 Moo P C. 46* 2 C L H. (Eng ) l* 6 * 
Shipping Company—>hipper. . 

-Shipper—Document accompanying transhipm» 

goods issued to—Nature of—Assignment by transfer " 
Assignee', right* against Co. Su SHIP-SHIPWSG»* 
(1913) 410.670(67*9) 


(1913) 

Huodl. 

Accommodation acceptor-liability of. 

- Rt/tau fr.<m—lnttrtit paid in ah'*"" b 

to kciitr—Efut . a 

htld. that the appellant, an accommodation accept 
certain hundis. was released from liability tbercoo *7 
drawer's payment of interest in advance to tbe 
because it appeared that the appellant knew of, 
•entedto. the advance interest being taken. 

W. CdriU.) GOURCHANDRA RA1 V. PROTAPCBA^ 
DaSS. (1880) 6 C. 241 = 6 C.L. B. 591=3 SntM^ 


AGENT—HUNDI BY. 


’ritipari liability cn-Fcrm of icK*m*U 




j ta</. 


A Hundi executed by M in favour of the app*®*®** 
as follows 

“By order of Sirkar may his happiness increase. 
To.V.sooof - huD di 

Six months from the date of the execution of tW 
pkase pay to or to his order the sum of K s - g 
ivtd in cash ", and was sgned oj 


which sum I have received in cash 1 
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NEGOTIABLE INSTRUMENT—(CWJ.) 

Hundl-(f«w^.) 

AGENT—HUNDI BY-(CW«f.) 

Acting Superintendent of the Private Treason of His 
Excelkncy Sir Maharaja, The Prime Minister of if. H. the 
Nizam. 

On the hack of the hundi was an endorsement to the 
effect “ This hundi has been accepted by .V. son of 
and containing the signature of .1/. 

In a suit upon the hundi brought against the Maharajah 
and ;t/ M4 that the hundi was not executed by .V a. 
agent of the Maharajah and «hat the latter wax therefore 
not liable thereon. 

It is of the utmost importance that the name of a pci's* 
or firm to be charged upon a negotiabte in.tiuimnt »h«kl 
be clearly stated on the face or oithe luck of the d<*«»ent. 
so that the responsibility i. made p!.«in and can iuuntly be 
recognised as the document pas.es from hand to hand. 

It is not sufficient that the principal*, name should be 
" in some way ” dkkwed ; it must be dfrtoed in so.h a 
way that on any fair interpretation of the in>trament hr. 
name i> the real name of the person liable upoo the Ull. 

Ss. 26. 27 and 28 of the Negotiable Inhuman.,-_ T(n 

Act contain nothing inconsistent with tk. K principles, and j, a , cil ^ .. 

nothing to support the contention that in an action on a .-a |K . ». . . ,c> agaimt a p.k>r in¬ 
bill of exchange or promluce, note against a pens* wkue > ' S**"" lhm ‘ ,he 

name properly appears as a party to the instrument i« i* iad ,i. 

open either by way of claim or defence In show ,ha. the JlffT? ,Kj ' ****9 he depend 

signatory was in reality acting for an undixlond principal. 1 w , r „. J "* makff , ,0 « ivf *■«»■« 

The words ” Acting Superintendent. etc.' added to 4T» fl *2*7. SI T pa > n ’ tnl ot ,hp "Res. The 
name at the end of the document is nothing but a dociip . . _•‘I** * a ' ^ ■J* ag-reenv-nt as to the 

lion of ,!/*, position, and is certainly not a signature ,n tbr f<n , of * ,L *£****” ,0lh * <»>*”<«« as to go to ihe 
form necessary for an agent signing on a peuxipal’s behalf br fHK of whirh ua 7 V‘ " 0 mo,e ,han a ,e,m ' ,llp 
The words "Uy the order of Sirkar. etc .** at the beginning cl Mlr _ d " U|tt and ,n "* 

the hun:!i imm RO more than that .l/h»d beenihiectcd to //,/y a. ,;„ ft 

execute the hundi and do not nete^arilj imply (bat he had l0 !" m ")?*• ,ha * »»lpulation as 


I NEGOTIABLE INSTRUMENT—(Cm//) 
j Hundi—<r,w.) 

,N iTS*«^am L,AB,L1TV 10 SllBSt OUENT 
V.^,. S _C0 UTrKAL AGH «MENT AS 70- 
rnJy. J ,F " _i ' Gk “ MENT C0|N0 T0 "OOT OF 
JJJJS,* MERE TERM THE BREACH OF 
WHICH SOUNDED IN DAMAGES—(CW/) 

JL* IhToiVstS^ 1 !^ ,he ca ** *»*«»*■ 

poISe'J S ’**£;■;; * hki ! * i*<« 

S^wUttSr^hSfV "* prW * BW<K n ' fd ' The 

SSrXjP* i,m (C * rtl »’"*' in the way of 

SI?,;? r “*• aml ,s °«•* •«* 

S-Slt wITi u'V ,C and ,he l * ri * in Court 

;r fty of ,h#af,uai ««^ 
SMS Mr"' W) MvH °- 

«*»» L W 445 * 33 c. W. N. 675- 
3lBoo.LR 700 - H51, c. 722- 
-7V rf A I » 1929 P C. 63. 


execute the hundi ...» . 

been authorised to bind his priiuipal by the ‘ar.e. (L**d 
BHfkmaUtr.) SaDUSUK JANKI D.«». K|*HtN Pm MUD. 
(1918; 46 I. A. 33 f38 7) 46 C. 663 '667 9jo 
26 M L T. 258 (1919) M W N 310^ 
21 Bom. L. B. 605 - 10 L W 143 12 Bur L T If 0 ■ 
23C.W.N 937 - 29C L J. 340-17ALJ 405 
501. C. 219-36 M L J 429. 

Execution of. 

- P'ftf *( 

H(ld, on the etidence. affirming the High Coon, that the 
hundie. sued on were ready executed by the defendant, and 
were not forgeries as pleaded \if him. U*rJ //«A4e*v.) 
Tewari Jaswant Singh r. Lala Sheo Naraiv Lal 
(1893) 21 1 A 6 16 A 167.6 8ar.404. 
Indorsee of—Liability to subsequent indorsee 

—COLlAl ERAL AGREEMENT AS TO—NATURE Of— 

Acreemeni coim; to rootoe contractor mire 

TERM THE BREACH OF WHICH SOUNDED IN DAMACES. 

- t«f«*/ <il tt—haU tr U*-Pini 4rr,,*/•/- 

Cait tf. 

In a suit by an endorsee of hundies against a prior in¬ 
dorsee and the maker to recover the amount of tbnn. the 

r lion was whether a collateral parol agreement between 
prior indorsee and the plaintiff that hi. liaUGiy should 
be deneodent on the ffaUA procuring ihr maker to give 
further recurity by way of mortgage for payment of the 
notes was of such a character as to go to the root of the 
whole contract or was no more than a term, the breach of 
which sounded in damtge*. The coons Wow romurrentN 
found that the stipulation that the plaintiff should get those 
further mortgages went to the root of the w bote contract 
and that iu fulfilment wax the cooditica of the prior ir.- 
donee'i undtttaiing Natality, 


to fcitkn ~ T ,ne "ipuiation as 

ay rfrk^ ,0 ,Kelial>i 

^ hil ,hf ht * afh <tW went 
-O Er loa 0 . the agrrement between the partie* so a. m 

Ew "fir lht |u " iIk f™' 

n a™ LI 700 .!»IC. 7„. A, B. iS.o’eS 

Interest—Collateral agreement as to. 

s-r»-s=fsrs 

HjH,, IntMW „p„.l Wby 

taKssraT M ,b ” m s ' “»' ih ' 

MMion muM Ir fnlVm^t . j V. A ,he ,Crms of «be 
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NEGOTIABLE INSTRUMENT— 

Material alteration of. 

- -See NEC. INSTRUMENT.-(1) BILL OF EXCHANGE 

-Material alteration of. (2) promissory note 
—Material alteration of; and (3) NEC. In¬ 
struments ACT. S. 87. 

Mate's receipt If a. 

- A mate’s receipt is not negotiable (678). (Lord 

Mtfv.) NATCHEAPPA CHETTV r. Irrawaddy Flotilla 
COMPANY. (1913) 41C 670-(1914) M. W N. 163- 
18C.W.N. 457 = 12 A LJ. 211 -15 ML T 193= 
7 Bur. L T. 40-19 C. L J. 265 - 221. C. 311»16 Boa 

L. B. 298. 

Operative part of. 

- Number if par! of. 

The number is no part of the operative portion of a bill 
of exchange or promissory note. {Lord Bu/1 matter. 
HONGKONG AND SHANGHAI BANKING CORPORATION 
v. 1.0 I.EF. SHI. (1928) 1101. C. 127 -28 L W. 380 
A. I. B. 1928 P. C. 116=65 M L J. 627 ( 632). 
Promissory Note. 
agent-Execution of note as. or as principal. 
Award-Sums found due under-Pronote 

EXECUTED FOR. 

CONDITIONAL DISCHARGE-NOTE EXECUTED ONLY 
AS A. 

CONDITIONAL OR ABSOLUTE DISCHARGE. 

DEBIT BALANCE AT END OF YEAR-PROMISSORY 
NOTE EXECUTED FOR. 

Execution of. 

Guardian- pro note by. 

INDORSER OF-pAYMENT TO HOLDER BY. 

Interest on amount of-rate of. highfr than 

THAT FIXED IN NOTE. 

Liability under. 

Material alteration avoidinc. 
minor-note executed while a. 

Minor and adult person-note by. 
operative part of. 

Payment towards. 

Simultaneous advance-note for. 

Suit upon. 

words-Negotiate- Dispose of. 

ACENT-EXECUTION OF NOTE AS. OR AS PRINCIPAL 

- Indebted nett of another—Exeeution of note for . 

One B, w ho was a director of a bank, had been allot ed 
by the bank’s manager, ft. to become indebted in a Urge 
sum to the bank. and. in vie* of the approaching half-yearly 
audit, it was thought desirable that the account should be 
squared in some way as not to show the director as a debtor 
to the bank. The first respondent was according!) persuad¬ 
ed to execute a promissory note so as to show him as the 
bank’s debtor for the amount of Bi indebtedness and that 
amount was credited in the books of the bank to B. thus 
wiping out his indebtedness. No part of the amount for 
which the note was executed came into the hands of the 
first respondent, and he apparently had nothing to gain by 
the transaction, the plain effect of ubkh was to substitute 
him as a debtor to the bank for the amount of Bi indebted- 
ness in the place of B. 

Held that the true effect of the transaction was 
that as between the first respondent and the bank the pro¬ 
missory note was an effective contract, the credit to B being 
a sufficient consideration, but that as between B and the 
first respondent, the former undertook to discharge the lia¬ 
bility to the bank. 

The learned Judges of the Chief Court seem to hare ccoe 
l o the conclusion that the first respondent signed the pro 


NEGOTIABLE INSTEUMENT-{Ortf.) 

Promissory Note— {Could) 

AGENT-EXECUTION OF NOTE AS. OR AS PRINCI- 
PAL-(CW.) 

missory note merely as the agent of B, and that therefore 
the bank could not sue him upon it as principal. They 
thought that the case came within the exception to S. 28 of 
the Negotiable Instruments Act. Their Lordships are 
unable to take this view of the transaction. The theory 
of agency is negatived by the evidence of both the lint 
respondent himself and his witness B. But. apart from 
this, their Lordships are satisfied that the essence of the tri¬ 
partite arrangement was to conceal Bi indebtedness from the 
bank and to make the bank believe that the first respmdnt 
was their debtor for the amount of Bs indebtedness and 
interest The first respondent lent himself to this scheme folly 
undemanding that its object was the deception of tie 
bank, and under these circumstances it would be impossi¬ 
ble for their Lordships to hold that he was induced bj 
the hank to believe that he would not be held liable open 
his written contract. (Sir George Isumdei.) NATIONAL 

Bank of Upper India. Ltd. r. Bansidhar. 

(1929) 571. A. 1=51C. L J. 56-(1930) M.W. N. 1- 
32 Bom. L B 136-121 I. C. 193 = 34 C. W. N. 146 - 
31 L W. 1 =-6 0. W. N. 1136 ’A-1. B. 1929 P. C. 297- 


award-Sums found due under-Pro-note 
executed for. 


—Nuit upon- Dismissal of - Suit subsequent f« 
oont found due under award—Maintainability. Set 

Cfylon civil procedure Code. 1889, S. J4- 

Award. (1913) 411. A. 142(148). 


Conditional discharge-note executed 

ONLY AS A. 


-Unenforceability of—Suit on original considerate 

-Maintainability. See NEGOTIABLE INSTRUMENT - 
PROMISSORY NOTE-CONDITIONAL OR ABSOLUTE Ug 
CHARGE. (1913) 411- A-142 (147) 


Conditional or absolute discharge. 

eruditions! due large only-Hnenfererabililf 
of—Suit oh original ecniideration—Maintainability- 

An award made by arbitrators to whom certain dispute 
between the respondent and the appellants were refer* 1 
found a certain sum to be due by the appellants to tl* * 
spoodent, and provided for the payment in cash of a port*" 
thereof, and for the execution of two promissory note oj 
the appellants to the respondent for the balance. T« 
promissory notes were accordingly executed by the 
lants in favour of the respondent on the same day, and 
accepted by the latter. 

Held that the arrangement for the discharge of jh* 
nount found due by means of the promissory note «uj 
expressed the mode of payment contemplated and arrae£» 
for at the time, that the notes were only given as coodiW® 
payment, and that, on the notes being for any ***■ 
found to be enforceable, the respondent had a right to 
an action for the unpaid balance of the som found due. 
for the amount of the promissory notes (147). 

The substance of the award is that the specified anx*J 
was actually doe from the appellants to the respondent. 
the promissory notes only expressed the modeof^ 



which was liability (147). (Lord Moult*-) PAYA * 
RUNA SAMINATHAN P. PANA LaNA PaLANIAPM- 
(1913) 411 A. 142=18 C. W. N. 617- 2610-®* 
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NEGOTIABLE INSTRUMENT—(C,«rf.f.) 
Promissory NotMtotf.) 

Debit balance at end of year-promissory 

NOTE EXECUTED FOR. 

--Entry showing debit balance to paid off and ptomiv 

sory note as debit item-practice. Stt ACCOUNTS-KEEP- 
INC OF-MODE OF. (1916) 30 M. L J. 444 (446). 

Execution of. 

- - ,*<!ud<J ir~f>l,j af-Pnrj 

Couna/ apput-MuHtiiualihtj f„ /j,„ , mt 
For the amount of Bj indebtedness to a bank, the fir* 
respondent executed a promissory note in favour of the 
bank, the effect of the transaction being to substitute him 
as a debtor of the bank for the said sum in the place of B. 
In the appeal to the Privy Ccncil from the decree againu 
him made in a suit brought on the note, the first respond 
ent pleaded that the contract between him and the bank 
had been induced by fraud, and was. therefore. voidaUe at 
his instance. Fraud wa>. however, not pleaded in the trial 
Court, nor wa> any ivvue directed to it. 

Hdd that it would be imposdUe to allow such a defence 
to be raised at that late vtageof the procetdrngt. (J„ 
Gtorgt NATIONAL BANK OF UPPER INDIA, 

Ltd. v. Bansidhak. (1929)571 a. i- 

61C.L J. 66-(1930) M. W N.l- 
32 Bom. L. B 136 -1211. C 193 - 34 C W. N 145 - 
31 L. W. 1-6 0. W. N. 1136-A. I. B 1929 P. C. 297 

- Witeratf Unman—Fjtfklio* iy—Pr*f t f. 

The suit wav brought hy the plaintiff against two defend¬ 
ants for money due by them under their promissory note 
of 30-6-1917. by which they promised to pay the plaintiff 
on demand. The makers of the note were the second de¬ 
fendant and her son, the Ivt defendant. The 1st defendant 
admitted execution of the note by him. Hr and his mother, 
the 2nd defendant both pleaded that the latter did not 
execute the note, and that her signature to it wav a forgery. 

The Sulwjudge found that the nore had been made by 
both the defendants and that there was omideration foe it. 
and mark a decree against the defendants. On appeal by 
the 2nd defendant, the High Court revtned the decree 
against her and dismissed the suit as against her. 

Their Lordships reversed the High Court and restored 
the Sul> judge's decree against the 2nd defendant. (Sir 
John Edgt,) BHADMVYA r. KanaKamma. 

(1924) 22 L- W. 8-A. I. B 1925 P C. 47 
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NEGOTIABLE INSTRUMENT—(<\>W.) 
Promissory Note-<cw/) 

Guardian—Pro. ote by-<cw*) 

fi,;s 5 w '" • h '’ h " 

1919,18 A LJ. 335 - 32 C L J 214 = 27 M.L.T. 190 = 
22 Bom L B.53U65I.C.793® 
38 M. L. J. 363(360). 

^indorser of—Payment to holder by. 

(1W1) 191. A. 24 (29) -19 C. 242 (248) 
0F ' 

THAN that fixed in note. 

-^ft***”/* •• -Cmd,„on ,. 

b-v^SToftJd?.S ,he **•"* deceased 

I .kkw * f,e ^ ur ed by promissory no£ 

|722 2 £“• a-- -vas 


- Proof of. 

In a soil based upon a promissory note alleged to have 
l»een executed by the defendants. hr/d, on the evidence, 
affirming the High Court, that, although the case of the 
plaintiff was to some exte.it unsatisfactory, (hat case, rest¬ 
ing mainly upon a promissory note deposed to by several 
witnesses apparently of respectability, and which had not 
been seriously impugned on the other side, and was fortified 
by the decision in another case, was too strong to jwstify the 
Privy Council in reversing the judgment of the High Court 
that the note was genuine (437;. (Sir Pchtri p. Ceilur.) 
HUSAIN ALI KHAN V. KHURSAID AU KHAN. 

(1882) Bald. 432. 

GUARDIAN-PRO-NOTE by. 

- P/ntnal Iutility undtr. 

A promissory note ran as follow* -On demand we the 
undersigned. AK Hashim Meter and guardian, Fatima 
Bibi, do hereby promise to pay to A' and M or order the 
wm of Rs. 20.000 with interest at Re. 1 per cent. per 
mensem and it was signed thus—Fatima Bit*. Guardian of 
Ali Hashim Meter. 


mSSSX; XX’Tt 1 ' °'*"• 

itLn TwZk ,£ ** ,hM ‘befflntract. of the 

terms of whKfa the note, are evidence, was superseded hi, 
new contract, which allowed iK- •“ "penwen hy a 
longer petiod of time th.r mOTfy 0 ,etniin for * 

Sf^fSe^t^ liuoteTw.m" T"' *' an 

cKuSi at 8 "if * Can '* P™«l. a 

•w.. *./» %sffil*r 7 'lt? l T U V r ™' 7 10 a 

18nth 664'-28»r.22l. 
Liability under. 

—Admissibility i„ 

—Promissorynote. (19!6)421 a M(w* 

— Oral agumrn, udmiimg-Bndm, \ 
nhtlilj of-Emdtnte dit.S. 92. 

essxmx 

In a soil Weight by the lank on foot of the' note 
respondent pleaded that he executed the note on . 1 * fafthof 
representations of B and *. the manager of the harJ ,k . 
he would not be held liable on the note ,ha ‘ 

sSSSSS^^xx 

musory note were relied epen as an oral agreement hriwVen 
the parties, they were clearly inadminibfc inTSEL?* 7" 

""n—fyr ? f " 

(1929)671 A 1-61 C L.J. 66-1211 C 198- 

(1930)M W.N.U32Bom L £ Li 

S4C.W. N. 146 = 6 O.W N ilse- 
31 L W. l=A LB. 1929?:“^, 
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NEGOTIABLE INSTRUMENT-^', ru.) 
Promissory Note- < dJ.) 
i mu; in t.Mii n -(r.«/«/.) 

-S.iii-ij. of—Oral .igrevnu m 4. lo—Auak'ili- 

lilj an tvideiM-of Proof of-<*nw— (>art«B. S// K\ |. 

niM i .\« 1. s.'*2.1'xovMi 2—rv«» m»ii. 

(1915) 431 A. 103 (107 8) 39 B 399 107 8). 
M VIIRIU Al itk.\1H>X AVoinm.. 

-- II". rjt !Kf,r, <f .1 

.///. lu'tUN li 




NEGOTIABLE INSTRUMENT—(Cc*tf.) 
Promissory Note-fO//) 

Payment towards-(CW.) 

He did not appear lo defend the suit. The appellant made 
various defence*, but the main contest in the suit was wbe- 
tber certain sums amounting to Rs. 14,000 had been paid 
by A to the plaintiffs, and specifically appropriated by him 
towards satisfaction of the *uit note. 

, , fbc original court found that iwic in favour of the ip 

P'lUnt and made a decree for only Rs. 500 with interest. 
In a • a*, in uhi- h .. pi-moM-ey «-i-i«„ v „ r I V? V 1 !* CooM (,ht , fourl **!<>*) Tari ' d ,f * 

>c,|unt inter;. IMm „t rl.e uord* «irh infer-.!" litnir Ii* l ^e apptlUtC Court was ngbt. 

«oul,l not. within the of S. >7 ,h - \.,».V , S. irn 

m 2=35H3*3 SESBEStt 

T< kAM : k "' S '*'»N l>\S. SlMt LTANEOUSAliVASCE—NOTE FOR. 

(1921)22 L W. 86 29CWN905 Mat Jim 

A. I R 1925 P C 80 49 M L J 132(136'. 

Minor-N oil iXErtTinwmu a. 

-— Note renewing— Emulion of. after alta.nmg nuyv 
.ly-Erte,« of. .W iONTHArr-MlNOtt-PRuJ^iv 
NOI E KXF.CTTEI* HV. S'Mill A. (1891) 19 I A 4 6 7) 
bK * m 

The suit w.i» 1 hv j p r , 


‘ n. te dated 27th ‘ypfrtnbei. I».V 


In a case in which a hundi was exeemed for an am*~ 
then advanced. k<U it was open to the payee to frame hit 
plaint in an alternative form and to sue both 00 the hr& 
and alternatively upon the consideration. ILf'JF**- 
*a t/r.) Sahusuk Janki Das KiSHts Pepmup 
(1918)46 I A. 33 (35)-46 C 663 667)- 
25MLT 258 (1919) M.WJT 310- 
21 Boo L R 605 -10 L W 143-12 Bor. LT. 160- 
23C W N. 937 - 29C LJ. 340-17 A U- K5- 
60I.C. 219-36M.LJ.1* 

- Suit (* «,/, citytlltnulixtly tn md c.wn/r'* 

f,. n 4li ^.ri f jJi* e i-C mlrMcti 
//c/i.on the um*troctiofl of the pleadings in the a« 
that the *uit wa* one brought on a hundi executed f«* 
'irr.u!;ane<*j‘ advance and not alternatively open th< 
•ruerai,^. (f,j Bi'toastor.) SaD>’SVK JaM ^ 
• Kish as Push \v. (1918) 46 1.A. 33(36)- 

46C.663 (667)-25M. LT 
(1919) M W.N 310 21 Bom L B 1®’ 
10 L W 143'12 Bur. LT ICO-23C W.N.99* 
29 C. L J. 340-17 A L.J. 405 = 601 0 Rl»- 
36M.LJ.19 


SlTT UPON. 


re-// 


allrgrd I.. have l-.n eauule.1 l.y ihr re-iMi-iVni in 

of the ..hhII f...., .um of K, 7 2.lC.7aL . H 

,s . . ..- <.* r;r^: 

thu the mtv wj. m f.*t ,x, vU i„| |, ^. T ., 

Disliirl )«lgr l«kl that it wj«; I^k t | r |g, . h t -. ‘ 

appval.dilt.iul wilh the prdgm.ntof the Dhltkt lud K 

....-is 

««4.inmt,'i... i,,„ i,„ in | 

.1 .HHiiin..' ..f (lit ... 

intetesl at .«• percent. Itwasfoun.1 that the re*rxmdent 

was a minor at the lime who, the pri,H note wx«el^Ti ' -sit vn».>. 

eaevuted hv the re W. (/,Jf V^TJ™ ^ 

CHIOS' Bosi: r. Monindr t \.uh r, H «xr 

(189P191A 4 - Bn Id 517-6Sar 130 

Minor and adi lt h rson-Note by. 
l n«nfoiveabilityof.a*ai:. 1 inst mir-vr-l iaUl-v of 
avlult pern'n in case of. >, v Contract An < 4S ' 

'1916J43I A. 99(103'«39 M 409 411) 

OPFRATIVE p. AKT OF. 

--Number if part of. Stt 

MENT-OPERATIVE PART OF. 

'1928 55 M L J. 627,632' 

Payment towards. 

*-- Fr,vf, f. — -'*•> "■ turgrcHina inn me nnamgor me vv; - 

The appeal arose out of a suit brought by the r e*,v ^ 'be da-e of the eiecution of the nofe c<xf n * 

on a promissory rote executed hv the arreLrraroRU i faUl rarilD<f from the case pleaded and made t* 
iher, .4. Shortly before the dale of the ip-tiinfL^n r*w • i - 

A had been adjudicated an imdv.nt and had aUS' %!!' H* H ' gh CoQlt * ,haf 

afccocdui. appfced the pnnopk in an abstract and un»raf*«*7 


Negotiable Instru 


me defendant, who had borrowed new- 
the plaintiff. « a < found to be indebted to the plaintiff a ■ 
certain sum for prin ipal and interest: and that be eiPi» 
the >mt note on«—11—1907 for that sum and archer ** 
hanced in ca»h at the time. The evidence *4*" 
by the plamtiS was also to the effort that the note w» at 
cuted oa 7-||-|007. The defendant’s evidence, 
coerpHelr established his afeence from the alleged pfaoj 
eiecution of the note on 7-11—1907 Tbereupc* P^ 
suggested that 7-11-1007 was a misuke md that * 
note was poq-dated and was really signed on 
6—11—1007. ‘ 

The trial judge found that the plaintiffs’ 

trarsarticn was correct, and that the note wasfitf**"*: 
.be 5th and not «i the 7th. an I gave the plaintiff a 
The High Court, however, reversed hk d.vree and <5*T" 
the suit on the ground that the 6nding of the Coorlilj 
the execution of the note cob* 1 **' ‘ 
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NEGOTIABLE INSTRUMENT^**.) 
Promissory Note—(C.w/y.) 

Suit upon-(o*/ ( /.) 

which misled them in estimating the merits in the f onin>. 
versy before them. 

The fundamental questions in the case were whether 
due was paid ,n cash, and whether the note was a forgery. 
So long as those queens were foundin favour of t it 
plaintiff, he was entitled to a decree, though it turned out 
that the date assigned for the execution of the note happened 

uj ‘'* 

— Genuineness of note-issue as to-Exarrination of 
maker—Necessity—Execulirei prosed by respectable wit- 

ne^es. Su Evidence—Party—Examination o»- 
NECESSiTY—P romissory nott. 

(1882) Bakl 432(436). 
Words—negotiate—Dispose of. 

--Meaning of. a« applied to "ro-note. Ay Power OE. 

attorney—NeciOthbi.e Instrument—words. 

(1884) 111 A 94(108) IOC.901 (912) 
Sale endorsement assl-nment of-Power of. 
conferred. 

-Endorsement without «dling-|\>wer of. if iiwMed. 

Su Power of Attorney— viGoritRi.E Instrument 
-Sale, ETC. (1849) 6 M I A (127 38 40). 

Transferee of--Negligence of. 

- Eittl—Dtftfhn lillt *f lnniftru—Trtnifent »/ 

fir/J tw Ilk. 

The negligence of the parry taking a negotiable instrument 
does not fix him with the defective title of the party pausing 
it to him (38). (btJ /Iwrhm ) Bank 01 B»NCAI. r- 
MACLEOD. f 1849)6 MI A 1 -7 Moo PC. 35- 

13Jur. 946-Taylor 434(b)-lSar 391. 
Bank of Bengal v Facav 

(1849)6 MI A 27 7Moo.P.C61- 

Ttylor. 434 f»-liar. 392 
NEGOTIABLE INSTRUMENTS ACT (XXVI OF 
1881) 

- (tf.B. For all other rare; umlcr Negotiable Inslre 

menu -Su undtr NEGOTIABLE INSTRUMENT.) 

-8. 28—Agent—Hundi by—Prim ipalS liability on- 

Form of document in such a case. Su NEC. INSTRUMENT 

—Hundi—agent. 

-Agent—Pro note executed as. or as principal S/f 

Nec. Instrument—Promissory note—agent. 

-Guardian-Pro note by-Penonal liability under. Su 

Neg. Instrument—Promissory note-Guardian. 

-S. 79—Interest—Rate of. higher than that fixed in 

note—Creditor’s right t ©-Conditions. Su NEC. INSTRU¬ 
MENT-PROMISSORY NOTE-INTEREST ON AMOUNT OF. 

-S 80—Interest—Collateral agreement as to-En 

forceability of-Hundi silent as to interest. Su NEC. 
INSTRUMENT—HUNDI—INTEREST. 

- Inltrnl - CuHrutml rigU *( uttim tm. 

S. 80 of the Negotiable Instruments Act does not par- 
port to deprive theme dealing with sorh instruments of the 
freedom of contract possessed by other contracting parties. 

It purports to confer a right to interest and rot to lake 
away such a right otherwise existing. When a plaintiff has 
to rely upon the seciicm as the ground of his claim to in¬ 
terest. no doubt the terms of the sectk« must be folbwed. 
But to read the lectio., is derrivirg him of a contractual 
right of interest would be to read into it tonethag which 
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™’“ , ““ S ™ KSTI ** <«V1 or 

G-X *"“• * 

(1906)34IA. 6-29 A 33-1 M.L.T 427= 
5CLJ.7-11 C WN 105-9 Bom. L B. 1 ^ 
4 A LJ. 29-17ML.J. 35. 

tic dito^lST tT?.?. 

OF . W E ~ 

(1928) 65 M. L J. 627 (630 1). 

Mtwation of. Su NEC. 

sr». hL ° f E>cH * s ' ct -»««««. 

“‘'“Material alteration of. Su 

2S.1ST “ PROMISSORVNOIE - MATtRlAL 

NET ANNUAL PROFITS 

E AKN D oI a T,^ACT P 0 D rm3 SEEV,CESOrEE ' 

•t-lhurtun ef Smut H"r4 4 . /e-AW, f, 

as©?®! 

employment 

* W* Ue —«" «be ca»e of....retirement after *h. 


v. Him... M w mu mio 11 forretnmg wuen ine Board had a di« 
it does notuy and whkh cannot reasonably be impbed ! arbitrary discretion. 
206 


On his retirement the Public Service Board awarded him 

arxivit,; a, that 

wmjhe Board wkwed h» wvee up to 23-12—1895 
l»u no longer. The pbmtiff claimed to have his 
reckoned up to 16-8-02. The Board, instead of 

EL*"* fo,Mch * eir of 

In a S : , KVfn l* nCf to all. 

/t» IQ u 1 * .** ,he ,0 "<over the sum of 

igfff ? moun ' allowance at the 

“ m wggested that any fault was to be found with the 

sras? tfs* had ^ 

.W^d had a diwmjon in Ea° n ' 

U wu a to be exercised 
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NEW SOUTH WALES PUBLIC SERVICE SUPER 
ANNUATION ACT OF IMMcVrtf.) 
rcas^uUy. fairly ami justly. It is quite plain rhai an illo 
*ory award such a* this-an award intended to be unreal 
and unsubstantial. tlw*igh made under gaise of exercising 
discretion—i' at best a colorable performance, and tanta- 
mount to a refusal by the Board to nenr* the discretion 
entrusted to them In Parliament. U*rd MatnagitfK.) 

Leslie Williams Gipdv. 

(1911) 15 C w N 669 -10 M L T. 288 - 
111. C. 509 = 21 M.LJ. 641. 

NIBANDHA. 

-- Mt'tINIHf Of. 

As regard* the Sanskrit word "Nibandha", the original 
text of Vajnawakya. whkh i' the foundatioo of all the 
other authorities, implies that the subject rendered by the 
word corrody in t ulebiookeS Digest. i> sometime* created 
by royal grunt. This. ton. is included in Professor Wilson’s 
definition of ’* Nibandha That the word in the subse 
quvnt glosses on Vajnawakya’'. text is used in a wider sense, 
may lie due to the want of prevision for which Hindu com¬ 
mentators are remarkaWe (51). ( S'r Jamtt CofUU.) 
Maharaka Fatiehsancji Jaswatsangji r. Dess ai 
Kallianraiji HEKOOMUTRAlJI. (1873) 1 IA. 31- 
21 W R 175-10 B H C R 281 = 13 B L R.254- 

3 Sir. 306. 

NON REGULATION PROVINCES. 

——AdmiNi it rat ion of in it iff iK—AffluatioK of fun 
ilf/tl otfaiKIHg in A'fgu/ahoK PriKlHffl—DlUrftlOK of 

M'f hi to. 

It is notorious that in the Non Regulaticm Provinces a 
certain discretion is given to the Courts to apply the princi 
pies which prevail in the Regulation Provinces in the ad¬ 
ministration of justice according to the rules of equity and 
good conscience. GOKULDOSS r. KrIPaRaM. 

(1873) 13BLR 205 - 3Sir.279. 

NORTH WEST FRONTIER PROVINCE REGULA 
TION VII OF 1901 

S 27-Custom-Kvidence of-Riwaj i am 

- )h>u<tl> of fuiiom.irf Art* hi mordtmft ari/4— 

Oral ffidfK.t of tmtom apf/uMt to fommunty ofparty 
affording U—Vohi of, IK abuKff of IKtUKfft. 

Even though there lie no evidence of instances. »tiB. if the 
custom spoken to by the party’s witnesses is in accordance 
with the custom applicable to his community according to 
live manual of the customary law: of the district, there is 
sufficient prim a fait evidence of the existence of the cus¬ 
tom. subject, of course, to reUttal. and it ought wot to be 
held to lie insufficient merely for want of instances. (Sir 
John ll’allii.) Ml'SST. VAISHNO Dim r. MUST. R.A 
MESH HI. (1928 ) 551A 407 29 PunJ. LB. 654 ■ 

28 L- W 908 - A. I. R 1928 P. C. 294 * 
55 M L J. 746 

- Manual1 of tuitmjrj ItU- IK OffOrdontf fritk— 

I’illIlf of. 

Manuals of customary law in accordance with Riwaj-i- 
am. which have been issued by authority for each district, 
stand on much the same fooeing as the riwaj-i-am itself as 
evidence of custom. (Sir John H'a/lit.) MUSSAMUT 
Vaishno Dim Mussamut rameshri. 

(1928) 551.A. 407 = 29 Ptinj. L. R 654* 
28 L W. 908-A I.R. 1928 P.C. 294 - 55M L. J. 746. 

- Xiiltirf of—l’il/Kf of, tn aAf Kft of imtauitt. 

The Riwaj i-am is a public record prepared by a public 
officer in discharge of his duties and under Government 
rules; it is clearly admissible in evidence to prove the facts 
entered therein subject to be rebutted; and the statements 
therein may be accepted even if unsupported by instances. 


NORTH-WEST FRONTIER PROVINCE REGULA¬ 
TION (VII OF 1901MCVW.) 

S. 27-Custom-Evidence of-Rlwaji-i-am ACo*u) 
(Sir Join Wtlhl.) MtSSAMUT VAISHNO Dim *. Mf$ 

s.amut Rameshri. 

(1928) 551. A. 407 = 29 Pun) L.B.664-- 
28L. W 908=A. I.R. 1928 P.C.294- 
55M.L.J. 746. 
S 27-Custom-Plea of. 

C ourt's duty in tan of. 

Where a custom is alleged, a duty is, by S. 27 of the 
North-West Frontier Province Regulation VII of 1901. 
imposed on the courts to endeavour to ascertain the existence 
and natore of that custom ; and the Local Government 
has come to their instance by establishing a rtusji-cm or 
record of custom in the (Efferent parts of the Punjab, in¬ 
cluding the North-West Frontier Province which was for¬ 
merly included in it. (Sir Jfdtn Wc/Ut.) MUSSAMUT 

Vaishno Dim t . Mussamut rameshri. 

(1928) 551. A. 407 - 29 Pun). L. B 664- 
28 L W. 908= A.I.R 1928 P C 294 = 
55 M. L. J-746- 

S. 27-Object of. 

In putting, in S. 27 of the North-West Frontier Province 
Regulation VII of 1901, custom in the forefront, as the nJe 
of succession, whilst leaving the particular custom to be 
estahbvhed as it necessarily must be. the Legislature intend¬ 
ed to recognise the fact that in this part of India rnhen 
tance and the other matters mentioned in the section u* 
largely regulated by a v ariety of customs which depart fro® 
the ordinary rules of Hindu and Mahomedan La*. gj 
Join Woi/is.) mussamut Vaishno Dim v. Mg*- 
MUT Rameshri. (l928)65lA-407‘ 

29 PUD). LR. 654 = 28 L.W. 908- 

A.IR 1928 P.C. 294 ^ 56 M Li 

-S. 28 -/Kitift, ffKity and good mum** i*~ 

MiJKI Kf of . . 

A direction to decide by equity and good convey J 
generally interpreted to mean the rules of Eogh’b La* 
found applicable to Indian society and circumstances- 
Hfli. that the expression "justice, equity and good™* 
science” in S. 28of the North-West Frontier 
Regulation VII of 1901 must be understood in H* 
sense. (Lord Toki/ik.) KHAN BAHADUR MWJJJ; 

Khan MAKHNA. (1930) 34 C.W.N- 

1930 A L.J. 544 -123IC. 564 - 31L W. 7» 

AIR. 1930 P.C. 142=58 M. L*** 
NORTH WEST PROVINCES ACTS. 

- Sff UNDER AGRA ACTS. 

NOTICE. ..nnpiL 

AGENT-NOTICE TO-EFFECT AGAINST »«*** 

OF. 

Banker and Customer. 

Contract act-S. 229. 

Deed-Notice of. ,.w»i 

Disqualified proprietor-contract «-*■ 
PETENCV FOR. 

Jl*Din.\L NOTICE. 

LEGAL PRACTITIONER. 

MORTGAGE. 

POW ER OF ATTORNEY—SCOPE OF. 

T. P.A.-S. 3. f 

Agent-Notice to-Effect against prtortP* 1 ’ 

- Agfnt Kft iattrfstfd m diulosing and not *** 

information to friKtipal. . .. ^ooJd 

If a communication be made to an agent ^ 

be his duty to hand on to his principals and if ^ 
an interest which would lead him not to disclose \o*r ^ 
cipals the information which he has thus obtains. 
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NOTICE—(CW.) 

A ^r ,ceio - Eflect a?aiDst principai of - 

point of fact he does not communicate it. you axe wot to 
impute to hi> principals knowledge by reason of the fact 
that their agent knew something which it »a> not 
rest to disclose, and which he did not dixkx* 

It would be straining the doctrine of notice Iravd A 
reasonable limits to hold that, where a company wanting 
payment of a debt from one of its agents asked that pav 
mem should be made, and obtained pa.to/thei, debt 
without any knowledge whatever of the sources from which 
the money came, that money should be earmarked with 
some independent ownership, because the debtor, -ho was 

also a servant of the company, committer! a fraud in order 

to discharge hb obligations. (Lord ButkmatUr.) TEXAS 
COMPANY V. BOMBAY BANKING COMPANY 

260 (268 9)14 B 139 (146 7). 

(1920) M.W.N 40 - 11L. W. 320 - 24 C.WN. 469 
22 Bom L B. 429 - 54I.C 121-26 M L T. 370 
„ „ 30 C L J 446 

—-— Contrad A(t—S. 229~T ramftr of Prafarty Ad— 
S, i—eftd af. 

By S. 229 of the Cont-act Act it b en*ted that an> 
notice given to. or information obtained by. an agent in the 
course of his buuness transacted by him for the principal 
shall, as between the principal and third parties, hare th 
same legal consequence as if it had been given to. or obtain 
ed by. the principal. And the «ame b repeated in S. 3 0 f 
the Transfer of Property Act. 1882 These enactments are 
only declarator) of a general principle of law. (Ud 
Duly) RAJA Kampal Singh r. Bai abhaiur Singh 
( 1902) 291 A. 203 (211 2) 25 A 1(17)- 
6 C.WN 849 - 4 Bom. L B 832 - 8 Sir 340 

- KHmUdgt "d at $ kind «n mattar afinay-Vu 

of, (o kfitl trumadten a/dalt kafara art tty tammunaad. 

The view of the Court of appeal imputes to a principal 
Ihe knowledge of an agent not acquired in the matter for 
which he was agent, and uses it to upset a transaction of a 
date before the agency commenced. Thb b an eiteosiow 
Of the doctrine of constructive notice in which their Lord 
ships cannot concur (184). (Sir Anktr U't/iam.) CHaBIL- 
DAS Lali.oobhai v. Dayal Mowji. 

(1907)341. A. 179-31 B. 566 (681 2)- 
2 M. L.T. 394 - 8 C. L. J 674-11 C.WN. 1109- 
9 Bom. L. B. 1063-4 A L J. 760-9 Sir 225- 
17 M. L J. 466 

— — Litigation—Agoit far purfaut af. 

The principle of law enacted in S. 229 of the Coo- 
tract Act and S. 3 of the Transfer of Property Act b in an 
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nvs mis. */• * vi iiwwm mi b iv^m; mi 13 In 21 
eiperial sense appticalrfe to legal proceedings nhkh an 
usually conducted through an agent, and it would be impos 
sible to conduct such business, and it woukl lead to grave 
inconvenience and injustice if it were required to prove 
afterward* that the client had personal knowledge of the 
contents of the pleadings, or of some document in suit, or 
of the general nature of the claim made against him. It b 
not a mere question of constructive notice or inference of 
fact, bat a rule of law which imputes the knowledge of tbe 
agent to the principal, or (in other words) the agency extends 
to receiving notice on behalf of his principal of whatever b 
material to be stated in the course of the proceedings (211-21. 
(lord Dour ) RAJA RAMPAL SlNCH ». BaLBHaDDaK 
SINGH. (1902) 29 I_A. 203(2112)-25 A 1 (17)- 
6 0 W.N. 849 = 4Bern. LB. 832'-8 Sar. 340 

---Sale-Conveyance-Preparation of-Agent employed 

for-Notice to-Use of. to upset contract of sale completed 
before his employment-propriety. Sat MORTGAGE- 
POWER OF SALE OUTSIDE COURT-SALE PURSUANT TO 
-CONDITIONS IN. (1907) 37 L A. 179 (184 6) - 

31B. 666 (6811 


NOTICE—!(V*rf/.) 

Banker and customer. 

—<^oroeT-Moncy paid by—Ownership 0 f third 

r.«D IV. (1919) « I A. *0 IW)!S “ U9 SSS 
Contract Act-S 229 

1 irtKi- 

«C 

(1902) 291 A. 203(211 21-25A. 1(17). 
Deed-Notice of. 


BV-AntSTA- 


■■•.X.AHU.I 1(1 A\ll 

znszszs: *■«- 

Lord Kiltfia NU I* by 

J r; hi ; ,: r ,,n h ” 

(im« (246LJ ?*w»c*uon down to the present 

In Yorkshire the statute of 1884 riprestjy provided iK«. 

«*« "Ike. bn. L proviS ha, £ 

S2SR33t TJ n ,hf Vj,kK 55 * 

In ■ dselfconstitute notice (247). 

-Uv (W? h “ ■*“ ,,tW ™ » C«W 

Where the question was whether the ffl«, lhr 
Registration Act. IK77. and the Transfer S. ™ . 

IW2. w a to provide that theiegiviratiun of * dSuLfS.' 

TW.— “ - 1 *?. y> “»< Kdiicitin. 

28.= t B. 1319-571 C.465.J9M „ , !W 

DK.um.M proprietor-contract Vr-toc..^ 

-JSS^Jt**** P«PHMor—Prior 

>«S- Ssryss , 1 i° «»„“ - 

SWS»A=S^? 

INCOMPETXNCYFOR—N'OTJCE IXfiSw® BV ' 

(1882)91. A. 182(195)=6A.'i42(166-7). 
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NOTICE— V ntd.) 

Judicial notice 

- Sulxonlinatt Courts—Jurisdiction of—Notice of— 

Duly »(superior I'miH* l» take. Set SUPREME COURT OF 

Bombay- Native Courts—Jurisdiction of. 

(1829) 1 Knapp 1 (58). 

-iVr Also (l) Court-Judicial Notice. 

„ (2) STATUTE-PROVISIONS OF. 

Legal Practitioner 

-Notice to-Effect against client of. See I.iG.AL 

Practitioner—Noticf to. 


Mortgage 

- (S.e also Mortgage—Priority.) 

-Mortgage In ilepr.it of title it**iH—Notke to >ub- 

sequent mortgagee <■?—Omi«inn on hi' part to isk for title 

deeds— Effeci. See Mortgage - Equitable mortgage 
—Notice t» subsequent mortgagee of. 

(1923) 5<> I A 283 294) 51 C. 86-1 R G37 

-Mortgage:! pi-peity—t Urge of I gary «v—Coe 

stiactivc notiic of—What amount* to. See MORTGAGE— 

Equitable Mori gig k - Mortgaged property- 
CHARGE of legacy on. (1908! 351A 139- 

33 B 1(20 21). 

-Notice of— Kcgi't i at ion—Presumption of notke 

fiom, See (I) Mortgage-Notice of. 
and (2) NOTICE-DEED. 

(1911) 391A 68 (82)-- 39 C. 627 (656). 

-Prior mortgage recital in-Statements in—Notice 

expre" of—Mortgagee if must I* held to have. Stt COURT 

of Wards—disquai ifijd proprietor-contract 
by—Incompetency for—notice express of. 

(1882)91 A 182(195)* 5 A. 112(1567) 
Power of Attorney-Scope of. 

-Notice of-Notkeof irwUrement bring under pswer 

if. Stt Power of ' itornev-Ncope of. 

(1884) 11 1. A 91 (104 5)-10 C. 901 (909) 
Transfer of Property Act-S. 3. 

-Provision of-Merely declaratory of general orincipte 

of law. stt Notice—agfnt—notice to-Effict 
AGAINST PRINCIPAL OF-CONIRACT ACT. 

(1902)291. A 203 (21 2) -25 A. 1 (17). 

NOVATION. 

-Debt—Acknowledgment of-Novation of-Test. Stt 

DEBT—ACKNOWLEDGMENT OF-NOVATION. 

(1891) 18 I. A 37(40)-14 M 258(261 2). 

-Debt—Novation of—Bond executed by third party 

for debt-intention that debtor should be released only on 
payment of—No novation in care of. Stt DEBT—NOVA¬ 
TION. (1874)11 A. 241 (263 4) 

NUMUK SAYER MEHAL 

(Saltpetre duty). 

- CctltfiM and division tf—Modes tf, adcfeed h 

Nat ire Gtrernmenlt and by Eiit India Company afttr 
atttssitn ta tk, Dtuanny. 

The mode in which this revenue (A ’nmnk taper mtktl) 
was collected before the Company’s accession to the 
Dewanny appears to have been, that the zemindars. cm 
whose lands the saltpetre was produced, collected it from the 
Nooneeahs or manufacturers in kind, receiving from them 
about one-half of the produce, of whkh the zemindars 
retained one-fourth, and delivered the remaining three 
fourths to the Officers of the Government; and the same 
mode of collection and division seem* to have prevailed 
after the Company’s accession to the Dewanny. except that 
the collection from the Nooneeahs. and the subsequent dis¬ 
tribution of it. was made in money according to the actual 
current value of the saltpetre (477-8). (Urd Judu. 
Turner) BENGAL GOVERNMENT r. NAWAB JAFUF 
HOSSEIN KHAN. (1864) 5 M.I. A. 467 = 1 Sar. 472. 


NVMUK SAYER MEHAL— (Cmtd.) 

- ‘Mature of—East India Cmfanjs rigkt la. 

The Nnmuk utytr m,kal is the revenue which, before the 
accessicei of the East Indian Company to the Dewanny, wu 
derived by the Native Governments from (be manufacture 
of saltpetre, and upon the Company’s accession to the 
Dewanny they became entitled to this revenue, subject, of 
course, to any valid and effectual disposition of it whkh 
might have been made by the Native Governments, in so 
far a> the Company might be bound by soch dispositions 
(477). (Urd Juiiitt Turner) BENGAL GOVERNMENT 
r. NAWAB JaFUR HOSSEIN KHAN. 

(1854) 5 M. I. A 467=1 Sar. 472 

- St sum ft i,n ky Gmrnmtnl cf-Rifkl il-Iiti*- 

rary m,kurrar t t tenures tf mtkah al permanently hd 
nnt—Sunnnds [ranting—Gtnum/ntst tf. 

Tne appeal arose out of a claim on the part of the grand¬ 
mother of the respondent, to be put in possession, at a bed 
jkmma. of certain Nnmnk layer mtkah (saltpetre doty 
estates) in two Perguonahs in the district of Tirhoot. 
Bengal. whkh were resumed by the Bengal Government in 
the year 1«17. The reorient relied upon cerUin Sounds 
of the Soobadar of Kahar. the ruling power previous to the 
Company’s accession to the Dewanny. purporting to pant 
that Government revenue as mttnrrartt htimrary, at a 
permanent fixed rent. 

l/t/d that, the sunuds set up by the respondent were not 
authentk and that th* mehals had been rightly resumed 
the Government. (Lard fnstiee Tu ntr.) BENGAL 
GOVENRNE.VT v. NAWAB JaFUR HOSSEIN KHAN. 

(1854) 6 M. I A.467-18K.4TI 

OATH 

-Administering of—Meaning of. Stt OATHS ACT OF 

1873—S. 10. 


OATHS ACT (X OF 1873). 

-S. 8- Oath tr solemn affirmant* in-Sigmfttnaif' 

The use of the alternative expression “oath ” and 
affirmation" as a description of the special ritual 
in S. 8 of the Oaths Act X of 1873, is intended to Wj* 
that the ritual is to be at least as solemn for the depot** 
and attended by the same consequences to him 
ordinary oath or affirmation for and to an ordinary 
The words were selected primarily to pot it beyond w 
possibility of doubt that the temporal consequences 
corrupt falsehood would follow as inevitably fw w ■ J 
iHass of witness as for the other; they are descriptive oft* 
nature and result of the ritual; they are in no way <oc.r*c< 
with its form-a conclusion which is confirmed t; 1 *®” 
sideratioo that historically an affirmation tttto W * 
called, is merrly a substitute for an oath ; that the 
tion include* both "oath" and •'affirmation.” although- ^ 
in the quality of solemnity, there ate quite distinct. tKCJ 
from the other, and that its purpose is revealed by th***®, 
tkm to the word ' affirmation” of the adjective ' 
whkh is not in use in connexion with affirmation* . 
technical sense of the word. (Urd Bhntihurgk) I* ' 
PRASAD V. JAGMOHAN DaS. (1927) 64 1 A- JJJ 

2 Luck 316= 26 L. W.619«39M-£* J" 

OOBnm T. V llfci - riO<?7i M W.N-&V 


2 Luck 316= 26 L. W.619«39M--U*£T. 

29 Bom. L R. 1164 = (1927) M.W.N.N" 
46 C. L. J. 13 = 1 Luck C. 167-1031- 0- 
31C. W. N. 1053=A L R. 

-S 8 -am or uitmn atrirmatien "fern* *1*1 

Essential firi of— /notation cr talk tr afirmahe" • 
Utknital unit net an. 

Upon a sound consideration of Ss. 8 to 10 of t *£ 
Act of 1873. neither an invocation nor an oath or*- 
tkoo in the technical sense of there words is in L 
esreotial part of the so-called oath or solemn atnn» u ' _ 
referred loin S. 8 of the Act (312). 




OATHS ACT (X OF 1873)—(CWy.) 

J!* ' ,<>alh " i0 ! einn ifi'n'i'ioo- referred to in S. 8 and 
following sections is something quite distinct from the oath, 
and affirmations referred to in 8. 5 of the Act. Thor are 
to be in such form as the H.gh Court >»ull procnbe S. 7. 

inS \T * Jemn jfi '"^-cfermlto 

m S. 8, however, all that i> vj,j j. ,|, at it may k * in anv 

fr\rm r^mman • t •» • , .. . 7 * 
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OATHS ACT !X OF 1873MCW.) 

39 M. L T. 618-29 Bom L. B 11K4 . 
it vo <M27;M W N 531-46C L J 13- 

lLuck C.167 % 103I.C 386 31 C W.Nio 3 : 
A.I.E. 1 927P. C . 16 5 - 63M. L . J .l 

the t SS h. 01 V k \* M **** t™ 


form common amongst 

race or persuasion to which (the depot*) J £ !*■ Bi,h *»* -Klification *^7 

repugnant to justice or decency*'. That »t^i, nJbe Udun ** a. in England. so ahliflS it 

as infin.te alike iii lorm and content * racial custom Jit "■* Af mle that there coaid I* no evidence 

dicatesof any .ei.giou, persuasion maj. within th, p.ou.1. *** *■* of,he word, anclonlv 

^Itmm, sanction or require. But from i,s v«, r.tu.r a*l *** .pon that rule 

2JJJJ 11 Ca " 1ncVCT be . ,n Jn >' Par* of it dependent up,» the ^, “ IW “* P"'* 1 * •* "akin; an affirmation i„„ M ,| 
direction or dictation of the High Court or of an, uho ei “ °* ,h *** «■»«!-«!> I* Q-akcis. Moravians 

Uaraaalorsecularadmim.tran'e au.hov.tj. It would or Sjjg?* 1 :. »*« h-d Uv„ found that the 
might at once lose its unmUMkAi* mfaaifaM gT**— IfcHy t*ft.limaUi to Hindus and 

JMS,•" *»• dfi JSSfiaS! V « 1840 *» p>*s»sl for the pur- 

Agam there i> no suggestion either in S. *. 9 or !0 that “J pr<*iUt.ng the administration ol «ath» to pe,f*,s 

when the separate " oath or solemn affirmation" i. permitted ,ho * a form of aft, mitioTking 

the ordinary oath or affirmation, as pics>'it«d, or anv part . ^ f 0 ’ ** ° 1,h Willi someeatension in I8W the 

of it. is to he admins.. -. V* U- * ^UrortluMilthe A « V |of I872,v*,pa^ 


i : I .: —. V .. •* an) pail 

Of U, IS to be administered as »eU. The "oath « solemn , rt ~.- •«< waspassed. Hi that 

Sir? The," - " 4 l0n * lt ' abM "" r fw ,f * an OMkSSTbS! S“*2* %ho «5««l»take 

othc There is in the see.*** no warrant for the t mm Sf?"* U J “"P 5 * ^'"••'<i«m.and in S. d 

tion that an,part of aMNhn Vlidi„oul)- mS 2^4^ . 11 fc. prior to 1873. 

where ttis gone through before an, evidence at all,» given. '^‘2’‘° ^ *P«ul cal. S,. 8 to H 

and is designed to cover that evidence when given, i, to l< ° a,h ' A< * X ^ Jnd hiW 

transferred to a taking of evidence which h sotemcml od, jjj ? ! ha ' vr ,iwft - Jnd I-rd.hipx have no 
by its being given, and while it i* given in the actwl p„ «**-« »"* Indian flew. emlolW 

sence and hearing of the deity himvelf. In Jetd. .JTa ^r-* 1lu >**!,« whi.h may. 

renuiremenl nnr Kv ik. .._.u :_ < ta«en !f.«a the «r *k«. i . i r*. ... . '• 


tiontha an,par« ofap,«edu.c *kfcilo* app,^,au SZ.'S ' U,a,0, > ^onwhii, p, k 
where it is gone through before an, evidence at all b given, 32. nulc «>»»>« special ca.se. 

and is designed to cover that evidence when given, i. to l« 0a,fc ' A<l X ^ wtr^wMl to 

transferred to a taking of evidence which i. v*mru«d or.lv . “ T!*** ! » «<f their I 


reason of the fact that it is so made introductory words ol «<> ^miniMei so, h oaths as au JRI „. 

invocation, appropriate enough mother circumducts. U a T.” °* ' ht P"^ taking fil56.) 

come entirely unsuitable. For if thr deity be removed L , T NI ! kA J? (ASA " > JaCMOHAN DAS. 

before the stitenw-nt rs made the words are nugatoiy; if the UIX/J54I A 301 *2 Luck 316 -26 L W 619 • 
yatement bemadc in »»U presence th^ are supe,toous(J,2 (10071 y w •?;»»«? LB 1164- 


/1M*1 it i . 1. • t/AS. 

(1 »27 ) 54 1 A 301 ‘2 Luck 316-26L. W. $10. 
uc ■» prv^'wv >»«, wp-rnuooskJiz- , IM7 , „ u , ™ ~. L T. 618 29 Bom L B 1164 - 
4). (Lord ///aontore*.) Inhab PbAMD t>. Jaguuhvn ' 19271 ** W H. 534**46 C LJ. 13-1 Luck C 167- 
DaS. (1027) 641.A. 301 • 2 Luck 316 • 26 L W 619 M3 I. C. 386 - 31 C. W N 1053- 

39 M L. T 618 - 29 Bom L R 1154 „ A I B 1927P. C. 165 - 63 M L J 1 

(1927) M. W. N. 634 - 46C L. J. 13-1 Luck C. 167 - — 8 A4mi naer 

103 I C. 386-31 C. W N. 1063 - Administer - is. in Uk law. a word of wide ami mu . 

„ . ,* } B. 1927 P. C. 165 = 53 M. L J. 1 «po.«. It would I* fa, instance £jStZm 

-3«. 8 to 10-0*4 kf*re rom'lydott-Agrtmn* t. **«» «“«•' ‘ admini^eted.’ not only where 2 

4r bound bt-Ac«p<^< *f-P,ni,H t not*r< J" »* »*pted. I-1 where, in thepNMact of He (W ! 

hatut wtk—Wkt amount i U. take* by the witness in the Scotti.li /lu'/ 

In a suit for partition between two Hrnde brothers.,he <br* N**r4m'xt). Ih'DAlt PhaStli r- IaG'IOHvv lut 
plaintiff, when ling in Court his list, of the *«< far,* (1927,64 I. A 301 2 Luck 316 < S LW $ Sf- 
property alleged by him to be in the pension of the def- 39 M L T. 618 29 Boai L R \\RlZ 

rrrlipi nHirx Iim ki< li.i. k . .. (19271W W v ... . . “* ovuj. u. Is. 1104 - 


In a wit for partition between two llinde brothers the 
plaintiff, when filing in Court his lists of the pint family 
property alleged by him to be in the pension of the def 

rndinl nftrml (a aiv* nl Kia li.f. . . U V _.. 


property alleged by him to be in the pension of th, def- 39 M L T. 618 29 Bom L R 11541 

endant, offered to give up out of his lists s«h items as the flW7 >M W. H 534 - 46 C L. J. 13*1 LurtC 167- 
defendant denied before a named family Deity. The defer. 103 I C 386 31 C lvi2 

dan, accepted the offer, and the Court, thereupon. ,**nted A. L B (1927, W.1 b!'Sm l ?1 

a local comoiiswmer. who proceeded to the pfamtift's house 
and. in the presence <4 the plaintiff and the named deity, he 0BAB 1 TENfTBE 

recorded the admissions and denials by the defendant of the - S “ CfSSlOK Of TERRITORV—Fnutirv c,.,.. 

item, in the lists filed b, the plaintiff. CosiON to British Govrnmekt bv * TaTE “ 

Htld that the pratedings were taMamount to the (1808; 26 I A 105-91 a ro 

admmi.trstion m the delendant of the special«,ho» - i. a. 196-21 A. 63. 

contemplated hy Ss. 8 to 10 of *e Oath. 


Htld that the praeedings were tanUmount to the 
administration to the defendant of the special oath or 
solemn affirmation contemplated by Ss. 8 to 10 of the Oath. 
Act of 1873, and that, by virtue of the provisions of S. II 


OBJECT 


^™r TERR,TO * V ” F0RE 'CK STATE— 
i* British Governmlnt bv 

(1808) 261 A. 195=21 A. 63. 

AND TeHURE-OBARI TENURE. 


gftts»ia?i-wsst xtt^zxtjigstss. 

Htld fur ^ that the pi, in,iff «*. 00(fcf lhe ««.„_ Fjid , ... 

stances, estopped from asserting that the deity was. as a uZ7, r Z ^ <•* ***» 

matter of fact, not actually present in the dMt (k>) when iL ,2 L?l2I!? " '/ **”«•** *f 
the defendant's statements were recoedtd. (L*>d Blow 


. , . l '. P ,oenl 10 w */»» (boil when The Irak* " j or. 

the defendants statements were recorded.^ BUna ife* T ° oin 

bur/l) INDAR PRASAD v. JaGMOHan Das. tH ^ ,hil «>» can k , 

(1927)64LA.301 ^2Luck. 318 - 26L. W. 619 = EES^^*** <* -7-5 

" 10IU own circutnstancej 
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OBSERVATIONS—(fW./.) 
to whether the} 1 nuke it fall within or wither! the terms 
of the geneisl rule. (ford Dunedin.) BRIN INDAR 
Singh Kanshi Kam. (1917) 44 1. A 218 (224)= 
46 C. 94 - 26 C L J 572-22 C W.N.169- 
19 Bom L B . 866 -126 P W E. 1917- 
104 P. R. 1917 = 3 Pat L. W. 313 = 22 ML-T. 362= 
6 L W 392-15 A L J. 777 -421 C 43- 
33M.L.J 486. 

■-- Thing! not fr,r,d—Thingi net txnltng—R.tkm- 

/«rf in Court of /.r:.< mw /* hath taut. 

Of things thil do not appear and things that do no* 
exist the reckoning in a Court of law H the same (16). 
(Sir Uwrtntt Jenkim) KADHA KlSHUN KHI RSH ED 
H OSSEIN. (1919)471. A 11 = 47 C 662(669;- 
(1920)M W. N 308=11 L. W. 518- 
22Bom. I* B 557=55 I. C. 959 - 38M. L J. 424. 
OCCUPANCY. 

-Possession - Distinction. St* MADRAS A CIS— 

Estates Land act-S. 6. Sub S. v i)-Occu fancy. 

(1921)481. A. 387 (394)-44 M. 856(863). 
OCCUPANCY BIGHT. 

- Ste Permanent Occupancy right. 

OCCUPATION. 

--Meaning of-Legal and popular semes of. Stt 

OCCUPY-OCCUPaTION. 

(1922)31 M L T. 114 (1156) P.C. 

■OCCUPY. 

— -—OeeutJliOn-Lty/ and r uhui of. 

The word "occupy" is a word of uncertain meaning. 
Someti-nes it denotes legal po***<«oo in the technical seme, 
as when occupation is made the test of ratabifity; and it 
is in this sense that it i> said in the rating cases that the 
occupation of piemises by a servant, if such occupations 
suthcrvient and necessary to the service is the wcupaticn 
of his master. At other times "occupation" denotes noth 
ing more than physical presence in a place for a substantial 
period of time, as where a person it said to occupy a seat 
or pew or where a person who allows his horses or cattle to 
be in a fieki or to pass along a highway it said to be the 
cccupier of the field or highway for the purpose of S. 68 of 
the Railway l lauses Act. 1845. Its precise meaning in any 
particular statute or ckxument must depend on the purpose 
for which, and the context in which, it is used. 

//cWthat the word "occupy" in S. 4 (4) of the 
Vrededrop Stands Act. 1907, was used in the second or 
more popular tense above described (1156.) (Viuount 
Ctnt). MADRASSA ANJUMAN ISUMIA OF KHOLWAD 
t'. MUNICIPAL COUNCIL 01 JOHANNESBURG. 

(1922) 31M. L. T. 114 (PC.) 

OFFENCES. 

- Dihnition—Pumthm/nt—Procedure f„ /,„/« 

/W Codt-Cr. P. C.—Purfoi/l of. 

The Penal Code merely define, the several offences 
thereby created, and provide the punishment to which 
offenders are to be liable. It doe not at all affect the 

procedure by which offenders are to be brought to r*ni<h- 
ment. That is provided for by the Code of Criminal 
Procedure (1//.) (Sir Barnes Peatotk.) SURENDRANATH 

BanekJee >. Chief Justice and Judges of the h 
C. of Bengal. (1883) 101 A. 171=10C. 109 (129)"' 


OFFICE 

amanat Dufter. 
appointment to. 
Chowdhuri in Okissa. 

DIGNITY. 


4 Sir. 474. 


OFFICE— (Could.) 

Grant of. by Supreme power of state in way 

DIFFERENT FROM THAT IN WHICH IT MIGHT HAVE 
BEEN GRANTED BEFORE. 

Hereditary Office. 

Holders of—joint power to. 

Karnam. 

NOMINATION TO. 

Removal from—Grounds. 

StKBARAKAR. 

SERVAGAR IN YETOAPURAM. 

Spiritual guru or minister 

Amanat Dufter. 

- Stt amanat Dufter. 

(18M)5M. I. A 467(486). 
Appointment to. 

- Hereditary right of—Legal right if i. 

The hereditary right to appoirt to an office is a possible 
legal right. (Lord PMhmort.) MaNICKA VaCHAGA 
DESIKARr. PARAMASIVAN. 

(1928) 33C W.N. 382-(1929)MW.N. 161- 
1131. C. 476 = 29 L.W. 414 = A.I.B. 1929 P. 0.6S- 
56 M.LJ. 121(1*)- 

- Hereditary right of—Vttling in a family ah 

Pemklttf of. 

The hereditary right to appoint to an office may. acced¬ 
ing to law, vet in a family. (Lord Phillimort .) MANlCM 
VACHAGA DESIKAR V. PARAMASIVAN. 

(1828) 33 C. W. N. 382-(1929) M.W. N. 161" 
1131. C 476 - 29 L. W. 414-A L B. 1929 P. 0. H" 
66 M. L.J. 121(1*1 

- f/trtditary right of. tvs ltd in a family-Extrttu «/ 

in favour of mangtr to family-Velidily. 

The hereditary right to appoint to an office, whkh 
a family, may be exercised by appointing some one who •* 
not a member of the legal family. (Lari PUtti*** 
MANICKA VACHAGA DESIKAR V. PARAMASIVAN. 

0928) 33 C. W. N. 382 -(1929) M. W. N. 161 • 
113 I. C. 476 - 29 L. W. 4I4-A 1 B 1929P- C.» 

66 M. L. J. 121 (IW 

-Nomination or election by others—Confirtnatk* ^ 

-Rights of-Dstinction. Stt HINDU Law—R lUClOw 
Endowment—mutt—Mohunt op - office of- 

APPOINTMENT TO-RlGHT OF—NOMINATION, ETC. 

(1874) II A. 209 (»> 

-Nomination to—Rights of-Distinction-No®^ 

by an individual-Appointment by Court-Decree dirtao*- 
Stt Ol FICE—NOMINA! ion TO-APPOINTMENT TO. 

(1894) 211. A. 71 (81)-17M.S43(W- 

-Nomination to—Rights of. vested in 

persons—Unfitness of person nominated—Discovery 
Remedy in case of. of person entitled to nominate- 
Office-Nomination to—appointment w' 
Rights of, vested in different persons. , 
(1894) 21 J. A. 71(81)=17M.S4S(»» 

-Power of—Fraudulent exercise of-What a"J*J 

to—Invalidity of appointment in case of Stt Hl> 
Law-Reugious Endowment— Mutt— Mohunt ** 
—Office of—appointment to-Power of-t** 1 

DU LENT EXERCISE OF. 

-Right of— Last holder of office—Family of & 

holder in default of appointment by him—R>P* 
Evidence. Stt NaTTUKOTTA! CHFTTIES- 
THARS. (1928) 66 M. I» 

Chowdhuri in Orissa. 

-Office of. Set Orissa—CHOWDHURI. 

(1908) 361. A. 49 = S6 0.6W 
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OFFICE—(C.'W.) 

Dignity. 

—U^rpation of—Suit by aggrieved party in respect of 
—Maintainability—England and India. So DjCNIlv- 
USUkPATiON OK. (1843) 3 M. I A 198 (217). 

Grant of. by Supreme power of State in way 
different from that in which it might have been 
granted before 

-- Validitj. 

Stmble : a grant by the Supreme Power of the State of 
an office in a different way from that in which it might have 
be,ure m‘he *ame family might be «ahd 
W<S). {Ud Brtuthm.) B.ABUN WULUD Kl)A KaTU 

V. D.WOOD NVULUD NUNDOO. (181U2M I A 480- c ’7“" •*”“*'«* ot power by 

Debts, etc , Regl. v of 1827-ss. 3 and 4. I domination to. 

*«• in.Mtut t*-R,fk, t*-Co*Sit,*,-Dutui of 


HerediUry olficeHC^.) 

haJSL tfSSR , ‘l e,rlo,f ’ ,he <*«'0 exist and to be 

5222* ***,* c,e to •* ^ 

SS5V25L J2 '!*,<*** in the 

» 7 , tiw appellant who now claims it ( 485 .) f/w 

wTlSSuSS 81 WU,UD R /V KA1,K DAW 

WULLAONUNDOO. (1841)2M I. A. 480- 

6 W. R 10 P. c. - 1 Suth. 108 -1 Sar. 221. 
Holders of-Joint power to. 


——Ftfi imidtnl ij—Rifii u-CmSitim-Duut of , ****""* &-*>&* */~Diiti*ctt<m—Nmi*. 

*/k«-A<t*>l ptsfam*" of-Ntumlf-Rtpd>mru to " , ** “ <*n-Dt<ru 

ptrform thtm loktu ‘d/uiroi—Su&.uutf of. tiwlntg. 

The plaintiffs sued to recover from the owner.of the # f* s ? C< ?I‘ rtf ' U,cd right 0 f the 

vil age of D the amount of the arrears of certain hereditary ' JESS -** *• M “" ,0 « U* a tomr*,™! 

tights of office, alleging that the appellants .ere ,|* here **.&?** °f anoaher SJ^S 

d,«ary Mu,oomda ? . fakk and Mehta of a pe.gwmu. ami I J"**** of A'should **, fe JJfiJ 

that the owners of the tillage of D which was Ml w.«hiw I * !gPJ* a W!» appoint him. jffS 

the petgunna were bund to pay the hereditary M.yMr. J |? M I 0 ^ " imfd **> ■»* «£* 

and their officers a certain sum annually. The defendants !!2? * ?V B * |C «° the perv,n 

allegeil that the plaintiffs never performed the duties of their 1 “* directed that he fhould him*|1 

Moices inspect of the vilaci of D and .lenkd the ^ ind thereupon\l,r«! 

plaintiff'» right to recover anything. , * •"'** ,hf P"'®" appointed *» usu .| .Trf 

//'Af that, to entitle the phintiffs to the fen incident to Sub '" m,i,ure '««« certified ,hj 

their hereditary office,, it was not essential that thedwtics Ibf *'"« *0 appointed and in.x.^ 

of the offices should have been actually performed by them. S3J5°" °! ,h * M 1" «*• 

and that it was enough if they were prepare! to (Charge “‘v. ,n ,he , ,, < h ' of the decree (he 

them when requited (33). {Mr. Julio Enhm.) Wdia KL" 10 w>n«inate a competent 

SHUNKER P. J AMAK JEE SHAPOR JlE !Z a Z«l‘ TV tl ‘° ** *° ln( ' ifSKJ 

-aa.s«sBMaaa& 


.*'»/ e/ — Qmnam—MM/tmJsr — ArVi __ 

Mtiu—Ofitti tf. 

In a case in whkh the plaintiffs alleged that they were the 
hereditary Mujooindars, Paick and Mehta of a pergunruh, 

and that the owners of the village of D which was situate | Q i ‘TTH 
within the pergunna were laund to pay the hereditary the Ipoeltant to nc^jutelTJ^I , '* h CoUr ' trn l >3, *««d 
:ain sum annually. U4. ^ ,0 a P^'icuh, 

Ithoueh the evidence of ".. b J° d l* «o appoint the ne,v, 


KtmMy ,h (muM. Mpnm, ,*titl,4 , c m njU y 


Mujoomdais and their officers a Certain sum annuany. «M, ^ d,r»«ted ik. i' 1 '”'” particular 

affirming the Courts below, that, although the evidence of ^ ^ ".no»w2 S J?5* 2 JPPoint the person so 

the office was slight, there was nevertheless wufBdcot. in the “ ^ - - '* 

absence of all opposing testimony, to show the plaintiffs 
title to it. and the receipt of the duo from the tillage of D 
before and down to the grant of the village to the defen¬ 
dant's father in 1803 (33.) {Mr. Jmttiu Enktnt.) BEEMA 
Shunkek v. Jamas jee Shapob Jee. 

(1837) 2 M. I. A. 23-6 W. B. 121-1 Suth. 84- 

1 Sar 149 


1 if k. .... 1 • • * ,u person mi 

tr* of inStom in the 1. 

D c r ; 

Gnanasambhanda Pandara Sank ADI Dk,k '' 

— ssssm 'ssssste 1 ** 

. ,i8hi ° f a- 

Tambiran to the office of head «f aaoulcr^ut* C ^ P ^ tnt 

ted that the Sub-Judge should > D ^nt .L ’ and d,,ec - 
if he saw no objection , 0 hi. c£ nimed - 

.-..—r •uwawwiciiw in.*, appoint another himself (In I.- 1 ? nd ’^ did, to 

that the witnesses, with various degrees of accuracy and competent person, the appellant * nime a 

consistency, two or three of (hem .particularly the older ones., sX^e. Mating t^t ?via^Ll * Pf "" on ,0 ^ 
speaking to the exercise of this office, by B, calling himself i cg ^ be micht be ? ri0n ' *«» pray, 

the grandfather of the plaintiff; which mode of speaking , Brfore the 3jL^ cKjuiJ 


- Ri(k te—Prevf of—Quottu*—Bul<ltri~/fe*J 

tkif ef—Q&tt of. 

The suit was by the appellant against the respondent to 
recover from him the hereditary office of the headship of the 
butchers, in the town 0 1 Ahmednuggur. together with dama¬ 
ges by way of compensation for the profits of the office. 

Htli, affirming the Court below, that the plaintiff appel¬ 
lant failed in making out even a fritu foot case. 

The evidence taken amounts really to no more than this. 
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OFFICE—(tW./.) 

Nomination to—{C m/J.) 

the appellant «|itd. ami «t> vucceeded by 51* head of the 
Mull <»( vvhkh lbe appellant was the head. S brought him- 
sell on mold in pUe of the devea-td. and pre-ented a 
petition to ll* Cooil bating that P wa> not a competent 
person, and praying that be might he permitted to withdraw 
the petition filed by the «lev.ea*ed, and to appoint anrther 
Tambiran to the otter. 

HtU that the i»*n>ination of /’could not be withdrawn, 
and a second me stlmiiutcd Wore the inquiry (81). 

The person nominated ha* a right to have the decision of 
the Sub Judge, ami would be deprived of it by the nomin¬ 
ation being withdrawn and a new nominat'on being made 
(81). {Sir RuktrJ Couth.) PoNNAMRALA TAMBIRAN 
V. Sivagnana Desika Gnanasambhanda PANDARA 
SaNNADI. (1894; 211, a. 71-17 M 343(355)- 

6 Sir. 434. 

Removal from-Grounds 

-Ttu'tce-Rules appliuble to-Applicability of. to 

person* in fiduciary relationship* other than tnidte. See 
Hindu Law-Religious Endowment—Shebait- 
Office—Removal from. (1921) 481 A. 258 (264 5)« 

48 C. 1019(10267). 

Satbarakar. 

-Office of. SttSAKBARAKAR. 

Servagar in Yettlapuram 

-Office of. Su Sfrvagar. 

(1861) 8 M I A 327(334). 

Spritual Guru or Minister. 

' of. Su Spiritual Minister. 


OFFICERS 

-Court-Officets of. See COURT - OFFICERS OF. 

-Crown—Officers of. S(f Crown-Officers OF 

and Government—Officers of. 

OFFICIAL 

-Protection of—Statute intended for—Words—" In 

respect of For anything done or intended to be done " 
- Distinction. Su STATUTE - INTERPRETATION - 
OFFICIALS. (1927) 541. A. 338 (356 7). 

-Surety for-Discharge of. Su SURETY—OFFICIAL 

—Surety for. 

-Surrey for—Emberrlement by official—Suit against 

surety in ropecl of. (I) Evidence of ernbeulement in. 
(2) Maintainability—Estoppel. (3) Proof necessary in 
Su Surety—Official. (1871) 14 M I. A 86; 

ONUS OF PROOF 

(N. B.— Per Ci iiu hU toilulti tinJfr ikii kuJ refertme 
muil ke mde to the htodi*{i tn riUliem it lekuk ike 
ju.it 1 >'11 of win 1 aritei), 

ABSTRACT DOCTRINE OF - NON PRODUCTION OF 
MATERIAL EVIDENCE IN POSSESSION OF PARTS’ 
TRUSTING TO. 

ALLUVIAL LAND-POSSESSION OF-SUIT FOR. 
ARBITRATION-CONSENT TO-THRLATS AND UNDUE 
INFLUENCE IN PROCURING. 

ARBITRATOR-INQUIRY PROPER BY-ABSENCE OF. 
BESAMI TRANSACTION. 

BONA FIDFS-WaNTOF-CHARGEOF. 
Bond-Payment of. 

Boundary dispute. 

Chur Land. 

Compromise-Fraudulent representation of 

FACT FALSE TO KNOWLEDGE OF OPPOSITE PARTY. 
CONSIDERATION. 


ONUS OF PROOF— (CV.W.) 

CR. P. C.-ORDER UNDER-PARTY IN POSSESSION' 
UNDER. 

DEATH OF A PERSON-DATE OF. 

Debt-Payment to t hikd partv-Djscharge by. 

Deceased. 

deed. 

DILUVIATED LAND-RE FORMATION OF. 
Ejectment sun. 

Error as to. 

Escheat- Crown’s claim by—Ejectment suit w 
right of. 

Evidence adduced to discharge. 

Execution Sale-Purchase at, benami for 
JUDGMENT DEBTOR. 

Fiduciary relationship-person in-Gift os- 
taisfd by. 

Function true of. 

Heirat-uw. 

HINDU JOINT FAMILY- FIRM BOOKS OF-ENTTIB 

in—Inaccuracy of. 

Hindu Law- Daughter-Father’s estate—S un 
10 recover alleged, as heir. 

Hindu Law—religious Endowment. 

Hindu Law—Reversioner—Suit against, by 

DONEE FROM DECEASED WIDOW OF LAST MALI 
OWNER. 

Hindu Law-Reversioner-Suit by. to recover 
LAST MALE OWNER’S PROPERTY. 

Hindu Law-Widow. 

Judgment under appeal-Incorrectnessof. 
LETTERS OF ADMINISTRATION-ORDER GRANTING- 
REFUSING TO ADJUDICATE UPON RIVAL CLAIMS 

Mahomedan LAW. 

m 1 nor in'—E xecution of deed during. 

MORTGAGE DEED—ADMISSION OF MORTGAGOR JL 
MUTATION PROCEEDISCS-ORDER IN, REFERRING 
PARTIES TO CIVIL SUIT. 

NON ASSUMPSIT-PLEA BY DEFENDANT OF. 

Objection to. .. 

Partner-Partnership books-EntriB W-w 
ACCURACY OF. 

Party subject to. 

Party not subject to. 

Payment-onus of Proof of. 
permanent Settlement of, 1793-Land «*■ 
ther included in or not. n 

Possession—Long possession-Disturbancig': 
Pi omissory note-Liability under-satw^ 
tion of-obal agreement as to. m 

Question as to - Material when and when 
Railway Company. 

Relationship—Recognition by conducto»- 
Ship-loss of goods by fire-damagees for. 

GROUND OF ALLEGED NEGLIGENCE- 

Survey proceedinc-Partv in possesson 

Thakbust Proceeding-Party in ^ 
UNDER. 

Transfer—Validity of. 

Zemindar-Zemindari. 

Zemindari-Revenue sale purchaser OF. 

Abstract doctrine of-Non production of 

evidence in possession of party tnjsoM ^ 

-Impropriety of. See EVIDENCE-PAH^ 


ENCE MATERIAL IN POSSESSION OF. Ql |»d 

(1916) 441. A. 98 = 40 M. 

( 1929 ) 57 ^^^’^ 
Alluvial land—Possession of-Suit for- 

Ones on plaintiff in. Su ALLUVION Al®^ 

—alluvial land—Possession of-Suit iw* 
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ONDS OF PEOOF—«w.) onus or rwot . CMJ 

Arbitration—CenMutto-Tbreats and undue lulu ctnr land-(£W i 

ence In procuring ' a ^.**•> 

—-H<aof—picoiof. s« Arbitration—consent rooahChunder Bur- 

TO-THREATS AND UNDUE INFLUENCE ETC. “a o 

(1809) 7 H. 1 A. 441 (479.) _ W.E. 091 2 Suth. 851 6 Sar. 710. 

Arbitrator—Inquiry prop., by-Abeence of. X ,7howlM« 0 " sc, 

—-Objrrtioo ,o o< a«d „ g™„, 1 -S? 1 ‘"’ 

of Proof .n case of. s« ARBITRATION-award-Vau C»lirROM|Sl--E«r. , ol IWof - ** 
D,TV or-lmm PROPER. (1914,36 A 336 ( 343.. | mESUr ^A 

Benaml transaction Consideration ' 

- < ,r.rr w “ u, - cta,,,ri 

W hen the charge is nude of want of W u <ei ( 1W ®> H M 1 A. 120 (124.) 

Uinlyhes upon .he party making that charge to satotanl-alc ~-p-td-Con^era.ion for—AbntnCc of-Piea 0 I_ 

“ bye 't^^r <o those who have to decide the, °'T * •Joof » carof-Attai***, in deed of 
question (929). (J.r .Vaurto/w £. W4.) BENODEkAH «*^Jna»«-EBea. Set ADMISMon-COnsideraTION 
SEIN ► BROJENDRO NARAIN ROV. * ND D»H-COXSIDI RATION TOR-SUIT TO RFCnvVu 

(1873, 2 Suth 926 *138 LR 1*^328 —Dee--Conation (or-Onu, of ,w^ 
Bond- Payment of. ^ '*** aJmi ««M~Suit to 

-Onus of Proof of—Shifting of - Conditions. Stt 

BOND-PAYMENT of. (1887, Bald 483.486, ZSSST * iTSs'ST 

Boundary dispute _ « M r A. 282 (313-4). 

-Appeal i"—Onus on appellant J.r BOUNDARY DlS 'idcrat™ kfalc-Record of! uMu's 5# «/'jffijf 

PUTF.-PR 1 VY COUNCIL APPEAL IN-(l) ONUS ON ,P | Ad of !«•-*«»_*. from-Onu^of'lS'r 
PELLANT ,N & ( 2 ) RIDDLES I CONSIDER UIoS-SaLL olSL^KiSSSf .OR 

—Onus in. Stt BOUNDARY DISPUI E-ONUS ON “BlCISTXRINC OFFICER. ( 1873)19 W R ltd 

PU,NT * FF ,N - » **• C-8 115—Order under—Party in 

-Privy Council appeal in-Ono on appellant in. St, poaewlon under. 

BOUNDARY DISPUTE-PRIVY COUNCIL APPEAL IN (I) -Suit byuMKCntf'l party aiainM-Ona. I„ c 

ONUS ON APPELLANT IN A (2) KlDDLES-l-ROPOUND Ct. P. C.—S. 145—ORDER UNDER—I’ARTYIN wicccc 
INC OF. SION UNDER. ' IN K * SSES> 

Chur land Death of a peraon -Date of. 

-Navigable river-Detached char formed in middle - rf ~ 

of a—Purchaser imi 6Jt of—Ejectment sait against—Ona« n*e onta of proting death of any prrvmatinv m*; 
on plaintiff in. Stt RIVER-NaVICaBLE RIVER-CBURS <•»« petiod mu.t rest with the petton towl**, [i,.; ,k« 
DETACHED ETC. (1868) 12 M I. A 136(141 2). ‘f'^tul (33). 1 

-Re formation /* M/n—Claim to land on g, W nd f 

-Suit for possesdon of-Onus in. Stt Alluvion and , „ , “ ,\ 4 . A "A? 06 (1*86) M. W N 


-Suit for possesdon of-Onus in. Stt ALLUVION AND ?£ ,1 (1*26, M. W N. 203- 

DlLUVION-CHUR LAND—RE-F0RMA1 ION i* ntm. ,ri * T ‘ 0 W N. 335 = 43 0. L J 249- 

- Suit for fiiuuim *f—0**t tn r— U* t A . 1 B 1926 P ct 93 f " 

PMuuitn «m/4 itftuit*. r u ^ 1. C. 810-80 It L J. 289. 

The dispute was between the appellant and the revp* * thl ' d P lrt P-D»Mharge by 

dent, two riparian proprietors holding esUtes respecUvel, 0 f-Onu7JTi, r ' n ,hml pa,l > r ,0 »ccei»e-|*roof 

on the opposite sides of a river, cmcerning certain tkun p R dehw ’ ^ DfBT-PAYMENr TO third 
formed in the course of that river. The appellant y^ght **”*' (1926) 631. A. 84 - 49 M 4 J 5 

to onst from possewion persons who bad enjoyed the soil Deceased 

gyg S.'^Sjr ^ ^ 0! f- 00 F-Hriu.gr uw. 

Htld that under those circumstance* clear proof was re- _.. , „ Deed 

quired to satisfy their Lordships of the groond* which he 1 ,w “0n«« of P f00 f 45 

ss ,o ' d "'‘ * ^" wh ^ 

% '^1T7T^ 

petty for strict proof of their title after landmark* may of-Tjme of, Wore 4 p«are-(Woi 

have bOT -ashed away or witnesses may have died (601). ? t “S T* a * ,erel deed * DBED-Am.! 

(Sir Kcbtrt P. Cciiitr.) SHAM CHaND BYSACK ». KlSHEN ° F “ TlV,£ 0F - BE »0RE SIGNATURE A ‘ 

PR09AUD SURMA. (1872) 14 M. I A. 695- _ r...,, f 0«7) 1 M. I. A. 420 (429, 

18 W.B. 4=2 Both. 687 - 3 Sar. 113. j, ot ~°n« « to. Onus ni : 

-In a suit to recover possession of char land and to _ 

impeach the Tbakbast award. k*U that plaintiff failed to ofJWof L nrrn P ^f^ at *o-Heaof-Onua 
«*abUlh the boundary line on which he relied by evidence j TlONaS to 

00 which a Court ought to disturb the possessioa of the d«- ^ l9()0 ) 27 1 A. 168 (181) = 

207' 23 A -137 (160). 
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ONUS OF PROOF—(tVtf/.) ' ONUS OF PROOF-(C«tf.) 

Deed- Omd.) Evidence adduced to ditcharge-(Ce«tf.) 

-Executant of—Minority of-Proof of. See DEED i n a case in which the onns 0 f proo f * M lbe 

— EXECUTANT of—Minority OF. the defendant may leave the plaintiff to prevan by the 

--Execution of—Date of—Date appearing on face of force of his own case, contending that he is not ailed ujwi 

deed—Incorrectness of—Ones of Proof of. Set DEED— i to answer it unless it is such as if unanswered will dispoee 
EXECUTION of—Date ok. (1916)441 A. 72(77)= of the case. But if. instead of relying upon the weakness 

44 C. 662 (671). of the plaintiff s case, he meets it and undertakes tortUt 

-Execution of—Onus of Proof of-Dted of my it by counter evidence, the court must then loc4totbe 

doubtful authenticity and linked to deed, previously fabri-, «* ol evidence produced, and. if it is not such as might 
Uted. Stt Deed-Execution OF-ONUS OF PROOF have been expected. It may draw therefrom an infer®* 
of. (1885) 131. A. 20 (27). »d‘W* to the defendant (124 5). {Uri Brmfim) 

V -i Dr-, , Ua< I in SOORUH ROW r. COTAGHERV BOOCHIAH. 

(l838)2MI i A 8^;f. W i8lm 

in transaction and some of attestors dead. Jcc Deed- 1 Both. 91=1 Sir. W 

forgery of—Setting aside of'deed on^ground -/«,«*.«, ,/- Dtti,m ftwHe /# M 

OF. (1879) 3 Sutn. Ml (583). tw ^ f , „ M ilrfH pi 0 f e ppentnt'i r.idrmt in tf 

-Fraud in regard to-< oroidetation-Ahsence of- 1 -PermiuikHtf. 

Setting asde of deed on ground of-Suit foc-Onus of Where a plaintiff on whom the burden of prof rob 
Proof in. See DEED—FRAUD IN REGARD TO-CONSl bib to adduce evidence sufficient to discharge it, it is FE¬ 
DERATION. (1869) 12 M. I A. 282 (321) fcttly open to the defendant not to adduce evidence himseff. 

-Fraud in regard to-Dure*-Settiag aside of deed »d to demand that the action should be disai*d {* 

on ground of-Suit for-Onus on plaintiff in. See DEED, of proof. Where the defendant does MIM* 
-FRAUD IN REGARD TO-DURESS. course, and adduces evidence in his behalf, KtSDfrrr 

(1836)1 M I. A 1(17). theless not open to Ihe Court to decide adversely 

-Setting aside of-Suit for-Onus in. See DEED— Jf^'t oninferencesdrawnfrom *«£«*”* 

SlHING ASIDE OF-SUIT FOR-ONUS OF PROOF IN. ***!?_!?.'?>■ Iffpmm) MA. 
Dlluvlated Und-R# formation of. 

-Proof of-Onus. See ALLUVION AND DlLUVION- j 

ILUVIATID LAND—Kt-FORIIAlION OF-PROOF OF. 

(1899) 291 A 44*27 C. 336. 

Ejectltflt IBlt , r. niMtiu nn»n ... 

plaintiff in. unit. EJECTMENT (1871) 2 Suth. 525 (629)-17 W ^ 

r» lu 

- /nuUtitntf cf—Oppomnt't M*" to P* <k ' 


Mansukbhai v . Raja Bijoy Singh dudhoria. 
(1920) 25 C. W. N. 409 u (1921) M J- »■ 

- /nugeunej tf—Eitd. 

Party on whom onus lies must fail. HURWTf* 
NISSA HECOM r. ALLABDIA KHAN AND HAJIHIMW 


on ptaintirt in. See 
SUIT-ONUS ON PI AIMIFJ IN. 

Error as to. 

■Immune/ -dr*. 


<aie—Eltct . 

Where, in a case in which the appellant 
In a case in which the burden of proof was upon the de- the legitimate son of his deceased father U by T, W£ 
fondants. the District JudRe Were the trial made an order, pendents alleged that he w« the sun. not of T, but «*** 
he plaintiff should give h» evidence first on all issues other lady. Mi that it was not incumbent on the 


that t 


On appeal much strew wa» UkI on that error. It was said dents to disprove the appellant's case, and tbit th« W* 
that the District Judge was led by it into misconceptions as to wppet tneir own theory did not prove the truth d » 
to the truthfulness of the plaintiffs witnesses to have (ZW Uad/ej) NaRENDRA NATH PAHARI p< 


thought that the plaintiff must fail if his witnesses were 
not believed, and to have been provoked by the conduct of 
the plaintirt’s case into believing the wrong side. 

A perusal of the judgment of the District Judge showed, 
however, that when he came to weigh the evidence, his 
mind was fully alive to the true aspect of the burthen of 
proof, and that his reasons for giving credence to score 
witnesses and not to others were judicial and clear, and 
that his conclusions of fact were not vitiated by any error 
of law as to the burthen of proof. 

Held that the order of the District Judge directing the 
plaintiff to give his ev idence first on all issues worked no 
injustice to the plaintiff in sulwtancc ("M IX l Lord 
Sumner.) EAST INDIAN RAILWAY CO. r. KIRKWOOD. 

(1919) 48 C. 757 = 15 L W. 248 = 
A. I. R. 1922 P. C. 195=62 L C. 921 (P. C.). 

Escheat-Crown's claim by-Ejectment suit 
In right of. 

-Onus on Crown. See ESCHF.AT-EjFCTMENT 

SUIT BY. EEC. (1868) 12 M I A. 448 (453-4). 

Evidenced adduced to discharge. 

- Ittu&cientj of—Adverse inference fren—Pro¬ 
priety of— Flirty adducing insuSaent r.idenee M subject 
o onus but undertaking to adduce counter«ride nee. 


GOMND PAHARI. (1901) 29 1 A. 17 

29 C. Ill (123)»6C. W. N. 146=4 Bob 

- /nikHetencf ef-OppetiU part// proof-Dtt 

—Criticism of, if avail. . u. 

When ihe party on whom the onus lies brings no «** 
evidence to discharge it. the defect in his proof can ^ 
cured by a mere criticism of the evidence hroog-r . 
opposite party (101). (lari Dunedin.) R* ,A ° , 7 ). 
r. Abdullah. (1918) 451. A. 97-450. 

16 A L J.576=(1918)M.W;V* 
22 C. W. N. 891 - 8 L.W. 163 = 24 M ; L * * 
28 C. L J. 192 = 20 Bom L.B. 851=461 £ J* 

-Quantum of-Opporite party having beiw 

unities of giving evidence—Effect. See M0Rrt 
REDEMPTION-SUIT FOR-PERIOD FIXED ** 
DEMPTMN. (1875) 31. A. 85 ( 

Execntlon sale-Pnrchase at, benami for 
judgment-debtor. 

-Plea of-Proof of. Set BeNAW-EHJ’JJJ* 

SALE—JUDGMENT-DEBTOR-PURCHASE BERA" 1 ^ 
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ONUS OF PROOF—(Cota/.) 

Fiduciary rtUtioum^-Penon ln-Gift obtained 
by. 

-Validity of-Onu> of proof of-Sdkitue>-On.a » 
Cu-T°nn/" F,l,tC ! ARV ^nOHSHIF-PEkSON IN- 

Gl " 0BrA,NED 0927) A. I B. 1927 P C 148(U*1 
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Function true of. 

-<?*«//.* «i rnattfUi uW *4r» 


OnttbahnysaaapiiMivho a*erba proo^ition «. 
ICt Whlfh W IW>» T. - . . 


a man who 


fact which is not self evident To aaeit that 
is alive was born requires no proof. The <mus not on 

that he had been born. But to assert that he wa> born on a 
certain date if the date is material, reqoiro pro* the uma 
is on the person making the assertion. Now. in conductin' 
any inquiry, the determining tribunal, be it ;udfe or 
*iU often find that .he onus is 
one contending party. sometime on the >i.le of the other, 
or. as it is often expressed, that in certain cmum»tancr* th, 
onus shifts. But onus as a determining factor of the whole 
case can only arise if the tribunal finds the midem er#««/ 
(** so evenly balanced that it can come to no swrecuKk 
M°n. Then the onus will determmethe matte.. But ,f 
the tribunal, after hearing and weighing thee*ideate __ 
to a determinate conclusion, the onus ha% nothing to do 
with it. and need not be further considered (905 6). (*V 
m DuHtJin.) William robins r. National Tm si 
CO. LTD. (1927) 101 1 C 903 4 0 W N . 4 63- 

A l B 1927 P C. 66 
Heir-at-law. 

DECEASED-BOND BV-CONSlDERATION ffOK 
—Onus of proof as to-Swil on bond against heir m 
U w—Issue in. only a» to due execution of bood-Eflr- i 
Sft Bond—Consideration for. 

(1886) 11 M I A. 120(124, 
Deceased-Debt of. 

-Admission oral of-Nuit against heir-at law based on 

—Onu*on plaintiff in. Stt DECEASED-Dm or — A|». 
MISSION oral or. (1883) 101. A. 74 (79X 

-Suit for, again*! heir at law or executor—Onu> <* 

plaintiff in. Stt Deceased-Debt or— Suit roR 

AGAINST HEIR AT LAW OR EXECUTOR. 

Deceaseie-Deed IV. 

-Suit to set aside, and to confirm his own po*^*** 

Ol property covered by-Onus on heir at law in—Proof of 
heirship if enough. Stt DECEASED- HEIR-AT-LAW - 
Deed by deceased-suit to set aside, etc. 

(1874,1 1. A 192(206). 
Deceased-property of-Suit to recover. 

-Deceased's ownership of suit property-Onu* of 

Proof of. See Deceased— Heir-at-law—Property 
or DECEASED. (1899) 26 L A. 226 . 26 C. 871 (873) 

- Stt Hindu Law- Daughter-Father's is 

TATE-Sun to recover alleced. etc. 

(1919,13L.W 436(439). 

- Stt Hindu Law-Klversioner- Widow - 

Death of-Possession of last male owner's rto- 
perty on-Suit for-Title of last. etc. 

■- Stt Ejectment suit-Hindu Law-Widow- 

Suit BY LAST MALE OWNER'S. 

u - w , „ .* (1847) 4 M. 1 A 137(167). 

-Heirship of plaintiff-p,oof of-Onus of. Stt ONUS 

OF PROOF-HINDU LAW-REVERSIONER-SUIT BY. TO 
RECOVER PROPERTY OF LAST MALE OWSFR-OSUS IS 
—RELATIONSHIP OF ETC. 

-Mortggage by mother of heir-at-law during hi* mi¬ 
nority set up by defendant io-Onus of Proof of. Set DE¬ 
CEASED—HEIR-AT-LAW—PROPERTY' OF DECEASED. 

(1866) 6M LA 393(414). 


ONUS 01 PROOF--(cW^.) 

Heir at Law— 

0F -SUIT To RECOVER- 

— b, 'f mi,h p» ai "'*«-Ad. 

Ejectmint Suit-Heir.atlvw 01 DU " nwr '’ s “ 

...„. , d 880 ) Bald. 388 (391). 

™ °“c n " L “ T **• «»-K 

Dlcwseis—release by. 

■gM ggaiasse 

'1863) 9 M I A 492(603). 

'^“■SSsSvK^te: 

(1866) 10 M I. a. 490 (608). 

si?! Father's eetate- 

Suit to recover alleged, as heir 

SUIT TO RECOVER ALLLCLD. ITT. ^ ATE ” 

(1919) 13L.W .436(439). 

_ Hindu Law-Religious Endowment. 

‘srsss'assss 

*"?*"■ d "'“« »W«» « iMtSSfiXw 

^^wrasEsaff' 

Ejtcnitsisurr-iteiuu*^,^**^- s " 

”■ **■»■.WmwBRKuB: 

AGAINST ^ At SON. nC. (1M0 , %£££** 

18 c. 201 ( 206 - 8 ). 
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ONUS OF PROOF— 

Hindu Law-Reversioner -Suit by. to recover last 
male owner s prop«rty-(CWJ.) 

Relationship of phi stiff—Proof of- 

ONUS AS TO. 

- 'S/i EjECTMEMT SUIT—HlSIlU I.AW—REVFJt- 

SIONER-SUIT BY. FOR POSSESSION. ITT. 

(1918) 9 LW. 416 (4212). 

--Daughter of deceased—Defendant in possesion 

being. Stt EJECTMENT SUIT-LEGITIMaCY. 

(1873) 21 WB. 89 

- Stt Hindu Law-Reversioner - widow- 

Deaihof-I'ossession of last male OWNER'S PRD 

PERTY ON—SUIT FOk-TlUE AS NEAREST REVER¬ 
SIONER. 

Title of list male owner to suit property. 

-Onu' of Proof of. St/(i) HINDU Law-Reyer 

signer - Widow-death oe-Possession oe pro 
perty on—suit for—Title of last male owner. 

ITT. AND 

(2) Hindu Law -Daughter-Father's estate 

(1919) 13 L W. 436(439) 

Widow of last male owner-defendant 
claiming to be 

-Onus in cisc of. S// EJECTMENT SUH-HlNDV 

Law—Reversioner—Suit BYi > 0 r fossession of 

ETC. (1866) 10 M I A. 611 (628) and (1901) 29 1A 1 - 

24 A. 94 (107) 

Will hy deceased set up b\ defendant in- 
proof of—Onus. 

-Foegeryof uill-Decbration of-Rcversioner's .nil 

for—Defendant's persons claiming under mill. St, HINDU 

Law—Will—Execution of-Osusof proof as to 
-Reversioner’s suit for declaration of invau 
DITY, etc. (1919) 24 C.W.N. 674 (676 684). 

-Inteuacy of leased-Declaration of-Rewr^wr** 

wit for—Widow defendant setting up will in her favoor. 

s„ Hindu Law-Will-Execution oe-onus of 
Proof as tie—Reversioner's suit acainst widow. 

(I)(1847)4 M. L A 259 ^285) 
and (2)(1901) 28 LA 186(188 9) = 23 A. 406(413). 

Hindu Law-Widow. 

“-by—Donee* under-Soit against rever 

Monet by—Onus o( Proof in. Stt EJECTMENT SUIT- 

Hindu Law—Widow-Gift deed by. 

(1870) 13 M I A. 419(4231 

-Suit by la*t male owner's-Onos in. St, EjiCT- 

WENT SUIT-HlNDU LW-WIDOW. 

(1847)4 MI A. 137(167). 

--Suit to recover husband'> otate by-Win of Dm 

male owner in their favour set up by defendants in—Onus 
of Proof as lo. St, HINDU L.\W-W|LL-EXECUTlOX 
of-Onus of Proof as to-Widow's suit. etc. 

(1856 ) 6MU. 309(338'. 
Judgment under appeal-incorrectness of. 

-Onus on appellant to show. S„ APPEAL- APPEI 

LANT-JUDGMENT UNDER APPEAL 

Letters of Aiministration-Order granting, refusing 
to adjudicate upon rival claims 

--Suit by unsuccessful claimant in case of. agaimt 

party to whom Letters were granted-Onus in. S,, EJECT¬ 
MENT suit—Succession—Rival claimants to- 
Letters of Administration, etc. 

(1917) 14 U. 261 = 45 C.K67). 


ONUS OF PROOF—(OW.) 

Mahomedan Law. 

-Inheritance-Right to. depending upon sect of de¬ 
ceased—Sea of deceased in case of—Onus of Proof as to- 
Defendant in possesion and registered as owner in revenue 

becks. s„ Ejectment suit-Mahomedan La»- 
Inherit.ance. (1890) 171. A. 73(76)- 

12 A. 290(295). 

-Residuary heir—Person claiming as — Suit by, 

against widow in possession for over 11 years-Onus ia 

I St, Ejectment suit—Mahometan Law-residuart 
HEIR. (1871) 17 W. B. 108. 

Minority-Execution of deed during. 

-Plea od-Onus of Proof of. &r(|) DEED-EXI- 

CUTANT OF and (2) SALE DEED-EXECUTANT OE 

Mortgage deed—Admission by mortgagor in. 

- ■ Coned ness of—Presumption—Onus of relmttiof. 

Se, MOkTGACE DEED OF-ADMISSION. ETC. 

Mutation Proceedtngs-Order in. referring 
parties to Civil suit. 

— Onus in Civil Suit—Effect on. Stt MUTATION- 

Proceedings for—Order in. referring partus 
TO CIVIL SUIT. (1871) 14 M I A 289(307). 

Non assumpsIt-Plea by defendant of 

- Ohms on fJonitilf in (tit of. 

As the new rules of pleadings clearly do not extend to 
India, tbtte can be no doubt whatever that the plea of « 
puts the plaintiff there to a proof of his titk, m 
it did here inccmtevibly up to the making of those rmk» 
(289). (fjrd Br^hm.) JAMES CLARK r. BdJpO 
ROUPUUL MULLICK. (1839) 2 MIA- 

3 Moo PC.262 -Morton 430-1 Bar. 1» 
Objection to. 

Material when and when not. 

- St, Onus or Proof-question as to. 

Privy Council appeal-maintainability in. 

-Acceptance of onus in trial Court-Appeal to 

Cwirt. not on ground of error as to onus, but o« 
that onus has been discharged-Objedioo not numUi“* 
in such a case. ( Mr. Enk,*,.) SREE RAJA RO*^ 
C VTA MUDRY ROW VUTCHAVOY VENKATAN™ 
Raz. (1834 ) 6 WB 80 -lSatbl« 

3 Knapp. 23-’1 Bar-» 

- Action, of onni iy Air.lor in Inti 

AfftHdt dr,men M on r.tdtnt, and n« on 
mu. . 

The suit m as brought by the respondents again* <* r 
peHantfora confirmation of their possessicn 
momaahs; and their plaint, which declared that 
was foe that confirmation, also prayed that it BUg“ 
after a reversal of a summary proceeding, and alter 
a-ide a fraudulent and fabricated deed of sale set up DJ 
appellant. The deed was executed by a P*"*"*** 
in favoor of the aslant, and the respondents *«e 
heirs of that lady. w 

The plaintiffs did not rest their case before 
Jodge simply upon their title as heirs, but did. ** 
challenge the validity of the deed. They caW rfj 
to show the circumstances under which the lady u 
to challenge proof of the consideration 
which tbe deed alleged to have leen given. The *, 
might have been weak, but tbe appellant^t 
tbe onus which that evideoce fnmt /“ ^ 

upon him ; and he went into his whole case, and p , 

evidence that he thought mould best support r*. 
review of that evidence, tbe High Court taa* 10 
sion that it was utterly insufficient to estabuw *** 
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ONUS OF PROOF—(CW./.) 

Objection to-(cw.) 

PRivv council Appeal—Maintainability in- 

(ContJ.) 

of the deeds aider the circumstances of the c*e. From the 
judgment of the High Court, however, it *ppeired thil 
the High Court regarded the suit a* if it were an action of 
ejectment brought hjr the respondent* as the heirs of the 
deceaserl lady, and held that, on proof by them that the, - 
were her heirs, the burden was thrown upon the aptxiUn! , 
to shew a better title. 

H<U, on objection taken that the High Court had wrongly 
thrown the onus, that though the judges did net quite 
correctly state the principle of firing the m. their jodg 
ment was substantially right (206). (S„ Mui J( u/ F. 
Smith) TaCOORDEFN TlW.ikV NaWAB STEP All 
HOSSEIN Khan. (1874) 1 1. A 192 = 21 W B 340 - 

13 B L R 427 = 3Sar 368 

- .Itt/f/jnt/of ohmi in Couth K/oio—Trn/ fr,v«J. 

•»t *» /A»f bin in Couth Mo*-E/f< t. 

In an appeal to the Privy Council plai B tiff.appellai«t 
complained that the onus of proof had l«m wrong* placed 
onhimb) the courts hdow. 

It appeared, however, that the plaintiff had accepted the 
onus on the issues as they were framed that evidence had 
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ONUS OF PROOF—(C«w</.) 

Possession-Long POR«iion-Dl«urbance 0/ 

Promssoty note-H*bmty under-Satisfartion of- 
orai agreement as to. 

92, 


Evidence aci-S. 


.- . -"i —• ~ <**« 

wen gone into on that Urn., that the parties had proceeded 
to trial evidently on that assumption, and that, but for that 
the procedure might have been different in man, respects. 

HtU that it was too late to rar>« any s*.h question 
at that Stage (367). [UJ Siuhn) SiCirr utv of State 
FOR INDIA v.GlRljABU. (1927)511 A 9 * 

61 B 957- 26 ALJ 32 - 29 Bom LR 1503- 
46C.LJ 420 39 M LT 463-106IC1- 
27LW. 124-32C W N 329'63 M LJ. 431. 
■ ■Evidence entire before Courts U4ow—I»rc~oei batd 
on. and not on onus. St/ ONUS of Proof-Question 
as to—Material whfn—When not material 

Second Appeal—Maintainabiiity in. 

-In Second Appeal when the refetant facts 4 * before 

the Court, discussion as to the burden of proof is cot perti¬ 
nent, and all that remains lot decision is what inference 
should be drawn from th«»»e fact*. (Sir Lnwtrmu /,*/,«,) 

Slturatnam aivar v. Venn ataCHaly Gouniiax. 

(1919)471 A. 76 (86) = 43 M 667(677)- 
18 A. L J. 707 = 27 M L. T. 102*11 L W 399- 
22 Bom L B 578 (1920) M W N 61 
66 i C. 117-26 C W N 485 - 38 M. L. J 476. 
Partner—Partnerihlp booka-Entrtei lo- 
Inaccuracy of. 

-Pka of—Proof of. Set ACCOUNlS BOOKS- 

HlNDU JOINT FAMILY. (1866) 10 M I. A 490 (608). 
Party subject to. 

-Evidence adduced by. insulfcient. S/t ONfS—EVI¬ 
DENCE adduced to discharge—Insufficiency of. 

Party not robject to. 

Counter evidence undertaken to lie adduced b,— 
Insufficiency of—Adverse inference from—Propriety. S/t 

Onus of Proof—Evidence addl-ced to discharge 
—Insufficiency of—adverse inference from. 

Payment -Onui of Proof of. 

-Role as to. S/t Pay ment-Proof of—Onus. 

(1867) 11 M. LA. 619(633). 

Permanent Settlement of 1793--Land wtetter 
Included In or not. 

-Proof of. St/ Bengal acts-alluvion and 

DlLUVION ACT OF 1847— PERMANENT SETTLEMENT OF 

1293. (1902)30 LA. 44-30 C.291. 


r under 

(ltl6)42L A. 103(107-8)*= 39 B 399(407 8.) 
Question &a to-Materlal when and when not 

== 7 ^ 55232 ^*-'- 

'1834)5 W B 80^1 Both. 17(19)«3 Knapp. 23- 

Cousdr 0 \ HL£ r Objection tu^pmvv 

railfi APPEAL-MA'NTAWABILITY IN— ACCLP- 
tance OF Onus by objector in trial ( ourt p 

////IK .... (1874) 1 I. A. 192 (206) 

,ta ! PlAtnt'S-appellant could not effectively 

S'£ cour J w " 

‘ / ~ bw ?“* ,hc ta * fully 

gmw into in the CwftMw. the evidence offered by either 

(1890)13 A 165 


- 6 Sir. 616. 

<X91S) S9 L A. 1S4 <187)>34 A. 611 (S16)a 
(1912)M. W. N. 1052 • 171. C. 396 - 23M.L J. 74i 

t,,JOK ,v ,hc ca * is * ««.' 

party rt wasp»«, No question as to the onus of proof 
■rll arisera such a cate, (lord Sum*,.} Kumar r?c 
anta Roy ». Secretary of state for India. * 

21 c W KM* 44 • 41 C 868 ( 8 69)- 

21 ft C _ W 642-16 A. L. J. 398 = 26 C. L J 487. 

9 ??, L t B J*S ; 22 M L T 310 - 6 L. W. 117 n 
1 Pat L W 693 = 401 C. 337 - 32 M L. J 606. 

Thu: Lordships do not. after considering facts 

?T B J obe M *®' iffl,| y cstablislied in the 
two suns, attach mmh importance to the question on whom 
the irutial onus lay (237). (Viuomt HMan,) KUNDAN 
Lal w. MUSSAMAT Begam un-mssa. w 

(1918) 8 L W. 233 c 22 O.W.N. 937-47 I.C.337. 

,bf qf»*ion of the burthen of 
P«oof may be ia the ear* stages of a case, after all the evi- 
oeace is out on both sides, it must be looked at as a whole 

flfil'l !7j h /c' k P ° i ? ? itt8f , m0 '' h* infe,,fd 

f/M.) (iMi Sumntr.) Last INDIAN RAILWAY CO I- 
Kihkwood. (1919) 48 C 767-16 L W 248- 
(1922) P.C. 195 = 671. C 021 (P. 0 ). 

—When the entire evidence on both sides is once before 
the Court the debate asto onus is purely academfcaL On this 
pant th«r to associate themselves wirh the 

obsenatm. of the Board r«Lk. 47 I. A. 76: 1 The con- 
trovm, had pasvd the stage at which drsew-ion as to the 
rfr**** ■ *«* Levant facu were be- 

fomtbe Court and all that remained for decision was what 
inference sharid be drawn from them." (Mr. Amur Mi) 
CHIDAMBARA MVAPRAKASA r. Y'EF.RAMa RlDDI 

(1922) 49 1 A- 286 (303) = 46 M. 6£6 (607) - 
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ONUS OF PROOF—(Cart/.) 1 

Question as to-Matertal when and when not- 

{CcnlJ.) 

27C.W N.245 37 C. L J. 199 = 16 L W. 102- 
31M L. T. 54--(1922; M. W N. 749 = 
A. I. R. 1922 P. C. 292- 681. C 538 43 M. L. J. 640. 

-It mav lie that as the plaintiff «a* ( l i'po«ss«d by 

the Hiiti'h Government in I*10l there is a certain onus open 
the appellant to justify his ^possession, bet this become* 
..f little materiality when ev idence is adduced from which a 
foncluMun in fact may lie legitimately drawn. (fsrJ SjI 
HUH.) SECRETARY OF STATE FOR INDIA IN COt Sfll. 

i*.L.AXMIBAI. (1922)501 A 49(55)= 

47 B. 327 (332)= 17 L W. 406-28 C W N 49 = 
32 M L T. 111 = 37 CL J 464 25 Bom L R 527 = 
A. I. R 1923 P. C. 6 = 721. C. 898 44 M L J. 471. 

-()nu« i, alwavs on a person who asserts a pmoositkio 

or fart which is not selfevideot. To assert that a man who 
is alive was born require* no proof. The ones k not on the 
person makin K the action been* it is **|f evident that 
he had been l*»m. but to assert that he was bom on a cer 
tarn date if the date is material, requires proof. the oat* i* 
on the person making the assertion Now. in conducting 
any inquiry, the determining triUnal. lie it judge or jury, 
will often find that the onus is sometimes on the side of one 
contending party, sometime* on the side of the other. o». as 
it is often expressed, that in certain circumstance* the onus 
shifts. But onus as a determining factor of the whefe case 
can only arise if the tribunal finds the evidence f" and chi 
so evenly lialancrd that it can come to no vire cnoclrsioo. 
Then the onus will determine the matter. IV,t if the trihu- 
nal. after hearing and weighing the evidence, comes to a 
drtcinnnate conchi'ion. the «iu* ha* nothing todowithit. 
and need not be further considered ((A.) [Viet*,* Aw 

Jii,) William Robins r. National Trust Co. Ltd. 

(1927) 4 0. W N 463 = 101 1 C. 903 
A I.B 1927P.C.66 

-When all the circumstances have been ascertained so 

far as the pa,ties have thought fit to ascertain them, discus- 
sion on the point of onus become* immaterial and the deci¬ 
sion must be come to on the whole of the circumstances so 
ascertained, ami the question of onus only becomes impor 
lant if the circumstances are so ambigwws that a satis 
actory conclusion is impossible without resort to it. {L»J 
Warn*#.* c/Cly/Tt.) SlME DAKBV & CO. LTD 

™' estate of Lee Pang 
S FNC. (1927)30 Bon L R 290-1071. C 233- 
I. L T. 40 Cal. 104 = 47 C. L J. 839 - 271» W 744-- 
A I.R 1928 P. C. 77 = 54 M L J 337 (339). 

-Where all the evidence is in. the question of hurden 

of proof i* not of much importance, as the Com has thw 
to decide upon the whole evidence. s„m V ,) 

Sunder Mull Satya Kinkar Sahana. 

(1927) 551 A. 85=26 A. L. J. 364 = 9 P. I» T 203= 
27 L. W. 461 = (1928) M. W. N. 242=50. W N 400 = 
47 C. L. J. 403 = 108 1. C. 337 = 30 Bom L R 793 = 
320. W. N. 657=7 Pat 294 =A. I. B 192« P. C. 64 = 

54 M L J. 427 
applies to a situation in which the 
mind of the judge determining the suit is left» doabc to 
the point on wh.ch side the balance should fall in forming a 
conclusion. It does not happen that as a case proceed, fhe 
onus may shift from time to time. There never is anv duty 
upon the part of the Judge to be blind to facts established 

• U Kvv ( ^" J , S * a:: VELLAPPA RaMAPPa NAIK 
.. TippaNaN.a Bin Laxm.anna. (1928) 27 A. L J { - 

33 C. W. N. 238 = A. IR 1929 P. C. 8= 

56 ML. * 287(293)., 


ONUS OF ?200T-(Ce*tJ.) 

Railway Company. 

-Neghgeoce of—Damages for—Suit for—Onus on 

plaintiff in. See RAILWAY COMPANY—NEGLIGENCE OF 

—Damages for. 

-Passenger in—Duly of care which he is frma ftiie 

entitled to expect from Company Contract depriving bin of 
benefit of—Onus of Proof of. See RAILWAY CO.-PaSSEN 
ger—Duty of Care. etc. 

(1915) 19 C.W. N. 905(90910). 

Relationship-Recognition by conduct of. 

-Dispute of relationship subsequently by party recog- 

ruling—Onus in case of. See RELATIONSHIP-RECOG¬ 
NITION BY CONDUCT OF. (1880) 8 C. L. B 346 (349). 

Ship-Loss of goods by fire-Damages for, on 
ground of alleged negligence. 

-Suit for-Onus on plaintiff in. See SHIP-LOSS OF 

GOODS-FIRE. (1917)8 L. W. 4(78). 

Surrey Proceeding-Party in possession under. 

-Suit against, by unsuccessful party in such proceeding 

-Onus in. See Survey Proceeding-Party in 
POSSESSION UNDER. (1869) 12 M. I. A. 292 (340) 

Thakbmt proceedlng-Party In possession under 

-Suit against. by unsuccessful party in such prated- 

ing-Onus in. See THAKBUST PROCEEDING-PARTY IN 
possession UNDER. (1869) 12 M. I. A 292(340) 
Tranifer-Validity of. 

-Duos of Proof of—Soh based on trader f* 

Transfer—Validity of. (1900) 28 1. A. 46 (33)“ 

24 M. 377 (394) 
Zemindar-Zemlndart. 

Lands within ambit of. 

-Ghaiwal or Dgwar-Lauds held b)-Zeoi^‘ 

(Uim to-Onos of Proof in case of. S/i GHATWAUY 
TENURE-ZEMINDAR'S CUIM TO, ETC. „ M 
(1926)631. A. 100 (112)=53C-3» 
—Ghatwally tenure permanent and fixed in respect 
—Claim to—Onus of Proof of. S// GHATWALLY TOW* 
-ZEMINDARI. (1894) 221. A. 60(671 

220.533(343«> 

-Mocumiri or dur mocurniri rights in—Plea 

of Proof of. See ZFMlNDAfe-ZEMINDARI-Uh’P 5 * 11 ® 
IN AMBIT OF—MOCURRURI OR. r . a 

(1894 ) 22 1 A. 60 (66)= 22 0.633 («*• 

--Mocurruri grant in perpetuity at fixed rent in 

of-Plea of-Onus of PrcS of. See LEASE-ZEN» D4 ' 
-I.LASE BV-MOCURRURY LEASE. ETC. 

(1873)19 

-Rent-free—Claim to land as bring-O® 01 of ... 

of. S/e Bengal acis-Tenancy act of 
S. 103 B-RECORD OF RIGHTS—Entry in. 

(1922)491. A. 399(408-9)=2P- gl* 

-Shikmee talook—Settlement of lands 

Onus of Proof of ZEMINDAk-ZEMlNDARY'^ 
WITHIN AMBIT OF-SHIKMEE TALUK. 

(1863 5) 10HI-A 

-Zenundar’s title to-Claim adverse 

Proof of. S,e ZEMINDAR-ZeMINDARI-LaNDS 

AMBIT OP-ZEMINDAR'S TITLE TO. 

(1929) 57 

MAL assets of-property included »• 

--Of-Enhancement of-Zemindax’s n®« . 

Tenant disputing-Onus on. Set Landlord anu 
ANT—RENT—ENHANCEMENT OF-ZEMINM**‘“J. 

or. ( 1870 ) 6 ir. r. ™ 
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ONUS OF PROOF—<CW/) 

. Zemindar—ZemiDdarl-^ZW^.) 

Mal Village in-lessee of. 

——Minerals—Right to-Oous of Proof of. Ste MIKE- 
RALS-LeaSE-ZemindaR!. (1910) 371 A. 136 - 

37 C. 723. 

MOUNTAIN LAND IN-CLAIM TO. AS BEINC PART OF 
ZEMINDARI. 

;—“Onus of Proof of-Claim as against Government- 
Zemindari held under Government pant. Ste ZEMINDAR 
ZEMINDARI-MOUNTAIN LAND in. 

(1891) 181. A 149 (16*6)- 15 M 101 (107 8; 
Permanent Settlement-Zemindari subject of- 
Claim to portion of. 

“—Onus on claimant—Zemindari travelled by ru<i;aUr 
river 0 / variable course. Ste ZKMINDARI—PERMANENT 
Settlement ok-Object of. (1917) 431C. 361 (368) 
Ztmlndarl -Revenue Sale Purchaser of 

-Julkor right* incident to tenure which cannut be 

avoided by him-Suit for recovery of-Onus of Proof in. 
Sa Zemindari—Revenue Sale of-Purchaslr at 
—JULKUR RICHTS. ETC. (1873) 20 W. R 45. 

-Rent of >ub tenure—Enhancement of—Suit for- 

Tenure held at fixed and invariable rent tot mote than 
12 yean prior to Perpetual <ttlement-Defeoce-Plea of- 
Onui of Proof of. Set ZEMINDARI—kEVF.NUE SALE OF 

-Purchaser At—K ent of sub- rrNURE—E nhance¬ 
ment of—Suit for—Tenure etc 

(1866) 10 M I. A 183(189; 

ORDER 

Acquiescence in 

-Appeal from-Right ot. Stt DECREE—ACQUIES¬ 
CENCE IN. 

Affirmative order-Power to make. 

-Negative order-Pomer to make, if implied Stt 

REGISTRATION ACT OF 1871—S. “6. 

(1876)31. A. 221 (2256J-2 C. 131(137). 
Ambiguity lo. 

-Validity of—Presumption in favour of. Stt COURT 

Order of-ambiguity in. (1900)281 a 28(33)- 

23 A. 220(228). 

Appeal from-Blght of. 

-JurisdictionUsurpation of—Order made in. Stt 

Jurisdiction-Usurpation of-Ordf.r made in. 

(1882) 10 L A. 4(17)=9C. 482(493 4). 

Case itated to Court-Order of Court on. 

-Advisory or final—Ten. Stt COURT-CaSE STAT¬ 
ED TO. (1023)60 LA. 212(22*6)-47 B 724 (739 40). 
Coniont-Order by. 

-Appeal from-Right of. Stt DECRFI-APPEai. 

FROM-RIGHT OF-CONSENT DECREE OR ORDER. 

-Estoppel by—Order of Court not made by consent- 

Effect of—Distinction. Stt EVIDENCE ACT-S. 115— 
Cases under—Consent order. 

(1929) 67 M. L J. 429 

- Fraud tr mulakt-Ordtr chtarntd ky-Vtti or 

tttdaiJe—Setting andt ef-.Wtdttf. 

. been chained by 


A consent order, even where it has- 

fraud or mistake. is not a nuility. At the best, so far as 
the party aggrieved by it is concerned, the order embodies 
an agreement which possibly may well remain voidable at 
his instance. But that means thal the order standi until it 
has been effectively *< aside. It can only be so set aside 
in an action or proceeding directed to that special end. 
(Lard Biamkurgh.) CHARLES HUBERT KlNCH .-. ED¬ 
WARD Keith Walcott. (1929) 1181C. 7- 

SQL. W. 606-A. I B. 1929 PC 289 = 
* (1929) A. C. 482 = 67 M. L J.429 


ORDER-KC.W.) 

Consent—Order by—(c :<mtd.) 

it ,,,. •' 

Couit-Onlerof. 

' ** stated—Order on—Nature of CmitT 

ASE STATED IX). (1923) 501. A 212 (224 6)^ 

- -■C^etnmcm’x divsbrdienceof-lmp^olSm oV?// 

COVIRNMENT—COURl'S ORDER. ? 

(1898)261. A. 16 (29)-22 M. 270(283) 

OF lOOxl^Ui* 0 u n) ^proprirty of. Stt C P.C 

of 1908-b. 144 —Decree reversed on app>»i- 

STATUSQUO IN CASE OF. (1922) 49 I. A S61 (365 6)- 

ExPErt. order. 2P l ° (16) - 

Z 'W'‘*H** ft'-Gvd fmtl) tn part afatH u . u . 

tUritrtr, 

wowr-sc. W X.SrSSSLt a ( 3: 

7 8ar -68U10M.L.J.1. 
■Stta/ta Under privy Council-appeal-spf 

ClAl LEAVE FOR—APPUCATION FOR. 

A/f/ieo/ttn frr Stint It fart) l,k f l T /„ h 
—A trtialf—Ftrlf tmtui, jwritditUtu tf Court 
It IS perfectly familiar to the practice of the’Court of 
chancery, when an order is applied for which may be mad' 

iL A '£ iL iret ‘ T** ° f ,he J PP* k »«ion to be given to 
t Vy »«. to the intent that such 
to the jurisdiction of the Court, 
nuyappMf. if bepjea^to protect his interests ( 344 ). 

KERAKOOSEt-.SERLF. 

(1844) 3 M. I. A. 329-4 Moo. P C. 469-1 Bar. 286. 
Final order. 

~m~ 10 *■ *' l "" , “ c - p - C - 01IWS 

Form of-Error In 

- Aixantau if tan It taken tf 

A party cannoe take advantage of the wrong form of a„ 

•to escape a Irabdity to which he would harebell 
subject if the order had been made in proper fZ( S? 
(Ltrd Parktr.) MEVYAPPA CHErtY T SUBRaMaE 
CHETTY. (1916) 43 L A. 113-20 c W K 

(1916) 1M.W.N. 455-18Bom 

361. C. 328 

Hearing of party—Order made without. 

-Propriety of. Stt MaXIM-AUDI AtTro... 

r* m x. (1-6) Ml AIM (138)=330.1178 £«? 
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OBDER-'C'i'A/.) 

Illegal order-Setting aside of. 

- Suit f. r —.Wwiilf—.lttempt totnforet erl/r—H 

fi’tS >1 tiJUV,‘f , 1 'tlOM to d’(ri,:rJ fiirtj. 

If rlie Older was illegal, the plaintiff afai*t whom it *a* 
nude was not IxmiriI k> file a suit to *et it -sde. bat *» 
entitled to wait until it was enforced against him. and the 
attempt to enfone it against him would give him a good 
cause of action (394) (Sir Joku It'd hi.) UxilASUO 
Madh.wr to f. Skinivas Lingo. (1827) 511 A. 380= 
51 Bom 830-16C.L J. 393 - 89 M. L T 527 = 
29 Bom L R 1181 A I. R 1927 P C.217- 
53 M L. J. 475. 

Interlocutory order-Appeal from final decree. 

-Questioning of order in—kight of—No appeal from 

interlocutory order. See APPEAL - INTERLOCUTORY 
ORDER. 

Invalid order- Recalling and cancellation of. 

l*owrr and duty of loan. See f. P. C. OF 1008— 
S. l5l— Invalid ordir. (1871) U M I. A 40(17 8) 
Judicial or administrative or executive order. 

- Stt Prfvs ACT of I9|ft-N. 3(|) proviso. 

(1919) 161 A. 176-43M 116(158). 
- St< ALL UTHLR CASlS UNDER JUDCE(I) FUNC¬ 
TION OF AND (2) PERSONA DESIGN AI.\ OR. 

Jurisdiction-Usurpation of-Order made in. 

-Appeal from. S/t Jukisdiction-I'SURPaTION 

OF-OREEK MADE IN. ( 1882) 10 I A. 4 (17) - 

9C. 482(1931). 

Party-Order behind back of. to bis prejudice. 

-Making *»f—propriety. See MaXIM-AUIM AL 

TERAM PARTEM. (1906)331 A 131(138). 

83 C 1178(1182) 

Statute-Wrong section of-Order under. 

—•Right to take advantage of. St, LlMITAIION ACT 
OF 1908—S. 22. (1916)431. A. 113(121-2). 

ORDERS IN COUNCIL 

- Crown's power of nuking-Deprisation of. onK by 

Statute—Prior inconsistent or&rs-Eff«t of. on ralidrty of 

lata onler. See Crown-orders in Councii 
(1926) A. I. R. 1926 P C. 131 (136) = 30 C W N. 961. 
ORDINANCE IV OF 1919. 

-- -CofiilrurtiM - VdhJuy-Comutio* Comm,, 

titnrr, Cnrt-ljg*litj-.i«*uJ not udmeJ im order /„ 
trial—E/feet 

The appellant, who was the editor of a newspaper railed 
the fr/Arv published at Lahore was convktedbya Court 
of Commissioners shting at Lahore under the Martial Law 
Ordinance I of 1919 of an offence under S. 121 A of the 
Penal Code. The order of the Ijeuteiunt-Gorernor made 
under Ordinance IV of 1919. did not name the acc-ed who 
were to be so tried, but applied to "all perxms charged with 
offences connected with the recent disturbances;" l/t/J that 
the validity of .he Ordinance Wing established by the dS 
sion in 4/ I.A. 128 the Commissioners Court had uifadk- 
lion, although the order of the Lieutenant Governor did not 
name the accused perrons (Vixant Can ) KaliNath 
Rovt. Emperor. (1920 481 a 

2Lah 8l = 19 A .LJ.65w(192l)M W. N. 4 9 = 

25 -S rs W x N T 701 * 33 0 - L J -L W. 253 = 
22 Cr. L. J. 129-591. C. 641-10 M L. J. 101 
ORISSA. 

—-Chowdhuri-Office of-Nature and remuneration of. 

CHOWDHURI. (1908) 361 A. 49=36 C. 690 (5956) 
^^Land tenures in. S<( TENURE-LAND TiNURE- 


OBISSA— (C«rf/0 

-Thiet well-defined tracts of—Descriptioo of. (Mr. 

Amur Ali.) SECRETARY OF STATE FOR INDIA V. KlR- 
TIBAS BHUPATHI HARICHANDAN MAHAPATRA. 

(1914) 421. A. 30 (33 4)=42 C. 710 (718 9J= 
17M.L T 1 = 2L W.2 = 17Bom. LB.32= 
19 C W. N. 95 - 26 C. L. J. 31-261. C. 678= 
28 M. L J. 467. 

OUDH— 

, AHBAN THAKIIRS IN. 

CONFISCATION IN. 

Hard case circular no. 4 of 1867. 

Land in. 

Land tenures in. 

' Law APPLICABLE IN. in 1859 60. 

; Limitation. 

Mortgage of lands in—redemption of. 

Nazul register-lands entered in, 

OUDH ESTATE. 

Registration rules of 1862. 

Revenue authorities in—Suits instituted h 

FORE-SCOPE OF. 

Revenue settlement in-Coupletion of. 
Sltilement in. 

Settlement circular Order, 29-1-1861. 

OUDH- AHBAN THAKUBS IN. 

- Su ahbans. 

OUDH—CONFISCATION IN. 

Canning'* proclamation of 1531858-Effect of. 

-The effect of the well known proclamation of Ixrf 

Canning issued on 15 3 1858 was to direst all the l»*» 

property from the proprietors in Oudh. and to transfer it to. 
and rest it in. the British Government (67). (Sir Ft"' 1 
P. CMhtr.) NAWAB MALKA JAHAN SaHIBA V. DEPLOY 
COMMISSIONER OF LUCKNOW. (1879) 61 AH" 

3 Sar. 244 =3 Suth- 684-Bald 194 
B*J'.Ko»- 

- Ntthanp of, Ay Out ram's p.oelamatims tf 

1858 „J 253-1858. , 

The proclamations of General Outtam of 22 3-l»»*w 
25 3 1858 cannot be taken as changing the effect of the P* 
clamatkm of Lord Canning, or haring any operatic. J " 
far as they may be inconsistent with it. Certainly they M 
not the effect of divesting any property from 
Gorernment which had been vested in it. TkW** 
General Outram, doubtless, was to exhibit a cc*c.&»W 
policy to tho-e who sheik! promptly come h “JJ" 
their submission to the British Gorernment (67 » - ' 
*<4<rt P CtHitr.) NAWAB MALKA JAHAN SaHIM 
Deputy commissioner of Lucknow. ^ 
(1879)61. A. 63*3 Sar. 244 - 3 SotM* 
Bald. 194=B 

Canning's and Outram's proclamationi-BA®*®' 

- Ltuinm—Houses iss—Effect on. 

By Lord Canning's proclamation of the >5th 
1858, all the proprietary rights in the soil of the pro"** 
confiscated ; and by a proclamation of Sir J 4 ® 0 . * 

was notified that" for those who hare fled from ° 
speaking of the dty of Locknow-'haring locW # P 
houses, that if they woold not return within ten dip 
occupy tbeir houses, the property, with their hemses, 
confiscated" . j „-rl 

Quaere what was the effect of Lord Canning 1 * P 
tioo with reference to the houses, or what was J ^ 

Sr James Oatram's proclamation of the 22Dd 
1858(81). (Sir Barnes Peacock) PRINCE 

kudr Bahadur v. Nawab afsur bahu beou* 
(1878)61. A- 78=40^J 
3Sar. 866 3 B>***'* 
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OUDH—CONFISCATION IN-(C«tf.) 

Canning’s and Outram’s proclamations-Effect of 

—{COHld.) 

7™" 1 ^ ^ " f Ciuf C~n»»».r 

lo OfcHtmg Cemmusientr — F.$«i 

Canr,i " 8 ’’ P ,ocljma «^ of the l5«h of Mach. 
1858. all the propnetary rights in the soil u< the puAi*c 
were confiscated; and by a pnxlamalicm of Sir J***' 
Outram it was notified that" l* thu* who have IW from 
the tity’’->peaking of the city of Lucknow-"having locked 
up their houses, that if the, would not re.um within ten 
days and re-occupy their hou>*>. the property, with then 
houses, will be confiscated’’. 

The property in respect of whkh the suit out of which 
the appeal arose was brought consisted of two pocti«ee. the 
one of certain houses in the city of Lucknow, and tU other ( 
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TS7) HA8DCASECIEC, ’ 1AEN '> ‘OF 1867- 


hsSST^ (w 

e,M *" , ~ 
t®*.—■*» > «* A. 

u ,£ ZI JRT"*" % M " ,r r(h, -s<i*‘ 0 /. 

* ,Ba,ed ■ *.•* Prince of Oudh a 

jss. : * ka an vndti ^ 

SJJ \Tu„JT n ! v 4 *” ial 

n?a ) P*JA MaHO- 


- -— — Mi; vi l.UVMWW. 41X1 

of a mouah in il»e district of Umao in the rm I -^ •• u 

The defendant, one of the heirv of M. K . oUained pc**v UW# ' 51 C L J 121 " 2 « C W N 375 - 1211 C. 530 = 
swn of both propenies. and the plaintiff, another hm of . 31 L W 735-58 M L J 226 

M K.. brought the suit claiming his share in them. OUDH-LAND TENURES IN * 

//t/d, haying regard to the letter is—7—1863 from the;-Ai'//-A'«W, * a . , 

Secretary of the Chief Commissioner to the Oft. Sating I B,rt War, - 'mdZ 

Commisstoner. .ha, i, was the.utcntioo of the Ccwer,^| .There e»- ^TC^'tZlo ,each 


. ,—-—..... .. ... ,.,s imvimoi 01 me government 

to abandon altogether the confiscation as regards the buuves 
and property in the city of Lucknow. and to leave the 
former owners to their rights in the same way a* if there 
had never been any confiscation ( 82 ). 

UtU /urlifr, with regard to the mou/ah. tint the effect 
of Lord Canning’s proclamation of 1858 w» to put an end 
to all previous titles (82 3). 

Whatever title, then, either paity has to the 


Whatever idle, then, either party hav to the nsojoh mast 
have been acquired b, some giant oe «ome proceeding of the 
Government subsequent to that proclamation («). ( 5 ,, 
Bariui /V,j..vf.) I'KINCK MlH/V J!If \N KtDK BaHa 


--- .■•rvw* U| •Jfff | 

lft a -t T'V* W ***** similar 

Cd 00^1^ 'V ,bf ho "»' •" l<l glory 

■as taken A ^ n ° co,, ' idc,4, >°" 

•<Cl **** “ "« a i« "vahu. 

60 a m " f S' 4 '" Ip- favour." There is 

| *SS2Z3SS£*£21 - -ft — 

DOOR r. NAWAB AFSUR ItlHU BWUM a jungle clearing ran^ iie 1 .'! and 

(1878)61. A. 76 *4 C 727 f 732 3)-3 Sar 866 Uf.« J°T' T 

R ft J 1 No 64 Und (d// Amur A/ ) U.l. x,. * rttsrnlrom ihe 

Bit* M : S ffiTEfli} N,', A .r H,uu>D **« 

_ r „„ V to.- - V- M 0 <« « U « «i); «: *. *> K . 

In 1858came the cooiKatiooof Oudb;the m* of *CWN 249-AIR 1922p ,£ n-Jur 1 oT 

which was the deteimiiution of all eiisiing intertds. aud-Ar/ a ia . - , 10,884 

taking them into the hands of the Government. Rut the Sdtim,*! C,*r l -fr t ,„ S f , ' , ‘' y 
Government of India t!id not intend any such innMxe os an The question dmsion . .1 ,.c.l 
absolute confiscation of those rights. In ceitain instances “«» »"<ler propiieiocs of the n no ‘‘ hf 

where lalookdars or cithers had been guilty cf great crimes, ants hr 4 d the villaeTBrnW.. ! / ^ Tle dc,tl| d- 

absolute confiscation did take nlace : but oth.rwl* w l th» «k*. ^ ' 1 ®" , g , »nl created m 1802 by 


-ucic or iiaci ikv-ii puti) (i great cnmo, 

absolute confiscation did take place ; but otherwise it was 
intended, under certain regulations, to settle and restore the 
lalookdars, and to protect, as far as necewary, b, sub 
settlement, or by some other process, the eristing rights of 
the occupiers. Though in the letter of Lord Canning i n 
1859. and in the subsequent circulars which wertbnued 
from time to time, every intention is shown to du yistke to 
all the parties, and to compel the lakokdao (o do judke to 
the occupiers, yet there is nothing to shew any intention to 
advance beyond what the rights were at the time of the 
confiscation, and the intent.on was generally to restore and 
to protect tho* ngtus(62>. (brd h,ttG„M) Thakir 
Rohan Sincii v. Thakur Surat Singh. 

(1684) 121 A. 52-11C 318 (334)-4 Sar. 590 

OUDH—HARD CASE CIRCULAR NO. 4 OF 1867. 

- Prtdtiintt undtr—Slun *f. 

Proceedings under the Hard Case Circular (Book Grralar 
No. 4 of 1867) cannot be treated as ’ ” * • 


which 


was 


i ,bt Thf «««. 

* Pwuh< *** •“ 'be following terms - 

to “ a ! 01 bi,, ‘ He b 

*{( or ter 0 o mn) and 10 foHiva ‘ c bim- 

b «tehJs!? ^ , . : ^ ra I ,er J that b to say. he 


_asSSSS^swr 

---— -s judicial proceedings. It tke. before the ann»».i„ *i'h the prac- 

appears from the circular that the uhikdars had engaged to deduct j 4 * 255 ? h * blrt 1 Sold " btin 8 entitled t 0 
take cases of prosed hardship iato their bnmSTc* “ d 10 b *P*‘ d i« i* be refus- 

lideration. BuUelief w u ,0 U granted not as a matte, of Z *? ■ * « *oired .hat fora 

right, enforceable by prccess ofUw, betas a matter erf Rs. 5C0, kUtiirtenTb ^ ^ p4 >’ r ' 8artn ' of 

3o8 
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OUDH—LAND TENURES IN-((W/.) 

Held. (hat the Uit-hofckrs. the defendant* acre under- 
proprietor*. .uxl (h.i! the uluqdar conk! nof capriciously 
enhanu-1hr rent, whi.h must I* at the tile prevalent in tbe 
t.iluqa ; ami that, in ra*e of ifi'pute. it wa» «bc41j within 
Ihc jurisdiction of the Revenue Court to determine whether 
the propoxd tent wjs m». 

It is alkged that between 1875 and HC9 there was an 
interruption of the porse^ion of the defendants and the 
village wo> kt «i a higher rental to other people. Interrop 
tiem of that character canm* affect o» alter the defendant' 1 
right* under the potuh IM>2.or the decree once they got 
lack into pu'Se-ion. (Mr. Ameer Mi.) RAJA MUHAMMAD 
Annul. H.vssan Khan:. Uchmi N'amim. 

(1921) 481.A. 2671279 80) = 43 A. 355(367 8)w 
24 0.C 122 29 M LT. 373-0921) M.W N 359 = 

26CW.N. 249=A IR 1922 P. C. 41» 631 C $94 

- But fianhti oi Rintarjih—Xature and imjenti 

of. 

I jrge tracts of land in the Provide of Oudh wete Ijing 
unreclaimed and uncultivated, and the usual method lor 
Urge proprietors wj» to let out the waMe lamb «u fav«jr- 
abk teims and security of tenute to tenant' to bring them 
under cultivation. These grant' wereuMuBy colkd krt 
hnhti or kuttirjih, the name' indicating the purpose foe 
which they were made. Th? krtit or birt holder had to cut 
down the forest, ckat the land. Mild tank' and induct 
toiyats. (Mi. Amur Mi.) Raja Muhammad Abdul 
Hassan Khan i\ Lachmi Narain. 

(1921) 481. A. 2>7(27l)-43 A 355(359)- 
24 0 C 122 29 M. L T. 373 (1921) M W N. 359- 
26 C. W N 249-AIB 1922P C. 41-63 I C 694 

- Rut tenure—Xtfure of—Relation Kt:ioi Hrtin 

and inferior zemindar. 

Under the nuwahi. hid tenures were presumably carved 
out of the lalookdar's or viper** zemindar*' e'tate; they 
wwc held umltr him upon terms varyi?g according to the 
terms of the particuUr pultah or contract, and possibly 
according to the cu'tom of a particuUr district; they dkJ 
not neccs'arily entitle the hdders of them to engage diiectly 
with the Government for the revenue; when >u.h direct 
engagements took place nulikhatuwas payable to the 
talookdar; they were sometimes rrsumabk. and when 
resumed would fall into the patent estate; and in all 
cases the relation of superior lo»d and tenant subsisted 
between the zemindar and the birtias. a relation which in an 
unsettled state of society like that o I Oudh under the 
nuwabi, would probably involve more or less of power in the 
former over the Utter, and in dealings between them. giv« 
to the zemindar advantages which would noi be possessed 
by a stranger. On the other hand, birt* still subsisting are 
tenures which would entitle their holders to sub settlement 
under the Oudh Sub Settlement Act of 18X6 (1567). (Sir 
J*"*‘ W - <Vrr If.) kAjAH KlSHENDATT Ram Rajah 
MuwrAZ ALl Khan. (1879) 61 . A. 145 > 

5 C. 198(207 8)=5 C LB. 213-4 Sar. 17 = 
3Suth. 637-R 4 J.’sNo. 58 

- Birt Zemindar i—Heritable and tranferaUe right 

of, oi againt tj/ic/Jar. 

The plaintiff was an Oudh taluqdar. and (be defendants 
were persons who. either by themselves or their predeces¬ 
sors in title, claimed under proprietary rights in villages in 
histahqa. Those rights were what were known in Oudh 
as birt. or birt remindari rights; and the question for deci- 
stem was whether persons holding under that tenure had a 
heritable and transferabk right, as against the taluqdar. in 
the villages in respect of which the birt had been created. 

Hold, affirming the jidgment below, that as the defend¬ 
ants had shown themselves to come within the benefit of 
the policy announced in the circular known as the Record 
of Rights CircuUr No. 2 of 1861, they acquired. up» the 


• OUDH—LAND TENURES IN-(C«hf.) 
annexation of Ouih by the British Government, ateefate 
under-proprietary right as against the taluqdtr in the 
villages in suit. (Sir Aninv Seob/e.) MUMTA2 AU KHAN 
MURAD B.AKHSH. (1907) 34 LA. 142-29 A. 708= 
2 M. L. T. 402 - 6 C.LJ. 693= 11C. W. N. 913= 
9 Bon L.B. 851=4 A LJ. 737=10 0. C. 318= 

17M.LJ.4C0. 

- -Birt ZemuJan—Minting of. 

It is admitted that the words “ Bin Zemindari" may 
import the transfer of merely a sqkprojxietaty right (13). 
(Sir /rarer H'. Cobalt.) GOWRI SHUNKER p. THE 

Maharajah o» Bulramporl (1878)6 1. A. 1= 
4 C 839 (858)-3 Sar. 873=3 Sntb. 667“ 
B .4 J.’iNo 63. 

- Mot a hat da ri— Meaning tf. 

Matahatdars is a description applicable to utsder-proprie- 
tois Of prisons bolding a heritable and transferable right in 
the Und as defined in 0.15 of S. 4 of the United Province 
I .and ketenoe Act II! of 1901 (88). (Sir John WtUu .) 
I’WT NARAYAN SlNCH f. MUBARAK AU. 

(1928) 561. A. 86-51 A. 359 = 27 A. LJ-81" 
13 B D 159 1141. C. 677 - 49 C. L. J.406- 
30L W 246*6 0.WN 915- A.I.B. 1929P.C.75" 

57M.LJ.15 

- Xr.oabt-Lat* under—Gnut in firf/tuHf Ct "4 

varying only M/1 the amount tf Gfiernm/nt reww- 

H'nling—X/ceiiity. 

It was said in the course of the agreement that under Ik 
Namabi a grant might have been made of the cbiocw 
which the defendant seeks to set up (»:., a grant, in perpf 
tuity. at a tent to be varied at a certain percentage actor* 
ingtothe Government revenue) unevi(kneed by wntmg- 
Their Lordships may entertain doutrt as to whether ■ 
was the U» of Oudh under the Nawabi, but for the f* 
pc«v of this case only, they will assume that the law «*' 
the Nawabi was as alleged, that is to say. that such a cfoo 
as the defendant sets up might have been olabfisbed w 
lUUUmd.lbttcIi M.ridMrtb, », "ill"' 
or any writing, or written contract, or grant v5S). 

Fill Gerald.) THAKUR ROHAN SlNCH * 

Surat Singh. (1884)121 A M- 

11C. 318 (329 30)-4 Sir- 

- PuUtedan tnantt—Meaning of. 

Pukhtadari tenants is a term applicable to tenants^ 
ing under a sub-settlement (88). (Sir /An WM 
Narayan Singh v. Mubarak all _ 

(1928)561. A. 86=51 A. 359 = 27 A. L l JJ 
13 B D. 159 = 1141. C. 577=49 C.L J-WJ. 
30 L W. 246 = 6 0. W. N. 915- A.LB. 1929 P C ™. 

67M.LJ-‘ 3, 

- Si r—Meaning of—Oudh Rent Act of 188 b-M***'l 

pftn in—Affticahhty. . AcJ 

The restricted meaning of the word Sir g"«' 6 ^ 
XXII of 1886 is a meaning based to some extent 
meaning of the word in the Province of Agra. awJ 
the creation of the English Revenue authorities- The , 
Sir used by an Oudh man would bear the meaning* 9 ?' 
to it by Mr. Sykes, and would not be confined to “* » 

ing which it bears in Act XXII of 1886. (Sir JAnW 
Jai Isdra Bahadur Singh r. bijai RaJ 
(1922) 491. A. 262 (273)- 44 A- 
25 0. C. 260=31M. L T. 69 (P.C .)=9 0. L J- 
4 U. P. L.B. (P.C.)76=A.I.B 1922 
36 C. L J. 511 =21A L. J. 125 = 27 C. W. *- ^ 
68 L C. 876 = 43 HL* 8 * 

- Under-fref riel or - O'enfaney 

between. 

One of the differences between an under-peff 1 ^,-(j 
an (xcopaocy tenant having 4 more or less fixw 
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KHAN V MOHAN SlKCH. (1923) 60 1. A 202(206 = I thec^^Th 1°.^°°' ,he “'cumstances of 

45 A. 419(422)-21 A L. J. 757-260. C231- 1 *,* *”** “** ^1 

33 M. L. T 321«=9 0. A A. L R 901 - m* ,k 0 8 ^ '**• * hrth « Hindu or Maho- 

J 0 0.L J 383- A. L E 1923 P C. 118 custom*^ h * j £!° 0jdh * whe,e «>* local 
19 L. W. 283 - 39 C. L J. 295 = 28 C. W. N 810- (2741 &Jbif5?S? itl", ,h( f ^ ,he l^b 

74 I. C. 476 45 M L J. 623 £?“£ ‘\ pC,,w ^ «»*««' 

.... I i ., J* * dc * *b®* s lhat the rule* were to 

-U*d,rfrop,u,„- Ttnnrt *{-On V n p„ I *'? T n ' ,Sou £ h “'«« obedience to them 

{t °t*y»<pudk R,n, A<t of 1868. **•™ ’£***• “""I« had Utn ascertained how far they 

f position of a 0*j Jjrmum or “ umlerpropnetoe - I *'"*j5? We |o '/* of the Protjicc ami the 


— ( ndtr-f.^rutor- Ttnnrt of-0„ t , m /•/, I ^ X*'•S* ,Sou 8 h *** obedience tg them 

0*4k R,n, AH of 1868. ** •*' "jwi “""I« had been ascertained hou far they 

The posmon of a 0*, Ar.ii* or “ umlerpropnetoe - I to '** P“»'»*-»t*' of the Prosi.ce ami th! 

i i£?3ST5? " l 0 * dh w r ,he ^ * Art xix 1 Hfr, l" h ,hi ' vfc ** * *»««*■»««o 

of 1868 . which definitely cipu&cd and gave statutory „ I V'^J by those .ho administer it. who. aftc, 


, l8( o . , , , ,—" Act a i a . . _ _ • , .— application IS to 

of 1868. which definitely CiyuUflfad and gave statutory rt- *,™5 ?? kJ b> *!"»iniste, it. .ho. after 

cognition to his nght and status. It had come into being '? * g*- a,c lo **' * <fp«t upon the subject, with 
from the circumstance, of the times; the exactions U the . jSff**** *** oc " i ' lo ,hem sending it 
revenue collectors under the old regime had forced man, | ( , 

small proprietors to protect themselves against uppresaka liy ‘J*- **>«'.If'dships entertain no doubt that 

™*apng with some more powerful neighbour to pa, th, I' 0 **"™* *«* in force at 

Gosemmert revenue through him. fan retaining their right «•» *« of «hich was 

in the property. In 1866 the Indian l^gidature .rm^-a " « 25 , ^ on 23-3-1860 (276) 

their right to olxaina sub^ttlement of their proper.,, and , J* U, 5* ,X) AUM N0WA “ TaJDAR 

the Act of 1868 dead, defined their posit** (!/,. Amt,, H ’ * 55? A J fJ, * M KfDR. (1866) 10 M I A 252 
^/r.) UL SkiPAT Sinch r-. Ul Basant Sinch. 2 W. R p q 53 1 Suih 651 -2 Sar 106 

(1918) 8 LW. 328 - 23 C W N 986-21 0 C. 180 < R & J.'s No. 2(0udh>. 

16A. L. J. 8l7-*5 p M L W W , W-MSi J.’ JS | 0DDH -CITATION 

24 *47 IS 424 35 M*L J 595 (601 Circular Order No. 104 of 1860. 


MM| ' .Wj**"* 10 P' 0 *” 1 <»*«**** against oppre^ l»y *bor I/ardships entertaii 

wRaginR with some more powerful ncightnur to pay tht £ Jf* Kk *l°f Code generally 

Government revenue through him. Iwt retaining their right ' '"** ° Jt . di '* r 0 f ,h ** «d««. 'hr fi 
in the property. In 1866 the Indian l.egiduturr rrvogn^-j 25 ^*~ , f 5V - ^ *be last on 23- 

their right to obtain • sub settlement of their proper.,, and MUIJCa DO ALUM 

the Act of 1868 dead, defined their pasit** ( Vr. Am„, H > KUDR.(1866) 1 

A!j) Ul SkiPAT Sinch r-. Ul Basant Sinch. 2 w r p C 53 l Suth 66 


B & J 'sNo.2(Oudh). 

OUDH -LIMITATION 

Circular Order No. 104 of i860. 


—-— Vndtr-frtfnilary S. 9 of the cfrrtlMOrder » t(U 

In the settlement lhat was made in 1867. tbe.ulmpla, 0 | trand .nh S’ 10 if ,ha OuC L<T 
the suit estate was clothed with rights which eiduded the red lo in ,t. i. nor to .not, ^ nt *’ 

predecessor, of the defendants from claiming to hast an, meot. and where (k.^hri* , 1 . . “* * f " ,W fn « J C f - 
greater interest in the village than that of thekadar,; in T JiT|P?J?*■* Wfl,tCTl *"***•**"«• “ 

other words, i, exclude .1 them from proprietary or under- R^stry J.' S.’JSa* 

proprietary rights. A dispute having arisen early .irh regard (!*'J ]n*it t Tu,*,,) sm it. k aVI, SSSJTli 1 m 
to their claims, a decree was passed on April 7.1868. which BiC. ,. ; 864 . lQ » , V g* 

declared that the rights poffeoi .err thrhadan and ^ ,8W ' 10 M 1 A 

pukhtadari rights. From the date of that decree until shortly _ - » «J.«No. 1 . 

before the institution of ihe suit everything that took place q ®’}*“Mmklity W ,ftti ,f, 

was, however, upon the footing that the defemlants really r 5JP*''°*^‘JjJimiUlion Rules for Ihe guidance of 
passesseel the rights which Ihe appellant, the tahkdar. said °^ ht “ by the Hrcular Order of 

they could not enty. The Wajibul arr. the kha.at and Cc f ,n ''‘ i0ftr '- No. KM of I860, the limita- 

every pobftc document relating to the estate proceed^ ™*™**f«J<* «»«e ytttsi. M ..U. for money lent 
upon that footing. Further, in 1887 in proceedings taken ,/J ,0,c,wt P a > ab5c on a specified 

against a lady who was dewribed as the wif, of the tal«)dai 1 01 °* lw b»each of contracl. unless theTe is a 

of the Writ estate, the defendant Hgment-debtor. the ,o ™ "f 1 A f mrn ' «««»tract. ami where Keg.su, Offices 
pondents once more claimed they had under proprietary , ^ 'he time swh engagement was registered wilhin 

righlsand that claim was allowed Aga.n when the^ginS ^of dsdate/' VSlZno, uSSSrJSt 
iMtlcment ended in 1897 or 1898. another settlement -a. of a Bond eiecute.! in 1855. before Ihe annua fion 

tff«red upon the footing lhat the respondents were under- */ | “ // * *b«"berc »*» no Registry at the place it was 
proprietors. Further, following upon the settlement. p„>. J*- ,w “ ,tt 0- »ch transaction falling within 

ceedings were taken on Waif of Ihe Court of Wards on 'h« Circular Order, where tlw period of limi- 

kh &° !S»7 “mferpreprietors vif ‘^V*>;£ f « on Bonds registered within 

on 2-6-1899, for the punwse of oldaming rent, and they ,l,m **'*• or on Bonds formally attested 

were definitely sued there as pukhtadan. "hen there was no means of registry, and all other suits for 

/ft/cf, affirming the Courts below, lhat the title of the “ hf 'f rnj,ll ; uQ '* «prc,s|, provided by these 

respondents whkh had been so long recognised could not be •*'** Commissioner of OuJ,, 

overthrown. (Uti B*tkm*it,r.) PrithipaL SWCH t . hl1 ? Wl " ,b c Bond .as barred by the three 
GANF5H DIN SINCH. (1923) 60 1.A 210 1 ^ ^ "*■ ' ,tlm 

OUDH—LAW APPLICABLE IN. IN 185960. M,WA A^M AU te;. ll'lA.Ul- 

- Punjab Crntt-Curttm—AftluMtii tf-DtiMtb 2 S,r 87 " B & J-’« No. 1. 

of 4—2— 1 i%-Ef,d. Law of. 

The effect of Ss. 44 and 45 of (he Despatch of the 4th of -// 

February. 1856. fa. lhat the principles of law as well as the Qmv„ Whether therfi « 
rules of procedure laid down in the Punjab Code are to be 1 W 0 f ’o.^^nT^Lriil " - C, 7' in ,he P ,0 ‘ 
adopted as Ihe bads of the administration ofjutkeiu Jut,,, T*rn,,\ S.iEVu ^ bmuttoo (120) (Lord 
SKjM '0 be appliedju hr as they «*-r "rnSnst iIlmSIS 
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OUDH-MORTGAGE OF LANDS IN—BEDEMP 
TION OF. 

-Foreclosure pnxeedings debarring right of—Neces¬ 
sity—l.ctt-r of Government of India to Chief Cotniaiwoow 
of Oudh shortly alter annexation—Effect. St/ MORTGAGE 
—OUDH LANDS. (1872)8 MJ. 69 

ODDH-NAZUL REGISTER-LANDS ENTERED 

IN. 

■- Rtmtan/ tf, fr,<m md rtgisttr-Gmn 

ment erJtr f.r—EHtti of—Right fa lakfort 
(tnbuahon—Right .f 

The original |Uintiff bjr kb plaint claimed to be entitled 
to the land or soil occupied by a bazaar in the tern n of 
Sandila in Oudh a% hi> ancestral property. Me alleged that 
the resident-. of the said lunar lived there as ryots having 
built houses at their own costs. am! that the defendant was 
one of such residents in occupation of two shops and having 
without per im"inn Uilt another shop on a piece of fallow. 
The plaint alleged a custom that if the Zamiodar desired the 
ryot to vacate a house or shoo he paid the ryot three fourths 
of its estimated price. The plaint accordingly prayed for 
possession ol the land occupied by the defendant subject to 
the payment of three-fourths of the price of the defendants' 
shops (other than the one ere.ted without permission) ac¬ 
cording to the custom. The defence was in substance a 
denial o( the plaintiff'* title. 

After the mutiny the town of Sandila shared the general 
confiscation of Oudn territory. Other family property was 
restored to the plaintiff, but in I860 the luuar was entered 
in the Natal Register under the mistaken belief that it was 
previously the property of the King of Oudh In 1879. 
however, the Government released the bazaar from the 
nazal. And the piin.ip>l q rotion in the appeal wa* as to 
the effect of that act of the Government The contention 
for (lie plaintiff was that the Government's iettw of the Jfch 
of May 1879 was according to its true construction and 
when read liy the light of previous proceedings a regrant to 
the zemindar of the land and soil of the bazaar. The 
defendant, on the other hand, contended that the letter was 
a grant to the occupiers of full proprietary rights in their 
houses and show ar.d the land upon which the) were con¬ 
structed anil thus turned them from ryots and occupiers into 
land owners 

IfdJ. that the letter of Neh May. 1879. coupled with the 
consequent removal of the l«azaar from the Nazul Register 
operated as a surrender and regiant by the Government of 
the bazur and the shops and houses in it to thoie persons, 
who if they had not Ken confiscated, would be entitled 
thereto according to their several rights and interests. 

The intention of the Government was simply to annul the 
entry in the Nazul Register and restore the rights whkh 
existed when it was erronewidy made. And the effect of 
expunging the entry in the register was a disclaimer by the 
Government of all title, and a surrender or release of the 
property to those whom it might concern or (in other 
words) tho«e who would have been entitled bat for the con¬ 
fiscation. according to their several rights and interests, thus 
following out the policy of the Government at the general 
settlement of the land in Oudh. (Lord Dotty.) CHOW- 
dhri Maqbui. Hus un Lilta Prasad. 

(1901) 281 A. 169 = 24 A 1=8 Sar. 65 

OUDH-OUDH ESTATE 

- (Stt Ot-DH acts-Estatw acts of 1869 & i9io 

AND SETTLED ESTATE ACT OF 1900). 

ACCRETION TO. 

CONFISCATION AND RE GRANT OF. 

CROWN GRANT OF. 

CUSTOM RELATING TO-FANILY CUSTOM-EVIDENCE 
OF. 


ODDH—OUDH ESTATE—(CW.) 

DESCENT OF. TO SINGLE HEIR BUT NOT NECESSARILY 
TO MALE HEIR UNDER RULE OF PRIMOGENITURE 
! Grant of. 

IUPARTIBIUTY AND DESCENT TO NEAREST MALI 
HEIR OF. 

JOINT FAMILY ESTATE. 

Lease by talukdar of. or of Villages in. 

LETIER OF I0TH OCTOBER, 1859. 

PRIMOGENITURE SANAD. 

Registered tai.ukdar of. 

Registration of member of Mahomedan family 
as sole owner of, for fiscal purposes. 

Restoration of confiscated. 

Settlement of. 

Sub proprietary right in. 

succession to. 

SUNUD HOLDER OF. 

Taluqdar of. 

Transfer of. 

VlLUGISCOMPRISED IN. 

Accretion to. 

Presumption. 

- 1858 —AuHmulilicKi and tawtgs frtm inttm tf 

ftlati prior It—family joint ftr tmt furftut. 

The plaintiff-appellant, a cousin of the defendantrepw 
ent. sued to recover from him the half of a talook i# 0*» 
together with the savings, accumulations and itnww** 
made by the defendant, or his father, or bis ancestors. 
the income and proceeds of the talook. 

The talook in question was one which for a very «• 
table time had descended to the eldest son. who had 
the whole of it. and had given maintenance to other of® 
ben of the family. In 1858 a summary settle*®'« 
'alook was made with A. the father of the “J 

in I860 A received a Sunnud in pursuance of that 
settlement, whereby the talook was granted 
his heirs on the principle of primogeniture, and his W"* 
was subsequently inserted in the first and 
taloohdars in the Oudh Estates Act of 1869. The ' 
therefore, had no right to the talook. "'ith 
savings or accumulations claimed. the plaintiff ajleg® 
the family was joint, and that the onus was therefore <* » 
defendant to prove that there were no savings w aco» 
tkms other than that out ol the proceeds dtheUW* 
before 1858 (ary savings made from the pw"*®. 0 ^ 
talook since the summary settkoKBl of 1858 beeg ad®**" 
to belorg to the defendant) _ 

Held, that ev ffl if the family was for some purpo® 
divided, still as the case was not the case olan 
undivided Hindu family, the presumptions in jv 

most depend upon somewhat special circumstances O' 

( SirR.4trtR.Cd/ur .) RAI R/GHUNATH BAU* 
MAHARAJ Bali. (1885) 121. A. 112-11 

Purchases by talukdar "*2222 

MARY SETTLEMFNT—ACCRFTION TO OBIC** 1 * 
ESTATE IF. 

- family oatm at to— Proof *>- . 

Held. affirming the Courts below, tbit the 
dosed to establish a custom of the family by * hlCt !'J«i 
ties acquired by purchase by an Oudh talokdar^« 
to the regular settlement with him became J»d 1 
final estate, and were, therefore, not subject to tt* ., 
rules of inheritance was insufficient to ft,ab "Tc,v<;B 
custom (181). {Mr. Amur Mi) jANKlPWSWJ 
V. DWARKA PRASHAD SlNGH. (1915) 

35A. 391 (400-1)=201.C 73-lTWj‘urt. 
(1913) MW N.630 = 14 M.L.T. 110-W fa * 
15 Bom. LB. 85S«llAiJ. 818-®*-^ 
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OUDH-OUDH ESTATB-<CWf.) 

Accretion t©-{C«rtf.) 

PURCHASES BV TALUKDAR SUBSEOl'tNT TO SUM¬ 
MARY SETTLEMENT—ACCRETION TO ORIGINAL 
ESTATE IK— (Cuttd.) 

——I "Untieft to inurforatt—Nutuitj of-Pnvf ,(. 

The question whether properties acquired by porch** by 
an Oudh ta ookdar subsequent to the regular settlement 
with him became part of the original estate fcrlhe pur 
po« of his succession depends on hi* intention to inn* 
poratc the acquisitions with the original estate ( 181 ). 

H(ld, affirming the Courts below, that the evidence was 
insufficient to establish that the subsequent acquit*** 
were as a matter of fact incorporate.) with the takqa(lll). 

{Mr. Amur Ah.) JANKI PERSHaD SlNGH p. Dwarka 
PKASHAD SlNCH. (1913) 401 A 170 - 

35 A. 391 (401;-20 I. C. 73-17C W. N. 1029- --- sx,.u**m abundantly cl«, ,h,. — 

(1913) U W N. $30-14 M L T. 110- , tranted to he, than a permit t 0 Lit , J * 7" 

18 0. L. J. 200-16 Bom L B 853-11 A L J. 818 her life. If u* ^ ' J“"P> ,ht for 

wuuu of the office nf .k- r k 1 impoen °" ,h « P*'« 

26 M. L J. 34 (oJiov <**» of .ere nullities, i, would 

Confiscation and te grant of in tht £*,£ Gvy ^' r '' ?* J" **i P'°^"J "main* 

-CffM t nd ma ti m C mttnHm wte.iij .^l^ lpiwy further obselJl^aMhUl 

rcrant te former mmr-JUtt* ,/«* UlU-D«U„ | Mntojafc, it U dear.'; not —*-- - . " 8 J 

iim.ftitUmurd rodd be , I„ S (Su'iTr, 

.... ......£2s±!-k 


OUDH-ODDH ESTATE—(CWy.j 

Confiscation and re grant of-(cwy.) 

all Sr UndXlL u ,hC ,uil ' *»"* «i(b 

?*•*■*• Irtish Govern. 
SS=L- '" ,f , .° *». data through the 

s *« & K& Sk 

5 V£ 1 ^tK^u 0,,fce sunnu,ls un ' ,er 

remair^U^ ,£ ^ h " “** *<*»*•• •' <Aadh had 
lib-ir^l, * ,Jd hi,f conferred upon her a 1 

■M Z„ r 7;, . ' “ A " w ' “ ll ’* f >olf qsmlon u. 

■o S* appeal. 

-a.-T^TP 4 lbtt noantl) clear that no more was 


The plaintiff was one of the widow* of a King of Oudh 
M. A„ who occupied the throne vane lime before the 
annexation of Oudh. In the year* 1839 and 1840 die had 
four sunnuds from the king, granting to her a large tract 
of land within thecity of Uckno*. comprising royal 
palaces, garden*, houses, and shop*. 

On the suppression of the mutiny in Oudh the weB known 
proclamation of Lord Canning wav j*mcd on the 15th of 
March. 1858. which had the effect of idling the property, 
the subject of the suit (ms., the royal palace* granted to 
•he plaintiff under the sunnud* aforesaid), together >iih all 
other landed property in Oudh. in the British Gottrnmcnt. 
Then followed a letter of the 8th of April. 1858. addmsed 
by the Secretary of the Chief Comrai*sioner of OrJh to 
Mr. George Campbell, who was then the Jodkial Corwmis 
aioner of Oudh. in these term*: "Sir. the Chief Commis- 
sioner request* that you will consider the Nuul department 
** under you. and that you will at once order bk* to be 
made out and carefully prepared of all Naxul proptrty. The 
homes and garden* of all re 1x4* *hould be fnmo U„t 
entered in the lists, and can be restored or not. as may 
hereafter appear expedient. The property of the late royal 
family will necessarily all come within the lists." From this 
document, coupled with other*, it appeared that the inten¬ 
tion of the Government, which wa» carried into effect. wa» 
to put upon the Nani register all the prtperty which in 
any Mnse coukl be consiilertd property of the royal family, 
or royal property, including the property, the subject of the 
suit. 

The other documents in the case showed that the Gov¬ 
ernment did not recognise any absolute right in the plain 
tiff to the suit property but merely allowed her to 


SIU SV IliW Y v r / WfW-WU MVS tv KlMdin 

only as occupier for life of the suit premise*. 

Thereupon the plaintiff instituted the suit out of which 
the appeal arose claiming a declaration of her a’doiete title 
in the suit premises. She alleged that she was absolutely 
entitled to them under the sunnud* granted to her by he, 
husband, and that the Government had wrongly declared 
that her interest in them was only cne for h« life. She 
further asserted that the cause of action arox when she 
had previously presented a petition to Government to 
recognise Her absolute title, and the Government refused to 
act upon it. 

HtU that the wit was not maintainable (73). 


Commissioner o» Lucknow. 

< 1879) 61. A 63 - 3 Sar. 214 3 Suth 684 - 
Bald 194*B A j;, No . jig 

•• w * ~*-m* w, 
"Vr ,b< "* lkh *««. 

L™, 6 "*• lkt ' Uc " >nd llw ™»>£tr. Tfcc Omilv 

^ '■'*■'<1 of .hole 

^--KTSteSlL?* " *. 

sarx- 5 ^ ^ a- 

P^»g o&er. gave under the head "Shafr* of Pul 

S^eSsh^^ Zn ^ ,sr 

Of hh iwTutlZ : dB P"*«« light and title 

^'? * ^ n ' Uli,f in «he property. 

m2?SS? S ‘St - *- Undcr ^ *">«* 

th-et’brreher. W M BO, be 1 s * b *l UCT ‘IX questioned, the 
wtShiH ib!E^Z ^" ,ly Cn * i,,rd “«"»»»of an 
Gov^ti., H Uaa * J 011 * although the 

grant was to G alow. (Urd M***,,.) 
Kedar Nath ?. Katas Singh. 1 

ten * r # i£J , A - 261 * 32A *15 = 8 M. L T 103■» 

12 C L J. 225 -* 14 c. W. N 985 i 2 Bom. L B 

TI C 648-20 M. L. J. MO. 

Crown grant of. 

2 k iP k ‘*»- 

on^ AST ,V ~ ESTATl HKLD wde!-sSrr E ^ 
ESTAII hsld inder—Surrender of, etc B vu * 
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OUDH-OUDH ESTATB-{cWi.) 

Crown grant of-(f.W.) 

--Inheritance role prescribed by—CVtom—Contrary 

10—Pn»f of— lVrmi>»ib»Sty—Instances of <u>towi prior to 
giant -Evidence of— A«imis»ibifii|. Sot CROWN—GRANT 

bv—Inheritance kii.e prfscribed bv. 

(1922)491. A. 276 (285;-44 A 449(457). 
Custom relating to-Family Custom-Evidence of. 

- Committ/f •>/ Ta/ooidar, —Couilnnoni <• f—Value 




<‘f 


In a question of family custom in the case of <Ajdh 
Talookdais ii i* impiwil'lc to disregard the cukhsioas of 
gentlemen who discharged such functions as those of the 
Committee of TaloAtlars (IW). (Lord UMmu.) 
Muhammad Imam au Khan ?. Svrdak Husain 
Khan. (1898) 251 A. 161 26 C 81 (91) - 

2 C. W. N. 737 - 7 Sar. 432 

- H'o/ibuJor: of vilhge—Value of. 

Another piece of evidence on this part of the case (relat¬ 
ing to the custom of the family of an Oodh talookdar)i> 
the Wajib ul-au of live village. This class of document is 
always admissible in evidence, living an ofccial village 
fttord. Its weight may be very slight or may be consider¬ 
able according to circumstances (160) (b,d f/Motor.) 
Muhammad Imam au khan r. Sardar Husain 
khan. (1898) 25 l A 161 - 26 C. 81 (92)- 

2CW N 737 - 7Sar 432. 


Descent of. to single heir but not necessarily to 
male heir under rule of primogeniture 


- family ewtem of—Eit ate 1 lufitet to—Somodi 

front'd for—for mi of. bo fore and of Ur i860 
Down to the end of 1850 the Sanads granted for taluqas 
which by family custom defended to a single heir, hut not 
necessarily toamak heir under the rule of primogeniture 
wore in a form sanctioned by the Government of India. It 
is a grant to the taluqdar and his heirs, without specifying 
any particular rule of inheritance. In 18(0. however, it 
was considered de'italle to encourage the settlement of 
taluqas so that they *houkl descend to male heir» only under 
the rule of primogeniture. And a new form of Sanad was 
approved by Government embodying this rule of descent. 
It was further thought desirable lo communicate the new 
form of Sanads to talwjdars already holding sanads in the 
older form to point out its advantages and to offer to such 
persons the option of taking the new type of Sanad in place 
of the old. It would appear that a large number of such 
exchanges were carried out (211-2). (Sir Art bur Wifm.) 
THAKUR Sheo SINGH r. RANI Raghubans KUN» AR. 

(1905) 321. A. 203 - 27 A. 634 (619-50)- 
9 C. W. N. 1009 = 2 C. L. J. 194 = 80 C. 317- 
8 Sar 791 -15 M L J.352 
Grant of. 

—-Hindu joint family—Member of—Grant to—Nature 

of estate in grantee's hands—Estate originally hedging to 
joint family and estate m* such-Distinction. Soe HINDU 
uw— Joint family—Member of—self-acquisi¬ 
tion of. (1876)31. A. 259 (269X 

-Hindu joint family—Member of—Re-grant of cowfis- 

rated estate to-Nature of estate in grantee's hands, See 
Oudh—Oudh estate—Confiscation .and re grant 
OK. (1910) 371. A. 161 « 32 A. 415. 

- I Vide* and kor hors—Grant to-Estate totem under 

—Eliot/ oneeitral eilote in fetteino* of t n/Mr 01 bar of 
huibii,d. 

An estate, which, at the time of the annexation of Oodh. 
was in the possession of K . a Hindu widow, to whom it had 
descended as the surv iving widow of her deceased husband, 
was, in 1858, confiscated by the British Government by 


intended to note a full proprietary and transferable rifb* 
in the estate upon K and her male heirs according » 


Uw of primogeniture, and not merely to confer opoo berm 
estate for life, with full power of alienation. ^ "J 
remainder to the male heirs of her husband, in the entt« 
her dying intestate without having alienated it » 
lifetime. • 


The title of K did not. however, depend entirely 
l Sunnud. foe when the Oudh Estates Act of 180 JJJ 
the name of K was entered in the first of the lists pKP*® 
under S. 8 of the Act. It was also entered in the 
of the lists mentioned in S. 8 of the Act. the result bo-f 
that the estate conferred upon A' was out « 7 '** 
referred to by the Act, and that by virtue of S. 3 of the ^ 
A' must be deemed to have acquired by the sunned *1° 
manent heritable and transferable right in the estate- 


Hold, on a construction of the sunnud, and on 4 “**j 
ration of the circumstances set out above, that lbej» 
conferred, and was intended to confer. ■ hll J PJf n 2 r 
and transferable right in the estate upon K and 
heirs according to the law of primogeniture, and j 
to confer upon her an estate for life, with full 
alienation, and with remainder to the male 
husband, in the event of her dying intestate without M™* 
alienated it in her lifetime ( 11 - 2 ). 

If the interest which A', as the widow of her 
husband, originally took in the property had « 
unaltered, she would have had no power of ““Tj, 
either in her life time or by will. The estate wJJ ^ 


descended to the heirs of her husband, and noti- - ^ 
but her interest as widow and that of the 
were absohtdj destroyed and put an end to *7£ 
cation under Lord Canning’s Proclamation. , ]fi 

dedaied that "the whole proprietary right 
confiscated to the British Government, which wiD j, 
that right in such manner as to it may 
dispoang of that right by the Sunnud. the Gm . 
granted to A' and her heir' male, according 10 . -n 
primogeniture, the full proprietary right and title-jg 
(12). (Sir Bonus Poairtk.) BRIJ IfJ £*LvTl* 

Singhp. RaneeJ.anki koer. (1877)oj- ., 4 , 
1C. L B. 318-3 Sar. 763=Bald. 


OUDH-OUDH ESTATE-<Ctw/i/.) 

Grant oi-(Ce*td.) 

virtue of Lord Canning’s Proclamation of the 15th of 
March in that year. The Summary Settlement for 1858-9 
was made with K. In the kabuliyat executed on ho behalf 
on that occasion, she was described as the widow of her 
husband, and she admitted that in virtue of the accotnl 
right of her husband the regular settlement had been made 
with her. 

A sunnud was afterwards granted to her by Governmot 
by which the full proprietary right, title, and possessmef 
the rstate was conferred upon her and her heirs for era, 
subject to certain immaterial conditions. It was al» 
declared to be another condition of the grant that io the 
event of her dying intestate, the estate should descend to the 
nearest mak heir, according to the rule of primogenitor*, 
but that she and all her successors should have full power to 
alienate the estate, either in whole or in part, by sale, mert 
gage.gift.beqoes. or adoption, to whomsoever she sb»ld 
plea*. It was also further declared that asloeg as the 
obligations imposed by the grant should be observed by bn 
and her heirs in good faith, so long would the British 
Government maintain her and ber heirs as preprieta of the 
estate. i 

The evidence in the case showed that the Governor* 
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Impartlbillty and descent to nearest male heir of. 

~ -Quantum- Junto, mem. 

J *'* rights to,h,re,H profit, and to demand N , UI ,„ 
thereof admitted. ^ 

f 0 ' T'™ ° l 4 Ulu -J ,U " «*■ The 
defence was that under (he terms of (he Sarud granting ibe 

£?!*• J W “ 2**J* kte10 nearest mak iir. accord 
mgto (he rule of primogeniture. and that (he other 
members were not entitled to a partition of thr ut*, 
though they were entitled to share in the profits and v' 
demand partition of such that©. It was maintained that 
the arrangements led to the inference that the fam.ly was to 

talukdar. and have the management of the nmrrn ln .t 

ir.eS'MH™ 1 "' t'? 0 ' ,h ' p, ° 4 '-->" "* 

was to t>e held in one hand as an entire estate; and that 
they could not displace the head of the fanul) from that 
position. 

Htld, on the evidence, affirming the Courts below. that 
there must be some very dear arrangements between the 
prtiei to prove the existence of such an estate, that the 
Sunnud in question was nullified or superseded by fam.lv 
arrangements, under which the respondents acquired sew 
rate interests in the taloq. and that they were therefore 
entitled to a decree for partition (8?) (Load If Mo *,,) 
bHANKAR BAKSH f. HaRDF.O BaKSH. 

(1888) 161. A. 71 * 16 C 397 (412)-6 Sar. 299. 
Joint family estate. 

■- 'fiff'ff Mating eitate in hand, -/ SamadiJJer tr 

V. and la V fiartiUf among all m,mf*t, of fam,l r -~lilal 
amonnti it. 

In a suit brought against /. the person with whoa a 
summary settlement of an • >udh estate had been made and 
to whom a Sanad had been granted, by the yanmr members 
of the family of /.the judicial Committee marie a decree 
declaring that the villages in suit comprising the estate 
were held by / in trust for the yint family of him^f and 
the plaintiffs, and as a joint family estate governed by the 
role* of the Mitakshara. and directing/to caw* the suit 
villages and the proceeds thereof to be managed and d 
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villages and the proceeds thereof to be managed and dealt 
»ith and applied accordingly 
Held, in a sulneqoent suit brought by one of the plaintiffs 
m the prior suit for a partition of the estate and for se¬ 
ptate possession of his share thereof, that, on the right 
construction of the decree of the Privy Council in the prior 
suit, the estate was ordinary divisible family property 
in the hands of /, and that the plaintiff was entitled to a 

partition thereof (60 2 ). 

The contention that the effect of the decision of the Privy 
Council in the prior suit was that / held the estate as an in¬ 
tegral impartible and indivisible estate. subject only to the 
beneficial interest of the junior members in respect of the 
Profits thereof to the extent of their share is inconsisient 
with the declaration in that decision that the estate »a* to 
be governed by the rule of the Mitakshara. and the direc- 
lion therein that / should cause and alow the villages and 
•he proceeds thereof to be managed and dealt with and 
'PPlied "accordingly" u„ as a joint family estate (61). 
(Sir RitKard Coneh.) PlklHt PAL SINGH r. THAKUR 
Jewahir Singh. (1887) HIA. 37= 

14 C. 493(511 2)-4 8ar 758 
“—Eitate tchi(h »i indmiitle and deieendiWe la nearest 
*iolt heir, lubjeet It rigktt of junior members la litre in 
fin/iti and la demand partition tf inti iharei—Vdidiir 
in late af. 

In « nit for partition of an Oodh Estate, the appellant, 
•he representative of the eldest branch, admitted that, as 
NgarcU the beneficial interest In the profits, there must be 


OUDH-OUDH ESTATE -{ContJ.) 

Joint family e*at*-(CV>r«.) 

to fr.iT' ind >* «<»« b.«. 

*4 S U V,0uld * 4 lind of trustee- 

ATd?u ttr £7^ ,p ‘ uhi<h C, * jld ■«" >*««*■ 
5S2JL fcriTiS PC,M "“ living the beneficial 

moHJL, h- TrST *\* B, ' , f , > foui 8 n «o the com- 

°* >iUWl4 ' 4 '■**• Nor is 

aIS«S,‘"'T pU ' 01 

„... tW wh ln estate could legally 

• 1888)161 A. 71 -16C 397(405)-5 Sar. 299 

VStlS!? ,bf ***** (alulcdar of a 

SSSS£S^s^ 

sa^ sfilTSSnSI *•*« ,h41 ,hc 

Pewor HfS? !**^ '** “a^b-pto- 

""" « 

... srong (w). 

** l '**SE-Ot , UH TALUKD.VR. 

letter of 10th October. 1869 

~-^~ A M J '<*htj-Cemdit limi . 

the ActTS mJ^£~*** « out in 
a summary xttltn^M K b ***** ‘alookdar with whom 
ricn of the mMk ,hc re-ocoip. 

, 'T ,,b * ““"i'" 1 rights. To 

Sb?ZT,oV ,lK ^ ,l0n 01 'his clause, he 

wa> made bet.«r^TTsf’fa*hT, t£' Tmi ' y '*" kmrr ' 1 

AHtHakUm r 3 S “ th 4 - B & J -’« No. 23. 

Deaik .(~rat,,, L~ T,m ^ ,a 't ""** utl/ement- 

MtinUmahlUj. * f ko ' 9 < Maud grantee- 

«*«t of an Oudh ta^a 13^2 a ,fmp0,4r * *"*■ 

°° «o SLfc h„ riS,Tn rhip,iff ' ud 

of the talooka on the j,* to ,hc P ro P n «Orihip 

S ,h, “ >- •“ 

pn-nmtsmu was commenced. Tde 
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OUDH-OUDH ESTATE— (Cm/.) 

Letter of 10th October. 1859—(Cu-r/y.) 
infant Rufih died on 25-3-1859. and the taiooka was «i 
his death icMimcl by the Government. 

UiU. that the letter of the Governor-General 10 Cocodl 
of tlie 10th of (Xtober, 1859. did not appy to the revenue 
settlement for which the infant Rayah «a* permitted to 
engage and which was rc*«ncd by Government after his 
death and before the letter was written ; ano that it wa* not 
intended by that letter to create in the plaintiff a proprietary 
right by inheritance in the talouk by virtue of a lempxary 
revenue settlement for three year* to whkh *he had not been 
allowed to succeed (243). 

The letter of the Governor General of India in Council of 
the 10th of (Xtober, 1859. ought no doubt to teethe a 
liberal interpretation in order to effectuate the intentions of 
the Government; hut it would be acting in direct oppositka 
to tho*e intention* if the letter were to be read a»uoe whkh 
pledged the Government to restore a potteah* to which 
they bad. in fact, put an end. ami to vest in a dbpoMemd 
claimant an inteie*t which the settlement itreU did not 
give. Such an inteipretatioo would be contrary both to 
the letter and spirit ot the document, and at variance with 
every legitimate rule of construction (242-3) RANEE OF 
Chilurib r. Thf. Gov ernment of India. 

(1873) Sup. I A. 237 = 3 Sir. 298 - 3 Suth. 12- 
B & J.’i No. 24. 

——OA/rt/ and dfrtt of—Ta/utdar dpug ktrttu limt 
*f tngap mod and dale of order—Hnr, tf—Rigkl, of. 

The letter of the Governor General of India in Council of 
the 10th of October, 1859. and (be recital contained in it 
shew that the object ol the Government was to maintain in 
possession those talookdar* who then were in possession 
under summary settlements entered into with them after 
the re-occupation of the province. The talookdars, who 
were declared to have acquired the right conferred by the 
letter, were those who had been permitted to engage 
Nothing was said as to the heir* of talookdars who had 
been peimilted to engage and who had died between the 
time of the- engagement and the dale of the letter. It b 
nccfeMlJ to decide whether suck heirs, if in pu*4tsioo at 
the date of the letter, would have been within the spirit or 
meaning of it. It is clear that the letter, which was a mere 
act of grace, was not intended to operate as an original 
grant to such heir*, for. if such were the case, the heir, if a 
widow, mother, or grandmother, would have taken an estate 
descendible to her own heirs instead of the estate of a 
Hindu female heiress descendible to the heirs of the person 
to whom she succeeded ; and thus the estate would bare 
l)ten taken out of the family of the talookdar who had been 
permitted to engage. The letter could not operate as a 
grant of an hereditary estate to a deceased talookdar and 
his heirs. The only way in which it could operate for the 
benefit of the heirs of a deceased talookdar. who had been 
permitted to engage in a summary settlement, would be. by 
it* being treated as a retrospective declaration of the effect 
of the revenue settlement for which he bad been permitted 
to engage. Such a construction cannot be put upon tbe 
Arttei with reference to a talookdar who had died loog before 
the date of the letter; upon whore death the estate had 
been resumed by Government, and whose heirs had not 
been permitted by Government to succeed to the talooka 
even during the continuance of the temporary revenue 
settlement (242). Ranee of Chiluree r. The Govern- 
WENT of Bengal (1873) Sup LA. 237 -3 Sar 298= 
3 Suth. 12=B. & J.’a No. 24. 

- Oijttl and mtauing of. 

The object and meaning of the Letter of the 10th of 
October. 1859, are well known and very dear. Soon after 
tbe annexation, it was suggested that the tree and normal 


OUDH -OUDH ESTATE—(CWJ.) 

Letter of 10th October. 1859-<CW/J.) 
proprietorship of land in Oudh was that ownership by village 
commuriti's which had been discovered or established is 
the North-West Province*, and that the alleged Talookdary 
and Zemindar? right* were simply a recent usurpation due to 
the violence and fraud which had marked the last years of 
tbe Oudh monarchy; that at all events many of the indivi¬ 
dual Talookdar* and Zamindars had by violence and fraed 
or the corruption of the Government possessed themselves 
of other peoples* estate*. The old question, moreover, was 
further mooted whether a Zemindar was really an heredi¬ 
tary landlord or only a Government functionary (126). 

Tne Zemindars and Talookdars were threatened with an 
universal fuo varrauto ( 126 ). 

It wa> to announce the abandonment of this pcfcy, and 
to quiet men»titles and possessions, that the Utter «a 
written. It said in sol-stance, we acknowledge the Talook- 
dary tenure—we acknowledge that the tenure does confer a* 
heteditary lordship descendible in fee simple, and we «iD 
not albn ihe existing title* to lie disturbed by old dormant 
claims (126). [Lord Judin Jamtt .) MUSSUMAT THAE00- 
KAIN SOOKRAJ KOER r*. GOVERNMENT OF INDIA. 

(1871) 14 M I A. 112- 3 Suth. 1-2 Sar. 705= 

B ft J.’i No. ll(Oodh). 

- KtgiHertd leluida, -Emu umftntd b IM' * 

The settlement with H was effected in July, 1858. Bythe 
letter of the Governor General in Council of October 10. 
1859. the settlement thus made conferred fuH pcopnW 
title on every talukdar with whom it was made, and * 
acquired thereunder a permanent, heritable and transferal* 
right in the estate (13). [Mr. Amttr Ah.) NASD W 
K UN WAR r. INDAR Kunwar. (1926) 641. A.5* 

1 Lack 583-(1927) M W N. 21-40.W.H.W" 
31 C. W. N 485 - 45 C L J- 282 - 100 1 C-486- 
25 L. W.751“ A. I B. 1927P- 0 .%• 
62 M U 

- RtgMt'td UluUar-Emtt mftrrtd h * 

-EgumHt ngili trtottd hy tatuida, b 
—Ef«l of LtUir on. . j 

The Letter of lOthof October. 1859. gave the rtg»" 
talookdar. in English language, tbe absolute legal title » 
again*! the estate and against adverse claimants to 
Talookdary; but it did not relieve the Talookdar fit® JJj 
equitable rights to nbich he might have subjected ***" 
nitb a view to the completion of the settlement by h“ 
valid agreement (127). [Lord Ju.hu /»««.) MUSSUR* 
THAKOORAIN SOOKRAJ KOER P. GOVERNWJ* 
INDIA. (1871) 14 M. I. A. 112=3 SOW i 

2 Sar 705-B.A J.’i No. lK 0 "" 
Prlmogenitnre sanad. 

Estate help under. 

- Hornet a!let ltd b Gettrumenl lulufutnllf f ** 

laluldar—Dtvdultfu of-flult appluoMt. 

Where subsequent to the grant of a taloqa by the , K 
ment by a primogeniture sanad, the Governmerit aJ . 
the taluqdar a bouse for his use as tahiqdar ° f ,he rT * 
granted, it/d. that such right to possession of the ***^ 
he had passed not to hi* widow but to his successor 10 
tahaqdari of tbe taloqa (1467). (Sir Join 
DRA Bahadur Singh r. Rani RachuRansJJJ- 
(1918) 45 LA. 134-- 40 A.470<*g 3 
20 Bom L B 1075 = 22C.W.N. 101 - 28 *£ s 

24 M L. T. 282=(1918) M. W. N. 831=8 WmJ, 
210.C. 106=48 

- Laud, temprued in-Extkangt of, trilh 

for etitr lauds-Dtvtiutic* of lalltr-Fult tfW - 
In a case in whkh a taloqa was held by a per*" . m 
a primogeniture sanad granted by the Governaen 1 ' 





hit 
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Primogeniture sanad-(LWj) 

Estate held under -(Cm/) 

that lands acquired by the talukdar from the Government 
in exchange (or lands which were included in that sanau 
,uleo< d ««' prescribed in the 

Hdd, therefore. that noo lalukdari villages, whkk were 
not included in the sanad. but which the Government sub 
sequerntly transferred to the talukdir in evhanee for three 
of the talukdari sanad village* or part* of them, must be 
treated as talukdari villages which on the tahkdar's death 
descended to his nearest male heir according to the rule of 
primogeniture (145). [Sir JJm Rip.) K iJIsdk v BaHa- 
dur sinch v. Rani Kaghubans Kunwar. 
on » — _ (*£•)« I A. 134 - 40 A 470 (482) - 

20 Bom. L R 1075=22 C.W.N. 101 28C L J 456 
24 M. L T. 282-11918) M W N 331- 
8 L W 570 = 21 O. C. 106 48 I. C 213. 
Cram OF ESI ATE UNDER. 

—■—Validity of—Crown—Private individual-Grants by 
-Distinction. Stt CROWN-GRANT BV — JNH E KIIANCE— 
l.EGAL COURSE OF. 

Grantee under-Properiv acquired bv. 

-Succession to. according to rule of succession entered 

P° w «® ' ub l«l vuh property to Stt 

crown-grant by-inheritance -legal cihir<> 
Of. (1918)46 I.A. 134(143)-40 A. 470(480) 
Inheritance rule prescribed by-Cusiom 
com rary to. 

- Proof of—Permissibility—Inst uwo ol.uvtoni prior 
to grant of sanad-Admiuibiliiy i> esidence of. Stt 
UowN-GkANT by—Inheritance rule priscribed 
BV. (1922) 491. A 276 (285)-44 A. 449(457). 
Male primogeniture sanad. 

-- h * W under-Su«ce»son to. Stt OUDH- 

^tewuww to-Mai.1 privogini. 

primogenhurf. in. 

-Meaning of. Stt CROWN-GRANT BY—PRIMO¬ 
GENITURE IN. (1910) 37 I A 168 1178. 181)- 

32 A 699(607.610). 
Successors in-Meamng of. 

- //tin t>f tranitt-Mitnttt ft.m kim—/f,mUdrd. 

s i>n<a iid i. . ii.l_I ■ ■ , 
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A sanad granted in 1862 to a Mahomedan lady conferred 
a taluqdari estate in Owdh upon her and her heirs foe eser 
subject to the payment of an annual revenue. The sanad 
provided It is another condition of this grant that in 
the event of your dying intestate or of any of jo«r vuccesvws 
dying intestate, the estate shall descend to the nearest male 
heir according to the rule of primogeniture, but )«, and all 
your successors shall have full power to alienate the e^ate 
either in whole or in part, by sale, mortgage, gift, bequest, 
or adoption to whomsoever you please .... As long as the 
above obligations are observed by jxm and your heirs in 
good faith, so long will the British Government - ' 
you and your heirs as proprietors of the above- 


estate. 

Htld, over ruling the appellant’s contention, that tk 

word" successors "was an in uthtic phrase used for the 

pnr|*>se of expressing that, in the event of there being no 
alienation, those who succeeded to the estate by vinoe of 
the grant would succeed subject to the conditions and with 
the same provision as to succession as the oerson to 
the grant -a, originally made. '° 

The word " successors " includes the desinatrtl 
who would succeed in the event of intestacy and 
paled parties cannot crape the obligati™ rf 

800 
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Primogeniture smd-ftw/) 

Successors w—Meaning of-( cv*//) 

having acquired the propety through other means than 
Mk.cvaon ■ Uerd tiu,UjHtr.) GHULAM ABBaS KHAN - 
AVaT UL FaiIMa. (1921)48 I A. 135-43 A 2<I7 - 

29Vl ¥ 4 2 09°T4 C i 1 ? ? 921M 
29M-L.T. 409 - 34 C L J 113 14 L. W. 38CU 

... , . 601. C. 937 = 40 M. L. J. 577 

*•!•**!“ *«*,*[ otJU.M i, 

10 V - a &«»* M-hon,» 
^ Badlunfen "« him I he full oro- 
****** "* « / One of 

rflCSZil* VM 10 »«« inihe eve,, 

' Ihe grantee <!),ng intestate or of any „f his«ccevors 

ss wm* 

t rA Hite BijSr 

, a vucteMg of A wiihm the meaning of ik 

s33S5Sj= 

90 T 4 i 250 o. os^imTt^ : 

20 a l 7Z a ; 2 r*? m L B 

^AUMi^in^p 281 = 

37C L J.1-68I.C 254 43M L J 453 
r ® e 8 |tterf 4 talookdar of. 

Stt Oudh-Oudh Estate—S usu d holder of 

f.XKlVi° n oi meiDb *f of Mahomedan 
family as sole owner of. for fiscal purpose*. 


_ c . ■ , .. r«*pti 

—^r/ .. ngit, ,/ctktr mtmitn. 

« *. propo™ 


Oadh 

W.B. 185-2 Suth. 539 = 3 Sar. 46 = 

8 -*J.'«No. 12. 
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Restoration of. confiscated. 

- -PAieyof flnhsi Gxtrnment as regards—Old titles 

—A'ffi’gKltlti, of. 

It mifcl l«r rcmcmUrfii that the British Government 
nude a siwt punt of recognising oil title*, and of restoring 
a' many estates a» they could with due regard for security. 
The)- felt lhai the politico of ihe Oudh talookdars mas a 
very peculiar and painful one; lhat the inducement to lake 
up arms was in many ca^ very Mrong; and that when ihe 
pufitkal noes'iiy of polling down armed res oil had l«en 
satisfied, it was both Ihe most prudent coarse, and ihe me* 
consi*tenl with a fair consideration of the case, to reinstate 
« h o* «ould enter frankly into ihe new condiiions ( 1 / 1 ) 
(L'rJ HMmu.) Muhammad Imam am Khan *. 
Sakdak Husain Khan. (1898) 251. A 161 = 
26 C. 81 (94)-2 C. W. N. 737 -7 Sar. 132. 
Settlement of. 

- Deed of—Hors an/ npreumalnes in—A p,ended 

AyS.2l.fAet /HIW) ,n-.Vtamng amdefeet ef- 
Allale e&aieyeJ. 

Tie holder of an Oudh laluka in |i>t 2 under Act I of 
1H6U tats med a deed of settlement which provided that he 
himself was for his life 10 be the proprietor of the estate, 
that the sm of his predeceased eldcM »oo was after his (the 
Ulukdar's) death to be propiietoi of the estate foe his 
(giamlsons) liic only, that in the event of the grand-m 
predeceasing him. the lalukdar. the mother of that grandson 
(the eldest son > wife) was to have her son's e^ate foe her 
life, and that, in the event of both the grand-* and bis 
mother predeceasing the talukdar. the Utter was to have the 
ablate proprietary right with the pwer of making a 
will, sale or transfer in accordance with the power given by 
Act I of |f»69. The deed further provided that, in th* 
event of the talukdar dying first, and then the grands.*. the 
wkIow- of the eldest son should be owner of Ihe estate for 
her life. TV deed alio provided by cl. 7 that, on the deaths 
of the talukdar. his grandson, and the mother of that grand 
son. the second son of the talukdar. and his heirs and 
representatives, should succeed to the entire estate as pro 
vided by S. 22 of Act I of 1869. but that /. should not in 
tcrferc in any way with the said iUqa. 

The talukdar died first, then the widow of the eldest son, 
and then the grandson leaving no * 00 . 

Held, on a construction of clause 7 of the settlement, 
that i received an alsolute estate in reversion, and that he 
took the properly as self acquired property, and not ances¬ 
tral property. and could dispose of it by will. 

The words "heirs and representatives’* in d. 7 are to b? 
treated as words of limitation and not of puichase. The 
words "shall succeed as provided by S. 22 of Act I f4\WT 
may be regarded either as an idle attempt to derogate from 
the grant previously made and therefore to be rejected or 
as words of description only. Mating the legal incidents 
which the giantor conceived to bdong to the estate which he 
had granted. His mbtake as to the legal coa^equences does 
not affect the grant which he has made (273). {Lord 
Pill/,mare.) LAI KaM SlSGH r. DEPUTY COMMIS 
sion'er of Partabgarh. (1923)501. A. 265 = 
45 A. 5% (603)=21 A L J 777= 
(1923) M. W. N. 591 ^33 M. L T. 355 -26 0. C. 257 = 
90 & A L R. 746-A I B. 1923 P C.160- 
10 0. L. J. 513—761. C. 922-29 C. W. N. 86. 

- Diner settlement—Rtght H-Sut to estaHish- 

SnhrJmate right to :ci,ei plaint, f entitled-Relief on 
feat of-Right ta. 

In a ca* in which the appellant sued to establish right to 
a direct settlement with her of four villages, and of a one- 
third share in seven others out of the tweoty-sii village* of 
which the it-pomlent's talook was composed, bet she failed 
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Settlement 0 

to establish a title to talookdary, or even tomalgoouree 
rights, held that there could be no reason why the appellant 
because she might have originally claimed the superior, 
shcwld not be allowed to assert in the suit any subordinate 
right to which she might be entitled. {Sir Janes W. Cd- 
:-il.) Widow ok shunker Sahai v. Rajah Kashi 
Pf-R^had. (1873) Sup. I. A. 220-3 Sar. 289= 
3Suth. 4=B. & J.’lNo.23. 

-Estate conveyed by-Ldter of 10th October. 1859- 

Effect of. See Oudh—Oudh Estate-Letter of 10th 
October. 1859—registered talukdar. 

(1926)541. A. 5(13)=1 Luck. 68S- 

-Estate conveyed by—Letter of 10th October, 1859- 

Effect of—Equitable rights created by talukdar by vaW 
agreement-Effect of letter on. See OUDH-OUDH ES¬ 
TATE-LETTER ok ioth October, 1859-rkistwid 
TALUKDAR. (1871) 14 M I. A. 112(127) 

- Village forming part tf another tstale imluiil is 

uttDnent—Pita Ay talnkdar af its king far frit line is- 
eluded in estate loiiei ie settled with Gf.ernm/nl-ilus- 
Itimdilily. 

A talukdar. who had obtained a settlement of his taltl 
including another estate of which the village in qaestka it 
the suit formed a part, could not be heard to say that the 
said village was for the first time included inthcot* 
which be settled with the Government. {Sir RdtrlP. 
CH/ier.) KAJAH JUNC MOHAN SINGH DOOHUN. 
(1876) Bald. 105- B. A J.’s No. 44 (Oudh)-11-J-»• 

Sub proprietary right in. 

——Condition ef-Snhtantfial rent or stnitt /* * 
dertd Ay in Apr op ruler total uhdnr if a. 

It was argued (hat there an be no sub proprietary ng» 
unless there be a substantial rent or service to be render** 1 
by the Mils proprietor to the talookdar. and that in lhi»»* 
all that could be paid by the mortgagee after for*** 
would be the Government revenue assessed upon t** 
villages, without giving the talookdar any beneficial 
in the collections of the villages in respect of ■b*" 1 
right is claimed. This was not treated as an objection 
LK. 4 I.A. 198. Nor do their Lordships find, either m t* 
letters of Lord Canning or in the rules annexed to A<U* 
of 1866 . anything which necessarily imports that it >» Jj 
tial to the enforcement of the rights of one who 
otherwise be a subordinate remindar. that th* 
should have some pecuniary interest in tb* MbW"' 
(13-4) {Sir Jam,, 

Maharajah of Bulrampoke. 

4 C. 839 (853 4)«3 Sar. 873* . .. 

B 

- Snper 1 or piofrietary right—SAlltmejdfj^ . 

f fT —SnAprofrietary right—Ssdsettl/ment cf-O* 
—Amendment in appeal it as la set up. 

A suit for the direct settlement of a superior pr®f**Vj 
right in an estate may. in appeal, be allowed to be 
into ooe for sub settlement of a sub proprietary rip ' 
{Sir Jame, W. CHvi/e.) GOURI SHUNKER r-' 
MAHARAJAH OF BULRAUPOR. (1378) « 

4C.839(848)=3Sar.87S^3Sath^ 

Succession to. ^v 

- {See also OUDH ACIS-ESTATES ACT I OK 

Crown grant. ^ 

-Estate held under-Surrender of, and 

fresh grant prescribing different mode of descent-- 
of—Effect. See CROWN-GRANT BY-ESTATE 
UNDER-SURRENDER OF, ETC. 


ecuniary interest in the 
W. CA tilt.) GOURI 
LRAUPOKE. (1878)61*^1; 
m 41=3 Sar. 873=3 Sutb*' 
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Succession to -(Cm/J) 

Crown grant—(£#*«/.) , ) .. against- 

Kssarg™ sw** - — 

CRANT BV ~S, kl .™ CE RULE PRESCRIBED BY. I ' 2 cf f ^c • v = 3 SUth 1 “ 

'"MawwTSSSl!* ll>,H 


...Vfc nwn TRt 

(1922) 491. A. 276 (285)- 44 A. 449 (457). 
Male primogeniture Sanad— Estates held 

UNDER-NEAREST MALE HEIR-\Y|DOW. 

• Prtftrtntt. 

In the case of a laluk held a, an impartible taloq on the 
teims of a >anad which contained the Mowing cL* : - 
I I* another cond.tioo of this grant that, in the cent of 
)oor dying intestate, or of any of \n«r satcevcwt dime in 

““2 "* «*« *•» *kA< » ,b.“ « £?£ 

according to the rule of primogeniture. bat yea and aB y-tr 
wcessor, shall have full power to ahenatc the oiatc. cither 
n whole or *n part by sale, mortage, gift, beqoc*.. r ad f 
ion to whomsoever you phase". ktU ihat. on the .leath of 
the taluqda, leaving a widow but no um*. it coahl m l< 
disputed that if the rule of succession laid down.. the 
Nanad was to have effect, the nearest male heir of iNc dr 
ceased would I* entitled to the wcce** in prefers to 
his widow. c«y.) badri Narain Singh r 

IfARNAM KUar. (1922) 491. A 276 (283)- 

4MT « 4 A.« 9 ( 4 W). 3 l 1 ILT 115 (Pc . 

9 OL J. 428-A.I 8.1922 P C. 289 27 C W N 129 
„ „ T “ °-J MIC 1000 - 21 A L J 13 

37C. L J.305 - 9O.&A LB 49-44 M L J 337 

- Pu/trtnu of latlar U farmir-Cai/am af-P—/ 

ol—Anoiktr kranrk «f family k.IJiny umJtr urna tar*/ 

Si "(It in Hautt *f frafaraaaa i*—/ai*faianay »f 
An Oudh taloqa was held under a sanad which orosided 
that, in the event of the grantee dying intestate * 3 any of 
hit successor, dying intestate, the estate w *, 0 descend to 
the nearest male heir according to the rule of pnmo*n,tare 
On the death of the taluqdar leaving a widow bat no nuV 
issue, the question arose whether there was a custom in the 
family entitling the widow to soceetd in preference to the 
nearest male heir of the deceased. One instance was pror- 
ed in which the widow of another of the grantees sndei the 
same sanad was allowed to take pmkswm of his estate to 
the exclusion of his male heirs. 

UtU that the single instance, which was anexdained 
was wholly insufficient to establish a custom binding on' 
another branch of the family. (Vnaaunt C«v.) Badri 
NAKAIN SINGH f-. IfARNARAIN KUAR. 

(1922)49 I. A 276 (285). 44 A. 449 (457). 

31 M. L T. 195(PC).9 0 L J.428-- 
A.I.B 1922 P. C. 289 - 27 C W N. 129 260 c 313- 
681. C. 1000 21 A L J. 13 - 37 C. L J 305 
9 0 4 A L B 49 = 44 M L J. 337. 
Sucud holder of— 

- {Sttaha OUDH—Ot'DH ESTATE—TaLUQOAR.) 

Confiscation decree against. 

Equitable righis of third parties. 

Title ok. 

Trustee ok bknekicial interest kor others. 

Sunud holder of—Confiscation decree agilnit. 

-Cestui que trust *f tatukdar—Hf,,t an. 

In a case in which it was eatahlbhed that the apprflant 
was the acknowledged <a,tu, Unit of the rmstered 
talukdar of an Oudh estate, k*U that die (atodUnt) beiar 
the equitable owner, the decree of confiscation against the 
registered utookdar, her trustee, coaid on no principle r.f 
law, equity, or good conscience, be made to affect her and 
certainly not to justify a sentence which, in effect, nai her 
the sufferer for his offence (127 8 ). (Lard Juu.aa Jama,) 


- , (1W7)14M. I. A. 112(127) 

af '""SfM?'*'*' ***** i*<" Mm -Effm 

*5K5fiS jrj* "r "■* E r- *• *> * 

More the coScatum J nL p0 '?“" , « tight' theieto 

Sucud holder of—Title of. 

“--Puma facie-fWn/r. 

« Ac « ,of 1969confers 

Sucud bold* 0 ? T«c R &J s No 
fcoider of—Trustee of beneficial Interest for 

Otter* 

Evidence. 

KiroGMIlON OF. 

Widow 

Evidence. 

,hil "* *K*ta 

-KgSgSSs^S 

(1«71) 14 M I. A 112- 3 Sutb 1 = 2 Bar 706- 

■n-ur a » *J*«No.ll(Oudh). 

-—The defendant ,espondent held a sanad under the 
Oudh Estate Act of 1809 by which taluk,lari ,igh7 ' 

wtogi B £ ,Ct,K l0him - //flJ 


over 

1>JI • here was 


-- 'inic 

«hat the defendant had by any 


wv.vrnaain nar i,v n ftv 

“Si: 

G889) 16 J. A. 183=17 C. 311 
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Sooud holder of-Trustee of beneficial interest 
for others— (CmtiJ.) 

EVIDENCE— 

claim. Bat the plaintiffs do not shew that there has been 
any such conduct Ikjm» 1 the fact that they have been left 
in po«e»ion of the property during the whole time of the 
trojUo in Oudh. and <Jo»n to the present tine. The 
lalookdar has paid to the Gvserwr.ent the revenue for the 
Whole talouk. an<l lire plaintiff' have paid the talookdar 
that share <>f the revenue which voril be payable for the 
villages that they held. Their l.nrd'hips are of opinion that 
the mere fact of povorion, which i> conristeot with an 
intention to give maintenance as well as proprietorship, does 
not establish any case against the ulookdar obliging him to 
make the plaintiffs proprietor' of that portion of hi' talook. 
(Lorj //<AW ) Baku Ram Singh r. Deputy com- 
MISSIONEK OK BARA B.\NKI. (1889) 17 I A 54 = 
17 C. 444 - 6 Sar 486 B 8: J * No. 116. 

- B. the laiukdar of an Oudh estate. wa« entered in 

list II of the Oudh Estates Act. namely. a> one who* 
estates according to the custom of the family on and before 
13—2—1856. ordinarily devolved on a single heir. His title 
was either conferred or recognised liy the Mahumedao 
Government before the annexation. After that event l.«th 
summary settlements were made with him. and thesunnud 
was granted to him. He remained legal owner until his 
death in 1878. when his legal title passed to the plaintiff. 
B'i brother. At that time A*, the uncle of B and the plain¬ 
tiff, was managing the estates and receiving the rents. On 
the death of B. plaintiff instituted a suit to recover posses 
Sion of the estate from K. 

A"s defence was that be and his brother T were really 
instrumental in prevailing upon the authorities to recognise 
B and to take a kabuliat from him; but he alleged that the 
real benefit was given to T and himself, who became joint 

E rietors. B being in effect a benamidar for them. As 
he settlements. A* contended that the first was the coo- 
sequence of B't position as kabuliatdar at the annexation 
and that (he second and the sunned were airan gedby T 
with the British Officers, and that whatever legal interests 
were passed to B were clothed with a trust fot his two 
undo. 

HtlJ, on the evidence over ruling the defendant's con¬ 
tention. that B was the apparent and the real owner of the 
talook. and was not a trustee for his uncles A* and T (IfiS). 
{Lord HMmtt.) Muhammad Imam Au Khan t-. 
Sardar Husain Khan. (1898) 251 A. 161- 
26 C. 81 =2 C. W. N 7J7=7 Sar 432. 

-At the lime of the first setllement of Oudh in 1859 a 

lady applied as malik for settlement of the villages in suit. 
Her claim was opposed by a Nawab. who was in pws'esrion. 
on the ground that he was entitled to remain in possession 
until certain monies which he had disbursed on her accent, 
were paid off. That objxtion was upheld and the settle¬ 
ment was made with (he Nawab - in accordance with 
possession", and (be lady was directed to proceed by a 
separate application to get the property released by payment 
of the money due by her. In 1867. when the regular Settle¬ 
ment of the Provmct was in progress the lady's application 
for settlement of villages with her was again resisted by the 
Nawab on the ground that they were included in the Sanad 
granted by Government to him. and dismissed on thealst 
October, 1868. In a suit instituted in 1905 to recover 
possession of a half share in the villages on the ground 
that the proceedings in 1859 constituted the Nawab a trus- 
tee on behalf of the lady, Mi that the correlative obligation 
that lay on the Nawab to release the property on payment 
o the money did neither create a trust nor ccostitute the 
Nawab a trustee for the lady; that when she applied for the 


OODH-OUDH ESTATE—<C7w/</.) 

Sunud bolder of-Trustee of beneficial interert 
for otters -(Cm/d.) 

Evidence- (Cmud.) 

regular settlement. an adverse title was distinctly set up by 
the Nawab. a,.d from the 3lst tttober 18(8, the date of the 
dismis'al of ber application, the Nawab’s possession was 
advert to the lady; and that the suit was therefore clearly 
barred. (.Ur. Amur Ali.) MUHAMMAD BaKaR r. 
Muhammad Rakak AU Khan. (1910)38 L A. 23= 
33 A 125-8 A. L J. 132=9 M. L T. 200= 
15C. W. N. 273^ 13 Bom L B 75-13C.L J. 63= 
14 0. C. 95=91.0.391 = 21 M.L.J. 109 

Hindu Joint family—Sunud holder member of- 
Tkistef FOR O'JHLR members of family. 

- AnuUrj! nUdt iubjut fif ttll/tm/id—Priori] 

gtnvtid Ur ur.iui nuiini during rntding-PrifirtJ 
*‘ 1 *"td -v/4 fr.-iti *f dislindim bthstn. 

In a raw in which it was found that it was the intnua 
of the defend* t that the villages included in thesusDuy 
M'krrent made with him and the sunnud granted tok* 
'howId be held by him in trust for the joint family coosistitf 
of himielf. the appellant, and one P, and as a joint family 
estate subject to the law of the Mithakshxra. Mi that tkre 
were no giounds for making an) distinction as regards ifc 
light, of the partit' between the ancestral ullages 
•ere the subject of the summary settlement, and the viflages 
which were granted by the sunnud for services during the 
mutiny, or (hue *hirh were acquired from the profits of lb* 
estate (!«./). 

It appears from the evidence, as well as fiom the find** 
of the Court lulow. that the appellant and P were F»‘ »* 
loyal as the defendant, and rendered loyal senicts to 
Government equally is valuable as tho* which «««•• 
deted by him. Those loyal act*, if not in the remembra* 
of the Grtftnment or of its officers, most have been kno" 
by the defendant. anJ it must also have l«n known to 
that the loyal services which he rendered totheGo*^ 
ment were rerdereJ by means of the then h" n ' 
property, and that in accepting the reward from w 
ment he acted as the representative of the family. “J 
therefore reasonably lie presumed that the liv3 
these facto induced him to treat the reward villages 
by the sunnud in the same manner as the ancestral MF 
which were the subject of the summary w,?kR *' 1, 
accordingly it appears that from the time of the . 
the time of the quarrel in 1865. the reward village. M* 
tbc rthers. were treated as part of the joint famijy ' 
and woe 'ubject to the common management (lb' *)• 1 
Bjru.1 THAKOOR HURDEO BUX V THAI 

JOW AHIR SINGH. ( 1879) 6 1 A. 161 = 4 Sar • 
Bald 218 = 3 Suit 60« = B. A J.*** 

- Etcd rf Ad / *>/ IS69 ug>m-St. 3. 11 **' j 

In a suit commenced long before the passing of act 
18 W. the question was whether the respondent ha ^ 
and what manner agreed or become bound to 
villages comprised in the summary settlement oc - 
or any and what part thereof, or of the rents an I 
thereof, in trust for the appellant and or , 

which of them. The evidence in the case aflortea ** 
groaiwJs fot presuming that, up to IMS.£*? s1 ^*0 
of the respondent that the villages included in the ** ^ 
settlement and sunnud should be held by him » "J* ^ 
the Mot family, and as a joint family estate 

UwoftheMitakshara. And if judgment bad 

before the passing of the Act. it ought to bate ^ 
that the respondent was bound by the trust to be ^ # , 

as abovementiooed. The question was whether. ^ 
fact thar the case was not decided by tbe Cw 
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OUDH-OUDH ESTATE-(CV/rf./.) 

Sunud holder of-Trustee of beneficial interen 
for others-(C.W) 

Hindu joint familv-Sunud holder member 
of-Trustee for other members of family 
-(CiKld.) 

inslanre until after the parsing of the Act. the A<1 (I of 
1869) operated so a* to change the rrUiive conditions of 
the parties, and to pot an end to the trust upon which the 
respondent had previously held the estate. 

//rid, that it did not (!«). 

The defendant (respondent). as well as the villages 
Nos 1 and 2 in the detail, fall within the category of S. 3 
of the Act. 

That section, it should be oUrved. d-.^ nor state that 
the t.kokdar shall be deeme l to A«v. but that he dull be 
deemed tit 4<r.*y aifuirfd by the summary «iikn*n« and 
sunnud a permanent heritage ami transferal* right in the 
Mtate. The right so acquire*! was subject to the provider.* 
of S'. l| and 15 of the Ad, by the Utter of whi S n was 
enacted that if any .alonhdar shcuM lk>. 
trutftmi of should thereafter transfer the .ho* .» auy 
portion of his estate to a person m* being a ufccAdai« 
grantee, and if such person would not luse su-cetdel 
*«ord,nt t* Ik/ firm,,*,, of /*, Aft to tlw e«tate if the 
transferor had died without having nude the trar.frr aud 
intestate, ihe transfer of and sw<r*s« to ihepcfctty so 
transferred should he regulated by the subs which modi base 
governed Ihe transfer of such property if the transferee hid 
bought the same from a per-« not king a taW.dar (163). 

If. therefore, the defendant had. before the passing of 
Act I of 1869. and at anytime after the date of the 
summary *ettkimiit ami «mnud. and after be had thereby 
acquired the right which, according to the prei^s of the 
3rd section, he mud be deemed to have acquired thereby, 
eaprcssly declared that he held ami vrouVI Kohl the e*Ui« in 
irust for the joint family as jint family estate governed by 
the rules of the Mlttbhara, there can be no doubt that the 
estate would have Iren subject to the trust so detbrtd. ami 
that it would not have been converted by Act I of IW) into 
an estate held by thedcfervlant for his .*n «ok use and 
Iren flit discharged from the lin*t. There Can be no 
difference in this respect l*twe*.n an eiprrss trust ami a 
trust implied or presumed from a fair and reavauhlr inter¬ 
pretation of lie a'ls and declarations of ihe defendant 
(165 6). (Ar» /W.rf) TlfAMJOR IIUkDEO BIX 
V. TllAKOOR Jawahir SINGH. (1879) 6 I A 161 

4 Sir. 10-Bald 218*3Suth 608 RAJ.* No 67. 
- Endtmr. 

The question lor desi'ion was whether the __ 

had in any and what manner agreed or become bound to 
hold the villages comprised in the summary settlement or 
sunnud. or any ami what part thereof, or of the rents and 
profits thereof, in trust for the app-Uant and A or either 
and which of them. 

Upio the lime of l/xd Canning's prnclamatkm. the 
whole of the villages mentioned in the summiry settlement 
were the pint family property of the appellant, the 
respondent, and /’. and they were either ancestral or 
purchased with the proceeds of ancestral estate The 
evidence adduced upon the trial fully warranted the 
conclusion that the actual relation of the app-fant. the 
respondent, and/’remained that of a joint and undivided 
Hindu family from the dale of laird t anning’s PnrUma- 
tion up to the quarrel and removal of the respondent to 
Kaswara in 1865. The evidence aho proved that daring 
that period there had been a joint interest in. anc' 
management of, the property. 

Htld, that the fans so found, coupled with the •u.nnr 
of the respondent In his application for a summary settle- 
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OUDH-OUDH ESTATE—(CW<f.) 

S Tro°' b0a ' aCl “ 

Hindu j °,nt fam'lv-Sunud holder member 

f0K °™Ek MEMBERS OF FAMILY 

«* his partner, and 

' S cl n m <0 .' ,00 ’ P :tkil,lp g ■" his family was that if 
,he ^ lhM « d A “ho were his 
,hm divided, 
afforded K«oent grounds to justify their I/mLships in pre- 
^^'•“P^hMimeofthequand in 1865. i, V* 
V rrteotKm of the respondent that the villages included in 

I “ d ' UPnud * hooW '* h*ld by him 

m trovt few the pint family, and as a joint family otate 
'aiiKct tothe law of the Mithalshara (163-4). {Sir Barms 

mil Wa. THAK °° R l,U / DF,,C WP THAKOOR Jow’a- 
hirSinch (1879) 61 A. 16l = 4Sar 10- 

Bald 218-3 Sath 608-RAJ* No. 57. 

-- -In September 1858 when ike three year summary 

13 XEU **3 K 10 taH the settlement 

1 *?* ** h lM "’ H# “'at the estate was 

ancestral fam,|y property m which he was a co sharer. The 

o,,he p ,ovir » 

T® 7*? . ta ' J,dl * l,h h, » <« sharers. M and S, but 
hey had ab-c-m-ed. fearing that they would le called upon 

Hr P oi*i| r . ,hr> CI<W *during the mutiny^ 

He-^rMtopay what was due to Government in respect 
of the whole estate. At the same time, he declared that if 

a iS t Up k mi «h« have 

X : h ? ld * rt ,bf,r ’h ,, ° '' he 

^ lemem cAcer entered the name of K alone 
*alg«/u. and sent the papen to the head oflee in Lucknow 
for coufirmatKm. The Special Commivsioner of Kevenue, 
to wn.*» the papers went in the first instance, put up a note 
m these words: " Conuct but I would have a door open to 

TwftfftS ! if ,hf} f,pllin ,kir U)ni ' K{ by and 

Tbelfoef ommissKmer. to whom the papers then 
w,o!f Special Commivsioner^ note : 

T ) ,c,f ,hc : re,8raed 

lot* «rtikrrcnt oficer. who aaorcbngly retained the name 
of A . recording in the column of the summary settlement 
Matrmerit headed "Abstract of the case", an abstract in 
Kngfoh of A"» statement, which was as followsI am 
rotnlcd to half and tho* two"-that is. ,1/and S- 'to the 
«he, haif . I want the settlement of the whole 
tafoala. \\ hen the sharers cune back, if they pay up what 
they owe me. I will wrilingly give up their share.” Follow , 
mg the summary settlement the sannad was granted to K, 
and his name was entered in Usts I and II referred to in 
I ,be J 0od . b ti T a Aa 01 im S M ,e ‘ u,n *»l»«l»€»ilr. 

and neither K, nor his daughter and heiress who succeeded 
him. ever drifted the right of S to share in the estate. On 
I lbe band, there was evidence to show that K did not 
consider kmvif to be absolote owner to the exclusion of S 
HM.vk the above facts, reversing the judgments below, 
that in the e.«ts which happened K became and was. M 
to one-fourth of the estates comprised in the sanad granted 
to hm. trustee for S. and that the appellant*, as representa¬ 
tives of.Y. were entitled to recover one-fourth oftho*e 


If A* became a trustee for Jon his return, the facl that 
the sanad was granted to K akme would not deprive J 0 f 
his rights. The grantee under a sanad of that description 
takes subject to trusts which have been validly created 
{Lrd MtiKjgiifH.) Hasan Jafar v. Muhammad 
ASRAki. (1899,261. A. 229 = 26 C. 879 a 

40. W.N. 65=7 Sir. 660. 
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OUDH--OUDH ESTATE-(Co*/./.) 

Sunud holder of-Trustee of beneficial interest 
for others- (CnaJ.) 

Possibility o» his being a. 

-A pcrs* who his teen registered as a takkdar nndet 

Act 1 of 1809 ami his thereby acquired a tahikdari right in 
the whole property may. nevertheless, have made himself a 
trustee of a portion of the beneficial interest in lands com 
prised within the taluk foe another and be liable to account 
accordingly (1%). 

As tire Courts below hid decided the case merely ape* 
the ground that the defendant (the registered talukdar) was 
protected l>y the sunnud, without adverting to S. 15 of Act 
I of 1X69. or inquiring whether, notwithstanding the sum¬ 
mary settlement, the sunnud and the statute, the defendant 
had in any ami what manner agreed or become brand to 
hold tlie villages comprised in the settlement and the >un- 
nud. or any and what part thereof, or the rents and profits 
there.-f. or any ami what part thereof, in Crest for the 
appellant and another, or either and which of them, their 
l/»dshi|n remanded the case for the- trial of that issue. 
(Sir B<trHfi Pwitk.) THAKOOR II.IRDEO BUX r. 

Thakoor Jawahir Singh. 

(1877)4 I. A. 178(196.197)- 3 C. 622(637 8)« 
3 Sar 701 Bald 218 = B it J’s No. 45 3 Suth 427 
-Although the title conferred by the British Govern¬ 
ment. after the general confiscation id the land of Otah. is 
absolute aud over rides all other titles, nevertheless the 
grantee under the Government may by an express declara- 
lion of trust, or by an agreement to hold in trust, constitute 
himself a trustee. (Sir Retort P. Crihr.) THUKUR 
SHIRK BAHAUOOR SlNCH f. TH'KL'R VIN D.SRIAO 
Kuar. (1877) 3C. 645 (652)-3 Suth 472- 

3 Sar 769 - B & J.'sNo. 47(Ondh) 

-.A person who his been registered as a takqdar 

under Act I of 1869, and has thereby acquired a laluqdari 
tight to the whole property, may nevertheless have made 
himself a trustee for another of a portion of the beneficial 
interest in the lands rompri-ed within the estate (21). (Mr. 
Amur Ah .) NaND RAM KUNWAR r. !st>.\K KDNWar 
(1926) 54 I A. 5-1 Luck. 583 (1927) M W N. 21 = 
4 0 W N. 80 - 31 C W. N. 485 45 C L. J. 282 - 

1001 C. 485 - 25 L W. 751 - A I. B 1927 P. C. 8- 

52 M L.J 497 

KECOCNIHON OF. 

- Si. 10 11 ef Alt / cflWl tutor tu. 

It has been held that, notwithstanding the strong lan-ur, 
of the Oudh E'tatev Act of 1869. and in particular the 
enactment in S. 10 that the Courts are to accept the lists 
framed under the Act as conclusive that the persons includ¬ 
ed in them are taluqdars or grantees, and those of S. I] 
the Coarts may nevertheless go behind the Act to the extent 
at least of recognmng trusts, and may give effect to benefi¬ 
cial titles is distinct from the statutory title under tl* Act 
(217). (Sir Arthur IVi/m.) Ul. Sheo Per tab Bvha 
!>UK SlNCH r. ALLAH VBAD BANK. LTD. 

(1903)301. A. 209 = 25 A. 476 (491)-= 
7 C. W. N. 840 = 6 Bom. L. B. 883 = 8 Sar. 535* 
13M.L.J.336. 

Widow. 

- TrmUt hr uJoft. J uu-EtiJtnft. 

The defendant was the widow of one B. who died with- 
out issue on 12-11-1857. The plaintiff claimed to be the 
adopted son of /?. the allegation Icing that he was adopted 
by the defendant on 25—1-1858 in pursuance of a direction 
to that effect given to her by her husband. B. In May 1858 
a summary settlement of the suit estate was made uith the 
defendant, and a sunnud was granted to her. The plaintiff 
alleged that the defendant had constituted herself a trustee 


OUDH-OTOH ESTATE—(Ctwtf.) 

Sucud bolder of-Trustee of beneficial interest 
for others-(CV*tf.) 

Widow—( cw/.) 

CO his behalf of the suit estate. The qnestic* was whether 
there was evidence to show that the defendant had declarrd 
bend: or had agreed to be a trustee on behalf cf the 


Two letters were relied upon by the plaintiff in support of 
his case that the defendant had so declared herself « bad 
so agreed. One letter, which was written by the defends 
to the plaintiff, contained a promise to put him in posses¬ 
ion of the estate on his becoming of age. The seccmd 
letter, addressed to B. between whose daughter and pfairtiff 
a marriage was arranged, was to the same effect as the 
letter addressed to the plaintiff. 

HtU that those letters, if proved, might, coupled with 
surrounding circumstances, constitute sufficient evidence m 
which the Court would be justified in holding that the drfa- 
dant had declared herself or had agreed to be a trostee 
on behalf of the plaintiff (652). (Sir Retort P. CM* ) 
Thakur Shirk Bahadoor Sinch v. Thakurais 
DariaOKuar. (1877) SC. 645-3 Suth. 472 

3 Sar. 769 - B. 4t J.’s No. 47 (Oadh) 

- Trut!ft fur fur feus cfhuitoH.fi riU-Eriiw 

M. an Oudh talookdar, left a will which provided lot the 
succession to the ulook of each of his succeeding wives after 
the death of her prior wife. and. after the death of all to 
five wives, for the succession of one S. 

On the death of A', a summary settlement was made "dh 
*• of his widows, on 2-12-1858, and a suanod •» 
granted to her on 15-3-1861. followed by the eotry of bet 
name on the first and third list* prepared under S. 8 of Art 
I of 1X69. In a suit by the appellant, another widow \ 
the question was wheiher. notwithstanding that the kgaJ 
title was thereby conferred upon R, she had so ccodtfed 
herself that she must be deemed in equity to b: bowf » 
hold the estate in trust for the purpose of carrying 
effect the provisions of her husband's will. 

The evidente showed that R had all along, certainly Wj 
April. 1856. to the lime when she obtained the an*, 
herself out as claiming the estate under the trims ol ® 
husband's it Without the will R and the 
would have 1**, ordinary Hindu widows, and R « odd * 
have been in a position to claim the sole benefit of th<^> 
settlements and of the sunnud which were panted »*• 
Further two important documents to which R was» PJ 
were inexplicable except on the supposition that she 
abiding by the wiH. which, on other occasions, she exp*** 
set up and successfully used as a defence to her pos*®*' 
HfU that R had by her conduct constituted hfl** ■ 
<quity a trustee for the puroose of carrying in!° «■** - 
provisions of her husband’s will, and that the appefl* 
entitled to succeed to the talook after the death of . 
(Sir Ritort P. Cclhtr .) THAKURAIN RAMANUND 

?■ Thakurain RAGHUNATH KOER. , _ u , e 

(1882)9 LA. 41 = 8 C. 769 (781 2)= 11C. 

4 Sar. 316-B.& J-’iNoso' 8 ^' 

Taluqdar of. 

- (SetJtc OUDH— Ol'PH ESTATE—SUN UD^O. 

OF AND OUDH—Oudh ESTATE-VILLAGES cor** 1 
IN.) 

-Lease by. Sef LEASE-OUDH TAKUYA*- 

-Maintenar.ee of cadet of family—Grant of Y 

comprised in taluk for-Duration of-Revtooe p»J»J 
villages granted-Liability for. Stt HINDU ^ 

Maintenance-Grant for-Oudh talukdar 

(1896)23LA- 64=830- 
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OUDH-OUDH ESTATE—(CW^.) 

Taluqdar 

" Sui frefriftjry n-kt in riflagt KtU S, rtlatirt, t f. 
undtr p re r */,..* mu nt, n,,n« attardan/t M/4 AW-r 

at BnliA Indian Ais.viatian af OuJk—Cauttnm.*— 
Suit in rant Caurt^JuriplutiaH—XIaiH'iwir—Pn. 
men! made auattaunt cf 

Where in Oudh ^proprietary rights in a tillage were 
held by the relatives of a Talukdar. who held superior pfl , 
prietary rights in it. under the provision for maintenance in 
accordance with one of the Rules of Practice. fumed Ik the 
British Indian Association with regard to suits instituted 
and decrees passed therein, dated. ’3rd September 1867 
n:.. "This class will remain in poison of what they 
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actually has* at annexation or rrnl-fee " during their hfe-, « use property fo, |i fc un , rr 

lime but subject to payment in the second feneration of 25 «•* other person hid pieviJl Zl ^" 
per cent, to the Talukdar. and in the thud 50 per cent, and 1 Sk„., mItra (W 

Will not have transferal richr< If »«k ... .k-lflttUV Ki r * J, ' SK| ^AR. 


OUDH—OUDH ESTATE—{CV«y.) 

Taluqdar ct-^Cantd.) 

s5SS2aa%.t:tii 
™tsi* ts^ws’-'tss.« 

sSSSS-"-? - ■« 


Will not have transferable rights. If t«h person* pa, the 
Government Revenue. plus |0 per cent, to the Talukdar. 
they will have heritable rights in addition." 

l/t/d, that the bulk sum out of which the percentages 
were to be struck was the assumed rental, of whkh 50 
per cent, was the Government Revenue. 

l/t/d aha. that it was not within the province of a Rent 
Court to determine whether maintenance was or was not 
payable; and consequently that certain payments made <• 
account of maintenance to the resident by the Corn of 
Wards which represented the appellant during his minority, 
could not he opened uo by the appellant i„ suit brought in a 
Rent Court by him after he attained his majority. (UJ 
skaw.) Nawah au Khan ». Wahid au. 

(1909)371.A. 12-32A 92-130 C 74- 
12Bon.LB. 161 5I.C. 156-11C L.J US 
14 C. W. N. 237 - 7 A. LJ 41-20 M L J 195 

- Suk-irllltmut far lift—Grant al—Bimdiuf Mura 

if. an mat ner. 

Upon the construction of a letter of a deceased tahkdar. 
kt/d thut the appellant was entitled to a viUvettlemewt f« 
life and that it was binding not only upon the leased. Ut 
also upon his successor. ( Sir flaruti Ptatatk ) Kl'HNA 
NUHI) MlSSKR 9. THE SUPERINTENDENT OF EXCVM 

BK.RED Estates, Mahdowna. (1879) 3 Sctb $49 . 

Bald .278*1 & J'iNo 69(Ocdb) 

- Undtr-frofridor (fukktadar) rigkt- Pouauam 

at frafttfy Mlk-Dtnial a/ rifkt af-EHoppat^Kemt 
/ram ft nan m pan/wan-Ateepta-tt H—Pfttt—i/ttut 
Prclili—PaiHiiian—ftrtrttrf af—Bar af. 

The question was whether the appellants were atoned 
from denying the 1st respondent s right to bold the 
villages for life as an under proprietor without power of 
alienation. 

The 1st respondent was the second wife of one B. The sole 
basis of title she could found open was a compromise of the 
year 1878. Uuder that compromise. S. the then wife of B. 
was the only person entitled to possession of the suit pro 
petty as an umler-prcprietor during her lifetime without the 
power of transfer and sale. On the death of S her rights 
came to an end and the 1st respondent, the subseqKntl, 
married wife of B, had no rights under the compromise On 
the death of S. and after the marriage of the 1st red¬ 
den!. the latter took possession of the property and re¬ 
mained in possession for a period of 8 year*. She obtain¬ 
ed a mutation of names, and paid rent to the talukdar. that 
is, the Court of Wards in charge of the appellants esuie 
the Court of Wards taking thelrwl from the 1st respondent 
evidently on the mistaken asyuaption that she. another 
wife of B. was possessing the jfroperty on the same’ title as 
her predecessor. 

Held that the appellants were not.cn discovering the 

mistake committed by the Court of Wards, estopped from 


(1924 ) 51 IA. 326 - 46 A. 728 AI R J924 P C 

172 ‘JEJVS K m2 

, L *• »69-821 C. 916- 47 M L J 591 

af—Jtigkt uf ** +*"""-**•**** h-Stllmpaudt 

Stress 

sggssss 

-wSSSSS?*" n- 

aUZi’ZSS't+Zi 

1 sar?** -coUw 

-Will by. Set Hindu I.aW—W in nlm.. 

*«■ — Sf^f* 

Transfer of. 

madtt p, t ,. 

•^StuSlSS^H SES?. *** e M ordinary 

£St?S» 

Villages comprised l D . 32 
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OUDH -OUDH ESTATE -{CmtJ.) 

Villages comprised ii-(CY*A/.) 
gi.tircil—liaWlity fi*. Sit HINDU LAW—M.UNTE- 
nance-Grani i ok—(Hum t.uookiur. 

11896) 231. AM-23 C. 838 
-Mortgage with |»rvi-"kn of—Kit t.narrs in vim¬ 
s'' mortgaged—Mortgager’' purchase of-Kctlnnptkfl of 
motigagc—Hut rigto>-TalouMai’s light to. uv payment 
«.i purehave-money paid by mortgager. Sit MoRTGAGE- 
t.M'H(t'Cll Ak\ MORTGAGE— MORTGAGEE UNDER— 
ITkt HAM BV-flUDH TAI.OOK. 

(1879)6 I. A 145 (153 4) = 5 C 198'204 5). 

- PrafriHary n~kt in-Sul -■* /.w 

frielery ngkft-Rftuf.« /.W ,f-Grant af-Cmdiltanf. 

The plaintiff, claim that, if they are proprietors thej 
haw at all went* a '«i. proletary light; and there are 
'»» in which it woukl he quite ja.t and pr.jprt to aQo« 
one who come, to claim recovery of tillage.« the light to 
a Httlement in village., r* the ground of a proprietary 
right, to maintain upm the same fart, that he i» in effect a 
sub proprietor; hut this if not wh a care. The quetko 
of sub-proprietary right i. entirely irrelevant to the relief 
claimed in thh Miil. which i> for a declaration of light on 
*hicb to found a mutation of Damn in order that effect 
may be given to the dealing, with the otate by the plain- 
tiff' (567). (Lard HM.nu.) B.4BU Ram SlNGH >. 
Deputy Commission™ ok Bara Banki 

(1889) 171. A. M -17 C. 444 - 5 Sar 486 - 
B 4 J * No. 116 

*- rifkl, tn—Rirkl 

tY w/ ' kfoiMMu*,*— 

Pi 1*1 rl—oirlXmiHJtn t*t<u<t-U,,i(j C( ,i/ a /,. 

Aiw-r M kitft rig*/ /•'. an SMSttt/<mt*. 

On 4-3-1556 the then Rajah of an 0»ih takvok 
borione. from the plaintiff a sum .4 money, and as a 
security for that ««im. executed. a feu week' after rhe fct 
annexation of Oudh. a mortgage by .a, of conditional .ale. 
by which he made a conditional .ale to the plaintiff of (out 
villages, which were part of the .aid talool wi'h all the 
four boundaries and bill Zemindary tight. 6*’ period of 

1 *?"■ .TV"’* 

4—3—1860. The deed of mortgage wrat on to say: ‘ The 
anon-named creditor is allowed to take pov^sMiofthe 
afon-.aii! villages, to pay the Governrrent revenue, and to 
approprule the surplu. profits to his use in lieu of interest. 
Nether will l have any claim to pro6tc, nor w,n the cmlifcr 
have any claim to interest. I shall be entitled «o get hack 
the deed when I pay the money at the stipulated period." 

At the summary settlement which thT Biitbh Govern¬ 
ment proceeded to make upon the first annexation 
province, the plaintiff applied to have the settlement of these 
four villages made directly with him. That settlement was 
not completed until 4-6-1*57 ; and. when made was 
made to endure only for the time during which the olairiifl 
woukl be in possession of the villages strictly i„,be char 

^hyedemptiw^ofihe 

*• **!«*• h- -w 

ment. the respcralent was in * 
pbnt^s attempts'o aswit his rights ^recover pj£ 
s on were unsuccessful, and he was directed to ui« his 
claims at the regular settlement to to thereafter £de 


OUDH -OUDH ESTATE—(CVntf.) 

Villages comprised In -(Conti) 

Accordingly when the settlement was in propea, the 
plaintiff fced the suit out of which the appeal arose claim- 
mg to be entitled to a sub-settlement of a sub proprietary 
right in the four villages. 

HrU. reversing the Court below, that the grant b] 
the mortgage deed of the birt Zemindary interest shoakl be 
treated as the conveyance of a Sub-Zemindary interest; 
that the 4 villages were at the time of the settlement pro¬ 
perly treated as still in the talooka in question settled with 
respondent; and that the plaintiff’s claim to a sub- 
settlement was valid, but that it was to be without pee 
yadke to the right, if any. of the respondent to malikana at 
a rate not less than 10 per cent. (14-5). 

Qutn whether if the interest created were no* io the 
strict sense of the term a sub proprietary interest, the case 
m I.. R. 4 I. A. 198 would not have justified a sublettk- 
ment Of it (14). [Sir Jam„ W. Cahill) COURI 
SHINKER : THE MAHARAJAH OF BULRAMPORL 
(1878) 6IA. 1 B 4 C 839 - 3 Sar. 873 =3 Soth. 667 ■ 

B. 4 J'l. No. 63. 

ODDH-BEOISTBATION BULES OF 1862 

- Rep it r then ef [if! dud in aeeerJanet 

Validily—Attendance ef Repitrar el pantcr'i km. 

The question was as to the legality of the registratk* of* 
d«d of gift. The objection taken to the instrument «as that 
it was not presented at the office of the Registrar, bet 
that the Registrar was sent for to the executant’s reside* 
where the deed was executed and registered. The eiecaunt 
■as a purdanasbeen ; and the mode in which registration 
was effected was in this manner: She sent for the paigua 
registrar, and he attended at her house. Her boose JJ* 
near the office of the pargana registrar, and actually w 
(he very tillage which was the subject of the gift- 
registrar having attended her. and having the deed acknow¬ 
ledged in his presence, word for word, by theft**! 
party and having examined it. it was handed to him Re 
legislation. Tbe sole objection to that registration « 
that the grantor did not go to the office of tbe p»'£J 
registrar, but that he came to her, and received the 
and copy at her house. , 

Htld that the regist'ation was effective, complete* 
full, and that the deed ought not to be disturbed on tb* 
account. 

The registration, in fact, took place at tbe office of 
pargatu registrar, though the officer attended to tecei« J 
deed, to receive iu acknowledgment, and to compare^ 
deed with tbe copy. He brought it all to his owe** 
ard the registration is. in fact, the recording of that ccff 
in the office of the pargana registrar, all the oth« 
provided by the rule having been otherwise 
(22). (Lard F,n Gerald) Majid HOSAIN r. 

MAT FAZL UN-NISSA. (1888) 16 1 A. 39“1 6C ** 

ODDH-REVENUE AUTHORITIES W-S® 1 * 1 
BEFOBE-SCOPE OF- 

- Title te trcftrif—Lanhardankif tf it-Aft* 

Hen ti la. _. ^ 

The resoondenu claimed to be entitled, as 
to ooe moiety of a village in Oode, with its . 

hamlets, and to be treated accordingly in thy^^ 
then in prop e». The title asserted by tbe 
was that the village had originally belonged to t«uP e "j e 
grandfather; that be had a daughter, who lefttwoscc-s 
father of the original appellant and the father oft* 
pendents, who as his representatives, were the prop* 
of an undivided moiety of the village. It «s adnn^- 
hardly disputed, on tbe part of the respondents ,6 ’ ^ 

their great grandfather’s &atb.hi$ widqw * 
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°™I? EVEN0E AUTHORITIES ik-suits 
BEFORE-SCOPE OF-{tW.) 1 

her death the lather of the original apodlant. and after kit. 
•he appellant, had been regiv,^ a> STpe^,* 
for the revenue aaeaed. from time to tinethe village 
arvdso far.the ostensible propriety of it. Hot it .as 
insisted that that was merely an arrangement fo, fkal put 
poses, and that notwithstanding the reaMratioo in the 
name of one member of the family on briuif of lhe 
both branches continued jointly to p»xfe tf* vim-*^, 
to enjoy the revenue. of it. 

/A-W that a soil so fiamed. though tried by the Revenue 
au bonnes, and .n the course of proceed^ for effecting a 
settlement of the public revenue, did not, in the Piotin, 
of Oude, merely determine who was to be Lmmljrda,. or 
the person entitled to engage for the payment ..f revtnwe, 
eaving the party excluded a remedy in the Ciwil Oort., 
but that such a suit involved a linal adjudication on the 
question of proprietary right (404). (S„ Jam, W. 
CM) hydek Hussain r. Mahomed Hussain 
(1872) 14 M I A 401 -17 W. R 185-2 Suth 539* 
3Sar l« B * Jr No. 12. 
OUDH—REVENUE SETTLEMENT IN-COM 
PLETION OF. 

*- fini\ng a* t»-Fact or Law. Set C. P. C. Q» |90» 

S. 100—Oudm—Revenue ScnuuiEin in. 

(1873) Sup. I. a 237(240) 
OUDH—SETTLEMENT IN, 

PoMession-Weight to. 

-Duty ol settlement office^ to me great. k>i. H 

AMEER Husain khan i. abdul Kaheeu. 

RAJi No 13 (Ondhj 
Bight to. 

- Proprietor net hang hahnlijatdar ku au-n um< 

unAtr Hah!* Gmrnment—.lMumim — Kahthfatda, 
**dtr native Caver nmnl a,-Right, af 
The mere fact that the praetor of a table at the time 
of the annexation of Ou'lh had not become a kabufcyatdai 
in hi. own name under the native government don r,< 
disentitle him to have a rottlement made with him after ihe 
annexation of the Province. And the fact that a perron 
had entered into the kalwliyat with the native government 
as ma/umin and not in the exerche of any prepietary 
rights don not entitle him to a rottlement. THAKUR B» Nl 
Singh k. Raja Behari i.al B & Jr No. 16r0udh) 
Sutnettlement 

——Claim to, <ti under Prop,,etvr-Onn, j„ (4ft 

Presumption. 

In order to entitle a perron to vib-vettlement it b neces¬ 
sary that he should prove that he. or tome person under 
whom he claims, had within the prescribed period held the 
lands as an under proprietor under Ihe taluqdar. It is not 
sufficient for the claimant to show that he had been a pro 
prletor of the land (of which a subsettlement brought) 
by a title adverse to the taluqdar. and that ahbeugh he 
might have Iwt his right to engage foe the Government 
revenue, under the peculiar laws that had prevailed, it b to 
be presumed that, having once had the better title to the 
land, he has nevertheless a right to a rob-wttlement still in 
respect of that land. SAIYID MlR Wahid ALl ? Ravi 
SADHA Bibi. R & j * No 34 
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Sadha Bibi. __ 

- Right tv -Cvn/iuotivn and re-grant tv defendant— 

PlomtilTs right in (tie of—Atfuieuen'e hj defendant f„ 
II ytan—Admiuim ,f ptainlifT, right ty defendant', 
anterior -Etfeet. 

At the regular settlement the plaintiffs claimed to be 
settled with a* under-pcoprieton of the village indimte 
The defendant denied the plaintiff, right to sub settlSnt 

aio 


OUDH—SETTLEMENT DJ-(Conld.) 

Sub mtlesnent—(£W./.) 

^ -WTMSHTA Rank SETH JANKIPRASHAD. 

R & Jr No. 30(Oudh). 
Onder propnetiry right In land in 

~~A/ean,ng of 

19 M. L J. 442. 
Under proprietary lettlenicn, 

prielan MUlmr*, «' , |i P <or under-pro- 

defendant** talaq bd-mvenM^ *' fhin 

«*«t qZh JZET? pronoumed by ,| IC Settle- 

senses, sun k z: 

••ana ,0 the SS!' ^ W mJ,i - 

revirod uma “ //r/dthxt cl I*' (cnt -on the 
learo- Z -^‘"Permanent 

»e*nt that Ibe reiation of bndlofd n °‘ have ^ 
created between the na,t.L j ** 'o be 

and wa* f f . 1 . Thc dw,w W1 » ■.«!»! to be 

“ssifgll 

"^Lu,. 1 I , f c sa ; 

19 M. L J. 449 


CIRCULAR ORDER, 


OUDH - SETTLEMENT 
W-l-1861 

^act^sof hmitatic. though faSTSH^ST" 

bemghea^o ZZiLl 31 ? 

” ,,n ’ ^ i«“ f Sir ,n 

stilus 

^ss^&iSr^sSjS^ 

/, C oS^T S,NCHt CopAL Pandas JAH 
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OUDH - SETTLEMENT CIRCULAR ORDER. 

29—1 -1861 - (tVafc/.) 

--S. *'/ tf limitation in. ft 

dl Hr/ t\K* — .Iffliiji/ltty /.> ikiahUjfi. 

The »«tl* treated .i' *4 limitation in S. 24 of the 

Chief Commi**i«»oerV Circular Older <4 29th January, 1861 
apply t" all l«t tenure'. If a *luinkallap he a bin tenure 
they apply to it; if it lie n«< a birt tome they do not apply 
to it. ami it follow* tbl there i* no term of limitation in 
the regulation applkaNe In *lunkall.ip> (20). 

The lulint* referred to by the Judicial CiMwiaw 
draws a dMinction in lefeietwr to the appfeatiuo of the 
term of limitation (a* it K called) lo bin Move*, andi«. 
tenure* in the nature of shankallap, which are to *«me ex- 
tent different from hiit tenure, and are framed to lie held 
at the option of the taknkdar; but their l/xibhips find no 
such distinction in the Circular of IW»1 (20). Sir Rthtrl 
CJh(r). sir Maharajah Dkig Kijai Singh t. 
Copal D.\TT PaNDaY. (187917IA 17- 

6 C. 218(222 3)-6 C L.R. 146 = 4 Sar 117= 
3 Sutb. 715 41. J 144 • R. k Is No. 62 (Oudb) 
OUDH ACTS. 

APPEALS ACT XXXVII OF 1867. 

CIVIL COUKIS ACT XXXII OF iWl. 

Courts act XIV of ini. 

ESTATIS ACT I OF ISW. 

Estates amending act III of 1910. 

Land Revenue act XVII or ib76. 

Laws act XVIII or 1876. 

Kent act XIX of 1868 . 

Kent ACT XXII of 1886. 

Rent act amendment act III of 1901. 

Revenue Courts act xvi of 1865. 

Settled Estates act. 1900 . 

SUB SETTLEMENT ACT XXVI of 1866. 

Talookdars’ Relief act XXIV of is70. 

Appeals Act XXXVII of 1867. 

■C mmniimr—Rnirj tf F manual CmmiiiitntPi 
inAgment—Jniiulitlitn—Order njeehng apflieatitm for 
reties—Appeal It Prity Ccnneil frm—Leave fr—Grant 

It was never the intention of the Lccblatare in enacting 
Oudh Appeals Act XXXVII of 1867 to enable the Chief 
Commissioner of Oudh to refer to the Judicial Commissioner 
an application :o review the judgment of the Financial Com* 
mivionei and to decide whether the Financial Commis¬ 
sioner had pa*ed an erroneous jalgment or not. The 
Judicial Commissioner ha* no awthoiity whatever to inter¬ 
fere and decide whether or not an application for review of 
the Financial Commissioner's judgment shook! be either 
granted or rcfu*ed. He hasahono power to allow aw 
appeal to the Privy Council from a decision pronounced by 
him refusing an application to review such a judgment. 

Nehaluddin v. Ahmad Husain. 

R ft J’s No. 39. 

Civil Courts Act XXXH of 1871 

-S. 4— Ctmmiuicner—Detain tf. affirming that tf 

Stl/hmcHl O/Fur— Prhr Ctmneil appeal fran—Right tf. 

By S. I of Act II of 1863. the right of appeal to Her 
Majesty in Council was limited to final judgments, decrees, 
oi ordeis, made on appeal or reunion by the Court of highest 
civil jurisdiction. By S. 15. d. (3) of Oudh Act XXXH of 
1871, an appeal from a decree of the Commissioner, when 
an appeal was allowed l>y law. lay to the Judicial Commis¬ 
sioner ; but hy S. 4 of that Act it was enacted that if the 
Court of fiist appeal confirmed the decision of the Court of 
first instance, such decision should be final. 

In a case in which the Commissioner had affirmed the 
judgment of the Settlement Officer, held that, though the 
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Civil Courts Act XXXII of 1871—(CW.) 
decifiow of the Commissioner was final within the meaning 
of S. 4 of Oadh Act XXXII of 18/1. he was not io the 
particular case the Court of highest Civil jurisdiction in the 
province within the meaning of Act II of 1863, and that be 
■as rxx competent to grant leave to appeal to the Privy 
Council again'! his judgment. 

If the Commiv-kwr had reversed the decree of tbe Set- 
dement Officer, hi* decision would not have been final, be¬ 
cause an appeal vocld have been preferred against it to tbe 
Judicial Commissioner. (Sir Bam.i P/ai«k). THAKOOR 
HARDEO BUX r- THAKOOR JaWAHIR SlNGH. 

(1877) 4 I.A 178 (183)-SC. 522 (627)- 
3 Sutb. 427 = 3 Sar. 704=Bald 218= 
R. and TiNo. 45- 

Courts Act XIV of 1891. 

-S. Appeal in tarn falling undtr-Hetriut •/, 

h .UJitiMjl Juiuial Ccm mi aim r alone-leplitj "• 
Where a case falling within S. 8 of the Oudh Ccmrts Act 
of 1891 had lieen heard on appeal, contrary to iu provident 
by tk« Additional Judicial Commissioner sitting ato*, tbe 
Piiry Council >et aside the judgment below and reminded 
theca* to be tried by a Court properly constituted » * 
coedancc with the provisions of that section. (L*r4 HA 

W). Ganga Bakhsh Singh r. Daup Singh. 

(1901)28 I A. 181-24 A. 13-5C.W.N. 78. 

8 Sar. 139 

• 

Estates Act I of 1869. 

(Steal,, OUDH-OUDH ESTATE). 

ADOPTION. 

- Adopted sm-Smamtn tf-Sthemt a, It-Atl1“ 

tf 1910-Didimtit*. ., 

Tbe result of the alterations made by the Act of IWJ 
that adopted sons, whether in Hindu families or othe- 
wise. being thereunder separately introduced into tbe *• 
cession. "Sons” in cb. 1.2 and 3 of that Act do not W* 
adopted sons, although a change in the general Hiod* U 
of Succession rmulu from the change in the Act. W* 
the Act of 1869. Hindu adopted sons came in either» 
under the first three clauses or under cL ». «>* ,aMer T’2 
lorefy credible. Under that of 1910. all sons adopt* 
men come under d. (4) and by widows under d. (/)•*“ 
resultant alterations in general Hindu Law are debt*™ 
and are considerable. (Viumnt Sumner.) 
Raghuraj Chandra v. Ram Subhadra KW”* 

(1928) 55 IA 139 = 3 Luck 76 - 6 OWN- JJ. 

26 ALJ.609-108 LC.673 = 30 Bom.LB- «» 

32 C.W.N. 1009-AIR IWj*!. 

66 * 

- Anthtritf ftr—Writing—Regiririlii"—Ne<n*ft'j 

Writing hy xktth authority it ttertited-RtpH^ 

— Neeeuity. .. w. 

Oadh Estates Act I of 1869 requires ibe^'J 
which an authority to adopt a son is oerdsedW* 
pstered. It also requires the authority to t* mjw - 
it does n« require that writing to be roistered. ^ 
of 1877. S. 17. which does require authorities to adopt, 
to be registered, expressly excepts authorities ^ ^ 
by wDl (57). (Led Maenaghten). BHAlJA W" 
Singh r. Maharani Indar Kunwar. r . rB 

(1888) 16IA.53=160.556(662)^6 8*r- 

Government of India's letter of i wh 

OCTOBER. 1859. SET out IN. ^ 

- See Oudh—Oudh estate - Letts* of 

OCTOBER, 1859. 



3349 


THE PRIVY COUNCIL DIGEST 


OUDH ACTS—(£W/) 

Estates Act I of 1869-(CW) 

Lkcal and equitable estates. 

— •f-htoimtimb.ii 
The Oudh Estate. Act iot.oduces a mode of tenure more 
nearly resembling the English piiocipfe of distinction bet- 
^ «P«uUe c>iaits(](o). (L,i //.JW) 
Muhammad Imam Ali Khan r. Sakdar Husain 
Khan. (1898) 25 IX 161-26C. 81(89)- 

2C W. N. 737 = 7 Sar 432 
Personal law applicable under. 

-Lavas it txuti afar intuit* ku /, K- duidtd. 
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OUDH ACTS— 

Estates Act I of Utt-ftW/.) 

succession tm>ER-<ew/.) 

THIS ACT. S. s—Lisr 2 PREPARED UNDER 

_Li.,. J"f' S1 " Ck 372 

-KvkZt in CT,m ’ 1 in<,,ld iMinlA.1 

0,D “ 

•fc' Cac/Wo/ //M*. •*' /•»/*/• 


:—•* Am /, A J/iiJtJ. I Act» I of 1 Ufi ar.l Hi |0.n ...... 

In C0 " slni ‘ n 8 ,f * Acte of 1809 and of 1910 the personal | «c arUtrary a*! un»aluj l '"* ***** *■> fatt 
* applKai)lc is the CCrsonal lav ic it dart r ~, n tL .c , .. . ***** all taluk. 


law applicable is (he penowaf law M U at the lime 
when the qu«tion in the sort has , 0 be decided. (I’imu 
J TO ")' TSWARI KaCHURAJ CHANDRA K.tNi 
SURHADKA KUNWAR. (19281 55 1A 139- 

, Mr l Lack 76= 50 WN «3 26ALJ 609. 
1081.C. 673 - 30Bom LB829 - 32CWN. 1009 
A I R. (1928) P. C. 87 - 55 M L J 778 
SUCCESSION UNDER. 

-—(Cases not noted under lbs head will be found 
under OUDH-OUDH ESTATE-SUCCESSION TO; aad 
under this Act. Ss. 8 AND 22). 

-Adopted «>ns~Successkn of. Ay OUDH ESTATES 

act ok 18W—adopted sons. 

(1928) MIA 139-3Luck.76 


-- Co / laltul—Fighl » f , during widrar’i hfeUmt — 

Spc. suenaioai*—Avw dultnng hu n C it Utmtttd am 
uidsu'i dnUk—Eiut—Trtmf/r >t intmu t r 4im 4 /,„ 
dura and ktftrt tuJtfni dmtk—Vi/idilf. 

Under the Oudh Estates Act the mccok* to col- 
laterals opens c* the .leath of the widow jiM * under the 
ordinary Hindu law. During her lifetime, the presumptive 
reversioner has. therefor*, no more than an expectancy. and 
has no interest in the property of the last male owner which 
he is competent to transfer or bind. The poritiow is not alter- 
ed by the fact that the next reversioner has. prior to the 
date of a transfer of his interest, obtained a decree declaring 
that a will, alleged l»y the widows of the last male owner to 
be the will of their deceased husband and to have aulho 
rised them to adopt, was void and invalid, and that the 
next reversioner was entitled to succeed to the properties of 
the last male owner on the death of his laM surviving ■ jdow 
Where, after obtaining a decree of the Deputy Cow*, 
sioner to the effect above Mated and tefore the death of the 
last surviving widow, the preemptive reversioner purported 
to sell half the estate, declaring by the sale deed that when 
he succeeded he would put the vendee in proprietaiy posses 
sion, htld that the transfer was inoperative and ineffectual 
to pass title to the property. (Sir Lnnnu JtmUmt). 
HARNATH KUAR *. INDAR BtHADUR SlNCH. 

(1922) 601 A. 69 (74 6)^ 451A 179(182 3). 

9 O.L.J. 652-37 C L J. 346 AIB 1922 P C 403 = 

9 0. ft A L B 270 -27 C W N 949- 
6 P.LT. 2S1-8P.LB.237-33M.LT. 216- 
18 L.W. 383 = 26 0. C. 223-711. C 629- 
44M.LJ 489. 

-lists 1 and 2 of Act-Estate entered io-Pre**Ttj of 

talukdar not parcel of-Succession to-Jaw applicable. Su 
under this Act-S. 8-Lms I and 2 prepared under 
(1877) 4I.A.228 (246) = 3 C. 626 (644; 

-Lists 1 and 4 of Act—Estate entered in—Daughters 

—Exclusion by collaterals of—Custom of—Proof of. Stt 
Under this act, S. 8-Lists i and 4 prepared un¬ 
der. (1909) 361A. 126=31 A. 457 (474.476). 

-List 2 of Act-Estate entered in-Successicn to- 

Family custom of-Inquiry into-- Propriety. Su UNDER 


■*» **»*» -■sciiivi,; “irr r ji '**■ 

32 C. W N 1009- A . I R 1928 ? C BU 

_ Tenure introduced b? 6 M 1 J ' ^ 


IMAAfor. 1839—//,, /_ 

n ^* ** "»Jc within the time. 

W«e it can'be J J ^ 

tight the taUkda, fod^ the 

to"***, the res. SZ^TL'l 
Dwarka Prashad Singh. ' ' (1913/40 t 

List, I aid 2,f an. " ***">* 

,K- K,n,k nf umbtr ,nc 'eiHd to 16 j n 

isXtUss 

-cepied.hc Kingdomof (Jh ihe^l^ 

-^aasrs *d« x°hb“ k ° f ,hc m °' 1 

settlement of Us congested rillaty .K^ ,0 ."' ake a 
«imein July. 1859. ^appeaS hltoeth/'T ^ 


t ,. ' re- 

wen finally settled 

K» «ti «he 13th cf *“ no * !i ^ by 

A^ss^-ssas,-;- 
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OODH ACTS—(tW./.) 

Estates Act I of l869-(CV*tf.) 

SKIK-N'MCW) 

villages. He *i'llm* in possesrioa of x.nr villages when 
Act 1 of I W) was passed into law. Later >* he acquired bj 
purchase several other properties. A"s name was entered in 
the List* prepared under the >tatutory provisions of S. 8 of 
the Act. 

Held that the preterites settled with A in 1859. together 
with those nf which he oLtuned posesrioa under dams 
passerl in his favour in the course of the regular settlement, 
constituted an ••estate" within the meaning of Act I of 1K0. 
ami were consequently impartible (179). (.1/,. Amur Alt.) 
JANKI PERSHAD SlNCH t. DWARKA PRA5HAD SlSCH. 

(1913)401 A 170 - 35 A 391 (400)-201. C. 73- 
17 C. W N. 1029 (1913) M W. N. 630- 
14 M L. T 110 -18 C. L J 200 - 15 Bom. L B 853- 
11A L J. 818 ~ 25 M L.J.34. 
- LiVtii—Legatee under hqueit kef• re Ar if 4. 

A legatee in whore favour a l»que>t comes into opera 
tio« before the pacing of Art of I of IMA it not a legatee 
within the meaning of that term in S. 2 of the Act. (Lard 
Mmnagktiu.) Th SKI RAIN Balraj K UN WAR r. RaE 
J AC ATP Al. .SINGH. (1904) 31 I A. 132(143)- 

26 A. 393(406)" 8 C W N.699- 
11 Bom LR 516 1 A L J 384 * 31 C. 359- 
7 0 C 248 = 8 Sar 639. 

- ** J <'S*{ttlU"-C4t*r*mnt', inquiry as 

U ta/ukdars teiskes 4, le-Stalement ky taluk/ar in r,fly 
to-. Will if j. 

That which w.u not a will in the ordinary sense of the 
won!, might, in their LflnbMp’ opinion, have amounted t 0 
a will within the definition of Act I of |«M. ByS.2of 
that Act it is declared that the word ‘wir means "the legal 
declaration of the intention of the testator with re<pect to 
hi' property affeeted kyiku Ail. which he desires to be 
carried into effect after his death." (276). 

One of the documents, dated 14 2l>60. executed by an 
Oudh takookdar with respect to his property ran A' follows:- 

"I. Rajah G. S. Tabohdar of Jubroulee. etc. do hereby 
declare that the Hritish Covernmen- has conferred upon me. 
in perpetuity, the proprietary right in the estate of 
Jubroulee. etc. and has asked for a statement regarding 
the custom of primogeniture, with a view that the estate 
may not be divided. In my family the custom for genera¬ 
tions past has been that the eldest member of the family 
has been considered by all the sharers as the head, to whom 
the other sharers in the family have been subject, but at the 
same time have possessed their right to share in the estate. 
Any sharer wishing to have his share separated on any ac¬ 
count, can do so under the custom of the family. The 
eldest member of the family, who is regarded as the chief 
cannot, according to the custom of the family, transfer the' 
estate to another, without consulting all the sharers in the 
family. I therefore wish that the custom which has hitherto 
prevailed in my family may be adhered to. and not that of 
a single meml*r succeeding to the whole estate." 

The other documents were similar In effect, though not in 
the identical terms. 

//✓/./.that the document of 14-2-I8t0. and the other 
documents, which were very similar, did declare the inter- 
tion and wishes of C. S.. whi.h he wished to be carried into 
effect after his death with respect to all the estates which 
the Government had a.'Sum'd to confer upon him by the 
Sunnud. etc., including that oart which was ancestral, as 
well as that which was granted to him for the first time, 
and that they were correctly described as wife (27*7). 
(Sir Barna Peaeuk.) HURPURSHADr. SHEO DyaL 
(1876) 31.A. 259=26 W.B. 66=3 Sar 611= 
3 Suth. 304 = Bald. 25=B. * J’s No. 41 (Oodh). 


335* 

OUDH ACTS -(Centd.) 

Estates Act I of 1869— 

Section 2-iCentd.) 

-On the 6th of April i860. F, an Oudh talokdax, 

whose name was entered in list 2 prepared und«T the Ad 
I of 18 W. made a statement in reply to inquiries by the 
Government under Circular Orders regarding the women 
of takokdars. It was as follows‘ I am talcokdar of T. 
Whereas the Government has been pleased to ccefer op* 
me the proprietary rights in this estate, to be enjoyed from 
generation to generation, I do hereby request that after nj 
death my estate may be maintained intact and without parti- 
tioo according to Raj Gaddi custom, and that, owing to ay 
not having a male issue. Z. my daughter, shall be coruidered 
entitled to succession and inheritance. But as I have taken 
T from my brother M, and have commenced to bring him 
up and educate him as my son. if he finishes his edocaiia 
during my lifetime and is married to Z. he shall after m 
succeed to my estate as my adopted son." F raadecfho 
replies about the same, the talook being in three districts, to 
which no reference was made to his daughter or T, aad H 
was contended that the reply of the 6th of April waii <* 
intended more than the others to be testamentary; bet iaa 
letter from F to the Deputy Commissioner, daw 
2*1-5-1877. in reply to questions that had been asked, be 
said in reply to the fourth question, which was to gi«tbi 
name and title of any boy who might be his MB«■». 
whether hi* begotten oe adopted son. “ The reply to 
question refers to tbe will which has been submitted »«* 
lacknow di'trict through tbe tahsil of Kursi on tbe 6i of 
April. I860." 

l/eld. that the document of the 6«h of April. )*J"» 
a will within tbe definition in S. 2 of Act I of iWP 
(Sir Pukard Cmk.) HAIDAR AU *. TaSSAOU* 
Rasul Khan. (1890) 171 A. 82-18 0. 

5Sar.529-B. ATI 

-S. 3— Hindu widow—Summary settlement of e^J* 

vrith. and Sunad granting same to her absolutely-^* 
taken under. Stt HINDU LaW-\V|D0W-0W* 
TATF-SUMMARY SETTLEMENT ETC. 

(1I77)»IA10»2 

- Hindu mdm-ViUagei and right! wiiki' ** 

inherited from husband ky—Estate in-Widetfl "W‘ 
life ntale. j. 

Tie appellant is to be treated not as talokdar, wt # 
proprietor of certain villages and rights within * 

These she acquired by inheritance from her hostaoO. 
her estate is not a life interest, but tbe estate of in*" 
of a Hindu widow with all its rights and all its 
(2356). (Sir James W. Cel ri/r.) WIDOW OF SHU^ 
Sahai v . Rajah Kashi Pershad. „ 

(1873) Sup. LA. 220-3 Sar. 

- Hindu vide-.v nth tekam summary 

-Entry ef name af % in Lists 1 and 2 tf Ait-V* 
faired ky ker in ease ef. c.-altf 

The name of a Hindu widow with whom * * .u 
Settlement of an Oodh estate was made was eaW^ o 
Lists 1 and 2 of tbe lists mentioned in S. 8 of the Act-'Vj 
that, by virtue of S. 3 of tbe Act tbe widow must be 
to hare acquired by the Sunnud a permanent henU^ , 
tran<ferable right in the e-tate (12.) (Sir flames rt* 

Brij indar Bahadur Singh r. Ranee JaNW 

(1877) 5 I_A. 1 = 1 C.L.B. 818=3J *1 £ 
Bald. 148=3 Suth 474=8. 

- Talukdar ait kin meaning cf-Person 

nei rntered in List 1 fre fared under S. 8 tf #''of 
The suit was by the appellant against the Gorer, 7jtie 
the respondents and others in the j* 
Settlement Officer in tbe cent* 0 ** 


India. 
Assistant 
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THE PRIVV COUNCIL DIGEST 


OUDH ACTS—<C.W.) 

Estates Act I of 1869-<cW.) 

Section i-icomd.) 

re'enue settlement for the province of On* The obkct 
of the suit was to establish the alleged ri?ht of the plainSf 
to the proprietorship of talooka C. The plaint was V' or¬ 
tho 2Eeh of January. 1867. P *“°" 

The plaintiff claimed as grandmcwher >n.l * 

ponry settlement of the talooka had been made' It 
ted. however, that the talooka had been after the lieaih <1 

of India of the 10th of (Xtober. 1859. set out in the 0*dh 
Estates Ac. I of 1869.,earned by the Governor 
Hdd, that the case of the appellant did nut fall within 
SteSt?"** ,he ¥* of the Oudh Estate* Act I of I SZSTiJ&E !2* **£? ''“‘-Effect 
1869 (243, ‘ 0»-T.i ! e£r^' n . H ' OU " H ESTATS-SlNUD 

Their Lordships are of opinion that Act I of cannot ‘ .. •* ^ BENEFICIAL INTEREST rnu n 

apply to (his case, in which the suit wa* commented in I8h7 
and finally decided by -he Courts in Oudh in 1868 ; bat 
even .1 the Act could apply by ...respective operation it 
would not vest a right in the plaintiff, fo, the word "tala*. 

d»r tn the 3rd section of the Act. was defined to mew "a 

person whose name is entered in the first of the lists 
tioned in S. 8," and the plaintiff* r.ime has never Ur. 
entered in such list. Ranee of CHILUIZI p. Govern. 

MENT OF INDIA. (1873) Sup IA 237-3 Sir 298- 

3 Sotb 12 -R k J.'sNo. 24 

8. 3 (4)— Conditions referred to in. J/i UNDER 
THISACT-S. 22—I.lMITAIIONS IN 

(1877) 61 A. 1(13). 

-Ss 3 and 4-77/// if confrnod hy-TolooUv>, 

right I mr frofrrty-f/mMly W Uanilaah.hty t f 
Prtftrty. 

By the 8th Paragraph of the Oudh Proclamation of 
March. 1858.it was declared, amongst other thing*, that 
G L, Zemindar of Mourawan. and 5 other persons therein 
mentioned, were thenceforward the sole hereditary proprie 
tors of the lands which they held when Oudh came unde* 

British role. G L had died in 1854. long befo.e the 
mutiny. Subsequently summary settle men!- were made 
with G S. (the son of £ l) by the Coven*** between 
the dates specified in S. 3 of Act I of 1869; and a take* 
dari Sannad was grantid to him before the passing of the 
Act, and subsequently to the 1st of April. 1851. mi., on the 
11th of December. 1859, by which the Goterement bound 
itself to maintain him and his heirs as sole proprietors of 
the estate The name of GS was not contained in the 
2nd Schedule annexed to the Act. but that of G L was 
G L did not enter into a Kabooliyat for the lands to which 
the suit related, but C S did. 

The Judicial Commissioner held that Act I of 1869 did 
not confer title in landed estate. 

//r/J, dissenting from his view, that G S. mast. in cc®- 
sequence of the Act. be deemed to have ttguirrd a 
"tut hintahli and tramftrailt right in the elates to which 
the suit related, being those which comprised the village 
named in the lists attached to the agreements or kabooiiyats, 
executed by him when the settlements of the different poe-’ 
lions of the etates were made; and that, as regards both 
the villages which were, and those, if any. which were not 
previously pan of the family property ( 2 / 1 - 2 ). 

Htld furthrr . that G S had power by will or by abeoa- 
tion in his lifetime io transfer the estates which, by vin« 
of the Act. were not merely heritable, hut transferable 

G S came within S. 3 of the Act. Ifhec&d a* be 
came within S. 4. It makes no difference, however, in the 
wiped I* «be Kctico within which the case falls, for 
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ODDH ACT8—((«*,.) 

Estates Act I of 18»-(CW/) 

Sections 3 and 4-(c^.) 

?^SS^SBSS 3 S 

gag, "7 C ™ n of » or ,. 

mJrmptK® of 1 Wi ‘ ,0f 

PC'*'uve tf* ,w,l „r K*gc. the plaintiff* are unable to 

right (t£! (u 6 "' ,hc °" d v h E*tate» Act, the 

14Bob L R 1098-15 0 C. 285 12M L T U 9 l 

17C 91 W N A L J 3“- 

nC-ff.N 1-17C.L. J.9-16I 0.78- 

o B 23M L.J.621 

8 8—LISTS PREPARED INDER-CONCLUSIVE 
NA1URE OF. 

£ ^^^ofThe A Lttiii ,h r a ‘ 

H I ' bi N °- > ^ .he ii.*.s 
PtrscTTh^ I:ir. * * ***** that the 

1 * *~ £Mt ' r niitHtt of 

s 

• 0. W. N. 201 =6 Bom L. B. 238 -7 0. C. 254« 

8 Bar. 693. 
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THE PRIVY COUNCIL DIGEST 


OUDH ACTS—(cW/.) 

Estates Act I of l869-<(V«ft/.) 

SECTION S- LISTS PREPARED UNDER—CONCLUSIVE 
NATURE Ot-(f,W.) 


OUDH ACTS-(C«rtf.) JOI 

Estates Act I of 1869-(CV*/,/.) 

Section 8-Lists prepared under-Dead man's 

NAME—ENTRY OF -(Contd.) 


-List 2 in—Primtgemtarf entm <« | ed rights of any ooe. {Lord Undley.) MUHAMMAD 


family—ExiUtnee tf-Enfry (tmlmmu It. ABDUS SAUAD v. QURRAN HUSAIN. 

In li«t 2 of I he lists prepared under Act I of 1*60 >*ch | (1903) 31 I. A. 30tf7)=26A. 119(129)- 

lahikdarc alone are included whose e*uu>. according to the 8 C- W. N. 201 = 6 Bom. L.B. 238*70. C. 254- 
cu*tom of the family ** on ami before February 13.1856' 8 Sar. 5M 

(the .late Of the Sr* annexalmniof Oudh). - erdbari* -At the time of the annexation of Oudh, U Oadh 

.WHen.W upona horMw,. Bar t.tle to have that uluqa was found to be in the pos^ion of / under a firraa 
name> m«rteri in that In is l«*d <>[**family ^ tbe king< a wmmarJ KtUcml of the Cornu- 
custom Jet out in the section. bnderS lOof theAct.he m ent revenue of the taluqa was made with/on 22-1-1*59, 
Coons arc bound by the statute to rega.d as cocksve the awJ a uloqdari sanad was granted to him on 17-10-1*61. 
act tha there wa*sjri.a pee e.Nwgcmtom attaching to H e died in 1865. bat his name was nevertheless entered as 
then- estate* on which their inclusion in 11*1 2 wa> lu*d .jijUdj, in the lists 1 and 2 mentioned in Art I of 1*69 
(280). (Mr. Imrer Mi.) MURTV7A IIusain Khan //rf/that Act I of 1869 was applicable to the Uloqtia 
M 'Homed Vasin All. (1916) 431 A 269- 
38 A. 552 (566U 14 A L J 1083 20 M LT 362- STni th^Ac n/S) 

(191612 M. W. N 555 4 L. W 538-19 0 C. 290 - ' 7|L d T ou ;L 1 declared hv S 1 nf the Act “acef- 
Vti .Writable, aid Iramfmblf light" inhisdUltu. 


21C.W N. 410- 36 I. C 299 31 M W.8M tk 

-A m l.ilu</J,iri property—Imipp/ieMitj it. Act. His death befote the Act was passed into law males 

, 1 h ' - P"* 1 .... <" «■* coocloivene" .or.tained in S. 10 no difference in his status or in his rights. The itts 

of Act I of I860 1 » umfinud to estate. within the meaning the Chief Commissioner was directed to " cause to he frf 


of the Act i it (k*. nut apply to non-taluqdari property, pared " were obviously in course of preparation k*ig befcee 
1 he exigence, howe'er, of the pre existing cu.tom git* rr« the passing of the Act; the limit of six months was cleulf 
to a presumption (280 1). (Mr. Am„r Mi.) M UR HZ A meant as a limit for then completion, and not for tbeiriui- 

tiation (276-7). (Mr. Amur Mi.) MURTA2A HCUIN 
(1916) 431. A 260 38 A. 552(566)-14 A L J 1083- Khan Mahomed YaSJM All. (1916) 431. A. 269-• 
20M.L T 362-(1916) 2M W N. 555 - 38 A 552 ( 560 562)- 14 A. L J- 

4 L W. 538 -19 0. C. 290 18 Bob L R 884 - 20 M L T. 362-(1916) 2 M. W. K 566= 

25C.L. J. 1-1 Pat.L W. 122-21C W.N.410- I 4L W.538-190 C.290-18Bom LB.8W‘ 
361. C. 299 31M L J. 804. 25C. L. J. 1-1 Pat. L W 122-21 C- W N 410- 

361. C. 299 ■ 31M- L.J-804 
S. 8—list I prepared under. 

--Person whose name not entered in-Tahqdar 

meaning of S. 3 if a. Sit under this Act—S. 


- Sta/m anigneJ l.> A /w* mimed in Im-Faet kin 

tf-Lnl if etHeUnrt eiidenee at it. 

Tin- provision in S. 10 of Act I of 19/f) that “ the Courts 
shall take judicial notice....such talukdars or grantm" 


, . r , ^ A...ft v ' we. ^ ■ «. 0(1 UIIUEI = /<U |\ 

within the meaning of the Act doe* not mean that the said DAR WITHIN MEANING OF. (1873) Sup. I. A- 233v^ 
hsts shall I* conclusive merely as to the fact that the prr S . . ...p „ pR£p . RlD UNI >|R. 

sons internet! thernn arc taluqdars as defined in S. 2 of the * A>U “ . 

Act. The provision of the action goes much further; it -Death before Act of sunud-hokler whosenameen'^ 

riK-ans that the Courts shall regard the insertion of the i“—Takxjdar within meaning of—Act if a. Set under t® 
name* in those lists " as condusire ewidence " of the fatt *«**■ U$TS PREPARED UNDER-DEAD MAN'S SA»^ 
on which is based live status assigned to tbe persons named (1916) 431. A. 269 (276-7)=38 A. 552 (660.5W 

in the different lists (280X (Mr. Amur Mi.) MURTAZa -- EntU tmtnd m-lmtorliMi tr fartMt-G« ,r 

Husain KHAN ^ Mahomed Vasin AU. mewt mnui-EXaUi ended by, and made deuiMiUi " 

fWieHS I A. 269 - 38 A.552(566)» -fare* male heir under rule tf tiimwnituri. w 

noift'o v u; i^cVr HP - * 0M LT 362s A «*W called D was created by a sun.d bf ^ 

iS r l m'S , 1 .! ?.' 1S ,°£ 250 ««—•Lort C.nnmC. 

8 B a, « n, 8 Jr 4i ;?J L W - 122= il «««> it was a condition of the grant tW" 

21C. W. N 410=361. C 299=31 M L J. 804 dwld defend to the nearest male heir under tbe (*• 
>. 8—LISTS PREPARED UsnFR-nran M.v*u w.v.r primogeniture. Theesute was entered in tbe Li**« * 


-LISTS PREPARED UNDER-DEAD MAN'S NAME- 
Entry of. 


and No. 2. established by S. 8 of Act I of lWi" d j£ 
. seguently, it descended according to the roles pointed 

—Praelieetf, S. 22 of that Act. , , 

Il ls a matter of familiar knowledge that entries of dead On the question whether, upon the construction ot 
men' names m the R*ts prrpral under tbe Oudh Estates II of S. 22 of Act I of 1869. the estate 
Act of ISffl were not uncomnvm (209). (Sir Ankmr IP?/, impartible estate, their Lordships were of 
SM.) THAKUR SHEO Singh p. Rani RaGHUIANS to the provisions of Act I of 1869. List2. S.8and^ 
KUNWAk. (1905) 321. A 203 = 27 A 634(647)= thatitwasthe intention of tbe Legislature lha««be^V 
9C. W. N. 1009 = 2 C L J. 194-8 0. C 317= Ml descend as an impartiNe estate (175).JJjfjJg 
8 Sar. 791 = 15 M L. J. 352 Pt«*L) Dewan Ran BlJ.u Bahadur SinOB i * 
- Propriety and effeet tf. JAGATPAL SlNCH. (1890) « l ^ 


- Propriety and effeet tf. JAGATPAL SlNCH. M * l2 fl 

Entries of the names of deceased persons in the Hsts men 18 c - 111(114)-6 Sar. 590=B A J sfl i 

, ! on ' d I" S - 8 - 60 appear to have been contemplated by - Estate entered in-Property tf lahUar %* ^ 

the Oudh Estate Act I of 1*69. but such entries have no cf-Snetenu* t*-Ux appheaUe. JW Hh i*r 

doubt been maile and they are pradkalh- harmless if the The personal or other property of an 0*“ 

Mje were already m former lists made under the orders ir. which b not properly parcel of his talukdari be 

Council, or if the entries do not alter the previc«ly acquir- in lists 1 and 2 of the Oudh Estates Act of 


Jagatpal Singh. 


— f— —- - - f f—/ , . »« 

in which b not properly parcel of hb talukdan ^ ^be 
ir- in lists 1 and 2 of the Oudh Estates Act of l» v ’ 
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THE PRIVY COUNCIL DIGEST 


OUDH ACTS -(Cm/.) 

EsUtes Act I of 1MMCW.) 

s ect |o x 8—Lists I and II prepared under- 
[Cornd.) 

nSf'u according[to lie ordinary la* of suae**. 

I’SiAi/ri ' CWh7 '> M ' HARA J' H I*EKTAB 
‘-MaharaneeSubhao Kueek 

(1877) 41. A 228-3 C. 626 (611) -1 Cl R H3- 
, 8 S , ar 740 3 458 = * * J S No. 46 

7 * ,,lo “» njn *m-E«ate acquired l 7 . 

&r under the Act S. 3— HINDU Widow, etc. 

7 , .. . (1877)51 A 1(12) 

-—TolnUar u'kflu mmt <»u„d ,k-~U‘,II of, 1*0 

—Pfiv'o/ion by a<( of. 

A.thc talookdar of /. held a sanad for the estate of /. 
ami hn name was entered in List No. 2. prepared 
to Act I of |8». On the Oth of April. &T f 

statement in reply to inquiries by the Cose.u«ent enln 
Circular Orders regarding the Micccvsion of talookdars. 
That document was hcM to be a «fli ..thin the driUtm 
in S. 2 of Act I of 1869. The question was whether that 
will was re'okedl^ the Act of 1*0. Udd that it .a. not 
[Sir Aitbord tomb.) HaIDAR AU P. Ta*SADUK 
KaSul Khan. (1890) 171. A 82 >18 C l 

5Sar 629-R 4 J.'sNo. 119. 
S. 8—LISTS I AND IV PREPARED UNDER. 
——EXati tnhrtd in-SHttiinom-Dtntbttn-EMtlH 
non by (Olhltroli—CnXom of—Proof of. 

The question in the appeal related to the right to W(r ,. 
don to a Taluka entered in Lott I and IV of the |j.i. i. 
the Oudh Estate' Act of I8W. The last taiokdar cud **. 

leaving a widow and two daughters. The om-hk* f M 
decision w*» whether there was a custom i n the family of 
the plaintiff (the surviving daughter of the last TuI.Vdarl 
and the defendants ’ that a daughter is excluded 1 , .L 
collaterals of the ikeeawd from inheritance.” 

HtU, affirming the concurrent findings of the Courts 
Wow, that the custom Kt up had been duly proved. [Lord 
Cofhni.) PARHVTI KUNtVAR l\ CHtNDARPAL Kunu ib 
(1909 ) 361. A. 125-31 A. 457(474. 476)- 
10 C LJ. 816-6A L J 767-13C W N 1073- 
11 Bon L. R. 890-12 0. C. 301 >41. C. 25- 
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| OUDH ACTS—(CWy.) 

Estates Act I of 1859 -(Contd.) 

that S l tr LlSr Pkmm> UN,,,;R -(CVW.) 

pnmogemtare >ho*ed that tl* estate * aiwd ? 80 'V 
3 and not under Liu ’ ,'i ,, 7 C,mc "mk( List 

tiou as to a cuMo® rdating to tlvT'2^"^ ' 1° pil ' ulnp 
c<-u anv P M ik; . ****••• of the i*'tait 

ES^SsSPS 


, v ' 7""5 .0 :nc custom of iaj -.uldi 

•kch did no. eornr unde, iZ ^T' ** P " ,lo S" li ‘ 
-e»r..ier JJU . bat cantr onlv ... 


s. 8- List II prepared under. 

- ElMf tnltrtd in—Summon to—Family < k , Um t y 

—EtiXtnn of--/Minify in/r—Propru/y. 

Thetalukdar is entered in last 2 of the Oudh Estates Ad 
in respect of these wy lahikas, and it is declared by S 8 of 
Ihc Act that as tothe>e very estates there ha family 
custom (not created by the Act but recited i« the Art) to 
which these talukas desceml to a single beir. As to thru 
lahikas the Act renders an enquiry as to the enstence or 
otherwise of a family custom of descent idle. (Urd pi,//, 
mm .) DEPUTY Commissioner or Rar a Bank, - 

Receiver in Rankrupicy or the Estate of chw 

DHRI SlIALIQ UZ ZaM tN. (1928) 3 Luck 372 
5 0.W.N. 665 32C.W N. 1120 - 48 C . L J 418 
A I.B 1928 PC .202-66 MW 601 
- EXoU tn/trtd in. *fl,r gnnUdt dmt/b-Smr/uiom 

lo non talttfifjri freffr/y a/yuir/d by H/nfdor-.p,, m ^ 

pni/xro-CnUom of-AfUiuklily -Prnmmftiom-Si. 9 

and 10 of Ad—Efnl. 

On 22- 1 * 1 859 a summary settlement of the Government 
revenue of an Oudh taluqa uas made uith .« / » 
Mahomedan; on I7-10-IS6I a Uluqdari .*anad was pi n - c > 
to him; and his name was entered as a takodar in thr I iu. 

1 and 2 mentioned in Act I of 1 * 0 . Tbeunad dc 
that the succession was to be by primogeniture / died 
.* I of 1869. It. • tg 


-tor 

•he gadhi msliin) as 
lasis 

-- . „ P'ifiogntiiure, 

la*t 3. * l,u ' ,jn,c only under 

^ -r- '7 

t»u« the inclusion of /, narTinlSt^ Tf" U " h 
* *"•" of a P^Snr ci^, ^ ^ 
devokt.^u of the Male In a . £2 ", *"^■"1 

pre-eii stin- custom -au^ toltS’-SS 'V ° ( "* 
•v* of rnuUmli^ that ”* " ,J ‘ " 1C 

property was subint to j „,i, ^ ’’• ••'loqdari 

the estate Uy ufk< , M . . C ' ,T ' 1 f,0 ' n '*«* Roverning 

.."/AWlSgfiS: 

4* ‘"-S-ll'Mr 


1865 before the passing of Act' 


t uas ere tended 


Hindu Common La*.’ .^ t .. 

Sinch v sheo Narain Singh 

(1819)261. A. 19| 1195 6)- 27 C 344(3467,- 
- -Exon rmt j j 4 ° W N 203 = 7 Sar 625- 

^■•dewce shouiM that theitfate h. I t ' *hcthcr 

as 1 


mta-JUT r ^ l ‘ ,hl « 

tth,th ordinarily 


«lf»ol»t*l upon a single heir, it i. u . r*" ora "«rily 

heir was to be ascertained accordin. to * hlt ** 

pnmogenitnre. Their IxrdsW cf ®'!* ^ -[ Hoea 
Tkr are of opinion that .her, >? 1" <hil t0n 

“ 'he ^diiy^^V^ar’s na m 


not in 


•k third, tk 


THE PRIVY COUNCIL DIGEST 


OUDH ACTS—fCW.) 

Estates Act I of 1869-fCVW.) 

SECIION #-l.l>T II PREPARED UNDER-(CW) 
tMair. although ii i% to descend to a >ir.gle heir, is not to 
Inr considered a* 4 n otatc ju^ing according 10 ike rules of 
linral pcimog.-niluic (5*X (■&' frumtt Ptottik) ACHAL 
RAM UlMl I'.tki ah. (1883; 111 A. 51 = 

10 C 511 (518)-4 Sar 507 E A J’j No 47 (Oudh.). 
S. H—|JST III PklPARED USHER. 

- Eilat, iulirtJ !*—Sanad King a primogeniture 

lamd—Entry if m lui m- ai to-X, oideme t, ikn, that 
Oilry -w* Wrongly m.ut, m hi! 3 iuUtad ,f IH Lilt 4. 

In the ab'tnic ol any evidence to stow that a per**'* 
nan* was wrongly inserted in List 3. instead of in List 4. of 
the list* under S. t of the Act. his indusoa in that kst u 
conclusive that the »an.i<l he obtained was a primogeniture 
sanad, in other words, that he was a talukdar taking an 
estate under a primogeniture sanad under the provisoes of 
the Act (20). (.1 b. Ameer Ah.) NASD Ram KlWWAR 
f. Is.mr Kuxwak. (1926! 64 I. A. 5<- 

1 Luck 583 (1927) M W N. 21-4O WN I 0 - 
31 C. W.N 485 45C L J 282-1001.C 485- 

25 L W 75UA.I.B 1927P.C. 8 - 

_ 52 M. L J. 497. 

- Eilat, entered in—Sueeeinom to—Primogeniture— 

Culom af. 

| T . hC •* ,hc '* m| “ch * f,f «»««* HI 

of Act I oflW); which means that, not being ccw in which 
the custom of primogeniture had previous!* prevailed, the 
talookdar elated that it shoukl so fecud in future (80). 
{Lord HMmu.) Faiz Mlhammad Khan r. Muham¬ 
mad Saekd khan. (1898)25 I. A 77- 

25 C. 816(820) 2CW N 385 * 7 Sar. 320. 
Ss. 8 and 10. 

- Pom dying Iff,*, Mt—Sueettwn of mat,, of- 

Elgin of—Efeei of wtuHt on. 

The Court cannot ccosirue Sv 8 and 10 of the Ondh 
KMatev Act of 1809 vi as to deprive the *ucce»or* of the 
estates of a per** who had died befote those sections came 
into operation of lights «hkh they acquired on his death. 
The contention that the entry of the name of a person who 
died before the Act came into force an divest tight* pre¬ 
viously acquired on his death cannot he supported 
In this case the death occurred in 1865. and the successors 
then acquired their rights under the ordinary Muhammadan 
law by which the .leased was governed. The Oudh 
Estates Act did not come into operation until i860, and to 
construe its provisions as altering the succession woull he 
not only unjust but plainly contrary to well-settled legal 
principles, (Lord Lmdley.) MUHAMMAD ABDUS-SaMaD 
r. Qurran Husain. , 1903 , 31 1. A 30- 

26 A 119(12930)-8 C. W. N 201 = 
6 Bom L B 238-7 0 C 254 = 8 Sar 593 

S. 10. 

■—AJapti* fatko-Fa-ryaf name of. on talukdar', 
lul—Etta—Adopt<d m', right undo Xilakihara In 
111 property on fool of ih temg ameitral mmateaHe pro¬ 
perty—A,urtun of—Entry nd a kar la. 

In a case in which it was found, that property given to 

an adopt, ve father under a family arrangement was given to 

him for such interest and with such right of succession to 
his adopted son as by virtue of the law of the Mitakshara 

immov ” Ue PW * father 
and son. ^ that the entry of the adoptive father’, name 
on the talookdar s list was. under S. 10 of Act I of i860, 
no bar to the assertion by the adopted son of the interest 

K? '"v h V m Wfh P'W {Sir Arthur 

Hoekouuy 5 ETH JAIDIAL r. SETH StTA RaM. 

(1881) 81. A. 215-4 Sar. 297=Bald. 400- 
B.&J.’iNo. 65. 
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Estates Act I of 1869 -(Contd) 

Section 10 -{Comd.) 

-Lists piepared under S. 8-Conclusive nature of. 

Sn under S. 8 of this Act—LISTS PREPARED UNDER- 
CONCLUSIVE NATURE OF. 

SS. 10 AND 11. 

-Trusts or Ute6cial interests to which estate abject 

in hands of sanad hcJder—Recognition of—Seclions noli 
lor to. See AIL CASES COLLECrED UNDER OlDH- 
Oidh Estaie-Sanad holder-Trustee for bene¬ 
ficial. nc. 

S. 11. 

- Daughter of lady with i ekom settlement m mU, 

and la whom sanad grauUd-Ali,nation of-Fner of, 
ahdut, or limited. 

The summary settlement of a temindary which, at the time 
of the annexation of Oudh, was in the possesion of a Hitdi 
lad), was made with her. a sanad was granted to her uA 
she was enteral in Lists 1 and 2 under S. 8 of the Oadh 
Elutes Act. She had a permanent heritable and tram 
frraUe right in the remindary. and on her death it puxd 
to her daughter. 

HeU. that the daughter had no absolute power of ntft 
gaging the remindary. and that her power to do»n> 
limited to her own lifetime (217). 

The power conferred upon an hot by S. 11 of the 1*^ 
Extate* Act to alienate ’’ his estate or his right and intoes* 
therein " certainly means hi* estate, il he owns the •suit¬ 
or hi* right and interest therein if he owns less than *e 
estate. The words " otherwise than a* a Hindu wid*' i* 
S. 2 were relied upon as indicative of an intention to gi«w 
all heirs other than widows some power which **»"» 
not pcMcss. Much clearer language would have to be *ho« 
to justify their Lordships in saying that the Updit«“i 
departed so far from the ordinary principles of law as to »• 
power pecple to alienate what may not belong to 
(2167). (Sir Arthur WUm.) LAL SHE0 PttT* 1 

Bahadur Sinch r-. Allahabad Bank. Ltd. 

(1903) 301. A 209 - 25 A 476(4901) 

7 C. W.N 840=5 Bom L. K 883 - 8 S»r.&» 

13M.L* 5 * 

- Will hy mtoiini talukdar alt,ring (haotlC * 

1 mid,nti of mat, fixed hy pr/dfceucr-ValUity- 

S. 11 of Act I of 1869 gives not only to 
talukdar. but to every heir and legatee of a talukdM, FJ" 
to transfer or to bequeath the estate which is granld » ■■ 
(, «> 

The will of a succeeding talukdar anoot be held » 
ultra tire, on the ground that it has purported totf", 
character and incidents of the estate which had rxto . 
by a predecessor of his (143). (Sir Arthur n"* m 
THAKUR ISHRI SlNCH V. BALDEO SlNCH. . 
(1884) 11L A. 135=10 C. 792 (802)-13 C. L-, 

4 Sar. 528 = B. & J '* No. 79 (0**-' 

SS. 11. 14 AND 15. 

- Tolocidor—Alienation inter vivos hy 

property to jarnt family to h, held at joint /*" I T 
—Etidcme of. 

G.S., with whom summary settlements ««* “Jjj 
Government between the dates specified in S. J» • 

1869. and to whom a talookdari sannad was PJ 01 ”, .-j 
the passing of the Act and subsequently to the W 
1858. both in respect of properties which had 
belonged to the joint family of which be was a 
in respect of properties which did not so beloog. rZj 
several documents, one of which, called his will** 
H -^1860 ran as follows 
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S- I3-{(W/.) 

UM MollW. /Minton Iki, tuinioMc be- 


lhe "Sb<»■!««.,« r^ ul «»P*»bk. »« 


been that (he eldest rnWTZ t£EZ?12 
ilercl by all (he sharers as (he head. t» whom th* ,*|„ 
*“» in * h 'bawb,* subject, 
haicpofceoed then right to share in the estate \nv >**« 
tudimg to hate hi. Jure separated on MJ ace*,, ^ 
h> under the custom of (Ik family. The idol r^U- -J 
the family. w ho is regarded as the chief, vannu. av,or,i„- 
«o the custom of the family . traiufe, Urn eJate io a^£? 
withal consulting all the sbarer, in the family. I,brute 
wuh that the custom which ha* hitherto prevail'd u mv 
family may be adhered to. and not that of a single mm\Ji 
succeeding to the whole estate.' 

ipt H K4 f 10 v 0 **'"" ^ *""" 

we e similar h effect .hough not in the identical ««»*. 

//«/./that, even if some part of the property «» «df 
^uired b, 6*. 5.. the *Ua«L in «WCXX* 
m>h of 0. S. acted upon a, it was by him and h> the «h* 
member' of the family in his lifetime, and coupled with (hr 
tabular Jalemetit (set W | on p. 274 of the repoet). « to 
cnee jufeuent to prove an alienation tuw. .hick in 
the lifetime of G. S. tran.ter.ed the property to the fan.!’, 

J ^ *** b * **■« Lnul > (277). (*/ 

flanu ‘ Pt*t«k.) HURPUKSHAD t. SMIO DY.AL 

(1876) 3 1 A. 259 - 26 W R 66- 3 Sar 611 - 
3Sutb.30l-Bald 26-R & J.’s No. 41 (Oudh' 

S. 13. 

- RitttiUlmtf Will ,H JMfiddM* / 

v ‘ jl “*!<r Perl IX ef Ail VIII ,/ 1871 i/ameaZ. /, ^ 
The question wa* whether the will of a Mahon-dan Udv 
anil ail Oudh talulcdar. who* name had been entere' 
such, in U»U 1 and 3 of the li%l> prepared under the Oudh 
EvUto Act OJIIW,had Uen .egiste.ed in m4m» with 
S. 13 of the Mid Act. It appealed that the nil «* .i- M. 
debited under the provision. ofl*a,« IX of Act VIII j 

Ili/A that the will wa. not regard in accordance with 
the provbm.ofthe >a.d action ( 124 . 5 ). (*,***/’ 

Cellar.) IIAil ABDUL HUUK *. MlNSMI \U|R 

Haidar. (1884) 11L A. 121 -1 0 0 976 (mil 

II' // A .1 Slr 655 - B - * J t N ° 81 >• 

— , rur/wv /. L,u 4 

lot then 3 mmenlht Men Ulaf/tr'i Jtatk—VtUJ,,. 

In this case it was admitted that a will by (Wiw uKl _ 
da. bequeathing the taluq which wa. in,Me.1 in Ii>t 4\a' 

inoperative (under S. l3of Act 1 of 18W)t<, ju,, ,he poo 
because it had been executed levs than 3 month.' Uf Me ih.’ 
death 0 1 the tataqdar. (Piiw« f^.) H\DK| Nak us 
Singh Harham Kuar. (19221491 a £s< i*> 

44 A 449(464)*.31 M.IT 1W(PC 1 

0 0.L J. 428 = A I.B. 1922 P.C. 289 27 C.W N 129 - 

26 0. C. 313 - 68 I. C. 1000^21 A L Ju, 

37 C. L. J.305-9 0.& A. L R 49-44 M. L. J. M7. 

- Will tfliuMing u jam* anA.m- 

Rtpitnlien—Nuiuilj- -S+S«. (j) ^ j. 1 J -u,na „ 
.ilalt-MteiUHi el. ‘ 

The right of the junior widow of an Oudh talukdar who 
has died intestate, to a hfe-etfate in the laJakdan Dtoeem 
expectant on the determination of the life estate of (Mw 
married widow lot subject to be defeated by an ado«i«. 
made by her. with the consent in writing 0 / her hostard b 
•n Interest In the estate within the meaning of S. IL ’ b 

an 


aiuldari s' 1 ,ur . ,T. . • Wdloot Of the 

;t'' 7 ; dl,lK '"" 1 ‘ - ,ht -K 

71 iSL*? ol K „ h. «..., 

« H 7L '.t'u'l” •" ; p 4 *««"■»' »*«.hicb. 

»«» o that KCtk*. b invert ,h « P» tv »- 

^wm 

“ 0U 1 *-A. I.R. 1926 P. C, 272- 
_911.C. 370,60M.L.J. 18. 

h’tr- OntimtUM. 11 frg. 

In term' of these Act*, a £ * aB« Talld^'^ Ac, ‘• 

^.wifaSSrTat 

•'unaflected U aJur.L,'?" Uu< * h *^in Oudh 

' «^- 3 a .3 « ^ ft.- ^ormaKtiea for 

(19 “) “• WJr *• SPwiSffiftSi}; 
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S. iMtVcf/.) 

pared under the Oudh Estate* Act. enfikti 4 *iB in favemr 
of her nephew l*qucathing I he laJuka ami her personal 
property. The will was found not to hair beta repotted 
in accordance with the ptwriiofts of S. 15 of the said Act. 
and. therefore, t«* have no "peraiion as far a> the ta!ck mas 
concerned. 

H/1J, that the mill was operative to pass he» pcf-^na] 
property. Iwau-e -1 much of it did not require to he 
registered {123). (Sir R.iert P. Collier.) IIaJI ABDUL 
R \U \K i\ MllNSHI AMIR HAIDAR. (1884) 11I A 121- 
10 C. 976 (984) = 4 Sar. 555 B A J.’s No 81 (Oudh). 

- Will u V July nputrid hat i’ll/ rr eodrtil snhf- 

1**1 tutorfoNting il July registored—Efeet—Snceesu.m 

Ad, S. 51. 

A mill executed by an Oudh taUcdar in April. 18*1. was 
not rendered within a month of its execution as required 
by S. 13 of Act I of im. In April. 1883. the takkda. 
made what was called an addendum to that wil. The 
addendum purported to be a will and in term' declared that 
all the provisions entered in the former will wnmld take 
effect after the testator’s death, and il mas duly executed 
and registered on the date of its execution. 

//(Id that, whether the addendum was regarded as a 
will or as a codicil, it mu> perfectly pod as a testamentary 
instrument, that, ina.much a» it had been duly registered as 
required by S. |3 of Act I of 18W. it was a valid totaaen 
tary instrument, and that the will of 1881 wa». by virtue of 
S. 5l of the SuaesMon Act. incorporated and formed part 
of the addendum, and was legally enforceable. (Lord Mae- 
w/d/re.) SaTRUPA KUNWaR r. IlUUt KUNWAR. 

(1902) 25 A 121. 

S. 13 (1)—Interest in the estate within meaning 
of. 

-Junior widow—Right to life estate of. expectant on 

death of senior widow lint liable to be rlefeated by avlptioa 
by latter pursuant to husband’s written consent—If 
an interest. Stt under S. 13. WILL BEQUEATHING MAIN- 
TENANCE TO JUNIOR WIDOW. 

(1888)151. A 127(148)-15 0.725(750). 

- Mainltnanet—Mert title to—If ,» 4 aw inter til. 

Their Lordships arc far from affirming that a mere title 
to maintenance mould lie such an " interest therein." as 
would come within Sub-S. (Ijof S. 13 of Act I of IM 
[Sir //Art P. Cdher.) HaJ| ABDUL Ra 22 vK AMIR 
Haidar. (1884) 11 1. A 121 -10 C 976(982 3) = 
4 Sar.555 B & J.’sNo 81 (Oodb). 

- Wid<rcgetting maintenanee from tala is ,f bin,. 

An Oudh takrokdar. whom name was entered in Li*t 3 
prepared under Act I of 18W. made a will loathing the 
talooka to his widow for life. ami. up» the termination of 
her life estate, to his son by her. The mill lein- unregister¬ 
ed. the question anew w hether, with reference to clause 1. 
S 13 of Act I of 1869. the will in favomr of the widow w*> 
invalid. The Courts below held that a widow mho got 
maintenance from a taluka mud be considered to have 
succeeded to an interest in it under el. 1. S. 13 of Act I of 
1869, and that consequently registration was not necessary 
to validate a will in her favour. 

Their Lordships did not express any dissent from the 
opinion expressed by the Court below. (Sir Barnet Pea- 

{ « k ) ajudhia Buksh Museum at rukman kuar. 
(1883) 111. A. 1= 10C 482 = 4 Sar. 497= 
B & J.’s No. 75 (Oudh). 
S. 15 (1 )—Intestate. 

:- ‘MuniKg of-Per ton teko vould hare neeeeded to an 

intestate—Adopted ten adopted under authority tmferred 
b y ■*« of intestate if a. 


OUDH ACTS—(Ces/i/.) 

Estttes Act I of 1869—(CVw/i/.) 
s. 13 (1 ) Intestate— (Contd.) 

The word ’• intestate " in Sub S. (1) of S. 13 of Act I cf 
18W evidently means intestate as to the talukdar’s estate, 
that is. his estate as that expression is defined by the Ac*, 
the taluk or immoveable property to which alone the Act it 
[ declared to extend. This is plain cm consideration of S. 1) 
taken by itself, but it is made still plainer, if posit*, 1? 
reference to S. 22, which is dosdy connected with S. 13. 
and which expresses what otherwise would necessarily \* 
implied, and qualifio the word " intestate " by the additic* 

| of the words" as to his estate" (58). 

Held, that an averted son was a person who wcuM hare 
xkveeded to an intestate within the meaning of S. 13 of 
the Act. although the authority to adopt him was ccnferred 
by the wiD of M*h intestate (57-8). (Lard hlotni[\ttn.) 
Bhaiva Rabidat Singh v. Maharani Indar n* 

WAR. (1888) 161 A-53=16(5.656 (6623)“ 

5 S»r- 605 

S. 13 (2). 

- Dnrepirdm• altogether ef—Permiuiklilb 

Cl. (2) of S. 13 of the Oudh Estates Act of I Pfi ** 

intruloftd by mistake and cannot be disregarded altogeth#- 
On the contrary that clause throws a good deal of light <* 
the morvK "mould have succeeded" in Ss. 13 and 14 of t* 
Act. [Lard MariughttN.) THAKUkAIN B.tLRAj KWjg 
r. R \r J AC tTPAL Sinch. (1904) 311 A-13“ 
26 A 393(405)- 8 C. W. N. 699-11 Bon. LB 5ir 
1A LJ. 384-»31C. 359-70.C 248-®Sar.539 
SS. 13 and 14. 


ifom^ 


—AW retreifeeti:*. 

S*. 13 and 14 of Act I of 1869 proride for certain I 
ties as regirds gifts or transfers to be made by uVw 
of estates acquired or held in the manner mentioned b) •. 
of the Act; Im! it has been held that the formahtio ®"T- 
required are not requisite to give validity to gi(u 0* u, “ . 
executed 15 a talookdar before the passing of the Act (iw 
(Sir Barnes Peaeeeh.) THAKOOR Hl’RPFO BW J 
KOOK Jow Milk SINGH. (1879) 61- A " 

"‘"■““ilSSSi 

SS. 13. 16 AND 1". 

- Gift *f immxtaHe property in Oudh iy 

fitvur of adopted son-Re tutored d"d-Stit»»r" 
had gift—Validity. Irlt ,u 

Under &. 16 and 17 of the Oudh Estates Ad a ^ 
(which is defined in the Art a> " an alienation 
by a ulukdar of immoveable property in Oudh can ^ 
made only by an instrument in writing and 
or nwxe mitnrves and registered within 
the date of the execution of the instrument. 
applies to a gift to a person in the position of an 


^t i* difficult to discover any contradiction in lj* 5 
lions (16.17 and 13) or to understand how it c ^ 
that a gift in contravention of S. 16 may be TV ^ 5. |J, 
the object of the gift is exempt from the /fcttff 

and the rift therefore is not subject to the ariem^ 
impend by that section. (Lord Maoagkton .) 

Sinch e. Bhagwan Bakhsh Singh. f25S 9)» 
(1909) 371. A 46 (57 8J=32 A- 
7 M. L T. 410= 11C. Ik J- 387=(1910) M- ^ ^ 
7 A. L J. 274 = 14 C.WJf. 641 ^ 

12 Bon L. B. 409=13 0. C. 172=20 M 
SS. 14 AND 15. 

- H.i retrospeetite. . 

Ss. 14 and 15 of Art I of 1869 speak of 
fore made." and it never could have been ^e 
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SS. 14 and IWC^J 

«be Legislature to render void sale of transfers made before ' 
the pacing of the Act by one (aJookdar to another talcol- 

under S. |J. if nut made by a writing signal by the trans¬ 
feror in the piteence of two or more witnesses (278). (S>r 
Bar nt , /Wf.) Hl'RPURSHAD ft SHED I)VAl 

(1876) 31 A. 259 - 26 W. R 55- 3 Sir 611- 
3 Suth. 304 -Bald 25-B it J.s No. 41 (Oudb) ' 
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SS. 14.15 and 22 . 

- -P<nm uk* imUktet uKtttiti vrtrj,*, „ 

frt-.imm o/ikr Act-Mtamn,of-Yoonf,, **,/ M 

Jar mtMtmtd in Liu 3 #r 5 uUk bj ,roM.fr, 

frm prrJrmur-Oralk of, w,H«U 
MartO—SuruuivH on. 

It is not correct to hold that any person Mlmd in S. 22 
of theOmlh Estates Art. IIW). as a ^.iNe Lei, may V 
said to be H a peison who would haw succeeded accwdioc 
to the provisions of the Act to the estate if the testator fud 
died intestate " within the meaning of S. H of ihr Art. The 
expression " would have *tcee«W " must I* coulnrt to 
persons in the special line of soccer that wuuU hair been 
applicable to the particular case if the transferor .» ^4 
lot had died intestate and the death had occamd at the date 
of the transfer, or. in the case of a gift by win at the 
time when the succession opened. In short, the eurts^oa 
" '* P«*" n ■»» ««ld haie succeeded xiordmg to the pro- 
visions of the Act '* is equivalent to “ thr pe™ or onVof 
the persons to whom the estate would haw Cexended 
according to .be provision. ofthespeual daw ofS.22 
applicable to the particular case." 

A younger son of a tahiqdar named in Li- 3 «* | .* 5 
no doubt among the possible heirs of his father. but he i> not 
within the prescribed line of sccc<»icn if the father leases 
an eldest son or a male lineal drvmdant of an ddrsi «oi 

Where a deceased talukdar. younger .on 0 f hi, p,^ 
mx. had xquired the taluk by transfer from his predecessor 
and died intestate, hdi, that his widows w„ c hi. next 
heirs and not the son of his eider brother, as Im K the 
eldest male lineal descendant of his father. 

The transferee not king within the prescribed Ene of 
succession, his estate devolved at his death, under S. 15. *. 
it would have done if he had purchased from a stranger • in 
other words, the fetter of the statutory order of succession 
no longer applied. Usr l » ^tnagkln.) THaKURain Bai, 
RAJ KUNWAR P. KAE JACATPAL SlNCH. 

(1904) 31 1A 132(141 2) 26 A. 393(4066)- 
8 C. W. N 699 11 Bom L. B. 616-1 A. LJ 3*4 
8 Sar. 639 a 7 OC. 248 * 3 LC. 359 

SS. 14.15 AND 22 (II). 

- Liu i—tifalf aUrrti m-Snruiuan ta—Brtakin, 

tin, of—What amto-AfmiU la mukrr—Eftd. 

S was the holder of a taluqa entered in the bl ami 3rd 
lists enumerated in S. 8 of the Oudh Estates Act (I of 
18(f)), the taluqa having been granted to his grandfather 
under a primogeniture sanad. J died in 1899. haring by his 
will bequeathed thetaloqa to his mother. Had the talmLr 
dieil intestate the taluqa would hasedexended under S 22 
dll.of the Act to" such persons as Would haw been 
entitled to succeed to the estate under the ordinary law , 0 
which perrons of tfce religion and tri»*r" of the takqdar 
weresubjert. Upon the death of the mother in 1906 a 
dispute arose as to the rule of secession appfcaUe. If thr 
wcce^ion was governed by primogeniture, the a. frfant 
(plaintiff) was admittedly entitled to succeed ; while if the 
succanon was governed by the ordinary Hindu U. un¬ 
qualified by any family custom, the estate «ouU dewhe in 


OUDH ACTS—(c'*W.) 

Estates Act I of 1869—{(>*/</.) 

Ss.14.15 and 22(llMr.^.) 
etjual sha.-es upon the appellant as to one half and upon the 

"" m0 " 1 " 01 'h t*h|5« «) 

C**rr whether a. the mother, if six succeeded by inheri- 

ZZ:Z't?{ K "Z "“"t* ,u a ”*»<«« -onuns 
hkh "T *", ho,t «•( bequest, and 

tL-ii. M? . b T , ®* ,ve hw » rttate, 

l ^r/ b, ?S 5 tinee vT u ^ n 

13A I** 2 ??* ««« 

19 A. L J. 337 a 24 0. C. 107 = 29 M L T 390- 

601. C. 548 - 40 M. L J. 449. 

S. 15. 

—. iff/,, ok,n,r /, fan ,mi MkiM s. 14. 

b Is o the (>.,!h Estates Act <A 18(f) has no application 
O a cwfaBirg within S. 14 of the- Ac. (/W SSJ2 
fox.) THAkl RAIN BALfcAj Kt'NWAK t. Rae IaCATPAI 

S'NCH (1904)31 1 A. 132- 26 A 393(J£u 
ICWN ^"11 Bom LB 516-1 A.L J 384- 

3 1 C. 359 - 7 O.C. 248-8 Sar 639. 

J~ LU 2 ~ £u , 4, f ,HU,id •'< <* >x 

mS 

In a case in mhkh the hold« of an Oudh taluoa in I in ? 

*!?"«'** place before 
the amendtn. Act of ]0|0; so that a transfer to a person 

&rA"S 2 wuev ' w ' ntn ,hovRt> ,hit 

gs£gcsS53SSS 

—N«8 Irtwjedhe. Sit under this Act SS. 14. 15- 
NOT kLIROSPECnVE. (1876) 31. A 259 (278) 
Mm mtaning af—AtearJ „,„i n g 

* <«*••“*"* ua 

4 •fmuuian 

An Oudh talukdar pacsessed of talukas entered in Ij», s 2 
l and S of the lasts o I the Oudh Estates Act, I860 died 

Sns a «sii ,h i" id ui,b » :,n ' h * 

manoer Mated therein to his brother, widow, in d ,|, u ,hi., 

»d h« male issue- After his death disputes arose betSrwn 

ind h,i ' ntKhtt -'l*y referred their di«put« 
with reference to the properties dealt with by the »i \TJi 

'tr in ,b ' *» -1 
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ODDH ACTS-I CmU.) OUDH ACTS 

Estates Act I of 1869 -(Cmk/.) Estates Act I of 

S. ! s. 16-<<W) 

«fvuti<Hi S. 15 of the <>u<lh E«uto Act. uod t» i ake ihc i nude and accepted, could not be disturbed either by (be 
piofMty out of the limtalM> or entail pccribed by that tafakdar or by the goara-hofders ; and if it had been rocs- 
Act. IxcauH.- the brother awl not the »«d«« was the per- saryto cwfirm it by a registered and attested instrument. 
"*!" ho "?* l 1 d , havc <unf " mal lo y 1 «* (U) * it »oukl have been the duty of the takkdar to furnish such 

""J W e j " ,r - aml J d -°s h "» «' »» a« all confirmation. Hut no such instrument was required ud 

under the A«t. the proviso* of the .ill followed by the appropriate cf 

I Ik- taking of a n (Mate ait of the statutory enta.1 das villages and deliver) of possession vested in the pa-a- 
T. f '[ V ,DOpc,4 ’ l ' 1 C a "** '« Act holders a good and sufficient title (123). (Ki'im* few.) 

that the paitMilar e't.ite defended l»y custom in a parti- ' ... ... .. •• - - 

ular manner. (Lrd rh/l,m«e.) DFPUTY COMMISSIONER 

oi Kara Banki Receiver in Bankruptcy oi hie 
Estate or chaudhri Shauo-uzZamas. 

( 1928) 3 Luck 372 = 5 0. W. N. 665 - 
32 C. W N. 1120-48 C L J 418® 

A I R 1028 P C. 202 - 56 M L J. 601 

S. 16 . 


Ui. Jagawsii Bahadur Singh p. Mahabir m 
SAD SINGH. (1920)471 A. 116=42A 422(429 30)- 
13 L W. l? _ 24 C W N. 529=23 0. C. 54 - 68 L 0. MS. 
SS. 17 AND 18. 


-AW rtlroiftthw. 

S. 16 of Act I of I860 was 
pevlivt ur to affect transfers _ 
of the Act. It annot lie held to apply 


made previously to the passing 
Id to apply to a transfer made 


■-AW trtrnf/dixf. 

&. 1/ and 18 of Act I of 1869 are clearly not retrapec- 
Jive (278). (Sir Barm Pftcart.) HURPURSHAD t. SHL0 
Dval (1876) 31. A. 269 - 26 W. B- 65= 

3 Sar. 611—3 Suth. 304=Ball »■ 
•° R. & J.’b No. 41 (Ondi) 

S. 18. 

N« retrospective. S/f under this Act SS. I* 8W 
(1876) 3IA. 259(271). 

S. 19 

. rrimfttlin. 

S. 19 of Act I of 1869 applies only to folurc cases, ud 
ssly that nothing shall affect wills tnc® 1 ® 


before the Act was passed (278). (Sir Barm Ml 
Hurpurshad p. Sheo Dval (1876) 31 A- 259* 
26 W R 55-3 Sar. 611-3 Sntl 3M- 
.R. it J.INo. 41 (OodM- 


" y .w WJ a iransie: made 

In deed, will, or c4hernia nine years bef« the Act «as paved - N « retrospective. 

(2/8). (Sir Brno /><««*.) Hurpurshad * sheo i*-not retrospective. 

Dval (1876) 3 I A . 259 26 W R. 55- 3 Sar 611 * 

3 Suth. 301 Bald 26 R it J/i Ko 41 (Oudh) 

FlGwr^7/ 1 * mitr ? provife - - 

An SS&SSL a • . ,hf »■*« <* Act. It cannot be held to iff* 

An Oudhtaluk.Urnhoe name was entered in Ijm N„.4 to a transfer made by deed "ill or otherwise nine Jtan 

prepard under S 8 of the Oudh Estate, Act of I8W. before the Act was paled (278). (Sir Barm 

did leaving a will M i'gi»tered under S. 13 of the A«t Mi'o-mni - c. »\.... /<oxet«r a Rfifl* 

by whi,h will he devised the taluk to the appellant (hi» 
great grandson), lhe will also provided that in the event 
ot the respondents (the grandson of the deceased) separat 

2 !r* lv " from *>* apprllant. they should receive 
Horn him maintenance allowance to be allowed in the form 
f” S “«« vilUpr... a iwtio. thmrf; 
that the land or the entire village given to the re*pcndents 

(theguuradiolder*) should not be interfered with by the »«»*« '»the Indian Succession Act; and theprow-r- 
pnvpnetor of the estate e«ept that he should receive the <*>> Who «o the sections ot provisions contained b & » 
-ovc-rnment revenue and 10 per cent, (his own dues). ** d «** ««tho* contained in the whole of Act I o* ^ 
J ,he (Sir Arthur HMruu.) THAKUR 1SHRI » 

e ', haf ,k « l4,, w h'eseparatrly from SlNGH.(1884) 11 LA. 136-IOC -lUgW 

' .. form 13C LR 418-4 Sar. 528-B & J.'b No. 79(0»K. 

S. 20. 

- Will mi rtfiritred in at<«rd»H« w/WViW 

I M f mm 


Bald. 26* 

S. 19. Proviso. 


- Ohtft W t*>p*u r( 

S. 19of Act I of 1869b for the purpose of appljisf w 
wilH made under Act I of 1869 a number of sections^ 
tamed in the Indian Succession Act; and the proviso lo J 

ot provisions contained io S 


miici vHMiq lice separate v Iroen 
•he aopelUn. and should receive maintenance in the for. 
of vdlaps to be appropriated for that purpose under the 

"" !!* r- 


duty of selecting villages foe that pul p a se. alortfd mtaiu -- •* a 

‘pecifievl villages to the rt'poodo.ts. Poves^ei of the ! rr t ir *i I4laf4*ri aUit. .. 

villages so allotted was given to. and accented Ia ik, , * • ,he l*lookdar of /. held a mad for the estate of7 

Indents, who subsequently nanl rent to it- ,J2n... < . •>»•»« wtcred in List 


id a sanaa tor rur ■- • 
and his name was entered in List No. 2. prepared 
*° Act I of 1869. On 19-8-1878 he exeented a 
which, however, was not registered in accordance with > 

alid as regards & 


applied for mutation of names, the aotdlant m - — 

honed that the mutation should be allowed "by 'irtuTof of Att 1 °* ,8W - 
the dc?d of will" of the decea^i takkdar and m-atIL« I Hfli ,hiI ,ht Ba > ,bwfw: «■«“ 85 
was effected as prayed for. * JU,,0n '^lookdan estate (87). (Su Ri.hard C«<*\ Mf* 

In a suit subsequently brought by the appellan, ,bi^ nP Au r - TaSSad UK RaSUL KHAN. (1890) 17 LA- » 
I'o^on of the villages allotted Z the 2*SS£SB 18 C 1 529 " E & 

C"'ind that the transfer of the vilUees was veed, as not S - 2l 

"fX\kdh Esltl \yfZi 4 * " ra?ai,cd S - - CcKtlmclicn of. 

to £2? * Ad * M ,hil b ‘ 16 ** ■o*Ppfcafic« S. 22 am he read. x. far as its language penmD.^ 

Thf^Ld... • • l, be rational and orderly, not so as to be arbitraO' ** 

nuvSmdZ 10 «« of the estate <**- ^i-rwr.) TEWARI RAGHURAJClMgfJ 

the duty of vierti ,rapo<d °" ,ke laWcdar - IUM SUBHADRA KUNWAR. (1928) 56 1 A- J® 

rnainS e^ h e particular vi'Uges«, of which the 3 Luck 76 = 60 W. N. 44S - 26 h/^ 

«“»«*«»■ 108 I. C. 673=30 Bom L. R. 829- S2 C0- ^ 
Z S2f J?51? ^ 00 the estate. A I R. 1028 P. C. |7-»*^ 
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OUDH ACTS -(Cants.) 

ss trs trarcsa;- 2 tra »•»- *- *. % 

those sections dealt with as an impaitih,'e estate; and the shook! he insert^ ^ ed ‘ haI 11f Jn * latookdar whose name 
preservation of ihe estate a, £££* £££d STl “ £ £*' fifth •'«"* £ 

entire accord with the language and pcJic, „f fe legislation, ute. wfcMMt iSitUdZ * fi,tcc> die intes. 

G,VinC M «"«* * Af( 1 "" - — ? * — (13J.^ Jr^ ^BR!J 10 1NDMt*^ 

ss .22.21 E4J ’ ,N °«. 

lit fibli'SiSK ft V ,tu,w *• ««« 

'hr Ait. In ikeSSlfttailL'T^ ?" dfr S * 8 * 

I eowrned £ Z IJifftTw Wh T "f *“«“ l» 

!.Wj/.» 23 J PPl'« 02). (A/r. 


xrr —-«» ,hf ,Jn W and policy of 'th* legistalion. 
Giving full effect to Act I of IW). ,he «KCr**io« to a taloq 
must he to an impartible estate, whether the edate - orrfi. 
nan!)- devolved upon a single heir “ to quote the language of 
List .of S. 8. or whether the succession was to he regulated 
tiy the rule of primogeniture, to quote List* J and 5 of S. 8. 
(UJ Shu-.) DEI. D.4KHSH SINCH r CHAMUtlRHAN 
S a ^orenu«v « <1910)371 A 168(178 180!« 
?if' t*! •!! 9) ; 2CLJ 303 HCWN 1010 
8M.L T 273 7 A L J. 1122 -12 Bon L R 1015 « 
13 0. C. 316 71 C 734 20M LJ 917 


-- -Gfinnuta umiafar h,j 

IIM-Rtrau trtaUJ Ay, JH J tnttrtJ ,« 

A in i/men la. 

The appeals relate principal!) to a taiook calks! H. whkh 
was created by a sunnu.1 by the Gov error General after 
JSJ■■VPWlwaitai and **to which it was slated 
that it was a condition of the grant that it .houhl (knead 
to Ihe nearest male heir under the rule of primogeniture 
The estate was en|ere«l in the li»t* No. | an«l N'<. 7 r,i 
lisherl by S 8 of Act I of IW0; »d consequeml,. iciord. 
mg to a former (ktUm Of aU« Board. it dwmikd atari 
.ng to ihe ruks pmitfrioM in S. 22 of that Ac. 074). 
(S/r Karnti Ptar Hi.) DRWAN Ran Ri/AI HiH vDUR : 
IIAE Jag AT PA I. SlNGH. (1890) 171 a 173 * 

18 C. 111(114)-6 Sir. 590 R A J’. No. 120 
—•htaltt uitkin waning of-Ugato, mtttSing „ 
tut* At fart At! not a. 

A legatee who succeeded as such Wore the paw* ,J 
the Ootlh Estates Art i. n<* a legitet within its nwar.in* 
(Sir Arthur Wihan) THAKUR SHEO SlNCH • R .vi 
KAOHUBANS KUSWaR. (1905) 321 A 203(211). 
27 A 631 <648 9>-9 C W N. 1009*2 0. L. J 194, 
80 0 317-8 Sar 791 16 M L J 352 

- -fjmittliomi in—Contra/ a/. Ay S. J-f. 3 (4U- 

Condition! rtftrrtJ to in. 

The positive limitations in S. 72 of the Oudh Estate* Ait 
1869. are in noway controlled by the provision i„ s.Jof 
the Act. to the effect that the right acquired by virtue of 
the talukdari sunnud should be subject to all the conditions 
affecting the talukdar contained in the sunnud under which 
the evtate is held. The conditions referred to in clause 4 
of that section are Ihe conditions of loyalty and good service 
mentioned in the letter of the 19th <4 October. 1859 „ 
published in the first Schedule of the Act. and the oiber 
conditions of a similar nature, such astlnse of shrewder, 
ing arms, destroying forts, etc., contained in the mnnud 
(13). (Sir flaruti p^toti.) BRIJ In|)AR RaHADUR 
Singh v. Rankf. Janki Koer. ( 1577 ) 61. a 1 - 
1C. L.R. 318=3 Sar. 763 Bald 148 = 3Sntb 474- 

B AJ'aNo 48 

-Lilt 2 To hot Aar namt tnttrti in—Htath 

intntatt of-Sutttnion to-Kult affluaUt to-Kn/t in 
S. 22-limitation in MnaJ—ffret of Att upon. 

A summary settlement of an Oudh Estate was made with 
a Hindu widow and a sunnud granted to her prior .0 the 
passing of the Oudh Estates Art. IW9. conferring a foU 
proprietary and transferable right in the estate upr fl her and 
her male heirs according to the law of primogeniture. After 
the passing of the Act. her name was entered in Lists I j 
II of the lists mentioned in S. 8 of the Act. 

fft/A that, as regards the swcctSMon to tKr ik. 
limitation in the sunnud was wholly superseded by Act I 0 ' 
18W. and the right, of the parties 


TwT : Van " k ' NI Kunr-ar 


SM (!).(» AW, (J), MM, ‘ ,<97 

vw’Srw ' m «r-/«w. 

= j ,h \ 

bochiur n,.T Tk, - l a BfwntWI ami nican* 

A IB 1928 PC 87 •* 55 M L J 778 

S. 22(1 to 10). 

12 C LJ 30? lie W < 6,0 >" 

7 A W. 1122-12Bon LB 1015? “oc III' 
TIC. 734-20 ML J. 917 

_w , . / V2(3).(4 )and(6). 

-yJYl .T 4 '“ n4t *<' m—Mtaning of . 

. - 1 tasisstKt s*isi i !! r 

eFSssSS&^S 

n _ S.22(4). U,;,N0 1*9 

s~ *- 

Qnatrt. whether Ihe roo <4 a daonkr., ..1 ' • . 

1 t'F '•**' 

1 UI 31.-3 S.,.W.uJIB.VtiS: 
s. n (4) Dai'chtucs ** 

—r 

CL (4)of S. 22 of Art i of JW9 » pe,k an , ^ 
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OUDH ACT 

Estates Act I of 1869- 4Cmi .) 

S. 22 (4)—DAUGHTER'S SON — TREATMENT B\ 
TALVQHAR OK, IN AIL RESPECTS AS A SON— 

(W 

prevail in Oudh as to the construction to be put upon it. 
One pallet in the Commi*>iond’> judgment ahxbt impfc> 
that, inasmuch as the actual treatment of a son by hi* 
father van* in all ccantrie* acconling to the characters of 
the parent and thechiW.it i*impo**ibk to say what the 
legislature meant by the treatment of a grarxbcn " in aQ 
respects a» a > 00 ”. Other pa**ug«s of the vime judgment 
seem toas*ume that the treatment mast in *ooe «ay be 
tantamount to an adoption umkr the Hindu law. involving 
the legal consequence* of *och an adoption, as. (.[. the sub- 
jection of the grandson to prohibitions as to marriage which 
would not otherwise attach to him (233). 

Their lairdships are dispotd to think that theclause mu*t 
Ik construed irrespectively of the spiritual and legal c«be- 
quences of an adoption under the Hindu Uw. The fourth 
cUuk. like every other clause in S. 22 applies to all the taluk- 
dar* “hose names are included in the second or third of the 
lists prepared under the Act. whether they are Hindu*. 
Mahomedans. or of any other religion; and it is not until all 
the hem defined by the ten first clause* are exhau*led that, 
under the 11 th clause, the person entitled to succeed becomes 
determinable by the law of his religion and tribe (23W). 

It is necessary, then, to put a general as well a* a rational 
construction upon the provision advi«d|, mtrtduced by 
the legislature into the statutory law of >*«*Mon. And. 
taking the whole section together, their Ixwdships are of 
opinion that wherever it is shown by sufficient evidence that 
a lalukdar. not having male i*sce. ha* *oexceptionally trea- 
ted the son of a daughter as to give him in the family the 
place consequence, and preeminence which would nataraly 
belong to a son, if one exi.ted. and would not ordinanly be 
conceded to a daughter’s son. and ha* thus indicated an 
intention that the person jo treated shall be his successor, 
such person will he brought within the enactment in que*tioa 
(234). (Sir Jamtt IV. Ct/tilt.) MAHARAJAH hRTAB 

Narain Sinch Maharanee Subhao koofr. 

(1887) 4LA 228-3C 626(631 2)-lCLB 113- 
3Sar.740 - 3Sath.458 B*J.’sNo46 

-- Wkatamotml, rtntnd- 

L R. 4 l.A. m-Exp/wat," 

In the case reported in LR 4 l.A. 228 it w* pressed 
upon the Committee that the treatment of the daughter’* 
wo required by the Oudh Estates Act must be wmething of 
the nature of adoption. In answer to that suggestion, their 
Lordships pointed out that the **cti«i applies, net to Hindu* 
alone, but to all religion*, and they continue as follows : _ 

I IS necessary, then, to oat a general a* well a* a ra- 
t.ona! construction upon the provi*ion advisedly introduced 
by the Legi*Utuie inM thi> statutory Uw of **«**. 
And, taking the whole section together, their Lord*hip* are 
of opinion that wherever it js shewn by sufcient evidwe 
that a talookdar not having male i**ue. ha* so exceptioaaly 

treated the son of a daughter a* to give him in the family 

, <on * < l cw "- ^ Prominence which would 
nasally Wong to a son. if one existed, and would not 
ordinarily he conceited to a daughter’s son. and has thus 
indicated an intention that tHb per*** so treated *haP be 
h,s successor, such person wiD be brought within tl« enact- 
ment in question." 

Upon this passage it has been argued that the Committee 
intended to lay down an authoritative interpretation of the 
language of sub-S. 4 of universal application; that treatment 
which does not conform to the description there given can- 
not rightly be held to fall within the subsection; and that 
the Committee meant to indicate that the acts of treatment 
must be absolutely unequivocal and not by possibility refer- 
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Estates Act I of 1869-(Cw/<f.) 

S. 22 (4)—DaI'GHI tk'S SON - TREATMENT BV 
TAI.IOIMK OF, IN ALL RESPECTS AS A SON- 
(C*td.) 

able to any other relationship than that of a son. Bit this 
argument puts a strained and unnatural construction co 
the words of the Committee. Their expression "general 
(onstreet ion" dearly refers to the propriety of ccoaniing 
the Act that it may apply to Mahomedans and others as 
wdl as Hindus. The rest of the passage is only a Maternal 
in attract form of circumstances which will clearly bring a 
case within sub-S. 4. In the xqud of the judgment thej 
*hew that tboe circumstance* exist in the case before Ik*. 
There is nothing to *hew that the Committee intended to set 
up a standard to which all case* mu*! conform, or that tky 
demanded more demoistrative proof fa this kind cf qu» 
lion than for any other. 

Their Lordship* hold that whenever the evidence shews 
that a daughter's son ha* Uen treated by the talookdar in 
aH respects a* hi* own. it is sufficient to bring the case with¬ 
in sub S- 4; that the question is one of fact, and most be 
tried and determined by the same methods as other qoes- 
ti'** of fact; and that it is very difficult, if not impttiUe. 
to lay down a test for such a question in terms less wide 
than tho* of the Act itself (168). {Ltd Hc*U*u) Ull 
RAO BEGAM r. IRSHAD HU’Sain. (1891) 21I. A. 163- 
21C 997 (1002-3) - 6 S»r 469 E H J-’l No 

- Cm(*rr/*t Mnp at ta-Pniy CwU «#'* 

Ur out vitk. 

The question whether a daughter’s son has been treated 
by an Oudh talookdar in all respects as bis own sc* widin 
the meaning of sub S. 4 of S. 22 of the Oudh Estates Ad 
is ism only a question of fact, but it is ooc which embraces 
a great number of facts whose significance is best appreoat 
ed by the** who are most familiar with Indian nu»»w 
d customs. Their lordships would be specially wnwrWf 
... such a case to depart from the general rule, which f««® 
afresh examination of facts for the purpose °f 
concurrent findings by the lower Courts (166). {I** «* 
•u.) Umrao Begum Irshad HtSAiN. 

(1894)21 I A. 163-21C.997(1002)-68»r.4W 

B HJ.'lNo. 

Where the courts below concurrently fc*^ ‘j’*', 
appellant wa* not treated in all respects by t* 
talukdar as his own ton. and therefore was ntf a®** , 
the statutay right of sucttMOn under cUuse 4 of 3. V “ 
Act I of \Ufi. and that, according to the custom oil* 
family, a daughter’s son did not succeed to the proptfl£ 
his maternal grandfather, ktld that the findings 
dusire against the appellant. 

To use the language cf Lord Hobhouse: TV 
U not only a question of fact, but it U one which ernun 
a great number of facts whose significance is W* J PP' . 
ed by those who are most familiar with Indian nuD ®' u 
Custom*. Their Lordships would be specially 
soch a case to depart from the general rule, whichTo 
fresh examination of facts for the purpose o 0> ,s , 
concurrent findings by the lower courts. (Lord 
tot) Sanwal Singh Satrupa kunwar- 

(1905) S31. A. 53 = 28 A. 215=3C.U n 
10 C.WN. 230 -1 ML.T. 6=8 Sar. 90S=16 MM+ 

In a case in which the courts Wow bad conc^. 
found that the appellant, the daughter’s son of a de<«- ^ 
coded taluqdar of an Oudh laluq. had not been tie ^ 
the deceased as his own soo. and therefore was ^ # 
to the statutocy right of succession under d-* . (0 
of the Oudh Estates Act of 1869, and that. ac(0I ^ tt d 
the custom of the family, a daughter’s son did net _ 
to the property of his maternal grandfather* 

Council, following tbeir general rule in case w ctBCW 
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S. 22 (4)—Daughter's son - Treatment by 
taluqdar of. in all respects as a son - 
(Cm*.) 

findings of fur. declined to interfere. (Lni .1 Zvmgktn.) 
Kunwar Sanwal Singh p. ram Satrupa Kunwak. 

1A „ „ li 9055 331A - 53 ^ 28 A 215 = 3 C I* J 86 - 

10 C.W N. 230 = 1 M LI. 6=8 Sar. 903-16 M L J. 77. 

- kind, nit, 

HtU, on the evidence that the appelant. the -on of a 
daughter of a deceased Oudh talukdar. had "fern Heated 
l»y him in all M»act» as his own son" within the memme 
of Cl. 4 of S. 22 of Act I of 1800. and -hat he therefore 
entitled to maced to the taluk, the talukdar harin; died 
intestate. (Sir Jam,, IV. CVMfe) M MUMJI Pi RT «B 
Narain Singh j-. Maharanee Suih.ao Koolr. 

(1877 ) 41 A. 228-3 C. 626 -1 C. L R 113 = 

3Sar 740 - 3 Suth.458-R A J $No 46. 
It *as contended in the lower Court that the appri 
lant lacing the son of a daughter of a rival wife, and having 
Iwn treated lay his step-mother, the talukdar. in all re^pest* 
as her own son, came within the meaning of cl 4 of Jj. 22 
of the Oudh Estates Act. 1 W). It wa>. however, found by 
l>Ah the lower Court, that there waa no proof that he had 
been so treated, and their Lordships agrre in that finding 
(I3X (Sir Harm Pra/otk.) BKI| INDAR BtHADUk 
SINGH V. Ranee Janki Koer. 

(1877)51. A 1-1 C.L R. 318 3 Sar 763 
Bald. 148 - 3 Suth. 474 - R. k J.'i No. 48 
The question was whether a daughter’s son was 
treated by an Oudh talookdar in all respect* as hi. own 
son within the meaning of *ub-S. 4 of S. 22 of the Oudh 
Estate. Act 
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issuicv mi. 

It was common ground that the mother of the daughter's 
son in question was after her marnage taken into the house 
of her father (the talukdar). and that the daughter's son 
was born there, and from that time until the talookdar's 
death he was treated as a child of the house. Evidence *a« 
given of a number of incidents, some apparently trivial and 
some important, for the purpose of shewing that the taluk- 
liar's treatment of the daughter's son was that of a son. 
As against that it was contended that all tho« incidents 
were sufficiently accounted foe by the circumstance that the 
daughter ami her son were inmates of the talukdar » hoire. 
and that the daughter's son was his grandson, and in the 
line of succession. Both the Courts Irkw hehJ that the 
daughter'* son had l*en treated as a son by the talookdar. 

HtU , affirming the Courts below, that the evidence was 
enough to justify the conclusion that the daughter's u» had 
been treated as a son by the deceased taluqdar within the 
meaning of Sub-S. 4 of S. 22 of the Act (Ito). (Urd 
//Moult.) Umrao Begum r. Irshad Husain. 

(1894) 211. A. 163- 
21 C. 997 (1003-4)=6 Sir 469- B k J.'« No. 135. 

--Question as to-Fact or l aw. Stt under this Ac. 

S. 22 (4)—Daughter's son—treatment by Taluo¬ 
dar OF. IN ALL RESPECTS AS SON—CONCUR BIST 
FINDINGS AS TO. (1894)21 1. A 163(166)= 

210.997(1002). 

S. 22(4) AND (7X 

- /Jill 2 <W 3 —EUa/t rntrrrd in—Suittmen U- 

Talukdar dying withant ton tut having xtdrr. dan (kin, 
and daugktn'i ton. 

An Oudh talook. which is entered in lit* 2 and 3 under 
the Oudh Estates Act. descend* to a siogle heir by primo¬ 
geniture, and falls under the provision* of S. 22 of that Act. 
On the death of the talookdar of such a talook without a 
ion but leaving a widow, daughter*, and a daughter's son. 
if the daughter's son wa* treated by the deceased as a son. 


OUDH ACTS—(Con/d.) 

b ' 22 «) AND [7)—(Could.) 

25*2* as 

?,L TJn, ! y,' “* flam, r* HnJ " t-Dimitu/ 

LuSty, **”"*-**** •! «U» finding-. 

Oudh iSmITS, Si £!?"'• A ' Wlv ,h * ■**» of an 

£ « Wireaijrir*-; 

JmuJS? talookdar in all 

j “ d,cijl ^"^onerwacJ 

ik*i that the application ought not to be granted be. 
J2? h,r^r t ^" nC ' 1 ' h,f ' t ' U,e io ,hf ,a| oo»i. and f/*/ 

claim dnl not arise as repreyntine A Imi .mA.. , • . 

2ssaaL-^-»ass 

sat rssssft***- 

" p " ul11 ' ■ ni1 

SrSS'rr-"-- 

hat the Oa ih Estates Act so far created a unity of interest 
Usween the persons m the line of succession a* to justify 
in such a case as this, of the more 
remote claimant for the nearer one (168 9) 

//atkmu.) Umrao Becam p. Irshad Husain ^ 

(1994)21 LA. 163*^21 C. 997 fl0046)= 

19,0) ’■ 22 ' 5)(AS tY S'" 14 OF ACT^VS 

' Brrtktr " in. 

ing of as regards Hindu taluk,U f who had himself 

26 A. L J 609 = 108 L C. 673 = 30 Bon. LE Si 
32C.W.N.1009, A . I.B 1928P C f 7 Z 
MM.L.J.778. 
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OUDH ACTS-'/V*./.) 

Estates Act I of l869-'r..*/.n 
S. 22 W. 

-Rro»hez-Tn.h*!e* WMwk (brj .1tfewflfav.) 

TlMKI’RA BtMMI Kt’StVAR R \F I \G ATRAI. SlXCH 

0904'311 A 132012)=26A 393006) = 
8 C W N. C99 -11 Botn L R 516-1 A L J.384 = 
31 C 359-7 0 C 248-8 Sar. 639 

- P> 'the, t*unyr~SAitef freJreetvd eider It tilt, 

—Sue:,'t>ii'U— Preferential ,i(ht. 

H,U that the reasonable construction <4 Suli-S. 6 of 
S. 22 of Aft 14 |W wa« that the brother* of a demted 

Mlr«A«l.u were intended to lake in the on* manner ». 
were directed to tike by the pwwh ; *ub *evtk«v and that 
the descendant* of a predeceased tUn hroihrr *ne prefer¬ 
ential brii* to a surviving ymmgff Uother (88). 

S. 2? tfgin* by «avine that if» UbvJtdar nr gr inter 
w!w*e name 'lull I* inserted in the secfwd. third. <v fifth of 
•he li*t» mention*'! in S. 8. or hi* heir nr Irgjv*. .hill die 
in?e-‘ife .v to hi* f'f.ite. .u. h e*latr »h.ill tWrt*| a* ft 4k *«. 
and then there are eleven »uh wln< f.emirg a scheme of 
«le*cen». The plaintiff ehintt wider Mt'»-«ertk* ft. Ut in 
frni'triiing that the nhnl* of the s«h -<crtk«i* dm«ld lie hri- 
erl at. Tire fir*t *av* that the Mate 'hall defeat to the 
eldest «*>n of the talnolcdar and hi« male lineal dwcadanU. 
The second *ay* that if such eld«t *ou -hall have ri*d in the 
life-time of the taleokdar leaving male lineal descendant*. the 
estate shall descend to hi* eldest and every other urn **ce** 
ivelv awrdlne to their respective seniorities and their re*- 
native male lineal descendant*. The third nap that if such 
eldr't ton 'hall have died in hi* father*, lifetime without 
leaving male lineal descendants. the e*tale : * to descend to 
tire second and evert other *on of the taMcdar success ely « 
aeeoiding to their re*peetive seniorities and their re*pe<iite 
male lineal descendant* That male lineal descendant* here 
are Intended to include the descendant* of a »on dying in hi* 
father's lifetime i* apparent from Suh S. 4 That i« " or 
in default of such «on or descendants. - then to such **■ of 
a daughter a* has l#en treated hy the talmldar m all res¬ 
pects a« hi* nun son. and to the male lineal descendants of 
vichtnn. The estate i* to go to the daughter's son only in 
default of male Kneal descendant* of a yomd or other vw. J 
In Sul. S. 4 male lineal descendant* of a daughter', srm | 
mud have the *fme meaning as in SsibS. 3. for hy Sub-S. 5 
thr f'tate is to descend to a person adopted by the taloc* ! 
dar only in default of soch v» or descendants, m.. a i 
daughter's «on n r his male lineal descendants. TV firh sec- 
lion says, in default of an adopted son the estate i* to Jescend 
to the eldest and every other brother of the taloofcdar success 
ivelv according to their respective seniority and their re* 
pective male lineal des-endanl*. The words here should be 
held to have the same meaning a* thev have in Sub-S*. 3 I 
and 4. In Sub-S. 7 the word* are “ in default <4 anv soch 
brother "to the widow, omitting " descendant* bat their' 

1 nriMiips cannot think that it wa* intended by this cab 
sion to postpone the succession of male lineal descendants 
of brothers who died in thetalookdar's life-time t il after 
persons mention* I in Suh-Ss. 7. 8.9. and 10 and «m|y to I 
allow such male lineal descendant, to succeed under Sub-1 
S. II according to the ordinary law to which the tah-nldar 
i« subject. It i* the reasooalJe construction that the brreber* 
were intended to take in the same manner as sort* (87 8). 
(Sir RifhntCtufl) Haider am t.assaduk Rasul 
Kll AN. (1890) 171 A. 82 = 18 C. 1 (8 9)=6 Sar. 529- 

BSJ's No. 119 

- CMttir»ti.m—R<f,r,Ktc U vMeef nh-uetiem—- 

Meeeitity 

In construing sub section (6) of S. 22 of Act I of Iftft 
the v hole of the sub-sections should be looked at (87A. {St" 

Rukr/i Couth) Haidar am r. Tassadvk Rasu 
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I OUDH ACTS -(Centd) 

Estates Act I of 1869-fCowd.) 

Khan. (1890) 171. A. 82 = 18 C. 1 (8)=5 Sar. 529= 

R ft J.’sNo.ll9. 

S- 22 (6) and (7). 

- /Jit 3 —F.'latt entered in, and (ranted /# Hind, 

'■>*t f-mi/t under frim*cenilur/ tanad-Sueeettim tr- 
ir, f>v.J*h(iter aui hreihfr e>{ (rantee- • Pre feme, btwn. 

R and G. two brothers, subject to the law of the Mitak- 
shara. became on tbe death of their father jointly entitled 
to an ancestral tabqa. and thev held the tatoqa as a pint 
family until the eener,! confiscation of the landed 
Mates in Oodh in |8$8. later, under the Omen*. 
G-neral'* proclamation of March. 1858. B, the elder 
brother, as the head of the joint family, received hick tbe 
Uluna. ami what wascnM the " second summary W\e- 
mmt" was made with him in July. 18.58, InlWhsanad 
was granted to him. He was entered in list 3 underlie 
Oadh Estates Act. I8W—namely, a* being a taNqdar to 
whomaptimogoiituresanad had l<en given. From the 
ord .timmarr «rttlement up to the regular settlemmt •• 
I8f4 B. In- hrs act. and declarations, obtained the Hale 
for himself ami his brother G 3S memhet* of the jn«l 
Mifakshara family. In |8ft7. howeier. there was a «epi 
ratiem between the hreeher*. and an agreement br whkh F 
took the estate absolutely and G an annuity. R died in 
1871 leaving G. his brother, a widow, and a daughter, tbe 
plaintiff, hut no male issue. 

Held, that or, (he death of B without male issneor ad# 
<d *«*. the taluka devolved under Cl. (ft) of S. 22 o/tbe Art 
ou hi* s«|e surviving brother. G, and that on <7/ death it 
devolved under Cl. (7)on his surviving widow, the defmd- 
-it (22 3). (.1 tr Ameer Mi) Nano RaNF.E KUNWAtr. 
INDAR KUXva'ar. (1926) 541. A 6-1 Lock 5B’ 
(1927) M W.N.21-4 0 W.N. 80* 
31 C W N 485-45 C. L J. 282-100 I. C 485- 
25 L W 751 =A I R 1927P.C.8-52M.LJ.197. 

S. 22(11). 

- M.eker—Ri-kt t« netted te unmarried iim-FjUlt 

tabu h her—/jtti \ and 2—F.itate entered in. 

A talonk called I) was created by a sunnud by 
Governor General after I/wd Canning's oroclamatk*: 
it was stated that it was a condition of the grant tut n 
should descend to ihe nearest male heir under the iw “ 
primogeniture. The estate was entered in the li# >°- 
and No. 2. established by S. 8 of Act I of 1869; and. ^ 
wrjuentlr. it descended according to the rules pointrd* 
in S. 22 of that Act. On the death of the last male 
of the estate, it descended, according to clause (ll)of >•» 
to the heir according to Hindu law. ,, 

On the death of the heir without having been »am«. 

4. /.'. that his mother became his heir, and took a mot» 5 
interest in the estate, which was not an estate for RK. 
woman’s e«tate by inheritance (174). (Sir Barnet Best- 
DFWAN Ran Bijai Rahadi’R Singh r. Rae Jacjt"- 
SINCH. (1890) 171 A. 173 = 18 C. UlCJ 1 *' 

5 Sar. 590-B. ft 7.1^2 

- See under this Act S 22 (ID-PRIMOGDJTWJ* 

Sanad. (1910) 37 IJi 168 (180*2) = 32 A. 599 (619- £ 
- Ordinary ler* in-Sanad eanditieni if 

Tbe decisions in L. R. 201. A. 77, 371. A. 168 
I. A 228 deariy e>talfish that the “ ordinary U« 
to in the Oudh Estates Act of 1869 is the law »hkh 
pn-ern the parlies apart from the statute and indoor • 
*anad pving title to the property in dispute. It » 5 Iroe ,.jv 
these decisions were rendered with reference toai=* ' 
of S. 22. and not with reference to S. 23 of the Act; W 
terms of the latter section are precisely similar to 

5. 22.clause(II). and their Lordships see no ***** 
reason for giving to them a different construction. 
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Estates Act I of 1869-«W/) 

S. 22(11 HA*/*) 

(kl^r^r^ " , ,he '***"*" * «* ■** 1 

delivered bySir Rimes Peacock m L R. 5 I. A. 1 at P it 
is no authority for the vie* thank t fl«t of s. 22. ,| (ii\ 
or of S. 23 of the Act. w.» wholly to de^rov ||<- ,-u .( 
succession laid down under wnU SfcfcVj ^ 

J3?* * **■ mem noNf than 

this that the Act supersedes the sanad where the 3rr in 

CMflcl. (I r«vX Rin»| N,n, N sivr.H r 
Harnau Khar. (1122) 49 U 276^284 5^- 

9 0 T T iM t81St 7) 51M LT WP C », 

9 0. L. J. 428 (1922) P. C 289 27P W V ion 

..Mun.-tiuSmIS 

9 0. & A. L R. 49- 681 C 1000 43 M L J 337. 
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- Fnmfig/nitHH S.wn,/—/■./<„ 

in Itoi | 4 5-5,,. . /aim r, 

By ai Govenment sanad dated ISfO a Ufeu .* ro.f <I1 „| 
upon A* on the condition, amnug* K * 
of dying intestate, a any of his mnmU Mm fan till 
the estate .Mould descend to the nearest Cum717 

“*"** n fc m ixi . *.»« ...™;; ft 

J ili"? 5 m " ,i0nfd in ,hf ^ Art. I*M (to 

A-, death intestate and without issue. M4lP pi ^ , . 

the possession of his widow. On the death of ,k 

the succession to the estate was contested by f. < 0i m thr 

respondent, who would he the heir if the 

governed by the rule of lineal primogeniture, and his anew' 

the appellant, who would succeed if it , tra \ Ur ,, , * 

nearness of degree. ^ 1 '* 

//c« that the iule of Gneal primogeniture 

case and not that of nearness of degree, aod .Cube i«T 
pondent was entitled to succeed. 

The appellant contends that he is entitled to thes™*. 

*ion because, by the ordinary law to «hkh it amt k 

supposed reference is made in S. 22. (II) 0 f ,k Oudh 
Estates Act, nearness m decree ispceferaUe to Ceal 
diwent in other words, that suhS. f||) , 

revocation or an abrogation of the rule of success- bid 
down in the sanad under which the tahiodar 5 
hl«property and that S. 8of the Act did!L* TZt 

to a declaration that the succession "shall tk-eafter I 
regulated by the rule of primogeniture ." hut ool, u^,| ,k t 
phixse in the course of a narrative identifying the fifth fiu 
of grantee*. It is fairly clear, however, that, if a rPftl _ 
nancy does not ari*e within the statute iurif >. 
thing which would have the same effect has been p- 
namely, an inconsistency between the order of sacr«.^.‘ 
specified in the sanad and some neher law of succession 
under the ordinary law of the taluqdar's religion and 2 
and it is maintained that in thee circumstances the « 
and the statute alone, ami govern. 

S. 22 of the Act in so far as it describes in the fi rN . 
of its sub sections the specific order of heirs prefer, P | lo ,k 
succession, must have forte given to it t 0 tk ^ 
standing a. a statutory sulMitote for any line 
whKh might have been sel forth in the »anad. - 

slon In sub-S (||) that, in default of any one takinr TrU 
the previous sub-sections, there ,hoold I* .71 

persons a, world have been entitled to *.cc£T,£ 
under the ordinary law to which per-ns of,k 

tribe of such «aiu q da, or 

wbyect is. however, nothing else than a eener.i , 

parties to the situation in which they woddha.JbS hi!£ 
apart from the statute. But that situation u f-nd in rk 
sanad itself; and it is abo contained either k 
affirmance or at least by way of narrative, in tk fifth £ 

JIJ 


PW). Hr this vimpk construction ,0,he 

(UJ SU.-1 Drill KaKSH ^inch'T* r»* 0 " ,lintl '- 

— ■***■•■, «...... w,! 731 •““•M. W7. 

'?*!'** 5“"^ “> the law which wouM Col ' 'V'^' ,0 
^ «he property .b Pn lSf 

Aoul R - (Ji»«ia^ c 'Sr 

M* a Hiwdu widow ItlfEZ? * n °“ dh 
Vmr. The rival claimants a ^ 

«b* Mithaksha/a |,» ' ,h ' he pJ,, ' c ' «We 

Jle sub^, of ,k p IrvPTII disnoie isf 
■h^h was CflB ,^ W |hf ^ 0ud?1 

-// .I, iune was ewS^^^-J^to 


'O I* found in vub-S (Sb ,,W "kb 
as would have ’ ’ R 0 ** ,0 such oersem. 

ordi Barj hw , 0 which^ris^'^^. f ' U,c «"der 
^ *«ch laiuQda, are subject (30) Ur . ' e,on in d trik 
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OUDH ACTS-IC.-*//.) 

Estates Act I of 1869 -<C.mtd.) 

S. 22(11)— (Canid.) 

(1902; 301 A.27 25 A 143(150) = 
7CW.N 209 = 8 Sar. 367. 

- Rule of UKi/MV* under—bit 2 and n.1 lit/ 3— 

E.'tate entered in—/k£ree—bne—Preference. 

In .he cj'e of an esUfe placed in rl*» 2 of Act I of 
IS60. and not in div* J. if the heir wording to Encal 
primogeniture i» more teniae in degree from the ancolot 
than other collaterals. other pt:-on« ii> the fine of heir¬ 
ship. the degree prevails o'er the line according to the 
clarification undo the Ad; but if IcocoBaierak <«r pe^o®' 
in the line of heirship arc equal in degree, then, as the 
property can only go to one. Rtoaise mu-i khadto the 
seniority of line t» find ocr which that one b (7*1. (Lard 
UMohu) NaKINDRA BAHADUR SlNCH r. ACHAl 
RAM. (1893) 201. A 77 20 C 649 - 6 Sar. 310 - 

R & J*l 128. 

- Pi.!/ d ifi'io’i.v under—bit 2 and lot 3— 

Ei/iil/ entered in-Pumaf/mtut/—Lineal frimo'eniture 
—AWrr a/’. 

’Hie effect of an e*tatc l«eing pUcd in cl**' 2 of Act I of 
|8W), and not in da* 3. i* that the estate b lahcBed as one 
which, according to the cu'tom of the family, descends to a 
single heir Uit not necessarily by the tale of lineal primo¬ 
geniture (78). (Lord //.Mmit.) NaRINDAR BAHADUR 
SlNCH r -ACH AL KaM. (1893) 201. A 77* 

20C. 649 * 6 Sar. 310-R 4 J't No. 128. 

Rule ./ imefliion under—b Hi 2 and 3— Eilatei 
entered /*— Dittimti/n. 

While there arc several decision* on cases coming under 
list 2 to lire effect that it i* enough to preside a 'ingle heir, 
and that when tlic succession is regulated by clause 11 of S.22 
of the Oudh Estates Act this single heir it the nearest in the 
succession, and may be nule or female; there it no decisis* 
to this effect when the case comes under list 3 where the 
rule is that of primogeniture. But there ore two decisions 
-26 All. 30S. when the succession wat regulated by the 
canarl; and 32 All 599, which came under list 5—which show 
that the rule of male lineal primogeniture apptes after the 
special successions provided by clause* (1)—(10) are ex¬ 
hausted and where clause (II) is invoked (240) 

Clause (II) does provide special limitation', and does 
not simply remit the succession to the unquaEficd ordinary 
law of the religion and Irik (235-6). 

If clause (11) should be treated as providing special limi¬ 
tations then, though the descent is to be according to the 
ordinary law of the religion and tribe, yet this ordinary law 
operates only so far as it is not inconsistent with the over¬ 
riding consideration that the succession is to be governed 
by the rule of primogeniture, which implies abo impartiH- 
lity (235). {Lord Phllimw.) Situ Hakh$h Singh 

SITAL SINGH- (1921) 48 L A. 228= 

43 A 245 (256.252. 251 )=33 C L- J. 520 - 
25C.W. N 721=19 A L J 337 = 24 0. C. 107- 
29 M L T. 390 = 601. C. 548 - 40 M. L J. 449. 

-- Stuff mem under. it mate entered in hit 2— 

Irf-i’tiNe f kan<ter,./ eitate if a fated by. 

The impartible character of an Oudh taluk entered in 
Li*t 2 of S. 8 of Act 1 of 1869 as descendible to a single 
heir is not affected by a succession under S. 22. Cl. (II) of 
the Act. to heirs entitled under the ordinary law (107.) (Lord 
Daxty) I'GDISH BAHADUR r. SHEO PART.AB SlNCH. 
(1901) 281. A. 100 = 23 A. 369 (379)=5|C WJC 602= 
3 Bom. L. R 298 = 8 Sar. 19 »11M. L J. 178 
S. 23 —Hindu widow. 

- Inheritance—Talook taken by—Eitate in. 

Quart- whether the effect of the Governor General s 
letter of 1859 and the subsequent legislation b to relieve a 


OUDH ACTS—(CWAf.) 

Estates Act I of 1869-(CW.) 

S. 23—Hindu \vidow-(cw.) 

Hindu widow, though a .alooicoai from the disabilities 
imposed upon her I if the general law. Such a construction 
seem* opposed to S. 23 of the Oudh Estates Act, at least as 
regards a widow who takes a talook by inheritance (255.) 
(Sir James IR. Ct/tilt) WIDOW OF SHUNKER SaHAI t. 
Rajah Kashi Pershad. (1873) Sop. I a. 220= 
3 Sar. 289 = 3 Suth. 4=R * J’s. No. 23. 

-Inheritance—Talook taken by-ViUage and rights 

within—Estate in. See UNDER S. 3-HlNDU WIDOW. 

(1873) Sup. I. A. 220(2356) 
S. 23-Ordinary law in. 

- Ordinary Lno—Family enttm if inflated ii. 

Under Act I of 1869 the ^cession to estates in list IV 
b regulated by "the ordinary law to w hich members of the 
intestate'* tribe and religion are subject" (Act I of \W>, 
S. 23) which has been held to embrace any "faaily 
custom." (135.) (Lord Cfdliml PaRBATI KUNWAR f. 
CH ANDARPAl. KUNWAR. (1909) 361 A. 125 = 

31 A 457 (474 5)=10 C. L J. 216=6 A. L. J767= 
13 C. W. N 1073-11 Bom L R. 890-12 0. C.S04= 

41C. 25“ 19 M L I. 605 

-Sanad conditions if included. See UNDER THIS 

Acr-S. 22(!i>—O rdinary law in. 

(1922)491 A. 276(284 5)-44 A. 449(4567) 
S. 23-Sanad-Estate held under. 

- Sn.eemen te-Rute of, fretenbed by tanaJ-Sfib" 

if mftrudn. 

An Oudh estate which had been confiscated by J 
British Government on the annexation of Oudh io l»» 
was re-granted under a Sanad which provided that, i* 
event of the grantee dying intestate, or of an) cf ^ 
M*ccesv>rs dying intestate, the estate shcwkl descend to j* 
nearest male heir according to the role of primogenitor* 
the death of the taluqdar leaving: a widow but no >»*■ 
questioei arose who w*c entitled to succeed to the trtate. 
nearest male heir of the deceased, or his «k»* 
taluqa was included in list* 1 and 4 of Act I of l» “ 
nearest male heir founded his claim on the ter» « 
sanad; the widow contended that, by virtue of S. 

Act, the suction was to be regulated not by the 
but by the Mithakshara law which was the ordinary la» 
which the members of the deceased's tribe and ref'P°n 
subject, and that under that law she was entitled «o 
estate . i. 

Held, that the effect of S. 23 of the Act ** ,0 ,„ 

place the role of succession prescribed by 
Mibsritute for it the ordinary roles of succession P"J. , 
among Hindus who are subject to the law of tbf j 

shara. and that the nearest male heir was entitkd* v 
under the terms of the sanad (2834). (I'-r^C^ 
Badri Narain Singh r. Harnam Kuar. . )s 

(1922)491.A 276 -44 A. 449(j»* 

31 M L. T. 

(1922) P. C. 289 -27C. W. N. 129-250 C > 
681. C. 1000 = 21 A. L J. 13=S7C-1*-^ ^ 

9 0.&A L.B.49^44M o L-I-_ 

S. 33—British Indian association of oup"' 
Award of. „ ..rrf 

- Binding character ef-Axard net 9m* 

nthin time alUwd. . , QgJ. 

An award of the British Indian Asocial* * ^ 

which boot filed in Court with the Comm^ooe^ 


"UIVII W WVW UIVM WUil "I'M ^ «J» kW 

proval. within 6 months of the passing of the 0*° , jj 
Act of 1869. does not come within the provisions w ^ 
of that Act. and has not therefore the charact® 01 
ing judgment of a Court of competent nrisdictic^- 
award is nor on that account invalid. It does oc* 
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OUDH ACTS— 0I ~ W 4PTC „ 

Estates Act I of 1 m-(Contd.) ^ ‘ 

S.33-URn,SH INDIAN ASSOCIATION OF OUDH- Act Hi Of 1910-((W.) 

Award of—(cwj.) 

(IV^Cbv.) tom N A R ,V SWCH u . ,w S |u ‘ std 

Kuak. n«99<jor . • N * CH *• Hannah 


lute m M«f4 io the proper sense of .he.««; y* it i> 
obligatory upon both parties to .be submit „j , p<n 

vir ,n,ereMS ,hey "»»>«• U~t/r*S 

BH Ah A AKDaWAN MNGH P . L'DEY PaRTABSIRV.H 
(1896) 23 IA 6J -23C. 838 ( 847 8) - 7 Sar 24 
„ 6 M L J 79. 

— Conti rut lion ' WMMf— 

indtftnJtniof f r«<.d,*o <«! *»■ “of the .Wii,e’Vimm 
Mll , f trhl/r h mAuk (t!urx „ rAU|e j , "o« iHnnper 

“J"* hud-AdmiwMity. Amur Alt.) \] „, w biM 

Jt! 2*v“*»««■ »' * w* I— .w I ' U, A N1 A «*« 


.'A. 


In a cam in »b.ch an award of the kith* ].*» A _ 
fia.ion of Oudh found ‘ .hat .he two village.. «« A> 
maintenance, I* decreed in favour of / (toOM.L) a. 
heretofore, the question ar<*e whether the exprevion (to 
continue) at heretofore in the award signified th 4l / 

!>u»r«Miii M *. o. ,«*. .ul— lJ ' ,! 

, -A hr "om-ur, urat,on 

1 J,. •/ iron, A,,*..../' 


--ngni or wh»h 

had been previously enjoyed b, hi. father M giaudfatlw 
or whether it mere!) gave /a right of oow»iuo for 
lifetime, determinable on hi. death by ,h* VM u*\ 
representative for the lime being. 

it A i iL.t .. 


•LE.rTwVowir'f'iii 7 *-*- 

U011 1 9ncl 1 “ iPC ”! 

81I.C 370 50 M. L J. 




Ut/J, that, in construing the award of the Hriti.K ImSm of M0&fnI'^. 3 " 5 U «•*on 
Association, U was legitimate to refer no. wily evidawe arm -J* - hl ' 11 MW fan nhi.h 

of antecedent Mucndon bearing upon that p^t «bkW I iwaH^KTli'ir 1 ' - ^ *M«*Uw Ac. U«me 
independent of the proceeding, m the sulim:..;<« to , 1 * ' r ’, 

Association. butto Ihote quas judicial act. of the a,Inter, of m4i„J x y w ,^^ nl Al ! ofh «l .M the effect 
P« Wkfc *Wr ultimate a»ar.l Ua-ed U^rJ I Art I ft hoa '"yueatlietl owe inure .ubie.ii, 

Wt,m) BH*'MANDtWANS.NCHK U«»EV PART*I '* «Hel«,uS,k 


Singh. 


:.—— W.. .. VI71 I INI l 

(1896)231. A. 64 - 23 C 838(849501- 
7Sar 24-6M L J. 79 


.BELT" 1 -"^ ,l "" t - ‘—^SKIS 


I^SH 2 »;sS 


S. 33-Co>iMirrFE o» Oudh talukdars. 

-Adoption—Question ol-jwMiciio. to *6de- ! ** ^ in 7.2/S 1 * ** 

fcflcc. of de.i..ion in lih iyi M Ci.il wit. ^ HINDU ^ in ]W > *b,n oth., SS|S of ^ 

LAW—ADOPTION-ADOPTKD SON-STATUS OF-OvDH (Vr. Amu, A/i.) M AT t Pr ,«!?. ,n ,he 

TALUKDARS. (1907)34,1 A. 125(131). 29 A 519(822 3) ri'oU. V’ t^BHAN 

- Auvrili of—far tt and <t<<t of. ' 

The Committee of TaMidar. made many a«ard. rtv 
peeling the prmi.ion. to be made for reta!i*e» of taknfcd.f. 
which. 1^ force of S. 33 of the Oudh E.tate. Act. became 
*hen duly approted and filed, legal decree. (|67.) {U.d 
H Man it). MUHAMMAD I.MAM AU KHC\ ,. SaRDcR 

Husain Khan. (1898) 261. A 161-26 c 81(90'- 
2C. W. N 787 - 7 Sar 432 
SCH. II TO. 

-- San,tJ grant/J to forum mimtd •"—/((■formation ,/ 

—Prntr of Gmrnmntt of India—Sfttial Ad of Undo 
lure—AfttMilf. 


Qnotrt whether since the pasdrg of the Oudh Ktatr. 
Act I of I860, the re formation of a xnnod granted to ar.y 
person named in the second schedule of that Act could U- 
effected even by the Governor-General in Council uiihcot a 
special Act of the Legidature (230 I). (Sir Jama It’ 
CM.) Widow of Shunkur Sahai ». rajch 
Pehshad. 


<7A 883 6L i , ¥"e’ShjV 1 «l- 

_ s „ u “? Act XVII or 1876 

! 

| dnt—Snil foo-Onn, of Proof nlf «f 

(rant lodhn uttiom. ( / fl 

the father of in ,K7 ’* '"faiwrof 

‘i»hce>. It agmd in the dJ*'?!'''' 1 k> * of lh ' w 

mor/Mo pre^M. to dancm. 

(m3)sup. irm^&iyszsat *, 18M ' 

3 Suth 4-B.i J’, No. 33. ^ under A\ mill ,hei 1,11^ pljin,iff - «* 

. 1 ^ ,ht W-l arme for a ' u,t « of 

lul4e.o rt-umption U h im ' .L" *« 

panie -1 at a favourable J *, . K [ oun ' 1 ,hj ' it *as 
referred to in S. 52 of tb* Oudh nld V**"* ' he Unt,ion 

ESS^-xSffiSts. 

I Ss- 

rare ‘-f rent. c,amM « a favouraU- 

^ h "'" -iStl s^s 


Estates Amending Act III of 1910. 

-- Not rrtroifutiw. 

The Oudh Estates Amending Act III of 1910 basno 
application to a case in uhich the sgeecsion i 
opened before it was passed, notwithstanding that 
respect, it is made retrospective. (Lord Philhmoi 

Baksh Singh v. SitalSinch. 

(1921) 481. A. 228 (233)- 43 A. 245 (250) 
330. L. J. 520-25 C. W. N. 721 19 A L J 337 


in certain 

.) Situ 
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OUDH ACTS-<£W/.) 

Land Revenue Act XVII of 187MM 

held, a' it ipjR-.u*their IiwLhipt qcitc /as-tly. that the 
appellant ha* ««*« adduced any provf | 0 show that the rent 
nas a favour aide rent. The n i fcfac d charges, the expenses 
of management, ami >o forth, may have been such as to 
make it a perfectly reasoubie rent as letwevn lessor and 
lexsct. {MUM* »v.) Per tar KahiDIk Sinch 
B.\DI.I'. (1897; 25 C. 479 - 7 Sar 350 

-S. 61— PmJjnJikia 1*1 ft fetitita nn/er—State- 

nunh IM-AJMUHMI by her ll—Pr#/tb/ ike andentood 
rl'wtWf. 

It was extended that no weight.* significance was U» lie 
attached to Matemmls rnaiaiatd in a petition Un mutation 
of names signal by a paidaaadun lady ami poented umler 
the provision* of S. t*| of the Oudh land Revenue Act of 
1876. upon which petition mniati«i of names was .wdefrd. 
unless ami until it was proved affirmatively that tbcouitents 
of the iietilMi Weic fully understood liy her. 

//•//. "'vi iuling the Contention, that, in view of the duty 
of ottkial inquiry impiwed by S.Wof the s*id Ait. state 
memo in the petition would I* vlmK*ioos liy hrr to which 
weight should lv attachevl (226-7) {M Rlhaita.) 
Sadie Hussain Khan r. Hvshiu au Khan. 

(1916)431 A 212-38 A 627(650 li- 
(1916)2 M.W.H 677-21M L T 40-6L W 378™ 
21C W.N 133 25C L J .363-14 A L J 1248 = 
18 Bom L R 1037 -19 0 C. 192 -1 Pat L. W 157 - 
361. C 104-31 M L J 607 

-3 62— /*f«r'J’ under—Suture uf—Regnluniy m 

It—Preiumfiton—Mu um - Omnia praesumenur tecie es* 
acla "-Attfi/4k*lity. 

The duties of inquiry impo*d liy S. 62 of the Oudh Land 
Revenue Act of 1876 are the administrative duties of a 
quasi judicial character impo*ed upon the public olicial* 
therein mentioned. It is scarcely conceivable that when the 
application is grounded upon the statement contained in a 
petition signed liy a pardanashin lady, those official* would 
omit to take adequate *up* to axwtain whether the knew 
the purport ami effrft of the vh-rument the signed. He 
would utterly fail in his duty if he omitted lo do so. and in 
the absence of all evidence that he did fail in his duty in 
lhi» respect the maxim omnia fraemmnnur reeteeiu aeta 
must be applied to the proceeding* (226). {M Mkmitn.) 
Sadik Hussain Khan p. Hashim am Khan. 

(1916)431. A 212-38 A. 627(6601)- 
( 1916) 2 M. W. N. 577 -• 21 M. L T. 40 - 6 L. W. 378 - 
21C.W N. 133 - 25 C. L J 363=14 A L J.1248- 
18 Bom L R 1037-19 0 C 192 * 1 Pit. L. W. 157 - 
361 C 104-31 M.L J 607. 

-S. 74 —P'lr/Iti,* Prtretiiap—Alledmeal tf ikt„ 

lit fen,<a M entitled at—FJFeet rf—Deeima at ml, 
Civil Court—AU time at mbj,,t la. 

One of the villages appertaining to the estate of a 
decw'ed perron to which his surviving bother became 
exclusively entitleil on his death was the subject of partition 
proceedings umler the Oudh Land Revenue Act of 1876. 
and a portion thereof was, in the said proceedings, allotted 
to two nephew* of the deceased, the sons of a predeceased 
brother. It appeared from an application filed by the 
surviving bother in reply to the objections taken by the 
nephews in tho* pnxeedings that the surviving bother 
asked that " the property of the deceased skald be divided 
at present according to p»sewion. and a separate suit will 
be filed in a competent Court as regards the title in respect 
of the property of the deceased." The Revenue Court gave 
effect to that application, no inquiry under S. 74 of the Act 
was made, and the question of title was left to be decided 
1? the Civil Court. 


OUDH ACTS-(Coafd.) 

Land Revenue Act XVII of 1876 -{Contd.) 

Held that, the surviving brother was not thereby 
estopped from claiming the village. (Sir Andre* Sttl/t.) 

Chokhev Sinch Jote Singh. 

(1908)361 A. 38 (43)=31A 73(80-1)= 
5 M L T. 167-9 C. L J. 151 = 13 C. W. N. 274- 
11 Bom L B. 69= 6A. L. J. 100=120.0.268= 
II. C. 166=19 H. L J. 123. 

-Ss 108 112. 121—Co-sharer in Mehal-Proprirtor 

—Pre-emption right-Share in mehal consisting of separate 
obak-\-« residence in village-Effect. .See OUDH ACTS 
-I.4W* ACT OF 1876, S. 9. 

(1904)311.A 212-26A.571 

-Ss 121. 123—Rent .irrears-Shares of coda- 

penpritfo** in—Tramfei of—Interest on rent freer tram- 
feree—Right to-Oudh Rent Act (XXII of 1886). S.HI. 
AvOi’DH acts—Rent Act (XXII of 1886). S. 141- 
RENT— ARREARS. (1898) 26 L A. 41(44)- 

26 C. 623 m 

-Ss 121.123 -Tnaffer tf ikure tf defoullir w Ip 

S. 121 -Keat-/Jabilii r ftr-Efett on. 

Under Proprietor*. who* leneficial interest is translemd, 
under the MlUtM of S. 121 of the Oudh I-and Rtsa« 
Aci of 1876. to perron* who thereby become posses** of 
the whole mahal do not continue to be liable lo W rwl» 
tbe takkdar. S. 123 of the Land Revenue Act has not tk 
effect of making them *o liable. 

Such lability as the ro sharers incur, whether totk 
Government or to the lalookdir. is to remain “ 
Ireforr; but there is no provision for charging thro 
any liability at all when (hey halt been deprived of «* 
property in respect of which lability ariees. htolg 
have ceate .1 for the time to be co-sharers and during UJ 
time they havr no lability, joint or other, directly to «* 
takoWar. {M UMtate.) MUHAMMAD MEHKDI AU 

Khan r. Muhammad Vasin Khan. 

(1898) 26 1 A. 41 (434)-26 C. 623(60 )* 

so.w.s.2U-r««<“ 

-8.172-C.urr/ of Ward,-Alienation ifmrtif* 

t : 'iy — P‘ r ~\r tf—V i/unfjir a/tf notion- i» 

Validity. 

The Court of Wards has all the ordinary pownjj* 
guardian over a Ward’s property, supplemented by cettw 

power of a guardian to make a voluntary alienatioo •» 
P«uity of his ward's real estate, and it is open to the 
on attaining twenty one lo challenge the validity of *« 
transaction. It is not for the advantage of a dtsqa^ 
proprietor or the benefit of his property within the 
of S. 172 of the Oudh land Revenue Art. 1676. 


considerable portions of his estate should be djsp® 
without ccmdderation (195-6). {Sir Ford Sortk) 
MOHAMMAD Mt'MTAZ AM KHAN V. SAKHAWATA 
Khan. (1901) 28 LA-f- 

23 A. 394 = 5 C. W.N. 881=8 

-Si 173. Hi- Diiiuoltfrd frofritltr- W' 

Rifh to (,<Htro<t—Simflf ddt bond txtndtd 
under 'ktr^Validity. 

From a perusal of the group of sections (161 ‘ 
the Oudh Land Revenue Act. 1876, intitoled C 
VIII. Court of Wards." it will be dear that the A« 
oca intended to interfere with the personal status f'J 4 ’, 
of an adult disqualified proprietor who is nritho 
knatic. except as regards the management of his 

or anything expressly prohibited. There b no If 1 *' -w 

of a disqualified proprietor contracting debs, or b«™ 
money.and it is contemplated in S. J74 thatsoch*^ 
may enter into contracts which, bat for the pton*®* 
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OUDH ACTS— (£W,f.j 

Land Revenue Act XVII of 1876—((',•«//) r 4 ,. " -' 

'hat section. might result i n hb prop,,., |«„„ lAr% • I * ** Venue Act XVI * Of 1876— 

iSTailteSir 

awpggsi 

pci^nal right, which they dor,, find, hi ^aP'**"* Cc„ di.mj**, I 


T> win 01 


4S,tta»F5Ss as* !5?a=s 

j£* £T '•*£** ,a ' 

‘ 1895} 221 A 90 - 22 C. 729 


6 Sar. 690 -» 
6 M L.J. 77. 


DH (S sv 

10 c w w «io a?i , ; f8A 670 ,5801 )- 

J°_ C W ; N *19-4 C. L. J. 1 3 A L J 495 

8Bom L.R 491-1 MLT. 206-9 OC. ltt 

9 Sar 

-8s. 173.174-04,, 

rhe object of & 173 and 174 of the Oudh Land k, 
venue Act of 1876 *tathe protection of Ihe pccprrlt 
against either traction, entered inf. I 7 ther,^ 
tutelage by way of direct transacti-m, of M |f w (>f 
gage, and a'H. the protection of the proper,, a c a in „ lht 
consequences of any execution in respc 1( f co!!,,*,*.? 
tered into by a person under wh tutelage. S 174 * - 
with the latter situation (7l). *- 
BAKHSH SlNCH f. SHADI LaL. 

» muSww uRS^: 1 :™;«: Tsn *7* S ‘«**? 5 E 

(1916) ,i ?„ W « N - 425 -3LW 626 24 cull » •« ** * U*k No 19 

190.0.65,18 Bom. LB 412 331CeJl- d " d ° f lh < 

.. ... 31 M 1» J.72 .1 -V * purchase. 'h* completion of 


Laws Act XVII! of 1876. 

rster; 


, 7 8 - 

*»« /rMfr *Wrr mtMftmvI-lktra ,, 

afaiHil ti/itu a/ur nlcAK frm munvm**. 

A disqualified proprietor in Oudh. mhu< «ftfc had been 
taken untkr the superintendence of the Cnit nf W«k 
under the Oudh Land kevenue Act. IMWrf „,u» 
of money while the estate was under rubjmmi. \fi« 
the estate was released from superintendence. iheimi,.,*. 
obtained a personal decree again*! the prewietor fa if-, 
recovery oft he,aid sum, and sought Za**,JZ 
against the estate after its release from superintendence 
otatc^ *^ al t0UW ‘'•X'ulrd again%i ihe 

The object of the Act would befnMrahd if thr 
were so allowed to be executed Further S. 174 ,4 
Oudh I-and kevenue Act expressly provides again,t >«b a 
course. TT* phrase in that section, 1 whifc- hi* or.*,,, b 
under such superintendence." b a phra*e arustxevl io and 
elucidative of the verbal expression “contract entered jnio 
by any such person." S. 174 b meant to protect pr>oertv 
against the execution of a decree nude ,n LT, 5 
contract entered into" during a certain of ijj 

namely, while the properly b under such 
(71-2). {Lord Ska*). DEBI BaKBSH SlMCH^ SHAHl 

• 20 M A - 271 «» «: 

20 M L T. 63 - 20 C.W Jf. 770 - 14 A L J vn 

(1916)1 M.W.H. 425 - 3L.W. 628 24CLJ15- 
190.0.66-18 BoaLB.IM-MiaiM: 

31M. L J. 72. 


JTs purehtoe. 

,h r ' ir —'-ncesthcapnelb 

SisSiisrS® 
^JS^rsirSLsr & 

® O Vh.N. 763-A I. B 1929 P.C. 269- 

a Hjurat,- village- (ihe m«d 5S5 .^"wted 
****.m**ml JSi Uf dwc,, "« li««kr. if 
«Va«h. under the proviso ,4 lb . u' „T °" Ca 
'■ England, and was manace-I <*, J? 1 " , P mon » living 

= * TS. I«S. if 

- - - •• * 0 'Imposing of the 


P««**t!y. it was divided up ba„ , fZ"'? w ,ne 

•ere off^ f or ^ fcJf JJ° * n “^«' of ''locks.which 
of those blocks and FcuZf' P ^ W one 

of tU saks of other Uocks P ''" np,i,)l1 in 
his claim co Ibe DrcrbivL ^ basing 

L««* Aa of W& " C ^ pltr 11 of the Oudh 
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OUDII ACTS—(C. 

Laws Act XVIII oi 1876-U>//.) 

It.ippc..i«d tli.il thir .ij^nlLir.l. knowing that all ike 
block* "cic in the luikct. toll S that hr wi*hcd to pur- 
Chare only that 1+xk which *a» adjacent to bis own 
estate, and which hccvcatiully purclurevl, and that he did 
not wish in putchxre any other Week. The ord agreement 
lor sale with one <»f the leMundents «a> no ck*U entrfed 
into some time prior to the agreement with the appellant. 
I ait wh.It the appellant refund to pun hare any of t he other 
block.* he t»* aware of the agree m en t with that ir^pondent 
ar.d acquired in it. 

Util that even if the prior Completed puivbre by the 
appellant would, under other cir.unvtanct*. bvt given 
him the tight of pre-emption in respect of the block* pur¬ 
chased by the respondents, he ant be taken by hi* con¬ 
duct to have waived that right, and that it would be in¬ 
equitable to allow him to re-a-reu it. {Sir Gt.rgt Limits) 
RAJA Pa 1ESH»AKI P.tRTAI NAKAIN SlNCHr. SlIA- 
RAM. 

(1929) 561A. 356-4 Luck 421-1191 C 627* 

30 LW. 885-(1929) M. W. N. 926-50 C L J. 555- 
G0 WN 763-A I R 1929PC 259- 
57 M L. J. 637. 

- — -S 3— Gift—Meaning tf—Trail-Gift lirtagi 

m/Jitim .» f, if mtladid. 

The Court of the Judicial Commivsoner ha* held that the 
term " gifts" a* used in S. 3 of the Oudh Law* Act 
(XVIII of 1876) doe* not iiklude gifts in tru»t. Their 
Lordship* cannot adopt >uch a narrow con*tincti<m of the 
term " gift* " as would exclude any gift where the rtaor’s 
bounty pa*** to hi* internal bene6ciaiy through the 
medium of a Ira*. *•• that while a pit bp A to C direct 
would lie gowned by the Mahometan Uw. a gift by A to 
B in trud for C would be governed by wane other lair. So 
to hold would defeat the plait* pur pure ami object of the 
section of the statute. (Lard Aliinm) S.VD1K HUS.UN 
Khan v. Hash ixi Au Khan. 

(1916) 431. A. 212 (221)- 38 A 627 (645)* 
(1916)2 M W. N. 577-21 M. L T. 40'6 L W 378- 
21C. W N. 133 - 25 C. L J. 363-14 A L J 1248 » 
18 Bom L R. 1037-19 0. C. 192 1 Pat L W 157- 
361 C 104 31M L J. 607 

-S.5— Ilnur cambilant fixed by contract—Rtduc- 

tion of, and award of reasonable amount—Discretion a» 
to—Interference in a|>peal with—Annuity fixed by contract 
—Disallowance of. See M a HOME Dan l-\w—D ower. 

(1893) 201. A. 144 (148 9)—21C 135. 

-S. 1-Village trmmaaily xitiin auaaing rf—La 

If rut in laud aofmrtJ iy JetiU—Ptnaal hating, if tea- 
Hi!alt <i tillage tammamly meetly tfnam litre,f — 
Villa ft emmantly Htt tn ih h( tlitn.iv. 

In 1872, the Secretary of State nude a pant of a Urge 
tract of waste land in the Good? dirtrkt to one. f. The 
land was described in the deed of grant *s situated in the 
village of Agya. Imt under sul-requent settlement proceed 
ing> it wa* constituted a separate ” village " known as 
Cookeiugar Grant, the word ” village " in that connection, 
however, denoting little (if anything) more than a revenue 
unit. The village was. cat Cs death, vested under the provi- 
sions of hi* will in ten pel*o«is living in England, and was 
managed on their behalf in India by care $. 

Quart whether Cs devisees mere!) by reason of an inte¬ 
rest in the land so acquired should be assumed to constitute 
a village community which was not shown to exist apart 
from themselves. 

The expression “ village community " is not defined in 
the Oudh Laws Act of 1876, and no evidence was given in 
any of the suits out of which this appeal has arisen as to 
the existence of a “ village community * it Cookenagar 


OUDH ACTS -(Ccntd.) 

Laws Act XVniof 1876-(Crref/) 

Grant. It may be that, as appears ta have been held in 
other cases by the OuCb Courts, only persons bring an in¬ 
terest in the village lanes should be deemed to be men ten 
! of ike community. (Sir George Lvnda.) RAJA PATCH- 
» ARI PARTAB NARAIN SlNGH V. SlTARAM. 

(1929) 561. A. 356 - 4 Luck. 421-119 I.C.627- 
30 L W. 885=(1929) M. W. N. 926 = 60 C L.J. 655» 
6 0. W N.763-A.IR. 1929P. C. 269= 
57M.L.J. 637. 

-S. 9 -C+ihtrtr in MtM-PrtfritHr-Xitk if 

frt-tmfiicn-Oadi Land Rcunue At! (XVII rf 1876) Jr. 
KB, 112. \2\—Ei/tl—Short in mehal emiilingrf Ufa- 
rau that—.Yen reiidenee in tillage—Effeet. 

What the question was whether the pUintiff «*• 
led to pre empt the village of Pahladpur, under S. 9 of lb 
Oudh Luw* Act, which admittedly applied to tbe sale 
that village, and it appeared that the plaintifl «sointt« 
a chak of thinj three acres in Pahladpur, and that by the 
^tlcment under which he held, he paid Rs. 40 per m* 
of revenue, the same being payable through the lunbrdan 
of the village; but that he did not reside in the village. ** 
that be was under the combined operation of Sj. 1® *“ 
112 of the Oudh Land Revenue Act. 1*76. liable for w 
revenue assessed on the whole mehal and was «****! 
cu-sbrrr oi the whole mehal within tbe meaning of S. 9«* 
the Oudh Uw» Act. 1876, with a right of pre<ofWJ 
thereunder. Held, fuither that the fact that the share'* 
the plaintiff in the mehal consisted of a separate <bak 
no* make him the less a co abater in the sense of tie 
anil that the circum*tance of his being non-resident » 
immaterial. (Lord ROtrlim.) MUNNU LaU MAW 
Saivid Mghaxixiad Ismail (1904) 311 A- 
26 A. 674-9 C. W. N. 129-2 A. 

6 Bom. L.R. 761 - 8 Sar. 6 * 

-S. t—Maial—Meaning 

H’it art—C+siartn of Sniditiuan cf tnun-W* 
liM—Rigil ef. 

By a compromise onehalf of a talulu was J° r 
Ganga as superior proprietor and the other half to A 
in equal shares in under-proprietary right, they PJP* 
Government revenue plus malikana at the rate , 
to the talukdar. and being jointly liable to him « r ®^. 
the same as rent. Gajadbr and Ganesh became ' 
entitled to the half share allotted to B A U i 
tition made between Gajadhar and Ganesh M “'r 
petty was assigned to Gajadbr. A decree»» ^ 

accordance with the partition, and mutation of nw» . 
efiected accordingly, but no separate engagement » ^ 

f« payment of the Government revenue in 
three entire villages or the two pattis assigned to ^ 
Gajadhar sold the suit property to the respondent, 
succeeded his father Ganga as talukdar. j tk 

In a suit for pre-emption filed by Ganesh in ref*^ 
properties sold to the respondent, held, that 'be 
was not entitled to pre-empt either under the &*' ' 
tbe second, clause of S. 9 of the Oidh Laws AcU° 
Although Gajadbr and Ganesh may bvt 
liable to the tahkdar for the Government v 

malikana. as the rent of tire villages and P* 1 ® 

B & V under the compromise. Gajadhar and W r «» 
not at the date of the sale to the respondent 
any subdivision of tbe tenure in which the 
question was comprised ot in the whole 
Tbe word “ mahal" means any parcel or P^ dD(W 
which have been separately assessed too: art 
separate engagement for the revenue and for Tr* **■> 
rale record of rights has been prepared. (^ f * 
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OUDHACTS—(CW.) | OUDH ACTS—(£••*/) 

8 M.L.T. «.» O.C. 165=71 ^‘ —* 

L^ C £',m led 10 a CWm *° «*• •* 0«lb ^«0 

JS«°»*« "lire vHhje, «d two the MM of.hc . '^ r'il 5? 2 *W*«I fo, 

■« »»««w — - *. ^ 


. T . * v " *" u r in equal sfiartS 

Hght; they paying the Government revenue pm, 
it the rate of 10 p.c. to the tahiodai. and beta* urnth haUr 
to him m respect o< the same a* rent. On the iatfa * ol P 
on wluim both the shares devolved, hb (/»*>) p,^,., «£ 
volvtd upon Gajadhar and Ga*>h. In mi api,*« 
*“ mjllc Gajadhar and Canoh under wlu.h -he 
J'W w ?‘0 Gajadhar. A decree wa* nude 
... auordance with the partition, and iMtatio* of name, was 
effrtUtl accordingly butno*eparale ci,garment wa* made 
or payment o Ik-Government .even* j„ le *pevtol the 
three entire ullage, or the two patti, a^ned uTiaudh.r 
In m. Gajadhar sold the property i. to Hart 

h«, who had MCCcaled hi. father Gan-a a» taleodar ol V 
Thcrcujxm Ganoh tiled the wit against Hamhar aril 


TI C 196-20M. l! j"609. 

*-*•*«*• 

?£=£ * *** 
»=r«s 

esijJofT.Uev vf< l5j £ ‘ 7*'* *. h * ,t ‘ w in ,lie 
, j‘«.l k he- 1 * 1,1 ,hTu. L whnquJinict rteed ear 
a her?Uim •*,„ SLtSV* lw P ,jil "i«*. withdrawn 

MdiiSisarft ° ,cw . •" «»« «*•»«* 0# ,t/. 


ajaoar. — a3 her«lain, «,.• *wr i«7 . •V** 

The Court» below held that the »uit ought to be dbmbsed *• (res*mdmt; had ihrrrfw.w k!Zm Ir 
a» regard* the thrvr entire village., and that a. regard, the lL,ni,K *- The appellant fanfe* „,....£. 
two patt,. Ganedi and Harrihar w„e equal*, «£ , 1 * “ «> «'«*•• * W 3 pre empti.e, in ,e.p«t of ^ ' 
tight ol pre emption, a. being the only other member, ol W tku no nuke a. ,«T u j fc ,| | |V uT - • ^a" 
the village communities to which the patt*. rc . ( He claimed rhat «« pavmcJt kT J*} , k w . 1, “* d - 
■PPUUlMd 1x4* were ordered to be diawn MMprdt 2 ■» •»* d«d. the^t ibwhl^ S 

two patt,.. ami a* the result of their l*ing drawnTthe right '* *<1 «p li, , 1 * tLd£ ua. 

to Iwiy two patti* wa» found to I* with Harrihar The hl! "* «X"*ine. ^ a ' ""•ndlolic 

wi* therefore dinti.^rl in it» entirety. I ^ .hat the appellanf. tW* | 0 pr^p, 


wa* therefore dismiv^d in it. entirety. 

H(U S that tit(ItdriM of the Court hclu« w*. rjght. 
The villages asrigncrl to P did not f wm 4 Hpara!. m.hal 

* lKi> ncdin.iv .an... TL. l.l.lli .a.t.l . • 


JXm*"** 

they are indaded .hew, that each ullage in the takqa.a* ■odd be entitled c pre^wion Jl 

separately ^Kd to revem* ami that the taJu^ 0 . . ^ of the p:,^ who p,^ tolSTS aS , £f 
cd into one engagement for the payment of the rertnue .« BWt « **arer». and that he «*. V 

all the villages. The whole talu.,ua i». therefore, what u ^ <W property. Ur , J||, ’ J1 ”.“ W '° ‘f* 

Called in the Act a talr|udari mabal. cubing of a "^.hment detd had dooe^'l The m ' 0 * UP , C 

numlxrr of village* cvh of which i. separately* avKsy.1 Z 1 °P »«m w*. altogethu mcndMent w^ T ‘ ake " 
revenue and may be regarded ** an inferior mahal. The ^ P*e-empti«« (J2-3) (v, f ,r 1 h . c J a, t min * a 
plamt'IT b certainly not a ro-.harer in the taloqdari nuhil Wamid KhaK k SHALUKA BlBl *^ ABDUL 

for the taluqudar ha* no co sharer. Nor u the olaintif! > (1893) 211 a 01 n . ne 

Tl7Jp My ^ ^ inf " i0r ^ * hkh '*** 6 Str 399 B & J-*. Jo 5sJ. 

Although Gajadhar and Caned, nuy bate been Hllh JL,-/® U [,xt~P,,kt 

liaMc to the taluqdar for the Government mmoTp*.. ...y^' to fnr^u tk< f/c 

malikana. at the rent of the villages and pat tie* aJra- 

question was compmed or in the wfa* malul!(W AP^ant^r^i^*!^ ^ frel sale 
^^r.) SlIEOBAJ KUNVAR r. HaKIHAR EtKSH rijtao! ^?° ck5 ^ ^claimed a 

SINGH. (1910) 371. A. 124 32 A 351’ ? '• of ,hc ^ of other )Ao-w 


all the 


12 Bom. L R. 608 - 7 A. L. J. 709 = 13 0 V K ltt- I ''" 1 ." W '*** A “ of 

13 0.0.166 = 71 O-y^MLjL 2 *‘ ,fc * lowing that lIir 

— -“-^ES-SSSsSsSg 


339 * 


THE PRIVY COUNCIL DIGEST 


OUDH ACTS—: CantJ.f 

Laws Act XVIII of 1876—«*.«//) 
no« wish i<» puivhaae any other I4*.k. The to! agreement 
fot site with «*ie <•! the re-pundent' *a> bo doubt er.lcmi 
into s>wne time piioi t«» the agreement with the appellant. 
Uit whin the appellant tciWI to purchase any of the other 
l*xk> he was aware of the agreement with that ropuo- 
tlvnt and acquiesced in it. No formal notice of the proposal 
til >cll any of the plot' was given to the appellant. 

II,U that the appellant, who refused to purchase any of 
thcothci plots and who acquiesced in the sale to the respon¬ 
dent could not complain of the want of notice under S. 10 
of the Outlh lau. Act. {Sir George Landes.) RaJA 
PATESHWAKI PAklAft N A RAIN MNCH SlTARAM. 

(1929) 661. A 356 -1 Luck 121 -1191. C. 627- 
30 L. W. 885-(1929) M W N 926 - 50 C. LJ 555- 
6 0 W N 763-A. I. B. 1929 P C 269 = 
67 M L J. 637. 

Rent Act XIX of 1868. 

- r i hhu rtcognued ty—l'mitr frefneitt and fount 

—Distinction. 

I he Oudh Rent Act XIX of 180$ rttcp im three classes 
of person', and three only. a» having an interest in and 
entitled to hold land for the pu«p*o of the Act in the pro¬ 
vince of Oudh. w:.. • proprietor”. ’ under-proprietor’’ and 
' tenant." That the Act docs not revgnise any other statu 
except the three it define, is clear from S. 102. 

The Act draffs a 'harp distinction between an "uodej- 
proprietor’* and a "tenant." {Mr. Amur Ah.) LaL 

Sripai Singh p. Lai Basant Singh. 

(1918) 8 L. W 328 - 23 C. W. V 985-210 C 180- 
(1918; M W. N. 638-6 0. LJ 497-16 A LJ 817- 

6P.LW.265 28C L.J 468-24U LT 131- 
20Bom LB. 1101-47LC. 424- 
36 M L J. 595(6012). 

-- ‘Vttdtr proprietor - Status o!~ Incidents 

V*nation with Hu nt tf the tonne heid.r—Legality of— 
Darn declaring a per ion " Wldtr-proprietor - 
right of tramfer—Validity—Lfat. 

The law attaches ceitain rights to Uk statu of an 
"under proprietoi" ; so long as he retains that statu he 
remains clothed with those lights, and he cannot be dilut¬ 
ed ol those rights unle» and until be lose that status. 

Where the hnalordet of the Settlement OSker ran as 
follows:—‘‘Oecree—an under-proprietary right in Maura D 
in favour of plaintiff without right of transfer, subject to 
an annual payment of 161 rupees". held that the plaintiff 
acquired the status of an "under-proprietor with right of 
transfer, and that the word* “ w,thout right of trari'ler " 
in the decree did not affect the rights of the plajnt.il as 
under proprietor. {Mr. Amur Ah.) LAL SKIPAT 
MNCH r. LAL Basant Singh. (1918) 8 L W 328 = 
23C.W N. 985 - 21 0 C 180-U918)3I WN 638- 
5 0.L J. 497 = 16 A L J. 817-5 P L W.255- 
28 C. L. J. 168 = 21 ML T. 434 - 20 Bom LB 1101- 
471. C. 424 - 35 M LJ. 595:603). 

8s. 83(4). 41—Zc»w in th, „ #iw r„. 

fr.'Pruto entitled Ur inb settl.mcnt-Lahhty .-/ 

In 1669 a claim was made before a settlement ofc.tr br 
the respondents, who were villagers cCcuuying roouaah /' j n 
coparcenary, for sub-settlement of that v illage as against the 
appellant, the Uhikdar. That claim was cSpromsed Z 
the decree passed on foot thereof declared the respondents 
to be entitled to a heritable, but not transferable, lease of ll* 
a ‘® ««« kJ'ing 12 percent, profit to the lessees 
1 Be decree further ptov ided that the lease was. for default m 
,? ,e0t hiWe ,0 ** "by the decree of any 

,o aj h * * hkh nay * ^ *«* 
»n Uudh, with respect to persons bolding an uyfa-propriet- 


OUDH ACTS-{Contd.) 

K«Dt Act XIX of 1868 -{Ccmtd.) 
u) right in land.’ In March. 18/9, the respondents being 
then m anear, they and the appellant agreed that the lessees 
might be dispossessed for non-payment. In 1882 and 1883, 
the appellant obtained decrees for arrears of reot against tht 
respondents. Those decrees remaining unsatisfied, the ap¬ 
pellant fileJ a suit for possesion of mouah P under S. 83, 
d. (4) of the Oudh Rent Act for non-payment of rent and 
for cancellation of the lease. 

HtU that the suit was unsustainable. 

It is clear that under the decree of 1869 the parties had 
n« a right to caned the lease under the terms of the Rent 
Act. With tegard to the agreement of 1879, the pLaintiB 
I could not xtk to enforce that agreement by soiag in the 
Rent Court. His only remedy would have been to hart sued 
in the civil court upon that agreement. {Sir BwuiPu- 

j t*h.) Rajah Madho Singh v. ajudhia Singh. 

(1888) 161. A. 77 3 15 C. 516 3 5 Bar. 165 

-Ss 83(15). \te—Applicability—Hindujnnl/tmlf 

—Member rf.net entered ai a eo-iharer in rigidtr uUtr 
Oudh Act XVU of 187 <*-Smt hr partition and (rofr •! 
ha than by. 

In a suit brought against /, the person with «bca* 
-onnury settlement of an Oudh Estate bad been made aw 
to whom a sanad had been granted, by the junior necten 
of the family of J, the Judicial Committee made a decree u 
18/9 declaring that the suit 113 villages cotcpriang t* 
estate were held by J in trust for the joint family of hiB*J 
and the plaintiffs, and as a joint family estate goverwd Of 
the tuks of the Mithakshara law, and directing J too®* 
the said villages and the;.rocceds thereof to be aW* 
and dealt with and applied accordingly. . 

//. one of the plaaniirfs in the prior suit, afterwards » 
tained cotry of his name as a co-sharer in the sard ll> 
villages in the register kept under S. 56 ol the Oudh U« 
Revenue Act XVII of 18/6. . . 

In 1880//instituted the suit out of which 
arose, fo* a partition of the said 113 viUages, and « 

144 villages since purchased by /with the 
point estate, and of a number of mortgage and bood *£ 
and moveable property, forming part ol the joint eSaw^ 
not included in the prior suit. The plaint prajd .»' 
rate possession of H i share in all the aboveoenlKfi«FJ 
pertio. and for an aevount of the profits of such shiM . 
the exception of the share of the profits relating to th* • 
Villages from the date when // was entered as a 
thereof), and for payment by ] of the profits of 
H<U that S. 83. d. 15 and S. 106 of the Oidh R« 
of 1868 had no application to the case, lbi, , lht li . iu i(i 
cognizable by a civil court and was not barred by n" 11 

(57-8). ... 9 

S. 83, d. 15 and S. 106 of the Oudh RentAdJJVJ 
ply to the profits of the 113 villages after 
entered in the rcgjucr as a co-shara. but they are appfj*^ 
only to co-sharers, and it seems only where the 
and lambardar are entered in the register, ind . . to 
they could not apply to the 144 villages, and certaiolj^ 
the moveable property of the family (58). {Sir H 
cW4.)Pirthi Pal Singh I’hakur tsT 

(1887) 141. A. 37=14 C- 493 (508)-4«*“’ 1 

Bent Act XXH of 1886. 

Chapter viia. 

- Applicability—Thiiadars—PtriMS hcUi*t 

-5.3 {fb-Tema-DthitiM tf-Efed . ^ 

It has been contended that Chapter VH-Aol^TJ 
Rent Act of 1886 does not apply to persons bol^S j % 
tbikadars. That contention is based co the 
"tenant" in S. 3, sub-S. 10 of the Act. S.3,sal^ |V 


m 
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OUDH ACTS -(Conti.) 

Bent Act XXII of 1NHCMV.) 

Chapter viia~<CW) 

pan of the Act XXII of 1886 as it was passed in 18*6 
Chaptei VII-A, which (leak with the resumption and them 
hancement of the rent of land heW rent fret or at a favour- 
able rate of rent and contains S. 107 A to5.107 K was 
added to Act XXII of 1886 in 1Q0| by an amending let 
U. P. Act IV of m and consequently the specific enact-’ 
ntents of Chapter VII-A are not limited in their application 
by S i sub-S 10. which must be regarded as a mere gloss 
ary defining the terms "tenant- and "thikadar" asthcK 
terms are employed in the Act XXII of 1W6 as it stood in 
1886 when it was passed (114-5) (S', Join FJgt.) Par 
DEPUIV COMMBWJNI* 0» KHKRI 
0918) 46 I. A. Ill = 40 A 541 (617) - 16 A L J 865 - 
20 Bom L. B. 1095 - 23 C W.N. 125-28 C-LJ. 449- 
6 Pat L W. 302 - 24 M L T 292- 8 L W. 586- 
(1918) M. W. N. 880 - 47 L C 394 - 35 M L J. 525 
- Oijtil of. 

The object of enacting Ch. VII A of XXII of 1886 
which the Government of India had in view obvioudy mas 
the protection of the Governmut revenue assessed im 
agricultural lands, and as far as possible to maintain peo 
prKlors of lands in a position to enable them to pay the 
Government revenue and the local rates assessed upon their 
lands and thus to avoid losing their lands by nuking default 
inpayment of the revenue due to the estate (115) (So 
M " EJgt.) Pakbati Kunwak v. Deputy Counts 
SIONF.K OF KHERI. (1918) 461. A 111 

40 A. 641 (647)«16 A L. J. 865 20 Bom L B 1095 

23 C. W N 125 - 28 C L J. 449 -5 Pat L W 302 - 

24 M L. T. 292 - 8 L. W. 686 -(1918) M W N 880 - 

47 LC 394-35 M. L J 625 
S. 12. 

-Applicability—Agreement l*f«e Act. -&rUxD»lt 

THIS ACT. S. 12-RENT. (1904)311A 116- 

26 A. 299(309) 

- —RtHt-Poyrntnl-Tim, for-Com/romiu omJ d,„„ 

of 1864 not Aung—Proiinont of who* ,f ton if tmg>,t 
td into. 

S. 12 of the Act provides that, unless otherwise agreed, 
the rent payable to (he proprietor by the underproonetor 
shall I* hehJ to become due one month before the date fired 
for the payment of the revenue on account of the linage in 
which the land is situated. 

Where a compromise and decree of 1864 did not prescribe 
any time for payment of rent, the provisos of S. 12 of the 
Oudh Rent Act could not I* imported into them. {Lord 

Doug.) Thakur Ganesh Bakhsh p. Thakur Ham- 
HarBakhsh. (1004) 311. A 116 =26 A 299(309) = 

8 0. W. N. 621-6 Bom. L.B. 605 - 7 0. C. 116- 
8S*r 628- 14 M L J 190. 
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S. 56. 

- Dfiliiratum of dtftndant'i stotni to k tint of more 

lout and of in /utility to it tit, ltd iy nttitt—Poiumm 
—Dttrtt for— Suit for -Cm! tnd Rntnnt Conrti — 
Jnriiditlion. 

In a suit in which the relief sought by the plaint was (I) 
possesion of the suit village; (2) mesne profits; (3) (alter- 
natively) a declaration that the defendant had no right ia 
the suit village beyond that of a lessee having do right, aod 
that he was liable to be ejected by an ordinary notice of eject- 
ment; \4) further relief. Htld that, having regard to the 
provisions of the Oudh Rent Act of 1886. the civil court 
had no jurisdiction either to derne pusessioo of the village 
or to make a declaration in the form prayed by the plaint. 
{Lord Dx*j\ RA/AlK aUPaI SlNGH r. BALABHADAR 
Sm0H - iW. 1 A 203(210)-25 A. 1 (16)- 
80. W. N. 849 -4 Bom. LB. 832-8 8»r. 340. 

”3 


ODDH ACTS -{CtmiJ.) 

Bent Act XXII of 1886-«W) 

S. 107-A. 

-rkUdo—Rtnf foronroUt foyO/t ty-Eninntt- 

*** a ‘bekadar or pc,, 
ton towbom the coJectron of the rent* of a mown Mon«. 

J* ,oa bad Uen lrav«d in |S9| by the then tallS 

^ i ( ".i". h ‘ p '" v ' 1 •'« XXII 

d Jr « f ‘ h "r Md on the Condi. 

’ ’ ft" v' wU * ,n ,he ,i,cum '<«cev of tie 

Parbati Ku.vWAR Deputy 

COMMISSIONER Of KHl Rl. (1918) 45 T A ,,, 

23 J 65 - 20 Bom LR A ioJ5 : 

24 61 I T'2 ., C m/J Wl?5Pl1 L W.302 = 
M H. L.T. 292 -8 L. W. 586- (1918) M. W. N. 880- 

471 C. 394 - 35 M L J. 625. 

a. IU/.O. 

—As^siucn. under- UaUlty for—Will by Oudh 

Whi- a^ ? '?% 10 * i,c ful We uithc,- 
T.n ri.rT ** Hindu Law-wiumHmjh 

TALUKDAR—W |f£ Of. (1922) 49 I. A 262(274)- 

S. 141. 44A436(4 ^ 

ht^Tr * na '*~ l *° < * —M Witton-lioH. 

ut7uLuV ,! wi,hin,,,e mtJ "' n 6 Of 

. , ' iy - * Rai ’, Act of ,8Wiani1 »• not I.able 

' V ^ , w “ ndfr other law f 0 , interest on 
arrears of rent due by them. {Led /fotiouu.) MUHAM- 
MA°MEHRIH AUKHAN MuhammadVasin Khan. 
(1898) 261 A 41 (44)*26 0.623 (628)- 

_, . ... . 3C W.N. 218-7 Sar.4G8. 

— -Teiunts-bub-propr^ors if. St, Under this Act. 
s. MI-RUCT ARREARS. ,1898) 26 I A 41 (44)- 

1t*.*t~Vndtr. f ,,f 
fnt/rtlt o"—L *dti frofrittfi‘i /.aii/ily 

J 1 * ,auM * mn ,h « ^ning 

ba^UL.Sr^® A<,afl8W,ind will not be 

nvment of iniml £“1? T lude liibiS, y for 
payment o! mtetevt which the under promretor may be 

«Kl« apart f„« the Ast. (Lord Doty.) Tw/rnp 

Ganish Bakhsh Thakur Harihar Bakhsh. 

sc w iWi™:** 299 < M89 )- 

8C.W.N.521-6Bom L B 605--70 C. 116- 
8Sar 628-14 M. L.J. 190. 


Bent Act Amendment Act HI of 1901. 

Civil and Revenue courts-jurisdiction. 

I’rofntter Tnunl—Eifttmtnl—DttloroHon tint 
a ft,um its ho frofnttory or undtr-frefrittory right in 
• Piling, into mtrth a t,non!-Const of odm-Dtthion 
of Rtunut Ctmrt tint it io, nndtr.,,o f „„ a ry right. 

Thej«t was brought l-y the appellant for a decree for 
we proprietary possesion 10 I a mama in Oudh and for a 
declaratrcm that the defendant had no proprietary right and 
no under-proprietary right in that mawxa. The defendant 

,iRhl in lhf vilh « c * 

Aat term in Act XXII of 1886and Act III of 1901 was not 


i6ti ,be . S * i,< found 00 ,hc 'vidtoce 

"°^ nl *» pcopnetary or under proprieUry 

right in the ullage and was merely a tenant. On that find- 
mg he drsaitsed the suit, so far as the claim to eject the 
tenant was concerned, but gave the plaintiff a decree declar- 
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nr, 




- , . _ 

Hdi, reversing the Judicial Commissioner, that lie 
ftonafl was entiiieJ to the declarations which the Sib 
Jodge had given them. 

In Orth. i n cases to which Act III of 1901 applies, the 
Court of Reienue has the exclude jurisdiction to determine 
what >s the sutus of a tenant of lands, and what are the 


OUDH ACTS—(cW/) OUDH ACTS -(Cm/) 

Rent Act Am.^nuat Ac: III of 1901-(CW.) B>nt Act Amendment Act III of 190MCW) 

c Kli? u kt,t ' ut c «""M™ S D,ni0N- Civil am, Revoue Couris-JousdooSc- 

(Cmld.) 

^vtsxszgsxz ! ssissszs*" - -- 

proprietary right in the viLage. and held that the defendant MM - -.u. 

was only a tenant, but dc.lincd to affirm the declaration 
which the Sub-Judge had made, and dismissed the sail. 

//<•/,/, reversing the Judicial Commissioner. that the plain¬ 
tiff was entitled to the declaration which had been nude by 

gggsjaaitt-aat r. milsw 

f fc •—“—wcJrf k..™, SS. ISwS, 

«t hedefendam'haVn ^ "**'t <k ' h, . i ' ,0n W*"* of the khewat of the maura in <?JS, oak 

Ml h tteribi !' H ° r*^ °* 1 11 '***’ i<M ,he P* lin,ifl «° bring the suit to euW* 

that the defendant had an under proprietary right in the 
village, had declined jurisdiction in proceed^ for the 
ejectment of the defendant which the Dhintiff had hr.uetu 

in iKe Prtiri „r o-.. tv , r . . • «••••" •"* i"ainun io me oeciarations ciumro «; ■— 

«££u* JJtSti “ "u 2? , n <*'/■*« «W ABDUL HUISA.S KHAK r. 


that the defendants had no woprietary or under propnetur 
light in the village, and the fact that the defendants <U 
not in their written statenent in the suit set up that they 
had any proprietary or under-proprietary right, did ««*- 
entirk the plaintiff to the declarations claimed by bin 


. , -—- — 

•ary right was one for the Civil Court ’and when iahed'and 
persisted m was one which the Coot of Kevmur raid mi 

JeAn Ut,; Aim 

HbSSAN Mi\N r. PiAC. (1916) 15 A L J 113- 

0917)m. w. n . 1 m Vc w m v.SSti o E a?‘ 
5 0. L J. 31-26 C L J 165 - 331. C. 811- 
32 M LJ. 388(390;. 

- rmnt-Sri*, and Urn, «f kjding *f-P„pr,< 

taryn UHd(r.fr 9 fn t (ary ngk,, 9 f k„ ,n U.dt kid ky 
kim-itauM ar lo-falart,im tkot ku ii *« 

•T *»dt, t r*p,uUr-C iUI , ,f •dim-fa,Urn r/AW 
ol Rd tMue. 

The suit was by tbe plaintiff for a declaration that the 
defendants had no proprietary right of the nature of retain 
dan. superior or inferior, in a mawia. and for a declaration 
•lutadecision of the Board of Revenue of tbe 26th March. 
1897, did not aflecl his rights. That decision of the Board 
of Revenue was in effect that the defendant in 18 s? 

o.nm o! Z»W,ri ,i,ku i. lke Sj . L Z “ 

nothing to show that they had embit their 
rights; that there was reasonable ground fo, oresan 
that they were not ordinary fecsets; and Hut it wVfor the 
pressor m title of plaintiff to prove in the evil coen 
hat they were ordinary lessee. In thri, „i tleo sUlt £L. 
•he defendants alleged that they were perpetual TheSdTrl 
of the village; th^ did not set up any right to 

hV Vir(n*A< nm i ° 


by virtue of any proprietary or under-oroorietan- 
•hey pleaded that the suit could not ^ 

<»" Tw«-dw.«« bj.to^rrJ 

da,m to hold any proprietary or under-proprietaryrigtoS 
he village, or any position in the village «ber than that £ 
tenants. But they had in 1896 filed objections in the Uun 
of Revenue, m reply to a notice of ejectment issued by the 
predecessor in title of the plaintiff, in which thTdain^ 
to be in fusion of the suit mauea as Zeminda?s 
the suit cut of which .he appeal arose 
certain alleged acts of theirswSi. if estawLS^j^ 

** in «be village 

The Sub-Judge gave the plaintiff a decree for the tw 0 
declarations for which he had asked in Li* plain? On 
appeanhejudicu! Commissioner reversed theTb-j oi « 
and dttmissed the suit on the ground that the defend^ 


19 Bom L.B 202-(1917) M W.H 232' 
21 C W. N. 582 - 20 O C. 8-50. L-J-Mj 

26 C L J. 165 - 381. C. 814 - 32 M. I» 1 3* 
Revenue Courts Act XVI of 1865. 

- R<1rt,ptditx tf. 

The provision of Act XVI of 1865 have a retrospect" 
effect (404). (Si/ Jtmo CtfaU.) HVDU HOSWIS w- 
Mahomid Hussain. 

(1872) 14 M. L A. 401-17 ii 
tSuth. 539-3 Sar. 


2 Suit 

Settled Estates Act. 1900. 
Nature of. 

-The Att is facultative and permissive on*y. 


II** 


-1 he Act is facultalive and permissive on?. * ^ 

n« berone operative frsprio ugtrt. {IW). (Ur* &**'. 
**'gk.) Krishna Kumari Devi ». bhaiva R*I»J“ 
Sinha. (1929) 66 L A. 156 "4 Ir«^ ® 

27 A. L J. 686 -116 L C. 397=331»W. 

A. IB 1929 P. C. 121 - 67 M-1*- *• 

Settled Estate-owner of. 

*- j*frnt,/, under tkt Ail. 

The interest of an owner of a settled estate i$ ,0< “Jv: 
onder the Act either an estate for life or 
heiisance. It is a statutory estate which in its •*•% 
partakes of the nature of both (165). (Lord 
Krishna Kumari Devi r. Bhaiva RaJENDRA^ 
(1929) 56 I. A. 156 - 4 Luck. 122 - 27 A. L J- 
116 L C. 397 = 33 L W. 301 = A. I R. 1929 P. 0- 

57M.L.^*^ 

s - 16. . op. 

—boung fexv undfr — Qljttl and furpoi* *<~ 
ptadutU. -y 

By S. 16 of the Act. the holder in possession of a 
estate has vested in him the power to grant k** ^ 
otate or any part of it for a term not exceeding >£7 
and with tbe consent of the Collector for a term ■*• *J ^ 
mg 14year*. The provisions of Sub-Ss. 2 and \ i» 
section, inserted clearly for the protectii* « “V^ 
>v^r in interest of the holder in possession o» ‘ f* ^ 
estate show plainly enough that this leasing po«r» gy* 
Act attached as an incident to tbe esute of s»eh * 

for the public benedt and i . 

lobe respected as such 


• I* »W **iV 

in the general interest, 4 °“ j 
h (164-5).. 
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OUDH ACTS—(CW,/.) 3 3 ' 

Settled Estates Act. 1900—{cw^.) I 

S. 1MCW.) | S " t!eJ EsUtcs Act U00-(C«tf.) 

1181 c L w wm I L A "i h f ?■£? 

,„*»£ZZ 2 lZ* ZZtJL *?? ^ i.S. 

be amed MU .ill to invade .hatpa,, of th, hUc Wf^STdl^fit J! * ho ’ M * "* «*«■* 
ohhc Act which hat been enacted in the genera! iniere* of du,i„ e ,hc lie3Ttu2^ni7,£ ? 

Clear y enough he is by this section given power by ki> ..II can* that w«ld wbjLuEij J ,he f“«h«It- 

tt&Zit&liZ-JrMZ " fc *‘ l,,t ' 

SELvS 3 * cw-try.s;»- 

intensity (106). {Lard Blanobn/gk.) KRISHNA Kl'MAPI kd in S 2? ,/7i ' £ ° Jn * " < l iv ’*’' MXvi- 

ORli "ha'Ya Kajenoka Simu. AH m£2i££2£LSS£ AUl ,Wr •**■«* 

(1929 MIA. 166-4 Lock 122-27 a t. j «* TESi'S 


(1929) 661. A. 166-4 Lock 122-27 A. L J » T5SSr2!tS^ 

1161. C. 397 - 33 L W. 301 A L E 1929 P C m ■ |£K£R|£ **• *' 

67 M L J. 496 , cffec.. «Vaw»t«d h , Jl,", ' * " J ,,c «*"« ««* 
S. 19 (2) PROVISO. 1 the r.. Z?T U J •’f*" d «Pwit.oo. ami 


6. .9 (2, Proviso. •? 

- ■F.iUlt f/jttJ undo A,t ado in// bat btftre dtart " nc l*d *<* lhat in.,, (|«. 7)(/,„/ i/-"' ’!* J] ! 

•nat4<0-B<i*db, M lt af bar, K ^MXA KUMARI D».V| «-. H H * IV A^ KAJfcN u R A ^sTh a 

oin/aw. lubttrf t* latA kirr/,/, ..I...., ,. ' 19291 56 I A . AfWA. 


daugkltr-nt !au/, wb/ttl t, ,*<k bar, Ufa (M) 66 I A. 156-4 Luck 122 27 A L J fiRfi. 

and m/4 g,/l «o I, k„r «4» -/ //rurt ** k | 116 1 C. 397 - 33 L W 301 - A. I B 1929 P Q 121 

W * •('**&« >* hm~VM*, .rk,lo, „ I m u r i i" 

dautkloinfaui. 


67 M. L J 496. 


~ */—BffutU u*i/k dr Ur) 

Z'XZ:-*:tlz -!■/ - 


.r. « , . . v . wuic inat --- ©atm to lu«> » mm., 

Mahal B might thereafter become a settled e*,le -ubieei “ a na,,0 “ '•potion attrikterl to ,i . m . XT,? 
to the provisions <d the Oudh Set.led Estates Act of .900. *** ^ -^) “clays ,he enioymen 
The permission asked for -as granted by noti&atkm daini *■* «• «* «6c lestator’s kindred M ^ 

24-4-1909,and. on 21-5-1908, A. kaIT s^h kim:^T^l.T.- W '“ ,lc . an "« 


— —r"- -- - >w *iarai n 

should thereafter be held subject to the provisions of the 
Act of 1900 aforesaid. While hb application to Cottrn 
ment was still in suspense, S executed and reentered a «iU 
on J7-6-I907 devising and bequeathing all his prepert, 
.and estate whatever and wheresoever situate, to his widow 
for her life, and subject thereto to his daughter in law fo, 
k.. Ilf. Tk. u ill nmviiUtfl rk ivaliU. .V • j 


27 A L A IB wiV r L ^ 3 ® ,2 “ 

AXE. 1929P.0.121-67MLJ aoa 

— lw 
Their Ud-bips feel that the words %, a stranwr Mr - 


crherlife and subject thereto to his daughter-in-law fo, . feel lhat the words "(o, . lfan „ er ffr 

her life. The will provided that neither the widow nor ih, * ,k * Pfwr^ to SwbS. (2j of S. 19 of the in*I*‘ . 
daughter-in-law should have pc« «der an, ciKumstance, pm«, a valid devise of the esUteS 

b, sale, alienation, mortgage, or Uh««be. to dnp«e ot o, *** * in an, circumstance, whS ,7 

incumber the whc4e oe any po«t>on ol i he property bequeath a tesato, v, unusually circumManccd' .hi 


uy sale, aiicnauon. roongage. or wnerwoe, to (Iisptoe of <* 

incumber the whc4e oe any portion of ibe property bequeath 
ed for any period extending beyond the terra of her natural 
life. The will also provided that, upon the death of the 
daughter in law. the property was to descend "to the perse* 
or persons then living who under the woe biota of the said 
Act I of 1869- (Oudh Estate* Act of 1869) "would t* 
entitled to succeed thereto on the failure w determination 
of the limitations hereinbefore contained.- S died in !u]t 
1913. 

Utld that the devise of Mahal B made by the will m 
favour of the daughter in-law was invalid in virtue of the 
provisions of the Oudh Settled Estates Act of 1900 to 
which, at the testator’s death, the Mahal was subject. 

The devise of tbe Mahal to the daughter in-law made by 
the testator was not a devise of an estate to be held by her 


or imtance, a testator «a» vs unusually circumManetd ih>r 

wociavseu.ineir ixmbhips can set nothing which, under 
kprcwivo, wcaild affect in such a ca*e .he validity 0 f a 
**** 101 « «Htrmse unimpeachable. To them i, 

ESfSi&HSl? 

A.I.B. 1929 P.C. 12U67M.LJ 406 

352 E" Ui - - »» 

A daofhter-in-bw of the 
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Settled Estates Act. MHM.) Sub Settlement Act. XXVI1866- {Cmtd.) 

S. 18 (2) Proviso—(CWV.) Object or-{CW.) 

region to the hoUer.vilkia any of tbe das*> term, (1212). (Lord Atkins*) MaHESHar Putiun 
speuficl in S. 22 of the Ojiih Estates Ac. lollSM.Sbe MUHAMMAD Ewaz AU Khan 
i> not, under any other tight, entitled to inherit. *k mtutoto (1909)36 IA 114-31 A 394 (410)-6 SILT 1M- 
any prooerty of the holder ( 1 % (ZW|/«^.) 10C LJ. 133-13C Wjf. 2093*11 Bnl'S 

KRtslIN t kUMARI DEVI f. BHaIY.V RaJENDM SlNHA. 12 0 C 293 - 3 IC 200-1? MTTjI^ 

(1929) 66 IA. l56--4Luck 122 - 27 A LJ 686- _ ^ 

1161.C. 397 ^33 L.W. 301 -A.I.B 1929 P C. 121 - Resumption of Villages within his talook-Suit 

67 M L J. 496. BV TALUKDAR FOR. 

- Stmnpr—Dniu to-Estinu* of UsHttr's bn- * Pwpetaal tenure-Plea by lessee of—Proof of- 

JnJ by-/( and :<kiH amounts t*~Vnhdity of Amu in enjoyment Coupled with payment of rent—Presomp- 
tois of. *»» of perpetual tenure from-Conditions. Ste 0UDH- 

Except in the povjble case of the stranger being a female 0l UH ESTATE—VILLAGES COMPRISED IK-RESWP- 
who '■ under the ordinary Liu nhi.-h nerow* TlON OF. (1884 1 12 LA. 62(661-11 ft SMfM7.IL 


- — —w • • - • ••••ntn 

(1909) 36 IA 114 = 31A 394 (410J-6 M.L.T. 169- 
10 C L J. 133 -13 C W.N. 1093=11 Bom. L.B 868- 
12 O.C. 293 = 31.C. 200 -19 ML J. 442 

Resumption of Villages within his talook-Suit 

BV TALUKDAR FOR. 


who - under the ordinary law to which jirsoos of her reii- ™* 0F - (MM) 12 LA. 52 (66)«110.318(5378). 

gion and tribe are subject would " (not) "constitute a fre-h SubSettlEMENT. 

Mock of .Kent if she succeed to the estate on an intestacy" _ c/tim _ fUimutM . 

a devise to a stranger other*;* valid r*ce*a,il, excl«te ^ ^ l0 . 

the te>tatOf» kindred andean only he valid if there are «b set tiemenTof TiMa B ThemmwdmTa?n«uknk* 
none to be excluded (IW). (Wfa^.) KRISHNA Ih^rZS^' 

Kumari Devi r. Rhaiya Rajendra Sinha. JL* \ l* JTSL5^3 KTt2h7ttJ2S 

(1929)56 I. A. 156 - 4 Luck 122 - 27 ALJ 6*6 ■ ilftiM 

1161C 397 ■ 33 T. W ‘tni- aid lQjopp ioi _ * nnul 1 'D) ihe Dudh tMates Act, 1869, and thecnlf 
llol.C. 397 - 33 L.W. 901-ALB. 1929 PC. m- was whether the respondent, who alleged M 

to be the Zamindar of Taluka B. was entitled toasah^ 
Sub Settlement Act XXVI ofl866. 'ettlenwit under the terms of "The Oudh SubSettlmnt 

I.EASE-FARMINC lease FOR 30 YEARS-DECREE FOR. Af1 „ I , 866 -" 

—Construe,on-P„man*t bnublt hair ,<ni of . . ,nwAei 10 «*'«lethe appellant losdi 

Sim h,4 for 30 jwn-ZW ,f for. ' «•> settlement, it was necessary that he sh<*ld prow Hal 

, *S~. "»p^'i»« 00 *"* ****** Act iLSKlEr-f" ml r }•“ ri* 


settlement under Ihe terms of "The Oodh SubSettlemnt 


-—t/fcviILL EVA. »»#*•«. « 

-Pnmantnt tuunhlo ho,, ,<», of / , ,h *' ,nor ' ,c, !o ewiUe,he a PPf Uar ' 1 l*** 1 

30 tttn-rZ,«Yf(J '■*> settlement, it was necessary that he should prow Hal 


he. oe some per<on under whom he claimed, had iritlis Ibt 


nf 1866 the Financial ComndsMOret in a Mat «l. P'ooibed period bold those lands as an underpaid* 
settlement, held that the provisions of (he said Act had not JjS 1 ,hf Ulook<U, or ,bc P"**"" ol ,bl 

» ^z. “MtS 

«0 compromise the suit he decreed a farming lease totk ^ ^^ ,al ««dar. and that al.hcogh he agM 

plaintiff, he (the plaintiff) paying the Cavernnsen. demand Z ^ h ‘ S "? 1 !° "W . fot ,l * 

plus 25 per cent, to tbe defendant Talukdar fo, a «^d of l, * i ,hal have prevailed in the |WjJ 

Myears. HtU, that the lea* decreed onh aka* °* °" dh **?" lhc ****** ol ,hal P ,0,,nc, ‘ '* 

for a term of 30 years from date o/X decree JidmSa P^ 1 ^ 1 *»«t.baxing once had the better title to-tbe to* 

permanent heritable lea*, the rent of which akmewufine! ^toa subsettlcment. This broadPJ 


permanent heritable lease, the rent of which afaoe was fixed 
for the period of 30 years. {Lord Atktnun.) MAHESHCR 
Parshad v. Muhammad Ewaz au Khan. 

(1909) 361 A. 114 (1223) *31 A 394(408 9)- 
6 M L T. 163 -10 C LJ. 133=13 C.W.N. 1093- 
11 Bom L.B. 868 = 12 O.C. 293 - 31.C. 200 * 
19 M LJ. 442. 

OBJECT OF. 


Potion cannot be maintained (82 3). {Sir Jimi* 
CM.) Syud Meek Wahid au r. Ranee Sadm 
Bebee. (1875) 3 Sutb. 82 - B A J.’s No. 34 (OadW- 

I’NDER-PROPRIETARY rights. 

-Enpyrnent of. under Act-Conditions. S*"* 

this Act OBJECT OF-PURPOSE OF. 

(1909) 361A.. 114 (121-2)- 31 A. 391(410), 


^,n“oM-71‘,'' - s+ettlmrti.r,,*: »-•»*( 

Tho Ouiih SetlloM .(<, 26 ot ,S«'Z K j,, ‘^",.7"" ' " ** 2 '' 

i6.l , « CT . f U. |, OT ai. r . | B nfuiH rimmnar i. Rtje lotto 

P T? '"v ° ,dh ' ^ **• M Ad XXVI of 1*66. «*« * 

of^“JUSTCt&’cS'SSSr “ hith 1 

p^h, i d WID 0W “firnT,.'" ^ K,y " 152*— ™ *** 

ERSHAD. d873) Sup LA. 2^=3 Sar 289- « ere rt ,i.Jed to a sub settlement for certain vifcg* 
3 Sutb. 4-B.4 J.s No. 23. respect of under-proprietary rights held under the appjj* 
—— rurpost of—Uodtr-profntiorj ri{kts-Enjfrwni AU tbe Courts below held that they were so entitled, 6"®** 
under Act-Ce*d,tims. that the holding of .be respondents was a "bedding tu*J 

The history of the Oudh Sab Settkment Act 26 of 1866. contract" within the meaning of Rule 2. and that tbe^ 
together with its provisions, md the rules attached to it. dispute was not granted “on account of service or by »«* 
show that the object and purpose with which it was passed of the talookdar" within the meaning of that ml?, 
were to revise and correct what had been hastily and imper Their Lordships saw no reason to reverse the jcdgo»J 
lectly, or loosely done, and to secure that no per«« should below. {Sir Montngne E. Smith.) MAHARAJAH 
enjoy under-proprietary rights who could not establish his BULRAMPUR r. UMAN Pal SINGH. 
claim in.he manner prescribed by those rules. Revision (1878)5 IA. 225=3 Bar. 870°B*»i w fi 

would be a perfunctory and useless operation on any other 3 Sutb. 666=B. * ^ ** "* 


3 Sutb. 666 
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OUDH ACTS—(tW4.) OUDH ACTS _ (CfHlJ x 

—-—lmp,'>,turn 9t 10 fir «*t. nnd<,-LM,tj for. *1 1 a ithorianl an inqirfrr inlo* thU ** nK ' a,, "K^ s - “nl*** it 

It is imputtilife (0 (real (he intenN of the appellant in iht AU KHAN ‘ 1^ MTI m5'? Z 

wit villages as other than that of a ^finTz^ndar. 6 M L. T 168- IOC 1 J VS m)u 

If she has to .he right of settling directly with Gwen 11 Bod L B 868 ,0 n ^ \ T N . 1093 “ 

ment for (he revenue, she mini. :fsh< ,2mm, interest ** L 8 868 -120. C. 293=31 C 200 = 

in the villages, be treated a> «k entitled to. ami HaUe 10 ’ „„ , MM.LJ.442. 

make a subsettkmtnt fo, them Ami if this be *>. she, ^ 1 AND * 

ht^rns 

Rules „ . 

of property i 

Oudh Settlement Ac. 26 of 1866 .* p**<4 ami * luUe I " __ V1 , 

to the tmpoMtion of lOper cent. proxi.W f.-r Wy that ■” Urrunla, in tw-o village and half of a third alkeinc 

£“• (235). {Sir Jama W. Mlfe) WIDOW Of had been granted ax "Ik,t for S 

SHUNKII SaHai RAJAH Kashi PmshaD. J"** ,0 h,m ind ptedeceswrs in extaic, and had 

(1873) 8up. I A 220 3 Sar 289-3 Sutb 4- *?** ‘hem and him for a long time down to 1258 

B * J.« No 23 J^ 11 *** "hen he stated that be was forcibly ejected 

mt 1J«. Rvus ATicm to. tv U», ofc,. * u.,««, (oMll 

-- V^tr p'tpnttiry n t ku-D«r,r i. r. k/». Ait- ,br »*' «“HW to the light he claimed, which wax 

Rmf* of,atur An-J»ni4uu*n. «c*»«i*n 'tonbed ax a -Him Shankallap' right, some- 

On 2 2 1864 the prede-esw* intiik of the .ItfendMts • \ ,mn *' * "‘’hirkalUp - r. K ht (some kind, of Shankallan 
instituted a xuit in the Court sf the Set.kmen: *«■« i«J«eical nth that -flBirl. some king different 

eg f« an ,l0 " »««**««t -a* decreed to him. 


it-—. 1 ™ ine IIP 

amt pr<mng his caw (22 3). 

Ending of the Courtx below » that the 
pLmt.fi dxl hcH. not merely in the words of the section 
•• thnogh privilege granted on account of services or by 

‘rrJ* *!**'* * '* an un *l«proprieta»y 
right. which«» ch«iingui«h*d from a holding through pri 
pet,.e« .0 ',**'« he was entitled tohold. not merely 

<4 the late ,bc ‘hetalookdar. to which tlw latter part of 
namial Commi«.ioner\ judgment. *««•«» appear, to point, but in ivntum: and thejr 

On January 17. 1867. figment wax ddiswed. and the *" d,fci P' i,c °f "P*"* 00 »hat from the length of his holding 
XI- Six iimiikM I.. th. Xirtiu-w-, rv»„ which atnrar. to lir rnnviV«iSli> x.a _ *’ 


ISM. and a permanent lease of the land, in >«it wa. 
decreed to the plaintiff again.! the taVikdar. the word. 
‘ permanent leaV meaning ’.imlrr propeietary right..- 
That judgment wa. anirnwd lay the SxHikmmt Coam» 
swner ami the Chief Commisdorwr. 

After the passing .4 the Oudh Sib Settlement Aet <4 
1866. the talukdax pnwnted under that .Ut a 
the then financial Cwnmi.seeier f<^ a rexiew 
Financial Cammimtoacv’t judgment 


case wax temamled t.» the Settlement Court for rtime^iga 
lion under the new rulex framed under the A«t cm the 
ground that it .lid not appear from the judgment. <4 the 
lower Courts that the pix-osion of the predeemso* in title 
of the defendants was “.uURktilly contmuou. to entitle him 
to sub wtlkment.” Ultimately, on Jamuiy 6. 18W. the 
same Financial Commivioner pronounced jadgment. devire- 
ing a farming lease to Plaintiff (the prekeewsr in title of tte 
defendants), he paying the Coxernment demand phs 25 
per cent, to the talukdar for a period of 30 year.. 

In a suit lirought Isy the vicceed-ng taluhilar againrt the 
defendants at the eipirati«n of the period of 30 years 
referred to abme for dcxlaration of title. krU that the 
Financial Commivuoner had jurivlctioo to make the decree 
of January 6. I860, and that it was a .akd and Undiog 
decree. {Ur4 Atkinum.) MAIU>HAk I’AMHAD r. | 

Muhammad Ewaz au Khan. 

(1909)36 1. A 114(121-2)- 
31 A. 394 (407 10)-6 M L. T. 168 10C L J. 133 
13 C. W. N. 1093 -11 Bon. L. B 868 12 0 C. 293- 
31 C 200 19 M L J.442 

- WorJi "Claims ml ilk hau kftm Jufau J a/rtkannu 

I kail in aundarut imtk iktu rult“~Mta»ing of. 

" Claims which have been therefore di^ceed <4 ctherwbe 
than in accordance with these rules " within the meaning 
of Rule 13 in the Schedule of Rules attached to the Oudh 
Sub-Settlement Act26ofl866mu* refer tothow claims 
which have not been supported by the proofs prescribed b, 


which appear, .o le constable, and tfe circumstance; 
whKh (use 'een found ,n the case, it may fairly be inferred 
that he held pu.ka or under contract, or at all events under 
an arrangement from which a contract might be inferred 
123). (Srr Haftrl Ct/hir.) SlK MAHARAJAH I)RIC 
BtJSI SINGH ft (JOPAL DA3T PANDAV 
(187957 1. A. 17-6C 218(224 6)-6C. LB 146- 
4 8ar 117-3 Sutb 716- R. & J.‘« No. 62 (Oudh). 
Tilskdars' Relief Aet XXIV of 1870. 

- Vamj[ir alaUU-Apfmnlminl 0f-Ef«t of, on 

oxmnkip of tiUit. 

The appointment of a manager under the Oudh Talook- 
dais’ Kchtf Act (24 of 1870) d.ws not vest in him the 
estate in respext of which he is appointed manager. It 
remains in the owner as Ufore 1210). {Sir Mental E. 

Smith ) I'AMAll Narain Singh p. Trilokianath 
Singh. (1884) 11 1 A. 197-11 c. 186(200)- 
4 Sar. 667=Bald-174-B. & J.'g No. 86. 

The Ocdh Taiookdars’ Relief Ad of 1870 appear, to have 
been enacted mamlym the interest of the taiookdars. fox 
the purp»w of prdeding them in some degree against the 

claims of money lenders by which their estate, were being 
consumed, and undoubtedly *<ne of its provisions are some- 
what strngmt against creditors (200). {Sir Rok/r! 
CMiir ) Ramjisdas v. Rajah Bhagwan Bax 

(1878) 6 L A-197=3 8ar. 843=3 8uth. 662 = 

8-A J.'g No. 61. 
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Talukdars Relief Act XXIV of 1870-<C*tf/.) Talukdars' Belief Act. XXIV of 1870-<Cmtf.j 

—S 1 (Zl—TJkfJ,!/ u-i v MMr *xd(r mjKitfmtnl - S . 25-£r«/r «Wrr m<m*mt*-Suc«tti n ty- 

' 11 “ •'.< '//i U'ti/r a/iJity. Skit as If _ Fartifi _ Klananr rttf im«'"JrA tk~ i 

whi«h «4* taken under the management of the Gomwmeit inter part£. ' ' ** 

lii/Vflina ft* fKa n«it uL^. <v.lL r t ■ i t •> i* r ■. r _ 


-;. 7—in;ir wrre>. 

X*r«r tor » 

U!aka Wkkh M ‘ ,hea “^‘^^Talook-Urs 1 Relief Act 24 of 1870 pray 

*>*tt**m»*»***. lu «h, sssl-b! 

SSaSS 

™ ' 4 Sar. 522 R. & J. s No. 78<Oudh) which a decree wa> made declaring that the willof.V bad 

-S 4 (of~/ l i/kfJ,ir »4*tf rMMIr w.r miwgr. ; been duly revoked by him in hi* lifetime, and that tU 
(tutrj/t Ij-CmWHy »/. 1 appellant was entitled, under Act I of 1B69. to succeed. as 

(W/. whether a taloqdar. while histalcka is under «* intot*!*, to the tatookdari estate of .V. .Vs widow, aai 
maiupmem in pursuance of the Irvumlwred E-tate* Act. the respondent. who had been appointed by her heir to the 
24011*,°, IS competent lo make a personal extract (85). I estate were defendants in that suit. The manager of the 
2E.» ' PMf ?£L ^ ROrAy D,s *• SHW) PARCASH estate, appointed under the Oudh Talookdars' Rekef Act. 

• INCH. <1884)111. A 83-IOC 740(7412)- I »•»**, however, made a party, and no objection was take# 
4 Sar 522 - R & J.s No. 78 Oudh). to the suit on the ground of bis non joinder. 

-S. 10 --.4ff"l-M*y ikpf,uktMim~Euuu e/.' , Io a suit sulnequently brought by the respondeat, rawog 
r l a V*J* r ^*** ‘f-C. P. '!* “me issue upon the revocation of the wil of .V. Ui 

C.of 1850. A. m-MUM*,. that the omission to join the manager as a party to tk 

In this case the C.»mmi.»i<mer > to whom an appeal was! P™* ** «* affect »he validity of the decree thmitii 

preferre.1 under S. I0o# the OeA TJookdar** Relief Act ,he appeUan, and the respondent (210). 

t r c"SfTO ° f ,bc pt,ind ** ,f * 'ev'ion. though, Thf appointment of the manager did ntf vest the etfa“ 
thvt S 3I3 q#< P.C.of lift,under which app-ai. h •» m • 11 trained in .Vs widow as befoee. Nothin*mthe 
admissible beyond the term, when soft.™, <*,« i previous part of the Oudh Talookdar* Relief Act tales 
shown for delay, was applicable to the case, and that he , ***> ,bf jansdktioi of the Courts in suits relating to ■* 
had therefore power to excuse the delay on being satisfied t cc " io "- and S. 25 of -he Act expressly declares that « * 
the .I,-,... . I..: I onf «... T*._« oitlOXt W 


iwpp,K ' ab,e ,0,t » c»e(2WX '™act that judgments given in such suits shall be v«d as 
ui ^7m«('nr A2 JISDASfc Ra ^H Rhsowvn *•««'he parties contesting the right «o success jM 
»AX. (1878) 61. A 196- 3 Sar. 813-3 Sutb 562 ^ (5,r * SmM.) Partab NaraiN S SCH r. 

B & J.i No. 51 .! Triwkianath Singh. ( 1884 ) il l A. vn 

—-S 10 -A fMl UC186«99 200)-« S U 

been pointed after the period JLSribT'S,", ^ ^ **"* op ,0 ,be dl,e of his determinaboo,^" 

Ac, aKa. be hS no ju^rS^ i ? ^ ^ « h io ^« acortfing to ,be contract ra,e (d^ 
of the circumstance* that the* * 1on ,bp ^ jZ- 
was a minor and was ^ B,ned - * «P* a judgment-debt. up to the time of JV 

appeal except through the manager, rto’hittdf iuSu iw! *!T' "* $obs “ 1 ’ J^n, 

£vr (SK^toto WlfflTl ' n ^ ° J0,t ‘ F-,0rf ir, ** ,< « l* P««*■ l«r annum is pntfWjj* 

expiration ^ J? 8(2031 l*r *+* CJUtr.) RAMJJSU^^ 

by ,hf appeiJ ** fore *“ r >-«dship». 381 

miv'iorer OfU Vwe'° "IT the dfti ‘ ion ^ '»» Com OWNERSHIP-COMMUNITY OF. 

Rajah*L£& = - W,™.« ««J««— “ 

—s. ioi^"; s s - ^js 

iumhy him if/i. 1 ma * , S tr Vk-tj*. acknowledged that even one or two names oar be < ^ 

AW/, that a nvenhirandnm i... “ repreented by a community of ownership, t* 

,,SDASs 
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PANCHAYAT. 

-- Cas, « P«thap(-Po» w of. See Libel—Caste 

PANCHAYAT. (1917)44I. A 192 = 39 A 561. 

--*<*»"* Panchay at—Hindu usage-Dbpute ax to- 

Deciiion nf—Fitness peculiar for. Su HINDU L«W-C'US- 
TOM-DECISION AS TO-NATIVE PANCHAYAT. 

(1875) 3 Snth. 218 (222)- 25 W B 81 

PABAKDDI. 

— Miming of. 

The leim ,, par..kudis” has a well underst.*.! and de6»!c 
meaning, and has bm construed as giving no pnuai 
light of wcopuKy. (Sir Anjre»Srite.) Seena Pena 
keena Seena Mayanpi Chetiiak Chockai.i\cau 
PH.LAI. (1904)311.A. 83 (92 3)= 27 M 291 (299>« 

8 C. W N. 545*8 Sir. 587 = 11 M L J. 200 
PABSEE. 

A DOI'l ION BY. 

British subject within meaning of royal 
CHARTERS or JUSTICE IT A. 

Fire temple at Rangoon. 

Racial Parsee-Ci.aim to-Condition. 
Restitution or conjugal rights, 
will by. 

Zoroastrian religion. 


34o6 


Adoption by 

Adopted son—Funf.ru. ceremonies of adoptive 
father-right to pekiorm 

- Prink- Pntr-Uhnrn fntr-DiUinelit. 

The adopted w>n and heir «.f a deceased Par«« «ouM.n 
respect of that charter, he the person 10 pr.fo.rn the cere 
monie* of the dt\ra>e.l. the adopted von bring treated a. 
the son of the per** who artupts him. to all intents and 
purples, if he h Paluk-brta. as if he the tuu,j torn 
Ann, unless there is a restriction of the nature mewl j, 
this case, and he was only Dhurm putr. (Mr. J m ,,« Bonn 

1"* ) Momabaek i-. I’injeabhvbf Dosarh v» f. 

(1835) 5 W. B. 102 (P C.)-1 Suth 28 (28 9)- 

1 Sir. 68 

ADOPTION BEFORE DEATH-W|LL EXECUTED A SHORT 
TINE BEFORE. 

- - AVisv alien ky adoftitn tf. 

Quaere whether an adoption made by a Pane* regular* 
and wills ceremonies immediattiy before his death would 
have the effect of revoking a will executed by him a sny 
shoettime previous to that. (Mr. /*</,„ Bomatnet.) 
IIOMABAEE V. I’UNJE'BHAKE DOStBHAEF. 

(1836) 6 W . B 102 (P.C.J*1 Suth 28 (30)- 

1 Sir. 68 

Dhurmputr-adoption as. 

- Dee/a rah on tn third Jay after Jeeetu tf adtfhir 

father—Wriling from adtfttJ by—/'rathe, ai tr-Omi r- 
lien It eon farm tt—Inference from. 

Although it may not be indispensably necessary, as a 
matter of law in Dhurns putr that a declaration should l* 
made 00 the third day alter the decease of the *dr«i» r 
father, yet it does appear it is usual to «k> so; and not only 
is it usual to make such a declaration, but it b usual, in 
c*se of Dhums putr. In take a writing from Iht Dbwrm 
putr. 

Where it appeared that it .as csial in the family ,4 the 
parties to take such a writing. k/U that it was of" 
tance to notice, in deciding whether there wu an 
as a Dhurm putr or not. that shat was usual ua> K4 
observed. (-1 !r. Ju,h,e Boianguet.) HomvBaee*. Pun. 
JEABIIAEE DUSABHAEE. (1836) 6 W. B. 102 (P. C.)- 
18uth. 28 (31)= 1 8ar. 68 


| PABSEE -(Ctnti) 

Adoption by -(Contd.) 

Dhurm putr-Palukputr or-Nature of 

ADOPTION. 

- Ezidtnee. 

,he 'f'Ponde.t 

SikSTt M ° ,r hi ' ,,ca,h ™ AS a 

01 "*'*0 as a Dhurm putr. 

s=S=SF—'aa 

,-jf the Kra » h "* ^ 

* !hl! m ", ,inc ,hwc *«it an.mg 

0,wto! ***"• bradKft, of 

^ friSE! £ '"V**"' 11 ,b *‘ : 

■•"■uSiimdL"^fjhetundcrooMeuas read, and it 
‘o be the hf Mme 0i ,hc pfRon * ho 

W JteiOtZSa'i* * do * , " on bnn * M«k or not. 
PAM declared to be 

.as ,ii " n ° ,hin « 

•a* made Za “ 22 ** ,ha ‘ remark 

S,,rc„ mjd '' * i« bring 

ro d 5 £SL .^ a 11 **“ ‘ liJ «** of the witnesses 

t mo,!f 01 ^ 

j,.,. ,11. %n ,p l . , kk V ^ ,nw «och as an adoption 

*%*£*Z£L ^***. ,0 " i,,h * w..i 

l^rrSil ^ b ‘ ,,n, 'P u,r . •* * n exception, one 
notified. ^ ^ "> eacepiton made, it would be 

L't* ££?■ ” P ""~ M 10 

»i.Sj! *£■' a *“ lik ' n 

Church. K ^ 8 • “ *“ n<4,fie<l a « ‘be Parsee 

J!S32PdSL£s ttr- «*• ai " k * 

(1835)6 W. B 102 (P. C.)-l Sutb 28(301)- 
_ ktdf 1 Sar. 68. 

, *£rj' "°"‘ 8AEE 

(1836)5 W. B. 102 (P. C.)-l Suth 28 (31)-1 Sar. 68. 
Paluk putr- adoption as. 

—-~F.it Jener. 

T ,he ad °P ,ion of res. 

w t£zzL u IS 

id tv i 1 u ^ 00 ,hc esidenct affirming 

the Ccon Wo., that the adoption had been proved. (Mr 

/nitire BtUm,mt ]» HjMAlAll PUNJFABHAEF. D0S A - 

ttlAEC (1835) 6 W. B. 102 (P. C.)=-1 Sar. 68 - 

1 Suth. 28 (31. 36). 

BritUh object witbln meaclug of Boyal Charters 
of Justice If*. 

P SZ" ‘he P-t« to the suit, .bo were 

Parsee*. natives of tbe Island of Bombay, and there 
d«t. and whose religion was that of Zoroastc. were persons. 
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J4o$ 


PARSEE - C.r'J.) 

British subject with ia meamag of Royal Charters 
of Justice if t-iCemd.) 

who, pik-r to I he <!u«v of the Utter* P.trut esUfehing the 
Supreme <’ou:t ..f Bombay. were den.-il*d and d^irgekhed 
in the Koy-1 Charters of Justice by the appelhtion of 
'* British Subjects (J92X {Dr. Akn.iSEER 

Ct’KSnjKfr I'irozibove. (1856)6M I A 348- 
4 W R 91 10 Moo P C 375 1 Smh 265 -* 

1 Sar. 548 

Fire temple at Rangoon 

“~ / . V fists w« <« ttrtmtmts fttfcrmtJ at- 

ef, a/ dig,toil kinds of Paints. 

In 185') the Government granted a piece id land at 
Rangoon to two 1 ’jimc tru'lcts up.n traM to maintain it 
" is a cemetery and to the f Ur of per«* ,4 the Pars 
^nomination, and power *a' re*erv,d to the Government 
to appoint new tru-tee*. -ml to revoke the trot in case the 
land was applied to other u«ev In 1868 amekn dmilar 
giant njs made " upon trust to Uiitd and maintain upon 
the land a ifmpfe for the u*e of the Parsi popdaikm." and 
power wa* again reserved to the Government to ncoinate 
new trupees, ami to revoke the grant if the temple ** nut 
erected within a year. Loth pants were renewed in 1882. 
and schemes were sulfequently drawn cp for the manage 
ment of the temple and Urial -round, that for the Lifer 
providing that it - was , 0 be used for buying pers-nv who 
shall at his or her death be actually prufelm/Ihc Zoroav 
.ran teltpon and no otherand that -‘no oneJffiJSSt 
lo be actually profe'sng the ZoroHiian religion whoha' 
not Urn dab invested with the Swdn and Ku*i. in acewd 

■s ,i,r ' r nW *«* 

sJh, 1P K-**" f " lwr ■* • Cut Christian, 
and mother a Paw. was ran vet led to nr initiated «/,, 
Zoroa-tri.in religion, and fwgan toatten, ,j* ,LZ ^ 
withm the sacred precincts thereof, to face the vjJedfire 
in — •» 

her from using the temple or attenclint it> eeremr«»*« a,// 
that the benefits c 4 the trust created by the said documents 
were confined to pervms who dddeJSS 

Hon of /Wtnans and racial Paws, -ml that Pa? s > who 

TJeParsicmnmumty had grown up to |« a distinct 
body, and admissions into it from outside had been 

“ ,e * ‘if *1 ? e ' in * * bfft ‘hese pants at RaJS! 
were made the Government must have intmM »i , 6 ,L 
lomplc should be for the benefit of Lfaj! mill' 5 
he Pars, community. racial Pa^h or rLle fojZ 
after a long lapse of ages to be racial Paw. 

SAKUTr.BElU. (1925)531 A 42- 
3i R 582 430.L. J 23 921 C 2 M : 

A I R 1925 P. C. 298 = 23 A 1 J. 1016 - 

Racial Parsee-Ciain tc^Condlttoi ^ ^ 

——-Mrth{t a/,j a Parut if a. 

ssSSS-jSssaa 

A I- R. 1925 P. C. 298 = 23 A. L J 1016 


49 M. L. J. 821 (826). 
Restitution of conjugal rights. 

‘ for *R estitution of conjugal richts. 


PARSEE-(0«tf.) . . 

Will by. 

Construction of. 

- En’lnk tsilts—Applicability tf 

Varioos cases were referred to in the argument which dt- 
pend on inks of construction, adopted in the construction 
ofwiDs made in thi> country (England) and applicable to 
dtxcments framed with the knowledge of the rules of coo- 
Mroctioo which are afterwards applied to them. Tb« 
cases are not of assistance in the construction of a Pani 
will made at Karachi. {Lord Parmm) DlSBAI r. 
NUSSIRWANJI Rl'STOMjl. (1922) 49 IA. 323(S29S0)« 
49 C. 1005 (1012)-27 C. W. H.1IM 
17 L W. 174- 37 C. L. J. 420 - 25 Bom L B. 625- 
A I R 1922 P.C.S11-S1M.LT. 213* 
(1922) M. W N. 787 = 691. C. 323=46 M L J 672 

- Jont family ri[ils-C*sittflicn of-Rtprl fW, U 

tmsirmsig lords uud—Nutuity. 

Although the principle of joint family may not apply to a 
Parsi with the rigidity with which it applies, for eunjle.ifl 
the case of a H.ndu, still the conception of y»t fanilj 
rights which is common in oriental countries oeght not to 
be left wholly out of sight in interpreting the weeds »ed b» 
a Parsi in hn will. (y,uo,ni //aidant.) PVTUW '• 
SORABJI NAROROJI GaMADIA. (1923)P. C. 122‘ 
(1923) M. W. N. 626=25 Bom. L. B. 1099- 
33 M. L T. 401 (P. C.)-28 C. W.N.737- 
761.C. 996-45 M- L. X 780(717) 

-Sen—-Bequest to-Estate taken undeT—Vesting <* 

e>tate in him a merit Moris or enjoyment for life or td 
majority of his own md. Stt HINDU LaW-WILL-608 

-Bequest to-Estate taken under. 

(1914)421. A. 71(778)-39B W6 

-So*~S,*', :«dn/-Eit/osioH of-Tnms HI" 
fntlt for. 

The material portions of the will of a Parsi, dated 716 
190/. were as follows 

Cl. /.-From and after the death of my wife my execsW 
•hall stand possessed of the residuary trot estateupootm* 
to 'pend from and out of the same a sum of R»- W#* 
the funeral expenses of my wife and for other cerexpowes 
for me year after her death, and shall hold the rtsidoe if* 
trut to pay the net income thereof to my son /. »<* “J 
during his lifetime and from and after his death upon rr*« 
for the widow and children of my son /absolutely as 
in-common in such proportions that each male child shall r 
douUe the share of each female child, and the wido* ^ 
get the same share as a female child. Provided, hotf^ 
that if any child of my son /shall hare died in his 
leaving a child or children him surviving, then such chiMJ 
children shall take the share which his or her paf" 1 
have taken of the residuary trust estate, if web p***" 
sanired my son /.and if more than one the males ^ 
taking twice the share of the females. ,, .,v 

Cl. 8.—In the event, however, of the said son . 
out leaving any issue bow low sever, but mH™ 
widow, then my executors shall pay out of s*h res^* 
tnist funds a sum of Rs. 10.000 absolutely tosocb 
and in such case and abo in the event of the said /<>Pj 
without leaving any widow or issue how 
executors shall stand possessed of the balance wu* ^ 
residuary trust estate in trust to spend Rs- 7* 
the funeral expenses of tbe said son / and «^ 
priate a moiety of the balance to such char.a* 
jects for the purpose of promoting liberal and rdigK® 
cation arooigst the Parsi Zoroastrians of Karachi 
cutors may in tbeir discretion think fit, and 
moiety amongst my heirs according to the !a* w lD ^ 
amoog Parsis. but including tbe widow of/fo°“ 
any share in such distribution. 



THE PRIVY COUNCIL DIGEST 


PABSEE ~{CcnlJ.) , 34,0 

Will by-«W,/.) • ) 

Construction of—( cw/ ) in by-(CW) 

$SE£iS 3 s! 3 £ “H 2 ='"=s; 

Priv) Council arof< for a <!«\Ljf.iiioo that n „■ 1 ately before hit death .and the n in 

of her husband she was entitled i 0 a half r, *** wcaifd by him a i V,J ' al,e fied to 

^evemb share of the rcddoary «J C <£ ‘ ,nie > nV ™ *•' 


of he, husband ,he .aVS” Ifc* T7X' **«a«55 him 7 my ZSS, JS? 10 
sevenths share of ,he residua,> oJ c of ,£ «ji£ .X ,llJL * ,,nie PreWw “ * 

Ss. 3 and 6 of the Farsi Intestate Succession \.i |».S 08 ,f * "idencc atfirminc ik-rv. 

HtU. affirming the Court below. ihat. on the richuw ? ** ^ «***NWwl ( \r, .'J ^ ' ,hlt **» 

structjonofthewiH. .he testator inter*!*! that / .j** I ! ™ A **S £ Pi ' n «-'“HaU. UqLhJ?*' 

Should I* entirely excluded from any share in the dpirifa. '^'^R 102(PC.)»1 Sufth 2 flme, 10 
non. whether as heir of her husband „ XJhTSXt **B*TtW ^ <3S S) ~ 1 Sar «*• 

*EZ did —j-— * * w j » - 3 hS£? snnTJ^r 

; fc «•* “‘Hr- •»—rrooror. L ”nS l ; l,lc ™“» 

petty which / should take or hate mas a right of maiMe „ (11 •**) 29 C.W N 45 

|?2“ < M't‘* r i ‘r“••w-aaliSirtUk . Pu *» «m 

if she sursived the testator, ami a rife imeroi .ode, par jW -/ 

7 in the testator's properly undi»pe*e.l of under the raTher K T f° r desire it lobe understood n,.. r 

paragraphs of the will, ar.il that Kr din -«• ,lf «' aiid is to the teci.m."Hood that m what 


ii sue suisivccr trie testator, and a dcintermt mode, pan TT** —Umiti ../ 

££ttzs«jirs& sat? i *- *• 

The words "excluding the wiitow of / fro. a«, t08,a *" 8 '««° the notion thaiaiu I, Vr ‘ HpVc . an >' «■ 
share in such distribution" in cl. 8 of the mi* ££[£ f« has «*«* fo, in fact «V rlwTdo' h0p ^ 
to funds coming to/, willow as repioeiriatr.e of /in to disturb «hai has I ' / a ?? , m ' Jn 

thc> esent of J being included in ihe class of heir, torhe ■!*« t»«l >abje<« (463). (/ w ^ r ,nd ''* 

testator. There is no reason why the said words sh^ki Ka, * h «»SCkow IIOkMUSjlc ■■ C(K>vr rT M ° ,,£l 
no. have their natural meaning, and «„ hrai , ‘1856) 6 MI A 4I8-Vw*il. , i IS. 

even, of /prtrfcceadng the testator h to ,r ,,!£ " R 94 - J Sutb 268- 

UUon not to Ire found in the Uims of the mfflfjws, kiw»r.r. rt », 1 Sar> 662 - 


Ution not to Ire found in the terms of il* „a /tmy gj' 

< w iiTi' *«|«|||. 

(1922) 49 IA 323-> 49 C 1006 (1010 ti. 
27 C.W N. 199 17LW 174. J7CL J 4»r 

26 Bom LB 625 -AIR 1922 PC 3111 
3 1 MLT. 213-11922) M.W.SS: 
68 I.C. 323 -45 MLJ 572. 


1 '1 1,,tf *•« - 

ss -‘-wsiis*:;: 

I L.J 572 _. Zoroastrlan religion 

Sfcjf r ist»». 


09 I.U. . 45 M L J 572. «roastrian religion 

-Sons and daughters- Residence and -ijntrmin of- *<on„ „ 

-Pr.wiMon for -benefit of-Ferymsent.iled to-W,ma«U ***.'/** frt % ‘ ,w Hfnnh 

families of sons and husbands and families of **— ,r «««. «*>« the tsidence in rh. 

-Nature of their rifht-Widim or fanohes of J of ,bf t hief Court that Ibc- ' h ' <0n> 

persons - Right of. -W HINDU U*-W|LL-K|J ** *" P>'< <>f theaerMTwS j^SJ B ° , ?' inan 

DENCE—SONS AND DaUCHI tns. “ «-■ ««0 the Zoroa\t riln ini 

(1923) 46 M L J 780(7871). ^UTk Ullu. (1925) 

-Wife-Estate lequeathed to-Life estate-Ab« 3 8 682 = 43 C L J. 23, 90 ? 

,u ; e «Utc-Tes«umen.ary power conferred on her-Nato^ . . „ W N. 289• 28 Bom L R ?!?" 

of—General testamentary power or power according to oral A 1R 1925 P C 298 = 23 A T T inti" 

directions of testator, s* H.NDU*Uw-wSUKS DAOTr 49MLJ LZ", 

—Estate bequeaihed to—life istati PARTITION "w. 821(8*7). 

- ^- nrm.c 

ssszmttsr* .. 

Deck it »on. 

SETSSESffrssi'w 


. *—* — — -lUIO). 

Execution of-adophon bv testator smrtly 

AFTER WILL AND IMMEDIATELY BEFORE 
HIS DL\TH. 

- PrnumfhcN in t4U *t. 

If the adoption before the death of the locator (a Parse*) 
U clearly made out and established at the rim, ,F,. 


7" ",- a V him a sery oUFT FOR. 

short time previous to that, extremely iiwproloUe. In vich 

a case very dear proof will be required u, otaUrsf, the Agreement not to effect 

(1836)6W.E.102(?.C.)- 1 8atb 28(30)-1 Sir 68 , A «*•»«-«M 

m lS' 0 V U J hHhf ’ 1 WUI *Nrf <0 been ( Bfcum^ Syrn ^ 

executed b, a deceased Parsee had been established. The o, . 28 I. A ill7i»s U 

deceased had ad^ the res^t a, Paiwkputr .mmed, I , Boa 
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PARTITION—((\ •.'/ 

Co sharers. 

-Partition between. See CO SHARERS —(I) Mort¬ 
gage in onf.oi. and (2) Partition. 


Decree for. 

-- knimnbranees e rented by t<t>k party l&—lmdemmty 

/•■ the ether against—n.<n in J/eree for—Efeft of— 
A7 ;hti o( parties >•«. 

A uunpromi'eikcftruf 1901 in a partition sail between 
an oru k- and a n.phrw allotted properties A to the vxk aod 
propertie* U t«» the nephew. Another compromise decree of 
I90S in .muthei mm in 1904 Irtwctn them rarrrly >al*ti 
loltd A fot B and B for A. The decree of 1908. after 
providing lhal ike hoc hI of properties shook) be changed 
for the olher, provided. Iiy il. 7. a> follows 
“ That if the plaintiff or the defendant No. 1 ha* sold at 
a tin* when he wa* in potion under the decree of 1901 
any of the *aitl polities respectively aUounl to him he do 
pay to the other party the Consideration money received by 
such >ale. and it any property have been mortgaged or 
othemi-e encumbered, the party mortgaging or encumbering 
it do redeem the property or otherwi* indemnify the olher 
putty of any hiss that the latter may saMain. 

Held that, by Mime of the said clan* 7 in the decree 
cf 1908. each party ua* to hand over to his opponent, to 
to speak, intact thee* land* which he gol under the decree 
of 1901. and. if he could noi do it. then he was liable for 
danugev and that the right' of one parly cM noc depend 
upon whether ihe dealing* with the property by hit opponent 
constituted an encumlnan e or not. (Vsuomnt Dnnedin.) 
GaJADH'K PKASNlD SaHU r. MaHADEO htlSHAD 
Sahu. 11926 1 24 LW 139-(1926; M.W.W. 611- 
96 IC 936 AIR 1926 PC 110 

- Error m-Remedy of ayyneted def.ndant-Smt 

iwk /*♦ reehfy error—Maintainahlity— Re* judicata. 

Sippwing any error i« marie in the partitioning oat in 
pursuance of a decree for partitkei. the remedy of a defend¬ 
ant co-sharer aggrieved by >uch etior he* in proceeding* in 
that *uit luit.Ue to correct that error; and the Codeof 
Civil Procedure provides adequate means foe the correction 
of meh error. Hut apart from wh proceedings it is the 
clearest possilsk- example of ret/adnata. a judkial decree 
made against a party in a suit in which he b defendant 
(79). (Lord .1/,*//,w.) NaLINI KaNTA Lahiri p. 
Saknamovi Dkbya. (1914) 411 A. 247- 

1 L. W. 607- 16 M I» T 544 -(1914) M. W. N 948 - 
21C.L J. 23-17 Bom. LR. 1-19 C.W N.531- 
24 I.C.294-27M L J 76(79). 

-Ryots or terunts-PcvesMon of-Cla«e in decree 

protecting -Incumbrance* created hy judgment debtor 
ftndtnU hit— Putni granted hy him pendente hte—C hw 
if covers. Stt DFCKEE-POSSESSION -DECREE FOR- 
Kyots or Tenants. (1876) 26 W B 93 


J PARTITION—(Cw/rf.) 

Right of— Persons having. 

- Benefi/ial infer/st in shares in eitile-Persms 

entitled to. 

The ordinan rule is that if persons are entitled 
beneficial!) to shares in an estate they may have a partition 
(75). (lord H<Uc*u) Shankar Baksh v. Hardeo 
BakSH. (1888) 161. A 71 - 16 C. S97 (405)= 

5 Sir 299. 

- Permanent hit n><! identical titles-Persons it 

possession of estate under—Forfeiture of inttreil of twin 
certain cents— Lability fer—Effett. 

The right to partition exists when two parties are in jaot 
possession of land under permanent titles, altboogh ttae 
titlts may not be identical. Quaere whether a right to parti¬ 
tion exists in any other case. 

Appellants wetc proprieters of a mokurtari interest io the 
suit properties, and the respondents were owners of a frac¬ 
tional share in the Zemindari interest in the same properties. 
The mokorrari interest of the appellants was, hottW. 
liable to forfeiture in certain contingencies. 

Held, reversing the High Court, that the applets *tn 
entitled to partition of the suit properties as against l* 
respondent.*. 

The title of the appellants is a permanent title. tb«P 
liable to forfeiture in events which have not occnrrtd, and 
the tights incidental to that title must be those »hkh attach 
to it as it exists, without reference to what might he lo« i» 
future under changed circumstances. (Sir Arthur Himi 

Bhacwat Sahai r. Bepin Behari muter. . 

(1910) 371. A. 158- 37 C. 918 » 8 M- Is J 
12 C. L J 240-14 C. W. N. 962 -12 Bom. L B.WJJJ 
7 A L J. 1137-61. C. 649- 20 M L 7 *°'- 

-Pu*«<ssion joint of estate-Persons having—Title» 

otate in others-Effect See HINDU LAW-WHfl*-<* 
widows— Partition bf.tweln. ,.. 

(1889)161. A-186-12 AM- 


Ejectment salt—Partition decree In. 


-Grant in appeal of -Propriety -Conditions. See 

Ejectment suit—partition decree in. 

< 1898) 251. A. 195 (208) - 21 A. 53 f 69-70). 

Ijmali mabal-Share in-Possesston of- 
Decree for-Partition of mahal prior to. 

-Recovery of substituted share allotted at—Right of 

-Mode of-Execution-Separate suit. See DECRFE- 
IJMAI.I MAH \u (1922) 491. A. 139 = 1 Pat. 378 


Jurisdiction to effect. 

——Immoveable property oatside territorial jurisdiction— 
Partition of—Supreme Court’s jurisdiction to make. See 
Supreme Court of Bombay—Partition. 

(1880)71. A. 181 (190)=5 B 48(57). 


Suit for. 

(Stt also Hindu Law-joint Family-Part^® 1 
—Suiti°r.) ,, 

—Commissioners for partition appointed if •»* 
Conrt in—Allotment by—Binding nature of-V'"' 
Onus of proof of. 

In September. 1822. a suit was brought in the 
Court of Calcutta on the equity side by /.one of 
of R. deceased, and A”, son and heir of 
son of A. against the other members of their, a* 
was an undivided Hindu family, to have a 
immoveable estate of ft, subject to the provisions' 011 
On the 22nd of April, 1823. by an order cf lhe^ 
Court. Commissioners were appointed to nukeb *^ t brii 
On the 28tb of June. 1825. the Co»miw«>ert 
report, and thereby certified that they” had , U°' 
with other property, a portion of tenanted poo 
Sontose’s Garden, containing by admeasur«n» ^ 
4 Wghas and thirieen cottahs. On the death of 
widow. C became the heir of K. and entitled 
In August. 1885, C brought a suit in the Soprew* . 
its ordinary original ciril jurisdiction, against • 
dents for pc^csrionof 4 bighas 13 CCWf* 

Garden, as having been allotted to A' by the ^ t be 
partition suit. The defendant pleaded as to P° 

| land, that it had been included in such allotment V ^ 
of the Commissioners. There was, however- 
assuming that the members ot ft's family.^the 
to the suit for partition, were under any mistt** ^ 
property which belonged to their father. v } 
any error ot want of due care on the part ol 
slavers whose proceedings appeared to have ctf* r* 
regular. 
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PARTITION—(CW.A) 

Suit for-(CM) 

//r/ff, reversing (he Court Mow. and re»to*ir.g the trial 
Hge. Iha. the title of the plaintiff ,o the land daimed in I 
SLSSSS !“„ pro ' vd cm.) sarop \ 

Prosinno Paul r. Sh.vmull Paul , 

(1892) 19 I. A. 75-19 C- 618 - 5 Sir. 189 1 

«. «t fiunhrs ngk ft skxretf 

instual snetme tf M 

afflyin suit ftr *U(rU,*mM tf task xetr', meme- 

rrcpr,<li-R, t k( to ftuwd tgmml. 

An mim grant w» made to A and A and their male 
.<died leaving three daughter* 
onl), and B died leaving male doemdanu Thedaagh.cn 
ot A instituted a wit again*! the male doccmlant* of A for 
* Partition and delivery to them of their *har e of the otatc 
covered by the grant in right of their father. Their Ixnhhip* 
held that the daughter* of A Were not entitled to a pariilkw 
of the estate. They, however, found that there wa* a Uad 
tng pnor derision between the panic* to the effect that the 
plaintiffs were entitled during life to a defined share of the 
annual income of the estate. To obviate further litigation 
between the parties, their lordships. therefore, added a 
declaration in the decree that by virtue of the decree in the 
prior wit each of the plaintiffs was during her life and as 
against the defemlant and hi* *u«e**or> in interest iu the 
property m depute entitled to the share of the iiwoow defin¬ 
ed l>y the prior decree, with liberty after each year toapplv 
to have the amount of such income determined by further 
procottlinp in the suit ami declared in a further decree 
(JW). {Lord RhHtA-rgk.) SUBH.tN AU r. Ivnui 

BECUM. (1925) 621. A SM 62 C. 971- 

23 A. L. J. 667-881 C 347-!l92S)M W N 535- 
21 N LR117-30C. W N 122- 
A. I. R. 1925 P. C 184 - 50 M L J 136 (142 3). 
— ■ • Piirltts. 

If any co-sharer applies for a partition of a p-rperty he 
mud make the other c^durvr* defendants. hccautthe 
partition which is marie in hi* favoat is a partition against i 
his co-sharer*. That whkh give* him a port** of the pro I 
perly takes away all right whkh they would otherwise have 
to that portion, and therefore it k a decree again*! them 
an.1 in favour of himself. (/** Mtm/ltm.) .VaUNI 
Kanta I.AHIRI t\ SaRNAMOVI DEBYA. 

(1914)411. A. 247 -1 L W 607 -16 M L T 644 - 
(1914)M W N 948-21 C L J.23- 
17Bom L R 1-19C.W N 531- 
24 I- C- 294- 27 M L J. 76(711 
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wo on oases ol 

—Dlstlnctwo—Test. See HINDU Law-Joint FaMILY- 
PARTmON-SUIT fOR-PARTNER. 

(1886) 10 M I. A 490(604 6) 

-Preliminary decree in-Enquiry directed by-Noo 

appearance of plaintiff at-Dismissal of suit on ground of 
-Jurisdiction—Proper order in such a case. Sit C.PC 
or 1008.0.17. R. 2 —Partition suit. 

(1924)51 LA 321 (325) = 4 Pit 61. 

- Skirts tf ad mi I ted sharers—Ck<illtnp tf. kj ptrstm 

itel enhlled It a skirt—Rifll tf. 

In a partition suit, a prrson held not entitled to participate 
at all-is not competent to challenge the talent of the shares 
whkh nuy belong toothers who do partkipate. {Lord 
Sumner.) KARIMUNNESSA K HAT UN p. MAHOMED 
Fazlul Karim. (1924) 88 1. C 119 - 

ALB. 1925 PC. 70(741 

PARTNEB8HIP. 

ACCOUNTS or. 

ACCOUNT BOOKS Of. 

: ADMISSION INTO. 


PARTNERSHIP— 

Business or—B equest absolute of. to sons 

rovmS m~if Kk,WlNT ' M0UN1INC to! 
W ' S **"* RLSULTING from—Suit 

diction ,NST ANN ' THEK F °R—Juris- 

Dissolution of. 

K,Tnr' S « ACC0UNls - SLn «»■ 
duration of—Managing Partner-Lifetime of 

stsse ,,,k ..* - ~« 

Hindu Joint Family. 

Law governing—English Law 

Nattukoitai Chetti-Bankinc firm of-dfpo 

Mr WITH. INKER HEADING “ A UaRaI B " 

Partner or. AL K • 

PARTNERSHIP AT WILL. 

Partnership eor term. 

SURVIVING PARTNER. 

Trading parinership. 

Accounts of. 

A ;Ii 0 “ v Mk 10 v *ak- Re-opening 

OF ACCOUNTS AFTER lA>NG LAPSE O) TIME IN CASE 
COMMISSIONER FOR TAKING. 

Dissolution and. 

Partnership for term, 
suit for. 

T Sr,° r i* 0KIN,i WT PARTNERSHIP 
DECREl-pROKuniON OF DOCUMENTS RELATING 

I*rI A w 1SE, ' SH,P ,H H,s possession—Duty of 

EACH PARTY TO SUIT AS TO. F 

Adjustment of. ekom year to year- krnmtiMr 
Z *T Sn Amk , 0SG UKK »“« 5 case of! 

- Cmdi/itn. 

a !"* '*** of ««* would 

R'«a.nsa. (m.,l3L*S!Sttt: 
commissioner eor takinc. 

;Wr f « di*.*oluti<m and account* 


Partner-Joint family member-Suits on have, ’of of^C^mWoi"-Kemedy 

AND2aSS2.S;^ AI ? ,<EMM, ^- D,SSOL0 i , o N 

° ACCOCNTS-SlIT FOR-COMMISStONER FOR. ETC 
(1923) 19 L. W. 426. 

Dissolution and. 

Sn Partnership-dissolution and accounts 


Partnership for term. 

lrZ"T„ 10 .«<* «J«. 

T Z- O _ . P" n«»hip agreement before eanirv 

^r7.^ T P * Wk cn pteSS 

for fuD terra—Accooub in cave of. S« PaRtnerVhip 
Partnership for tirm—Dissolut ion—ac<xhjnts7 
(1920) 39 M L 3. 257(261-2). 
suit for. 

— N'ltt'-Rtfrtutlahus tf-Sstil araml 
™ * ****'**-*<**• i» kinds tf UlUr-Ltml 
tut Cmn ‘/-Order hr~D„„ r „a tf Court Mow a, L 
—Prtvj CtiaaCs sultrftrend will 

panner agarwt theiunmng partner, sulenlia, to hav> 
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PARTNERSHIP-^.-*'./.) 

Accounts of -(ContJ.) 

Suit fok-(Cntd.) 

pjriwr'hip acuiunls taken. the tr: J Judge. in hh deration, 
ntdercil the defendant to deposit a certain ^ra in Cowrt a 
partnervhip fund' remainin’ in hi' hands. Held that the 
amount ordered to I* I trough? into Court wa» a matter of 
discretion, and that. a' that dfcMioa ma% not exercised 00 
any wrong principle. tin- older could rot be interfered with 
(%). (ford Sumner.) AHMED MlSAjI SaLEJ! >. H.VSHIM 
LBR \HIM SM.EJI. (1915) 421 A 91-42 C. 914(925) = 
19 C W N 419 21 C L J 419 = 17 M L T 312 = 
2 L W. 377 =(1915) M W N. 485 -13 A L J 540 * 
17 Bom L R 432 = 281. C 710 = 29 M L J.70. 
-Deceived partner- Representatives of-Suit 


| PARTNERSHIP -(Contd.) 
Accounts Of—(CW</.) 


surviving partner In. for accounts of partnership-Ha*k of 
accounts in—Bu'ine" continue.! by survivor after death of 
deceased partiier-Remuneration for managing bovine's- 
Survivor’s right to- Profit' of tadae" -Repre*n?atives’ 
right to. .v,v Partnership—surviving partner - 
BUSINESS CONTINUED IV - REPRESENTATIVES OF 
DECEASED PARTNER-ACCOUNTS OF. ETC. 

(1923)19 IW 425 

- Dummal of, 41 barred—Specific sums realised 

hlliU dm »f that Mil—Suit IkfalfMtHl for ikirf of- 

Maintainability-C. P. C.. 0.2. P. 2. 

Tlic plaintiff respondent instituted a suit against the 
appellants claiming an account of a partnership which had 
subsisted between them. That rail was dismissed cm the 
ground that it was barred under Art. 106 of the Limitation 
Act of 1908. SyU'equcnt «.» the date of that decree, the 
respomk-nt in'titutcd the suit out of whkh the appeal to 
the Privy Council aro* alleging that .main spe.ifc sums 
had Ireen received l»y the appellants cm the partnership 
account, and vlaimed his partnemhip share in them The 
items in question had been received at various dates all of 
which were before the .late of the decree in the price suit, 
and the majority before the prior suit was instituted 
(W. whether the claim in the subeqwent suit was barred 
by r„ /Wtar* by reason of the dbat*al of the prior soil. 
(brj Phi/limort.) GOPALA ( HETTY 9. VljlARAGHAVA- 
CHARIAK. (1922)491 A 181 (194)-45 M. 378- 
30 M L. T. 283=(1922)M W.N 386-16 L W.200- 
26C W. N 977 = 20 A. L J. 862= 
24 Bom L R. 1197- 36 C. L J. 308- 
A.I.R 1922 P. C 116=741 C 621- 
43M.L J 305. 

- /nterot from dale of disudution up to dm of ml 

-PlainhFs right Iff—Pate «f interest. 

The suit was filed on 1st December. 1887. for partnership 
accounts njth interest against the defendants, representing 
P and S, by whom a banking business had been carried on 
from 1863 to 10th May 1869. By the decree whkh the 
Recorder of Rangoon (the Court betow) made in favour of 
the plaintiffs he awarded interest at 12| oer cent, to the 
plaintiffs from the 27th January. 1878. when the business 
™ c,0 * d - “N ,f * institution of the suit on 1st December. 


HtU, that the award of interest by the Court below was 
right and ought nc* to be interfered with (620). (Mr. 
ShanJ.) MUTIA CHETTI r. SUBftAMAKlAM CHETT1 

(1891) 18 C. 616 = 6 Sar. 49 
Jurisdiction—Business earned on outside jurisdic¬ 
tion-hinds of fartnenhip ,u hand, »f ofeer mthm 
jurisdiction—Cause of action—Attempt ,f smrmimr part¬ 
ner, to misappropriate funds. 

The defendants 1 * 2. who resided in Sind and a widow. 
H , carried on business in partnership in Sind and at Behrm 
in the Persian Gulf. H died. and. after her death, the 2nd 


Suit FOR—(C«*/|/.) 

defendant filed suits in the High Court of Bonbayin tie 
name of the 1 st defendant and himself, as surviving put- 
nersof the firm, to recover debts doe to the firm. The 
anwmts realised in the said suits were by consent of defend¬ 
ants 1 and 2 paid over to the 3rd defendant, a receiver 
applied by Court, to be held by him until father order. 
The Administrator-General of Bombay, as representing the 
erfate of H. filed a suit in the High Court of Bombay, 
against defendants 1 to 3 praying for a declaration that tie 
, *«**» ,n ,hc tattier’* (3rd defendant's) hands fetoogri 
to the plaintiff, and. if necessary, for an account of the 
partnership. Leave to sue was obtained by the plaintiff 
under d 12 of the Letters Patent, 1865. It «u contended 
that the Bombay High Court had no jjrisdiclion to erder 
accounts of a firm in Sind and Hehrin. and that neither the 
fact that the amounts sued for were recovered from debtors 
living in Bombay, not the fact that the amounts were in tie 
Receiver’s hawk, gave that court jurisdiction. 

The Court below (High Court on its appellate side) beM 
that the High Court had jurisdiction, because a part of the 
cause of action at least arose within its jurisdicti® aid 
leave under d 12 of the Letters Patent had been obtained. 

On appeal their bxdships affirmed the decision of Ike 
Court below that the jurisdiction of the Chart was net fi» 
ted to the assets recovered in Bombay, 

What is the cause of action alleged ? It is that the hi 
defendant is endeavoring under cloak of his positioo “ 
surviving partner to get into his hands a sum of money 
m the jurisdiction of the Court, nay in the hands d « 
oftcer. with a view to deprive the representatives d » 
deceased partner of the fund, and to employ it for his o« 
parpose. That is a most substantial part of tbecao** 
action —Per The High Court in appeal. (Lord 


Bhugwan'das Mitharam v . Rivett CarnaC. 

(1898) 261. A. 32 (36)- 23 B M (WT 
3C.WH.1S6-7W® 


- Managing partner-Expensts incurred fit fUlf 

Uup purpose by—DisalloMiee of, n ground if hit 
up partnership and private accounts. . 

Where in taking the accounts of a partnership, tbe“*" 
below did not allow to the managing partner even 
hoobtly incurred by him for the partnership 00 the 
that be had mixed up his private affairs with lha* J 
partnership and had omitted to keep clear accounts dW 
kind, held that the court below acted rightly in " 
(1967) (Lord Hothouse.) MOUNG THA WJJ; 
Maha Thein Myah. (1900) zt L 

28C. 53(62 3)=5C. W. N. 114-7 

- Member of dissolved partnerships* 1 

vdn of deceased partner by, for bolanct due <* 
ship accounts—Objections by defendant in-Deceit »j 
hf lubjeet to—Propriety—Procedure proper 
In a suit by a member of a dissolved P a,,DfR “ p 1 *!afr- 
the widow of a deceased partner fx balance due cn 
ship accounts, the parties agreed to refer the , 
arbitrators. The arbitrators made a report 
certain sum was doe to the plaintiff subject to 
trees of the defendant. The report stated that 
could n« be settled without an 


concern papers of a Koitee in an another 


---— > —- 1 r . fiurr 

papers were not before the arbitrators. The Cc*n- ^ 

. 1 .__ . 1 . fMirnYC cn *■ 


either sending for those papers for the purpose 0 . ^ 

gating into the defendant’s objections, or 


objections. 


copies thereof to be produced, made a decree 




award subject, however, to the defendant's rig^ 
plaintrS upon the objections advanced by her- “'J 


utt 


THE PRIVY COUNCIL DIGEST 


PARTNERSHIP—(CW/.) 

Accounts of-<CW.) 

Suit for-(£W.) 

and the defendant applied for a review on the strength 
h* r «f. Hat court rejected the application for review, and. 
though, in the appeal preferred by her. the defendant 
brought those facts to the notice of the appellate court that 
court merely affirmed the decree trfow. 

Htld that the first court ought to have p-vtpoed making 
its decree, till the defendant's objections could be adjadkat 
ed upon, and that, in any event. the appellate court o.ght. 
unde, S. 6 of Regulation VI of 1/93. to have used the 
evidence furnished by the books produced fur the parry** 
of ascertaining the real balance due after deciding upeo the 
validity of the defendant's objections. fPi/r 
Mussamut Seetui. baboo o. Baboo hurmshes 
DOSS- (1854) 5 W.R 76-1 Both 12= 

' 2 Knapp. 255 * l Sar 60 

-—Preliminary decree in-Omission to appeal from- 

(1916) 42LA. 91 (94 6) = 42 C. 914 (924 5). 
Taking or. for working out partnership decree 
-Production of documents relating to 

PARTNERSHIP IN HIS POSSESSION—DUTY 
OF EACH PARTY TO SUIT AS TO. 

-7 ating t! a<uu*t\ Ut tfi/t *f ikor *» frtJmtli*, 

-Pr,pri<ty. 

For Ihe purpose of working oul a partnership decree each 
parly to the action is liound to produce and discoser aiJ 
documents in his possession relating to the partnership. 

Where partnership account* had been taken in the ab- 
sence of such accounts, plaintiffs application for discovery 
having been refused. ktU that the accounts must be taken 
afresh on Ihe footing that every party wa* lo/nd to account 
to the best of his ability and to give full discovery of all 
documents in his povy^ion relating to the matters in di*. 
pule. (Urd Pirt/r) Ktl DWARKA NaTH SARKAR 
Bahadur v. Haji Mahomed akbar. 

(1914) 18 C. W.N. 1028-1 L W 697- 
(1914) M W N 876* 16 M L T. 621 
21 C.L J. 1-17 Boo L B 6-24 IC. 307- 

27 M LJ. 192(194 6) 
Account books of. 

-Entries on-Binding nature on partner of—Inaccur¬ 
acy of entries—Hea by him of—Onus of proof of. S/t 

Account books—Hindu joint family. 

(1866) 10M.LA. 490(608). 

-Non production for inspection of. in spite of order 

therefor—Decision in partnership action in favour of oopo 
site party on ground of- Propriety. S/e C. P. C. of 1908. 
0. 11, R. 21. (1924 ) 27 Bom L. B 746 

-Production of. for working out partnership decree— 

Duty of each party to suit as to-Taking of accounts in 
spite of their nonprodurtion-Propriety. See Partner 

SHIP-ACCOUNTS OF-TaKINC OF. ETC 

(1914) 27 M LJ. 192(194 6). 

Admission into. 

—Debuand obligations of fi, m incurred before- 
-LlaUIrty for, of partner so admitted. See Partnership 
-Partner-debts op firm-liability for. 

(1914) 42 LA. 48(66)= 39 B 261 (276 6). 

- Deemed brtn<r-W,i m tf—Aimisam 

dm/. 

J1 TJ e A” S, ! 0O,,a ? ,,ht,heron,be ^ of one of three 
divided brothers who carried oo business as partners, the 
, his widow, wu admitted u a partner to a new 
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PARTNERSHIP— 

Admission Uto-fCW) 

0fiUth a Partnership 

of tkT^ikS ?*'* ° " ,,We » M, " loced behalf 
W an . apcfnw ' t ^mining her a* a 
**”*' and 'bat appeared 

u £ iSS * T Jllwan<e 1,1 R '- 51 - 

«a mat her husband v share continued, eicn after hi* 
Mr ln ,he »"*> 'b'" part ™r*hip U 
t Nr appeal. (WW,,) JATTI f. HanU’ari UL 

2lf? i rJ M A l 92 r ( i 95,l41ah 350 = 

21 A ,o L t 1 R 1923 P C 136- 

J* ^273--. (1923) M W N 687 - 

33 M B0D1 L R 1256 j 

33 M. L T. 283 - 741. C 462 -■45 M L J. 356. 

(1922)49 I. A. 108 - 49 C. 660. 
Business of- Bequest absolute of. to ions 

—ftrectHm that, on death of an, of .hem without leav. 
paprnn ££*£ 2 ^ 1° ““-Company's 

GuL JS m r l '"**?*" ,n ^ of. 

f hou ' night of his 

wnlo* to hi* *harf therein. Sit HiNDU | aW-Wlt r 
bONS-PARTMKSHIP BUSINESS. ,LL ~ 

(1867) 12 M. I. A. 41 (64). 
Contract of-Agreemeut amounting to. 

■ a * rtcmCTl b**™ mitt creates a 

reUtK-i which »in subvrance a partnership, no mere w«<k 

S5S £3! 5 ‘K&tSK 

Co ». The court op Wards h 4 

2 Suth. 716. 

ttSR&SSSiSF H0U ‘ 0 ' 

9 Moo P. C. (N. S.) 214 = 2 Suth. 716. 

—/««/ rewfure iu Uumn-A glttmo « f tr . 
of' SSL ' 1° f0, v he S,a,ttl P“'P^ 

j* ,n . h, °* n *** 

rus to Hong Kong. Under the agreement ri. H 
partner after consultation, mu to buy sugar in his own 

1 M ±' tr \ wdtr ior hi,f ^ 

!o besiipped to £n t Ko^SJarate 

sMaa tew 

thas,d - * h,th< 8nd ” ctr,itn circumstances. w<5c tfbe 

acctjced b, the appellant before thrir Lordshii* i££ 

SfcSmSnftlT - ^ ^ £hl , Sg8ar and in «ch case 
.? riWn ^ ,he individual 

appeUactu acceptor. Appellant thereupon soed Sfl 
fee recovery of bomj so paid by him. ^ ^ 
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PARTNERSHIP—.'CV*/./.) 

Cou.rati ol -Ag.eament amounting to-CCW/) 

HilJ. (I) th.it there was a partnership between A and B 
within the tUfiniti'fl of the term given in the Contract Act, 
th-ugh it was one of a limited character ; 

(2) that h<h of them were HaUe for the an>»nts of the 
folk 

The criterion to b? applied to *ee whether a transaction 
is or is not a partnership transaction i* stated in the well- 
known judgment of Lnrd tllenbuongh thu» : If a nember 
of perons agree to 'hare in goods to be put. based, and in 
ewisequetee of that agreement one of them go into the 
market and make the purchase. it is the same * if all the 
names had Uvn announced to the seder, and therefore all 
are liable f**r the \ alue of them. He distinguishes the c** 
in which each of several prisons buys his separate parcel of 
goods which are afterwards miietl in a common adientcre. 
In such cases till the admixture the partnership in the goods 
<k»' int ari^ (54 5). Kakmu.I ARDULlt ALURKHIA 
v. Vora KtRINJl 1r.tr.iMjl. (1914)421 A 48^ 
39 B 261(274)" 17 Bom L R 103 = 
19 C. W N 337 - 21 C. L J. 122 13 A L J. 121 = 
17 MLT. 35-2 L W 133 =(1915) M W N 606- 
261 C 915-28M.LJ.615 
- frofli «f Uadt—Bartuifation in -Apimtm far. 

It is now oubtirbed that, although a right to participate 
in the profits of trade is a strong test of partnership, and 
that there may be vases where, from such perception alone 
it may, as a presumption, not of law bet of fact, be 
inferred; yet that whether that relation does or does nut 
exist must depend on the real intention and contract of the 
parties ( 102 ). 

It may well be. that where there i» an agreement to share 
the profits of a trade, and no more, a contract of partner¬ 
ship may be inferred, becanse there is nothing to show that 
any other was contemplated; but such an inference does not 
arise in a case where another and different contract b 
shown to have l*en intended. Mr., one of loan and security 
(KM). (Sir Mmtapu E. Smirk.) MOM wo. M crch & 
Co. p. Thf. Court of Wards. (1872) Sup I A 86» 
10B. L.B.312" 18 W B 384 3Sar.l68r 
9 Moo P. C. (N. S.) 214 = 2 Suth. 715. 

-It appears to have been at c«e time understood that 

some decisions of the English Courts had established, as a 
positive rule of law. that participation in the net profits of a 
business made the participant liable as a partner to third 
persons. The mle was evidently an arbitrary one. and 
subsequent discussion has led to the rejection of the reason 
for it as unsound. Whilst it was supposed to prevail, much 
hardship arose from its application, and a distinction, 
equally arbitrary, was established between a right to 
participate in pnAts generally - as such." and a right to a 
payment by way salary or commission " in proportion " 
(to use the words of Lord Eldon) " to a given quantum of 
the profits" (101). This distinction has always been 
admitted to be thin, but it may be observed that the 
supposed rule itself was arbitrary in the sense of being im¬ 
posed by law and of being founded on an assumption 
opposed in many cases to the real relation of the parti* ; 
and when the law thos creates a rale of habiBty and a 
distinction both equally arbitrary, the distinction which 
protects from liability is entitled to as much weight as the 
rule which imposes it ( 102 ). (Sir Montagu* E. Smith.) 
Muuwo March & Co.;. The Court of Wards. 
(1872) Sup I. A 86 ■ 10 B. L. B 312-18 W. B 384- 
3 Sar 168-9 Moo. P. C. (N. S.) 214 = 2 Suth. 715. 

- Stf Partnership-Partner of-Lesder if 

and when a. 

■-Partnership-partner of-Servast or 

AGENT REMUNERATED BY SHARE OF PROFITS OR A. 


PABTNERSH1P—(CWrf.) 

Contract of-Balance resulting from—Snlt by 0Be 
partner against another for—Jurisdiction. 

.-Contract ol partnership at one pUce-Baiaa 

intended to be, and, in fact, principally carried on at another 
S« Jurisdiction - Partnership contract- 
Balance resulting from. (I860) 8 M. L A. 291. 

Dissolution of. 

AGREEMENT ON. FOR FIRM’S BUSINFSS AND LIABI¬ 
LITIES BEING TAKEN OVER BY ONE OF PARTNERS. 

ARRANCEMENT FOR. 

ASSETS OF FIRM REALISED BY ONE PARTNER AFTER. 

ASSETS OF FIRM RETAINED AND USED BY ONI 
PARTNER OK. FOR CONTINUING BUSINESS 0.V HIS 
OWN ACCOUNT. 

BUSINESS BUNG CARRIED ON AT A LOSS-DlSSOtU 
TlON ON GROUND OF-RlGHT OF. 

CONDITION PRFCEDENT UNDER PARTNERSHIP 
ARRANCEMENT TO. 

GUARDIAN’S ARRANGEMENT FOR. 

Hindu joint family - Partnership *ith 

STRANGER OF. 

NOTICE TO OLD CUSTOMER OF. 
i Partner’s refusal to perform duties under¬ 
taken BY HIM UNDER PARTNERSHIP AGREEMENT. 

Partnership at will. 

Partnership for term. 

Presumption-Cessation of annual accounts 

AND MAKING OF FINAL ACCOUNT. 

Settlement of accounts and - Partnership 
ASSET RECEIVED BY ONE OK PARTNERS AFTER- 

Suit for. 

Suit for-Rkceiyt.r in. 

AGREEMENT ON. KOk FIRM’S BUSINESS AND LU«* 

UTILS BEING TAKEN OVER BY ONE OF PARTNERS. 

- CreJitm nM farlitt to-Eftt! of o(rr(*f*l •/* 

and kft>, fiirintn inter se. 

W’ben cm the dissolution of a partnership an aff* 1 ** 
n arrived at l<y which one of the partners lake o<rr 
firm’* assets ami makes himself personally response 
its debts and liabilities, a creditor of the firm who «» ** 
party to the dissolution agreement is not affected b) iL* 
direct joint liability of each of the partner* tosoch 
remains entirely unaffected by the execution of $B( " 
ment. But by that agreement, the partner wboto« , 
the firm’* assets and liabilities, as bet*«n buns® 
each of hh former partners becomes solely * 
the firm’s debts to that creditor, and each of M 
former partners becomes entitled to an indemnity If ■ 
partner who took over the liabilities against all .iaw. 
former partner of his in respect of that debt. 
other partners b entitled to have that 
declared and enforced (by an order on the pa . ^ 
took over the debts, for example, to pay off the deW) . 
right were disputed or the obligation neglect*. . 
of the other partners b entitled to no more. ^ 
recover the debts from the partners who took . 
liabilities unless and until be has himself P* 'Lip 
Blavshnrgi.) VEERAPPA CHCTTY r. 

CHETTY. 

26 Bom. L.B S61-(1924) M-W- »• 

A. I. B. 1924 P. C. 192-S5M- 
29 C. W.N. 4S8 = 861. C. 259 = 47 M- L J- 168 

Arrangement for. 

- Tmforary or p/man f nt family 

G and L were two brothers. Tbe respond* 
widow of G. who died leaving a daughter, ' 
sue. L died leaving a widow. B. and an 
appellant. Up to 1889 the two widows Butf® * 
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•zsts? r=r« 

ARRANGEMLN1 ROMC-#) ****>» • MC-tf.) 

^ Mrvs 

r^t'bT/rt " l ;,r 

b«Mnto». The parties, howeser. continued ■„ l vc ,« /«— . °^ ,, ' to « i* lo be ondri.toad « 

family house. though whether K S, .52? £ £gg**f— «"? -V lm » fc SSW 

clear, until 1894. when the final rupcorefokpUe. and the ■ade^thh JarlrelntjT £ ml " hi,Wer >•*'" may I* 

respondent went to reside either" P Z „ ? J " ,hi ' ^ d,, >™ *#• and fa, wl J '* 

sioniJS-) b,0URhl , bT "* appdh * alk *« ** «*»**• Sw/wfilTeiSI* l' hf <iU " ,y ' lu **■ ^ 
won in 188) was only an arrangement for nunafearwl only R. U. < „„ ' J V . ,he lon «m:«K* at the rate of 

to avcmJ quarrels and as a nutter of convenience i./J .1 Hdl ih’J f• da, ' 0f >*■ Mata*." 

theevnlenee. that the transaction of 1899»a.ad^faiw. be «£ *j ?^° ,uUcin, ™lmm, could it 

tZST* *«<** '«* appeT , I SEET* *•Sort* 

andth^ iBd "»»«*»«»«hmSTSZ; r fcLJSd if ri^'' nS wra WWl| to 

and hat the arrangement ofl889 .a, not. * aOepd bj the i carried «„ at a J Jl/t/.e ' hc «*W not be 

appellant, of a merely temporary character, Ut -a, intend- a* that „A, , f* thr >**»<. If they did rser. 

Bass ^ swkS rjr—; ws«i 

30 0 EKt'eSS &•& " ,s 

AS$m OK FIRM REAI.ISED BY ONE PARTNER AFTER. *?* ^ «/-* 

--Ri^« and remedy of other partner in respect of J„ T V W 1 V,£ 

P.OTO.OCU.O ...^ dtooK. 


Partnership—Partner—assftok firvrfcovcrio Uon^k^T.£“ ,m ' 01 1 a final dime*. 

»V A. (1922) 49 1. A 181 ■ 45 M m « iSTWlSK £ •£ «? 

ASSETS OF FIRM RETAINED AND t.Srn nv nvt __ .' * pa . ,lne r h,p mBU •* Md In eoon ..n.it 


" *•« ‘« M 378 are reahsed the unnmku « \ , " c,,,,a,n a " rt » 

ASSETS OF FIRM RETAINED AND USED IT ONI PARTNER tho* aiset.' are ,SbS J j Z. t ^ '° «° 00 “"til 
ON, FOR CONTINUING BUSINESS ON HIS OWN ACCOUNT W. ^LL^rT *>"» 

—-—‘AtteuHtalihty /e «k„ h „ Ktn f^ baUI „ /# C Htm ( 1927 ; 31 0 W ^ 

th t m hr inl/mi «. (1*27) M W. N. 500 25 A L J 687 S l uf' SI " 

In certain cave*. «hen on the dKmhikn of a firm one of 3 ® « L T. 232 * 4 0 W N 491 MOl iVS 

the partner* retami ax»et* of the firm io kb hand* titfent A I. R 1927 P C 70 53 M I J !«' 

any settlement of accounts ami appfie. them in <onti, wn £ Guardian'S arr WGfmfni m L * ^ 

the buMncto for hi* own benefit, he may be ordered to * _ft*. > «“AWENENT FOR. 

count for the*asset* with inte^Hm*. ind lh|t ^ M|Ji0> in < « mrnor of. St, PARTNERSHIP 

from fraud or misconduct m the natare of fraud (96) {u,j fiM«i«AT . 

Sim*,.) AHMED MUSAJI SaLEJI r HiSHlM Ebmhiu' Hlvm , 301 A 130 (138)-30 0. 726(736 7) 

^ ..cSl^VS mmnij; 

17 M L. T. 312 - 21C. L J. 419 = 2 L W 377 m of. by partition 

,3A wmo ‘ w - l issr* 

R US , NB S B..NC C..RJED «,„ A aHW,, . r| | . » mC« ,0 OLD CLSIUMLR OR. " ^ 

zzssr " '"■" '" w; * 


who 

prot 

r A 


zzssr *’ . . 

cular person, or even for a definite terra, of winding it B p- X e dUU*, a AIRSHIP AGREEMENT. 

I ,be eon ^ « 2 

r A hVf , “ mt r , 0f P V ,M !l hiP '' xmtd for ■** of 1 Jch^tolX",^;^ ,hc r C,,r P Wa ' i <«' of Madras 

establishing^a factory for the manufacture of cotter, twist appdl»n£«d ,w " A N 1911,5,1“ 

S5Ti!tff!!fc3iS ( 2; 5 1 S: ^SSKSJS 

^ tsaScaSJJ 
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PARTNERSHIP—(C.W.) 

Dissolution of-nW.) 

PARTNER> REFUSAL TO PERFORM DUTIES UNDER¬ 
TAKEN BY HIM UNDER PARTNERSHIP AGREE 

MENT— (ConfJ.) 

«Ui accepted that potion. Similarly lb: 2nd appellant 
gave up 'he work in March |9|2, and the resMwJenl 
K«pted *Ha« position aho. and perfocmed whai other work 
»•»' requited. either hirr.*elf .* through his agents, until the 
Completion of the contract in April. I9H. In a suit by the 
two appellant, for a itlaralioB that the partnership termi 
nated front 3l*t Match 1914. with the usual and proper 
account, and enquiries, k<U that the partnership came to 
an end onl) l*> cf»u of time and that the appellant* were 
entitled both to the declaration the) sought as to the period 
of dissolution and to the account of profit* earned. 

The view of the appellate Court is that the partnership 
was ended by the 1*1 appellant in October. l9|l; that the 
1 st appellant then gate up the work ami the respondent 
accepted that potion. But this is not sukient to deter 
mine the partncrdtip. The pattnei>hip when constituted 
was a pattnerdtip between three people, and could be «fiv 
only !«J agreement between all the partners. It is 
not suggested that there wx* any such agreement. The 
tights, therefore, guen to the respondent by the actico of 
the 1 st appellant wete not emoted, and the partnershio 
continued. The *ame result occurred when the 2nd appellant 
himself declined to go on (W Brntm^r.) KRISHNaMa- 

chariarp. Sankara S»h. 

(1920) 12 L W. 777= 28 M L T 265 
25 C W N 314-33 C L J. 1 = 2P. W R 1921- 
571. C 713-39 M L J 257 (261). 

Partnership at will 

-Disudution of. Srt PARTNERSHIP-PARTNERSHIP 

at will—Dissolution of. 

Partnership for term 

-Dilution of. Stf Partnership-Partnership 

FOR TERM-DISSOLUTION OF. 

Presumption—Cessation of annual accounts 

AND MAKING OF FINAL ACCOUNT. 

- Efi«l. 

When in a partnership mutual accounts cease to be rend¬ 
ered and a final account showing division of tx*h capital 
and revenue is made out the presumption is that there b a 
dissolution as at the definite date of the year i* account 
thus closed. 

h a suit for the winding up of a partnership in «hicb 
the plaintiffs alleged their family had a share, it appeared 
that in 1891 there was a division in respect of someorher 
family property and that in respect of the partnership also 
a final account wa* taken in that year and that there was no 
further rendering of yearly accounts as was previously ,he 
case, or any interposition of the family in the partnership 
business. It also appeared that sometime in 1901 the dis 
pule between the plaintiffs and the defendant was arranged 
by a letter signed by the plaintiffs in which there was refe¬ 
rence to verbal arrangement by which they agreed to divide 
properties acquired with the partnership funds equally De- 
fendant’s case was that there was a dissolution and a settle- 
ment of accounts in 1891 and that the plaintiffs’claim was 
barred. HiU that the dissolution of the partnership in 
1891 was made out and the suit having been instituted r.v*e 
than three years from that date was barred by llrmitation 
under Article 106 of the Limitation Act. (Uri Si**) 

SAWm :. Lakshmanaswauy. 

(I 913 ) 36 M. 186 = 11 A. L. J. 556=18 C. L. J. 13= 
15 SSSAAP 4 * M H. L T. 7*17 C. W. N. 1006 « 

(1913) M. W. N. 571-10i <j. 613=26 M. L J. 128. 


PARTNERSHIP—(Crw/<0 
Dissolution of-(C<W.) 

Settlement of accounts and-Partnership 

ASSET RECEIVED BY ONE OF PARTNERS AFTER. 

- Kt {kt fif ttiur filrtvrs 1 h. 

Where it appeared that, after the winding op of a 
partnership and the settlement of its accounts, two iietra 
were received by one of the quandam partners which were 
destined for the av^ets of the firm but which had not teen 
included in the accounts previously taken, ktU, that tie 
item* so receired should be included in the partnership 
a-.-ets. and that all the partners were entitled to participate 
in them in proportion to their shares in the partnership. 

{UrJSktw.) Havf-LI Shah *. Charan Das. 

(1929) 1151. C. 727-A. I. B. 1929 P. C. 1M. 

Suit for. 

- Diimiisal ef—CnuaJt nf—ExIrMfuk /«»W- 

Ittt <hargn»/ fund in plaint 1 / mt. 

While extravagant and groundless charges of fraod are 
to be deprecated, and may well attract the consequence <f 
an adverse order as to costs, their Ixcdships caeset 
accede to the suggertioo. somewhat faintly made, that the 
plaintiff (in a suit for a dissolution of partnership) had by 
these charges forfeited his right to the protect of ibe 
court if he otherwise had a good cao«e of action (61). (Si' 
Ummt Jrnkmi.) KaHMAT-UN-NISA BEGAM r. PWtt 
(1917)451. A. 61-42B S80(W) : 
23 M L T. 400 - 22C. W. N. 601-16A.LLMJ" 
27 C. L J. 623 - 8 L. W. 53 - 5 Pit. L W. %• 
20 Bom. L R 714*451. C 568=35 M.L-L20 

- Final itirtt in-Appal frm-Remani f* I*** 

autnnl tf pjilunUi tranu<tim-Wkrn aw// 11 
mode. 

On an appeal from the final decree in a suit fa A** 
tioi of partnership and consequential relief. lhe T 1 ** 
was whether the case ought to be remanded for t*** 
further account as to a particular transaction. 
tk* was a purchase of certain plots made id 19001« « 
benefit of the 1st defendant (one of the partners) ■»} P" 
chase-money undoubtedly derived from the firs' * , 
Though the litigation had been pending fa a 
years, the first suggestion of the right to the *«*** rj 
ed was made only in the course of the argan>»t J 
appeal before the High Court. The learned 
High Court considered it was then too late to *» ** 
defendant's representatives to trace the part*® 1 " 
through the accounts. , 

Their Lordships concurred in the view of the High ^ 
more especially because the case was n« one j* 
could be said to be patent on the face of the 
the 1 st defendant’s liability to the firm fa the 
money had not been discharged. > 

No doobt there is no single entry in the acre®* 
ing the discharge of the amount in | 

accounts are consistent wilh it and are far m* 1 
on their face that the liability still 
wben regard is had to the balances brought 
year and tbe annual comparison and adjuamail1“*^ 
as between the two branches of the firm up l °^ 
To open up accounts thus compared aadadj 0 * ^ 
year to year after this lapse of time wc«ldrei«^ (< . 
«rong case, and that certainly has not 
{Sir Umtnu Jenkins.) DaMISETTI RaHACBAW* 
t. Damisetti Janakiramanna. . - T aT^ 
(lM9)J*iW.*l(*&■** ■ 




PARTNERSHIP— 

Dissolution of-<cta/.) 

Suit for-<cw/.) 

rr P, ^ r, ' /l '*" W <* of W», 

.« a. liberty ,o add bb M „ „ * , lpiu , i( 

Out of the profits of the business etttaia bo«^ Pr »,ris 
had been from time to time purchased by the fira^a^Mh** 

10 hetr respective share, in profits. In a suit for diction 
of the partnership the question arose whether in the final 
dtvuion those properties were to be specifier divided I.- 
««en the partners in the property of ,0 * 6. TSm£ 
like other paitoership assets. they could be nude a.adatfc 
first to satisfy the partners’ claims on capital accent * 
affirming the High Court, that under the partner, 
ship deed those houses were partnership assets burdened 
with the liabilities of the partnership whether ioo,2S 
or to the partners; ami it was only after all va<h 
had been adjusted and in fuB-with recourse. if 
to the houses for the purpo-e-that they, or such of them i,’ 
then remained available, would be dUtriUuble as rurda, 
assets between the partners severally and in prcoort^i* 
their share, in the profits. {hrd R/anoshsrrtTx CumT 
mat Nag Ki'Eft p. sham Lal Sahu 

(1026J 921C. 274 - A I B 1926 P C. 267 (268)- 
23 A LI 1046.(1928) MW*. 161- 
7 Pal LT. 276 ^23LW628 
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SUIT FOR—RlCUVIlt in. 

- torffi,# of fort wr ship proporty—R^, tf-Coms- 

Irutli# 1 of trdtr of app-i*tmtnt. 

Pending a suit for the dissolution of a firm, R was 
appointed receiver by an order of the Court in the suit in 
the following terms: " It is ordered that R be and he is 
hereby appointed receiver to take charge of the propenv of 
the firm pending the decision of the suit for dissolutic* 0 f 
partnership, wiih power to collect outstandings and do all 
things necessary for the realisation and presets atico of \i. 
assets of the firm.” 

//t/d that R. the receiver, was not under the oul<! 
appointing him authorised to create any mor.gages of the 
partnership property. (Lord Carson.) Subramanian p. 
LUTCHMAN. (1922/50 IA 77(84)- 

60 C. 338 (341 2. 316) = 1 B. 66 32M.LT.184 - 
2 Bur. L.J. 26 = 38 C.L J. 41 -18 L W <4fi B 
(1923) M. W. N. 762 '28 C. W.» 1. 

26 Bon. LB 682-A I R 1923P.C.80- 
71IC. 886-44 ML7. M2. 

- Party kismulf oppoinltd •i-Partnntkip funds „ 

hands ef—Apfrefnahcn to ftrsena! ust cf-Samt,,* ,f 
Court—Appropriation uithout-Courf, duty in (,u of. 

In a suit for disunion of a partnership the Court 
appointed the plaintiff, the managing partner, to be receiver 
and manager ftndtnU lit, without remuneration and *.th- 
M t security, and directed him to submit his account, ever, 
month. Without leave of the court or cowent of parties the 
plaintiff withdrew from the partnership funds in his hands 
as such receiver two large sums of money, and although 
subsequently ordered on several occasion, to pay over 
thoeo moneys he failed to do so. Whwth. plataE^ 

J m 


PARTNERSHIP— 

Dissolution ot—iCoNid.) 

SUIT FOR— KWEIVER lU-{Contd ) 

acknowledged and ueiitJ JZrtS??* ,n lhc mMtt ' ful, >‘ 

f a breach JdT £ f<d 

tould l« committed i n ^V character as any that 
potion. * * an °t «hc Court in his 

to-'i jLoHrfhtw^iSi^fonh 0 ' 1 ? ' Ie 8 r rt by any 
«*:ei.. (Urd BhnnLu i. h " of " s ou n 

«*• S «AM lot S ?HU. ‘ ^ K,;rR 

dww /,<*, , fcr *** of partnership with. 

'«««« certain JTof St h, ‘ *«* * vsch 
lor con><wt of piriies ol ^ Couit 

•••SMribusing -00 ^ lil'e'cha 0 ^" 'L ** ^ 
■«h the sums withdrawn \ n hi* .. 

in his hands with ,, BL- U ‘"' P • P <1 ' u " r '»"P 
of withdraw “(SfiSST 1 * '«• 

(USSIWIO 274-A.IR 1926PC. 267(260). 

7P. 0 fYlT ,MWN •»“- 

7 Pat L T. 276 •• 23 L W. 628. 
_ ***** “i accountF-Sult for. 

other partner In^i^ert o^Sui'^ ^ ^''oer-Righl of 
dure in—MaintainaUljiv C«/!.*?».i'®‘° ,W0V " hi ' 
-Assn os Hk m Rcctiv.Sn 1 ^ £RSH,,, ~Partner 

(l922) 49 U ' 181 M. 378 (390). 

of fartr afgnttrdh,. ' 

*«wut*. it n a matt« of wdL',! \ pa,1 . ,>frs> ’ i P for 
•W'n, of a.couwt within tb,. !° ,rav ' e 

'Wt. i»d. if exception i> ^ u ,ki .i t ' 0 ? ° ,hc Comm «*- 
of the Commissi**,. /„ jjj J® *£ Cn ,0 * n V niling 

_js f . MIC. 625-29 C.W.N. 161. 

a K ? a 

representative on recrwil — 0 bnn «t * 


inst— 
—.. ...s legal 
of VPeal. ^r C. 


represenutive on record— Abatem^r 
P.C. OF 1908,0. 22. R.4;S. 107(2). 

(1904/31I.A.71-31C.487 
<«/ <-« 

mttuary party to suit. ^-Third farty if 

ini 

533^av2S2st^ 
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PARTNERSHIP- C /J.) 

Dissolution and accounts - Suit for—fcVra/.) 

a ntce-aiy p-.ny. (fsrJ Pkilhmrt.) SaIHaPPA 
• Hill I r. M Bk AM ASIAN CllltlV. 

<1927j 31C WN. 857-< 1927 > M W N. 500- 
25A LJ. 687-25 L W. 265-39 M LT 232 *=- 
1 0 W N. 491 -1011C 17 - AIB 1927 P.C. 70 - 
53 MLJ. 245(247). 

-- PiilimnmyJum im—IMj! amount! to a. 

In a suit for the taking of partnership accounts and for 
that to have \aiH*> matter* denied by tbeCowrt. 
one <»f the points in dispute wax whether or not certain 
petviii» Weic partners The trial Judge, k) hit fotnul 
adjudication,‘ declarer that the paitnerthip in quest** 
was dissolved at from a date prior to toil, awl then “ordricd 
and dec iced" that—It i« referred to the a"i*Unt referee of 
(hit Court to talc the ("flowing jumbI aw! to wake. 
nilti aha, the fuilming inquiries that t» to sty '~ 11) To 
inquire who were the partner' who were entitled to 'hare in 
the 4“et' and goodwill of the »aii! pailnri'hip business; 
awl (2) to tile an account of the dealing* of the partiet 
with the a"tt» of the 'aid partnership Ijc'inet'." 

HtU that the adjudication in a “decree within the 
meaning ..f S. 2. sub-S. (2) of C. F. C. of 1W ” and that it 
was a “preliminary decree" within S. 97 of the Code (94 5). 

The adjudication itself beg.n by declaring that the 
partnership was dissolved as fioen a certain date, and thus 
in Ii mi hi settled rights between the parties. This declara¬ 
tion was the fiwwlation for afl subsequent accounts and 
proceed^, which were merely incidental thereto and 
consequential thereon. It matters not whether tne m»tru 
nient of paitnet'liip fixed the dissolution at a date which 
had passed Mufe the suit began.or whether the parties had 
agrcnl to a dissolution or agreed in sulunitting to a div»| a 
lion by the Court, or whether the Cant decreed a dbrofa 
lion for cause shown before it after a /Hit tornMMu. The 
dtcliration when so made was what the Courts atijadkatie* 
and indeed the appellant's own case cal it. a decree. The 
adjudication was in substance a decree; it did noc cease to 
lx- such because a subordinate part of it. if correctly nude, 
might have l*en made separately as an order, it corn hr 
sivrfy determined the rights of the parties in regard to 
certain, and l/u^e essential, matters involved in the suit 
(95). (M .Vmwt.) Ahmed misaji Sauji j. 
HaSHIm Ebkahim Salkji. (1915) 42 LA 91- 
42 C. 914 (924 5)-17 ML T. 312* 
(1915) M.W N 485 - 2 L W. 377 * 19 C.W N 149- 
21 C.LJ. 419-17Bom LB 432 = 13ALJ 540- 
28LC.710-29 MLJ. 70 

Duration of - Managing partner-Lifetime of- ’ 
Agreement for carrying on business at least during. 

— ■ 1 H'kat am***/1to. 

The appellant entered into an agreement with a number 
of persons, who were to form a partnership with him foe 
the purpose of establishing a factory for the manufacture 
of cotton tw. Jf The ginning of the agreement was to 
this effect :-To Cow*jet" (,he appellant), “written by 
us he undersigned, (who) do give in writing to you as 
oflows:-iou are wishing a factory fo'themanu 
facturc of water cotton twist. . .. RthiWt to the 
same, we have given in writing to you this instrument, 
agreeably to the particulars written below. The first claw<e 
is this :-For the above-mentioned factory (ground is to be 
procured), and a building is to be erected, a^d machinery 

j* ,0 bc I ^ nl lor /“* &«1*. *»i the same is to be set up 
here. In regard thereto, whatever business mav have to be 
transacted, rv., the employment of persons. and whatever 
oudays may have to be made for the said factory. the 

undersigned share- 

■ n hamg agreed, have entrusted to yea that manage- 


PABTNEBSHIP—(tWrf.) 

Duration of-Managing partner-Lifetime of- 
Agreemtnt for carrying on business at least dur¬ 
ing—(tw./.) 

mcr.t. do yoa duly carry on during your lifetime, and the 
entire authority for signing and carrying on the retire 
nunagewwrt of the said factory belongs to yew, and after 
the decease of you. Cowasjct. the whole of the shareholders 
art to approve of such agent u trustee as the shareholders, 
raving held general meeting, may appoint." Cl. 4 of the 
agreement ran thus: "All we shareholders having agreed 
‘o make tbi* agreement or settlement (w:.), that in rettra 
for the trouble you have Utn at in getting up this factory, 
a> to that it is to Ire understood a'fcflows: Whatever 
cotioa may have to I* purchased for this factory <Joj« 
patchase. and w liaitver yarn may be made in this factory 
all that do you sell: and for whatever you w) «* 
account of the factory do you duly receive fron this com¬ 
pany the cummi*>ion at the rate of Rs. 5, tit.. 5 per cent. 

during your lifetime-" 

(Wr. whether the terms of the agreement set cut 
above imported an agreement that the partnership skull 
■ e carried m at least a* long as Cowasjee (the appelluO 
lived (207). (Su A\.Wt P. CtUur) COWASJtt 
NaNAKHOV r. I..M LBOV VULLUBHOV. 

1876)31 A 200-1 B 468(4734 ' 

26 W.B.78-3SU M5. 

Hindu joint family. 

-Hu*ine« of. Su All cases collected under. IW 

1 AW-JOIM FAMILV-BUSINtSS OF. 

- Paitwrihif :,v/4 tiwgir 

fii'titm if family frofuty. 

A dMotaion of all the businesses which a jwit 
family share with a strang*r isan.toral imcid«**«** 
paniuon of the joint family property among the 
of the family. By the partition, different per****"*" 
Uw. and with these it is open to the stranger 
whether he should be allied in partnership or r»« 

(US Sia».) JOOFOODY SARAVYA r. I.AKSHW^* 

Swamv. (1913) 36 M. 186-11 A- 1 %* 

18 C L J. 13 15 Bom. L B W4-14M.L.T ' 

17C W.N. 1006*(19l3)M W. N.571--19I C W 


Law govcrning-Engllsb law. 

- Affhfahhty ef—Limitation. 

The case (in which the question was W „M*e 
agreement between one P and certain per*** “V, , 
Watson*. P became, at least as regards third 
partner with the Watsons) has been argued in t 
c4 India and at their Lordships' bar. on the bws 
law of England relating to partnerships sbouWP _ 
decision of it. Their Lordships agree that, in | bf ‘ (< 
of any law or well establBbe-J custom existing i" ^ 
the subject, English law may properly b f r *^j e tW 
mercantile affiairs for principles and n)l * VyiliJ 
courts in that country to a right decision. 1*1 ^ 

is so. it should be observed that in 
usages of trade and habits of business of ' 

India, so far as they may be peculiar, and 1 tp 
in England, ooght to be borne in miB ,> n . 19* 
ilimtopuE. Smith.) MOLLWO. MARCH . « V. . gg- 
Cot/RT of Wards. ( 187 S- ?'ir 14*' 

10 B. L. B 312 = 18 w. B. » 4 " 8 0 ^v7li 

9MO0.P.C.(N.S.)2l4=*StAA 


-Distinction 

DUALS. (1915) i 
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PARTNERSHIP—(Oa/.) 

Manager or employee of. entrusted with transac¬ 
tion of basiness of partnership. 

—-Acts of—Liability of partnership for. &< FIRM— 

Manager or employee, etc. 

(1922)31 M. L. T. 104(10S)(F. C) 
Minor. 

ADMISSION OP, TO BENEFIT OF PARTNERSHIP. 

/-PtrmiuiMUy hr /,«, 
Though the fact that the minor defender had 
admitted to the benefits of the partnenhip i. qJL 
p U '' ' n ‘J*,7 4P,n l ®/S.247of the Contract Ac! wj. 
neither pleaded nor made an issue at the trial, the H.gh 
Court on app-al. without inviting evidence 
directed to that point, held the admi.**, proved^,h^ 
* °P\**<«'«The defendant hat b„ ^ 
of complaint as to this, and the procedure b not ore m br 
commended. {Sir Uwtmtt Jinkini.) SaNYASI Ch.rav 
Mandai.p. Krishnadhan Bankrji, 

(1922)411. A. 109(116)-490.661 
30 M. L. T 228 - 20 A L J 409-24 Bom L R TOO ■ 
35C.LJ.498 -(l922)M W.**- 

a. .. b. i. c. w”AS:s VL "i 

- Minor'i liability m—Limit 

Under S. 247 of the Contract Act liability is \,m\iM 
Ihe share of the minor in the p«*r,y of the firm (U6). 
{Sir Uwraui /r«4,«.) Sanvasi CHaranMandu 
Krishnadhan Banfmji. ( 1922 ) 491 a 10 a 
49 C. 660 (569)-30 M L T 228 - 20 a L J 12 
24 Bom L R TOO - 38 C L J 49 s , 
(1922)M W N 364 26CW N 954™ 

16 L W. 536- A I B 1932 P. c 237 

67I.C 124-43 M L ?41 

— ■ - Proof o(—Nt<ntily. 

To bring S 247 0/ the Contract Act into pfay j ( au% , u 
proved that the minor hat been admitted to the benefit, of 
the partnership (Ilb). (Sir Ux, tmt /<„h„) s.vv iM 
Charan Manual r. Krishnadhan Banirii. 

fl922) 49 X A. 101 - 49 C 560 (669) . 

30 M LT. 22 a. 20 A L J 409. 

24 Bom. L. B. 700 - 35 C L J ana 
(1922) M. W. N. 364 -26 C W N 954-16 L W IS- 

A X B. 1922 P. C 237 - 671. C. 124 * 43 M L. J 41 

Contract-Partner by. 
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- If tan bra. 

A person under the age of majority cannot become . 
ner by contrxt ( 116 ). f Sir Uxrem, /,*b*i.) Sa\yam 

Charan Manual v. Krishn.dhan Banerji ’ 

(1922 1 49 1. A. 108 - 49 C. 560(6701- 
30 M. L.T. 228-’20 A L. J. 409 -24 Bom LB 700 = 

A. I. B 1922 P. 0. 237-67 I. 0. % 

DISSOLUTION OF PARTNERSHIP-GUARDIAN'S 
arrangement for. 

-—Binding character on minor of. Srr Partnership 

-Dissolution - arrangement FO»-TDwSi y 

ARRANGEMENT OR PERMANENT FAMILY SFTII iviivr 

(1903) 30 r A. 130 (138) - 30 C 7^ Vj. 
Nattukottal Chetti—Banking flm of-Denr«i. 
with, under heading "Arnral B“ 

-IT fa "*** ol ' W A or to B — Payment , 0 


PARTNERSHIP—(tWi/.) 

Partner of. 

'mno, ~ ro 8E MIO off 

otr 0» PROFITS OF PARTNERSHIP. 

ASSETS OF FIRM RECOVERED RY A-KlGHT OR 

01 HER PARTNER IN RESPECTOF-SlHT BY HIM 10 
R COYER HJ SHARE .N-MaINTAI.S U..I,, y 

Bill in firms name drawn by a. 

DlAIH OF PAk,NlKSH1P ~ tNI IN. 

DEBT OF A. 

Debts OF firm. 

DECEASED PARTNER. 

DISSOLUTION OF PARTNERSHIP. 

DissoLUT'oN OF PARTNERSHIP AND SETH EMFNT OK 
^COUNTS-PARTNER^,,- 

Dissolv ed partnership—Member or 

Estoppfi.— Partner bv. 

INTEREST IS PARTNERSHIP OF A. 

LENDER IF AND W HEN A. 

MANAGING PARTNER. 

Minor 

Mortgage by a. 

PURtH.SE by a. 

11 °" *. »!>" ««U FUNDS. 
Suu “ -Lu,lu,,or ' 10 m«0LD 

Sl nSn™;?*' *“"*“*'“"* »«« of 

SLEFPINC PARTNER. 

Surviving partner. 

Trading partnership. 

wSisr."™"" 0 " ° f 8 «'«*ship- 

AmOXt " °S;S,***"“ 10 “ MU. OFF OUT 
»F PROFITS or PARTNERSHIP. 

(1923) 1 R. 646. 


«KSSSf:RlB- 

VF« HISSH.Ut 1N-MMNT.]»A,|U™ 

J*‘^ hl> , 

—riSTiVlSSiK!” k»p.iu.h., 

»a*v or me prcftu. the mutual right* and ohlieiii™. 

mM±m 

J2M3=£S5 , v?it; 
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PARTNERSHIP -(f.W/. j 

Partner of— (Ontd.) 

ASSEIS Of FI KM ktCoVf BED BV A- klCHI OF 
OllIF.K PAR INEK IN RESPECT OF—SUIT BV HIM 
TO RECOVER HIS SHVKL IN—MAINTAINABILITY 

(1922,i M W N 386 -16 L W. 200 - 
26C.W.N.977-20A.L J 862 - 21 Bom. LB 1197 = 
36 C. L J. 309-A I. K 1922 P. C. 115= 
741C 621 = 13 M L J. 305 

- DiJUlHliJM ei tal ** taking */ vaunts 

—Rigit /.»tut /or kirrtJ. 

II a partnership has been di»olveii and no accounts have 
been taken and there is no coo,ut that the partners have 
Squared up. the proper remedy o( a partner in ropect ol an 
a»et received l>y another partner is to have the accouxs of 
the partnership uken ; and il it i* too late to hate reverse 
to that remeoy. then it is also too late to claim a share in an 
irem as part ol the partnership asset*, and the puintitt does 
not prove and cannot prove that upon the due taking of the 
accounts he would be entitled to that share (I9|). (W 
Pkillimvit). GuPALC'HtrjY r. V’IJaVARaGHaVA CHARI 
YAK. 11922) 49 I. A 181 - 45 U 378 (389) * 

30 M. L. T. 283 - V 1922) M W. N. 386 -16 L W. 200 - 
26C. W N. 977 - 20A LJ.662- 
24 Bom L. R. 1197 - 36 C L J. 308- 
A I. R. U22 P. C 115-741. C. 621- 
43 M L J. 305 

U»l.l. IN FIRM'S NAME DRAWN BY A. 

- LMty »f dktr fj'lvrs Trading pjrtmr 

skip—Shi fin; f\in wr—ljjiifitj *f. 

Every one ol ihe partner, in a mercantile firm of 
otdinary trading partnership is liable upon a biH drawn by 
a partner in the recognised trading name or the firm for a 
transaction incident to the business of the firm, although 
his name does not appear on the face of the ia.tr.mmt. 
and although he be a sleeping and secret partner. In order 
to take a case out of these principles of the generaJUw.it 
must be shown that the Solder of the the UQ knew at the 
lime he received it that the transaction was the private 
aflair of a single partner. 

A contract entered into by a Railway company and P to 
supply the company with Karlway bleepers, was partly per 
formed by P, before he entered into a partnership with R 
under the name of Firm of P. and (V. after which it was 
completed. Before the partnership. P had entered into a 
subcontract with//to supply the sleepers, anu. 
after the partnership, drew bill, in the name of P. and O.. 
payable at Calcutta in favour ol //. M. in part-payment ol 
their account. Thoe bilb were dishonoured. In an action 
brought against P . and C*.. the evidence showed, that R 
was aw are of P's contract which was subiMing and com 
pleted after the partnership. HtU that R. as a member of P 

U, was liable in the alienee of proof by him that the 
holder of the lulls knew at the tine he received them that 
the transaction was a private contract of P. and not one 
with a partnership. (Sir R&rt Pksllsntrt.) BUSARSEL 
DOSSGHOLAM HOSSEIN. 

(1870) 13 M. I. A 358 (363) -13 W. R P. C. 29 = 
2 SatlL 312 = 2 Sat. 551. 
Books of partnership-entries in. 

■—Binding nature on partner of-Inacvwracy of-Piea 
b)-him of-Onus of Prcof of. AW ACCOUNT BOCKS- 
HlNDU JOINT family. (1866)10 M. I. A. 490 ;5G8 
Death of a. 

—-Business continued by surviving partner after- 


PARTNEB3HIP-{CWr/.) 

Partner *i-(Co<ttd.) 

Devth of A AC f Hid .) 

-Budnev, continued by survivor after—Rights and 

duties of paitie, in case of. Set PARTNEKSHIP-SURV|. 

vinc partner—Business continued by-Righis 
and duties ETT. 


- Nulurt t( part wr skip of ttr. 

After the death of a partner, the partnership becomes a 
partnership at will (420). (lord Parmer.) HtJI 
HcDAYETULLt MaHjMF.D KaMIL 

11923) 19 L W. 125=A. I. B 1924P.C. W a 
34 M LT. 69 - 22 A. L J. 382=(1921) M. W N. 660 ■ 
29 C. W. N. 161 - 81L C. 625. 


- Skirts m -Arrangtmnt stem as tt-Prufef. 

Toe appeil related to a banking business which was 
carried on m Rangoon from 1863 to 1878 by Qida«barJ® 
Crsetty and other,. Trie parties were agreed as to the 
term,on which the copartnership existed from 1*6Jto 
I8W. Tney were further agreed that in the latter year a« 
Xvount was made up showing the profits which had been 
realised during the »u preying year,, and bringing cut » 
at that date me sum. of capital and profits belonging » 
each ol tne partners. The controversy between ibem hM 
reference to the perioJ from May 1869 until January m 
when, in co«v*q-encc of the death ol Chidambaram CUtu, 
the co partnership wa» dwolved and bad to be woond up 

The pLinufis in their plaint averred that 
agreed oeiwern the partners that alter the IfthofJUJ 
18o9 each share or the business should beofthe*«* M 
and value of K». 4.000; that Chidambaram Chrtti re- 
proentcu by defendant, 1 to 3. should have fcor sh*i«» 
that Anuoialai Chetti. the 1st plaintiff, and the 2nd £ 
3rd plaintiffs, should have 2) shares; that the 4th de» 
dam Aninachellam. who Was afterwards madeapW" 
in the suit, should have If shares; and that a >niH 
of a share should be sef aride for charitable pa?** * 
was funher alleged that the business had been carr*" 
until its close upon that agreement; and the 
claimed to have the partnetslup anounts ascertain* - 
stated on that footing accordingly. 

The defendants maintained that no »ch chaPf _ 
place in the year 18 W in the arrangements and •fl* 
of the partners as the plaintiffs alleged, but that « 
cured in 18 W was merely that an account _ 

share, of capital and accruing profits of each 
deleting their resptvlive drawings was Mdeip. 1 
being only apportioned, and allowed to remain as 
without any lurther change being made in the P* p 
interests, and that capital was not drawn outoca*- 
by any of the partners. 

Toe Co.it below (the Recorder of 
judgment and decree gave full effect to the plan" 1 ’ ^ 

Held, affirming the Court below, that its jdg* + 


nni,wnn|UK v-oun ocio", 1 ’ i .n idfr' 8 '** 

sound, and in accordance with the great P^P 00 c.mtt- 
■ L__n..iV tlitm THFlTI V* " v 


the evidence. (Mr.SktsU.) M UT1A CHETTI t. , 
-- (1891) 18 C. 616-9 ■»*• 


. MANIEM CHEH1. 


R sii?vK,vr ofdecea^d partner. ^Partnership 

-bUKviviNc Partner-business continued by- 

RSPRESENTATIVES OF DECEASED PARTNER. 


-Surviving partner-Suit for accounts by J 

lives of deceased partner against—Asets 
wrviv or—Deposit into Court of-Order for-W*T~^ 
Court bdow as to-Privy Council's interfereocw 
PARTNERSHIP-ACCOUNTS OF—SUIT ^*^ 0 , 1 / 8 *) 
PARTNER. (1916) 421. A. 91 (96) 0^. ^ 

-Widow of riereased—Admission in* 0 P^^l^nF- 
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PARTNEBSHIP~{CW</). 

Partner ii—{Ctntd.) 

Debt of a. 

- - Cm from ire an diirefntion byAi.h fatter under 
teak to fay f> rtian of debt—Failure to fay in fur im*.< 
tf~ Payment by farmer to utufy d.ere: ,Ham. J ,n debt 
—liability tf Idler to eantrihut.—ltek held met tendin' 
an latter forint' in fit brought thereon—fJeet. 

/.. one of the partner, of a firm, brought a partition suit 
against the other partner. B. following cm a di.jofutic<» o* 
the partnership in which the four, gave effort to a eo* 
promise which the two parties thetmeKc, bad effected. 
There had been a mortgage granted l-y B in favour of .V 
which purported to convey. as -utility h r the «'«U wh.«h 
was thereby constituted, the whole »' the putrer*hip pro 
pert)'. It was a moot point, however, Irlwrew the |u-tr.r 
a* to whether fl had in truth any right to Miliyxt the wb-* 
of the partnership preferty to the debt, or whether he ma* 
not in fact only able to burden hi< own share. Owe of the 
terms of the arrangement which was nude binding turner* 
the parties in the j l fp tti l pronou.-ced was that L .hcu*«| 
pay to A^a sum of k-.fi 000 and n»M. and that B •!*■•! 
free the other parties’ po-tion of the property from thr 
mortgage. I. did not pay the amount, and accordingly X 
brought a suit on his iroitgage in the Ciwoe of which r 
was held l*y the Privy Council that the mretgj-e onh 
bound B'i *hare anrl m* th* whofc partner-hiy property. 
B paid the -uni of R«. fi OflO and odd payable by /. to X 
under the compromise, rfi*ch«rgrd the mortgage, and sued 
/. for contrib'ition. I pb-aded that he w* nM Sable became 
B never did free the other part of the property from tbe 
mortgage, the same having Ucn freed b> the y^gtwentof 
the Privy Couwil in the mo<ij>ge Miit ard rot by anything 
done by B. //./-/.over ruling the pfea. that L was bourn! 
by the compromise. 

/. might have paid the money direct to A' ; fc* *d mo 
pay it. and B had in com opener to pay it to him. Accord 
irgly. to make pod the terms of rhe co-poamoe. /. mu* 1 
pay it to B. I hr J Dunedin ) S»TII K*Mt U. v. N \R 
MKCHAS. f 1914) 2 L W 163 19 C. W N. 193 • 

17M.L.T 45-11N.L B 53-21C L J 137- 
17 Bora L R 401 -'1915) M WN 392- 
261. C. 924'23 M L J. 418 

■ — Parlnenhif of limited eknroettr. 

The partnei*hip i. however * parmer*hip of a hmifed 
character, awl consequently lability to he enforced again.- 
one partner, when there is no dncum.nl rd dehf whi hon H 
face hind* him. can only I* justified if ir u« shown that 
what he (the other partner) did was within the operation, 
natural to the pai*nei,hip and for the partnership (Si) 
(Lard Dunedin.) KARMALI ABDULLA ALLARAKHl* t. 

VoraKarimII liw NJI. (19141421. A. 48w 

39 B 261 (2741 ‘ 17 M L T. 35-19 C. W. N 337- 
21.. W. 133 >(1919) M W N. 605-13 A L J.121- 
21 C. L. J. 122 = 17 Bora L B 103 26 I C 916 - 

28 M L J.616 

DEBTS OF FIRM. 

- liability for—Adminim tf tilt fntner iut* fart 

nenkif -Debt 1 inenrred before. 

Where good, are pun based or money is raised for a pint 
anventure. and the dealing thmigh oMemiNy by an indivj 
dual is truly and substantially a dealing o/theyint ad¬ 
venture. the adventurers are liable as partners. Hut there i* 
no such responsibility for goods, etc., purebred on the credit 
of an individual adventurer previously to the cunract though 
afterwards brought into stork as his contribution. It may 
be and often is a difficult matter to say on which side of the 
line thus indicated the facts of a parti- alar «»-e fall, aod 
case* will be found Illustrating both results (55) {Lard 


PARTNERSHIP -iContd.) 

Partner of-(CMf.) 

DEBIS OF FIRM— {CanId.) 

JWmt.) KARMALI ABDULLA ALLAkAKHIA r. VORA 
Karima Jiwanji. (1914) 42 1 a 48- 

tor u- v 2? 26H275 6)= J7Bom L R 103*. 
nil • t 2 L C V- 122:13A L J 121 - 
17 M L T L w 133-(1916) M. W N. 606- 
261. C 915-28 M. L J. 515 
— y. rtfate Ur—Eferl—Xxsihan—fie/eaie of liabili¬ 
ty.l ether fartuen fer debt. 

Where du„r.g the cent,nuance of a partnership, one of 
•hr partner, executed to a creditor 0 f the firm a mortgage to 

, *f rW,a ' ,hc ** Jbc lo him the firm, held, 
on:* evjdn.ee in the case, that the mortgage did not work 
”, of the firm’s debt to t he aeditor or a 

7*7 1 /“V* *‘7™ * ,<m fc" Ability in respect 

Ktnethnrgh) VhrapPa CHET7V ». 
ARlXACHIUAM CHFTTV. (1924 ) 20 L W. 368- 
26Bom L R 661 -(1924)M. W. N.669- 
„ A1 B P C. 192- 35 M L T 161 - 
29C.W.N 438' 861 C. 259 - 47 M. L J 168(178). 

DECtAStb PARTNER. 

—- Vc ALI. CASIS COI.I ECIED UNDF.R PARTNERSHIP 
^M’tklNER-DUTH Of A AND (2) SURVIVING PART- 

IMSPU1IS BETWEEN ONE. AND ANOIIOR— 

Tk tNSAaiON srniNC—N ature of. 

-- Settlement tf arreanl—Arbitration and AwarJ- 

Tol. 

On disputes anting between two partners, who were resid- 
■ng 10 different plates, one of the partners sent a represen• 
tame of his armed with a power of attorney which did not 

t!L^. ,be ap P° in ' »rUt,aeoe on 

bebalf of h^ emptoyer or to suUit dispute, to arbitration 
n . K L 0 ' ,l * ,e * Hh, .f U "‘* in,he "Klesofpartnetihlp. but 
•mshiW authorise h.m b -liscuvsion with tbe other partner. 

.0 vi.k the account, of tbe partnership, and to collect w bat 
T?*^- 0 ** »ook place at a 

plaie called Mewl. Utween the representative and the 
•Jlwr partner and the q.ction for decision wav whether 
tbewe pr«nd.ngs amounted .0 an arbitration of a dis- 
l«ie wluch had arisen between the two partners, followed 
7 10 , * ,,d ‘T arl-itrator, between them, oe 

ther were 1 . truth an adjustment of the partnership ac- 
counts Utwten the respresentativ, and the other partner, 
r-krug rhe form of a Killed account and followed by such a 
ebvery of gr«U i„ stock and cash in hand as constituted a 
,Kt npon ,he afcooni w 
Held. Anna* the High Court, that, on a true construe- 
ti./w4 tbe do:wment evrfencing the proceedings, itconstl- 
uttd a direct settlement of account of all quesnons arising 
between the partners, and did not amount to an arbitration 
and award. {Laid Sumner.; AHMED KHAN v. ALI 
Kmahim. (1924) 27 Ben L R 746- 

A. I.R 1926 P.C. 177 (178). 

DISSOLUTION OF PARTNERSHIP. 

— Agreement <*. for firm's business and liabilities 
»mng taken over by one partner-Creditots not parties to- 
Effect of agreement upon, and upon partner, inter ie. See 

Partnership— Dissoi utidn of- acvffmfnt on 
for urn's ETC. (1924) 47 M L J. 168(173 4) 

--A"ets of firm recovered by a par-ner after—Right of 

oeber partner ,n case of-S.it by him ,0 recover his share 
in—Maintamahlity. See PARTNERSHIP- PARTNER - 
ASSETS OE FIRM RLCOVFPFP BV A. 

(1022)491 A 181-45 M. 378. 
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PARTNERSHIP --{Ci 

Partner of—(C *tJ.) 

DISSOLUTION "I l'ARlNERSHIP-(£W./.) 

-A**t<» 0 ( tinn uuintJ and u>ed by rave partner on. 

for continuing on hi* »-mn .ecount—Aoomtability 
to other paitiwi' for— I iiUlity to them for inlcte* on. Stt 

Partnership—IWssoluiion of- assets «»> firs. 
IK. (1915) 421 A 91 (96) 42 C 914 (925). 

MSSOM'TIWOF PARTNERSHIP tSDSETTUMENT 
OF ACCOl NTS—PARIN'!RSIIIP \SS|T RECEIVED AFTER. 

-Right of other partner* in. Sit PARTNERSHIP- 

DISSOLUTION OF—SETTLEMENT OF ACCOUNTS A*b. 

(1929) 1151. C. 727. 
Dissolved pAk fNEkSHiP—M ember of. 

-Suit again*! *i<l.« of dneaxd partner hy. f<«r bal- 

an. e due on prtnci*hiDXo.mnt*-ObjKii«* by defendant 
in—Decree toi4aintifl >al.je<C to Proprietv-Praevhre 
proper m ca*e nf. Stt PARTNERSHIP—AOOU NTS OF- 

Suit for—Member of dissolved pvrtnership 

(1834)5 W R. 76 

Duties undertaken under partnership 

AGREEMENT BY A—REFUSAL TO PERFORM. 

“7 -Dilution of partnership Ky , C a*on of-Remedy of 
other partner* m ca*e of. Stt PARTNERSHlP-DfSSOLU 

tion of—Partner’s refusal etc. 

<1920)39M L J 257(261). 
tSTOPPEL—PtRTNER B>. 

—-IV-herea man hokh him^lf*,? * 4 partner, or 

a Ion.* other* to do it. he is pr- perly ot^ped Uom denying 
the character he ha* assumed. and upon the faith of wh*h 
creditor* may lx* prr*ume«l to have acted. A man *• acting 
may lx* rightly held liable as a partner by e*topprU 103). 
[Sir Manta fist h. Smith.) MOLLWO. MARCH & CO. r. 

THE Court OF Wards. (1872) Sup I a 86 - 

10 B L R 312*18 W B.384 - 3Sar 168- 
9 Moo. P.C.(N3)214-2Sutb 715 

INTEREST IN PARTNERSHIP OF A, 
-—.Mc*nunt «f-L*u hy u <ktl 
Skt/tit matttr af ptrlntrsksp po.an^^S.fnu! h ia . 
,J "" m * n 'r f" f*'t"<nhif m tart a(—Ef,tt. 

Even in a cate in whU h the subject-matter of a nnm • 
ship is as precarious a* a mining speculation. it b a matter 
of inference to be drawn, from the facts of each case 
whether or no there has been abandonment by a partner of 
his interest in the pirtner*hip or los* of such inters bv 
laches Proof that the partner declined to advance d 
money for partner*hip purposes and left wi,h orca*iowl in 
tenention the management to a co partner was held in**, 
cient to show abandonment or k** by Ixhec (i<J 3 ) 

In the case before their l«rd*hip*. the pa.r^in 
for obtaining log* of teak timher. (h,J HaU„u) 
MOUNG Tha HNVIN r. Mah Thfin My»h 
(1900)271. A. 189--28C. 53(59)=5 C. W N. 114 = 

7 Sat. 776. 

-—Assiptmtnt 9(-Etf«t— - Arsinmt* 

*' ,kM ° f ' ,kfr N'tvn - Asnpur't 

attaints ch vtnAinp up. S ‘ T 

Where a partner in a trading venture assigns h» jn,™ f 
therem without the consent of .he remainmg^nrer* -b 2 
is no novation of contra,-, and the lafer « «ti:W C n£ 
a winding-up decree to an account again* ,|*ir orieirul 
partner and hi* assignee. (LrJ Watmu \ Do\f m 
NURSIAH S R.M. R,\MFN Cheity 

(1899) 261. A. 202 (208-9) a 27 C. 93(1012)= 

7 Sar. 615. 


PARTNERSHIP—(Os/if.) 

Partner o i-iCentd.) 

Lender if and when a. 

-Two per*ons. known as the Watsons, who carried co 

jusness in partnership, entered into an agreement with 
Rajah P on 27 8 1863. whereby in consideration of rxttj 
already advanced, and which might be thereafter advanced 
by the Rajah to them, the Watsons agreed to carry co 
their bj>ir.t» sobject to the control of the Rajah in sotral 
important particulars. They further agreed to. aai in fad 
did. hand over to him "as security" the title deeds of cefla 
tea plantations, and they alio agreed, that "asfutbe 
security" all their other property, landed or otherwise, in¬ 
cluding their slock in trade, should be answerable fee the 
debt due to him. 

Cl-1° of the agreement provided: "In considentiai cf 
• ad*™* made, and the liability incurred as afore¬ 

said by the Rajah, and in consideration ofaaj fotore 
advan.« which may be made by him, the firm agrees that 
be shall receive from them a commission of Mo/ooo aS 
nd profits made by the firm from time to time, commencing 
from the 1st of May 1862. or until such time as the whefe 
amount of the debt due to him shall be paid off. aod 'I* 
liability so incurred by him as aforesaid shall t* 
extinguished." Cl. 13 provided as follows: ‘The firm shJ 
in additicm to the *aid commission pay to the Rajah inter* 
at the rate of 12 o/o per annum upon all cashaduws 
which have been or are to be hereafter made by him to 'he 
firm, and shall al*o pay to the bank* all discount uA inter¬ 
est now as hereafter payable on the said acceptances." 

The agreement was not signed by the Rajah, but he «u 
todoufcedly an assenting party to it. Though the arrange¬ 
ment conferred upon the Rajah Urge powers of cootrtJ. aad 
empowered him to take possession of the coisignmenti ard 
their pioceed*. in addition to the commission on nd pf* u < 
m point of fad. the Rajah never received possession o/MJ 
of the property or moneys of the firm, nor any of the p* 
cosh of the business, and did not in fact receive any ««• 
mivion. He knew little of the details of the haine* * 
he availed himself only in a slight degree of the p** 
control conferred upon him by the agreement. 

HtU that the Rajah wa> no« liable lot the deto of £ 
firm of Watsou i Co., either on the ground that * “ 
igretment of 27-8-1863 be became a farinrr “ r 
WaUQBS, or on the ground that, if be was not "a 
ner", the Watsons were his agent* in carrying * 
business, and the debts in question were contracted b? » 

the partis did not intend to create a partnership, aw' 
in* reUtion under the agreement was that of credit" 
debtors. There is no sufficient ground for bc*dingt‘ J 
business was carried on for the Rajah as principal.'»J 
ocher character. The agreement, in terms, and.» 
b founded on the relation of creditor and 
establbhes no other (105). (Sir #***1*%,,* 
MOLLWO. March & Co.:. The Court of 

(1872) Snp. I.A.86-10B. L. R;£, 
18 W. R 384 = 3 Sar. 168 - 9 Moo. P. C. WJg 

-Their Lordships’ojMnion in this case b f^°^ ^ 

their belief that the contract the construction 
which are in question is really and in substance ^ 
fesses to 1*. rtt. one of loan and security betwf® 
and their creditor. If cases should occur where acyF^ 
under the guise of such an arrangement, are 
principals, and petting forward, as ostensible ^ 
who are really their agents, they must not 
devices «o escape liability; f or the la*. 


kind, will look at the body acd sebstaoce 
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PARTNERSHIP—(Cm//) 

Partner of-(C m U.) 

LENDEK IF AND WHEN A -(Conti.) 
meoK and fasten rc.pon>ibtlity on the putir. a-v.w.line 
their true and real character (105 6). (Sir M £ 
Smith.) MOLLttO. MtkCH & Co. r THF 0 n>K 1 Of 
Wards. (1872) Sup I. A 86-10 B L R 312 
18 W. R. 384 -3 Sar. 168 =9 Moo. P C. (N S) 214 • 

2 So lb 715. 

Managing pariner. 

-Duration of partnership at lea* during lifetime of 

-Agreement for-What amounts to. Stt pARlNikSHir 
—Duraiion oi-M anaging parinfr. 

(1876,31. A. 200 (207;. 

-Exjemts incurred for partnership purpo^ bj~ 

Disallowance of. on ground of his mixing up pa.twi4.ip 
and private accounts. Stt PARTMkSHir-ACCuUXIS 
of—Suit for-m an aging parimr. 

(1900) 271. A. 189(196 7)- 28 C. 53 (62 3). 

MINOR. 

- St / Parnersmip—Minor. 

Mori gage by a. 

-Equitable moitgage to another partner-.Usance 

by one to another to be paid off .ait of pioQuof par m?r ship 
or—Evidence. Sit MQklGAGt—Full i mi i m m 


"I VIV IV |>*n uu wui ui piUBUOl p-UntOl.l 

or—Evidence. Stt MOklGAGE—Eot'lt ABLE MOKIGaCf 

(1923) 1 R 5J5. 

- Piirti/rihip arc. **/—.!/ rip# on-BinJing » 

turf of, OH fa!bur not /««*{’ (W. 

lly a morig-ge bond the revenues of a village mere tort- 
gagerllrya firm, in *hnh the respondent *a> a partner 
though he did not a.iuall) execute the bumf. The i^j 
was executed for an advance made for the purple of p,v 
ing the parlnei'hip dcMs of the respondent and his c 0 part 
nets, and it was executed l»y two of the co partners. It 
executed on the partner-hip account. 

U,U that the respondent was bound by the contents of 
that bond, and that he must be considered a, being a non 
gagor <49‘>*500). (Mr. Baron Parkt. | JUGJEE"U\*Dax 
Keeka Shah v. Ramdas Hrijbooku.n ija«. 

(1841)2 M I A. 487 = 6 W R 10 P C - 
lSoth 109 1 Sar 222 

-I’atlncrshipdebt—Mortgage for—Meet-Novation 

—Release of IraUlity of other partners for debt. Stt 

Partnership-Parinfr of-Debtsof firm-mort¬ 
gage FOk. (1924) 47 M L.J 168 

PURCHASE by a. 

- Par I mr skip P'optrty or pi oft rtf ktU la t*tOmtr 

ship. 

Htli, on the facts, that, with regard to certain Lnildirgs 
purebred by the appellant’s h»!»and and hit partner whde 
they were Mill in pailncrship, the High Court had rightlj 
held that the true position was coownership in the proper¬ 
ties and not that they were partnership a-rels belonging to 
the firm. (LrJ Sumtur.) JAMNABM r. FaZU.BIIOV 
HEPTOOLA. (1923) 18 L W. 437(440)- 

AIR 1923 P C. 184 = 33 M L T. 376 (p C )- 
26 Bom L R.189 40C L. J. 272 = 771. C 355 = 

47M.LJ. 164 

PURCHASE FOR BENEFIT OF A. WITH FIRM FUNDS. 

■- Lability of that farlntr m tau of. 

Where pro[erty is pur.hated for the benefit of one of the 
partners with money derived from the firm funds, it i, 
incumbent on the partner for whose benefit the purchase is 
made to discharge himself of the purchase money. (Sir 
Uwtntt JtnkiHt.) DANJSETll RaMACHASDRUDU t. 
DAMISETT1 Janakiramanna. 

(1019) 13 L. W. 293 (296)=631. C. 740. 


3438 

PARTNERSHIP—(£\*/,f.) 

Partner of-(CW) 

Rei iking partner-liability of. to firm's 

OLD CUSTOMER. 

-PbHu'Mi.h of ntirimint in nr.afaptrsf / 9 
M f uBomtr— Eft/t—Contrail Ait-S, 

2 t *—£ f.,tof 

.'PPHU.M was a partner of a firm which, along with 
woUk* firm, granted in .espect of a Iron a promi^orv note 
in .atour ol the respondent, who was an old customer. 

1 *'1* paxtoer-hip and the appel- 

<f '* Tl * fi,m r«niinocd to do business under the 

^ ^ **•**»««* inter- 

. * a ' *<“ ro3 '0 the appe lant 1 hough he 

»» co Parget a partner Thereafter, the old promi-ory. 

ZoZTZfi ** * ’** P ,omi “ 0, y **• Si 'mi by the 
two firm, fo, the same sum. the rate ofi.tcrc* king. 

h *** retirement of the appellant from the 

a' adiertix-l in the Bombay Gawtc and in four 


fim 


_ . r * • s-amic anu in rour 

*“ “ ™'' )M in 

H,U ,fc,t "* ^Iatj was liable on the second pro. 
«J"«ry note. y 

V W* 1 ,cmn,M hi< n0ri ■ |i *Nliey on the terms of 
Y ‘ persons" in 

ir'U'k* , “‘ We ' ^ M U " 1 nr, ‘ cu ‘ ,om «'‘- anrl that 
rh-ceh^wioft •* exprrsed in a negative form there 
n*... be extracted there!,om the positive propodlion that 
P«xm* wdll* aNesied by a di.sol.liooof which public 
■> l«n given. Again* lhat it is urged that the 
^non n metej negative and must be strictly limited to 

ZlTSSff* **' * ,he ° ( ' h * 

I m cm the rights persons duling with it. but no. on the 
ha ch'res of the firm to the persons so dealing. If this 
•ere a new Mat.te which was .0 I* construed for the fir* 

ent. but the queMxm was settled against the contention 
of he appelant as beg ago as 1882 . and. in view of the 
*mU 7 ,,ty of the exprcsxron used in the section, their Lord- 
if Jr ,bf »- '* *0 gne effect to a 

^ considered by the 
• omnetcul community as the law for such a long period 

"7iSftuW Bans,ul 

(19c9 561 A 174 - 63 B 414-27 A L J 679 n 
49C.L J.485 31Boin LR 687-1161 C:707- 
A I R 1929 P C. 132-89 LW 884- 
1929 M. W.N 440*- 56 M. L. J. 739. 
Servant or agent remunerated by share 

OF PROFITS OR A. 

r° ,he c ? po "' lon 01 Madras invj- 
ifJ tenders lot a contract to mend roads and suoolv the re. 

- pi- bX £ £ 

KiT ***** “ '*» 'he best means b, which 

the tender for the contract might be put forward and the 
resdung profit- dii.dr .1 between them. It was arranged 

iTST r hkh ,h * m,lil 

be obumed should lie taken from tbe corporation in rhe 
i*m*<4 the 1 st appellant who should then tSTnsfe. it to !he 

jE‘J2^r d TiJ 0f lf,f ,o:k bting raade in ,hf name 

** therefor 

^T,. n , ^ -Ooe ; SBm s( ^ld bear in- 

leu* at 12 annas per cert. You two shoald do the work 

Mil Sfccdd have 5 16 tbs share and the 2nd appellant l%h 
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PARTNERSHIP—^’, .<•; 

Partner of—(C'. :J.) 

M.k'WM OR -'Of NT REMUNERATED BY SHARE OF 
I TOHI'OR 

share foj iJoing the wort taking pair> ami I 7. lOth* share. 
In this manner the one share 'hurid I* divided and taken at 
ihccwi. Account, rash ami all. shoohl rnran with me 
alone. The expend of pin a.ta.tlc. >h<<M k borne in 
cowmen. 

H.U. that the ii lij<-r>1 ip I„tn,tn tfc* apjeCari 

the tr.pinrleiii wj. that of partnrr> and ' 
weie not nitre *trunt* of the i.-pcc'ent it-runeraod l»y 
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PARTNERSHIP—{ Cmld) 

Partner o i-ACentd) 

Trading partnership. 

-Fanner of a. Stt PARTNERSHIP-TRADING PART 

NIRSHIP. 

Transaction within scope of partnership- 
loss FROM. 

- JJMitf icidy ftr-FMdwt. 

rr.c apteiari- and Ib »f« dissolution of Partnership and corseqantial 
that the appellant •• contended that the Iocs resulting from a parti 

-r—•« rtrrcnerauc! by a I <"•« "auction should be borne, not by the firm, bet by 

Mime rn prrfit*. U,,J But mjUtr). KklSHNAMA- «•* *^nt. one of the partners. Reliance was dared 

CHAKlAK r. Sankara Sah. n support of that contention on the correspondence and w 

-r „ v JJJO, SS'h J 3*2PW R. 1921 * «»* opwng of a separate Khata for the transacts in ac- 
25C. W. N. 314 12 L W. 777 - 28 If. L T. 2(5- ‘ordance with the 1st defendant's request. 

671. C 713- 39 M L J. 257 (2601). HtU. that the transaction being well within tlesccpeof 

-- S,j CffU.m, A,t /•/// JO A-r,*.w !t * the circumstances relied upon co«M act fe 

O’ivv/r hi Gxirxmwi—fmr. iuiitn,ml>bdn~ rfw,,W h*"* « >»« i».lu 


JJaHlilyfar tat, m’t duty. 

The defendant «.>mpa„y(.hc Great Indian Peninsula Ry 
U .was incorporated in IW'I by an Act of the Imperial 
Padrarrent lly mother Act of the Irrpcrul Partial c l 
I W. the railways and other property of the defendant cow 
pan) were transferred to and ve-ted in the Secretary ,.f State 

5^2! J ' aml f,om m h '* m ,h 

0«eml*, | ;<X>. an agreement was made between the .V- 
iftar) of State in Council and the defendant Comoanx tk,. 
opening recital of which Mated that it had been 2ictri Ivt 
wem the parties that Ik, defendant Company sfc,iw 

am nunacc. and n«„k the Great Indian Peninsula .«*,* 

on the terms thereinafter mentioned. Proxiv*. (ciio*,,! 
«lii< h were intended to UIC tU cariyin- into r ft n , 0 c t(K 
recited agreement fo, the nuintename nunar«™\2 

"J* .1 ,W* SX,:; 1 

Tl»c a-iec-nent. however, tonlained aelau* urvler which 
•he wipin' ar..mg f-om excess of receipt.oser p.xment. 
was to l>elong as to nineteen equal twentieth part, thereof 
to the Secretary of State and a. to one equal twrniie*h nan 
•hereof lo the defendant. 

On a question arising as to whether .tore, purchased arrf 
tmporlcsl by the defendant Company into I, u ,i_ 
of the Bmltrtaking were exempt trm Cmtoms duties ,n£ 

fk ,>,0,rt A “ VMI ,,f on the -round 

hat the goods wete. at the time of the imitation ^ 

ment and were therefore exempt f rr , m tc ., r nsV ul i^ 
Under the agreement the sLSSCJSt de 
fondant Com P^J *fre not co-adsenturers or panre*.' ^ 

“"Ssssrr” 

MC. W.N76 A ,rT2 5P C^. 

881. C. 107-48 M L J.5S9. 
_ Sleeping partner. 

(1870) 13 M. I. A. 358 (S6S) 
Surviving partner. 

Partnership—Surviving partner. 


»iiinniManir» reuro upon cow w « 

regarded as being in any way conclusice agaiul «b< *« 
defendant. (Sir U-~rm/ Jc*ki*i) DAMI5FTT1 R*wa- 
CHaNDRUDU r. DtMISETTl JANAKIRAUANNA. 

(1919) 13 L W. 293 (296)- 631. C. 711 
Partnership at will. 

Dfath of partner. 

-Parinership if becomes one at will on. &/P**T 

nership—Partner - death of a-Natvm or 
PARTNF RSHIP AFTFR. (1923) 19 L W. 426 (428) 

Dissolution of. 

-Grounds — Agreement working unsatisfactorily il 

**. S/f DEBTOR AND CREDITOR-AGREEMENT BET" 

w ten—Termination of. (1880) 71. A 83(1C«)- 

2 M. 239 (262-3X 

A /(it ef pt,tmr tt-bral er /futtiNf-M 1 * 1 *' 
i*t in fdrifpKg a«enuti-Ef«t t( 

In the ca* c4 a partnership at will, the right of apariwr 
lo obtain di.Mdution is a legal right, under the statote u* 
nadrr the extract. The relief sought by him ia * *| 
dissolution is not a relief of an eqoitable nalare. 

**;it canoci be dismissed on the ground that he «» 
of gross misconduct in falsifying the account book* U' r ' 
DkkiJih). Ram Singh Ram Chand. 

(1923) 51 1 A. 151 - 5 Lab. 23 - 22 A. L I »• 
19 L W 4«A.LR.1924P.y; 
(1924; M. W. N. 76 = 26 Bom. l-J J' 
2P.LEl924-10O.kA.l J 
28 C W. N.566 - 40 C. L J. 276 - 79 1 ft »» 

46 M L J.!» 

- Suit by firtn/r (UimiKg dlWir/rW 

In the case of a partnership at will, a suit by a £ 7 ®. 
claiming dissolution intimates his will to dissol'f. 
itself is enough to put an end to the partnttshjp- * 
PUH~f). SATTAPPA CHETTY r. SUBRAMA^ 
CHUTE. (^SiftWj-g. 

1927)11 W. N. 500 - 25 A L. J. 687 =25 LJ- 
39 M L. T. 232 = 4 0. W. N. 491= 101 c .L Jl 

A.I.R 1927P.C. 70=53 MLJ.^IW 

Partcership for term. 

Continuance of. after expiry of term. 

- T/rn, ef fcrtmnkif in amf-S* f“‘ l 

t a partnership is entered into for a 
the term expires but the partners continue the 
partners at will without fresh articles, ibe baBB**® j 
to be continued upon the old terms so far as they 
cable to a partnership at will. (Lcrd Worri»(t*>- ^. 0 
SON:. HaGGITT. (1927) 47 0-L-* , Lj - 

107 L 0.469 = 1928 A. C 127=A.IE- 1 £ ? 8 T Vmi 9J> 
29 L. W. 6U"6®WC.r.”' w 
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PARTNERSHIP—(CV*//) 

Partnership for ) PARTNERSHIP-)^,./.) 

Death of partner during term—Business ^^ rsil P for ^M^.) 

CARRIED ON BV SURVIVING PARTNER AFTKE . D ' S ^ lU1,0K °M<W) 

--" AV/ "* M/ ^ A«/ W„ »,!*<„!,,, * 3,M MjfCh - 19,2 

a/™,,** upnunm,^ ,f "•/ 0 ‘*'M*PP*U*n<. 

mZ Hr f f r M ? J^.*"^*A**' J*n! t £** ,h - ,! * f«om (he date 

Where under milnmlin anirW it-*£ <*-£>£. 


Wilhoul Che asvistance 


»/**•—j ngm it. 

Where umler partnership article* itwas p,,^ thi , 
t event of a partner dying or becoming invir* et dnrine 
* term of tK, 6 *' tU - Ca, ®f 


partner would pay to the representative, of the partner i 
dying, etc., a share of the "net annual profit," ^ tit part 
nerchm i r i.u.i . ., “ 


%M=nTrxwKKTKSJyta 

by which the amount of the M m to be paid by the w uL 1 foadittk ^ a,,0 * a *« »*•«* ma* fo, .J 

partner waste he measured. w««Jd beattained by .Wo:, «>l) withheld, h £ 

mg from the receipt, and earning, of,be kMoewj^b on,. c tSS, 

goings and ordinary busing expend as were «nc« the I “ ofl J 1 T «« « AH(l920) 12 1* 717" 

S2!hT kt s bl * *«*<* •* p*™* L T 2Wr2 $j s; K :*L 

deducted during the partnership, the business for •},;< . 

C ipose being treated as a continuation of the partner.hio 
dness. A payment, however, which under the partner,foo 
at,Kies ceased with the dbwluii« of the partner. hi-, .J ? 
not be properly deducted. ^ 

Upon the construction of the pntnetship article, in the 
case. MJ that, without an expre., provision to that tffe t 
the surviving partner wa, not traitW. in ralcubrW ih* 
amount of " net annual P to6t> payable to tbe „p,ocota 
lives of the deceased partner, to dedwtie* 0 f,he . jUr , 
allowed by the agreement to the .urviving partner .force 
the lifetime of the deceased. (M IVamari.* \ u-.f 
SON v. HaCC.it. (1927) 47 c L J 295 • 

1071. C. 459-(1928,AC.l27- 
A.I.R 1928 P C 115 29 L. W 581- 
56 M L 91(934). 

- AifAli anJ Jiii,n ,f ha in t*u tf. 

Where a partner.hip i, dWtcd by the death of a 
partner, the 'wine,, if carried on by the M,r»i.ing pa, tn « 
is jo carried on by him on hi, own account and for hi, own 
knefi, the annual sum payable (unde, the pw.«4ip 
articles) to hu deetved partner's executors being in .ub 
stance, purchase money for hi, interest in the *«u of 
badness. {LtrJ Warrington) Watson p. HvCCITT 
(1927) 47 C. L. J. 295- 107 IC 459 1928 A C 127- 
A.IR 1928 P C. 115= 29 L V 681 > 

66 M L J. 91 (94). 


Dissolution or. 

— -A"*,nl,-Rehul ,/ um, 

Jului unJtrtaken t r Him unJa f,,!*„*,( tgnmtnt k 
fort!if,ry tflirm—Pailmnkip **,k n„„J „ t r 
mantinf ftrlmr time for I nil term- A«e**t, , tu tf 

In respect of a contract with the Corporation of Madras 
which was to run for three yean from April. 1911. the two 
appellants and the respondent entered into a partnership 
the terms, rw/rr a/,4 that the appeUanfs n ffe , 0 do alhfce 
work and have stated shares in the profits. Tie 1st a r - f | 
lant gave up the work in October. |9||. and the icspJdni 
accepted (hat position. Similarly the 2nd apjell.nt eT»c on 
the wotk In March. 1912, and the r**JS£f£Z 
position also, and performed wha, other work wa. rrogj-.* 
either himself or through his agent*, until the compvL, J 
the contract i n April. IVN. pWw00 * 

In a suit by the two appellants fora divofotk* efru 
partnership and for accounts,Ar.V that, in taking the ac- 
count of profits earned a proper allowancec«gh, to U made 
to the respondent for the fact that owing to th- refusal of 
be appellants to perform thei, obfigatioo under the 
“ip agreement, tbe business was continued hv k;» i, a „ 

3W Ocrew, Ml. JK? 

2X6 


2f W *>«'-WI.0.? 1 3- 

39 M L J 287 (261 2) 

=£&&££££ 

«• Cl left 4 It la, , J , * H ** 

- •■-w-u.ZZS” +«**»*■ 

'f* f««'“ «< 'I* «...«, « „,lv f 

««s may have Utn regular ,rxl 

'fop contract (55). flcflBfd V «he partner- 

1 Ac. 

" «• the ground that .hr lmi,Z of J "' f f0 " rt l«*Cr«e 

“w* w sstst 

z&iSSpsfa 

. ™ «haf. the trial JL ^ ^ 

i" disregard of any legal p,j nf j D ut n ' n ,^, a<lCrf or 

«"tk«. that wbV-E i2*i“ b *«»wwofhisdi». 

f66). (J» /**,,' J r°°, n i ,w disturbing his 
BlGAM r. PrIce Jl ^NISSA 

42 B 380 (388 qv ii 9 i 7 ^ 46 2 A - 61* 

22C. W N 601-16A?! iff «« 1 B 7l4a 

(1M , JI4.I0.( 2 c 7,. ib .^ 4) 
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PARTNERSHIP—(CY.tf.) 

Surviving partner 

BUSINESS O MIMED BV —KEPRESENT.ttlVlS 
o» hkclased partner. 

- ./count • of fartnerihp-Suit fen—Bous of u* 

(funis — Remuneration to wWvr Ur managing /« wh — 
I'rofts of foilu(U— Rep, e sent aft:,s' right to-Extent 

Thrrr w.i* a pjMW*hip sariird on bttwem the defend- 
ant appellant and ow? P. A did on 3-^1913. Altlwigh 
the putwidup terminated on the death of A. tbe un 
iHt'ir.C" na» <jiii*>! on. In a suit bvooght by the npioen 
t.ilivvs of A agairi't the appellant in o*der that proprr 
accounU might U- Ukl». it was f<wad that account* had 
alnaily been taken in the paiti*i*hip. up to son* date 
I9l3. and that it w-> w4 iu»t»ary to f open 'he®. The 
fir*t court ordered Hut a further account should be uken 
up t.. the date of the death of A. but for some reason, no 
order was ma le fur taking any subeqwcnl account*. 

The appellate Court made an order:—"that accounts be 
taken of the p.ofit> of the burinev*. since the death of A up 
to the date when the finaltl* rte is made, all yM allowance, 
intlading fair remuneration to be allowed in favour of the 
defendant for managing the burine**. And it is ferther 
ordered that the plaintiff*, a* representatives of A. Rill be 
entitletl to the sane *baie. a* A *owlJ hare taken, if the 
partnership had rot l«m divolved. ami the profi- nil! be 
iiss.*>*etl on the luri* of what may be found due to A. at the 
time of his death." 

U<U mat the order of the app.-IUte Court was a proper 
order tn make. 

The order a* made is in the prop*r form, in leaving ali 
m ittnr* of account within th. discretion of the • onvmi**ioo- 
er. Mib^vt to the (lirevtirfl that all just allowance should be 
made, including fair remuneration for management of tbe 
burine*' and to the further order that the respondents, 
a* r.piocntative* of A, mill te entitled to tke same share, 
a* A would have taken, if the partnership bad not been 
dissolved. The burine** is to be regarded, up to the date of 
the final decree, as a continuing bu*inr*». although A died 
inl9|$. (Lord Pnrnoor.} H.tJI lUDavnilXAr. Ma 
HOMED Kamil <1923) 19 L W. 425- 

A I R 1124 P C. 93 - 34M.LT.*9- 
22 A. L J. 3821924 ;M. W N 660- 
29 C. W N. 161-811.C. 625 

- Amts TftUvi by survivor after death of de. eased— 

Suit ter -Decree in- A rm of. 

The representative of a deceased partner sued the sum*, 
ing pinners for the recovery of certain suras rtali«d by 
them in pursuance of decrees obtained by them against the 
debtor* of the firm after the death of the deceased partner. 
The plaintiff claimed such payment on tbe ground that the 
deceased was the capitali-t of the firm and the surviving 
partner* were its debtor*. Held that the proper decree to 
be pa**ed in the ca*e was to direct an account to be taken 
of the partnership dealings and transactions, to inquire 
"hit was due to the estate of the deceased partner in 
respect of her share at the time of her death and how tbe 
amount due to her estate had been dealt with and. if it 
appeared that such amount or any part thereof had been 
employed in the business continued by the surviving 
partners, to direct the accounts of such bu>iness to he taken 
[L»d Mum^Un) Rhucw.asdaS MitHaRam r 
RIVETT CARNAC. (1698' 26 I. A. 32 = 23 B 544 = 
3C. W. N. 186=7 Sar. 451. 

-“AW annual frefti" u le (ctj under partnership 

agreement t,^-Meaning ot-Salary alhued to runaiinr 
partnir during lifetime of deceased—Dcduetun 
calculating such Profits-Sunivar's right to. 


PARTNERSHIP— (Cot^.) 

Surviving partner-(CW./.) 

Business continued by-Re?reslntativk of 

DECEASED PARTNER—(Certf.) 

Where under partnership articles it was provided that in 
the event oi a partner dying or Incoming insane, etc, 
during the turn of the partnership, the surviving or re¬ 
maining partner would pay to the representatives of the 
partner so dying, etc., ashateef the “net annual profits' 
of the partnership business, held that the ret annual pro- 
&>,ty which the amount of the sum to be paid by tbe 
surviving partner was to be measured, weald be ascertajed 
by deducting from the receipts and earnings of tbe busitea 
such outgoings and ordinary business expenses as vere 
under tbe partnership ankles or by the practice of tbe 
partners so dedocted during the partnership, tbe hsoess 
l*vng for this purpose treated as a continuaiioei of the 
partnership Urine**. A payment, however, which under 
the partnership ankle* ceased with the dissolotkoof tU 
partnership could not be properly deducted. 

On the construction of the partnership articles in tbe case, 

h(U further, that without an express provision to that 
effect, the surviving partner was not entitled, in calculate 
the amount of "net annual piofit*" pajaUe to tke repre¬ 
sentative* of tbe deceased partner, to a dedoction of the 
*alary allowed by the agreement to the surviving part* 
during the lifetime of the decea*ed. (Lord Warringt* it 
Clrfc.) Watson r. HaCCHT. (1128 ) 29 L w. 681- 
47 C. L. J 295-1071. C. 4 59 -1928 A. C. W- 

A IB. 1928P C. 116-66M L 

Business continued bv. 

- Right i and dutici of parties in east of. 

Where a partnership is dissolved ly the death d > 
partner, the business if carried on by the surviving 
is so carried on by him on hi* own sole account and for to 
*©le benefit, the annual sum payable (under the paftetfW 
ankle*) to his deceased partner's executors being. i»* 
stance, purchase rocatey for his interest in the as***” 1 * 
business. (Lord Warrington of C/,fe.) "Al##* 
HACCin. (1928) 29 L W. 581 - 47 C. L J- JJ 
107 I. C. 459-1928 A. C. 127=AIB 1928 P.OW 

56M.L./-« <W 

Contract between partnership and thiJ^ 
party—Dispute reutinc to-arbitpatio> 
-Reference to. and award on-L* c * 1 
representatives of deceased partner- 

- /validity a gam st- Relief in CM 

reference king binding but ntgligiUj and ml"*" 
entered into—Grant of— Propriety. , 

Aouming that an agreement by the surviving 
a partnership to refer to arbitration a dispute ***“** ^ 
contract between the partnership and a third P^'^ 
binding on the legal personal repre‘entati»« w * ^ 
partner, it can hardly follow that they arc *n 

oo the footing that it is binding, bat had b«o \ 
and improperly entered into. (Lrrd Parke'.) 

Nath Sarkar Bahadur Haji Maiiameu aj _ 
(1914) 18 C. W.N. 1025=1 L"- 
(1914) M. W. H. 876 = 16 M. L. T. 621-M' 

17 Bom L. R 5 = 241 C. 307 = 27 M. L J- 1W ' ^ 

- Reference binding on. but negUgMf ef 

entered into—Damages in ease of-.Veu‘ r * » 
proof of. .^wol ff- 

Io a partnership actiem brought by the 
p esentatires of a deceased partner agains 1 ^ 
partnen. it appeared that the surviving P i,lD ”! d tef«*» 
red to arbitration a dispute relating to a c° n '[rL cf the 
the partnership and a third party, to which * tsaa ^ 



3445 


THE PRIVY COUNCIL DIGEST 


PARTNERSHIP-^.) 

Surviving partner— 

CONTRACT BE1WFEN PARTNERSHIP AND THIRD f 
PAKTY-O'SPU.K RELATING TO-\k BIT RATION 

of-Refekence to. and award on—Legal 

REPRESENTATIVES OF DECEASED P.IKINkR— 

legal personal representatives of the deceased M ,i afT ,„ e 
n« parlift, that the aibiuaiion replied in tl* award a 
certain sum as payable to the firm. and that that 
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PARTNERSHIP—(fv#//) 

Surviving pmner-(C«rtf.) 

-■“SrSSSSS 


---- r; .vn min. anu irui Ihi! vjin ,'ud - ,, ..-«aio was not *. Ihn |, 

paid and bright into .he partner^ accounts. The £££,££*‘l!* i,h °"' ^fetence eo(he 
l^gal personal repr^mu.itvs 0 . ,h< deceased parinefcov a „ital ,,^ might ha* Uen 
jended.ha'ibe reference and,he award —«^ | ^ « £££ ^ ^ «' 

HtU that assuming that in v K h a cu* relief could be ?'** V ***** 

given lo Ihe legal pcr-onal r«prese n taii*e» of «hc deceased ag-< t ‘r*enu< ^ fcv,ni,i « did n*. „ n( j 

partner on the fooling that the reference was bmdin*. t»t pf^ahl,^' ^ "* <*> such tlal 

SJ-f-Wr -p-pcrtl emered i£ the, 5P2ELJ "* ■** ^*3*2 

measure of damage,.* not **.*>**, tfced.fW Urelis tSeuSTrl? aciepianceof 

beueen the amount originally claimed trum ike third parly ' »«<- lo *** ■« hav.rg Uen r..j.,,| 

and the amount payable uruler the a.ard. and (hat ike Ldy J A,,! ?/ ^ Jppwl ' h * ,e hl > >*«» <>«' oppo 

onuiolprovinj to, to, * ■*«• *«<»- K»//lX) 

>f negligent and improper. U(h (l -u» /£*?£ 5 A 1 B *. Had, ’ r »• HaJI MaHa- 


--r-■■■■* •«««—.any res, sum i mU m »c 

thrown on the persons accused of negligent and improper 
conduct. (Lord Parka,,) R.AI DWARKv N tTH SaRKaR 
BAHADUR P. HAJI MAHuJUD AKBaR. 

(1914) 18 C. W N 1025 1 LW.697- 
(1914)M.WN. 876-16M L T 521 -SIC. L. J. U 1 
17 Bon L.R 5-241. C. 307*-27 M L J. 192f 195,. 

- Validity again,!. 

The question whether the kgd personal representatives 
of a dweate-l partner arc bound by an agreement by the 


«'• AKBAR 

(19141M W 


1C2S* 1 L. W 697a 
N. 876-16 M L T. 521- 21 C. L. J i« 
17 Bom L B 5-211. C. 307- 
2 ? M L J. 192(194 5;. 
Sj.l FOR ACCOUNTS BV RLPklSFN,A,|V*SOF 
I.ECFASIDPARTNFR AGA.NST ^ 

-o^r-DiX^ rzr'tr .» c «- - 

, ~~s^Ss s ^ 


---'I... “1 

surviving partners lo refer to arUtration a di.putr relating 
to a contract between the pirtneiship and a Hurd puiy 
and the award made theieon i» not a .'irple q«e^,on of 
law. to be decided nilhout reference to the facts ol the ca*e 
or any evidence which might lx avail.!*. Even if the’ 
original contract with the third party did not contain a tils 
mission binding on the legal p«rvoo-I repre^tatim of 
the deceased partner, and the agreement to refer was nx 
originally binding on such legal persxul repre^ntativo.it 
may become binding on th.m by their acipiexeiKe therein, 
or their acceptance of benefits thereunder. (Uri Part,, 1 
Kai Dwarka Nath Barkan Bahadur t. mil 
MaHAMEDAKBAR. (1914,180. W N. 1025 - 

1 L W. 697 -■(1914) M W N 874-16 M L T 521 - 
210. L J. 1=17 Bom L R.6 24 1 C 307- 
27 M. L J. 192(191, 

- Validity <tpiimr—0*it,lh>* 

ta,nalil,ty fa, f,U t,me in. ; ;»> «'P»o mat as regards the D.,rt n e',s "* It 

In a partnership a.th n institute*! by the legal represetita- **‘7 al Ih ' time of the .»iH ° C> ”* in, ° 
lives of a deceased partner against the surviving partners. < ,be Mock in trade w 'ich «» . ln '' *» 

It appeared that the partnerships firm hid in 1903 entered bttW ***f<« that time the ,n, ° ,h « 

into a contract with the Secretary of State for India to coo 1 "wrgage deed could not 

struct a bridge which was completed in due coarse, but a Hr,d ' ^w^ling the cort^ti,* .w . 
dispute arose between the firm and the Secretary of State M M the prior vilk| h ^ l,r 

as to the amount payable to the firm under the contract '«**"««! to a merewl^i^K* 

The surviving partners, oreneof them, agreed with the 1 J* ,,tte •* "* (212) (/Jd /Z^i 

Secretary of State that that dispute should be referred to | KwaT Snw » Wom T.uk Hwat ) Khoo 

the arbitrament of a named per**. The legal perscmal' {1Wl > 19 1 A. 15 = 19 C. 223 (232 4l -- - _ 

representatives of the deceased partner were not parties to-Partner of—Bill in , *' 6 Sar 98 - 

the reference. The arbitration resulted in the award of a ofeebe, partner/ c!Jl ; "* me dr «" a—Liabi- 
certain sum as payable to the firm, and that sum -a« wid PAWKERSHIf-PARi^^° f - 


«C. 914 (925). 

Trading partnersblp 

f,m '+«£« wliuliy of 

UV/W , rtiKiu<Hin utkni * *"<>'of 

2 SL 5 B S ,|a * e i iB i,s 

i‘ -as reccmiieSS. ^ 

Je eew fi,m sh.ould iSST^S "* " 

».adr to it or fo. its bene^T £ * "J* 

•as argued that as regards IheT,|Z " 

firm newl, a. the time of Ihe ojd ,r, °. ,h * 


••wirnw «i wninwvil IG'i 

certain sum as payable to the firm, and that mm w* md 
and brought into the partnership accounts. On the atsval 
In the Print hrtnu iK. Ibi.I - __ . .< , . 


<i.y |w.iiicisnip accounts, un tbe appeal NAVE DRAWN BY A flffWUVl" *' IN FIR> 

(0 the Ccirttbelow the legal personal representative, 3th, - Sia„,"L , ^ I A. 352f8R 

deceased partner put forward for the firsf time a raotemkm P„ ( L,*,\ „ f /~ ytJ “’Ha, r «hJ< lf<l , llep . 

that they were not bound by the agreement of reference o- » Mrt ' ***’ ‘ u,J * r - D "t‘*<tic*. " 

Hold that the High Court ought to have rejected the 
contention as having been put forward at too late a stage 
in the proceeding*. ^ 


Partnership so Klointrccfee k * '«*'■* 

Stasis aSS* as 
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PARTNERSHIP—(CW.) 

Trading partnership-!(W.) 
taken in order ••• axcrtain and reafi*e it' rake. (Sir 
Jimi If. Ctfnft.) Df * NDTAL I..U. v. JIGM.EP S A RAIS 
SI Mill. (1877) 4 I. A 247 (255)* 3 C. 198(209)= 
1C L R 19-SSar 7oO=3Su!h 463. 

PART PERFORMANCE. 

- Agrfi kchI JI land tendered by tlclule of mo 

"feree ,'i a: ail in law'—.lpph.abihty tf doctrine It ft ft 

tf- 

riao'r 2d fVykn Ordinance No. 7 of 1840 provides: 

"No vile puKh.i't irap.'fu or mortgaged Uad or other 
immo. able properly and r.o promise bargain o» contract or 
agreement lor effecting any vich object or for establishing 
any security, interest a incumbrance affecting land or otter 
immovable property fc-thcr than a lease at mill or for any 
prtiul not ix> eoling ore ir.cxrth) nor any contra.t or agree¬ 
ment for the future 'ale or purchase of ar.jr land or other 
immovable property shall be of force or avail in law unless 
the same shall lw in writing and signed by the party making 
the'.imc ....in the prepare of a Iketoetl notary paUic 
am! ts«» or more witnrwo present a', the 'ime time and 
unle" the execution of such writing iked or iiwument be 
duly altered by such notary and witnesses 

//eld, affirming the tout l«rlow. that no suit could be 
maintained in Ceylon upon an agreement affecting land 
which had not Urn executed anil altered in manner requir¬ 
ed by dm* I of the Ordinance, and that in the case of 
such an .lgieement the operation of the Ordinance could not 
Ire avoide I un-kr the cquiialfc doctrine of part performance. 

The ib> trine ol part performance has reference to S. 4 
of the English Statute of Fraodc. and has no application to 
the stringent proven» of dau* 2 of the Ot^iaaate by 
which an agreement a' to land not duly attested by a no 
tary ami two witnevrs i* rendered of no "force or avad in 
law.” (Lord Cka* filer.) j(»HN H AkSICfLUUISf 

ft PERkRA. ( 1927 ) 1111 , c. 351 - 

A. I R 1928 P. C 273 (1929) M W. N. 1. 

-(omlitiMi—Proposal with—Acceptance of—15nding 

contract on—Settlement of property in consideration of a 
person living with settlor—Contract for—living of that 
per-on with settlor pursuant to-Title to property of that 
percent in case of. Sff ComnaCT-Proposal-CONDI 
HON. (1916) 431 A. 138 (146 7)- 39 M 509 

-- —htfhih lata doctrine at It. 

It is no douU true that there » a /mm pemtentite. that 
is. “a power of resiling from an incomplete engagement 
from an unaccepted offer, from a mutual contra;! to which 
all have not assented, from an oUiga’.in to which writing is 
requisite, ami has not yet been adhibited in an authentic 
shape.” This is the situation where the parties s'and upon 
nothing Iwt an engagement which is not final or complete. 
Bat where the actings and conduct of parties are founded 
on. then in all such C*es "raintewnlni raises a personal 
exception, which excludes the plea of Item poatenti*. It 
is inferred from any pro eedings, not unimportant, on the 
part of the obligee, known to and permitted by the obligor 
to take place on the faith of the contract as if it were per 
feet; presided they are unequivoally referalile to the agree¬ 
ment, and pro Iodic e of alternation of circumsan.-fs. Iocs 
o- inconvenience, though not irretrievable* (8). Equity 
will not fail to support a transa-tion clothed imperfectly in 
those legal forms to which finality attxhes after the bargain 
has been acted upon. If ccnftN'ed or in part carried into 
execution, it will be binding on the parties, and carried into 
further execution as such, in equity. The law of India is 
not inconsistent with these principles. On the coolrarv it 
follows them (9). (Lord Sit*) MaHOMFD Musi ?. 
Aghore Kumar Ganguli. (1914) 421. A. 1 => 


| PART PERFORMANCE—(CW*.) 

42 C. 801-817)=(1915) M. W.N.621- 
17 Bob L. R 420*17 M. L. T. 143=2L W. 258* 
19 C. W. N. 250 = 21 C. L J. 231 = 13A. L.J. 229= 
281. C. 930 = 28 M. LJ. 518. 

- Mtrtgage-Ked.mplun-Exltngmkmert of rigU 

j tf. cud Iram/er el per It on of property ahclidflylo mtrt- 
{c[ft—Cmpremit as to-DiCree on fool of-Aetinp if 
p-jritfi puritan! it—No regt tiered eemeytnte ly mtrl- 
paper It mortgage--Applicability of doflritu It ftu of. 

A suit of the year 1873 between mortgagor and mort¬ 
gagees was compromised on the terms (I) that thedeto 
1 due under the mortgages were to be for ever rztizguisW, 

I and (2) that the mortgaged property itself was to be divided 
among the parties in specific shares, and that tbe mortgagor 
should transfer certain shares, of the property to the nort- 
, P‘E*es. *t»d revive one to himself free from incomlnncc*. 
It was al«o agreed that the mortgagees sboik) g« tWr 
. names registered as proprietors of the proportion of the 
property to which they were entitled under tfcearrangmnl. 

The razinama concluded by stating that the soit sfcoeM k 
decided by declaring that the mortgagees should get tk 
amount claimed to their satisfaction in the mur*r«»wj 
in the rarinaina. Tbs razinama was accordingly jxodsem 
to the court, and it ordered “that the suit te decided in p 
suance of the terms of the razinama, and that the ft* <* 
stp*k off freer, the lid of pending cares". 

The compromise agreement was not regi-tod aed f« 
transfers or conveyances were ever executed. The cosp 
mi* was. however, acted upon by all the pirties to i<, *« 
by their successors in title from the date of tbe (cn9 **“* 
for a period of beiween thirty and forty year*. The ®o£ 
gagoi dealt with the property reserved by him rtcitirg 
arrangement made by the compromise. There £ 
transfers of the intereMs of the mortgagees. Ill*' 1 * 
respective mortgagees caused their name* to be 
p oprktors of their shares and there wasabo 
of mutation of name* in respect of subvert 
them. The rights of the parties were dealt with P«*w 
upon the same footing as if the mortgagor h*d ma« 
express conveyance parting with the equity o( Kjjjjj 
and transferring alk/ted share* of the property 
mortgagee*, and reserving a share to himself. . 

In a suit brought in 1908 by the heirs and rf^'% 
of the mortgagor for redemption of the said m°rtpP?. 
that the plaintiffs had no subsisting right to «**■'. 

Even although the razinama and the decree 
geeh^r were con'idered lobe defective o' 
ments making up a final and validly 
for tbe extinction of the equity of redemption, 
parties have been such as to supply all such 
(Lcrd Sit*.) Mahomed Musat. Aghose ^ 
GANCIU. (1914)421 A- Jj - 

(1915) M. W. N. 621 -17BoB-b- J 
17M L T. 143*2L W. 258 = 190^ 5 ,,, 
21C. L. J 231 13 A. L. J. 229^28 ^ 

- Snrr, ndtr tf property in ffrld « 

Tiptit’li for. signed by Iransfertt **t- 
nnrrgiiUrtd letter evidencing ttftpU*" UC H 

tnd happening tf event—Applicability 

tf- . - ia cert* 1 

Appellant and his two uncles were 
villages of which the appellant was the rf ^ , f . r . 
tor. A deed of settlement signed by the apprt** ^ 
dressed to his two uncles provided that the 
manage the villages taking a salary and p*J*8 tk» 
that, if there was a loss, the uncles should 
amount in respect of tbeir shares on « * 

case of default, the uncles sboold lose ^ 


21C. L J 231. 
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PARI.PERFOaMANCB-(C^.) PART PERFORMANCE—<CW(/) 

iTttK^u'fdba^ hudund wuibI^ JcTl J bT ft **-* - * 
.Kere.as loss in respect of oneofthe Xge, /£* ***** 

wjiSuEs i, £isai5; ,w nr*■ * *■* - > *« 

i*s s?rftrs a^iir ^rn- 1 ' * 

*?• bub ^ Uf '! , l,"* «** their shar^b the having .egaldlnITJESVlS ^“'T* >** 

sar- ,o,ht ~ -*—** SSiSSjt*JSff? 4 ! 

ii the village inquest convey.no h, p eic ^ »* 

interest. kt/J. reversing the court beta*. that.hr arrive c-tr^f** *** 

menu evidenced by uw dev I oi scttl-ment anl the letter maintained (N?i.) HK°a.plrie could not be 

were sufficient for the purpose of conveying the'Jure* of The law in this .« r.n, .„• • , . 
the uncles to the apodUM, that the mde* had ao right to 'SeUiotw i* the ca* o' l/ ** 

convey the shares they purported to convey to the prede!e~ ! acungs /*., ^ WS L ' T **£ M * fh 
»r in interest of the 1 st respondent. and that hi’ suit m Atl ijftsno'rte -o-jiv-.w , ** ** ° l *' iBn 6 /,om 

therefore have been dismiss*^ <«T " ,,,, 71^. ^ "■ hn * b > 

Board again" the effect A**'*** 

the transactions evidenced by the saiJ <k*.l of *fL*.vt [L+J S^J7 MaULvm 1 iiHU. (I48J ' 

andtheletter h that the In, doc*** was « iS? tor ^^AmZ * 

signed by the unoes. and that the *co«.d document was not (1916) 431. A 138 39 M 509 20 M I T t« 

registerd and therefore couhJ not be givers inedence i1916i2M W v ei ■ t ii, ?!" 

Their Lordships thuk that both the* contentions fay. 20 C W N 1051 24 C ‘L J ,29 *r a L 'Till" 
With regard to the first the arrangement m p^fctl, 1 18Bom L R 651 361 C 9213l h 1 J j 
good one according to the la* in India acctptel by thj Cl 921 31 “ L J 

uncles and acted upon by the appellant, oca although the 

Wit IWJ m (u f siirnr I hw iL. . . . 


-- - -- ™ 4RIKM [he 

document was not in fact signed by the persons to whom it 
was addressed. That the appellant did act upon j: be 
yond dispute. The only question that follows iv whether 
the subsequent letter was an effective instrument accessary 
for the purpose of transferring the property, or ahethrr it 
was only a piece of evident not constituting acceptance of 
the earlier proposal but showing that it had been auepted 
and that the uncles admitted that the condition upon wLh 
the first agreement wasto operate had in fact an«o. Their 
Lordships think that the Utter is the tree interpretatko. 
The document itself contains no statement of coo.ejars.e or 
release, it repeats that the unties aie not to take a dure 
and pay the losses becawse they are unable to do so. and 
read, as it must be read, as a sequel to the earlier docu- 
m-*tit, it is a recognition that the share will paw as that 
document provides. There uas consequently no neeJ for 
its registration. (/#*/ Buikm^ir.) PaNDVRanc Krish 
NAJI V. MaKKANDLYA TUKARAH. 

(1921) 491. A. 16 (201J-49 C. 334 (339 40) 
260.W N 201 a 18 N. L. R. 1-20 A. L J 305 
16 L. W. 486 -30 M L. T. 219 = 35 C L J 409, 
24 Bom L B 657 3 U P. L B (P.C)86- 
6N. L. J. 6 = A. I B 1922 P. C. 20 - 651. C 954 

42 M. L J. 436 

- JnudfiU frot*t4l-R„,i,* g frm-Jl.gki 

Atluifi cf faHiti m tmk a/ 

Ptr/ermarut—DettriKt tf—AffJuMily U /nJ,a. 

Plaintiff and her husband bad agreed to live wiih one P 
on condition of her purchasing property forthe plaierirf 
While they were living with P, the Utter purchased 
village called Repudi. the title to which she took in her 
own name. Being dissatisfied with her so doine if-, 
plaintiff and her husband withdrew from her Therwooo 
with a view to induce the plaintiff and her husband to 
return to her, P wrote a Utter to the plaintiff in which she 
(/>) promised that the v.Uage had been purchased for the 
pWnUff alone, that (he ownership thereof -as to be in her 
apd that poaewoo would be give, l0 her immediately' 
apoo the M pl7 of the life interest .hereto, which/ had 


PATENT 

AMlogou* user -Doctrine of. 

Analogy, user is ».hat in name denotes somerhin* 

i , T f:i©4SS& 

" I' “itipilion 

S“*««* Ti, r 

. «a rteiS 3 Sr?srssjjs 

&T' 1 ■»«“ “•“»« £hS 

riooot a U928) 1161. C 893■ 

(1K9) A. C 269 - A I. B 1929 P. C. 38. 


Anticipation. 

ci2 tL m TiT° a ^ bttn ** * i,h ^ many 

upon 14 an an| ' 
1JZTT£* ***?" <hr knowledge 

J ML ' Vhcn ,hc 

b !i Ppaa ‘"I <tacnbed inan «»lier 

^ ,hiso ' ,lla ' «*. 

^ m coo,ain ““ r 

i ana unarstakeable directicurt so to use it. Tbe test It 

• That gi^ 0f whafl .ishr h4nd ‘ have »«l. 

b S S^tet^eTp ?£* ^ *■ an,ki P alia " 

Again, as observed by I/vJ Moulrnn . 

* doewttat a Mine ; on ,n 0,dfr *0 render 
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PATENT-fC. ntd.) 

Anticipation -(GmJ.) 

t«. f..rr*ha- .w the ineenti.« or important step* in it, 
Simc thi date "I the vig.*,«* pn*r*t of l«d Ju*tke 
Jailer' against *u- h a mosaic <»f pri.* putfoatnei*. thb ha* 
Uvn a universally awpted ami mo*t salutory per* iple. It 
applies with exceptional fo«r in «a^« where the alkgo! 
prior puUi.aiiuns are the .prjfcatkm* of unsxtevfuj 
inventions nhi h have * .ocdmgly never pa**r.l into pubik 
p-n-ial knowledge. I«t have ri<h;ly been 
(Vsi/onnl Dunedin.) 1"0PI APPLIANCE CORPORATION r. 
SPANISH klV£K JTLPAND PAPER MILLS. I.1D. 

(1928)1161 C 593-(1929) A C 269 - 
A I. B 1929 P C 38. 

Discovery same by independant investigatois. 

- Pint apfii, ant-Patent granted to—Validity of. 

There are many inManco M various Uamhe. n| niewce 
of independent i#voiif*lwi* nuking the same ilixovcty. 
That doe* not prmnt the one who fir,t upplie, and get* a 
patent lioin having a g.-ul pitent. for a patent represent* a 
1*1 J fra yno. Tht fnid to the patmue i* the rr.oocpUy; 
the fw i* that lx pirnnt* to the paMk the knowledge 
whi«h they have not got. That knowledge the other 
inventor ha* kept *ealed in hi* ntn Uea*t. and he therefore 
cannot complain that his rival got the patent. And if thi* 
is the case when a per un can »hww that he actoallj made 
the divovery. surely that U a much *li<«iger case than the 
one in w hich the dijettor «R<* not say that he did discover 
but only that if he lud raperimented he would have div 
covered. (Vmount Dun.dm.) |\)PE APPLIANCE COR 
P0RA1IONSi* \nish Kivu Pi lp and Paper Mills 
*'Tn. t1928) 1161 c. 593 - (1929) A. C. 269 - 
A 1 B 1929 P C. 38 

Escape of. by obvious mechanical equivalent. 

It cannot be M.p»><dthal the patent being good caw be 
escaped by such an obvious mechanical equivalent (as the 
one in question in the ca*e.) (Viscount Dunedin.) Pope 

appliance Corporation e. Spanish river Pulp 
and Paper Mills. Ltd. (1928) 116 LC.593- 
(1929) A C. 269 -A I B 1929P.C. 38 
Infringement of- Damages for 

- M/amrt ot-Lnti occasion*! to fat/nt// by lifting/ 

mutt. 

In an action of damages for the alleged infringement of 
certain e*|u*ive right* secured to the plaintiff by three 
patents, the Dimkt Judge, who found that the alleged in¬ 
fringement had Uen established, assessed damages at 
R>. 10.000. That sum was fixed, on the footing that it was 
a fair consecution for the defendant to pay for a Ikense to 
use the plaintiff's invention*. 

H<U that the principle of assessment wa* erroneous, and 
that the damago cue (if auy) must be limited to the kx* 
occasioned to the patenter by reason of the defendant'* 
infringement (HI). (,Lord IVatm.) Ledg.vrd r. BULL 
(1886) 131 A 134=9 A. 191 (199} = 4 Sar 741'. 

- Suit for-Jnrisdution SnVComrt—SuU mstitnt' 

id in, anti ary la frost s,on 1 of S. 22 of P^Unt Act— 
Transf/r of. by Dislrit Judg, to fit, ,f his k>-u Courl- 

Effut tf-Validity o/-C. P. C. of 1908—J. 24. 

The plaint in an xtion of damage for the alleged 
infringement of certain exclusive rights secured to the 
resident by three Indian patents was original^ filed in 
the Court of the .Subordinate Judge at Cawripote co 
?~?“ 1882 ’ T ‘ fMrcJS s 22 °< «be Indian Patent Act XV of 
1X59 provided that no xtion for infringement "shall be 
maintained in any court ocher than the principal court of 
original jurisdiction in civil case within the local limits of 
wlH>se jurisdiction the cause of action shall accrue, cr the 
defendant shall reside as a fixed inhabitant.” The principal 


PATENT—(OW.) 

Infringement of-Damages toi-iContd.) 

C«nt of original juiiMliaion was the Coart of the District 
Judge. On 15-2-1882. the defendant personally sad, 
ajoog with the plaintiff and his pleader, a petition prajitg 
the District Judge to withdraw the case from the Court of 
the Subordinate Judge, and to try the suit in his 01 * 
Court. On the same day an order was made in the District 
Coen in the*e termsThat the case be transferred from 
the Sabortinate Judge'* Court to the file of the Court, an! 
the date will I* fixed hereafter." 

The Di*tri>: Judge had nc- power to make that order 
ex- ept under S. 25 of C. P. C. of 1877. and. as by reasm 
of S. 22 of the Patent Act the Sub Judge had no jorisdk- 
tion to try the action, the District Judge had no foier lo 
make an order of transfrr of tlie case. In his ■rilt« 
statement filed Wore the Di*trict Judge, the defendant 
pleaded that he had no jurisdiction to entertain the ait, in 
respevt it had not been regularly brought into Cowl. 

//.//, difftiing from the Courts below, that, apart turn 
any question of estoppel affecting the defendant, there «ai 
no lompetmt suit depending at the plaintiff's instance w 
the Uh of April, 18X2. when the defendant raised the pka 
)f no yjrisdktion in his written statement of defence (Mtt 

The suit was instituted before a Court incompetwt to 
enteu-in it. and the order of transference was also in*® 
petently made (144 5.) (lard H’atuu). LEDCARD r. 
Bull (1886,131. A. 131-9 A. 191 (201*)- 

18U.71L 

- Suit ft—PailunUn tf br/aibn—Sf/uft^ *1 

plaintif ef—X/t/mt)'—Particulars of cbi«h<* fa ^ 
>f nm/hy—Distinction—Pattnl Act of 1859-5- >*- 
Constriction. 

In so far as it relate* to particulars of breaches, $. H « 
the Indian Paient Act XV of 1859 is expressed in 
ally the same terms with S. 41 of the English PaW* •}" 
of 1852 In Talki v. U Rock/, which was ao action 1 w 
vioUtion of a patent. Chief Ju*tict Jervis distingW 
between partkular* of breaches, and particulars of objfdico 
foe want of novelty, observed, that, in the latter case 1 * 
particular in*tances might not be within the knowk<r 
the patentee and mu*t be specified, while in the for®" , 
defendant must know whether and in what rtsfWt let® 
been guilty of infringement (142). (Urd ' 

Card e. BULL (1886) 131. A- 

9A.191(2001)*=4S*r.v«- 

Infringement of—Suit for. 

- Jnig/ani Jnry in-Fnn liom J 

Itng Inn-Isons of hc/k fadgz and jury-Fi^l « 
~c<n:nrr<nt findings-Priry Council rul/ # 

Affdliability. 

It b quite true that, dealing with the respectiveTo* 
of jodje and jjry. there is high authority to th*- 
•hile it is for the judge to construe a specification 1 # 
the jury to contrast the specification so coo5,raf vl (i *i 
faas of the case as found so as to arrive at a^t^Jj. 
either as to anticipation or as to novelty and » b / s !Ti s 
but there must be no misditection as to the facts® 6 
as to how they mar I* handled. In a carf tntd W »^ 
alone he fulfil, the functions of both jodge and J^Tv 
therefore, it can be shown that in the view be ^ 
there is something which, if addressed to a jo* 
misdirection, there is no finding of pore fact in 
ment. and the rule as to concurrent findings 
(Viscount Dun/din). POPE APPUANCE COFFER- 
Spanish River Pulp and Paper Mills, ltd. 

(1928) 1161.0.593= 
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PATENT-(CW.) 

Infringement of—Suit for—<c"'«/,/.) 

7 ~7 p ' ,tr c ' u .*! 1 Jf ** 1 '<■** 

^~l‘rcp,Hj^]ui 1 moai unittrunl. 

Speaking generally, a patent cue ha* t.. do «iih the .un¬ 
it ruction and the inf.ingement of one or mm pwticubr pat- 
ents and it cannot often be said that any J 
“ ,hwcb y «•« ca^es where there have Urn «*, 


34$4 

PATENT ACT XV OF 1869-(f^) 

P'-i^.o'S WoCSr ftj ”,7, '"" *“* 

! £££ nSSKJl'Jlf" " 

,12^.°T l . 0,,he * e «Mrtwnisi»t«|.iie 


.s-w viuere mere tun- Urn ton X'lngemetd. TV v»lr ..i.Vi J .i . . ► ,n 

current judgments of tV judge of fa| i.., JIKf and the Ikedefedant fai, 1 5|£f **"**>*•>&< 
Court of Appeal the,rl. 0 .dshipsu««h| *_« lie idea ®d it .. quite in n aiernl «V,W 'L 
that leave should he given to appeal to the King in (udKil. maim be * ,v pj jin , ,rt l ul '" c i»** 

{YiHHtnt DnicdiH ). POPE AppiJANfr r.urHMr.aiav .U?> tr ./ ii -. , ."" n a ' c P»»ate nroer 


pimM Dmrfin). Pope aVpiiaNCI CtNtrut.tno 2 i 
v. Spanish river pulp vnd paper mhl*. i to 

(1928) 1161. C. 693 * (1929 A C 269 ■ 
A I R 1929 P. C 38 

Validity of Novelty-Want of. and prior o*r- 
Effect 


>1886; U LA. 134- 9 a. 191 (200)- 4 Sar. 741 


/•'•W' tW/- 


--Improvements alleged sul.jen of di.iimt and 

rate claims m ktters jUtent-AdHkalk« ,4 c*h <U.» 
independently - N«e»ity - Uealidiiy of either cUm- 

Effect. ift Patents and Designs act of wn-s. 29.1 «a.„e Wo. l ,lri '*« »« 

(1923) 18 L W 141 q-iicmrnt* of S U „( SZST? °, W ' Vf 'he re 
PATENT ACT XV OF 1859, 1 •'* • - ! "* p,l,fn! Atl ln * ,h « ,v - • 

-S. 22-Infringement of patent -Damages for-Seit 

for-Jurisdktion-Sub Court-Suit instituteJ in. coot.ar) 
to provisions of Section-Transfer of. hy DiMrkt hdpto 
file of his own Court-Effect of-Validity of. S/, Paum 
-INFRINGEMENT OF-DaMaCIS EOR-SUIT »OR- 

JURISDICTION. (1886) 191. A. 134 f 144 6;- 
, 9A 191(2012'. 

-8. 34—Infringement of patent-Damage. foe-Sun 

for—Particulars of breache^-Spuificacion by plaintiff of- 
Necessity—Particulars of ohjecrion for want of noted* 

Distinction. Su PATENT INFRINGEMENT OF-DAMA 
Ois for—Suit for-Part-cuursof breaches 

(1886) 131. A. 131 (142J-9 A 191 (200 1). 

- 7 OH«i • r - P * rtuMl4 „ *f Irnlm - SftabMi *, 

in phinl—fttiriuly. 

The sole object ol S. 34 of tV Indian p 4 i ra( \ it XY of 
1859. »to give the defendant fair notice of the <** «hkh 
he has to meet; and it is quite immaterial whether the 
requisite information be given in lV plain, it*ff. or in a 
separate paper (148). (/.W W*t»n). I.epCard i. 1st 11 
(1886) 131. A 134-9 A 191 (200)-4Sir. 741 

- Prmiimi • l — Cnmp / uii<r m/ 4 -IJ'Jw <R ., Wl 

Is. 

The appeal aro* out of an action of tlanugw for tV al 
leged infringement of certain exclusive rights secured to 
the plaintiff by three Indian patent.. TV defendant 
pleaded, iultr *lm. that tV plaintiff had faikdtocun.pl- 
with the provisions of S. 34 of tV Indian Patent Act. XV 
of 1859. inasmuch a. no particular, of tV breach* «xn 
plained of had lieen delivered with the plaint; and that in 
the absence of such particulars. V could not be ruled upon 
to Mate a defence to tV action upon it. merits. 

The High Court held, differing from tV District Judge 
that tVre had been an entire failure on the part of tV 
plaintiff to observe tV requirements of S. 34 of tV Parent 
Act. and consequently " that tV plaintiff came into court 
without any case which could possibly be tried." 

All three of tV plaintiffs' patents related to ooe article a 
kiln for burning bricks, and ihe second and third in dite 
were improvements upon the invention specified in t V firxt 
Tl *. PW"''ft IWMed to a particular kiln constructed aoi 
used by the defendant, and in bis plaint V not cede refer 
red to his patents, but indicated in tV case of eah 4 tV» 
the distinctive features of his invention which he a 'rjed to 


saute failure cm the pan „( Z *1EL, , '*•" -'n 

UMH-.t"*'*—* fc HWC-"..* 

ar.il! A,..1 \ "* IOC suit Of g iuied • 

(1W)UI A 131 •*.l.l( M0 ,.|h t71 . 
PATENTS AND DESIGNS ACT II Or Wl 

l‘*l **4 <t*m, ,* 

. 

P1 "'E “Ponn™. 

:S=S;?“S 

^a.3j£!6=K 

. Jarsas^jiss!jr- - 

jean prior to t V date of«V .aid patent bL^^JtL "“J 
nJd throughout India. F “n tehived and 

prior toSkdsBe of the said patent *'Bans 
(f) treating it a, —Ld thl 7 ,n • 

i * JoSXl JTSi’S:i 

'he 10 b ? lf •«« discovered by 

sxiSHBJ ' 11 ** 

^ *• ** - *«■ - m h fclSflTjSS 
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PATEtfrS AND DESIGNS ACT II OF 1911— 

(CW/.J 

of healing of .1 stove onriractd a> de-cribed and illustra¬ 
ted in the *aiil letter* patent. 

Die alkgeJ iinprovemeau were the *ubje:t of distinct 
ami separate claim* in the *aid letter* patent. 

HM that the fir«t claim in the specification, ni./'In 
the preparation of the »ai I *jb*anc< the treatn»ent of the 
same when red hot with an acid" was invalid, on the 
grounds of want of novelty ani prior u*r, that therefore 
the letters patent were invalid, and that the appellate coart 
erred in cot keeping »ufikienily clearly before their minds 
the neccs'ity of a Ij locating on each claim independently 
and in coa*trumg the specification as if it was ooe for a 
comUnatioo and not for sabject-matters which were dis 
tirvciivdy claimed. 

Q"*"' «bet her. When, as found by the appellate Coort. 
•'that in some form or another, and at some stage or 
another in the prove*. of manufacture, acid has always ben 
u>eJ for purifying the material," a valid claim for patent 
could be made for the u»e of such acid for the same purpose 
at a definite stage. when the material was red hot. 

SmU<, the substitution of well-known earthenware 
vessels in lieu of iron ones for the purpose of carrying out 
the process of manufacture would not necessarily be a good 
subject matter for a patent. {Lard Can**.) GOPI LaL v. 
LAKHPAT R.\l. (1923) 18 L W. 141 - 

A I R. 1923 P. C.103-L B 4 P. C. 155- 
33M.L.T. 279 - 28 C. W.N.343. 

PATTA 

- (Sttalu Landlord and Tenant and Lease.) 

- Acccftanct tf—Prtir li//t in /ranlei—Existence tf 

—PruumfUM til t*—F4f/t «m. 

A pottah may be a confirmatory grant only, and there is 
nothing in accepting such a grant inconsistent with the pre¬ 
sumption that a prior title tinted. Ram ChuNDLR Din 
*. JUCHESH CHUNDEK Dutt. (1873) 19 W. R. 353 * 
12B L R 229 - 2Stub 836(839J-3Sar.249. 

-Crown grant by-Estate conveyed under-Revenue 

-Proprietary interest m land. Stt CROWN-GRANT BY 

-POTTAH. (1924)511. A. 357 1 362)‘48 R 613. 
Meaning of. 

-The term ATM*, like the word jau in Bengal, is a 

general eipression and comprehends all tenures and sub¬ 
ordinate interests, from a permanent mokurrari tenure to a 
yearly lease. {Mr. Amur Ah.) Raja Muhammad 
Abul Hasan Khan 9 . Uchmi Narain. 

(1921) 481 A. 267 (277) = 43 A. 355(365)* 
21 OC. 122 - 29 M. L T. 373-(1921) M W N. 359 = 
26 C. W. N. 219-A I R. (1922) P.C. 41 *631.C. 691. 

-A kaUiliyat predicates apatta. A patta is granted 

by the zemindar as a title-deed to the tenant. The 1 
Kabuliyat, as its name implies, is a mete acknowledgment.' 
an engagement by the tenant to carry out tbe terms of the 
patta (153). {Mr. Amur Ali .) SrinaTH RaI 9 . PRATAP 
UDAI Nath Sahi Deo. (1923) 28 C. W. N 145= 
33 M. L. T. 408-(1923) M. W. N 702= 

A L B. 1923 P. 0. 217. 

- Hereditary tenure if nteemrily imfarted by. 

.. •’fOMah” is only a generic term which embraces emy 
kind of engagement between a zemindar and bis under¬ 
tenants or Ryots. Their lordships cannot accede to tbe 
argument that a Pettak must prim* fttu be assumed to 
give an hereditary interest, though it contains no words of 1 
inheritance (463 4). {Sir Rickard KindtrsUy.) BABOO 1 

Dhunput Singh v. Gooman Singh. 

(1867) 11M. L A, 433=9 W. B. (P. 0.) 3= 

2 Both. 92=2 Sat. S09.1 


PATTA-(£htf.) 

--Landlord and Tenant—Persons already in reUtiw 

1 of—Written engagement between—Word if covers. Su 

1 Madras acis-kfnt Recovery act, S. 3-pottah 
-Meaning of. (1879) 61. A. 170 (174-6)= 

2 M. 67 (73) 

-Perpetual herelitary interest if created by-Word 

Dawani-U* of-Effect. Sec TENURE-PERPETUAL 
HEREDITARY TENURE-POTTAH CREATING. 

(1839) 261 A 216 (224 5)=27 C. 166(1644) 
Title. 

- Evidentiary taint at regardt. 

Paitas coo dilute the evidence of title given to tbe boUos 
under ryotwari tenure (72). {Lord Salwtn.) MAHAMM 

of Vizunagaram.p. Secretary of State for Ixma 
IN COUNCIL (1926)53 I. A. 64^49 M. 249- 
43 C. L J. 378’ 941. C. 501 - 28 Bom. L B- 866= 
24 L. W. 9-*(1926)M. W.N.5W* 
A I B. 1926 P. C. 18=50 M. L 3 .391 (397) 

- Pettak net fart ef, bnt mdenct of. 

Tbe pottah is issued by the Collector. The Regalatfoos 
under which it i» i<*ued is nothing more than a fiscal reg» 
lation. introduced for thepurpo* of collecting tbe trite" 
to which the land is subject. In establishing a title 10 l>» 
in a Court of Justice, tbe pottah is not necessary- IV 
pottah. therefore, forms no part of the title; it b the con- 
veyance that gives parties a right to claim the po«tab;»» 
by having tbe latter, the amount of the sum payable totbe 
Government it ascertained, and future doubt prtrtiw 
(346). {UrJ Oantt/ler.) FREEMAN r. FAIRLIE- 

(1828) 1 M. I. A- 306-1 Sir. 1* 

-Tbe pottah proves no part of the title, it it frJJ 

1 veyance that gives parties a right to claim the 
Tbe fetlak is evidence of title (359). Pottah H *■! 
title, but the evidence of title (363). 

GUNCA GOBIND MlNDUL 9. COLLECTOR OF T» 

Twenty-Four pergunnahs. „, 

(1867)11 M. I.A.S45"7W.B.(P.«» 

1 Sutb. 676 - 2 Itf. * 

PAUPER 

1 - Stt C.P.C. OF 1908. 0. 33; AND 

Recuutions-Paupkr suits regulation VU 

IN¬ 

PAYMENT. 


-Payment of. 4W BOND (1) LIABILITY 

and (2; Payment of. 

Debt. 1 et 

-payment of. Stt DEBT (1) PAYMENT OF AND l 

Promise to pay. ^ j 

Decree-Payment directed by. as a condition 
recovery of property. 

-Deposit into Court—Necessity—Payment to 

holder in person—Sufficiency of. Stt DECREE- . 
SION-DECREE FOR-PAYMENT DIRECTED BV. El M 
(1924)51I.A.236(247)=48B-r 




-Mortgagee from plaintiff prior to dKrte 7.rSn*ll 

—Effect of-Benefit of-Person entitled 
fraudulent by him subsequently to defeat right ^ 
son entitled to benefit of payment-Depw' 
that persoo-Effect. DECREE - P 
Decree for-Payment directed by. etc. ^ 
(1924) 511 A. 236 (8401)“ "V y 

--Mortgage froa plaintiff p.io: to ■*"85s 

-Right of—Validity of. Stt DECREE-*?^ 
Decree for-Payment directed by.bJJ" .. « pi 
(1924) 611 A. 236 (>W) 
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PENAL C0DB-(CW) 

« M L. J 643. 


PAYMENT—(CVetf.) 

Decree-Payment of amount of-What amounts to 

Set off of that decree against decree held be pdf- 
ment. debtor-Consent order of-Effect. S« C PC nr 

1908 “ s - M-Monev attached. C , __ 

(1881,lu 65(746,=7 C. 107(1178.) ^'« 
ATMCDC* Of. ' Acriminalu’iit U r ■> “ 

-3/r Evidence-payment. crimmai behai**, .hkhnJfc 2J* J* u L ni,}of 

out of ;!£*£? r ‘Iif; 

obligor s share of—Stipulation for. **• ,kj! “•«” - "•«! offence. IT* „p,L« 

EnfofCeaUftyof-E>«aie insolvent and obligor in- ,kf- 1*' S’** *\ l «' ft «*lWsl J, ,.< t ‘ 
heritinBnorhing-Kffec 1 . Compbovise-< onSkic- (L,jw f '"■^ "iihin S. 302 I. 1 \ ( . (551 
tion of—Payment out of etc. Iu/um ******* K« u .« Ghush k nc ' 

(191923rd May)H C Pile for 1919 ^ 23 . '»»)« I A.4<U52C. 197- 

*.' &C.n.N 181 (1925, M W N 26 


(P. C. A 64 Of 1918, 

Mesne profits to be realised In execution-Payment 
of amount out of-Bond for. 

—-EnforceaWU., of-Profit* not realizable in ewtioo 
or otlKr.,*—Obbjor giving « p claim to wch profit* mdn 
compromise in ca* of-Effect. Sir Bond-Messi Pko 
UTS, ETC. ..— 


3L R » Cr 1 (LR p 0 "crlH 
«p l i »TiP ™ !<26 * *■ * 4 “ : 

^ P. L B. 50-A I R 10|5 p c j. 85 X C 47 ^ 

_ a „ 48 M. L. J. 543. 

1894, 221. A 68 (TihZciU (MS) «•* 

Payment" on demand ' S. 54 . p. c„ drab «,ih ttl .u, ,, 

-Deed creating obligar,on of—Effect—Demand l**v«al p«r«i *■ if aK*'! ^ 

to enforcement of Obligation-Necessity s« nur.- a summon intMiiiuL mi'. 

Construction ot-pavnint ■ os dinasd - •*>«.» .1 k i>.d *«* K," S*!“ 

mm .TJSlsfJt-:-.'-1— SMrS-S: 

P.0.T of—Ora ,k fc?£,T aSSLTI ! 1 '»•" 1 «■■ 

n, rmninl d. PAO, *. lkp , Plw , 'TfiKSK?”* 

ysspAsi^SB 

,IM7) 11M1A £££»£§ "* “ 1 51 ! 
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PEDIGREE 

-Evidence-pedicbee. 

PENAL CODE 


A.I B 1925P 


26 p L R 60 j 
C 1-85 I. C. 47*4814. L. J. 543. 
1 ^4' 114. 302—y> ( , * 

, , » c-* *. *+, Si. 54 & J02 

*-&»**** •f-Pr*fn„ T . Ceansicted a* ar, abettor t0uW hjl « been 

The Penal Code has first of all to be construed in accord- ®*«e of mardo thk’k ,bc , (omn "‘'ion of the 

ance with its natural meaning and irropectite of a n » s» there is addd n>. ^r r . 'L *o Ptesejirc 

sumed intention on the part of its framer* to leate unaltered ceased mdJZ ** C(mM no1 be 

the Uw ash eanted before. The code JSS L.' b- ! W musl ^ 

assumed to hare sought to introduce differences f rcm u, I act^l J i nr « at,l «* merely U-cY«* 

prior U- (55., (/W Summr.) BaBindra KUMAB (S,,) 

GHOSH B. KING EMPkKOK. (1924,521 A 40 BOB. riooa?e«? < * M *■ King EMP6- 

62 0.197 - 29 0 W.N. 181 ,( 1925 ,M W n S; on c w ' 19 ? B 4 A 40,62 C. 197 - 

34. 


-Ditiima 


27 Bom. L. R 148-6 Pat L T im. 

23 A. L. J. 314 - 41 C. L. J. 240 - 26 Cr L J 43 ? I 
26 P. L E. 60 - A I B 1926 P. C. 1- 85 I C 47- 

48 M. L J. 643. 

-Purpose of—Offences — Definition — PunbhmnM— />. a 81 , 34, 149 ~- 9 "’A W ,f«, 9 

Procedute for trial S<< OFFences-Defin,t,on. f ta^ i '^ im,,M * “<*■ 

(1883) 101. A. 171 (177, -10 C . lot (129.). H, JS&l, ,12“. 0# “‘' *«l *A 
Setft cf-lftx hull, wof (nmina! In cflu,4- h akl ^- It postulates ,1 

The criminal law of India is prescribed by. and so far as “ ‘ n p ' osfto,ion of that i “S* of 

“-sss-MsSsr^a 
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PENAL CODE—(<"■«.'/) 

nfleikY. Tiisj- they Imu- a attain irxmUarxc arJ ma; to 


“HIV 

S..M 


ai.ni.w, in 


it PENAL (o|»l — 


o'.ul.'p. I>ui S. 149 tanno(. ai any :a.c. icfegate 
cp.*i«ion «.f dealing only *ith pint aetka by 
Ihr antmi»iuil of identically similar criminal *l>. a kiwi 
of c*e wlikh i- n«< in il*d< <le*rvingof ^pirate ti«-a>inen; 
at aK * 52>. {L iJSumn:r.) B.VREXlHtA kUU.VK (»H'bH 

r. King EMPKR<*. 41924)521 A 40=52C. 197 
29 C W.N. 181- (1925) M. W N.26 
3Pal. L R Cr. 1-6L R P.CCr.l- I 
27 Bom L.R 148-6 Pat. L T 169 . 
23 A. L J. 314*41 C L J. 240 26Cr L J 451- ! 
26 P. L. R 50 - A. L R. 1925 P C. 1 - 851. C. 47 

48 M L J. 513. 

-Ss 5*. 302—Murder in p.r 

tention—IViMin partkipning in—1 
— Fatal a i if mu-t Ur none by him 

Ss. 3».\54. 

-3.37-&.W xlirtmtimg mt,mmi.,u*ot a* 

tftWfi—PirHH doing oup om H lk.m—li4tthif /.+ rr- 
ml hug 

S. 37 of I. P. C. provide* that. where tctnal *, 1 . are 
done »o a* to (cult together n. tbecocimi**i'«i <4 an offence 
the doing of any one ut them, with an intentkm to coope 
iate in the ofalC* (which nuy mu l« the vum a* an in:en I 
linn common m all), make, the *toc liulsfe to \x puni.hnl | 
for live cnmtni«ion of the oifeme (32). (brd Smmmr.) 
Barenoka KUMah Ghusii j. Kim. Evplkok. 

(1924)52 I. A 40- 52C. 197 - 29C W N. 181- 
(1925) M W N.26-3Pat L R CM- 
6 L. R P. C Cr. 1-27 Bom L B 148- 
6 Pat L T. 169 23 A L J. 314 41C L J 240 
26 Cr. I» J. 431 26 P L R 50 
A IB 1925 PC.l 851 C 47- 48 M. L J 543 

-S. 38— St,'fs <md tint 

S. 38 ol I. P. (.'.provides lor ditlncrl i»uni>hn*uts i.« 
different ..Hence* as an alternative to one punithmtrt un 
.me offence, whether Hie per»on> engaged or consented in 
the commiwkm of a criminal act arc *t in m./.iua by the 
one intention .« by the other (52) {Lord Sumn/r\ Har. 
f.ndra Kumar Ghosh kiNu-Eureiti* 

(1924) 521 A. 40 52 C. 197 29 C. W. N. 181 - 
(1925)M W.N.26-3Pit L B Cr. 1- 
6 L B. P. C. Cr. 1 - 27 Bom L B 148- 
6 Pat. L T. 169 23 A L J 314 - 41C. L J. 240 a 
26 Cl L J. 431-26 P. L B 50- 
A. L R. 1925 P. C. 1 - 851 C 47 - 48 M. L. J. 543. 

-S. 59—Transportation for 14 year, -Sentence of- 

Leg ihty of. Sit PENAL CODE—SS. 304.59. 

(1920)481. A. 35 (37 8). 

-S. 71— Oitutair.v uHinuo—bfdltlf — Stfarau 

tfoNa—Tot. 

In a case in which on a complaint fifed against two direc¬ 
tors and the general manager of a Bank, the Magistrate 
framed against each of the acimed a charge lit three 
heads in which he charged them that they aid re-pectively 
" by mean, of fabe and fraudulent balance sheet and by 
intentionally keeping the bank open as a going coocem after 
it had ceased to be solvent", fabdy ana fraudulently ®du. 
ced three nanted persons to deposit moneys niUi the Bank 
and passed consecutive sentence* in re.-pect of the separate 
charges, their Lordship, of the Privy Conned were ol opi- 
rnon that technically there were separate offence, and the 
passing of consecutive sentences cot opu**d i 0 
S. 71 of the Penal Code, {Lord Uddaut. L. C.) CUsrOkU 
V. King-Emperor. 

(1913) 401. A. 241 = 41 C. 568 -*(1914) M. W N 11 - 
16 Bom. L. B. 1-19C. L. J. 107 = 18 C. W. N. S74 = 
a f T A « L, .V 5i 16 ML T ^-7 Bur L. T. 37 = 
221. C. 496-16 Cr. L J. 144=2Bom Cr. C. 173. 


PENAL C0DE-(L\W.) 

-S. 114—. \ffiitabi/ity and ,g<a _ Airier pr/wd 
(r,m, „. . -mullti—Liihiily of - Cnm for M 
it 

S. 114.1. P. C. i* a provi-ioo which is only brought into 
opnatkei »h«ii circumstance, amounting to abetmmt of t 
par.i. ular crime ha. 6 ->i lsem proved, and then the preeta 
A the accc-e.l at the commi-ion of that crime it proved k 
addrkm. Ab.tmem does not tn itself involve the actoil 
of the crime abetted. It is a crime apart. 
>. 114 rfea!. with the ca«e. where there has been the nine 
«.f aliment, lot where al* there has been actual commit- 
.*"■ ,be «•"» abetted and the aliettor has been prtent 
thereat, aadlbc way in which it deals with such a ca« 
|. tLi.. Instead of the crime being still abetment with dr- 
erm^arxe, of aggravation, the iriroe becomes the very 
trinsc alnied. The section is evidentiary, not poDituj. 
I’Kaose participation it f*t$ may sometimes be ob*wt 
in detail, it i. esaHUhed by the presamption jwii rl it 
mu that aoual preettce fftn prior abdment can ■*« 
mkhing d-e lot participation. The presumption rai-ed by 
S. 114 bring, the ca*« within the ambit of S. 34 (SMI 
(/ rJSttmutr.) BaREKDRA KUMAR GHOSH P. KlN'- 
Emperor. (1924' 521 A. 40-62C. 197- 

29C. W.N. 181-(1925)M.W.N.26- 
3Pat L R Cr. 1-6L B.P.C.Cr 1* 
27 Bom LB 148 6 Pat L T. 169 ■ 23 A. L.J.S14* 
41 C. L J 240- 26 Cr. L.J. 431-26 P L B 50- 
A I R. 1925 P. C. 1 - 851. C 47 * 48 M. L J■ 6» 

-Ss 114 34.302—Murder—Per on promt at 

mi.-i.'n o( offrthc of-Conviction a» abettor of—Padiopa 
«»-« In- him—Pr.«f of — Conviction under $•. 34 4 J® «• 
t*** of. S ' Pen VI. CODE-Ss. 34 . 114 . 302 . 

(1924) 521. A 40(54)‘620. W- 
• S 124 A -S.dttims tkantUr tf fullu*#- 
Ik tui.* of Ihdu* Courts a, to-fnUrftrtntth ** 
Cmmil m / 4 . 

Thequr^km w he;her the principles of the la« 
imi a. tkfinrd by S. 124 A. of the Penal Cede wntpn£ 
I) applied in detail to the language of the vine** *** 
ampUinr! of i. one which partakes so much of the njwj 
of a question of fact that it wouki be difficult for W 
to interfere on this ground with the conclude®' irr 
by a Coart in India. The decision of such a C<*» ^ 
nece-sarilj reyend. not only on the conMructio* 
ten matter complained of. Imt also on the local 
oUaining at the time of publication and a just W'tt” 
of the (fleet which the publication under those 
of the aciefes in question would be calculated W 
and the Board could noe revi*e the conclusions of^T 
tribunal on facts of thi, nature without 
into a position which they have repeatedly ^ 
of a Court of Appeal in Cnm®" 


sun*, namely, that of a Court of Appeal in trim*" 
(r.otmt Catr.) KaLI NaJH KOV r. KlSC-E«/%. 
(1920,481. A. 96 = 2 Lab 34 = 19 A- 

(1921) M. W. N. 49 25 C- W-»• ” 
33 C L J 124- ,,T - w 9M=22Cr." -.1 


-13 L W. 253 = 22Cr.L- *y 
691. C. 641-40 It V 1 

-Ss 149 34-Scope and effect of—* 

Penal Codf.-SS. 34.149. 

-Ss 201 302—Charge of offence under S. 


Ccnvi tion tor offence under S. 201 —Legality o| 
P.C.of 1898—bS. 23 .237. 


(1925)521^ 


-S. m-AptiUMtr-C"*"* 

tiJ krfrkhMUH of hM out of Court xktn ltd” 
uttimt. . wjviotS' 

S. 22 S of the Penai Code relates merely to in'-' ^ jj. 
ruptico to a public servant while sitting in * ^ 
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PENAL CODE— pnnp , 

*1 preceding. I: no. p,oviJo a t ™., a * I ““-I 1 "* t > 

Court commuted by the publication of a fibct cm o( 71., i 3 Pa * L R Cr 1 -6 L. B. P. C. Cr 1 , 

Wv.' t:0U,, “"? li " in 6( ,77 )- <*' /’.. >t.) I 23 A L J 1U L » R t Ui C Pal -*■ T. 169 -- 

Suklm.kanaih B.tNNtKju r. Chief Jlsiic* »m p t d 2? \ 41 * L J 24 ° ;26 Cr. L. J. 431 = 
Judges ok the High Court of Binc.u. 2oP L R 00 a I R 1925 P. c 1 me 47- 

« M L J.543, 


P a-,, lmIW trsur/x ii,- 

j <■"* . 4 . .v. 11 N.u 0(1.1—S.S. 54 . IMA 302 . 

' 1924 521. A 40 <64)-52 C. 197. 
"** , ' 1 l4r * e *«Mlrr S. 302— 

ix .4 cr. 

" ^-»h. - Ji-t II VKCE.OE n\| oil KM 1 

_„ (»25>52I.A 191- GLah 226 

it, ,rr r r ..-«*-•«« 

■ lU (lie KWmr. ,ik..,| (37 J, 


(£•*/ A 


1920/48 I A 35 <192l) M W N <>« 

i3Li?£“■£? 3 up “ R ' p c)i 2 o 6 : 

J?£ V >9 A. L J. 164 33C L J. 222- 

2-Cr L J 174 - 30M L.T. 192 - 591 C 9»6- 

40 M L J 194. 

405 s.. scv-chf 1 li s Perai. ( om-s. 216 


(1883) 10 LA. 171 = 10 C. 109 (130)- 4 Sar 474 
S.290-ArMrr \ u , unit _ Cranium „/ j. jj 
Mu, ,ufia , MutnJ {„ ,k, tv^t-Pnrj 
Crimiu.il t att—Sfca.ii l,ai; /,> «//»/. 

In a at in which the H.gh Cow lud hrid - In India J 
the burning of dead bodies by the inhaU.anl, of 4 v.I;,.,- .„ 
a particular >ptf attached to that village and <k,Ji .td (.« 
he communal pu.po-e of cremation. b a manner 
unuwal, nor calculated to aggravate the ■K«t«i. fcVBr 
ce>sarnl) incident to wch an act » R i, 
med in the country, b lawful and doc- r 4< amnen: t.. 1 o,!. 

Ik nuitance, puiihKable under the ftnal Cn.^ .fcj, |^j 
'hip* refuted »pccia| leave to appe.l r„ ||j. i« 

««nc.l again*! the deci*k« of th, Hijht oc.i \*|», 

IILUI f. SAMINATHA PllLU. (1897)7 M L J. 33 
—-S. 300—,1/iYnv ftr murJtr — tuU,H.< 
rul ' HI b'fJ ** Ifft/H, 

However ».rong ami convincing ,|* 
quale motive may be. that «»i*nce can never 
the harm done b, the reception »f wu4mi^k «,*,... 
the injuMiee Iti u*e m-v Wad t. s nor ,i^|f . up ,, 
want or all reliable evidence, dimi «wcireum-tam,.! ofih, 
commb'ion of the crime with «h»h an actual r,, 
may lccharged {!a, 4 Atktuu*.) Vaithi\.uh \ Hi 1 »i 
* The King Emiwjr. (I9i3j40l a 193 . 199 . 

36 M. 501 (620) ■ 17 C. W N 1110- 14 M L T 2M 
f 1913)M W.N.806-15BOB L R 910' 

— 8 . 302.34-.^,,,.,- - - 

wh.fh bd into the worn from a MrijaS. and. lha ^ , QfSwv M «r../ /, ' / " /,<n Y/ ' "•— 

mvidc the iloor. called on him to give up the moo., Al 1 •• ^ h *“ L 

mod immediately altciwaid* they liml pidc 4 * at him ||^ 

»•' hi' i" ««» pla'f'- a«d diol alm<Ki at mice. W.ihoci 
taking any money the- a**aihm* fle .1 xpaiatin- 4 . ihry fJ „ 

The appellant, though he fired hi* pid.4 *evcr.| time.. «* 
putMie,! and eventually wa* *tnired >n after he hail throun 
It away. The othrr» im apd. There e«hVotr for the 
provecution, wh a. lb- pity wa> entirM to art ip, a . ih 4( 
three men fired at the iVtma.ter, of »hom the a*ipHLani 
was one. An ejcct.il .hell ua. found j«*t inwle dr ro» 
near the door, and it fitted appellant’* piuof. Tie l-dlr* 
which killed the poMmaUer aho fried the ryreted *lr> and 
the pistol carried by the pri«Mier. It «a. nor. houner 
conclusively proved that no or her a*.ailanr had a >ia«hr 
P*sto4 to that which the appellant had or uxd a similar 
(wild to that found in the deceased. 

The trial Judge directed the jury upon the foxing that 
the prisoner was one of the men inside the rewn. that he 
was one of those who fired, and might I* the man ufco filed 
the fatal »hot. and that, in any .vent, if they were ia(i*fH 
in term* of S. 34 of the Penal Code, that the P»!nu*r »as 
killed in furtherance of tne common in’ent of ad rim the 
appellant »a» guilty of murder, nheiher he fii^i the fatal 
'hot or no. 

HtU. that the trial Judge, and the Full Bench which 
affirmed him, took a right view of S. 34.of the iVialCcA- 
I.L.K41 C. 1072overruled. (Ur!Sum*,,., Briemhu 

XlJ Mn G i H ?LSL 0 Emperor. (1924,621 a. 40- 

68 0.187- » 0. W. N. 1H-09S6) JL W. N. 28- 


(.br^iWr.TT.lSlu 7 nuk, ; ,n >' P'”‘^»'for 

,rfal.M,T ^ T U,,Wi pviMkation 
J l*;'"* "P? - i" hi* judicial !ap* h " 

"-^Tt l th*?*'""* ^ oi W'l-Sk 
4 LV* x ,4 ' Mm '*r *+ 

-Hh Jrh.i^ T ,n ' Uu »*• hfine.« 

i ‘ nw •* p u ni‘h* 

T. v '""’""P' " f Cwil (1/7.) (Sir 

C T * m *' NUH fturutjKAfc chief 

I H,,;M C0U »' 1 W BKKG.U. 

(1883)101 A 171- 10C. 109'130)-4 Sar 474 

!asrJ=Sa:“Sri« 
Hiil'iSS: 

::iss 

26 M. L. J. 821 


in 
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- Judge—t mfttlilims nf*t fubJu n/lt '<i—Ijihlttj 

t>< fn’Wtutit’H (*, 

So privilege or prute.tiofl attaches to the pcUk arts of 
a judge which exempts him in regard to these, from free and 
adverse comment. He is not above critkwn. Freedom 
would 1* seriously impaired if the pidRial tribunal* were 
outside <»f the range of wch comment. bat when the 
critkwn i« converted into an attkk upon the Judge, it is 
for the per*m who doc* so to jo>tify his imputation*, or. 
under the Penal Code, to establish afirmative'j that he 
believed them to be true, and that on reasonable pounds. 
(Lord Shn>.) ARNOLD:. KING EMPEROR. 

(1914) 411. A 149=41 C. 1023(1063 4)= 
18 C. W.N. 785 - 23 LC. 661=7BttfLT 167 = 
(1914) M W.N. 506-1L W 461 - 
12 A L J. 1042= 16 Bod L. R 544 
4 Cr. L. R 100 = 20 C. L. J. 161 = 16 M L T 791- 
8 LB R 16-26 M L J. 621. 

- PtiU—Pniiitp ifSuluti jhJ /imih <f. 

No kind of privilege attaches U< the profe**ion *4 the 
hes» as distinguished from the wabcf> of the Public. 
The freedom of the jwirna|i*t j* an ordinary part of the 
freedom of the subject and to whatever lengths the subject 
in general may go. >0 also may the journalist, but. apart 
from statute law. his privilege is no other and no higher. 
The responsibilities which attach to his power in the dis¬ 
crimination of printed matter may. and in the cave of a 
conscientious journalist do. make him mere carrfal; bat 
the range of hi* assertions, his uitkwns or his comments, 
it as wide a*, and no wider than, that of any other subject 
No privilege attaches to his position. (Lttd Sia»). 

Arnold c. King Emperor. (1914) 41 1. A. 149 - 
41C. 1023(1063)-18 C.W N 785 - 231 C. 661- 
7 Bur. L T. 167 - (1914) M. W . N 506 = 1 L W 461 - 
12 A. L.J. 1042-16 Bon.LR.Ml- 
4 Cr. L R 100-16 M. L.T 791-8 L B R 16 = 

26 M L J. 621. 

-ISU-^i^nfhiR tmmH r f mt—ArU J** 

bMtrdt -.mmiiut* »f ,'fnti—DititmUm htuwn. 

The petitioner had obtained, with a fraudulent intent, 
letters of administration to I* -ranted, which recited that 
a certain lost Government promissory note was the property 
of one A . and further he had with fraudulent intent sent 
those letters of administration to the Public Debt Office as 
the foundation for an application for payment of the menry. 
On the petitioner bring charged with offences under 
S'- 511 and 420 of the Penal Code, the learned Judge who 
tried the case laid down in his charge to thejurj that in 
order to convict the petitioner they most he satisfied, not 
only that he intended to cheat, but that he had done an act 
towards that cheating. The Jury faoad the petitioner 
guilty, whereupon he was convicted under the said sections. 

Held, that the learned Judge clearly had in view the 
distinction between preparation to commit an offence and 
acts done towards the commissiar of the offence, that there 
w-as no misdirection on the part of the learned Judge, and 
that there had been no miscarriage of jastke. {Th LtrJ 
ChmIUr) HaCREa£t forte. (1893)201. A. 90- 
(1893) A C. 346 = 15 A. 310=6 Sar 344. 

PENSION. 

-Attachment and sale in execution of. See C. P. C. 
OF 1908—S. 60(1) (C) 

—Grant in lieu of-Estate conveyed under-Land 
Itself or land-revenue only-Grant of taluka with lands as 

jigir. Sn Crown—Grant by-Estate conveyed 
under-Land itself, etc. (1917) 22 c. W. N. 617. j 


PENSION—(Otf.) 

-Jagir accompanying-Grant by Government of- 

Intenticm that two should bt subject to same cceditkcs. Sit 
Jacir-Grant of-Estate conveyed under-Pen- 
SION—JaGIK ACCOMPANYING. 

(1878)61 A. 54 (62)=3 B. 186(1912) 

-Manager of estate—Pension to. on resignatkn- 

Binding contract to pay—What amounts to. Stt HINDU 
Uw—I mpartible Estate—Widow in possession 
of. (1921) 15 LW. 689 

-Perpetuity—Pension in—Grant by treaty of-hae- 

Ilcirs-Meaning of. Ste INTERNATIONAL AGREEMENT 

-Sovereign powers-Treaty between. - 

(1889) 16 L A. 175 (181-2)=17 C. 234 (2434) 

-Perpetuity—IVnsion in-Settlement by «ij eh 

Validity—Private individual—Contract or treatj 
sovereign powers - ‘cttlements by - Distinction. Stt 
Mahomedan Law-Pension in perpetuity. 

(1889) 16 I. A. 176(182)"17 0.234(245) 

-Political pension-Meairiflg of. Set C.P.C. Or l«* 

—S. ( 0 ( 1 ) (c). 

PENSIONS ACT XXIII OF 1871. 

- Afthetkhtf- Grant in emidenlim »f t n " 

right if tied m grantee—Suit in reifeel of. 

The deriskns of this Committee reported in L R- 4 * A- 
119 and L R 81. A. 77 show that the language oM* 

. Act applies to cases in which the grant hai w 
in consideration of prior rights vested in the P“* 
(161). {Lord Hrhmte). DEO KUAR » MAN KMJ 

4ML J. 272-6S*r. 48» 

-S. Z-Mmey payable by Gnernmenl in 

ngh.fn:ilege. fergniiite, <v tfilt ltt"*rlj fin""" 
Deikmukk-AIL'.viue payable In-Atlure ff. ,, 
The plaintiff alleged that he was the hettoWjJ 
mukh of certain turufs or districts; that as socb be* 
ancestors had tag been entitled to receive directly 
ryots a percentage equivalent to six pies in the ” 
that part of the revenue which was 
smaller percentage upon that which was assessed 1(1 P 
and certain other does. . ,. 

Those rights of the deshmukhs were, * the plain^ 
confirmed, or as the Other >*£< W*”* 


-of 1777. And the plaintiff alleged that «P 

year 1842 he received his dues directly bom tbe 0 • ^ 
that since 1842 the Government had «««{“*■ 
behalf and become accountable to him for “ 
mted fact that in tbe year «** * ^ 
settlement. since whkh the whole 0 M* " ^ 
receivable by Government and assessed upon ^ 
been a money assGsment. no part of‘be 1 # ^ 

afterwards assessed ingrain. Tbe qotfk* **, * 
the claim of the plaintiff, however it might W* ^ 
the sunnud of 1777. had not been brought ^ 

sions Art of 1871 by the alterations in i» 
subsequently took place. ‘ 

A prior suit proceeded upon the ak'*** *> 

the revenue settlement of 1868 . Theplwjff^j 
have claimed six pies in the rupee upon tbe V* 

the assessment, whkh then consisted wholly of * 
Government met that claim by a contentt* 
much of the existing assessment as might « ^ 

to represent the former grain assessment he .j 
ootyto the smaller percentage. T be jwjj . ^ 
question in the plainuff’s favour, and alo* w BU Vj & fi 
percentage upon the whole oi the it * 

upon the grand .inter alia, that by tW 
system of assessment his interest might h»v« ^ 
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PENSIONS ACT XXIII OF 1871-{d7W.) 

and therefore that it was equitable to allow him the larger 
percentage up-rn Hie whole of the then a**~ircr.t. The 
plaintiff'% claim in the suit out of which the appeal an** 
adopted that definition of hi* rights, and swgh: to enforce 
them accordingly. 

Hild that what was nayabie by the Government after the 
settlement of 1868 was *> payable out of the general bed 
revenue in respect of a righ\ privilege. perquisite. «* offitr 
formerly enjoyed within the meaning of S. 3 of the lVw,;.a* 
Act of 1871. that the suit wa, therefoec within that Act. 
and that the plaintiff M *eek hi, remedy In the proce¬ 
dure thereby provided (126). (Sir Jana I'/. fV/rr/c) 
VASUDEV'SaD tSHIV MOfUK COLLICTOP OF K \TN V 
GIRI. (1877)41. A. 119*2 B 19' 109 110) 

3 Sar 701-3 Sutb 391. 

-S. a/ m.Hff *r IihJ rittna. —J&ju*? , f. 

The expression "pant of money or bnd levenae" in S. 4 
of the Pensions Act i. interpreted to inchidr anything pay¬ 
able on the part of Government in respect of any right, 
privilege, perqui.ite. or office ( 160 ). (Urd HMtmu.) 
DlO KlJAR r. Man KhaR. (1894)211 A 148 
17 A I 06 7)-6 Sar 189 - 4 M L J 272 

- Grant *f m n,y ar ta*i rfu**t tmUrr/d t r f frmo 

Gownmint—Da\mukk—AllmraMf fayaWr Ay u 

—A blurt 11 

The plaintiff alleged that he w*, the hereditary drdtmokh 
of certain tutuf> or district*; that a, vuch Ik and hi, 
ancotoi, had long Ucn entitled to receive- dimity f rU n the 
')o<' a percentage equivalent to six pits in the rvpr .p fl 
that pan of the revenue which wa, a*.«„«d i» cash ; a 
smaller percentage upon that which wa. a,,c«<d in 
and certain othtr due.. 

Tho*e tights of the dfhntuUv, were. a» the plaintiff .aid. 
confirmed, or. as the other side pul it, repanted liy the 
sunnud of 1777. And the plaintiff alleged that up to the 
year IW2 he received his dues directly fnan the ryot,. I«i 
that since 1842 the Government hail received then •« his 
behalf, and become accountable to him for them. It was 
an undisputed fast that m the year 1 X 68 there was a new 
revenue .ettletiKnl. since which the whole ol the revenue 
receivable by Government and a.«e,«eil up a the rjot' had 
been a money a>w.Miwnt, no part of the revenue being 
afterward, a,*e**ed in grain The qw>iii«i was whet la r 
in its inception and original iluracler the dt*han.kh» light 
was not one within the ** ope and operation of the IWj. n> 
Act of 1871. 

The sunnud of 1777 itsited the r.prrentaiiofl « petitiaa 
of the plaintiff’* ance.tofs, from which •« appeared that 
whatever might have been the nature of the original right, 
the right of receiving thore hak» from the ryots had. at afl 
events for a considerable numler of years, been *u*p«j<W. 
that as early a« tk tinsc of Sivaji the halt, were re*umed 
Iry the Government of the day. and the Tab* of them cred 
ileil to the Government—that is. treated a, part of the 
gtnetal revenue of the country—certain fiud sabries king 
paid to the deshmukh*; and that that »y*tem. with wm 
variation as to the amount of the *alary OAtmcd during 
the time of Kuneji Anyrij, ami was in force when the 
coumry again came under the M a Jurat a rule. The plitioa 
of the then Deshmukh., to the Ptdiwa prayed to hate the 
old and supprevasl allowance, re*iwed to them ; staring 
however, that there was a depute between them and certain 
other parties as to who were the proper watandar*. The 
result was that the Pridiwj recognised the right* of the 
plaintiff’s anchor* as between them and the rival thimants. 
and made an order open the nuhayans and the kbot, of the 
villages of the mehab or turufs in question, engining then 
to cause the amount of thehaqonik Government jama- 
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JwndK Whatever it might amount to. according to the c^ta- 
£bed practice. to be paid by the rayyats to the petitioners, 
thru sons and grandsons. 

affirming the High Court, that the relocation of 
l *‘} n * u * r ' ** ,h< ^' h * a "as •" substance a giant 
ly him of parted hi, land revenue, and therefore fell within 
the terms of S.f of the Pensions Act without the aid of 
. • , 1 * a *'« f <* Rw*y or land-revenue, conferred 

»* a former Government (125) 

Uhatever the fowndatk* of the deshmulh’s rights 
was. the *unnud mu>! now be treated as the foun- 
-l.tmn of ibrwr tight, a, they exist (125). f.W Jama IV. 

( VASUOtV SADASHIV MoimK f. COLLICIOR 
Of KatnaCiri. (1877)41 A 119-2 B 99 (108 9)= 

3 Sar. 701*3 Suth. 391. 
'* milr A "~~ 

Md/ah /* was taken into the hands of the Government 
anil htkl A ha. .n or before the year 1880. and by a deed 
date.. ■ September of that year the pbintiff and defendant 
f-umalh made over to Government their proprietary rights 
•* i.m.rdrTai*. of receiving Kv 2.000 per annum as mail- 
, m prrprtuity It did not appear under what citoim- 
the mou/ah wa, taken into kha. management, but 
iicouUn.< kd^bfdthat the allowance stipulated for 
-d -rawed wa, «f the nature indicated by the term mali- 
kata. »✓.. a grant of a portion 01 the revenue in lieu of 
ptt <listing prcfrirtary right*. 

H.U that a ,uit f.u the recover, of the said allowance 
wa, rot sogni/al* b, tfce Civil Courts without the certi- 
fi.ate rrquiml by the Ifriskm, Act of 18*1 (161-2). 

h is at fi„t somewhat surprising that a property whkh 
has bm the sul^ct of bargain and formal grant should be 
«a hided from the rognirance «f Civil Courts. Put it 
cannot be denied that it falls within the hteral obstruction 
o the wunls Of the P«s.s«, Act.it i, -omething pay . 

f 9? rT Z m ' 1 " in <»I a right (161). 
UsrJ IM:0 Kuar r. Man KUap. 

(1894 ) 21 1 A 148=17 A 1 (17)“6 Sar 489- 

4 M L J. 272. 

madt ty Gatrnmm) in 

luwSSml frr-lr.,/ 

The anchor, of owe M formerly levied a toda gira 
>huk upcm •ertam vilbge* in the Surat district. In 1862 the 
Government of Bun,lay pi„*d a region, which de*cril>. 
edihepo.AMi.dthe Gara*ias at that tim«-. and which 
C«e them the option of re,»ming tk collection of the 
tamer hukk* fr-en the villages, or of receiving from the 
Gosernmeat allowance* of an equivalent amount, the 
GoverDmwtrnthat c« divcwU.nuing the further receipt 
of the hukk*. An arrangement of the kind described in 
that re-ofa'K* wa* evidently made with -Vs family, though 
Wore the year 1862. Payments of money in lien of the 
hukk mere made before that yea,, tk payments behg div id- 
ed into litre part, to three different kanck, of AA Gmilv 
and .VhimreM Wwg paid one-third. Tk payment, were 
r d0 * r lo death of M in 

l** 7 d ” <0n, "" ,cd ,he paynu-nt to the 
pUntiff.JA adopted s«i. though tk Government conti- 
need .0 pay tk two oekr share*. Since 186.? the Govern- 

“ ihwdc ^ collection of tk hukk from the 
ntup*. 

ment ol Bombay to recover tk arrears of tk oavtrent* 
bom ,k time of hi* father'* death, Ar/6 that the S!TeTal 
H to a grant of money conferred by the Britbh Government- 
t^titfeM directly and plaidy within the bnguagt of S 4 

V* 7 ' ' ”* lhi ' tht W Court 
rt p^tutetfd |r«n taking cognizance of tk suit (86-7). 
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Tint; '• >Ii* •“ t .r-Ttif ..f r»,»-y Ly ik 
BM'iit m*l -* li^Ii ’.'lih i It.lkrc- 

I • > 1 I'- :r p ’I .4 «k 

r; 

i>«« in !■-.]».i ,,f .. |i n.i'M- jic ckuly 

l-v tti- A<t. .i.'i :n n.t'nl in 1 «- ii* k'Vd ia i<. 
Kvii !• > 1 ' aiuii'- imii: iii «A- •' i|«- (*• nnr»ir‘ 'aa» i »4 
Mik'ly .i .• -uii l •• » . n |ov*l *• l«v ric 
CiM.iUM lil ••] • ■ • i-i.- ftit. 

Slit*) 'hhi-Ull UhIWMNMI Iivmmiji 
IJ oVhkSMi >r«i| II. : k \. '1881 81 A 71 

5 B 108 421 2) 4 Six 220 
Ss 4 nnd 3 uMhj liWnnw- 
M-iriii* •Fj Irii* iu -i* f.,‘f, — Ifflp.;khtr 


l>\ S. .4 n| * 1 * |\n-n..«« \. t ||. -rant i-f 

iikmicV |..h'.m-vi n*i* in S 4 ... K n ,.«V t« 

".wvihii * i t' ill • t| * 1 . i< ,.i i,I ihi (•• itrnirn" in irpnl 
of any light I- .i, .i-'■■..i <>n>r." It »4* jitd 

iImi ... 'i«Mi .)h-M kKai'erl toii-kstfW.* 

pv tn ni’li IV ili.ir i* in* «'ift ipfii gonad fa 

mi linii'in- il. I.HMiti.iK, : ,*! ^ t* It ..VtVrd ikal lk 
«'iil»'-< ik I'mim-h*. 1*71. «lkh incfaVihi» w*». 

,llr p..l It HI ||<l ill llti* ftxllTf idirtiu pi*>tK 

Hi'ic i* lit. n .i—ii. llx.i. f.it. r in •!. I in-.a;*- of 'k 

Act Mfm in ilk MteftilfM Nit. f«>r 

lk-*r Kuril, j. .wpfe ..;.|y «.* righ' <4 tk pMtr < ( 

!*«**"■). (Sir M at,n* F.. Smill) M vll «K *V vl 

\IO||A\MNr.|| ||\Si\i:|| <;«»VF#N'ONTO» BOMBAY. 

0881 81 A 77-5B 408(4212)- 4far. 2S0 
-Ss 5 and 6- M fi h b'm» 

<’/—'».’//■ •/./ 14 - Juri'Jnti.K iCi::l 

• ' ” 1 |t| |H • 

Win'i lie S. it :ary ..I St.ite fa a devki.-'iui «h..» th- 
rr-uiPjHii.il In' *K- Cm\>rn men* of a mum ;r--n! 

I> »'»*•>*• to ihr pnwi'fa*«vf »k Privior* .V* *•>' 

:>* Jg.iin«t I im. Hr w.i* mot with lk objection lk' birj 
tfpfl I" 'he pfWhirt*' <4 Sv 5 and 6 of tk Pm-i-r. An 
Midi a «uit Pa. not main'ainal.V. 

Thr Suli julp* twr-reW tk ni>iK'inn. iB.lr-.-pi 
rlinm- in f.ivnni <4 lk H .intifl. Tk Hi;* C. > |*.. n 
apfHMl t.f the clcfrittlmt. nn. r.ol hi. » In an '. ... i-.^l 
Ik Miit. Iiohlip; tha* ihr Civil C. m» v t . inc t- jT*' ri '.t 
wak a ilwlnr.nim ilii».«|v •« i*v ;ip.’ 1 v jrh|.ir. c *h- 
lialiilitv of Ihr G»»>rnn-iit "t.. i*i\ tk itt"i*ri' ik 

plaintiff.” 

//.// that tk II 1 

a.itlr tk tWrtrof lk Sul<)wV in ... f.«- 3 . f j •„,, .i ,j j 
•i.il'iiity of G •v.tntp it j P 

mu,,4 pram Ol4\ 0/. > \ .*HiKIM SHIOl 
SHXP.tR I.AL r. SFCRFTtfcV nr Si .T» tor |xni\ l\ 
Coi'xcir.. (1919) 12 L W. 311 571 C 156 

S.6-C tifajftuml -ntfAMfi r -C./.v. 

> v rdtrr. f 

An order m t>V> k tk C..|i -i.. r fri-trin; tk :i-in<iff to 
*>"il ' n *k Civil Court i* .iv jfrRt to a ^rrifio'e -r.'ier 
S. (i of the IVn.itH,. Ad. (/.r/f./'m.) C »NMT R.*0 
r. AN AVI) R \n '19091371. A 39'45)= 

.bb 32 *; 1 ? 11512 ''™ L T. 53- 7 A. L. J. 165■ 
12 Bom. L R 267-lie. L J. 281-14 C. WN. 310*- 
51 C 689* 20 M. L J. 164 
“ C#rt ** ta, o nn<!rr-Omi<.ion to cbtair-ni'Tri«a! of 
suit on pronml uf—Sait *eb< ; (tri- 

Bate—N<* li.'rrnJ. S„ C. p. C. OF lW-Olt. 2.' R. 2 - 
PKNSIONS ACT. (1929) 57 91 L J 160 

-—Ctriifet/t H*//r-Print;, w, ,p fatufmnt t, nit 

—jumittncY of. 

Some part of the pic pert) Krught to krttovercl in a 
suit coasted of land kkl under a grant from the 
Lrown 00 itrms which brought it within the Pensions Aa 
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PENSIONS ACT XXIII OF 1871 
'2.'of 1871). It apprared that after the judgment which 
•ii'p id of the principal questions in the suit had been 
'• i m l (nil jci'gmtnt was -u-pended upon an objection 

t r.o»ntifc' i’c had I «n obtained. Before the case was 
fiu!ly fli-p -«-.l of and tk final decree pa>sed, the certifi- 
oNai'.td and delivered to the Court, and the 
C«rt the.mpt* hell that the >uit might proceed. 

II,li that tk Court below came to a correct decHon in 
hi M-.ing(l9). 

It i.c-o cnle l that the suit ought to have been dk 
avi-e i alt. gdl«r a* reganU the pi« pert) held under the 
-ant. In auM nu .eitifi ate was obtained from the com- 
r en etwet >•{ the «uit; Itut tl.tir Lud>hip> think that tk 
C<«.rt. till,<igh up to a certain tin.c they had proceeded 
vwurTTtly »i’h--it otytfion with the suit without a cerli- 
kve. «v jw-'ik' in gwngon with the suit when it was re¬ 
ceived. Ik Statute says (S. 6) that: “A Civil Court other- 
•ix cooprtent to try it"-thi» Court was competent to try it 
—"shall take cognizance of any such claim upon receiving a 
certificate from soch c*4kc!(«. r When the Court received 
tk urtifc.ite il wa* k*nd to take cognizance of the claim; 
.•n I i* mv m* to thrit 11 r'ship* that fitw ing an eiivting s«it 
■ben it rr rived the certificate it might take cegniiiweof 
tlrrliim in that *ui< (|'» 20). (Sir MiHlifW £. Smitk.) 

Nawab Muhammad \zmat aii Khan r. Missi mat 
l.vltt Hn;t y. (1881) 91. A 8 8 C. 422 (4345)- 
4 Sar 310-17 P. B 1882 (Civil). 

Colit, tU to/tr— rr,il*itipn if. fiaJmg atftil— 
Stituiiff. 

In an appeal by tbe ekfrnsUnt in a wit for p»rti- 
ti'flin which the point was rabed that the want oh 
vdili ate undvr S. 6of the Peitsicms Act XXIII of 1871 
«a> alurtotk ..ition in it-p.ct of each of ike portico* 
"f L nd in which tights wne claimed, tk High Court 
•n -w»sl lk hearing ( f the appeal to be adjourned in otdet 
tonval le lk pUintifl.rrspoodrnt lo prveure a certificate, 
an-l I« Ik lespundem ptocuring such a certificate, dbrntf- 
Md tk. pp-al. 

T*e*V,isi.«..f tk High Court *H on appeal aftrmw 
U llri, I rd.ii,.. (UrJ (W//«».) CANPAT KA0P. 
ANvm. R -n (1909) 37 I. A. 39(44)- 

32 A 148(150 1)^7 M. L T. 53»7A.L J.J66- 
12 Bern L B 267 11C.LJ.281-14C.W.N. 310- 
51. C. 6P9 r 20 V. L J- 1M- 

— O'if,'t jkJ ifat if. 

A r.-mpticrt Civil Coot I is authorized under S. <» of tk 
r«n*xe»s Act « f 1871 to lake cognizance of a claim » 
it-pKt oT pnMOttf nod grants by Government of rronJJ 
n l-od-reTenve' wlycet rccsiving a certificate from IJ« 
. sithoiity nenticoed in tk Mdfal "that tbe cate may « 
so tried." Theobjevt sf this provision evidently it that in 
ca.es of confiicting titlrs. tbe Revenue authorities tbo« 
grant lo lk wKucxestful applicant an opportunity W 
adjw'icalioa of bis right by tbe regular Courts of JajWJ 
Ba it fipres-ly declares that "tbe Civil Court shall tj* 
male any cr’er or decree in any wit whatever by whicnin 
, liability of Gc'errrrcrt to pay any such pension or P» 
a* aforesaid is aflecte.1 .iiecth or indirectly 
(.1 b. Amur Mi.) Hakim Shian suxdar lal- 

SrCRETAkV OF STATE FOR INDIA IN COUNCIL. 

(1919 j 12 L. W. 311-571 c. 156- 

PERJURY. 

-Witness—Perjury-Summary proceeding for- a 

CONTEMPT OK COURT—WlTNESS-PEJURV- 

(1509) l9M.LJ- m 

PERMANENT BIGHT OF OCCUPANCY. 

j- (Sit ah* LANDLORD AND TENANT-PEW^^ 

TENANCY.) 
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PERMANENT RIGHT OF OCCUPANCY-UV*.'/) 
Acquisition of—Modesof-Heritability and | 

transferability of. 

A permanent right of occupancy in land in India i* a 
right, subject to certain condition*. of a taunt to hold 
the land permanently which he uc-«pr'. It i> a bniul*- 
right, and in sjmc place* it p.^-ibty may Sr transferable 
by the tenant to arranger. That pennons nt righ: of 
occupancy can only be obtained by a taunt by u-t. m.« 
by a pant from an owner of the land who happen* to hate 
power to pant *uch a right, or uruler an Art of tie I cjt* 1 
lature. (Sir JAh FJp.) NaIXypili.AI 'I skka\ Ak r 
RAMANATHan OmilAK. (1923)51 1A S3<89 90) 1 
47 M. 337"A. I. R 1924 P C 65- 22A L J 130 
19 L. W. 259- 34 M L. T 10 1921) M W. N 293 , 
10 0. & A. L. R. 464 - 28 C. W. N. £69 821 C 226 = 

4$ M L J 546 

Adverse Possession-Acquisition of right by | 

-Proof of—Quantum— Irum grant—Grantee under—, 

Ejectment suit against cultivating tenant* by-CLim In j 
latter to occupany light* in. Sit ISAM—GUAM IN— ; 
MELWARAM ONLV OK KUIHWARAM ALSO (WlYID 
UNDhR (1) KUDIYS’AR SV—Gk \NF YIX) 01. AND 
(2) MUWARAM. (1922) 491 A 286 45 M 586 

-Tenant-Arqui ition lif—4 Sa I AND 

LORD AND TllXAN I -I’lKM YNFNI 1 ► V WCA. 

(1923)511. A 83 (89)-47 M 337. ■ 
Chur laud within Zcmindary-Lessee of. 
““-Kijht of— Iea*e—Con*tiiKli<n S/t Hi NCAL ACTS' 
-Kent act X or i*5v-s. 0 

(1920)481. A 49(56; 48C 460 

Claim to -Land in respect of which, made- 
identification of. 

■- -Onus m mil Lf IJij'oj. 

The onus of pointing out that portion of the suit land in 
whi>h defendant dtim* hi* right of wiupjns) i* on him 

(35-6.) (.?«> tf/rWCWi.) CMUNDRyIyTI KOIRIr-. 
Harrington. (1891) 181. A 27«18 C. 319 '358) - 

5 Sar 481 

Finding as to 

-Fact or Ijw. Sit C. P. C. O* I90R-S. 100— 

Tenancy-Natiiri. 

Hindu Law Religious Endowment-Debutter 
property of-Creatlon of 1 ight by Shebait in 

- Va'idity of. Sit HINDU L-Y» — KtllCHJUS 

ENDOWMhNT-TFYIPIT-SHm-IT Ol-PkOPIRIV 04 
TEMPLE—ALIENATION OF.»r<\ 

(1923) 511. A. 83 (86-7)-47 M 337. 
Incidents of. 

- Purchaser of Unurt-Kighl* of. Stt LANDLORD 

AND TENANT-Pl K.YIANKNT TENANCY—iNCIDf NIS 01 
(1924 ) 621 A 160 (163 4)-52 C. 417. 

Middleman 

-- Right of. to confer or acquire righ’. Set PfRVA- 

NEST OCCUPANCY' RIGHT—RlOHf TO CONFER. 

(1924)61 1. A. 293f*>8>-61 C. 631. 
Plea of-Onus of Proof of. 

- S/t Landlord and Tfnant —Pirmanim 

tenancy'—Plea OF. (1923) 51 LA. 83 '89) 

47 M. 337 

Presumption of. 

— -Kudimira*—U»e of word, in tenant’s re-rip’s—Pre 
sumption from—Propriety. Set LANDLORD AND TENANT 
-Permanent tinancy-Presi mpiion or-Kuni. 
MIRAS. (1923) 61L A. 83 (99) - 47 M. 337. 


PERMANENT RIGHT OF OCCUPANCY-(CW.) 
Presumption of-<CW.) 

-Kcligiu* Endowment—Dehutter land of-Preamp- 

twi to sa*e of—Proprieiy. Str LANDLORD AND TENANT 

-Permanent tenancv-I’kisumhion oi-km. 
t;ioirs Endowment. <1923) 51 1. A 83 (97 8) - 

47 M 337. 

--7 T «^ fc bods—Proumjsion in cairof-Proprwty- 

l'*e of word ” Kuun.ir«- in tenants’ meipts-Sales or 
by tenant* to knowledge of ,,-mplr oftkials-J-.e. 
*umptMi from. Sit UNDIORD AND TF.N.YNT-PeR. 
M.YS4N1 TENANCY - PRESUMPTION Of- TEMPI» 

Lynds. (1923,511 A 83 (ICO)- 47 M. 337.' 

Rent -Abatement of-Tenant s right to 

-Agtranent txsbding. un«!et ,ny -ireum*!.,,,^ 

Vu.Klitj of again*! aUsHon purcha*cr r.f tenure. S# LAND. 

L««D and TEXaNT-P ermanent tenancy—Kent of 
-abaiement of-TenanTs right T". 

(1924,521 A 160(166) 52 C. 417. 

-Encroach*** illegal by third perxms-Abatcmcnt 

4 Sit LANDLORD AND TENANT—I'hRM.Y- 
NENI 1 EX.lXCY—RlM o»—AB.Y1EMINT OK. 

(1924; 521. A 160(164 5) 52 C. 417 
Right to confer 

< - **•<• or — Eight 

.4 fai’ilitu -i ri{h tj lill.r, 

Ir lim-, 1 . atoskaiir ha* no more po*ti t«. con( n 4 
right of «>«pj(K) <« a uiyat than a middleman would 
base and in Bengal a middleman cannot obtain as a 
mi.all-nail a right • f o cuoamy in himself, much less can 
be«reate in hr* tenant a right of oceupancy in lands held l»y 
him as a middleman. (Sir JAh Ed?)- MlDNAPUK 
/» MINDARY Co.. I.ID. f. N »RESM N.YRAIN ROY. 

(1924)51 1 A. 293 (290)-61 C. 631- 
26 Bom L R 651 ‘AIR 1924 P C. 144 - 
36M L 1 169-20L W.770 23A L J.76- 
1 1924 , M. W. N 723 - 80 1 C 827 - 29 C W N. 34 - 

47 M. L. J. 23. 

Ryotwarl Pattadar-Under ryot of-Clalm by. 

- frnmmftir*—0*m$ e/ p rtv f. 

In a suit 1-y a Goeernment pattadar of attain garden 
and dry ewl natcd lands in a ryolwari tract in Madras to 
ejM the difendaiits. the prt*on* in ,^*e**i<«. of the suit 
lark as Umg yearly tenants wbo had received due notice 
to quit, plainiirt's title was someded. and Ihe node 
hj whi h hr pirported to te minale the defendant’s tenancy 
was m di*p»'e 1 ; it was aly. admitted that the defendants 
k»d-mkr.ifn« from, the plaintiff; and to resist the 
plaintiff’s (him the defendants set up a peimancnt tenancy 
or on o'-np.isj right in tbefwhcv HtU that the burden 
’jy on rbe defendants of prosing the existence of their 
permaner! renarwy s* wtujunry right (M S). 

If this (permanent tenancy or orcupancy right) was not 

f'taHM> , dtl*« the defendants most fail. and. to ado* the 
lanf-ge >4 S. 101 of the Evidence Act. as the; defendants 
•ere U-nd to prove tbeexhtence of their permanent 
tenan y or ocnpancy right, the burden of proof as to it lay 
on them (8a.) 

In s^h a case tb*pbin’ifr has only to establish his title 
and netil n* abo negative the defendants’ cUim to 
permarewyfto.) 

Perm;n»nfe is no- a universal and integral incident of 
an ■r'er-rjetf’s hoHing; if claimed, it must be established. 
Tim may be date b? proving a custom, a contract, or a 
title and possibly by other means (86.) (Sir Linnet 

SCTl’RATNAM AlV.R >. VENKATACHAU 
GOUNDAN. (1919)471. A. 76-43M. 667(676-7)- 
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PERMANENT RIGHT OF OCCUPANCY-<CWA) 
Ryotvran pattadar -Under-ryot of—Claim by- 

18 A. L J. 707 27 M L. T 102 11 L W 399 - 
22 Bom L R 578- 1920) M. W N. 61 
561. C. 117 25 C. W N. 485 - 38 M L J. 476. 

P r.vf <<f. 

haimiif. a (lOUiniiH-m pjiiaildi nf iat« g.uJet> and 
dry <u|tiut«l land* in a ij.«n.nitrail in Madra* md m 
tfs ilk defend ml*. tl«-|*r»«i* in p^*e»i<,a of the land*, 
•.a tin- ground ili«l they n. rc .ml) yearly tenant* am! that 
ihi-ir Urun > had !> n Kiniiu'nl by adwtWic lo quit. 
The iUcmlaul> lohU-l Iht Miil Haiming tohave a po¬ 
matum tenant y •* light o I n.\wpa*ey in Ik mu! land*. 

The i-vidtme 'honed that the defendant* bad been in 
|)i.«H'"ion for a very h*g period at uniform rent', that I bn 
had reclaimed the land* and ma«k *elK in the garden 
laivU. alienating li. in rim* t.. time well* and land* aiu h«d 
lo them, and llt.it they had cnliivateel the land, with oops 
of their own • hnkr. 

H,U, that thc.leferwLint* lud di*. harped the one* of 
proving that Ihcy had perm.nenl o.cuparwy right*. (Sir 
iM'ifHtf J< nhni.) SHI RATNAM AlV.\R t VENKATA- 
CHAM GOI’NDAN. (1919)471 A 76(84 5. 86»- 
43 M 567(576 7)-18 A L J. 707 27 M L T 102 
111 W 399 22Bom L R 578 
1920 M W N. 61-25 C W N 485 561 C. 117 

38 M L J. 476 

-/W u t< kill 

m! an Mat,—Punka* .-/ AWr;.«rM nfkh *y nadir- 
> I'lt in/.tali in .ft,i tilf—Etidi ntia rj taint tf. 

iVrinanemt' i* not a univ«*a| and integral iacifal of an 
under runh4ling. If cUirwd. it mu«t he e*tahli*kd. 
Thi' may In done hy proving <u*tom.<ontr*t ora ti-lc and 
|Wdiy Ity otlier mean*. 

Thv hi'I respondent wa* the owner of a one half share of 
an relate called the Uhinna Pannai e*atc. and wa* ryot- 
w.ui pattadar of one-half undivided dure of that e.tate. 
He brought the *uit out of whi.h the app*a| aro*e to 
Ot.iNrvh hi* right to have all the land* Within hi. title 
partitioned on ihe footing that the appellant* a*a c** 
mwnily of cultivator* had not acquired the permanent right* 
of occupancy which they claimed. The appellant* admitted 
that the* respondent*' predevc«*or<in title had t*en 
regularly receiving fiuv i;.umiik.';j*i for hi* *haie of the 
land*. They rai*ed no obpretien to a dithion Iring effect- 
cd in te*pevt of the dry and rain fed land* with* the 
respondent*'title. Rut they maintained that the wrH 
irrigatevl land* am! palmyra* *uuM l>e evludrd f„«n the 
partition on the ground that in re*p*ct to all of them the\ 
were permanent tenant* who had acquired k hw- occopa 
lion the Ktnliuarani »fth.»*e und*. « u bjev( only to the 
payment of a fixed annual return a! sextain specified rate* 
The appellanl* *■ i- -*I i.. *h-.«in K lilt* el*e than that 
they had remained in undi*turl*d pu^'i-yi of Mine of the 
land in question for a long perfftl at a mo* «r k.* uniform 
rent. They did not attempt to prnv, anv iu*U<n upon whi h 
they JoomUnd their attempt to pc<«e a contra*, comp^riv 
failed. The alienations on which they foarxl all turned «t 
to lie of comparatively recent date, and not of *ufh a kind 
a« w.kiI I ordinarily be bright lo the noth* of the pattadar 
n> they did n«4 m mo*t c*» involve anv charge of renano 
mU that the onu* lay on the appellant* of p-oving the 
existence of thar permanent tenancy or occuparcv Ti-ht 
and that the facts established in the case were in* .6 k ir 
to discharge that onus. 

H.Uaha that the f.ict that in the half ofthea/eea 
rannai which wa* not claimed hy the reswodents some o' 
the appellants actually aiquired the AV/rjrj.: 0 f the land 
while not conclusive, militated agains their claim- (Leri 


PERMANENT RIGHT OF OCCUPANCY-(C^.) 
Byotwari pattadar-Under ryot of-Clalm by- 

ic-u.) 

SJwvm.) SlBRAHMASVA CHETIIAR r. SUBKAHMANVA 
MfDALlAR. 11929) 561. A. 248 = 52 M. 549= 
33C W. N. 734 - 31 Bom. L. B. 830= 
30 L W. 30-1161 C. 601 = (1929) M. W. N. 661 = 
A. IB 1929 P. C 156-57 M. L-J.l. 
Tranafer of. 

- Validity. 

A right of c«upaiKy cmnot be transferred (30). (Sir 
ffhtjrJ Cart.) t’Ht'NDKABAll KOERI t. HARKING- 
TON. (1891) 181 A. 27 -18 C. 349 (353) = 6 Sar 481. 
Undivided share of estate. 

- A‘i ( tl if <an it iUfHirtJ in rafftl cf 

A right of ocupancy may be acquired in respect of an 
undiv kkd share of an e*tate (168). (Sir Barnn Pw*k.) 
jARniNE. SKINNER 4 CO. r. RANI SURUT SvX)NDARI 
Dfbi. (1878)51. A. 164-3 C L B 140- 

3 Sar. 847-Bald 168 ~ 3 Soth- 650. 
PERMANENT SETTLEMENT. 

- Adman ,u jpimil - Stattmnt Hat matt rnr/ 

" fUftd f*r ft nidi"-X,4 nut admuutn. 

The qwe*tion was whether the plaintiff’s estate in which 
the wit land* were 'iluated. had been permanently settled 
a* alleged by’ the plaintiff. As against the plaintiff’s case, 
the Government relied upon the schedule to a partition deed 
to which the plaintiff, his co-sharer. and the GovemtMfit 
were panie. in whkh schedule it was stated that the plain- 
tiff’s share wa* * *cttled for periods". 

Udd that the word* "settled for periods" could not be 
taken to be an admi*sion that the ^tlement was Ji ;W. 
(Ltd Pkillim u.) NARE5H NARAYAN ROV t. SECRE¬ 
TARY or State for India. (1923) 501. A. 121 (132)- 
50 C. 446(458 9)*A. I B. 1923P. C.l- 
(1923) M W. N. 511-32M-L T. 162“ 
28 C. W. N 453 - 77 I. C. 1048-45 M. L. J. 444. 
-Kengd. Bchar. and Orissa—State of. before Perma¬ 
nent Settlement-Mode in which they were administered 
prior to the introduction of that settlement. (Mr. Ptmbr- 

t nLifk.) Kaia Leemniwi) Singh Bahadoor r. 
Government or Bengal 

(1855)6 M I A. 101 (107-117)“ 1 Sutb. 248= 

4 W R. P.C. 77-1 3ar. 60S. 

-Grant by aemindar before—Validity against hn 

*wcce*ccs of. Stf Madras Reguutions-Pervianent 

settlement Regulation of 1802. (1875) 25 W. B 3 

-Inheritance-Family usage of. applicable lo estate— 

Effect on. Sft HINDU LAW-INHERITANCE- CUSTOM 
-Family usage-Plrpetual Settlement. 

(1872) 19 W. R. 8-2 Soth. 744(746)- 

-Land whether included in or not. (I) EVIDENCE (2) 

Onus of proof (3) Question as to-Fact or law. 

- Sn Bengal acts-alluvion and dilution 

ACT OF 1847-Permanent settlement of 1/93. 

(1902)30 1. A 44 - 30C. 291- 
-Service tenure-Nature and incidents of-Effect on- 

Stt Service tenure-nature and incidents of- 

PERM ANENT SETTLEMENT. (1882) 91. A. 104 (121) = 

9 C. 187(20* 5) 

-Tenure created before and subsisting at time of. <* 

created after—Evidence—Hereditary Jagkirt tenure. Stt 
Sales of Land for RD’enue Arrears ACT I of IWj- 
—S. 26—Decennial settlement—'Tenure created 
BEFORE. ETC. (1870) 13 M. L A 438(4556). 

-Zeoiodari—Permanent Settlement of. Stt ZEMIN¬ 
DAR l-PERMANENT SETTLEMENT OF. 
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PERMANENT TENANCY. 

—-Alienation if an. Stt WaTAN-WaTAN UNDS- 
ALIENATION OF—PERMANENT TENANCY IF VS 

(1923) 501 A. 255 (258) =47 B 798 ( 801». 

PERSONA DESIGNATA. 

--Of-Tfct. Air JUDGE- PERSONA DESIC- 

NATA OR. 

PERPETUITY 

—-Apwmenl to give land free of rent whenever mair- 
M-Vahdily of—Enfocfcaliditj of. Set I.ANI^-AGREE¬ 
MENT TO GIVE. ETC. (1920) 48 L A 376(380 ), 

-—Annuity-Charge on MM in re^t of. foe grantee 
and his heirs-Validity— fcnfortealibty again*t grantor'* 

successors. ^, Compromise-Construction-Annc 

,Tv - (1918)461 A. 64(68 9)^42 M. 581 (585 6). 

-Emg/iii /j:< of—huHu,m fmfu of. 

^ whether upon thegrounl of pul*H*y tlx. 
fcngbh law of pRpMMjr outfit to te eitcndrd to India. 
Hhl < h the character of the la* of gifts there xt». to 1 
under unnecessary (, A). Ufr.jMtic/ iVillu.) Julies 
DKOMOHUN TAGOkl p. GANFNDRIMOHUX TaCO-I 
(1872)Sup I A. 47 9B L B 377- 
18 W R. 359 »3Sar. 82 2Suth692 


Grants, at „ H , n,p*g 
m,Hl I’ntHMt—Proof of. 

In a case in which the defendant alkpd that he held the 
jutl village, which was inclu.led in an Oadh tata* owned 
* Ih« plaintiff, from 1826. or even fro* 1818. „*!„ 


PLEDGE-(CV«tf.) 

32 C W. N. 1146= 111 I. C 240 48 C L. J. 415= 
A. I R 1928 P C . 219 

'O 'har« 

tX ^P^l^-kccoverj of f^fc share. by 
W"** of—fcaecutton or Fresh *uit C,, m.. 

pany—Sharis of—Pudge of. ^ C0m ’ 

(1924)52 B 137(142 3)* 49 B. 233, 
7 — **** Wrf-Mut /.. tkdfc, 

'tiamtJ o, jp* ■'> <0.1 /.* u!t—Pr,tj. 

" <**'«' f ud.JiZ. 

A Mitt mi mttttury tm fait of. 

*n**«d 

M J h T ?hf *** "■»* *• 

Z'mSZiLZL r V' *'•'*"*'.moreihan 
that mere orcwm-tance. for. when the terms of the a™* 

v ui,f p |jin,hi ' »h« 

me r.au ail arrived it was (unlr>> (hrn i«|„ . 

*•+, u-*u.w.„, waLSTiSTSS ' 
[ SS£,‘EJ."d3; r k :* a '“» i •» •►.< >*. 

and. if th>) n>*.c default , n having them agent in tfe 

izra:^,',T w f' ,kn,ih ' ... 

ss-w >*««« wi..i, 

e.lrv, Iben mlcened. Tk. jarlK. «k- pMpI j, tM|Ilc ; 


SEE 2E! * * "*« •»!■*.- fr* '* ■* * •» II <Wr jt.: 1 


, . • ;.* m ine 

In swh a caw. if (heir agent was not 

vMaonse, ms auegaiM. (9VJ. |W I ** »**« had <*c there, it .imply i, * if " 

KOHUN SINGH p. ThaKUR »"» <k «* everything aluot the sale U-ine ih., M -h 
(1M4) 12 I A 52 ■ 11 C 311 *»•■ * - .<« ..f ^ ^ 

4 Sar 690 *** P''« <«**«» arrival That J! 

to give, (ret of rent whenever " **< 10 .** *?“ wi arrival. the re - 0<> 


i- .. """ «*wience asieiwctd by 

him was not soffiaem to establish his alkga.i-m (59). (£*3 
FiltCtra/J.) TllAKUK .. " 

Surat Singh. 


■ v#v I# • 

—Ijml-Agreement to give, fret of rent whenever " *'** 
^•iftd-Validity. Su UND-ACRKMIST TO civf. aKt ^l 
nc - (1920) 481. A 376(38Q). imMXK 


- there was no 

■^-i^^r^L roKUR - 

(1870 / 6 M j. 271. 


n- w ---- I - -• nwirn M| 

—-I-and-Grant of. in perpetuily-Agretment creating ... , , , U870) 6 M J. 271 

—What amounts to. Stt LAND—PRESENT ESTA1L }.Tf . , ^*' t * si> hfl^irt u himulf..iy rt , H . 

(1920) 481 A 376 I “ h*hl,i r *f m*. T 

- -- «... . •(*<*** ' 


(1920) 48LA 

-Peniion in-Grant of. Iqr treaty between toTtreign 
powers—Issue—Heirs—Meaning of. Stt INTERNATIONAL 
AGREEMENT- SOVEREIGN POWERS - TREATY IET 
WEEN. (1889) 161. A. 176(181 2)- 17 C 234(243 4'. 
--Pension in—Settlement by way of-Validity-Pri¬ 
vate Individual-Contract or treaty between sovereign 
powers—Settlements by-Distinctioa. Stt MAHOMEDAN 
Law-Pension in perpetuity. 

(1889) 161. A. 175 (182) = 17 C. 234 (245). 

PLEDOE. 

---Accession to property pWge.1 during period of pledge 

-Pledgers right to. Stt COMPANY-SHARES |N- 
PLEDCE OF—ACCESSION TO ETC. 

(1924)621. A. 137 (143 4) = 49 B 233 

T-Company’s shares— Ilttlgc of. Stt COMPANY- 

SHARES IN—PLEDGE Of. 

~~~—Import,r tf givdi—AJumtt to. (», fur^vi of hi 
,r * , '—Goodl of imf.,t,r fU«J /« |h/«cw of 
‘ 7 Jg* *t 1*^1 h tirtmt ,‘f-Prttmmft,.* of-proof of. 

When monies are advanced to importers for the purple 
of their trade and the goods areplacerlin (he g,,town ,4 
[M lenders, it would lx an tacetdingly likely coorseof 
Jj“in«s that the goods should be regarded fcsecaritj for 
!“ “ tlnc « “<*'t*' l«*n should take charge of or 
7 “ y t ri i , * k «P control over the rear,ration of the goods 
wdjhouW reduce ,he advances cut of the proceeds when 
If u, however, an arrangement which, though 

Jl8 


uCr .^w s 

comes «, wh , ini ** **■ 

“T - "* ll “ '‘•"■•IS)''' " 

°' e —■ (>».) liirroT^ 

M» W Jut. T , /Y ^ ‘"'*t if /W 

A. the owner of ceriain baits of 
to one A to he held by him^ n Jaddan T"?* ' h<m 
At the time of the said entrustmS* / J- J* wbo, » , nan. 


3475 


THE PRIVY COUNCIL DIGEST 


PLEDGE - C :>J.> 

ami in tlw liaUt »f panrh of c«too so pldg- 

clw|„n .•> In-.Si-p -•! «»J them in thcOMoeol hb 
liu'inw I- a'ing in .im-ini *uhw vm to over hb liability 

to the1: mk -i r:*c * iMiming .<bo cwtui !w the cyteo 

M*»itlKliann. Tlw Bank did «■< b--»cvtr. know that i 
was i.ui)iilg any Umiw ** !»»! that of a Colon mttduat. 
though a nun in tl.ru employ. nh<-r duty it n> Jo oUaia 
inf.. <>i iM I 'oak rtlutndio dot u+mm, 

Ut «lio «..» found Ji» haw Iwi in p.r.arf*l.ip «i h /. ot 
in lolhisino uiih him. Lien that L ua» al<« earning on Jfcr 
hu>in. «• of a «jH-fvMHnun. Immediately ahm theen- 
ini'tmcit t- l»iii«. /. pledged the gw a*' with lb- Rank which 
were atforiiigiy |>! > «d in the Uanlt» tmlndy. Sometime 
after, / *old the Uih-* pledged with ibe Kan* -nd they 
ivfrc auirtdinglv Ik the Kink to/, or hK nr. 1 *!, 

without notKr of any claim li)-nr other person. It was 
found that no claim w a* m ule by .1 to the good* against 
the Bank klotf the p«l‘ I”'** 1 nl ^ hand*. In a 
suit by .1 Iwought again*t the Bank and L and claiming 
delivery ot the- UUfs entrusted. or. in the alternative, pay 
ment of the calm of the- *aj I Irak-*. and. in the event o? fat 
king hi'U that he »a* n*-t mtilM to any >i*h mief, ihefl 
asking th.it hi* tight* should lx as.ertainnl ami declared 
that i*. that the Hiuri'ies deputed by /. with tl* Bank 
should I- m.ir*liallrd in hi' favour, held that the fact that 
the Bank putnl with the cotton to o'to the order of / 
without m«kc ..f any claim by any other per*«m afforded a 
complete defence to the suit. Used M+tufkn.) Bank 
O t BOMBAY *~. MANDLALTHACKERSAY D\SS. 

(1912) 401. A 1 37 B 122 -17 C. L J. 146 - 
17 C W N. 358 -15 Bom L. R 1 - 12 M L T 616 = 
(1913) M. W. N 29 - 24 M L J. 176 
POONA CANTONMENT. 

- See (\\KTONMENT. 

POSSESSION. 

ACTUAL POSSESSION. 

ADVERSE POSSESSION. 

Constructive pursfsmojc. 

CR. P. C.-S. 145—Proceeding »or possession 
under. 

met.\R.uION OT TIM E AND CONFIRMATION 01- 

sun TDK. 

Decree tor. 

Decree svbseoiemlv k» versed-possession 

UNDER. 

Evidence of. 

Exci.usiit: possession—W mat amounts to. 

Exclisive POSSISSION ot piece OF WATER LYING 
BETWEEN TWO EM AllS-l ROSS SHIS BLIWEEN 
OWNERS OT ESHTES FOR. 

Finding as to-Fact or law. 

Forest land. 

Formal possession. 

Gift. 

Joint and slpar ate estates—Exclusive possis- 

SION OF. 

JUNGLi: LAND. 

Lawful possession - Prot ection of apparently. 

Lessee—Dispossession wrongful by lessor- 

remedy IN CASE OF- 

LONG POSSESSION. 

Masiex and servant—Servant—House appro- 
priat ed to a—Possession of. 

Occupancy. 

Order for. deciding nothing .as to proprietary 

RIGHT. 

PHYSICAL POSSESSION. 

Portion of land-possession of 

POSSESSORY TITLE. 


POSSESSION—(£w/d.) 

PRESUWPIION IN FAVOUR OF. 

PklSUMPlION OF TITLE FROM. 

PRIVATE OWNERS—DISPOSSESSION OF ONE OF. BY 
ANOTHER—SUIT tor possession in CASE OF. 

PROPRIETARY POSSESSION. 

RT.AI. OWNER—POSS1SSION OF. SUFTICIENT TO IN¬ 
TERRUPT ADVERSE POSSESSION. 

KENT—RENT-PAVING LANDS. 

Revenue settlement. 

Statutory pe riod-possession tor less than. 
Submerged land. 

Suit tor. 

Si MM ARA SUIT TO ENFORCE CLAIM TO. 

Survey proctxdings-Omission to intervene 

EARLY IN. 

TlTLF. 

Trespasser. 

Unconditional decree for-Cl.aim in Courts 

below FOR. 

Water lying between two estates-Exclusive 
POSSESSION OF—CkO?S-Sl'ITS BETWEEN OWNERS 
<>F ESTATES FOR. 

Actual possession. 

- 1 bangc in—Ab^eiJte of—Legal right— Change of- 

Pu-'iliility U. Set Legal kight-Change in. 

(1879)61. a. 63. 

-Formal po-rcision-Phyical povse*sion - Meaning 

•4. See LIMITATION ACT OF iWR-ART. 10—PHYSICAL 
POSSESSION. (1901) 281. A 248(255 6)=>24 A. 17. 

Adverse Possession 

- Set LIMIT-ADVERSE POSSESSION. 

Constructive possession. 

-Potion of land—Po<»e'>ion of-Coortructive po«* 

-km of whole if and when. See POSSLSSION - PORTION 
OF LAND. 

-Presumption of. in favour of tie*payer-PropoetJ- 

See Possession—Trespasser—Constructive posses¬ 
sion IN FAVOUR OF. 

Cr. P. C.-S. 145-Proceeding for possession under 

-Prelude irdinary to regular suit for decision of dis¬ 
ced title. See C’R. P. C. OF 1898—S. 145-PROCTED- 
INGS UNDER-ORDINAKY PRILUDE. FTC. 

(1861) 12 M. I.A.1(»)- 

Declaration of title and confirmation of-Soit for- 

-Evidence in*u6cient for declaration of title— Decr« 

in e#e of—Form of. See TITLE—DECLARATION OF, AND 

Confirmation of possession. (1872) 19 W.B. 1* 

-Oow on plaintiff in. See TlTLE-DECLAR»TlON 

of. and Confirmation of possession. 

(1872) 19 W B-l 

Decree for. 

Encumbrances created by jitgment debtor- 

INDFMNTTV TO DECREE HOLDER AGAINST. 

-Provision in decree for - Effect - Rights of pad* 5 

on. See PARTITION-DECREE FOR- ENCUMBRANCE- 
ETC. (1926) 24L.W.1S9 

Immediate possession of some items and poss* 

SION OF OTHER ITEMS AFT ER ASCERTAINMENT 
THEREOF. 

-Decree granting -Eaecotion of. as regards forntf 

before ascertainment of latter. See PRIVY COUNCIL- 
APPEAL-DECREEIN-EXLCUTABIIITY. 

(1870) 13M.LA-480(4»> 
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POSSESSION—'C ,-HfJ.) POSSESSION^r^) 

Decree tn-{CmU.) Evidence oMf^j 

PAYMENT DIRECTEI. BY. .is CONDITION Of tKCUntT — -Kthtfijat, - Wf _ 

—-Deposit into com' »•#— Xec»*iiy — Paynml l» ik- .l»v«/|. 

J"."I- Av DEOIE-hK N«* * I" P -wri t Tie pfart* m in evidence a 

SESSION—DECREI FOR— PAYMENT DIKE! 111> K\ HC. rt oi Kaln-lu*. . Cfeilta*. ami irv.inl* The 

(1924)611 A. 236(240) 48 B. 404. SaSj,, r ^riW,h, m a* mere paper trails 

-Mortgagee- from p'aintiff |*ri>ir todnirr—|V-po*it In * **•*■*■* »* PWe Ihtni- 

-Effect of-Brnefit of-|V|.on* entitled t«»-Withdrawal ^ ", ** , »**'" »iib«*il proptt oral witfmre if- 
friedslenl by him ->il»M^ucnily ►» defat riche ■•( <« «.f— 

Deposit subsequent by il, i pn> n-KA^t. Sa DtCBiF— , * *" Bljn > o( «»1 cvidme 

POSSESSION—l>FO<F! Rip -PAYMENT DWCTTD Bt. •*■) «< them were 

ETC. (1924 51 1 A 238 .'240 1) 48 B 404. '*T A J '’ * * 1 ’” " J * ** »* l»" •" 

. .* ‘^ :**" «w i-a I, ,hi tlt-m .1* in 

r pit-a to mii? .f ait ri.i- >i\ -Paytonl for that the, »,r. eh«.»> they did not 


--Morljjajse 0 ptM to *ui 


by-ki s ht of-V.il,.uv .1 DmU-BWIStIDei- r ^hBwbimpKiamcto tint* UsrJL'tJUr.) D|NO. 


Decree fok—Paynesi diricifd b\. eh. 

(1924 51 1 A 236 240 48 B 404 

Ryots ok Tenants—possession or-Risi uvaiion 

IN |i(C>EF AS TO. 

--Scope of—Incuml* true* ,\>ij.nl/ /r/r-patni c , , n t 

«d ftn/tnlt /iKK-.iuihi if com. .WlMfRFt — 
POSSESSION—DECREE FOR— Ktl.I'OR liNiNTv 

<1676 26 W R 93 

Validity op—pi untief wrmun Tnu-Srirtr. 
—■ContcMingdrLfdanl *itk pvr-vfy title — Nm 
contesting defendant with titk—\ -Hero >t I’.in.n oi. 


MOM t HUHDURaXI : . RkO|0 Mmuni CHOHDHkANI. 
J 9 ? 1 291 A 24(36 71-29 0 187(2011- 
6C. W N. 386 4 Bom L R 167-8 Sar 224- 

12 M L J. 83. 

-Pat.ah. Air I'AITA. 

- M*; HH<t - K. fi ft, ,y-f V», 

A pafrr .«m ha* aU aud-wity malic a judkal in- 
r * “> P»*r**i*«. anil hi* i.|Mt. nude in cwn*c- 

T*"' * a^tHlOl pronto'iu him. . .Ai.klKr of 

|* '*«•*►•( .*>) (.'/• k'l.knJ <•. , *. I t IICNDKABATI 
K«Hh|r. H\kk|\C.lON. f!89l> 18 1 A 27 • 

18 C. 319 (358)-5 Sar 482. 


conteitinj; defendant with titk-Iptra nt b.|n»*n plain 18 L- 319 1358)-5 Sar 482. 

liff and. to divMt wit pmo rty-Dt irv ha .-P>«a«kiaD*|| Valwef. &/.h MASH ACCOt K1S 

Mrength of. Set EjFCIMFXI Wn-flUtU ,x_I -POWMNC. (1881» 81 A 143(150)- 


Pl.AINTIF F WIT 110(11 Ti l I F. 

(1866) 10 M I. A 511 f528 9j. 
Decree subsequently revcised - Possession under 

-- to fitM «r WMgfn/. 

TU appellant olAained a d«nr from the High Coarl ota- 


3 M 384 (392). 

-i*)ma*h a<count* ami piKtoling- Sa I’YMASII 

tCrOCNlSAMi Pt Mi'll PMOCTFDINCS. 

- Rent and loenwe r»*ript». Sa RENT KFCFIITS. 

(1869) 13 M I. A 181 (197 8). 


I*»hing hU title as again*! the ffpomUnt* to a rctrnw^uy. - tout* AVptf/j —Entry t< ww. m — Piymunt of 

ing eMatc. and »uln*q*.ntly oliiinetl p<"H»*i.ai of tk «*• | 

late in CNCMioa of tbt n That «Wrt* -a* * .'-..j ntf- m Lb Mceiloe to ihriw 

ly revenedliy the jM.lpm .it of the Privy C.«mil a a] the lw «Lv C..v«inment InwL*. and it i* fooml 

lesDondcnl'weieinpur-uawr then-f npUedin |>.w*vion ,hal he hi* al«i). paid the Go'unn-nt .»"c**nient in m 
of the eMaie in di-|»»tc. In «h- i-ietval. «h,| c the .pprlUt P" 1 •* <rtlj ® '»***. ‘hougli flat may not be evidence of 


»av in DO'VfMon. the appellant *a • c -Itoi uf»m lo nay. ami J?*- 
dklinfact piy, hfp** im» for mun.i rr«ir«e ami 

other charpv ..i «pM dbe e h U mlwawdfc h ** 

Iheviine manner a* (!<ounn:«nt re«ensr. On a qw*akm 

ari'ing x* to whether the appellant «a» HMitlrd to rnmn - 

from the re*p*.n-hm* «hr amount -o paid by him. thr FOR. 

Jodgei of the High Court held that the appelant, tbwgh _ 

in possession under the dtvite of the court was in “ nrong 
ftirpoMe**ion." __ 

//f/d. that it a some \ hat strong thing c. hold that 
the appellant when he pail the Government rtvtiwe «a* in . _ 
wrongful po*««v'ioo (163). 

The appellant wa* in righi'ul po u**i. n at the time, lie 1 


title, it i* very MfOg «»idemv of po**J»*i«i. DtVAJI 
Co\ All: GODI BHAI GtiDBIlAI. 

<1869)2 B L R 85 P C. (951-11 W R P C. 35-* 

2 Suth 208. 

-Revenue vttlcinefit. Sa RHEVPl—Smi EMFNT 

(1871) 14 M I. A. 289 (305). 

-Settlement revxdv Sit SETT LEM F XT HI CORDS. 

(1924) 881. C. 149. 
——Survey - Surrey award - Serve) map - Survey 
Ofccer * rtpom—Survey proceeding. Sa UNDER EACH 
OF THESE HEADS. 

-Tluk Alu*ra—Thak map. Sa UNDER EACH OF 


His in pOMCWioa under the authwity of the highest court 1HlSE HJ ADS 


in India (163). {!j»J \Uou$t<*). DaISHINa MOHUN - ThakUa map-Thakbe-t procwline. Str UNDER 

Rov Chowi hry t. Saroda Mohun Roy cho»i hky each of these hi ids. 


(1893) 201. A. ICO -21 C. 142 6 Sar 366. 
Evidence of. 


Exclusive potiession-Wbit amounts to. 

-Jam tni unm ( t'lelei — Dn/m tivn. 


-Collector's award — Value of. TITLE-fcv. P'W the phrase 

dence of—Collector. lbf «»* 

--Collector's books—Entry in-V;l>re of. S/r TITLE— joint family atoe occupies it. that by itself afford'no 

EVIDEN'CE OF—COLLECTOR'S rooks. evidence of exJu*»t* of other interested nembtu 

(1882) 9 M.I A. 303 (323) and (1919) 47 I A. 57 (70)- family. Umwrnpied sole possession of smeh prorLny 

42 A. 368 (380IX i ««boat more, men be refened to the lawful title possessed 


(1866) 10 M I A. 611(535). 




THE PRIVY COUNCIL DIGEST 


POSSESSION-^.*/.) 

Exclusive possession-What amounts to-{(Y*/) 
l,y iltr join* Well r l»» u-e the jint and cannot he 
regarded a« an «>f a right to hold it a> *eparate. 

mi j' t<» an .id'rr-r .laim a-jin'l other ir.tete'trd 
member' (1234). (/W Pmkmjjtr.) HARMT SlNGH 

r. GURMUKH Singh. (1918)9 LW 123 = 

64 P R 1918- 21) C. L J. 437 = 58 P W R 1917- 
24 M L T 389 20 Bom L R 1061-471. C 626= 

(19191 M W.N 1. 

Exclusive possession of piece of water lying 
between two estates-Crcss suits between 
owners of estates for 

——Failure of either to prove exclusive p%sev>ic«— 
iW'sion found «<• W Utwren the two-Decree lot posses¬ 
sion nf nwaet) to eaib in a*e of S,y BOUNDARY DISPUTE 

-CROSS sms. nr. (1890) 17J A 62 = 17 C. 814. 
Finding asto-Fact or Law 

- S,r C. P. C. of m. S. ino-possrssios of 

TRACTOFl.tND. (1891)181 A 149(155) = 

15M 101(108) 

Forest land 

-|’u"C"ior of—Adverse pr*ses>ioo of. Sff POSSlS- 

SION—JUNGLE LANL. 

Formal possession 

-Actual pn‘>c"ii m—Phy'kal |ws*»ioo—Meaning. 

Su Limitation act of 1908. art. 10-Phvsical 
POSSESSION (1901) 28 1 A 248(255 6) -24 A. 17. 
Gift 

■ lioniir out of pos'r'Mon-Gift by— Povsevion of 
properly—Dunce's right to. at agairwt pervm cl.itrir.g 
adversely to donor and donee. Srt HINDU Law—GIFT— 
Donor out ok possfssion-Gift by—Validity. 

(1884) 11 1. A 218(232)-lie. 121(136). 

-Maintenance allowance to donor—Payment of— 

Condition of gift at to-Breach of-Po««riocv to donor cm 
ground of- Decree for—Invalidity of gift in ca«e of breach 
of condition-ProviMon in deed for. Sff HINDU Law- 

Gift—CONDITION- Maintenance allow vncf. etc. 

(1927) 26 L W 94 
Joint and separate estates-Exclusive possession of 

-Meaning of—Distinction. Sff POSSESSION—EX¬ 
CLUSIVE POSSESSION. (1918) 9 L. W 123 (123 4). 
Jungle land 

ADVERSE POSSESSION OF. 

- Land of found,rjNf ana—Poutnun of portion i 

of. for fortm of ft nod byntktr party—Proof of—£ foot. 

The position required lo make out a claim of title to 
land by adverse potion mure be adequate in continuity, 
and in extent to 'hew that it is |»*s<s>ion advme to the 
competitor. 

Where, in a case in which plaintiff claimed title by 
adverse po'Se'rion to jungle lard of cori'ideraNe area, the 
best evidence of poreesrion by him did not cover the whole 
period, and applied only to small portions of the ground, 
while the defendant adduced tangible evidence of portions 
of the land far superior in quality to the evidence adduced 
by the plaintiff, held that the plaintiff failed to make out 
a title by adverse po'xsMon to the land in dispute. 

The evidence of the defendant k not merely negative of 
the plaintiff’s carer so far as that portion of ground is con¬ 
cerned which ha' been >o f**se<'ed by the defendant, but 
it is directly contradictory of the whole theory of tbe plain¬ 
tiff’s case of poS'Csson. ( Lord Pckrtun ) RaDH AMONI 
DF.BI V. COLLFCTOR OF KHULNA. 

(1900) 271. A. 136 (140-1)=27 C. 943 (950-1)= 
4 C. W. N. 597 = 2 Bom. L- B. 592-7 Bar. 714. 


POSSESSION—(C.fc/Z) 

Jungle land—(C m-//) 

ADVERSE POSSESSION OF -{Could .) 

- Uni httir icfoMf of fu/tiiation. 

Fewest land, very little of which is capable of. or at least 
up to the date of dispute subject to. cultivation, is far re¬ 
moved as a subject of definite possession from lands under 
continuous and permanent cultivation, compactly situated 
and capable of being remembered with identification as 
the lands held and occupied in articulate plow or under¬ 
leases. P<*se»i©n of such property has to be interpreted 
according to the fairest view of what the property 
it»elf was capable of in tbe way of possesion and what 
upon a broad view would be considered an adequate asser¬ 
tion of title by sufficient occupation (398). [Lord Skav) 
KCTHAU MOOl HAVAR PERINGATI KUNHARAN- 

KUTn. (1921) 481. A. 395-44 M. 883(886)= 
14 L W. 721 =(1921) M. W N 847 = 30 M. L. T. 42- 
L R 3 P.C. 9-24 Bom. L B. 669= 
A. I R 1922 P. C. 181 = 661. C. 451 =41M L J. 660. 

POSSESSION OF. 

-Presumption of. in favour of party with title. Su 

Possession—T n le—Pari v with-Possession bv 
-Presumption of (l) Jungle und 

(1911)15 C. W.N. 887 (894). 
and (2) Submerged land. 

’ Proof of. 

In a soil brought on 94 I Ml for tbe recovery of pewes- 
sion of two plot* of land, the question was whether the 
plaintiff proved his possession of the suit land withe# 
twelve year* of suit. 

The condition of tbe land was such is to offer peat 
difficulty in the proof of possession. In 1857 the whole was 
under water, together with a contiguous larger tract. The 
only u»e or er jayment consisted in fishing. There was sub 
seqnently a gradual, slow, and still incomplete conversion of 
that lake into swamp, and of swamp into habitable land, 
and during that process parts of the land might not have 
been ««ed at all fee any purpose of enjoyment. It appeared 
that the plaintiff’, title to. and possesion of. the suit M 
were affirmed in proceedings of the revenue survey in IN'- 
It was proved clearly that fishery leases were panted f'°® 
1861 onwards by the plaintiff or his predecessors at »b 
stantial tents. . 

Ilffd that tbe plaintiff’s evidence of potion «i 
a character which, having regard to the nature of the land, 
was as substantial a« could be expected (152-3). [W 
HMmu) K.AJCOOMAR kov r.GOBINP CHUNDER 
(1892) 19 L A 140-19 C. 660 (676-7J-6Sir. 1» 

- P'ffrutary p.wiuon-Eoimod right-Enit" 1 

of—0>di*rti.w. 

The nit was brought by tbe Zemindar of Singampi'" 
foe cancellation of a decision of tbe Government Survey 
Officer, and for a declaration of his title to certain tra£« 
mountain Und. corned with forest and jungle, as ton* 
parts of his Zemindary . 

The District Judge held it to be established by tbe*"- 
deoce that, throughout what was called the third of 
tract, tbe Zemindars of Singampatti had all along e* er “\ 
ed the exclusive right of paring cattle, cutting timber. 
collecting mountain produce. With regard 10 * bJt .*Y 
called tbe first or eastern tract, he found that the Zem;«W* 
had exercised rights of precisely the same kind over 
whole tract, but not to the exclusion of a certain amccn /^ 
user by inhabitants of Government village. Upon ”** 
findings the learned Judge came to tbe condosic* in U* 
that the possession of tbe western tract by the Tepee®®! 
and his predecessors ought not to be ascribed to a 
property, but that it was sufficient to give him right to exo® 
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POSSESSION—(CWi.) 

Jungle lind-{ GenU) 

POSSESSION OF—(C\>*A/.) 
sive easements of paMurapr. cutting timber, and collecting 
mountain produce over ib whole area. 

As to the eastern tract, he held that the re-poodcnt wa> 
entitled to easement. over it of the >amc charieter. Uit cot 
exclusive. 

On appeal, the High Court adopted the finding* of the 
District Judge with respect to the Zemindar. exekum 
possession of the wedem tract, but rented hi> kgal infer¬ 
ence that the right thereby constituted was in the nature of 
easement, and held that it amounted to a full right of 
ownership. 

Hdd that the High Court wa- right in the view which i: 
took (156). 

Having regard to the character of the subjects in cootn> 
versy, the exclusive possession which the Zemindars are. by 
concurrent judgments, found to have enjoyed, appear-to 
their Lordships to have in no particular fallen short of p.-«, 
Prietary possession. There is no ground for presuming 
that a proprietor whose title was dear, ami who was 
desirous of turning his estate to the best account, would 
h»ve occupied or used the sultjtcb in any other way than 
they did. When that circumstance is taken in wmncvliun 
"ith the fact that the Zemindars bad a title which will 
»ppl) include these subjects, and that these acts of 
tesionhave invariably been ascribed to that title, them 
ftrence drawn by the High Gant appears to be inesliable 

(156). 

The learned Judges of the High Court aho expressed 

i*ir concurrence in the 6nding» of the District Judge with 
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their concurrence in the 6nding> of the District Judge -no 
respect to the Zemindar s possession of the eastern trad, but 
ume to the conclusion that their possession alone was that 
of proprietors, and that the proved acts of user by ryot* 
from neighbouring villages were not of that charxter. 

HtU that the possession of the Zemindars as found by 
both the courts below with reference to that tract also 
would, in the absence of conflicting possession sufficient to 
cut down or qualify their right, entitle the respondent to a 
declaration of hb proprietorship. KM U'tktr that there 
»*» nothing to show that aught done by the stranger ryots 
■a» in the assertion of right. anJ that the acts ol user by 
them were, in any event, neither in amount nor quality 
*Sxknt to displace the proprieta? title of the Zemindar 
(157). Quit" whether the evidence of act. of user by them 
would ftr It be sufficient to raise rights of ea«emerit. and if 
•o in whose favour (lS7j. (Z.W ff’a/neu.) SECRETARY OF 
State for India in Council v nflukutti Sivt 
SUBRAMANYA TEVAK. (1891) 18 L A 149- 

16 M. 101 (109)-6 Sar.74 
Lawful poiieirton-Protection of apparently. 

- Polity of 

The policy which the courts alway s adopt is to secure as 
lv u possible quiet possession to people who are in 
Apparent lawful holding of an estate. {Lori Bm,km 4 tttr.) 
bawa Magniram Sitaram p. Kasturbhai Manibhai. 

(1921) 491. A 64 (691- 46 B. 481 (488) - 

WO. W. N. 473-20 A. L J. 371-36C L J 421- 
24Bom. LB. 684 = 30 M L T. 268» 
(1922) M. W. N. 319-A. I B 1922 P C. 163- 
66 l.C. 162- 42 M L J. 60 
I*u«-Di»po*8exsion wrongful by lessor- 
Bemedy in case of. 

"■'“Poum.ion—Injunction-Specific performance—Suits 
lor—Lease cot an executory contract. See LEASE—LESSEE 

-Dispossession wrongful of. 

(1886) 10 M. LA. 386 (386-6). 


POSSESSION—(£**/.) 

Long possession. 

Disturbance of—Party attempting. 

Lawful origin for-prhumpiion of. 

PRfSUMPTION OF CONVEYANCE lt» DEFEAT. AND NOT 
TO SUPPORT. 

Presumption of prior possession from. 

NH'URIIV AFFORDED BY-WEUENINO OF. IN INDIA. 

Statutory period-possession for less than. 
Title—Lyipence prima facie of. 

Tm.E-PRLSUypIlON OF. FROM SUCH POSSESSION. 
TITLE-Pltoor SUFNTI.NT OF. WHEN EVIDENCE OF 
TITLE ON EITHER SIDE UNSAIISFACIORV. 

Title basis oi. found against. 

Til Lt |f USE I E IS. 

TllU RESTINGON-DlSlURBANCE OF. 

1NSTURBASCE OF—PARTY ATTEMPTING. 

—-Z^/cr/i i* proof of , 4U frm 

*r<mpktnti i r , m ,k ImrfMiemm. 

The wit wav to «ov„ a hereditary office. Admittedly, 
tor nearly .'O year* Wore vnt the »uit office had been po.- 
by the defendant and hi. father, it having been then 
or confirmed I, ,he then Supreme Power of the 

o*ttSc. 

//c/Zlhat the long p^vroo of the office by the defend- 
am and hi. father w««M. apart from it- operating a* a 
bar V,,, much d.rngthen the ptc-umpti,,.. again-! the ca* 
erf the pla.nt.n ailing up,* the defevt of pr<*,f on hiv part 

( ) B *" lN " m ui > Katik 

Dw.cjd W ULEAD Nundoo. f 1841 2 M. LA. 480- 
6W R 10-1 Suth 108-1 Sar.221. 

-- One tm. 

It i» of the utmo-t importance that thove who have vane- 
Uoand abagpomeiliow vhouJd no.be allowed lightly , 0 
d, * wb ,t. o, to eveape from thove legitimate Inference, and 
prewmption. which no a conflict of evidence aii-e f,om 
thm own act. ae.d conduct (530). IfUKMUT OOL-NlSSA 
HEGUM ALUBMA KHAN AND HAJI HlDAYAT 

(1871) 2 Suth 628-17W.R 108 

- Set Onus of Proof-chur land. 

—H woald be moddangerouvto allow Indian title, 
retting on long PoKm»to be -hake,, by an, except the 
movtconvm.mg evidence(424). [Sir Atlkar KMoku.) 
Thekkiniyeiath Kirancalt Manakkal Naraya- 
NAN NaMBUDRIPAD r. IrIKGaLLUR THARAKATH SAN- 

kunni Thabayanar. (1881) Bald. 418, 

-Onu. of proof on-B«aiffilar-. Purchaser frorn- 
Real owner» >u.t to recover property from-Potion long 
<Hh purchaser. See BENAMI-Bi.NaMIDAR-SaLE BY- 
REAL OWNER. (1872) Sup I. A. 40(42). 

- Prtnmyei** opimit eUm of. 

The tub reUted to certain land* in Oudh which formerly 
bekmged to MJC . the member of the king who was deposed 
in the jwai 1856. Shedkd on 12 2IWO, leaving C 
chiMicn-hrr eldevt «m.tbe ex king, the 'econd von who was 
ommooly called the General Sahib, and the respondent 

•^ e .£! ,, ? D,in ,hf ^ 
ified on 28 2 - 18 * leaving one von. the appellant, who was 

thepUintig in the wit. and one daughter. The Plaintiff 
commenced the sut on II 3 1875. claiming four-fif.eemhs 
of the property, as being h,. share of the share which hi. 
father took as cme ^ .l/.rrb,i,,. The defendant alleged 
that she wav r.ghtfully .n pov^ion under a deed 0 f gif, or 
exchange extceled in her favour by MJC. sometime in the 
year 1850. 

”n* fo» many years been in possession of 

the lantk in que^iem. So claim had been 
^ngo^thepUintifl-s ** The pbbUff^S 
»o< akge igaoraactor any other disadvantage which might 
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POSSESSION-;(' *:/.) 

Lang possession -t' »td.) 
h.'IUkhaxci i« -I’.urv .aitempiing— 
vxpl.tin iw j li- ii'-icr picfcrr-l -my slain till the fifing of 
hi* jd.iinl. II-Mily siil th.1 he wa ? a minor when fci> 
lallR -1 uiclrn FrUu.K}. I>3>. Ik hail certainly rcfebed 
majiwityin 1 * 0 . p ih.»p« raiUv. 

/AW th.it in «Kb j cw « lymmHi hmrfmntt 
irni'l 1 * in i.l<- in (ii.iii ..f hog | B |.>o>k«. and of the con- 
.lu'HMi ihit .■ >ltim »• l*n* ifiTiye-l t»a» i*>t a ja«t one 
(1271. (.Sir blit,, PRINTS MlBZA JlH.AN 

K Mik K.AIIAUUU \.A« \B DtU'IDiO B\HOO S.AIIIBA. 

U885 121 A 124-12C. l(89)-4 Sar 630 

I.UVfUI. OUIC.IN EOK-PMSUMNK* or. 

- KuU at f.—Xj/nr, fr,«J,Kl te 

w ,i hu s' of tHfh fr;<nmfl.\n. 

The preemption «<l an origin in some lawful title. which 
the Cr*nt» luxe *n4tcu readily mace in order lo 
po.MS'oiy right*. lung and quietly enjoyed. where no actual 
piool of title i* fwibcuming. isnncwhkh i*nt< a mete 
branch of ihc I.im ol eviileiwe. It i' rented to !*cau*e d 
I lie failure "I actual evident r. Where the pre-umptKool 
a lawful title ilep ms u|>m the fon*ent of the Kaxi. the 
provi'ion» of S. 114 of tl* Evidence Act do not pievetxt the 
inference of hi* con*eni in the abduce of anj evidence of 
an application to him for leaxe. «r x>me other proved fact 
of that kiwi. The nutter i» «me of a presumption, Iu*«d 
on the policy of ihr law Imt exm .on-utered av an inference 
from proved Ian*. the leave presumed i* a thing. which may 
well If regar-k’l a. likely lo haxe happ-ceil. At the *.ne 
lime it i* not .i pivumpri-n to I* caprwWIy ma.le. nor i> 
it ori" xxhkh .i (riUin <li« >4 |>"> Mil i* entitled lo J, 
itirt. In a can in wlikh it i* UFx'Uij to indifate what 
paiticular kind ol lawful title i. btng prr*umtJ. thevoutt 
ntu'l be Mli'ficd that >u« It a title wa> in it' nature practi¬ 
cable and reasonably capable of being presumed. without 
doing violence to the profcaUlitkt of the rase. The per 
'umptiiwi is not an open •e-amc”. with *hkh to unlock in 
fax.mi (fapaniofarlitlof .iainunl a tbweddoor. to 
which neither the l.w n-w th. pt..\cti fact* we*H in them 
»e|x« ' luxe afforded an) key . It i» the complrtko ol a 
right, to which ciuumrtance* clearly point wheietime ha> 
oNiterule.i any record of the original .ommerxetnent. (fir- 
<m»t S*mw.) SYID MD. M.aZaFF.AR AL MUFA'T 

mill Jabed.a KH.ATUN 11930) 34 C W N 462- 
32 Bom LR 633-51C LJ 345-123 I.C 722= 
1930A.L J.377-A.I R 1930 P C. 103 - 
58 M L J. 641 

-Re!igioo> Endowment-Sheloil of-Pcrrrarxent lease 

*4—Validity of— Pmimptkm .4. Sit HINDU La«-Re 
Liciots ENDOW Mt M —SHl BAIl OF-PROPERTY Of 
ENDOWMENT—PERMANENT LEASE OF-VaI.IDITY OF- 
PRESUMPTION. (1921) 491. A. 54 (59)*- 

46 B. 481(489). 

Presumption of conveyance to defeat, and 
NOT TO SUPPORT. 

- ‘Profrittyef awhitf. 

The promotion of a conveyance b reported to. when 
such preemption is made to support a long possession, it 
will not be applied to defeat a long pos<es«aon. If posses¬ 
sion be not con'i'tent with a title which is to be supported 
by a piesumpti.nl of a former conveyance, that very pas 
session would lutni'h ground for buikling anoeher presump¬ 
tion on the first, via., of a subsequent re-transfer or re¬ 


POSSESSION-fC.W.) 

Long possession—T.wf./.) 

I 'RESUMPTION Ol PRIOR POSSESSION FROM. 

-Pioumkur nUo—.lffJncklily cf mjxtm of. 

T.Vc theory up«»:i whkn the leirr.td Judges have proceed¬ 
ed appear* 10 have been thi* : that exidente of povcssion is 
no« receivaUe as r. idence of the identity of a piece of 
gruir.d ; that, in other words. evidence of possession is not 
material or p<*J txi-.h-Ke in a que-tion of parcel or no 
pared. They > eiuinly go to the length ol indicating their 
pinion that ex kkiwe ot wil.-«|uem po-e^ion is not good 
evwVocc up«>n the que*:i.4iol paicdor no parcel at a 
prexi-ws date. To couiuerui.ee that proposition uoold be 
to mtrukKc an rnlinix new rule into the law. When the 
't-te «if pO'se"xn for a l-^ng pcrio.1 of years has been satis- 
faeto ilx piuxed. in the ab-etice of exidciKe to the contrary, 
fr/iumiltr ,(U.( llOj. [L-hf Wth H.) ANANGaVIAN- 
JAKIOIOWDHKAM r. TRIPURA SOONDAkl CHOW- 

DHRANI. (18871 141. A 101 o 14 C- 740(748)* 

5 Sar. 45 

SECURITT AFFORDED BY-WEAKENING OF. IN INDIA. 
- /-fi.'fn.ty +f. 

It i» of the tinx. ft con*eqttftKe in India that the security 
which Ion- pfse"knt affrwil* should not lie weakened. 
Deputes are c«m*tantl\ ari'ing alerut l*oun<larie* and alcot 
the kkntity of land—configuous owners are apt to charge 
one another with encroachments. II twelxe years' peace¬ 
able and nninlenuptd pf'esdon ol lands, alleged to have 
l«n enkwrd Iff er.cr.ochment on the adjeening lands, can 
’* proxed. a purchaser may take lint title in ufety. 

K Killy.) GUNT.A GOBIND MUNI)Al. r. THE COLLEC¬ 
TOR OF1 HE 24 PlIGUNNASH. 

(1867)11 M I. A 345 (362) «7 W. B. 21** 
2 Sar 284-13atb. 675 

STATUTORY PERIOD—POSSESION FOR LFSSTHAN- 

- Si.' POSSESSION -STATUTORV PLRIOD-POSSB- 

SION FOR MSS 7H AN. 

Title-Evidence prima facif. of. 

—- P.«uni 'H if. 

I’nintrirepcl and ondi'pattd pa"C-sion for a long perW 
of time constitutes Mifivient fnma fait cxiJence of utk- 
That is a recogniseJ rule of our law. and upon genw^ 
principles, for the sake of security of properly, seems to « 
applicable to that of other countries, where the lawgiver has 
not specially established a diHcrent provision- (•*/'• J ui,u ' 
/VL-.) Rajah IIaimun (’hull Sing r. KCONAR 
Gunshfaxi Sing. (1834)5 W R 69-1 Suth. 4 (6)» 

2 Knapp 203=1 Sar. 37. 

Title—iufsimption of, from such possession. 

-Propriety-Condition*. Sit CaNTONMENT-POOX* 

Cantonment. (1911) 381. A. 201’86 B. *• 

Title—Pr'»e sufficient of. w hen evidlvceof 

TITU. ON EITHER SIDE UNSATISFACTORY. 

The appellant was a remindar. The re>f»r-denb were 
persons who had respectively l«n Dewan and TaM*— 
under the appellant. The question was whether a W** 
within the appcIUnt's itmindary in which the re-pontWB 
had resided for a period of 20 years l*longed to the appe^ 
lant or the respondent*. Hoch parties attempted to P* 0 " 
their title to the bou*e. but neither was able to gi« 
factory evidence of title. Under the circumstance t» 
Coart below hdd that ibe kmg possession of the respond* 1 
was sufficient proof of title, and must, in the absence 01 


conveyance, (lord Romlty) GUKGA GOBIND MUNDaL 
v. The Collector of thf. 24 percunn.ahs. 

(1867) 11M. I. A. 345'3645)= 7 W. B. 21 


contrary proof by the appellant, most prevail. . . 

Hdi that that principle was a perfectly just pnnap*e 

(5134X j . 

.. , The title of possession must prevail until a good tw 5 ^ 

2 Sar. 284=1 Salh. 676. shown to the contrary (514). (Mr. Bare* Park) 
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POS8ESSlON-(CWi.) POSSESSION -(CVw 

pom ° n ° r **-*««•■ oi-Kw.) 

Title—proof sufficient or. whin evidence {l~js»mmir.) Kuwu iw . 

OF TITLE ON EITHER Ml>> oysviBl iri«»v- .. i s.hl JivV.7. KJ- T '. K . WV . '' .^CRITARV 


K sos nra “ *« — 

Pedda VencaTappa Naidoop. Arooyai a k«>or.k»p 15 A*L JUWM25C L J w-VpJj l w S 3 - 

PANAIDOO. (1841, 2 M I. A 501 6W.R 13- 19 Bom L B.483-6 L W. 117* «I C 3»" 

1 Suth. 112-1 Sar. 224 32 II L J 50 5 

_„ , T,T / U BAS1S of F0t,ND *»"• Pcssessory title 

- Vtdutaf fuuuimiafattal. _ ,, 

Uninterrupted and un ftp* I fomim far a lag p,,i.,l IZmSTjE * 'OF *?. T" 4 ' h *"*• 

of time avails nothin?. when tltfpafrwfai h*5*ku, Z* [S' ! A i!‘Ignmm 
an alleged liile by adoption, ami to thv aim. ami ihr tiiir ~ < j/ « * 6 **) Ip / 

by adoption is found against. ( Mr. /V, f. , k I||H r/ ^[7, £ „ , 

Haim js CHULl Sinc 9. KOOHAft G: \>m ui n\o. Z .V : “** »: 

(1834) 6 W. R. 69 -1 Suth 4 (5, 2 Knapp 203 - 

1 Sar 37 ^ ^ T* ed '’>'»* of 7*. The 

t,tu „"K 

L»g enjoyment is itMlf a ln|r as well in fa».*r of thr '*■'*«» 'he pkiniff* ami A', » hereby i| K % , prt( j !o ai.i^ 
recipient of an annual payment Olt W lam! «. of the mh» * *■>« '"wm them. The Sml.! , fan fc-5 

J* of land itself (40). (ZW Kiipl , , Suihhou ***|>*‘* W *„ 

U G JH-li! R J .' 11 ‘ * 0 tUCro « 0 * Swui dK.txd po'*c'-inn in the plir.iiff flQ 1 1 .< r , ,j ;i |h( 

(1869) 8 M. I. A. 1 4W ft.lt 1 Suth 387 - p:*n-r (f M t i,„| ( ,u„4i U.nSw 


ULL °SSSKKl ‘ C0UJnoh 01 k u Jk,w ‘ J 10 *fce pt-inifl on ihe p. uml that if ikr 

(1859) 8 M. I. A. 1 4WB.56 1 Suit 387- fW^ m «ti.MT..m|l l, '.STaiwI* 

1 Sar 713. '**? h*i agiml to abide the i, Ul .it,-r«^| m 
Title restinc on-Disturukce of. * h * fc P*v«r — ' <ri 

—-Parly attempting. S* POnOWOtl-LOKC POSSES ^ ' l* 1 ?! 1 ! r,nt •»* in »W«- 

Sion—Disturbance of. f lit! , P , " H '!*• ,,f ;•*'«'"* *Weh irgalated 

Muter and 8er»ant-Servant-Ilouje appropriated (Slf* ***"*"** *'**"""* - •* 


. _ -* -- 

to a-Pos*e$*lon of 

-Master's possesdw if-Englaml and ln<!,A-I>igi n - 


IV.fcs.Mnn oIrbe Suddrr Couii in rHtM. stains an 
of t,He mdimlH’, .hi- h iouH m. hau- } m ,li,ect|v 


,■ 11 —tnguml and Ma-IlkiK un "'° « mtimtiy. .hi h «ould m* ha»v ^ ,\ UKlW 

TJ" MASTfk 5EKVAM-S> rv SM-IIOMF ■— 'be appellant-, po-c...*, (<90? 

APPROPRIATED TO A. (18411 2 M I A fVUFKit at (-V" CJimiJ I . IVi/tumi .I km m • Iti-iCu . .f. ' 


APPROPRIATED TO a. (1841, 2 M LA. 604(6134, 

Occupancy. 

“——Distinction. St/ M\draS Acts—F states Land 
Acr-S. 6. SUB S. (i>-Occupancy. 


(.w E/tr*rJV William.) Jou-tlA IIUFsh r DhaNIIM 

Sinch. (1881) 10 M. I. A 511 ■ 2 Sar I 89 ! 

——EjMment v,R La^tl «,-lW jn-Crant of- 


o, 3UB-3. (I/—CJCCUPAKCY. wrimum aiy» «|tho N ftK A, Elin xiENI sm- 

(1921)481 A. 387<394, ”44 M. 856 f 863.' MaINTUnaRHJTV OF-TlTl E. r 1864,10 M. I A 47 
Order for. deciding nothing aa to proprietary right J- -Am «.!> of * 1 , 

Egttl of, OH fropntfary rigtt. I aC'«nJ lir.tu.^.-^i. r^._j. , .. 


. . 7 7 ' • —“nw "i line ami in. 

v,, vn prop mar y ngai. jaiu 1 "* at-jn-t tiopa.^r—&iil f><>—Kiclit of—lx 

On tbe death of thedd*f of the t«o too., a depute aiw v " M'kthc ku in An. s. 

^•een hb widow and the widow of the prHeaeawd ^DIk-Tri^asser. W USB 

younger son as to the poaRs^oa. The wid.A of the elder (1W3 ' 201. A. 99 (106 7) - 20 C. 839 (842 3) 

srt >• ««• 

u*rf Ctofar.) SRI GaJaPATHI RadHIKA PaITTA MaHa ( ,B a hfOU * M Dy Ihe ie>pomhe,ts u. recover possession 
Devi Garu r. Sri Gajapathi Nilam ini Patta m aha XT?* , ' om ,bc W“ JI " °»'he ground ih.i 

Dm Garu. (1870, 13 M. L A. 497 -14 W R P C. 33- * t,e ,U hor» of the last male owner of the property 

6B. L. B. 202 = 2Sutb. 365'2Sar. 601. ****** «ch entitled to possesion of (he same on the 
Phyaica. poueaslon ^ ^ £ 

“-“-Actual possesion—Formal posscMon-Meaning. respondent* .t,e n« the right £ ' ^ ,hl ‘ ,hc 
f" Limitation act of 1908. art. 10-Phasic.al The widow of the ia.t male >mnrrdi*,i - 1 < 

SESSION. (1901) 281. A. 248 (255 6, 24 A 17. The appellant, .ho was her 

Portion Of land—PoMesaion of. her. cm her death rook possession of the suit SjmT SJ 

Z^i S/t aht P0SSLSS,0N - Trespasser - Con *£***}* ^ «** Jw<r of «he City of 

»1RUCT1VK possession IN FAVOUR of.) **!“• 08 ^12-1818. *nh permission ( 0 any of the riv.t 

J-Pcwession of whole if amornt. to—Finding asio- ! 3i,n lhc »»nth of 

If” Uw - ^ C. P.c. OF I9W. S. 100—POSTSSION c^ n aiS’.L a^L^.^TT^ ^ ,he ^‘""al 

n ' c,0fUB " 

of M -At* <Mttr /a. pert). by Ihe appoimment of a S P, °‘ 

fW*i°n of a part of a ground will amount censtrue- abo a claim preferred. c*i behalf of rhe CKv-m' Bas 

W^yto a puteaioo of the whole only when there are dr- property, as an escheat, bat it did n« aD0 ^SSlt for ,he 
**•&»« to link teftther varioa porticci of the grooa<t »ai proaecaMd. pp« r that that daioi 
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POSSESSION— (c'-v/i.) 

Presumption in favour of-Condition— (Co*./.) 

//<-/./ that (ho appellant's po'sefrioo was not such a pos- 
sc«m. “wld lv regarded with any favourable eye 
(3423). 

It i> not B«c«ai> to «ay how it dmuM be dealt with if 
thete wa» no title at all in the re'por.dent>. It is sjfe^mt 
to nlheiu- that though <louU' nuy exi>t as to the proportion 
in which the claimant* >l»mhl shaie. we think that the De 
rides .i|iji ali I from air right, to the extent that the res 
pondent'. in Marne pr«puiti.*n>r other, aie entitled to the 
whole property. A> agaiiW them collectively the appellant 
has no right at all <34)). {Dr. Usbngim.) Keerut 
Sist; r. Kooi.ahui. SING. (1810) 2 M L A 331- 
5 W.E 131 = 1 Suth 96=1 Sar 196 

Presumptioa of title fion 

-lV»priety of - Conditions. See CaSTOSMENT- 

POON.t Cantonment. (1911) 38 L A. 204 (21$)= 

36 B 1. 

Private ownets-Dispossession of one of. by another 
-Suit for possession in case of. 

• Cos eminent* right of—Government entitled only to 

Jama. Ste LIMITATION - ADVERSE POSSESSION-PRI¬ 
VATE OWNERS. (1867) 11 M. I A. 315(360 1). 
Proprietary Possession. 

-Meaning of. Set MAbRvS REGULATIONS— PER¬ 
MANENT Settlement Regulation XXV or 1M2- 
Pkeamble— words in. (1874) 11 A 282 (306). 

Real owner-Possesslon of. sufficient to Interrupt 
adverse possession. 

-Nature of. nece«ary. Set LIMUAIIOS-ADVERSE 

Possession-Interruption of-Rfal owner’s pos 
SESSION SUFFICIENT FOR. (1921) 48 I. A 305 (404)- 

44 M 883(890 1). 

Rent-Rent paying lands 

-Government’s right in case of. Stt I AN DIOR D AND 

Tinant-Rent-Pussission. 

(1867) 11 M I. A 345(359 60.362). 
Revenue Settlement 

Meet of. a' regards light to possession and title to 
property. Stt REVENUE SETTLEMENT. 

(1871) 14 M. I A. 289 (305). 

Statutory pertod-Possession for less than 

-Ejectment suit against person in—Onus on plaintiff 

in case of. Stt EJECTMENT SUIT-POSSESSION LOSC 
WITH DEFENDANT. 

-Evidence by it<df against title of Crown if. Stt 

Crown—Title against—Evidence or. 

(1908) 351.A. 195;205)“36C. 1(1920) 

-Prima facie Jw/r/ tit/e of possession if. 

It is not disputed that uninterrupted and undisputed pos¬ 
session, even lor a less period than that which elapsed be 
tween 1778 or 1779 and 1805 or 1806, would have been 
sufficient to have thrown the burthen of disproving the title 
of the claimant on the opposite party. {Mr. Jutiitt Park.) 

Rajah Haimun chum. Sing p. Koomar Ghunsheam 
sing. (1834)6 W. R 69*1Snth. 4(5)= 

2 Knapp 203-1 Sar. 37. 

-Proof of—Effect of—Onus of proof of subsisting 

title if thrown on opposite party by. See LIMITATION ACT 
OF 1908-ART. ^-ADVERSE POSSESSION FOR LESS 
THAN STATUTORY PERIOD. 

(1916)431. A. 192(2034.206) = 
39 M. 617(631-2.633). 


POSSESSION— 

Submerged Land. 

ADVERSE POSSESSION OF. 

- 'I tier tuft ich of. during ptrictl of sutm/rgewf. 

In a cave in which the po*e*ion of the trespasser was in 
fact determined by the Emergence of the land which then 
oecame derelict. Sir R. Garth seems to have thought that, 
even while the land remained in that state, the possession 
of the trespasser world continue, until the true owner rtsom- 
ed pos*»iwr. Their lordships cannot agree in this view. 
On the contrary, they think that on the dispossession of 
the trespasser hy the :u mih, of the floods the construc¬ 
tive po-esMcm of the land was (if anjwbere) in the true 
owners- For this purpose dispossession by xis major has 
the same effect as voluntary abandonment by the tres¬ 
pass. {Urd Da:ty). SECRETARY OF STATE FOR 

India in Council ». krishnamoni Gupta. 

(19021 291 A 104 <115 6)-29 C- 518 (635)- 

6 C W N 617-4 Bom L R 537-8 Sar 269. 

,-In order to sustain a claim to land by limitatioo 

1 under the Indian Act. there mwst be actual possession of a 
person claiming a* of right by himself or by persons 
deriving title from him. There must be both absence of 
possession by the person who has the right and actual 
possesion by another to bring the case within the statute. 

Where the possession of trespasser was in fact determined 
by the wb mergence of the land which then became dere¬ 
lict. held that, so long as it remained in that estate, no title 
could be acquired against the true owner. (Urd Datij) 
Sectary of State for India in Council r. Krish¬ 
namoni Gupta. (1902) 291. A 104 (1156)- 
29 C 6J8 (535)“ 6 C. W. N. 617-4 Bom L. R 537- 

8 Sar. 269 

-The Limitation Act of 1877 does not define the term 

" dispossession *S but its meaning is well-settled. 

A man may cease to u«e his land because he cannot a# 
it. Moce it is under water He does not thereby disconti¬ 
nue hi» pov'ev'ion ; constructively it continues, until be it 

divposessed ; and. upon the cessation of the disposes!*" 
before the lapse of the statutoty period, constructively « 
revives. There can be no discontinuance by absence of use 
and enjoyment, when the land is not capable of use and it 
joymeivt. It seems to follow that there can be no continn- 
| ante of advert possession, when the land is not capable <* 
use and enjoyment, so long as such adverse possession mu* 
rest on it fntlo use and occupation. When sufliaeot time 
has elapsed to extinguish the old title and start a new one. 
the new owner’s possession of course continues until tb«* * 
fresh dispo>sessioo. and revives as it ceases. W** ** 
Her). KUMAR BASANTA ROT P. SECRETARY OF STATE 
FOR INDIA (1917) 441. A. 104 (U8)"‘ 

44 C. 858 (871)-22 M. L. T 310=21 C. W.N «■* 
15 A L J 398 - 25C.L.J.487 = lP»t L.W 693- 
19 Bom L. B 483-6L W. 117-401. C- 3S7* 
32M.L-J.506- 

POSSESSION BV RIGHTFUL OWNER OF. 

-Presumption of. Ste POSSESSION-TITLE-PaR^ 

WITH - POSSESSION BV - PRESUMPTION OF - 
ORIGINALLY UNDER WATER. ETC. . 

(1892) 19 L A. 140(149 60)=19 C. 660(67S4J- 

POSSESSION OF, CONSTRUCTIVELY IN RlCHTFUL 
OWNER. 

- Attnal possession—Proof by kin of, »**«*«£ 

In the case of land liable to submergence, proof by 
owners thereof “ actual possession " in the sense of#’ 
cupatkn after the submergence Is not pecessap 1 . a* 
possessed in law wiD continue until they are 
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RIGHTFUL 


POSSESSION-^.) 

Submerged land-few.) 

Possession of. Constructively in 

OWNER— (CtHtJ.) 

, vL ,K,//li) * Satish Chandra )oardar 
K M ll R , BlRtNI,RA Nath Roy Bahadur. 

(1929)33 C. W. N. 1016-AI R 1929 P. C. 225- 

67 M L. J 602 
also Possession—Subm>rced lanif-ad- 
NERSE possesion of. (1902) 29 L A 104 (115 6; - 
29 C. 618 (635) and (1917)441. A. 104(113 4)- 
44 C 858 (871). 

Suit for. 

(Stt t/u Ejectment Suit.) 

—-DUmissal of. on ground that plaintiff wav M thtr. 
entitled to possession-Subseqoent suit for pos-e.sion by 
S"o M ^ U ' nab,h '>'^' jHdl,aU ' C- P C. OF 

S. ii-Cases under-possession. 

(1888) 161. A. 186 (193) -16 C. 173 (183 4). 

Maintainability—Ptaimiff without uUfr-Dcfendant 

*' h ‘ilie-Agrwnrnt between plaintiff ami real 

<Wffl<lan0 10 *"•« proprtty-Effca. 

POSSESSION-POSSESSORY TITU-PlRSON ONLA 

W1TH> (1866) 10 M. I. A 511 (529). 

on plaintiffs in. Su (I) EJECTMENT SUIT 
AND(2) LIMITATION ACT OF 1908. ART. 142 

—Plaintiff hitn*| f in p*x*ion-lWu,alien of hi. 

of ’ Horig age—Conditional Salt 

IT™ Bv ” F0RiCL0S,JR ‘ 01 - possession 
upon—Suit by mortgagee for 

(1865110 M. I. A. 310 (366). 

Z R !* hl ^- p,ivi, «o»»wr*-fX»poN»«i»ioi. of one of. 
vj another—Suit m cate of-Government's right ol- 

am^r en ,' tnM only 10 **“**• Sff Limitation— 
ADVERSE POSSESSION-PRIVATE OWNERS. 

(1867) 11 M I. A. 345 (360 IX 
Summary suit to enforce claim to. 

—~-~Juriidit(,m nt—PrMfdurt prtfir in. 

If a summary suit to enforce a cbim topossessK*. which 
carnet determine rights, be instituted where the actual 
P™«M°n is quiet, a n d where the question in dispute neces- 
»aniy involves rights, the cbimant should at once be direct- 
^f° proceed in a regubr suit; for if he proceed, under 
Act. X X of 1841. XX of 1841. and X of IftSl. an eipen- 
Jive and inconclusive litigation is the probable result (I02X 

[Sir j mn \v, Ctlvilt X ASHRUFOOJ) DOWUH AHMED 
H0SSEIN KHAN ». IlVDF.R HOSSEIN KH\N. 

(1866) 11 M. L A. 94=7 W B P. C.l = 

1 Sutb. 669 2 Sar. 223- R. 4 J «. No. 5(Oudh). 
■““-—Under Acts XIX of 1841, XX of 1841. and X of 
*WI. the Courts cannot determine right, bit they place the 
turns fait heirs in possession, and leave the subject to liti- 
Ptwo in the proper course oflawfl02). {Sir/mn IV. 
« m. ASHRUFOOD DowLaH AHMED HOSSEIN KHAN 
’* ,,VD,!R HOSSEIN KHAN. (1866) 11 M I. A- 94 - 
7 W. B.P. C-1=1 Sutb. 669 = 2 Sir 223 = 
B.4JT. No. 5(0udb.X 
Suryey Proceedings-Omlsilon to 
lntorvena early la. 

Presumption adverse from. Stt SURVEY PRO- 
CEIDINCS-OMISSION to INTERVENE EARLY IN. 

(1869) 13 M. I. A-57 (61). 

Title. 

Long possession. 

of. stt Under possession - long 

WWWIOH, 


"9 


POSSESSION—(CW.) 

Title— (CW.) 

Mutation proceedings. 

•—Scope of. Su Mutation—Proceedings for 
-scope of inouirv is. 

Party with-fossessios of. sufficient to 

INTERRUPT ADVERSE POSSESION. 

" N-ture of. nevourj. Stt UXIUTION-ADVERSF 
POSSESSION— INIERKCPIION OF-kUL OWNER'S 
POSSESSION SUFFKTENT FOR. 

(1921) 481. A 395 !404)« 44 M 883(8901). 

Party wn h-iy^ession wm*-PRisuMPiiON of 

-The ordinary preemption would U that potion 

w«t .,th the litre. That preemption vannot, of cou.se, 
U of any avail m the preerxe of cleat et idrtice lo the 
contrary; but where there i> strong evidence of 
* '»«« .* here, oo the part of the respondent, opposed 
by evidence, apparently strong on lhe pan of the appcl- 
lar.! thru Lord-hips think that, hi estimating the weight 
»iue to the endenew on both side.. the. preemption may. 
mAi the peculiar urcunntancr> of due cae. be regarded 
(863). RUNjEET K AM PaNDAV !-. GOBURDHUN K AM 
Pan DEV. (1873) 2 Sutb 857 = 20 W . R 26 

- Jnn{ftUn4. 

Having regard to the property av jungle land Hie court* 
below have hc4d. in their Lordship.' opinion correctly, that 
jw^cvroci mu.: be p e^roed to have been all long with the 
pjwtiflv who clearly had tele to them until dbtxnscttion 
wrthin the .tatutory pui«l (543). (.1/,. Amur Ah.) MAHA¬ 
RAJAH JAGADINDRA NATH KOV BAHADUR P. HlMANTA 
Kl'MARI Pl.tl. 

(1911)111 C. 642 *15 C.W N 887 (894) u 
(1911) 2 M W. N. 101 -10 M L. T. 167- 
13 Boa L R. 806 - 14 C. L. J. 319 * 6 A L J 1176. 

- Umdtnpmallj nndtr x*l,r t k t miitpntnfly fM . 

urttJ imtmfJrirlf ,*u rump W fan mto kahtM, 
UmJ 

TW*witwa* for the recovery of two pint, of bud. The 

plaint in the suit wa* hied on 9 4-1881. The question for 
d«™o wav whether the plaintiff*, title was barred by the 
po^^. of thedcjendanu.or by hi. own non-pm**^. 

The ccmddKm of the land ua. **h », , 0 0 H fr( . ieat 
difficulty in the proof of pov*.vion. In 1857. the whole 
land wa. under water, together with a contiguous larger 
tract. The only o« or enjoyment convisted in h.hing. 
There .* *UecjoctUl, a gradual, vlow. and «illinc 0 m- 
pkte C«»vef.K<. of«hatble into swamp, and of swamp 
into haUtaUe land amJ during that procevs part, of .he 
Und nwght w have been used at all for any purpose of 
enWBKti.. The plaintiff*, title to. and po.*.**, of, the 
■ pre<«edirigs of the revenue survey 
m 183/. The pb,niff alleged that the defendant. di,po». 
tes^d him nearly 10 year* before suit, and admitted that 
thej connoted to be in pascson since the said date of dis- 
poMSHco. A> regards the too year, preceding the 10 year* 
before suit during which the defendant., were admittedly in 
the pb.nt.fl claimed, and the High Court held, 
— must be in favour of the title and 

■ • . • ——1*57. He defendant., on the 
oAherband cbimedthat the presumption should be in 
favour cf the state of things tawing for 10 years. They 
attended that, though the plaintiff showed title and p? 
sessKm.. Ifo7. he stdl must fai | unfcs5 he could shew Ss 
ofpoM^on and eoyoymen, bttr than the 9th of April, 
I8W. or that he must prove the act of dispos>«4on bv the 
defendant, later than that date. 

Their lordships were not prepared to differ from the 
new of the High Court that the possession found i n 1857 
must be taken to have continued down to the time when 
the defendants entered Possession (14950) (^ 
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POSSESSION-^//) 

Title-fCW/; 

•Mkii "im—P ossession with— h»isuMmon 

OK—(CVw/./.) 

KljrooM.tk ROY r. GoBIND (HINDER 
KOV. (1892) 19 L A 140- 19C 660(673 4)= 

6 Sar. 110. 

-Sul-mrrz.il Uml. .Nnr IH6SESSIOS—SUBMERGED 

LAND. 

Trespasser. 

CONSTRUCTIVE POSSESSION IN FAVOUR OF- 
PkESUMPlION OF. 

- Set Possession-Jungle land-possession of 

—PROPRIETARY POSSESSION. 

(1891)181. A. 119 = 15 M. 101 (109X 

- Set POSSESMON-Tl ILL-PARTY "ITH-POS 

SESSION "IIH-PKFjUMPIION OK-JUNGLE UNO 

0911) 15 C W.N. 887(894) 

--.W l*OSStSMON—Tl ILK—PARIY "IlH-pOSSlS 

SION ttllll—PKK'UMPIION OF — LAND OkIGINAl.LV 
UNDER "A1ER. (1892) 19 I A. U0(149 50)- 

190.660(673 4). 

- See POSSESSION—JUNGLE LAND—ADVEttt POS¬ 
SESSION OF-LASD OF CONSIDERABLE AREA. 

(1900) 271. A. 1360401J-27C. 913(950 1 \ 

-It would be contrary both to principle and auinoiit, 

to imply conrtruuive possession in lavour of a wroogdoer, 
so a* to enable him to oUain thereby a title by limitation. 
(L<rJ DtUf.) SECRETARY OF ST All FOR INDIA IN 
COUNCIL V. KKISHNAMONI GUPTA. 

(1902) 291. A 101(115 6) -29 C. 518(534 5) « 
6C W.N. 617-1 Bom LR 537 = 8Sar.269 


SION OK-Possession OK whole when amounts to. 

(1917» 411. A. 104 (114 5)-44 C. 868 873.) 
- Ink against-Evidence o(-Puwe»ion if. St, 

Title-Evidence of-trespasser. 

(1893) 201. A. 99 (106)-20 C. 834 (842), 
Unconditional decree for-Claim in Courts below for. 

- I'rity Ci'Nital i*. for deem eon 

,/ilimi/ ,*t payment of kinding deks-Maintainjkihty. 

In a suit lor potion, the plaintiffs did not other in 
their plaint or before the room l*lo» set up an alternative 
case that, if they were not entitled to an unconditional dec¬ 
ree for pocse«ion, a decree for possesion might be passed i 
in their favour conditional upon the payment of the debts 
binding upon the suit property. When, however. the case 1 
for the plaintiff* to the Board was drawn. they Mibmrtied 
tlie alternative case. Their Lordships while of opinion 
that the case was not either openly or fully set up before 
the Indian courts and that great embarrassment to the 
learned Judges I herein and great delay and loss had ensued 
to the respondents by reason of the appellants’ action in 
that regard, allowed the alternative ca* and diraed of 
the suit on that footing because there could be no prejudice 
to either of the parties by their doing so. and indeed, it was 
in the parties’ own best interests to do so. (Lord SUv ) 
SKINNER r.NAUNIHAL SINGH. 

(1913) 401. A. 105 (111)= 35 A. 211 (220-1)= 
(1913) M. W. N. 500=13 M. L. T. 488= 
11 A. i, J. 491=17 C. L J. 556= 17 C. W. N 853= 
16Bom. L. R. 602^ 191 C 267 = 25 M. L J. 111. 
Water lying between two estates-ExcIoslve posses- i 
slon of piece of-Cross suits between owners of 
estates for. 

--Failure of either to prove exclusive possessico—Pos¬ 
session found to be between the two—Possession of moiety 
to each owner—Decree for—Grant of. See BOUNDARY 
DISPUTE—CROSS-SUITS, ETC. 

(1890) 17 LA. 62=170.814. 


POST OFFICE REGULATION. 

- /mured fireeh— Panels insured for Rs. 250 or 

cer—Winders delivery insisted on in ease of—Regulation 
as to—Seefe and effetl of 

The Post-Ofice Regulation in effect is that at the local 
poj ofiees throughout India and Burma, but only at these 
’ ofiees (lor the Regulation does not apply <o large towns, as, 
for example. Calcutta or Rangoon), parcels insured for 
R>. 250 or over are given window-delivery only ; they most 
be called for I* or on behalf of the recipient; they are not 
delivered in the ordinary way to him at his place of address. 
The Regulation is clearly one for the limitation of the Post 
dice's liability as intros; it is not a regulation designed 
f« the greater saiety of the insured parcels, so that an as- 
sired. who ignored it. was, almost thereby confessedly, 
capering his jewels to hautd. On the contrary, it wouH 
not seem to be natural that an insured person whose jewels 
were pfKated under hi* policy until delivered at his place 
of address, should effect when under no obligation to do so 
a Po>i Ofice insurance which would leave them at his 
charge betwern the Post 0*ce and his place of business. 
The Regulation was only locally operative. (Lori Blanei- 
knrgh.) BHOGILAI. BHIkACHANDr. ROYAL INSURANCE 
Co. LTD. (1927)6 R. 142=26 A. L J. 377= 

32 C. W N 593 -1081. C. 1 - 47 C. L. J. 550- 
30Bom L R. 818-28 L.W. 276= 
A I R 1928 P.C 54 = 64 M. L. J. 646(557X 

POWER 

--Appointment-Power of-Fraudulent exeicise of- 

What amounts to—Effect of-Trustee-Appointment of, 
i by person having right-Validity-Appointment on foot of 
property being absolute property of person appointing and 


APPOINTMENT OF. BY PERSON HAVING THE RIGHT. 

(1921)511. A. 282 (291-2)-47 M. 881- 

-Appointment to Ofice-Power of-Fraudulent exer 

ri* of-What amounts to—Invalidity of appointment * 
case of. See HINDU Lov-KELIGIOUS ENDOWMENT- 
Mitt-Mohunt or-O ffice of-appointment to 
Power of—Fraudulent exercise of. 

- Joint fever—Death of one of donees of-tjrrei// *f 

b ’hi santtor—V a/idity — Personoe design** 1 * - 
/folders ofOfee—Joint fevers to — Dutinelion-Prd' 
to do net if and :ehen donees think it desirable. . 

In the case of a gift of a joint power, the death of one m 
the donees puts an end to the joint power. This is not bJ 
virtue of any peculiar doctrine of English laworofanj 
series of English decisions. It flows from the nature ol a 
j«m power. If power is given to A and B tenant/ dwV 
natoe to do an act if and when they think it desirable 
occaskm cannot ari<* nor can the power be exercised 
they are both living and in agreement as to the act- *» 
cannot be the case after the death of one of them and t« 
consequence is that the survivor cannot do the act becaaw 


gue nor can be then do the act, seeing that the authority to 
do it is only given to the two acting jointly. The case p 
different when the power is vested not in ptnom it"l* 1 , 
toe but in the ettupants for the time being of a 
offce such as executors or trustees. (Lord 

Venkata Narasimha appa Row p. 1'arthasara™ 
Appa ROW. (1913) 411. A. 61 -37 Si 199 (®Jj a 
18C. W N 554=(1914)M. W.N- 
16 Bom L R. 328=19 C. L. J. 369 = 16 M. L. T. 

12 A L. J. 315=23 L C. 166■ 26 M. V J- 

-Statute — Power conferred by. See STATUTE" 

POWER CONFERRED BY. 

POWER OF APPOINTMENT. 

- See POWER—(1) APPOINTMENT AND (2) 

POiNTMEST TO OFFICE. 
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POWER or ATTORNEY 

AUTHORITY UNDER. 

BORROWING-POWER OF, CONFERRED. 

BORROWING. TAKING LOANS OF MONEY. AND GENE 
RALLY ACTING FOR PRINCIPAL-POWER OF. CON¬ 
FERRED. 


EXECUTED BY PRINCIPAL-EFFECT OF 
Construction of. 

CONTENTS OF-EviDENCE OF. 

G. P. NOTES. 


POWER or ATT ORNE Y—(CW</.) 

Borrowing -Power of. Conferred-(CWrf.) 
certain sum in the aggregate. anil that to secure the due 
repayment of that am*inl u.ih interest thereon the custo- 
®er cie«>iic a promissory note in favour of the 
iHoklact’s arm wbkh the agent 00 his side >huuld endorse 


Cancellation of, by trust deed subsouently ( * ,akUr : 1 ' , irm mbKh '** ^ 00 h '> endorse 

EXECUTED BY PR I NCI PAL—EfF FT nil * bank. «h the sc-dt that both the c-stome, and 


Hindu joint family - Member of - Momgack !5 '£*, ***? 

FOR DEBTS BINMNCOM nwn v ca. .w ‘ llu : lf * " J> 1,0;nd to ,ha * ifAtwaciwn 


" .. v» — JIWIVIW. 

FOR DEBTS BINDING ON FAMILY FOR ANY AMOUNT. 
LOANS-POWER OF GIVING. AND TAKING. CONFER¬ 
RED. 


—■ -- — anu 

the firm Ixcame revcrally liable on the note, one a* the 
drawer, ibe other a» the indooer. 

//./J, that the tranks'.ton entered into by the agent 
*‘ ,h the costo-ner wav authorial by the power of attorney. 


Minor-power of attorney granted while x. ITUEStSf'itrT Si? : 
Negotiable INSTRUMENT wes-enlul incident of the hutfnr**. The .nithomy 


- UM.SIIU KHILC 

negotiable instrument. 

Objecis proper of. 

Personal liability of principal-admission of 
Scope of-notice of. 

Trust deed-trustee under. 

Use of, frfouent in India. 

Authority under. 

- ~—Onkl of Frotf of. 

Where an aci purporting to be done under a power of 
attorney is challenged as being in excess of the authority 
conferred by the power, it » necessary to show that on a 
lair construction of the whole instrument the authority in 
qwstion is to be found within the four corners of the instru 
tnert either in express terms or by necevary impiKation 

(a 5). (Mr. Amur Ali). BANK OF BENGAL 9. KAMA- 

"ATHAN CHETTY. (1915)431 A 48. 

43 0.527 (WO)-14 A L. J.217-9Bur LT1- 
20 C. W. N. 329 - 3 L. W. 210- 
, AT ft !?? 16)1M W N- 160 -19 M L. T. 178- 


- S - 

Tfc- Uwne» uf the 5rm was a general money lending 
tnthe.ou.se of which customer* were financed. 
The agent » authority to Iwii.m and to lend In uthfis was 


booow implied an authority to pledge the credit of the firm 
for the j«rp*e of oKainmg or seeming advances from 
others to customers. The authority to enter into transactions 
of the nature m question is to be found in the power of 
attorney .t*if by necessary implication from the nature of 
the Lusinevs. with the genera, management of which the 
agent .as entrusted (W 5). (.V/. Am«, Ah). BANK OF 
BFNGAL r. KIUANATHAN CHI;™. (1915) 43 I. A 48 " 
43 C 527 (53940)-14 A L J 217 9 Bur. L.T.l- 
20 C. W. N. 329 - 3 L. W. 210- 
(1916)1 M W N 150 19M L T176- 
23C.L J 348-18 Bon LB 387 - 32 1 C. 419« 

30 M L. J, 232. 

Borrowing, taking loans of money and generally 
acting for principal-Power of. conferred 

—/’ro-H/ta-S/rnrilf ft*, m tout Jr,alien of pui eg 
odhttf+tl ft Mil — Ci n *[ rf— P* ,< rf, if mdudrd. 

Ke^ndtwt executed a genetal power of attorney in 
favour of her *oo. the relevant portions of the power being: 
And aho hay. sell, mortgage, let and lean- as the case 


321 c. 419 - 23 C. L J. 348 -18 Bom. L R. 387 ■ -*■ And aho hay. sell, mortgage. It< ami lease as the case 

30 M. L. J. 232 »»> »* »y houses or lands and to borrow and lake loans 

Borrowing-Power of, conferred 

Guarani,nug «f loan If /mlmon if f/Mpnr frim m all matters and things touching or Concerning all ch a nv of 
nfer, (rMil—Pntr f( if tm hU- M mr***? »T afla,r> as fully and effectually to all intents and pu.po- 
f if I were acting therein in person." Subsequently, 

nte sole owner of a money-lending business carried on respondent's son borrowed money from the National Bank 
unoer a firm name appointed a person as his Attorney for of India on two joint and seseral promissory notes executed 
7 * ne, *I management of his said business. The power by him on his own behalf and as agent of respondent, and. 
oi attorney executed in favour of that person stated the with her consent, deposited with the Bank the title deeds of 
Js its with which he was charged and the powers he wa* her how* as security. When the note* became due. res 
“trusted with as follows: M To transact, conduct and poodent'* sow wrote a kttei to appellant to the effect that 
^»nage all and every or any of the affairs, concerns, mat in con-kJeratiou of the latter paying the Bank the sum due 
- m - and "'•"P in which I M (the owner of the business) under the notes, be (respondent's soo) agreed to keep the 

IWW am or hereafter may be in any wi* interested and title-deeds deposited with the Bank with appellant as 

«ncerned, and for that purpose to use or sip my name to tky. Appellant paid the Bank duly but was not given the 
*"v ever >' or an y documents or document, writings or title deeds which were given by the Bank to the respondent's 

£"' n * whatsoever, To borrow money from any bank or «oo or hi* man. it appeared that re.j»ndmt did not agree 

Mtiu fif® o, pej*),, „ penens. either with or with to the deeds beieg given to appdlant as security. In a suit 
w Pledge of securities for moneys advanced to various per bright by appellant against respondent and ber son for the 
T;, ""rtf. dr »". «gn accept, endorse, negotiate and recovery of the amount paid by him to the Bank with inte- 
iwv ill , and e ' er y « any bills of exchange, promissory rest and for a declaration that be was entitled to a charge or 
««, hondis. cheques, drafts, bids of lading and all and Bo up* the property covered by the title deeds in qo&ticn 
*rety other negotiable securities whatsoever to which my in respect of the wit amcont. Hd, ( 1 ) that, when appellant 
wgnature or endorsement may be required or which my said paid the Bank, he became entitled, in equity, to the t*n,-fit 
•norney may in his absolute discretion think fit to make, of the depodt of thw title-deeds without any further assent 
acc *P‘ negotiate and transfer in ■> by resp»dent; and (2) that respondent was hound by her 

“ d Wall." »•> '»*^1“' >be did n« 

J" ^Pbcauon made by a customer ci the firm to the awnt to appellant keeping the title deeds as security. * 
raw™ “* u,an<e - ,h « “ !frfd in '<> 10 " Whew the notes tecame doe. the Bank might have sued 

'JJfJ'enl with the customer to the effect that the agent bo (respondent) up* them, and have abo taken procee- 
l 2^L pW * 8 ,h ® ^n's credit with a bank to enable dings lo have the mortgaged property sold. The letter (hv 

MfflC^bLl 0 » bre aaoant 100 10 a »' 1 ' J -' 1,, was inttod « d to prevent this, and the 

led obtaia from the bank adraeca not exceeding a anaagM for cooUnaing the security in coosideiatioa 
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POWER OF ATTORNEY —icWi.) 

Borrowing taking loans of money and generally act 
ing for principal-Power of. Conferred-<tV*^.) . 

piling llncv nunth'* additional credit (giver by appellant | 
l<» rc«|MMlent‘s n»J wa* within the general authority giver 
In re-.p<4ii!cnt'' ~»m by the word* of the power of attorney. 
’’ and generally to art for me «(.' (Sir k'ukord C>+< 4.) 
AG A AllMED hPAHAXV f. Jt HIT H EMMA CRISP. 

(1891)191 A 24-19 C. 242 = 6 Sar. 109 
Cancellation of. by trust deed subsequently executed 
by principal—Effect of 

■ hoptttiocwnprired in former not dealt nith 1$ i 

latter. S / i ' Trust—Trust heed—Trusief usher— 
Sale ok. nr. (1927) 6 B 113. 

Construction of 

- rrrkoram i ml it at ttttfUlumm 

in t.dtm v«l«-Applicability. Stt POWER OF ATTORNEY 
—coNSTRucrioN of—objects of power. 

(1884) 11 1 A. 94 (107)- 10C. 901(911). 
W/V/i tf fx,vr—IVtrJt hvJ to tifren—Diitam- 
ItW i Mil rail i t»i of—Xo ra/t j, lo—.Mo am “ Copdatkv 
verborum indicat accept jtiontm in eulem Sensr "—Affh 
utility. 

It stem' to have been thought that it was laid down in 
the cave of the Bank of Btufiil v. JfeM. (5 M. I. A. 1). 
as a rule of construction, that word* used in a purer of 
attorney to express the objects of the pown are ahvay»lo 
be construed disjunctively. Their Lunhhip* cannot agree 
in this 'ie« of the case. The words tbett may have leer 
used disjunctively. Imt they d. not *r any reax* why the 
rule laid down l>y laxil Kao*. tofalotio : trior am im'ittt 
tr<tftttit*<m in >><dtm itaia, which is intended to aid in 
striving at the meaning of the patties, should not le axd 
in Construing a power of attorney much as any other 
insliumenl (107). (Sir Bitkord Omk.) JOSMENJOY 

rooNooo;. Watson. (18N; n I a 94- 

10 C 901 (911) -4 Sar 523 

-OA'if/rtV fort—Central Lnfaoft uttr/y firtiM 

of—Control of, ly laSi.yu.at portitalanution. 

The operative part of a mookhlarrumah executed by a 
lady in favour o| her husband. A. was a> folks**: I. the 
declarant, therefore, of my own free will and avcord. appoint 
ni) huslund. A, my general muoktar. and declare to the 
effect that all acts done by the said muoktar vich as giving I 
and taking loans to and from others; executing on my 
behalf, getting executed in my favour, deeds of absofcte 
sale" and so on, ” shall be accepted bj me." 

fftU, that the generality of the language. “ appoint my 
husband my general mooktar. " must be cubtroed. and if 
necessary, controlled, by what came aftermaids (44-5.) (Sir 
Afonin gat E Smutk.) SUUISHT Ul MUSSUNAT 
SHB.BARAT KotR. (1881)81 A 39 - 7 C. 245 (251) = 

4 Sar 222 

Contents of-Evidence of. 

- Will rttitiuy f*.\r—AJ*tuitihtj of, la ttitntt of 

proof of loti or dtttrmlion tf four r. 

The recital of a power of attorney in a will, aflecting to 
transmit the authority conferred by it. is not sufficient evi- 
ilence of the contents of such an instrument in the absence 
of proof of its loss or destruction. (Lori Broagbm.) 
BOMAN JEK MUNCHER JEE :. SVED HOOSSAIN ABDOOL- 

UH. (1837) 1 M. I. A.494 - 6 W.B. 61 P C- 

1 Sntt 77=1 Sar. 142- 
0. P. Notes. 

- Salt tf—PtMr tf, (inferred—Pledgt tkereof— 

Potctr of, if intludtd. 

Authority to sell a Government promissory note does not 
give an authority to pledge it (108.) (Sir Ritktrd Cmk.) j 


POWER OF ATTORNEY— (CW</.) 

G. P. Notes—(CM/.) 

JONMENJOY COON POO WATSON. (1884) 11 1 A. 94 = 

10C. 901 (9112)=4Sar. 623. 

- Salt or fartkou ef—Ptnoer of, tonferred—Pleip 

tktrtof—Po:vr of. tminded-Wordi-XtftHatt-DiiptK 
of—l'te of—Efitt. 

On ur ahoat 18 1018/8. the respondent deposited with 
his agents, iftttn XitU/t c- Co. (W. NichoDs and G. A. 
Thomp**). prumisvnrj notes of the Government of India, 
amounting to Rs. 37.500, for which a receipt was given to 
him by Nicbolk & Co. headed " Safe Custody receipt.” One 
of tkcsre nctc» was for R«. 20000. 

On 18-10.1878. \V 4 t?on (the ie>pondent) executed and 
gave to NichoUs & Cn. a power of attorney, in the follow¬ 
ing terns :— 

" Know all men by these prerents. that I, Watson, to 
make. crostitMe. appoint W. Nicholls k G. A. Thompson, 
of Mcsms NichoUs 4 Co., jointly and severally to be my 
trwr and lawful attorney, and attorney, for me and in my 
name, and <* my behalf, ftom time to time to negate, 
make .A- drepore »f. Assign and transfer, or cause to be 
procured and aligned and transferred, at theii or his di* 
cretian. all or any of the Government promissory t»«es, 
or other Government paper, bank shares, or shares in any 
puUic company , and other stock*, fund*, and securities ol 
any description whatsoever, now or hereafter standing W 
my name, or belonging to me. or any part or parts tbertol 
respectively. And a|.« for me. and in my name, and on »J 
behalf, from time to time, at their or his discretion. 10 
cemtravt for. pun hare, and accept the transfer into ®J 
name of any Government promissory note* or other Gov 
ernment papet. lank shares, or shares in any public cco 
pany. and other M«k». funds and securities of any desenp 
Ik* whatsoever, now or hereafter standing in the name 
or tame. of. or Irkmging to any otlrer person or p«v*- 
And aho to receive all interest and dividends due. or 
accrue due. wi all or any of such Mocks, fund*, and *' un 
tic*. And for the puipores aforesaid, or any of ,hf *’ 
sign for me and in my name, and on my l*ha!f. any ano 
every contract or agreement, acceptance or other 
And to sign. real, and deliv« for me. and as my act aw 
deed, and every dml which they or he may think expe¬ 
dient" 

HAd, that the agent had. under the power, no authontj 
to pledge the note ( 108 ). . k 

The power of attorney in the present case is not to' 

same form as that in tkc Bank of Bengal v. M*M P * 
I. A. 1). It does not contain in express words a po«' 

" indorse." If it had. the question would have been 
ther there was anything to prevent it from being a p> 
the discretion of tbc donee of it to indorse the note 
cwivert it into one payable to bearer whenever he t 
fit to do so for any purpose. But in this power the n#** 
ment is not anthorired in express word*, but is J ®' oon v 
if it con»e> within the meaning of the words " And for 
purposes aforesaid to rign for me. and in my name aw 
my behalf, any and every contract or apteaM; acctpw* 
or other document." The " purposes aforesaid 

— ■ From time to time to negotiate, make sak. JJJVJ 

assign, and transfer or cause to be procured and assg 
and transferred, at their or his discretion, all or 
government promissory notes or other government P^' 
etc., and abo for me and in my name, and on mj 
from time to time, at their or his discretion, to contract 
purchase, and accept the transfer into my name ot - 
government promissory notes or other government F' 
e*c * i 

The appellant's counsel relied mainly «P* 1 'X 

- negotiate” and also upon “ dispose of.” " W *** 
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POWER OF ATTORNEY—(CW./.) POWER OF ATTORNEY—(CWrf.) 

0. P. NoteMCwfif.) Minor-Power of attorney granted while a. 

tended by those words appears to have teen t.. VJ <t p*r I--Ratification of. <m attaining mayvity. St< HINDU 

chase for the respondent government promissory note* and Law-Minor—Power OF ATTORNEY, 
other securitie*. not to borrow or lend mooey upon them 
(108). (Sir RifkarJ Comk) JONMENJOY CoONDOOr. 

Watson. (MW; iii.a.w« 

10 0 901(9112)= 4 Sar 523. 


Hindu joint family-Member of-Mortgage for 
debts binding on family for any amount 


(1916) 19C.W.N 787(790). 
Negotiable Instrument 

-- S.U.,mJoni.Mtig* - Awr */. ,t*ftrnj - t„. 

« ufhng-pMr ,/,* /*/,/ 

The payee of promise notes of the t. 1. Co., by 
pown >4 attorney. authorial hit agents at Cakatta to 


* 

^ . . . 

-*’°* cr 10 if winded in poweT of attorney ex« | fmdik IrTcrd-^'ri n<' < notc'Wtre (ran* 

cuted by other members in his favour-Mortgage fo, .*f 

porposes-Amount of-Limit on. Sff HINDI.' I.W- Bank of Rcngal ^offering .* ° f "* 

JOINT Family—Men bfk of-powlr of Atkwmy. _ T> t T i , p, """’? 0,y 

ETC. (1927153 M L J 592 "f ,bc «*»■ 

ea me nsXes. *o.h endorsement purporting to Iwasattur* 

Loans-Power of giving, and taking, conferred :KJ P ,i '* , P 4l< f^ dc P®» i . wd ‘hem with the bank, by 
, . ,, „ way .tfcclatnal meanly for their personal liability, at ihe 

- Uin obtanuJ h r •»**' *’>"«h-ttminv*"* '** nmt authoring the Rank, in default of paymem lo 

of, oh Proof of ok fn « ,f*T » idl the n<4e* in reimtersemenl 0 / the advances. The 

Mount- Jfttmly. agent* afterwards Itcamt insolvent. and default having 

The operative par! of a mooktiimma nr.utcd hy a lady made in payment, ibr Rank sold the note* and realised 
in favour of her husband was a* foluv*j the amount of ibeir I on 
“ I. the declarant, therefore, of my own fiee will and a. /UJ. that the endorsement of the notes by the agents of 
cord, appoint my hudund my general moofcUr. and declare the payer lo the Hank wa* within the x.opt of the authority 
to the effect that all act* done by the *anJ mooktar. *och a* gi.cn u, them by the pow*. . f attorney, and Hut the payee 
giving anel taking loans to and from -aher*; executing on curid r-t recoin in detinue against the Hank, 
my hehalf. getting executed in my fanmr. dud* of ate It »said thit the word* " *41. endor*. and assign." used 
lute vale." and 10 on. " *hall I* a.cepttd by me “ j curyanctivety. cannot lw used in the disjunctive, but that the 

SmNf, if it had bee* pros ed that the hu*lur.u had cue. colypjwrr given 10 endorse is ore am illary to sale, and that 

wrre. power to *ell. and for ihe 


traded loans and obtained advances on behalf of hi* wife 
it might I* that under the above p«ei of attorney the lady 
would be bound by his acts, a* l*ing within the -cope of 
his authority. Rut it would have to I* *hown. not only 
that he borrowed the money, but that it was burrowed hi 
her. If it had appeared that it was taken for his own pur 
pose* and the lender who advanced the money knew it. the 
wife could not be charged with it (45). (J»' Mmfagm h. 
Smith.) SUDISHT UL ?. MUSSUM.lT SsMEOHAklT 
KOER. (1881)81. A 39-7 0 245(2512)- 

4 Sar 222 

- Jhttlmm of aitonnl/, if in/MfJ-Sml n(ainU 

Prmifal kitfJ on /«* OttlUmnt **J \>lh,mt imitftmlM 
frotf of iHjfUiJmi-MoinUnmhlilT. 

The operative part of a mo.ikhtaraj.nah executed by a 
lady in favour of her husband * 1 * as followsI. the dec¬ 
larant, therefore, of my own freewill and accord, jpuj.ni 
my husband my general mookhtar. and declare to ihe effect 
that all acts done by the said mucJttar. such as gieing and 
taking loans to and from others; executing on my lehalf. 
gtding executed in my favour, deeds of ab*ol.te sale. ’ and 
•oon "shall I* accepted by me.“ 

The plaintiff appellant brought the suit out of whkh the 
appeal arose against the wife to recover a sum of muvey 
and interest upon the footing of a stated and settled account. 
The arcoant had admittedly been settled, not bythede 
fwdant herself, but by her husland under authority confer- 
‘‘d by the above mxoktarnama. Without any proof that 
•now) had been termed at all. and certainly with rww 
•hat it had been borrowed on the wife’s *count. the plain 
[Iff sought to fix the defendant with the Urge deU wed for 
°1 Ihe mete statement of account of her husband. 

Nd4, upon the construction of the m-nktarnama. that 
the husband had no authority to bind hh wife by snch a 
Matement, whatever authority be might have had to tad 
her by an actual borrowing of mooey cm her account (4a) 
{Sir Montana E. Smith.) SUDHIST UL r. MUSSTMAT 
SHEOBA1AT KOER. (1881) 81. A 39^ 

70.245 (261 2)=4 8*r. 222 


we are to read it. a« if it 
puipo-e* of *elfipg. to endorse. It appeals to us that the 
rational and the natural c<*Ur«tioo is the one which re- 
pre*ent* a pnwtr " lo sell, mdorse. and assign", as a power 
to sell, a power to endow, and a power (0 assign - so that 
the*« acts may be deme apart or together, and that the 
power* ate conveyed c«mjointly and *cmally (38.40). 

The «i»«mvlancc that the endowment i> to l« only 
made Un the leneBt of the principal, and not for the pur- 
prws of the agent cmly relatev to the purpase of the cxecu 
lion, to* lo the limits of the power itself; and though the 


* title nravi depend upon the authority of the 
endorser, it cannot be made to depend upon the purpose 
for whkh the en*.rxr performs his act under the power 
(40) n ,* c ** m .) Rank of He scat.M atuod 

(1849) 6M I A.1-7M0V.P.C.35- 
13Jnr 945 Taylor 434 (b)-l Sar 381. 
-R ink of Bengal 0 . Fagan. 

(1849) 5 M I. A. 27-7 Mav P. C. 61 1 
Taylor 434(b)-18ar. 392. 

-ifVvJr— X/t-lutt—Dufott of—Meaning uhen af- 

fiirJ to kll of tx.han ** or orJinarf fremuwy 11,if. 

In order to see what was intended by the words " negoli- 
ate“ and “ disptw of “ in a pnwer of attorney, they must 
be looked at in connection with the context, as well as with 
the general object of the power. If (he word “ negotiate " 
had slued akrw. its meaning might haw been doubtful, 
thmgh. when applied to a Ull tf exchange or ordinary pro- 
mivvary note..« wouU probably k generally understood to 
mean to sdl or discount, and not to pledge it (108). (Sir 
RuktrJ Camh.) JONMENJOV COONDOO?. WATSON. 

(1884) 11 1. A 94-10 C. 901 (912)=4 Bar 623 

Object proper of. 

-The proper ob«t of a pjwer of attorney is to give 

authority to the future acts of (be attorney, and not t 0 ratify 
pei* actsoftte attorney (200). (UJ HMonse.) LAU 
Amaranath Sah r. Rani achan Kuap. 

(1892) 19LA 196*14A.420(426M8ar.l97. 
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POWER OF ATTORNEY— 

Personal liability of principal-Admission of. 

-/*.- • . 

/'. nit., vh.. iiietl a» heii to theowe<4 /.. was ircotn- 
petoni to RMii.igt hi* property, awl his wife. A", was appoin 
tul liy the ('olleitnf hi be Mrluulm ik manager. .*4* 
Item wax hi. guardian. She executed a general p-.wet of 
attorney in favour of .1 the expressed object* of which had I 
reference to the lands of her husband, of which she was the j 
sirb.ti.tkar. and •<» «<hct Linds of which she wa* herself the ! 
pn-prietn-s*. “ Therefore " she said. “ as regards the i 
properly poNMNd 1> me and my husband in the 1 
prexent awl future, in my prc'eo? capably, and in s*b 
capacity as I may p^ss hereafter" she appointed four 
prrsons. of whom A wa» one, to be general attorneys. Then 
she- specified a nun.Icr of things that they migto do. Every 
•me of them might he referred, and indeed most reality 
referred, to the land' of p awl A'. Theie wu* a p>«rr to 
obtain th- peimi.si.,n of ik- Pi*trkt Judge to ofltract fresh 
tlelds “oil the niuiity of any piopnl) " for rhe impose 
if paying oil .4*1 deb>» of /.; and again a power to renew I 
documents of hypothecatkm for the pitp*e of extending the 
peii«l .4 np.iym.nt. li th those pmers had reference to 
charges on land; and in U«th th*se<a*es ike attorneys 
were to prepare dw ument. fm A* 1 ' own signatuie prior to 
registration. 

/Hi. that the power of attorney did not contemplate 1 
such .m act as an acknowledgment of Pi prr^eul liability 
(39 40). (led Hr.Il MAH IRANI f. COL 

MtlOR OF Er.UV.iH. f1894 ) 22 1 A 31* 

17 A 198 (207-8)-6 Sar 651. 
Stope of-Notice of. 

-MAff lud.n,m,Ht klUf nuJtf ,/. 

A person having notice that the indorsement in hit 
Uvour of a Covern-mnt promissory IK >te was under a 
power of attorney, is in the «ame position a» if the power 
uf attorney had Ireen peiused by him. and if that power did 
not authorin' the endorsement he must fail (104 5). (Sir 
Rickard Crock.) JONMENJOV COONDOO \Y.\TWN. 

(1884) 11 1 A. 94 - 10 C. 901 (909) ^ Sir 523. ! 


! PRACTICE—(C«w/4.) 

Fraud. 

Future righis-Declaration of. 

ISSUE. 

Judge—Personai. knowledge of. 
Jurisdiction- absence of-Plla of. 
Limitation-Plea of. 

Litigation. 

Local Investigation. 

Local Visit. 

New point- raising of, a iter close of evi¬ 
dence. 

New trial 

N’ON SUIT-JUDGMENT OF. 

ONUS OF PROOF. 

Opponent. 

original Side appeal. 

Party. 

Parties. 

Parties not before Court-Decision affect¬ 
ing-propriety. 

PLAINT. 

Put. 

Pleadings. 

Points unnecessary-Exprission of opinion 

ON. 

PRINTING. 

Procedure. 

Relief. 

Rule of. 

Rule of Court-Practice having authority 
of. 

Stare decisis. 

Statute-. 

Suit-Dismissal with cosis-Puistiff’s right 
TO APPLY FOR. 

Trial Judge-Witnesses-Credibility op. 
Witnesses-Credibilityof. 

PRACTICE -ACCOUNTS-BALANCE DUE ON 
-SUIT FOB. 


Trust deed-Trustee under. --Objections by defendant in-Dccree to pto n,l J 

-Power of attorney liy—Nature of. required—Special ^ PARINf.RSHIP-Dl'MLUnON 

powe, of attorney or general power of attorney. Sa TRUST “ ACCOt NTS—BALANCE DUE ON. (1834) 6 W.B- 

—Trust DEED — Trustee UNDER—Power of AT- -Statement of accounts filed with plaint—SuN 0 ** 1 

TORNEY BY. (1921) 491 a. 46 (50 1 )* •» e«idence-<onflict bttween-If fatal to 

49 C 325 (333). f4W - ACCOUNTS—BALANCE DUF. ON—SUIT FOR'* 

___p 0 " V( , j , ale ^ (nnjtn| o| o^HMot—Trettee Mem °RANDLN. ETC. (1870) 14 W.B. 84 

rm: ^'“-ADMIBALTY. 

DEED-TRUSTEE UNDER. (19?7)6B 113 lS ** U ADM,RaLTY ) 

Use of. frequent in India 1 — af-Pmr and duty ei tr-C"* 1 

h ““ * . . 

3 A L 3 m!t 8 s r ss 

nn ._ 1 MLT * 163=4 ^ 295 = 9Sar 27. 108 LC. 727(2)^-29 Punj.LB-4^ 


PRACTICE. 

appeal. 

Appealable ca$e-i$,ces in. 
cause of action. 
Declaration. 

Demurrer. 

Eject ment suit. 

Events subsequent to suit. 
Evidence. 


A-IB 1928 P-0-1® 

PRACTICE-APPEAL 

ACCOUNTS. 

ACCOUNT BOOKS. 

ADMIRALTY. 

Decree-Devolution of interest subsequent 
to. 

Decree-Events subsequent 10 . 

Evidence (including witnesses). 

Finding of fact of court below-Reversai 0f« 
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PRACTICE—APPEAL— \cV*fcf.) 

Judgment under—Criticism of. 

New point in. 

Onus of proof-objection 10. 

Original Side Appeal. 

Party—Examination for first time ok 
Pleadings. 

Kemand in. 

PRACTICE-APPEAL-ACCOUNTS 

- S/t ACCOUNTS—APPEAI. 

PRACTICE-APPEAL-ACCOUNT BOOKS 

Ration of. on 'u«pi«ion formed on in'pe’ik* ..f 
book'-Propriety—(Jltjt,ii,„ r >4 taken in (’wot Woo— 
I)«ci»ion in Couit Imlow ba>nl on book*. \trou\l 
BOOKS-RE JEM ION IN APPEAL OF. FP . 

(1877) 3 Snth 414 Bald 125. 
PRACTICE-APPEAL-ADMIRALTY 

Appeal in proceeding. in. S# ADMIRALTY AN1» 

Practice-admiralty. 

PRACTICE-APPEAL—DECREE-DEVOLUTION 
OP INTEREST SUBSEQUENT TO. 

--Rewul of decree <« ground of. .wl)HR»E- 

tVENTS SUBSEQUENT 10-IH VUI.UlION OE INTEREST, j 
r 1862) 9 MIA 287 (299 300) 1 

PRACTICE- APPEAL-DECREE-EVENTS SUB 
SEQUENT TO 

Cogniunce in appeaUf. .V./ DECREE—EVEXIS 
SUBSEQUENT TO—COGNIZANCE IN APPEAL OE. 

(1920) 25C W.N 409 
" Rt'mal of tktrct c.. pound of. Sit DlCREE- 
tVENTS SUBSEQUENT TO-DlVOl.UIION OE. ETC. 

(1862)9 MI A. 287(299-300). 

PRACTICE-APPEAL- EVIDENCE (INCLUDING 
WITNESSES) 

Admission by Court below of. 

“ —Irregularity iis—Waiver of—Objection in appeal— 
Maintainability. C.p.C. OE IW. O. 2. R. 3-lAND 
Wl “»- (1919) 471. A. 76 (86 7) -43 M. 667 (571). 

Opportunity to adduct 
Refusal by CouM Mow "f—Plea of. .Va fcVlIiENfl 

-Opportunity to adduce. 

WitneBMft—Credibility of—Triad Judge's 
finding of fact based on. 

- (Srt aJit Appeal—Evidence— wnNtisis— cre¬ 
dibility of). 


~~ Atttfimt a(—Nttauty—Eipr<n lUUauui if 4 1 " 
•/rtliawt Hf*i hmrantur tf *!— 

Ef'il. 

In a ca«e which had (o be decided aim**, if no( entirely, 
on live credibility of the witne^ examined. the trial judge 
7 * d not omitted any of the crucial poinis whi-h ought t*. 
"**• been present to hi* mind in Coming to a iwKivioo. 
and there was a very strong and logical case pot forward 
W™ the probability of the truth of the opponent’* story. 

f 4 ' case was one in which it could ** t* said 
> h »t the trial Judge had not had an advantage over an 
apwUate court in teeing the various witnesses examined. 

Where it was perfectly dear that the trial judge did not 
the story put forward by the opponent and hr* wit 
JJa. arid it was inevitable that he shmld haw been 
fenced in his judgment by the view he formed of the 
Sift of,he *itne«« as they were examined before 
f^hr that it did not detract from the advantage 
lK , h ' be W «1 Jadge had over an appellate court in wing 
nrtou witnoi*j examined that be had not exprewed 
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P1 S^7) Evn,EH0E , " D, ° 

WlKiesses-Credlbility of—Trial Judge's finding 
of fact based on-(Ct*tf.) 

his reliance up-;i the demeanour of the uilnt**,. (ZW 
Ur W .) NETHERLANDS TRADING SOCIETY r. R. M,|>. 
(.HETTIAKFIKM. (1929)7 8 498-118 I. C. 267 — 
30 L W 569-A I R. 1929 P C. 202 
- KtttnJ J—Pntntir-CmdHi,*. 

•'Pplj*g the utR^aMbhrd rule* a* to the amount of 
'? 4,d 10 ** f * 10 ,hf of a Judge who ha* decid- 
td matte,, of fact dq .^,1 ... I.y ui«ne»*e. a. the trial 
Wore huu and having Cm-rdried ail the widen.* admitted 
J??*. ^ '-pinion that the judgment of the 

T l jud « r ^ oul '' v '**d. and that ol 
the appriate t.«rt *houH be *et a>nk (M/Mi **.» 
I 4 M \ (* HONC :. UW f'HOON & CO. 

1927) 29 L W 520 - 47 C. L. J 288 -1071. C. 457 
30Bom L R 757-A I E 1928PC. 127” 
66 M L. J. 88 

- -\\ bm 'hr issue i> .<* of pure fad and its decision 

rfpn»d» ewtirdy on the credibility of corflkling uitnesws. 
the Imy t «*H ouu ,4 nnw-rt) U great!, influenced by 
thi- <yxm<« the trial Jrtlge who has seen am! heard the 
wit»*y. tueptm rare v**e» which ate MHrt»*.il* nf 
Umg dealt mah mhofly Iq a-fumrnt a Court .4 appeal will 
hrMtate long Wore it drturl,. the finding* of a trial Judge 
lus«*l -* verbal te-timori). 

Rj way of indicating the principle* applicable t<» such 
sa*o. tbmLercMiip* quoted with approval the following 
passage in the judgment in A’USu HA v. Lim Thau 
r«/.(lVl2)A C. 323.325:- 

Ihe case was tried Wore the Judge alone ; it turned 
entirely on questions of fact; and there wax plain perjury 
on erne side or the other. Thrir |/.rdvhip*’ board are. 
therefore, called upem. as were also the Court of appeal, to 
eiprvs. an *pm>on on the credibility of conflicting tvitnevse* 
whom they have nc 4 sen. or heard, or questioned. In 
coming to a exclusion on such an i>*ue thrir lordships 
nwH of neersHty be greatly influenced by the opinion of the 
learned trial judge, whose judgment is it«|f under review. 
Ilrscesthcdcmeanw of the witne**e*. and can estimate 
their intelligence, position and charxter in a way not open 
lo the cowits who deal with latrr sage* of the case. More¬ 
over. in ca*e» like the present, where those courts have only 
hi* note of the evidence to work up«i. there are many 
pornt* which, owing to the brevity of the note, may aopear 
to have Wn impede*tl) or amUguou*!) dealt with in the 
evidence, and yet were elucidated to tie Judge's satisfaction 
at the trial either by his own questions or by the explana- 
lx** of counsel given in presence of the panic*. Of course. 

« may I* that in deciding between witnesses he has clearly 
failed « some pant to take account of particular circum¬ 
stances or probabilities material lo an estimate of the evi- 
deoce. or ha* given credence to testimony, perhaps plausibly 
put forward, whkb turns out on more critical analysis to 
be substantially incon*i*tent with itself, or with indisputable 
fact. Imt except in rare cases of that character, cases which 
are suxrptiUe of being dealt with wholly by argument, a 
■•xwrtof appeal will hesitate long before it disturbs the 
xhng* of a Trial Judge based on verbal testimony." 

HdJ that, in the case before their lordship*, the above 
principle did not receive sufficient attention from the learn¬ 
ed Judges of the High Couit, who reversed the trial judge, 
and that there was not in tbei, judgment* or the cri.icism 
of the findings and essence below aufikient ground for 
discharging the onus whkh lay so heavily on the appellant 
before them. fLatd Alhn.) SlTAUKSHMI A.MMAL *. 
VENKATASUBRAMANUN. (1930) 33 C. W. N 639 = 
123 1 C. 657* A I*. 1930 P.C. 170=68M. L J 629 
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PRACTICE-APPEAL—EVIDENCE (INCLUDING I PRACTICE-APPEAL- ISSUES 

witnesses,—( r *tJ.) -*r appeal—issues. 

Witnesses-CretUbiHty of-Trial Judge s finding |--w* Practice-Issues. 

_JL Jjm. ' Jhrmmnt If PRACTICB - APPEAL-JUDGMENT UNDER - 

«*•«* • - /Ti/firff— tunmnu— /Mfame CRITICISM OF 

/».*— hnJt"Z htij l><tin;tirM. _ 

If the dtti'ion of the ui.il pdge nn an i*«ce of fact “ *'*** jkJ Jh, T *! Court—Limits to- 

prorcviK upon ll»- imj—Mt «l*h he had formed from Gr ^ i •fyi'i(i»-Sfffii<ati,m «I-Ne<ftsilj. 


-/ , r- h fruif—/bnmnO- Inf/rmt CRITICISM OF - 

tt.M—h mint" KtffJ ml jo ur— DrtimU^m. _ 

If the cltti'ionof the ui.il pdgr .« an i**oe of fact “ J,lj Ju, f * f Court—Limits /,>- 

proceed* upon the irti|*<"toi whirh he had funned fr«r f'Mfim-Sftrifntm tl-Ntwntj. 

h of Ik « • la which < f then wa> .'! * *• docU «** d ««y of an appellate Judge to 

tvfiinC tlv ti-jth. hi' ik> i*i>«i **ght *4 to be interfered «iih OHicise fortedy where necosity arise* pointing cut 
in appeal ThHiulept i n «bkl the f*”? »" a lower Court, but respect for the 

jiirlgmint of |Im trial Judge wa> not lo'ed open hi»im- “l**'. 2 * °** e2nd common fairne*s require both that the 
pre»i-«i of the value of the evidence -hen by the *itr.e«es ***** •* «p«^d temperately anil that the 

in the witnv» 1»«. hut rather from hi* inference from the *"* r “ K fw ,h< <li,ki ‘ m > hou l d t* «»!«•■ 
chRiimens uhih n.n pit in evidence More bin. (Lfri "■*** “* of •»* appellate Judges allowed himself to 
Chin,t/for.) IM AO.il l: AM r. KlIFTU *AW. •* ,hc Figment the Court below that from beginning 

11929' 116 I C. 394 A I. R 1929 P C. 110. !o 0-1 •* * 2i ,u!l «* ■**atements and special pleading, hot 

**..op, D ,c D *£.-**■*- sjfsaKRSC 

^^rr“ ci - 

1KEI 18,111 ' nl 1 VFXKATAStWtAMANlAN. (1930) 33 C- W N.693'* 

-AW,■///..« tf—Pi.<fu>t\—CcnJ,ti.mi. 1231. C 567 ■= A I. R 1930 P. C. 170 - 58 M I J. 629. 

//,/./that the material* before the High Jowl did nee PRACTICE-APPEAL- NEW POINT IN 
rend,i it pomi-ilile for that (cent to reject the evidence of ._„ • • . . ..... , 


willies** whom the tr'-al Judge had 'em and hdkud 1^. Rii ‘ ing PermissibiMy. Stt APPEAL—NW 

U...J r .-/,».) VI.AWAaiwm! Pni!,r “ »»» Couscn Appeal New not 

32BomLR 499-51 CL J 136-311W 176 = ,N 

1930 M.WN 60-1211C. 205 AIR 1930PC18- PRACTICE-APPEAL-ONUS OF PRO0F-0R 
(1929) 58 M L J. 245 (251). JECTION TO. 

Witnesses Evidence of-ReJectlon of, - Maintainability. S« Onus Of Proof-Objec- 

-Pnpikiy. Stf EvihEXfF-WnMSSlS- Hvit» T, ° N 10 0R Q UlS1,0N AS TO. 

ENCE Oh—KEJE<7I»N IN APPFAI. or. PRACTICE-APPEAL - OBIOINAL SIDE AP 

Witnesses Examination in court below of. PEAL 
-Failure— Adiet* infmr<e from- Propriety. Sf f -Difference of ojnnion equal between judges hearing 

Evidente—W iTNh.sshs—K xaminationof—Faii urf -Proc^-teo" to Appeal—Original Side appeal 
(1918) 451A 284 ( 287 8)- 41 A. 63 <67) PRACTICE-APPEAL* PARTY EXAMINATION 

- kefioal to allow— Interference with- AppHotiun | F0R FIRST OF. 

for examination made in midrt of hearing. Sff EVIDENCE -Propriet). Sff EV||iENCE-PaKTV-EXANINA- 

"" UNISSLS-EX AMINAT ION 0»—RfFCSAL BVCTN'IT H0X OF—ATPEAL (1872) 19 W. B. 1» 

2® 1,08 3 PRACTICE-APPEAL—PLEADW08 

_, dbTCUrtU, — -5« APPf^C—PLFAPINGS—AMFUDUENT W> 

C.. tVIDFNCr LADINGS. Sffthf PRACTICE—PLEADINGS. 

On LMDEM E—MITNfSSES—lBOSS-EXAMINATION Ol pRACTICP APPPAT RPMANT) IN 
-OPPOKTUNITV hOk. (1922) 17 L W 481 493' P8ACTICE ^^-APPEAL-REMAND IN. 

PRACTICE-APPEAL- FINDING OF FACT OF - ArfEAL—RlMAND IN AND PRIVY COUNOL 

COURT BELOW—REVERSAL OF Appeal-Remand IN. 


TO ALLOW. 


- Sff jfw Appeal—Fact — Finding of-kl 

VEkSAL Oh). 


- Tml :,4,. kaJms, <*Ji l4 ,J i ,r*'SH,- 

h . PRACTICE-CAUSE OF ACTION. 

SSI'S "**1^ “ , '™" -(&, j/wCause of action). 

of Appeal to overrule Mmgs of bet made by tribunals uf Mlsiolnder of 

fiM instance. A mamfcMly erroneous ojickxioa. which a Misjoinder Of. 

readable judgment rej„is. i* not lalkLned by the fact -—Hindu Law- Widow—Alienations several 

that It was arrived at after hearine ard rate hy— Presumptive reversioner ^s suit single for <«“'• 

On Iheother han»l.the veracity of niiiwsfcsisonfinar^ui «« of invafidity of. Jcc HINDU Law—REVERSIONS 
finally determined by thc<e before whom they give evi -P*CUMITIVE REVERSIONER-WlDOW-ALItNAW 

dence. The value of corroborative or dbereditive «oof can »V“DECLARATION OF INVALIDITY' OF—SUIT FOR 
best be judged by th«*e who have before thm all th^ SEVERAL AND. FTC. 

persons involved. A conclusion of fact of onetriUinal (1909; S61. A. 103(113) 36 C 780 ( • 

founded upon divers admissible fact- of varying importance - HiDdB Law-Widow—Husband's share of mova» 

ought not to lie overset Ivcause the balance of preof u'oo and immovable properties of family—Suit for—Not W 
consideration of the matter by different minds in a fw misjoinder. Stt HINDU LAW—WIDOW ISHEWT- 
settmg seems lo incline against the conclusion oririnalh ANCE TO HUSBAND-RIGHT OF-SUIT BY WIDOW. Ng* 
drawn. {Lord Mtrri^t.) SINGLETON ABBEY r. Sara. (1908) 31 L A. 10 (16)= 31 c. 262 (*W- 

(1 ^ 3 0B°m. L^B. 833=1081. C. 727 (2)= -Immovable and movable properties-Suit single to 

29 Punj. L. R 439 =A-1- R. 1928 P. C. 122. recovery of-Ca«« of action same in respect of btfb-No 


PRACTICE-APPEAL-REMAND IN. 

- Stt Appeal-Remand in and privy council 

Appeal-Remand in. 

PRACTICE-APPEALABLE CASE-ISSUES IN- 

-Findings on all—Recording of—Necessity- S* 

Practice—Issue—appealable Cases. 
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PRACTICE-CAUSE OF ACTION—(CW.) 
Misjoinder oi-(CemJ.) 

misjoinder in case of. Stt HINDI' LAW-Winow- 
INHERITANCE TO HUSB.ASD—RIGHT OF - SUIT BV 
WIDOW AGAINST SURVIVING MFMBFK.s. ETC. 

(1903; 311. A. 10 (16) = 31 C 262 <272>. 
——-Interference in appeal on ground of—lN.it.ng pi*.- 
IiH to his election to ptoceed against one of defendants— 
Propriety. Stt V. P. C. OK 1908. S. 99-MlSJOlNDER OF. 
ETC. (1909)361. A. 103 (113)= 36 C 760(798! 

- Irregularity or illtftlitj. 

The Joinder in a civil case of several om of action, if 
unwarranted by any enactment or rule. i* much war than 
an irregularity. Such a joinder of plaintiff* is *..* than an 
irregularity ; it is the constitution of a suit in a way not 
ind ,he ,aW ' toprovidure 

(263 4). (Tht brj OumtUar.) N. A. Sibkamaxy 
A 2**/- Kinc Ejipiror. (1901) 281 A 257 
25M 61(98)=6C W. N 866 = 3 Bon L B 540- 
8Sar 160-11 M L J 233 
—-Mesne profits-Rcnt-CLiim foe-joinder of. in <*e 
•HI— Per missitjlily, Stt LANDLORD AND TENANT— 

Rf.nt-Misne Promts. 

(1866) 10 M I A 438(451). 
^Mortgaged property-purchase l»y mortgagee of. in 
execution of decree obtained by third jar, y-Mo. tg»gor» 
»uit to set aside. and to redetm-Bad for mW t mUi if 
MORTGAGE - MORTC.ACED PROPERTY-MoRICA. 
GEES PURCHASE OF—DECREE OITAINID BV THIRD 
PARTY. (1900) 27 LA. 216 (226 71- 25 B 337 (348 9) 
—-Rent-Arrears of-EstaWMiment of liile-ljnd 
‘O' Iwh-When bad for misjoinder AV- I *ND 
LORD AND TENANT-KENT-AHREARS OF-tSTAB 
LISHMENT OF TITLE. (1866) 10 M I. A 438(461) 
Rent and mesne orofitv-Claims for-Joiwfer of. in 
Wl, ‘ Stf Landlord and Tenant-kfnt- 
MESNE profits. (1866) 10 M I A. 438(451) 

"Praftrliti Minnl-Titla ta fnamt—Jaimitr >« 
w m lit if-rn /mt ma d t mt a/—Tula imiag tammam 
teunJalian. hit Jiftrial m many furtuu/an—lk/mJamti 
“I”*/ no i am man i ultra!. 

. The wit i* an example of the inconvenience of emhrac- 

nJ" ° M a,, ‘ lo var *°* > P®** °***«!. * b * h - 

although having a common foundation, are different in 
"’any particulars, ami arc to I* asserted against defendant* 
J**ing no common interest (31). (Sir Jana If. Cdmlt.) 
MUSSUMat Phoolb.as KOONWAR r. I.ALLA Jocishur 
SaHOV - (1876)31. A. 7=1 C- 226(248) = 

26 W.R 285.3Sar 673 = 3Bath 236 
Plaint if dlidoses-Qaestion as to. 
■~~~-P°l n ts to be considered in use of. Stt C. P. C. OK 
,V08 - 0 . 7, K. 11 (j'—Cause of action. 

(1879)6LA. 120(121)=2M 62(63). 
PRACTICE—DECLARATION. 
rr~~Puture rights— Declaration of. Stt HINDU Law— 

"ill—Future rights. 

' “Parties not before Court-Declaration of rights of. 
~*NDUUW-W,LL-PARTIES not before 

—-Unnecessary but embarrassing declarations-Making 
BUT ire* “ ,0, S “ DECURAI,0N - Unnecessary 

**A0TI0E-DEMU*BEB. 

Defendant pleading. 

r—U«h« when effectual in favour of. Sir LATHES- 
U **URRER. (1867) 7 M L A. 4 (13). 


35o6 

PRACTICE—DEMURRER—(CWrf.) 

Plea of—Plaint allegations—Troth of-Assumptlon 
of-Necessity. 

b T 1 demurrer, it 

*•* 1 . 0 ! course. depend upon the allegation* of the will, 
whether it o»gbt lo be upheld or not (549). (UJ Juifitt 
[*'«'■) SRLLMirm- SOORJEEHONKV DOSSF.E ;• 
DES01UNDOO MU LUCK. (1857) 6M I A 526 - 

4W R 114 - lSutb 291-11 J. N S 37 = 

lBour Rep. 228*1 Sar. 583. 

-- limiti—H'iittai >lattmt*l-R, 

fat <«/. 

When a plaintiff «> CO tain alleged fact* a*ks relief ilK | 
rswnaUetoo»om a (rial of the fats byre.** of the 

h i: hKh ** * * 

i is*" n ££• **- 

The case must be .Wined a* if i. had arisen on a 
«*wrev to a fading or to evidence where such procedure 

* °!? <Mn,i * '"“■I 6 * 0 AM®* ca*s 

^ M) i‘V* Wmp,ion than that the 
foibaJered are lb»c capable of prof, awl are proved. 
Th-s *simp,„, of the truth of facts alleged mu*. We, 
wrmHolto .he .^KferatK* of the legal effect of the 
I fat* Atrd uprai Ik lur* rajml against the trial of thcoc 

JSlH ’ ,, 1 . ,ur ,hr l-'P'’* «f AHe.taininc 

whether they rare the legal luts twisted on. (Sir FJuunt 
MHum,.) NAWAR SlDHIE NtZUK ALLA KHaN 
Kajah orjood Hvaraai khan. ’ 

(1866) 10 M I. A 540 (652^3)-6 W B (P. 0.) 83- 
1 Sutb 635- 2 Sar 198. 


-- -The plaintiff*. .Liming to I* heir,. a f, fr lhf ^ 
of hm .Kfow. who sunned him. of one / sued to recover 
certain moveable and immoveable estate, the wooertvnf 

in the plaint but the course in whKh it was derived 
appeared by a pedrgree exhibited by the plaintiffs, and filed 

as kindred of the dr ei*ed. connected with him by 
”T f ro -. tk »- /nccslor. C. The defendants 
denMd the pb,miffs title. Admitting the pedigres- to Ire 
cerm. w far as ,t went, and assuming, fo, (be ,ni,po*c of 

a thru objection to the title, all that the H'Rree 
j> be tme. they contended by their answer, that the 
plaintiffs were not within the line of heirs. 

The first Court beU against the plaintiffs on the question 
of title and dismissed the mit. iMfecision was reversed 
on appeal by the Sadder Court which remanded the case to 
the Court bek« for trial. On appeal to their Lordship, 
the qoeMionfnr decision wa* whether the plaintiff, were 
o remote .0 degree to be heritable as ptnifc, 

//^ tha, thedeerMon in tbeS-ddc Court, as well as 

that in the Court (efow mrght be viewed as in the nature 
of a demurrer, on which any consideration 0 f possible title 
on <*ber assumed state of facts would have l*en irregular 
(389). (Sir Ratal PkiUmart.) BhyaH Ram Sikch - 
BHYAH UCUR Singh. 0870) 13MIA373- 
14 W. R. (F. C.)1*6B L E 293 = 2 Both! 330 = 

2 8ar.666. 

—The case was tried m India upc* only the first and 
prefiminary isaoe, nr., whether or no, a good cause of 
act»n was disclosed in the plawt. I, «. however, cooced- 
ed that the statements rn (be pLint may be taken to be 
supplemented and to include an, fa, stated. *,0 ,* 
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PRACTICE-DEMURRER-; Ctmd.) 

Plea of—Plaint allegations-Tnith of-Assump 
tion of- Necessity— (C tutd.) 

inf'iinl by mct'siiy implr at**-. from ihcwiitttn *iatr«*n: 
i>f the plaintiff. ..r the ik.un*nts annexed to and filed with 
either that nr the plaint it*elf F«th»- trial of 
whkh i* in ibi- luluir o| a uial m tkmuner. the fact* 
stated w tu lv implied *• j'vkc mentioned mu>t be taken 
ic !v true(121*2). (Sir Jam,- ll\ Milt.) DOfcAB ALLY 
KHANABINIOI AZUZ (1878)5 lA-U** 
3C 806 809i"2C L R 529 - 3Sntb 520 = 

3 Sai 818 

-Where ibe plra j* taken that the plain! dixkio no 

cauw: of .u'i'Hi and the mutt i* a'ked t« tiy that Ksoe fir>r 
(.which i" essentially a demur ie ) the defendant* ma't be 
:akin to admit f..i the s.kr of argument that the allegation 
in the plaint art true m.wa,/ trrni. In v> doing they 
revive t» lhem«eh*» the tight to shorn lha. these alegatk*' 
air wholly 01 |Mitia!ly fain- in the farther stages >4 the 
action, should the preliminary point be our ruled. (fsrd 
M ™//•'".) Seim K wh\ya I,\l National Bank 

OP INDIA. HIE <1913) 401 A 56(62 3 

40 C 698 17 C W N W1 -(1913) M W N 406= 
13M LT. 406 11 A L. J 413“ 17 C- L J 478- 
15 Bom L R 172-184 P L R 1913 181 C 949 = 

25 M L i 1W. 

PRACTICE EJECTMENT SUIT. 

-Deuee umofl.liti.nal in-t Uim in touts bekm to- 

l’livy Council appeal—( Imb in. to deuee conditional « 
payment uf lending debts-Permiv*ibility. Sit POSSESSION 

-Unconuiiional decree for. 

(1913) 40 I A 105 (11D-35 A 211 .'220 1). 

-Dismissal »f-l)«laratiun of rights *.f parties m 

case of—I’ropri-ty. Stt EJECTMENT Suit— Dismissal 

of. (1898)251 A 195 (207)-= 21 A 53 (69). 

-Partition decree in—Grant in appeal of— fiopriety 

—Rights of parlie- fully died out—Limitation-Danger of 
fie»h suit lieing laired by. Stt EJECTMENT SUIT— 
Partition decree in. (1898)251. a 195(208)- 

21A 53(69 70,1 

PRACTICE-EVENTS SUBSEQUENT TO SUIT 

-Cognizance of-Relief .« f,.< «/. Stt SutT- 

EVEN1S SUBSEQUENT TO. 

PRACTICE—EVIDENCE 

(Stt under Evidence ) 

Appeal-Evidence 

- Stt Pkact ice-appeal-Evidence. 

False evidence 

*-Production and use of. Stt EVIDEXCE-FALSE 

EVIDENCE. 

Limitation 

-r Tht S ' ,ukr De*»ny Court hating, op* the 

examination of the t\ idente of pedigree, and the opinion 
of the law officer' uf the Court, revered the decisk* of the 
Provincial Ccart. in a claim, whkh was otherwise barred 
by the Bengal regulation* of limitation, the Judkial 
Committee dismissed an appeal from the decision of the 
Sudder Court under s«h cirtumtfanc© with vest*. 
GHOLAM KUSSOOL f. MUSSIMAT MUOHLO. 

(1837) 1 M I. A. 446=1 Sir 139. 
Litigation diflerent-Evldence in. 

U* of. Stt Evidence—Litigation. 

Party. 

Stt under PRACTICE-PARTY. 


PRA CTICE—E VIDEN CE—(Centd.) 

Witness—Credibility of—False evidence of 
witness In regard to portion of case-Eflect of, 
on bis evidence in regard to other portion of case. 

(Stt Mu EVIDENCL-WitNESSES-FALSE evidence 
IN PART KNOWINGLY GIVEN BY.) 

-In judging of the credibility of witness© on one 

part of a cm deposed tobytnem, the fact that another 
part of the case to which they' also deposed has been found 
to 1* fate is a circumstance entitled to weight. (Leri 
Ska-'.) MOHABBAT AU KHAN t. MD. IBRAHIM KHAN. 

(1929) 561. A. 201 -10 Lab. 725 - 27 A. L. J. 465= 
33 C. W.N 645 = 31 Bom L R 846 6 O.W N. 517 
30 L W. 97 = 1171. C. 17= 50 C. L. J. 89= 
1929M WN 676-AIR 1929PC. 135 = 57MLJ.366 
PRACTICE-FRAUD 

Allegation and proof of-Consistency between. 

-- Nataily—Pita of >»n kind tf fraud—Rditf « 

ft* tf fraud tf diftrtut kiud—Profrutj, 

It i$ a well known rule that a charge of fraud must be 
wK-tantiilly prosed as laid, and that when one kind of 
fraud is charged another kind of fraud cannot, upon failure 
of pr«»f. be sulntitutej for it. Relief cannot be given upon 
arcomstanc© which arc not nude a ground of relief open 
the record (125). (Sir Barntt Ptattti.) ABDOOL HOOSON 
ZlNAII. ABaDIN r«. TURNER. 

(1887) 141. A 111 = 11 B 620 (643)=5 Bar. 25. 
Decree obtained by-Plea of. 

-Allegations necessary for. Stt DECREE-FRAUD 

IN OBTAINING—PLEA OF. (1859) 8 M. I. A. 91 (10tt 

Plea of. 

Defence plea. 

- l/tanny tf suit-PtrmiiuWity fer fnUuntd- 

Plaintif and tut tf dtftudauli-Fraud ktl:<ttu-P/tt *f- 
A plaintiff, howem. ought not to have a defence of «h» 
k»rt (collusion between plaintiff and one of defendants) 
urged against him at the hearing without due notice by the 
pleading* and issues of a case of fraud. (Ltrd Juditt 
Citaid.) IKBALOODOWLAH r. S.AH BUNARSLE DOS. 

(1869) 12 M I. A. 507 (520)=2 Bar. 463- 

R & J.’sNo. 8(Ondh) 

- Parti,Man tf.diultud only afltr (ItU H F** 

lif i tan and at txamination tf dtfmt uitHfisti-H'nP 1 
It k attetkid to ft,a in tau tf. 

In a suit f«r the suecifk pofwmance of a contract to 
sell land, the trial Judge held that the contract retied op® 
by the plaintiff was either a forgery or a fraud. The High 
C'owt. on the contrary, held that the plaintiff bad ma® 
out his case for the actual execution of the contract. »“ 
affirming the High Court, their Lordships pointed out thM 
the mast striking observation made by the High C«d 
that the case of the defendants involving forgery or f'*® 
was not pointedly put in the defendant's written tfateo®L 
and. -hough perhaps open under the general words of t* 
defence and on the third issue, it was put withal deuu ® 
colour, was not raised in the cross-examination oiu* 
plaintiff or hb witnesses, and. as far as could be seen, 
only disclosed when defendant's witnesses after an inter™ 
of *mal months, came into the witness-box. 
Pkil/imtrr.) SHEIKH N'ASIRVDPIN V. AHMAD WSM • • 

(1926) M w N. 812=3 O W N. 731=25 A. L *• 

38 M L. T.(P.C.)S=97L0. W5* 

A.I.B. 1926 P-0; 1( * 

-One kind of fraud-plea of-Diflertnt kind or 

fraud-Relief cm foot of-Propriety. Stt PRACTlCS^ 
FRAUD-ALLEGATION AND PROOF OF. ^ 

(1887) 14I.A. Ill (126)=11B- 626 (®^ 

- Partuiditrj—A’t/tiiity—Gtntral alltp***-' 1 * 

inLUitmcftf. 
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PRACTICE—FRAUD—(tWi.) 

Defence pi.ea-<cw/) 

Where fraud is charged againM the defendant* it i* io 

acknowledged rule of piecing that the plaintiff nu*t ^ at thr trial. *>d whkh wav n <5 T. 

forth the particular* of the f.aud whkh he allcgr General P<^ of appeal. And. if ,be appciL, , wrl ( u id ’ ?! 
allegations, however 'tiong may be the wool* in which they op*> that new charge, it. jutljjme-m ,, , h 
arestated.ire inwft.knt even amount to an avennS «* - that ff c*l -done 

of fraud of which any court ought to take rwke(120 ABD °W- HWSQX Z»UI. ABaMN r> T, KV|h * ' 
There can I* no objection to the use of M*h general '1887; 141. A. Ill. n B 620 (643i-5 S a , 25 
words as fraud, or " collusion, " l«it they are tjoiie in- PBACTICF FnrnPr mro.n " ^ 

effectual to give a fraudulent cotar ,n the pur.k.la. state- ™ ACi lCE-FUTURE BIGHTS-DECLARATION 
menu of fact in the plaint, «nlos the* statement*, taken 

by themselve. are such as to imply that a fraudba»*eual kl| . ' J ‘ V '; •<*) UlXlHI LtW-WlLU- 

\y been committed ( 121 ) (UJIVuttm .) Canga N.ULUN 2> 1 KM t*W«iies Xni « K . 

Gum :•. TlLt'CKRAJI Chowi.hrv ‘ kl Cotkl 

(1888) 161.A 119 150533(537; 5 Sir. 168 PBACTICE-ISSUE 

Thereisanellknown rufcofp<ea.ting eaptoH.lin (« ASlS underPR act it f - h. e v-m v\ .. 
the frequently quoted language of l,*d Seibert* that ’nub FFRRED 10 .) ' ^ BK KE ’ 

regard to fraud, if there be any principle whwh k pr«f«sT|y A*ANDONMEM of 

well settled, it U that general allegation', however *tr.ng MiDllloNai. isst 1 —Framing t.» 


I PRACTICE—FRAUD—(Ccn/rf.) 

Suit based on one kind ©f-«W) 


There is a well-known rule of pleading eaptontl in 
the frequently quoted language of Ud Sellmrre that •ith 
regard to fraud, if there be any principle which i* perfectly 
«el| settled, it U that general allegation', however Jnng 
may be the,words in which they are stated, are htounksen: 
even to amount to an averment of fraud of whkh anv. wit 
ought to Uke notice.” The law ..f lrd-a 
different from this (l5l 2). (lurd .'Arv.) HAL GINCA 
DAR Tilak v . Shkimvas FaNIUT. 

„ (1915)421 A 135 39 B 441 (467)- 

17 Bom L.R.527-19C.W.N 729 - 22 C L J 1 
13 A L J. 570-18 M L T l< 
(1916)M W N.654 - 2L W 611-29I C 639- 

29 M L. J. 34 

■—By whatever prtxedure it i« >ought to overthrow 
Jjudgment on (he ground of fraud, the fraud mu*t be 
WRmicly alleged and its particular* unequivuaBy stated. 
X* 4 Bukwuatr.) TOM im».viv iurrf ri:. African 
products. Ltd. (1928) no I. c 299 ■ 

A I R 1928 P C. 261. 


AMENDMENT tV. 

tN.-F,»u. 

I’.WW COVERED BY. 

0)1 L.VTFR VI ISSUE. 

C rS“ l " ,N ONl '«hnue or. 

Constriction or. 

Deed. 

Dciia IN. 

Fact—Issue of-Decision in second appeal or 

Failure to fr vml 

Female—Chasiiiv of-Issue as to. 

FINDING ADVERSE ON. 1 HOUGH DECREE MSEU 
FAVOURABLE. 

Form of-Defect in. 

Framing of. 

Improper issue—Finding on-Ei feci or 


rrivy CMHtil ftr htJ Form OF-DEFECT IN. 

Framing of. 

fonK *?ft d ,hlt ! uud m,sM l V" cp ? ‘‘T! p,iV) w‘ 8 —Finding on-e. nn of 

232 ^ l0 f0f ,he fin ‘ ,inK in ' 1 ,ha ' ,k ^ INCIDENTAL ISSUE-DFCISION ON. 

£T.. , no1 n* n0 Mith 1 PP ,lf4,ion louid •* INSOLVENT—TraNSF fr nv —assign ft's suit To sn 

rwttd. (Urj Butinjiur.) Tom Boevi.v Barrett vside—Fraudulent transfer—Issue vs to 

w African Products, Ltd. flW8, llora»J- Leghimacv of rLAiNmr— inhskitantf^r^ht 
AIR 1928P.C 261 BASfD ON-ISSUE RAISING. 

r~ Before the Board it was suggested that the i««ti*t MARRIAGE-BREACH OF Fromine OF—An ION FOR 
«t»ten the first respondent and the bank was induced by MINOR—GUARDIAN—Mortgage as PkORRinOK BV 

,r »«d. and was. therefore, voidable at hisift'Uixe. It a -SLIT TO ENroKCE-BlNDlNC CHAR voter OF 
*“»Kifflt for their Lordships to say that fraud na, not MORTGAGE OS MINOR'S ESTATE. 

Pfc»*d in the Trial Court, nor was any issue directed to it. OBJECT OF. 

, 11 '"Nld be impos-ible for them to alfou such a de- PARTIES NOT BEFORE COURT—ISSUE AFFECTING— 

^ to be raised at this late stage of the proceeding (Sir DFCTSTON oi-Propriety. 

1 National Bank os Upper India. Pleadincs. 

-'-TD. v, Bansidhar. (1929) 671. A l - Point cos ered b\ Decision on. 

,, 34 C. W. N. 146- 60. W N 1136- ( POINT NOT covered by. 

A-1. R. 1929 P. 0.297 - 31 L W 1-61C L.J. 66- PukdaNaSHin Iadies with different interests 
1930M.W.K, 1=32Bom. L B. 136-121 IC. 193 -Deedbv-Validitv-Issuesinglf: astoboth 

5 Lock. 1 . Scope of. 

Bolt baud on one kind of. Statement by parties subsequent to-alter. 

-- , , T ^ native case disclosed in-k vising of. 

up „ew A ^ d ? 0 ^ In ' °c <1 'pBirTrrr' << LNDlE ,Sr LbTNCE-lSSLE AS TO. 

Unnecessary .ssle-F.nd.ng on—Effect of. 

(1887) 14IA. Ill f 121)-11B 620 (638) Abandonment of. 

" b ~ in, baud ** iit.unl hud tf- - Cturl Un-luut cteudentd iu-p, M f of _ Q . 

«n*r,al on liai [reuHj pcrtuuilj (tr-Grsnt in c f. F 

tn a Kit based on an allegation of fraud, the appellate Pefoce tbe Privy Cooncil the pUiotifl applied to be >*, 
ought to confine itself to the charge of fraud made in mined to withdraw his petition abandoning certain 
***• » coenmiu a serious eric; is deciding tbe case in the C«rts betew. and to be alloued an opportuni^ol 


THE PRIVY COUNCIL DIGEST 


PRACTICE -ISSUE—(CW*.) 

Abandonment oi-'Ou/J.) 
pr»' ing (I,- x* i-yi'. HtU that be umid cot be allied to 
<lo v> ami that the appeal niu't tie <l:>po'«t| of on tbe issues 
dealt with by the Coy it Lck*r. (L'fJ Snmn.r) AN.tNDA 

Mohan Roy (R uk Mi-iian Mcluck. 

(1923) 501. A 239 (213 4)- 50 C 929(9345)= 
21 A L J 718 - A I B 1923 P. C. 189 = 
4 Pat L T. 609=(1923) M. W N.803- 
25 Bom. L R 1269 33 M L T 365- 
28C W N 713-40C L J 10-74 I C 499- 
45 M L J. 617 

-Ujyl I’lodiikoer—Atamkiacai ljy—Power of. 

Stt LEGAL I'R.M TITIONLK—ISSUE. 

(19C2:231. A 76(79 80)- 25 M 367 (377). 
Additional Issue Framing of 

-Appellate < ..uit—Puwti and duty of. Stt APPEAL 

-ISSIF> ANI'C. P.C. OP 1908. O. 41. K- 25. 

- - -I ,‘t.Jkd/ltr—JuriuhthoH—Only 
,•1 pmi tor.'ttof t*tt «W 

/it trMtmt. 

In a xuit to enforce a mortgage. after 'he trial was over, 
argument' were heard, and judgment was reined, tbe 
Sutordinaie Judge framed a Mippk-irental i"oc a> to 
whe'her the mortgage deer! wa> vabd under S. 59 of tbe 
Transfer of Property Ait becauxr it appeared from the 
evidence of tbe witm->r' to the mortgage deed that they 
were not prenot at it' execution bat had pet their namo 
on the document on the acknowledgment of the mortgagor* 
and. holding that the deeument war invalid onder that »ec 
tion. he dbrnived the woit *a»c a> ic-ariS a pctvmal decree 
again»t the mortgagor'. Hi. deuce wa> aftrmni in appeal 
by the High ( out. On an appeal tbe |*ri\> Coomcil 
from the decree' of the Court' Iwkiw it ma> urged that the 
Sulordinate Judge acted inegularly ami without joriyiktiwi 
in framing an i"uc umbrr the above imumctancrc. HtU. 
that S. 149 of the Cmle of 1882 wa» londacirr. Tbe firM 
part of that 'rctio. hne> it in the dikretim the Cowrt 
to frame Mich additional Hun ax it think' fit. whilst the 
latter make' it imperative on the Judge to frame such addi¬ 
tional i'Mie' ac may l« nne«ary to determine the centre 
vetsy ktwien the parties. The SuUwdinate Judge was. 
therefore, fully emp.weud to frame the issue on which be 
decided the case (222-3). (,1/e. Ant,; Ah.) ShaMI 
I’ATTAR :\ ABPUI. Kadir Ravithan. 

(1912)391 A 218*36M 607(612)- 
14 Bom L R. 1034-lbC W N 1009 . 
12M.L.T 338 - (1912) M W N 935* 
10 A. L J. 259-16 C L J. 596* 161. C. 250 = 
23 M L. J. 321. 

- Prixy Conw.il .tfftil—Fumin'awJ ,/ 

hint iy—Cr.'itHiit. 

Issues actually rated too general—Parties* attentic*i not 
specifically directed to que'tion necev'ary to be tried. (&/ 
U,irn/i Ptatoci.) OOLACAPPA CHUTY r. ARBU7HNOT. 

(1874) II. A 268 ( 316)* 14 B LB 115 = 
21 W. R 3S8=3Sar 318 
Amendment of. 

-Duty of Court-Issue frame! defective foe decision 

of whole case. Sft Pk ACTICE-ISSU fS-CONSTRlOlON 

-Substance of issue. (1856) 6 M. I. A. 393 («1L) 

- Stllltmtnl of iiim—SMtmtwti of furfut nht- 

1»< H < to, iinj kfort Inal. mUifying tau rmrtd iy iuntt— 
At/tro/ion in It {it of—Xtttnily. 

The members of a co-partnership were adjudicated 
insolvents on 22 12-1875. and the appellant was appointed 
assignee of the estate of the co-partnership. He sued to 
recover from the defendant Rs. 9.000 and odd with interest 
which he asserted had been coltusively and fraudulently 


PRACTICE—ISSUE— (CeW.) 

Ame-dment oHfmM.) 

assigned to him by one of tbe insolvents. Die issue relat¬ 
ing to tbe transfer was “when did the transfer of tbe 
principal sum in suit take place ? Is the transfer unlawful, 
and was it fraudulently made or not r 
On a subsequent day. and Wore the trial Judge prated- 
j ed io take evidence, hi questioned tbe pleaders of both 
! 1 “***. and recorded that the plaintiffs pleader stated that 
the plaintiff claimed to have the transfer declared invalid, 
cn tbe grounds. 

1. Diat it was really made after 22-12 1875, and was 
made fraudulently. 

2. Even granting that the transfer took place before 
27-124 875. it was voluntarily made, and was invalid under 
S. 24 of the Indian Insolvency Act. 

The trial Judge did not make any alteration in tbe isxe 
which be had recorded. 

HtU lha. an alteration in the issues raised was not 
necessary, w* the question whether the transfer was 
voluntary and fraudulent and void as against the assipiee 
was saftcktilly raised (105 6 ). (Sir RuiorJCnui) 

Miller Sheo pershad. (1883) 101. A. 98- 
6 A 84 (90) = 13 CL R 305 - 4 Sir. 4» 

Appealable ases-Issues important ln-rindlngioD 
all 

——RoorJm; of—Ntttuily. 

Tbe Courts below, in appealable cases, by forbearing 
from deciding «m all the issues joined, not infieqwnllj 
oblige this Committee to recommend that a cause be re- 
manded which might otherwise be finally decided on appeal. 
This i* certainly a serious evil to the patties litigant, a.' it 
may involve tbe expense of a *cond appeal as well as tha. 
of another heating below. It is much to be desired, there¬ 
fore. that in appealalile ca*es the Courts below shook!, u 
far as may I* practicable, pronounce their opinions on « 
the ieportant pointi ,488;. (lotd JnUttf Turur.) 
TakakaVt Bannerjee r. Puddomoney Dossil- 
(1866) 10 M I A 476- 5 W. B P. C. 63- 1 Suth. 631 - 

28»r. 1M 

-In cases which are appealable to the Privy Council 

it would be more satisfactory if the High Court deade aU 
the issues which were raised and determined bytbeSe^ 
Judge. ISir farm Ptatoti.) RFWa MaHTON r. RAM 
Kishen Singh. (1886) 131. A. 106 (119“ 

14 C. 18(25-6) r -4 8»r. 746. 

-In appealable cases tbe CourU below should, m 

as may be practicable, pronounce their opinions 00 alll* 
important points (254 5). (Sir Join Edp) MaHOMP 
SOUIMAN r. BlRENDRA CHANDRA SlNGH. 

(1922) 501. A. 247=50 C. 243 (252)*32 M LT. H5= 

27 C. W. N.749=37C.LJ Wl 

AIR 1922 P. C. 406*74 L C- 99* 

UILkl» 

Benaml purcbase-Sult hased npon-Denlal hr 
defendant. 

-Issue in case of—Form proper of. Stt PR -* 071 

—Plea—confession and avoidance. a 

(1870) 6 B. L. B 303(307 *.'- 
Case raised by. 

- PdiUtl u*tn (on6ntJ to. . k 

Their Lordships would not have held the parties 
bound to the terms of the issue, if they had seen any WJ 
that it had been understood in any other sense in the 
below. Bat they cannot find that that was lhf 
parties roost therefore beheld bound to the terms« 
issue (71). (Sir Jomo Cokilt .) RAjENDRA N*™ 
HOLDAR r. JOGENDRO NATH BaNERJEE- „ 3 

(1871)14M. I.A. 67=16 W.RP.C-^: 

• 7B. L R 216=28nth. 422-8 Bar-6» 
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PRACTICE—ISSUE-(CW,/.) 

Collateral Issue 

——Finding on—Effect of. iarC.P. C. OF 1908. S. 

ll-C ases undek bond-consideration eor. 

(1882) 9 L A. 197 ( 204)=9 C. 439 (445 6). 

Connected sutts-Issues in one of-Absence of. 

In others. 

- Mahrial if auJ xkeu-Eridtuee mmeoftkem— 

Admiuikilily of, in etken. 

In a case in which, though a specific issue mas c* 
Iramed on a particular point, the matters wa» treated as 
being in issue and the panics let in endewce bearing upon 
the point, there mas no question of surprise, and there mas 
a specific issue on the print in another suit which, by enn- 
sent of parties, mas heard along with the case in question. 
Ktld that the High Court mas justified in treating the point 
as an issue upon which the parties ment to trial and that for 
determining that issue the High Court mas entitled to fa* 
« the evidence recorded in the other suit in which there 
was a specific issue and which mas before the High foort. 
(Sir John Edit.) NATARAjA TAMRIRAN KaILASAM 
PlLLAI. (1920) 481. A. 1(9 10)-44 M 283(291j- 
(1920) M.W N. 371-13 L W 301* 
18 A. L. J. 1041-26C. W.N 145 - 571C 664- 

39 M L J. 98 

Construction of. 

“ ■Parlies—Construction put in Courts below by-privy 
( f B . ncil Claim inconsistent with it in-Maintain 
abdity. Set LEGITIMACY—IN H F RITANCE-RIGHT OF. 
BASED ON LEGITIMACY OF PLAINTIFF. 

(1907)351. A. 41 (47)-36C 232(242). 

T- mue—Litual„ardiug of it-Regard 

l”-n*ft<l in lime—Amendment of-Duty of Comet. 

The substance and not the mere literal mording of the 
be regarded by the courts in India ; and if. by 
inadvertence, or other cause, the recorded issues do noe 
enable the court to try the whole (W •« the merits, an 
opportunity should be afforded by amendment, and. if need 
be. by adjournment, for the decision of the real prints im 
drtpute (411). (Lord ]unite A'mgkt Brute.) HaKUMaN- 
•ersaud Panday *. mussumat Babooee Munraj 
Koonwarre. (1886) 6 M I. a 393-18 W. B 81 = 

2 Suth 29-1 Sar. 652 - Sereitre 253 N. 

Deed 

Execution of. 


W«4 


--Capacity for-Absence of - Undue in. 

locution under—Issues as to. wholly different See 

deed-executant of-1ncapacity of. 

(1894) 221. A. 4 (10)- 22 C. 324 (336) 
~ -Usue as to—Finding proper on—Forgery—Finding 
O', nrither necessary nor proper. See Deed- EXECUTION 
°F-ISSUI AS TO-FINDING PROPER ON. 

I- UBd « infloen.e—Execution under-issue as to- 

“*> e as to validity of deed if covers. See DEED- 
tXlCimON op-Undue influence-plea of -issue 

W TO VALIDITY OF DEED IF COVERS. 

(1876) 21. A. 87 (107). 
““—Undue influence—Execution under-W as t»- 
P^nti to be considered in case of. See Deed-ExeCU- 
of-Undue influence-issue AS TO-POINTS 
TO BE CONSIDERED IN CASE OF. 

(1888) 151 A. 81 (923)-16 C. 684 (698 700). 
Undo* infloenen—Execution under - Validity of 
JM-Inueu u lo-Scope of-Distinction. See DEED- 
tUCVnON-UNDUE INFLUENCE-PLEA OF-ISSUE AS 

to-Validity of deed. (1676)21. a . 87(107). 


PRACTICE—ISSUE- [Cemid.) 

Detd-iCmtd.) 

Forgfry OF. 

—-—Setting aside of deed on ground of—Sait for- 
Indue influence—Execution umler-Validity in lam of 
deed-issues as to-Propnety of. See I)EtD—FORGERY 
OF—NEmSC ASIDE OF DEED ON CROUND OF. 

(1888) 151. A. 81 (86)= 16 C. 684 (692). 
Defect In. 

■-Amendment of-Duly of court. See I'RACTICE- 

ISSI'ES—TONSTRl CnON- SUBSTANCE OF ISSUE. 

(1856)6 MIA, 393(411). 
—-Resnxal of decree <« ground of-Proprkt,-Parties 
and Court Icfam treating Km* as pr-jwly raised. See 

Privy council - Appeal-Fact - Finding of- 

,sstE - (1872) 18 W. R. 230. 

Fact-Issue of-Deeislon in Second Appeal of. 

C. p. C. of j')08, S. 103. 

PAilnteto frame 

Decision on merits noi withstanding. 

•Propriety —Parties not misled. (Sir Montague E. 
Smrlk.) JIT. AMUROON'ISSt KHANUM V. ASHkU- 
FOONISS.A. (1872) 14 M I. A. 433(442) = 

17 W R 269 c 2 Suth 543-3 Sar 68 
Final heaki.n., or suit in Case of. 

- Irregularity. 

Under C. P. C. of 1859 it j. wholly irregular lor the 
cwt to go into evidence mitboat having firrt settled and 
rtCrtckd the point, or i».ur> in the suit. ((Lord Wei/inry.) 
B.AIOO KEWAUN PlRSMAD e. JaNKEE PtRSHAD. 

(1866) 11 M I. A 25-2 Sar 214. 

- Held, that there mas great irregularity in the District 

Judge's preceding to a final hearing without issues having 
been settled, so that the parties might Wort the trial 
know to What purists they mould have to addre*. themselw 
(135). (Sir Barrel Ptaeoek.) MCTlAVAN ('HETTIAR r«. 

StNGIIJ Vira Pandia chinnatambiar. 

(1882)91A 128 -6M 1 (9)-12 C. L. R 169- 

4 Sar. 364. 

Objection to—Appeal—Maintainability in. 

- Waiter of •d/telie* in trial Court-Failure of 

indue ky reaum of omnnon. 

Mere maim, or rather the omission to taking the objec¬ 
tion in the trial cewrt to dealtng with the cav: without the 
settlement of the ism». is not in all cases sufficient to 
purge the irregularity. If it appeared that, notwithstanding 
the aleenct of such objection, substantial justice had not 
been done, the objection might mdl be taken before the 
appellate court, and when taken ought to prevail (584). 
(Sir Jamei W. Colnle.) Ml’SSUMAT MlTNA V. SYUD 
FUEL RUB. (1870) 13 M I. A 673-16 W.B 16= 
6B1B 148 = 2Suth. 387 -2 8ar. 626. 
kEMAND ON CROUND OF. 

- Bengal C ini Pireedure Regulation XXV/ of | 8|4 

S. 10. el. (13). 

In a suit brought by the appelant, a decree holder under 
a sale of a mortgagor', equity of redemption, to recover 
possessor, of lands hdd. as be contended, by the respon- 
dents, as usufructuary mortgagees, and who had repaid 
themselves the principal money and interest out of the per- 
ceprion of th* mesne profit*, (he respondent's fa* ¥is 
that by certain foreclosure proceeding* taken by them under 
Bengal ReguU^ XVH of 1806. S. 
demptico mas barred. The respondents’ contention u a « 

upheld by the Sadder Ccwrt on special appeal. Onfurtbw 
appeal to the Privy Coual, the appellant contended that 
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PRACTICE-ISSUE—(lW</.) 

Failure to frame -(Cta/.) 

Rem\ s r> on ground of—( ft**/.) 
fhi* Sflfcr Court ought not lo have decided the cau*e oa 
the 4|uoli«m of fnm b*unr. beaux that qootiuo. though 
rai'C.I u|»n the plea ling*, had not been made ooe of ibe 
i**ue.* >ettled in the Court of fir*t imtance. where alone 
evidence could U* taken. 

Their l/*nl*Jup* gave effect loth- objection, and remit¬ 
tal the uux for th: trial of the que>tion whether aopd- 
lant's tight. m equity of icdmptiaa, had become fore- 
cloved or lurreJ (]5j. 

It i< cleat that there ha» been no x»ch trial of the ques¬ 
tion of foreJoMire a* the Regulation (Bengal Regulation 
XXVI of 1814. S. 10. cl. 3) which prescribe* the de¬ 
ment u| formal i**ur*. and indeed substantial jj*tke, 
require (13 4). (Lord /mine Kn,gkt Bruce.) MOHUN 
I.W.I. SOOKOOI. 0. GjlUCH CHUNDfcR DUTT. 

(1863) 10 M I.A.1-1 W. B 19 (P C> 
lSatb 533 - 2 Sar. 49 

REVERSAL OF I OCR EE UN GROUND OF. 

-A tlecrec pawed in a suit without tailing and record¬ 
ing i»\ue> a* required liy C.P.C. of 1850 directed to be vet 
aside and the suit directed to be remanded lo be tried on 
issues to be settled and recorded after taking and bearing 
evidence on such i**ue>. (lent Wettbnry.) BaBOO RlWU* 
PKKSHaD V. JaNKEE I'EKSHAD. 

(1866) 11 M. I. A. 25-2 Sir 214 

- No uufnu lo opposite parly. 

The plaintiff claimed to be the lawfully begotten son of 
P, ami to have inherited from bis father the property sought 
to be recovered in the action. The defendant alleged 
(amongst other things) that P was not the father of the 
plaintiff, and an issue was framed on that point. In the 
course of the litigation in the C«m of the first instance, 
however the defendant at an early stage, without protest or 
objection on the part of the plaintiff, made the case that 
the plaintiff had been adopted by Ft brother. A*. Deeds 
under the hands of the plaintiff and bis father P cow- 
taining express statement* to that effect were given in 
evidence by the defendant. Questions directed more or 
less pointedly to the matter weie addressed to the plaintiffs 
witnesses. Evidence was given by and on behalf of the 
plaintiff to explain away the admissions contained in these 
instruments and to account, if possible, for the fact that on 
the death of A* the plaintiff had been put forward as his 
successor. No suggestion was made on behalf of the plain* 
tiff that he was taken by surprise. No application was 
made that the pleadings should be amended, a new i»«e 
framed, or the heating adjourned. The Subordinate Jodee 
considered the question ol adoption and held against the 
plaintiff. The High Court on appeal, while Uing of opi¬ 
nion that ** the question of adoption was never properly in 
issue between the parties,” bekJ on the assumption that it 
was. ” that the defendant had wholly failed to satisfy the 
onus which lay upon her of proving the adoption." 

While regretting that a definite issue was not framed 
upon the point of adoption, and the matter thus put beyond 
all controversy, their Lordships held that the question had 
been sufficiently raised between the parties, and refused to 
frame a specific issue on the question and to remit it for 
trial. {Lord Atkinson.) CHANDRA KUNWAR p. NaRPaT 
Singh. <1906)34 I. A. 27 (302. 36)- 

29 A. 184 (195)=2 M. L T. 109 =5 C- L- J. 116 = 
11 C. W. N. 321=9 Bom L B. 267 = 4 A. L J. 102= 

17 M. L.J. 103. 

- Objection to fail art h ,1 taken in trial Court—No 

prejudice by omission—Objection taken in trial Court— 
Distinction, 


PRACTICE—ISSUE— 

Failure to frame-(C#«tf.) 

Reversal of decree on ground of -{Conti) 

Concurrent findings of the Indian Courts on a qoestioa 
j of fact wrre sought to be attacked before the Privy Council 
on the ground of the failure of the trial Court to frame 
and record the material issues. It apprared that noobjec- 
i tion was taken in tbe Court of the first instance to the case 
1 being dealt with without the settlement of the issues, that 
the parties had gone to trial knowing what the real question 
between them was, and that the necessary- evidence had 
bxn taken. Tbe omiv*ion to rai*e the issues was brought 
before the notice of the appellate Court, which, while bong 
of opinion that the Court below ought to have framed the 
nect»>arj iwues. affirmed its decision and declined to 
remand tbe case, bxaec the parties had gone to trial 
knowing what tne real question between them was, tbe evi¬ 
dence bad bren taken, and the conclusion had been in the 
opinion of the appellate Court correctly drawn from that 
evidence. 

Held, that under S. 354 of C. P. C. of 1859 the appel¬ 
late Coart had power to do what it did (583). 

At al events, it appears to their Lordships that there 
is nothing in the Code which made it imperative upon tbe 
appellate Court, or now makes it imperative upon their 
Lordships, to yield to that objection (the omission to frame 
the issue*) and. therefore, folly concurring in the observa¬ 
tions made by the appellate Court that it was tbe duty of 
the Jodge to settle the iwues. they still think that, under all 
thecironsvtan.es of the case, substantial justice having 
been door, there has not been that fatal mistrial of the 
cause which vitiates all the proceedings and renders a new 
trial necessary (583). 

If objection had been taken in the trial Court to 
dealing with the case without the settlement of tbe issues, 
tbe appellant would have stood on higher grounds, and it 
would then have been very difficult to say that a trial pro¬ 
ceeding in the face of live objection could he held to be 
regular for any purpose. (583-4). {Sir James H'. Celnl(-) 
MU8UKAT MlTNAP. SV’UD FUZL RUB. 

(1870) 13 M. X. A. 673 -16 W. B-16- 
6B L B. 148 = 2Suth. 387=-2 Sat.626- 

- Remand order of High Court-Points at inn »■ 

diealed in. 

A suit by a junior member against the holder of an im¬ 
partible estate for maintenance was dismissed by the 
Courts below on the ground that the estate was the *“• 
acquired estate of the holder and not ancestral property- * B 
special appeal, the High Court reversed tbe decrees of tbe 
Courts below, declared that the estate was ancestral, *m 
plaintiff entitled to maintenance from it. and remanded tb* 
suit to the Court below with instructions “ to ascertain tbe 
means of tbe defendant and the other facts of the case, “J 
to proceed to a decisioi in tbe manner indicated in S. # ® 
the Code of Civil Procedure. 1859. That Court decided B* 
case without framing issues and its decree was affirmed J 
the High Court. On objection taken on further ap{«l ' 
the Privy Council to the failure to raise issues as direct® 
the Code of 1859, held that the remand order of tbe W 
Court removed any such objection, because that was. » 
substance, an order for inquiry, and an order for 
raising the very points upon which the defendant re#*' 
for it was a direction to ascertain amount of tbe 
ance which might appear to be justly and properly pay* 
with reference to the very point which it was urged oogbt 
have been taken into consideration, sit., the means « 1 
defendant, in connection with tbe other facts of tbe case- 
b impossible to object to such an inquiry as that, t** i 
ground of its not being sufficient. It is, tberefott. 
valeat to issues, and rendered any further issues 
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PRACTICE-ISSUE—<£WY.) 

Failure to frame-(rw./.) 

Reversal of decree on ground 0, —(c «//) 
unnecessary. (L'rJ Justite SJwjh.) KATCHEKAimNi 
RUNGAPPA KaLAKKA TOLA OODIAK r. K w HIVIJlVA 
RUNGAPPA Kaukka Tola Oodiar. 

* (1869) 12 M. I. A. 495 (602 3)-2 BLR P C. 72 ; 

2 Suth. 206 -2 Sar. 461*11 W R 33. 
Validity of trial-effect on. 

—C. P. C. cf \m-Efrt unj<r. 

There is nothing in the Code of Civil Pro*, lure which 
ays paitively that the omisrion to sdile i..uo i. fatal to 
the trial (582). (Sir Jjm/t CahiU.) Mussuu at Mitxa 
v. SVUD FUEL RUB. (1870) 13 M I. A 573 

16W.B 15=6 B L R H8-2 Sath 387-2 Sir 626 

- Rfgu/alitHS-LiUr SHtitr. 

With respect to the decisions ( 4 . to the effect up* a 
Inal oi the omission to >ettk ismic) up* the kcgwlatk*.. 
it is to be observed that tho* Regulates contained word, 
totheeflea that no evidence .h«j|.l kgi.tn except wpr 
points which had Iwtn recorded (58?). (Sir Jama r.V:,/. 
MUSSUMAT MlTNA V. SYL'D FUZL RUB 

(1870) 13 M. I A 573 «15 W R P C 15 
6 B L R 148-2 Suth 387 = 2Sar 62> 


35*8 

PRACTICE—ISSUE—(OW.) 

Framing of-{CantJ.) 

■hick this tribonal ultimately advk. (UJ flvkmtsUr.) 
B\WA MsGSIRAU SITARAM r. K ISIURBHAI MANIBHAI. 
(1921)49 I A 54 (601-46 B 481 (488 9)!: 
-o C. W. N. 473 = 20 A. L J. 371«- 35 C. L J 421 ■ 

„ 24 J on L B 581 =30 M. L. T. 268 = 

■ 1922) M W N 319-A. I R. 1922PC. 163- 
661. C. 162-42 M L. J. 501, 


Practice -Issue- Failure 


to 


Of it 


- QHjttlm fa omiiutn takos in Inal Court. 

A trial conducted without the .elllement of k«o in the 
late of an objection to it- being .o conducted cannot k 
hrid to be regular foi any purpose (5*34). (5/ 
Jamu IP. CWw/e.) MUSSUN.tT MltNA r. SVUD FUL 
HUB. (1870) 13 M. I A 573 • 15 W R P C 15 * 
6 B. L. B. 148-2 Suth. 387 - 2 Sar 626 
Female-Chastity of-Issue as to 

{/*A ufty/tHwi agVMU-Crndmt “i«/rrkw-_ 
Ufinm as ta—Prsfruty. 

Where a lady's misconduct was in is**. tk Subordinate 
Judge considered that it was not "legall) prosed." but ex 
ixwed himself thus: "Although uochaaity is »* duly 

K , yet I have no hesitation in holding that pUmtifT. - 
)" character is not free from 
HM, that an opinion of that kind was unsatidaetory 
tKher the allegation of unchadity was estalf ' 

*** not; if tk evidence was not sufficient or i 
Ihere was an end of the charge so far as tk particular 
natter in ibue was concerned, and it was hardly proper to 
P'e eipression to what Ik Judge calls "suspicion (Mr. 
A*"rAlt.) Khwaja Muhammad Khan r. Husaim 
b Kam. (1910) 371. A. 152 (158)-32 A. 410 (412 3)- 
8M. L.T. 147 = 12 C. L. J. 205 14 C. W. N 865 
12Bom. L B. 638 = 7 A. L. J. 871^7I.C 237- 
20 M L J. 614. 

Finding adverse on. though decree itself favourable 
■““■—Finding if m inJuata. Su C. P. C. OF 1908. S. II 
“^ASK UNDER FINDING-ADVERSE FINDING. 

Form of-Defect in. 

Practice—Issue—Defect in. 

Framing of. 

^““-Additional iswe-Framing of. Srr PRACTICE- 
‘“UB-ADDITIONaL ISSUE. 

-Defect in. Sre PRACTICE-ISSUE-DlFECI IN. 
Earliat stage— Framing vtli freemen at—Nern 

Th^ Lordship* attempt once more to call the attention 
J parties In India to the importance of defining at the 
“* moment and in the simplet terms the eaact charac- 
S£J «**,«« ‘he dispute which U going to be made the 
of litigation through the various courts and apcc 


Failure. 

FRAME. 

“—/•*•',*/ Ac.» as ta-CanJilum. 
t.« had tberr kirn iv. such expres pr.niskm j„ the 
lude (as S, 149 ,J L. P. C. of 182). tk;, Lordship, con- 
der emy Loan trying cinl cause, ha. inkrent yariMJic- 
lJu of (jocstiuos which cut at the root of 

the sabpM-matter of contrmersy Ixtwcnt tk parties (’23). 
( Vr. MarrMs.) SHAMU PATTER r. ABDUL KaDIR 
RSVLTHAN. (1912)391 A 218-35M 607(612)= 
14 Bom L R 1034 -16 C W. N 1009 - 
, I2M L T 338 1 (1912) M W N. 935 * 
10 A L J 259 -16 C L J. 596 161 C 250 » 
23 M L J. 321. 

Xrmittr-Madrai AV.Va/r.ui XI' .</\*Us-P, v . 
*«.•*/ r/—Strut rrmffiaou w/*-.V w „/ r . 

Tkir 1/u.M.ips niintain a i«y Mr.mg omriction of the 

>4 1*16. f« it i». ,n that Lordship.' ju-lgment. of tk ut- 
importance U preset, mg the regutirity of the proceed. 

| in8 * ,n lh4 ‘ <*»»tr) and f.« pieivming om.tant confu.inn 
and uncertainty as to what really air or are not tk points in 
litigation, and to which the evidence is t« k directed. They 
c*ctm that thri Regulation has been most wk!y frampl 
first in aftrnutitely directing that tk points on which 
evidence is to betaken shall kdi-tinctl, set forth, and 
that K shafl k a dot, imp**d on tk t.«,,t. if those point, 
do m appear to k softest f.u tk final termination of tk 
l.-.gatKa. that the, should state fetncllj. * a matter of 
word, tk further point, on which esidence is to k taken. 
Further tk KeguDtmw. aft« having thus affirmati.dy 
.tated what .s to k done, joe, on to state what shall not k 
d«eIn hke manner, if proof shall k reejuired on an, 
«her point, m rk <oor< of tk trial, such points shall k 
worded on the proceedings, and the pro)*, party shall be 
caikd upon lor tk rerpisite esidence. and no exhibit shall 
k fikd or witnesses summoned, unless expressly declared to 
k,n proof or Mutation of some point upon which tk 
Court nay have oirected that erideiKe should k taken." It 
•t. in tk op.m .a of thrir Lorddiips. tkrefore. indispcnubly 


MtJ.fortk purple of supporting and secwring tk 
Vfiancv with this most wholrome Regulation, that they 
shoald acr .0 conformity with it. (292 4). {Dr. Lushing, 
t".) MOOT TOO VljAVA RAGANADHA GOWRV VALU- 
»ha Peru Woodia Taver r. Kany AN’ga MtiariOO 
NATCHUR. (1844) 3 M I. A. 278 6 W. B. 60 (P C).= 

1 Suth 166=1 8ar. 280. 

- rifadingi—Phe mt tmMi,J in-Inur as to-Ex. 

rlnnm of. 

I this net ken tk practice cf tbrir Lordships to exclude 
a plea, which was no. emkdied in tk plaint, from king 
made an issue in tk case (57). UxrJ Sahrun.) SFCRF 
TARV OFSTATF FOR INDIA |N COUNCIL UXMlRAt 

(1922) 501. A 49* 47 B 327 ( 334)= 17 L W. 405 = 

28 C. W N 49 • 32 M L. T- 111 ■ 37 C. L J. 464- 

26 Bom. L B 627=A. I. B 1923 P. 0.6= 
721. C 898 ^ 44 M. 1. J. 471. 

- ?'«*«•* 4 c. p. C. as In—Sintl dunanu */-, 

fftusntj. 
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PRACTICE-ISSUE-(CV«/./.j 
Framing of 

Their I arc ilcsroc' to avoid saying anything 

w hi. h ma) hive the cifrxl of introducing any laiity in the 
Court' of India in regard to the olomaiiee of thore pruvi- 
s-ai' of tin- Cole of Civil Procedure which direct the 
settlement nf i"uc>, prorbion* which their Lord>kips 
regard as must implant '5h2). (Sir Jjmti II'. CJttlf.) 
Ml'SSUVAl MllN.v SYLD Fl’ZI. RI B- 

<1870 13 M I A 573 - 15 W R P. C. 15= 
CB L R 148-2Suth 387-2 Sir. 626 
Improper issue-Finding on-Effect of. 

-Acceptance and treatment of i>>« by parties as main 

iswe. Stt C. P. C. OF 1908. S. 11-CASES UNDER IS¬ 
SUE—IMPROPER ISSUE. (1906)331 A 156(164)- 

28 A 727(740). 
Incidental issue-Decislon on 

- Effect of Sa C.P.C. OF 1008. S. 11-CASES 

under Kini sun—T itle in. 

Iusoivent- Transfer by-Assignees suit to set 
aside- Fraudulent transfer-issue as to. 

-Voluntary transfer—Attack of transfer at a—Per- 

mit'iliiliiy—Statement by a-ignee >ub*quent to i"<* of 
intention to attack Hander on that ground-Issux ilvetf not 
recalled. Stt INSOLVENCY—ASSIGNEZ IN-TRANSFER 
BV INSOLVENT-SUIT TO SET ASIDE-FRAUDULENT 
TRANSFER. (1883)101 A 98 (105-6)-6 A 84(90) 

Legitimacy of plaintiff-inheritance right based 
on-Issue raising 

-Illegitimacy of plaintiff—Right on foot of. if inclad- 

•I. Srt Practice—relief—Legitimacy. 

Marriage-Breach of promise of -Action for 

-Issue in-Form of. Stt Marriage-Breach Of 

PROMISE OF—ACTION FOR-ISSUE IN. 

<1926)SOM L J 498 (500 1). 

Minor-Guardian-Mortgage as proprietor by- 
Suit to enforce-Binding character of mortgage 
on minor s estate. 

--l*uea< ^Propriety of-Trial of-XecessRy- 

Mortgagce inking upon character of guardian as proprie- 
tor. S(t Hindu Law-Minor-Cuardian - MOrt 
GAGE BY-PROPRIETOR. (1856) 6 M I A 393 (411). 

Object of. 

- Stt Praci ice—Issues—Pleadings—object of 

(1915) 421. A. 135 (152)-39 B 441 (468). 
Parties not before Court-Issue affecting- 
Decision of—Propriety. 

In a case in which the determination of a particular issue 
against the appellant would have been fata!, their Lordships, 
agreeing with the High Court, thought it better not to do 
so. because the same issue might thereafter arise for deci¬ 
sion between different parties (195). (Lard Dotty.) Ram 
Nundun Singh r. Maharani Janki kof.r. 

(1902) 291. A 178-29 C. 828 (853)=7 C. W. N. 57= 
4 Bom. L. B 664=8 Sar. 351. 

- Stt aha Hindu Law—will-Future rights 

under. 

Pleadings. 

■- Cl * different from that made in-Appeal-Permis- 

sibihty in—Minor—Personal liability of—Sait brought to 
establish—Estate of minor—Liability of—Attempt in 
appeal to establish. Stt HINDU Law-Minor-Personal 
Inability of. 

(1892) 191. A. 90 (93)=19 0.507 (511-2). 


PRACTICE-ISSUE— (CVW.) 

Pleadings-iCW.) 

- <*ttim*uiHaduitk, but tatertd by iitiu-Ptr. 

mnuhhty. 

Tbe re>p«mdent> claiming to be the nearest relations and 
■mlj heir*. according to the Mabomedan Law, of A , sued 
for the recovery from the apoelhnt. his widow, of certain • 
properties on the ground that they- were, in their entirety, 
the absolute self-acquired properties of A. The appellant. 
«■ the ether hand, contended that A . though the osiensiMe 
purchaser and registered holder of the properties, was a 
1 mere manager and trustee for her and her family. One of 
the issues ; n the case was whether the disputed properties 
were the own properties of A. The trial Judge adopted the 
| intermediate theory that the suit property was acquired 
from the proceeds of a trade carried on by the appellant 
and her husband in partnership, and that the shires of the 
profits in this joint concern, being undisclosed, must be 
1 assumed to hate been equal. 

UtU th-t the trial Judge, in dealing with the issue set 
out above, might properly hare adopted and acted up» 
that intermediate theory, though it was inconsistent with the 
i Appellant’s case »it was first launched, but that there was 
no satisfactory evidence to establish that case (2201). (fffr 
| Jams Ca/ttU.) Mm HUN BEBEE 9. BUSIIEER KHA*. 

(1867) 11 M I. A. 213-7 W. B. P.C.87- 
lSuth. 683-2 Sar. 265. 

Den nan mtenmUnt Vtlk—Rtvtrttl in offal */• 

It b always unsatisfactory to reverse a decree for the 
teas«r that the ground on which it rests was not that <* 
which the parties came to issue, But it is obvious that 
great injustice may be done by shifting the issue in the 
Court of Appeal, and so deciding without due investigate*. 
(Lord HMtuu.) Mahomed Mfera Ravuthar r. 
Savvas Vijaya raghunadha Gopalar. 

(1899) 271. A. 17 (289)- 
23 M 227 (234 5)=4 C. W. N. 228' 

2 Bom L R 640 =7 Sar 661 -10 M. 1 .1 »• 

-Evidence— Decision inconsistent with—Piopriety— 

Purdanashin—Deed by-Eiecution under undue influence 
-Finding as to. Sit PURDANaSHIN-DEED BY-UNDO! 
INFLUENCE ... 

(1898) 25 L A. 137 (144)-20 A. 44714556). 

- Obittl ef—Mailt n in (mttrmnf—A’ttrmng «** 

mating tltar el. 

Use careful prescriptions of the Law and oftheUg* 
lature with regard to pleadings and issues are all intend* 
to bring litigation within definite compass andtooaxe 
articulate and dear the points of difference kt**® 1 * 
parties (152). (Urd Skate.) BaL GANGADAR TiLAK* 
SHRINIVAS Pandit. (1915) 42 L A. l» B 

39 B 441 (468) = 17 Bom. L B.5JJ 
19 C. W. N. 729 = 22C. L J.l-13 A. L J-6 '° 

18 M L T. 1—(1916) M. W. N. 564 = 2 L. W. 6» 
291. C. 689 = 29M.L-*‘_ 

- Pita net raiitd in-Snbttfntnt if a ft efiuit-N** 

tainahltty in—lints—Plea ».V aha raised in. 

l/tld that an objection to the plaintiff’s title to the ^ 
rals in respect of the conversion of which the suit ** 
brought which was not taken by the written 
by the issues in the suit could not be raised at a suteeqc 
stage of the suit. (Lard Tkankertcn) ADjAlCOALWJ 
LTD. ?. PANSA Lal Ghosh. (1930) 34 C. W. N- JJJ 
32 Bom. L. B. 654 = 31 L. W. 638= 123 10.T» 

A. I.B. 1930 P. C. 113=58 M- L J 
Point covered by-Dedsion on. 

-Implication of. Set C. P. C. OF 1908, S. »*“ 

Cases under Issue-Point covered by. 

(1866) 11 * I A. 50 (W 
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PRACTICE—IS9UE—(CV*tf.) , 

Point not covered by. 

-Decision of. on evidence on recocd-Appellate Ctwt 

-Jurisdiction. Stt C. P. C. OK 1903—0. 41. R. .’4- I 
ISSUES—POINT NOT COVERED BV. 

(1885) 121. A. 166(169 70)-11 C. 239 

-Decision on-Effect of. SteC. P. C. Of 1W-S. 

11-Cases under—Issue—( l) point not covered 
BY AND (2) PROPERTV COMPRISED. ETC. 

- Dtdaratit* in ietrtt as ifOurt-fL., 

Rtpdlm 26#/ 1814-5. 10. * 

It H beyond the power of the Court to nuke a dec tan- 
Hot in a decree upon a point not recorded in ihe bms a* 
required by Bengal Regulation XXVI of 1814. S. 10. 
\hti Juilut Turn r.) RANEE COWUL8AS KOONUAR 
v . Baboo Lall Bahadur Singh. 

'1861) 9 M. I. A. 39 1 Sar 831. 
Purdanashin ladles with different Interests- 
Deed by—Validity—Issue single as to both 

fitl WpJ,J,e bg ' "* k *P* *P»rarr- 
irTfguianty m procedure. Sit PURDaNaSHis-I.adms 
WITH DIFFERENT INTERESTS. 

(1901) 28 1. A. 71 (76 7) - 28 C. 516 (553 4). 
Scope of. 

~ Wit, Ik in Ha tffiaj.Ngi. 

Tie iMucs cover a wider ground than the plaint (93). 

SSSffSSL." 1 " cmsDlR SISCH *• «-* 

(1892) 19 L A. 90 -19 C. 507 (512). 6 Sar 185 
Statement by pleaders subsequent to-Alternative 
case disclosed ln-Baislng of. 

^T:!’S bili ‘ y 7 I 'T no * recaat to at «o 

T^J^r E0fC1, S " I? *^VENCY—‘.SSIGNIE IN- 
‘RANSFER BY INSOLVENT-SUIT 10 SIT aSIDE- 
FRAUDUI.ENT TRANSFER-ISSUE AS TO. 

(1883) 101. A. 98(1056)-6 A. 84 (90). 
Undue Influence-Issue as to. 

.““-Appeal—Maintainability in—Forgery of deed—Ilea 
in toon below of. Stt Deed-Forgery ok-plea is 
C °U R T BELOW OF. (1876) 21. A- 87 (107 8). 

-Incapacity of executant—Issue as to— Miiing op of 
-Propriety. Sit DEED-EXECUTANT-INCaPACITV OF. 

(1894)221. A. 4(10)-22C. 321(336). 

ST**? ,0 * comid ' ,d < B c *s* of. Deed- 
MKUTIOH op-Undue INFLUENCE-ISSUE AS to. 
(1888) 16 1. A. 81 (92 3) = 16 C. 684 (698 7001 

01 ^-Setting Aside of deed 
» ground of—Sait for. Stt DEED-FORGERY OF-Srr 
1,0 ASIDE OF DEED ON GROUND OF-SlIT FOR. 

(1888) 161. A. 81 (86)-16 0.684 ( 692). 

27T~Validity of deed-issue as lo. if covered. Sit DEED 

Lsstft «!i 0N of ~ Undue influlnce-Plea Ol- 

AS TO. ETC. (1875) 2 I A. 87 (107). 

unnecessary Issne-Findlng on Effect of. 
r~-~Pinding insisted on by parties and embodied in 
E; S ' f S p • C. OF 1908—s. 11 -Cases under- 
‘SSub-Unnecessary issue. 

(1924) 611. A. 293(299. 303)«61 C. 631. 
PBAOnCE-JDDQE—PER80NAL KNOWLEDGE 


352 : 


PRACTICE-LIMITATION-PLEA OF. 

- Stt Limitation—plea of. 

PRACTICE-LITIGATION. 

-«w all Cases under Litigation. 

PRACTICE-LOCAL INVESTIGATION 
S.t Iacal Investigation. 




of. Stt JUfX'.E—PER- 

- ABSENCE 0P- 

“ S« Jurisdiction-plea or absence of. 

aai 


PRACT ICE-LOCAL VISIT. 

—-c.ort*MifgctM.ul-c.fl^n, o(foun *| lo _ Effe<| 

t&rrS* UBp, . tt4ue ^ •*> "*'* from 

••h «.st and wnh-ai .«..>**, ,n- evidence inlhecavr- 
I-rgakyof. Stt APPEAL— Lor.\L VISIT. 

U907) 311. A. 116(124;-31 B. 381 (392). 

m c'Ss E E o?fv, D P E 0 |, N c T E EA1S,KG 0r ArTER 

4tr>NJ‘»: Nf. - .7 iJtNtt. 

afr^a^ ,,> , , S , ** " ,tfusin S tu 

ewert-on after all the evrdetuc .a* closed. and when 
” *&***' ,cm " ntd « a «** quotion the volution 
»-/ V "** cid^K,.. (HO-!). (Sir A'thur 

Uihtm .) Kup N.vk.iis s >. Copal Devi. 

_ , T <“*) 361. A. 103 - 36 C. 780 (795)- 
, , C i J A W. N. 920- 5 M L T. 423 - 

93P L J 567 31 C 382 " 

WP.R 1909 -146 P.WR 1909 68P L R 1910- 
PRACTICE-NEW TRIAL 19 M L1 

7. „ lift*Inn mfuftr t{- 

,\rxlnjl tmgr.nHj 

The Lvcman La. « g.ru in England have coniide.ed 
1 ai *e'.' oa f > ® ld 1° era'll a new trial, if any evidence 
had Iwen imprupetly admitted or .ejcuetl at A7„ 
however aMlr u may v.«gh, the objecting party 

*;ghl have tendered a B:U of Eaieptionv. upon which the 
Co«rt of Error wo^d U bend 10 pant a Ptmrt it nk*-, 
and. to *a*r the delay and eipen^ of mk\i a proceeding, it 
, comtnKwt that a new trial dvould 

be panted by the Cemrt in whi h the *i|on wa, originally 
tuofM. But itha« been certified to in that a different 
x* prcaiK <n the Supreme Cent of Calcutta. The varoe 
**** * ^ ind j-')mcn in that Cou.t, the 
praeedmg would U prepofterouv. if. in their character of 
judgea. they were to pant a new trial before thcm*lm as 
foymen. by rta*« uf the admi^ion or rejection of evidence 
■ bch they feel could not alter tk verdict. They very 
propeilyMbw tbe practice of equity Judge* in England ; 
where an i**c ha» been panted, and an application U made 
for a new trial.«. tk poond of Ik imp.oper .election or 
adnuvsco of midtiKe. then no Bill of Ecception* lies; and 
alth«ghikob,e<u«.»in vt.ktnw well-founded, a new 
trul» pamrd ar refwsed, according to tk importance of 

r *1!^ ^ « «i«tecl. (Leri 

Ctmfkr //.) ttsr India Co. v . Oditchurn Paul. 

(1849) 5 M. I. A. 43(67-8)-7 Moo. P. C 85- 
14 Jar. 253-1 Sar. 394. 
PRACTICE-NON SUIT—JUDGMENT OF. 

- Eighth tktattrj frit tut. 

Tk objeetket to a yudgment of nonsuit under tkold 
chance.) practice in England wa* this; It enabled a 
; plain«iff after k had dragged tk defendant into court, if 
k found tk case ping against him or that he had not the 
req«me nutenab to sepp* his daim. to elect to be non- 
suited. W,th tk result that be could bring a fresh action 
and so harass tk Oefendant with further litigation. 
TkyxJge at tk trial waspowerks; ,k plaintiff was 
im, mu Inn. Tk term ‘ rvoo-wit" was not know n in 

^ *« ( no*ch thing as’“a decree of non- 

sort . (Leri Mttmgkt w) PaRSOTAM GlR p, Nar. 
B.ADAGIR. (1899)261. A. 175 (182)= 

21 A. 505 (613 4)=3 C. W.N. 617 - 
1 Bon. L B. 700=7 Sar. 638, 
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HU 


PRACTICE -ONUS OF PROOF 

-Objection lo. See ONUS OF PROOF-OBJECTION 


TO. 


PRACTICE-OPPONENT 

- See Practice—Parti —Opponfnt. 

PRACTICE-ORIGINAL SIDE APPEAL. 

-Difference of opinion equal tawcea judge* hearing 

—Procedure on. See APPEAL—ORIGINAL Side appeal. 

PRACTICE-PARTY 

Appearance in court of. 

-Indisposition in India as regards. ire Evidence— 

Party—Appearance in court of. 

Appearence of. 

«’ See r.PC. nf vm-O. 17. 
fl900 281A 28 (32 33 34) = 
23 A 220 f225 6.' 
Defendant-Examination of. before plaintiff or 
his witnesses. 

&r Evidence—Party—D in n 
(1923) 45 MXJ. 363 (368 9), 
Evidence adduced by-Unsatisfactory nature of- 
Adverse inference from 

—Propriety-Onus of proof not on that paily-Under 


PRACTICE—PARTY— 

Litigation—(CW«f.) 

-Fahe case—Setting up of. 

False case. 

Sr Litigation-False 


Ste litigation- 


■What 


k 2. 


— "False erideace—Use of. 

EVIDENCE. 

-IrK fl'i'triKy in tax put forward in-Rttponsb- 

:ity for—IVtMiT.ptioo adverse from. Stt LITIGATION— 
INCONSISTENCY IN C\SE PUT FORWARD IN. 

(1929) 57 M.L.J.K5. 
-lofoasHteai positions in. S/t LITIGATION—IN¬ 
CONSISTENT POSITIONS IN. 


IMNT. 


'Irregularity. 


taking by him. never! hek-x to adduce counter evidence— 
Evidence adduced in ca*e of. S/t onus of Proof- 
Party NOT SUBJECT 10. F.TC. 

(1838) 2 MIA 113(124 5). 
Evidence adduced on behalf of-Rejectlon of. 

-Propriety—Condition'. At EVIDENCE— Party— 

Evidence adduced on bi half of. 

<1874)11A 346(360 1). 
Evidence material iu possession of-Producton of. 

-Duty as to-Nun production trusting to attract 

tloclrme ol onus of proof-lmpropiiety of. See EVIDENCE 

—Pari v— Evidence material in possession of. 

Evidence of. and of witnesses of. fatal to his case- 
ignoring of. 

-Permissibility. Set EVIDENCE - PARTY-Evj. 

DENCE GIVEN BV, ETC. 

(1925) 531. A. 24 (34 5)™5 Pat 312. 

Examination in appeal for first time of. 


-Irrelevant considerations—Importation of—Practice 

r. f S/t Litigation - Indian liiigation-Irreu 
vast considerations. 

(1918) 461 A. 97 (100) = 13 B 778(789). 

-True cax—False evidence to support-Use of- 

Practice- Decisun of case not to be affected liy. Stt F.VI- 

I>ENcf-FaIS£ evidence—Tr ue case. 

-True cax-Mixlure of falsehood with-Advtnt 

infanwe fr.oi—Propriety of. S/t LITIGATION—INDIAN 

utigation-Tkue case—Mixture of. etc. 

(1868) 12 M I A 81 (92 5) 

-True case— Placing of. on fahe grounds—Practice 

>f-kehrf on fora of real inle-Grant of—Necessity. Stt 
Litigation - Indian litigation - True case - 
Placing of. eic. (1867) 11 M.I.A. 517 (6456). 

Non appearance of-Judgment for opponent 
on ground of. 

-Propriety. Stt PRaCTICE-PROCEDURE-PaM' 

-Non-appearance of. 

(1839) 2 MIA. 181(222) 
Non examination as witness of. 

■ Inference adverse from. Stt EVIDENCE ACT— 

s. m. Illustration (g) 

Onus of proof on-Failure to discharge—Decision in 
his favour on strength of evidence of opponent. 

-Propriety. 


Set Onus of proof. 

(1920) 25C W.N. 409 (41«>- 


-Propriety. Set EV|DFNCE-PaRTA-EXAMINATION 

OF-APPEAL. (1872) 19 WB 118. 


Examination by opponent-Forcing of. 

-Propriety. S/t EVIDENCE-PARTY-OPPONENT 

—Examination by. 


Litigation. 

-Conduct of—Delay in. At LITIGATION—DELaV 

IN CONDUCT OF. 

-Conduct lad of—Presumption adverse from-Eog- 

lanrl and Irvdia—Distinction. *r LITIGATION—I nDIaN 
LITIGATION—TRUE CASE-MlXlURE OF. ETC 

(1868) 12 MI.A. 81 (92 3). 

-Divrlowre of case, though hones onc-Refactance 

as to. Stt UTIGATION-INDIAN utigation-Dis 
CIXISURE OF CASE. 

(1891)191-A. 9 (17)-14 A. 169(173). 
-Exaggeration and invention — Admixture of. S,/ 

Litigation—Indian utication - Exaggeration 
AM>- (1869) 12 M.LA. 523 (544-5). 


Opponent. 

- -Case mait ky—CtmtraJithon of-Witneu 

tifiiUt of—Examination ,n tkief tf-Duty t» <c *' 
traiutim i»—Failure— Duty tf efftntnlto ratU I** 
tin ky /ran examination of uHh/ii -OmiM** '* 
Adttru inf/r/u/e from—Propriety. .. 

Where a party de*ires to contradict the ca<e tet op t 
his oppement and calls a witness who is in a 
contradict it. he is under a duty to obtain the contra®* J 
from the witness in his examination inchief. If « 
do so. the advocate for his opponent cannot be «l* ftta ^ 
raise the question by cross examination of the B|tn ' 55, - M t 
no adverse inference can legitimately be drawn I*® 
advocate's omUsron to do so. (Lard Atkin). BHAl * 
Singh r . Firm Bhai arjan Singh, etc. ^ 
(1929 ) 27 AiJ. 

31 Bom L.R. 909 =6 0-W5.61 

(1929) M W N. 558=117 LC. 485 = 30 L 
A.I.B. 1929 PC 179 = 57 

-lament put in by-Evidence again-^ P*7 JjJ 

•elf if and when becomet-Cro* examinauon D) nj"' 
reference to that document — Argument founded J 
upon it— Effect. AYr EvidENCE-DOCUMKNT-F 

tiff—Document put in by. ^ 


(1927)52 I-A- : 
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PRACTICE-PARTY- (CniJ.) 

Opponent -fCantd.) 

--Evidence of-Decree to party on foot uf-Propritty 

—Parly himself subject to onus of proof but foiling to di*- 
charge same. See ONUS OF PROOF. 

(1920)25C.W N. 409-414). 
-Evidence of-Rdiance on. in supput ..'hi* own 

ase. See Evidence-DefendaST-Evidmce of. 

(1864)10 MIA. 152(161). 

-Examination by-Forcing of - Practice of-Pr.v 

priety. See EvideNCE-PaKIV-OPPONEM-ExaMI 
NATION BV. 

-Failure of opposing case of—pariy’* on ca*e if can 

l* I#M proved by reason of. See Evidence—DEFEND. tNf 
-Opposing case of. etc. 

(1861)10 M. I. A. 151(166) 

-Failure of opposing case of—Presumption in fosoor 

of party’s case from. See HINDU Uw-Wiu.-Kxirv 
TION OF-PROOF OF-FORGERY. 

(1868) 12 M I A 81(105 6). 

-Failure of oppcning case of-Supporl to puiij’s own 

case from. See LlTIGATloK-OPPONENT-OPPUSlSi; 
C «»!0F. (1868) 12MI A 81(102). 

Suit-Party to 
— -See Suit-Party to. 

PRACTICE-PARTIES 

--(For Privy Coundl-Appeal-Partiev See UNDER 

That head). 

Account*-Suit for-Deceased Hindu—Liability of 

--Suit against his divided sons to enforce-Wil by 

debased-Residuary legatee and executor under, if nctts 
»*fy parties to suit. See ACCOUNTS - SUIT FOR- 
PARTlES-HlNDU DECEASED. 

f 1343) 3 M I A 175(197). 
Act ofstate—Validity of—Suit questioning. 

""“"■Government it necessary party to. See ACT OF 

State—Suit questioning vai.iidity of. 

(1867) 11 M I A. 517(550). 
Addition or substitution of-Order for-Proprlety 

*- Oefeet in nil by reaien af ehage *' letalalim al 

•*t('eit fending in-Orier prefer in eau af. 

P-opcc remedy in cases in which a viit whkh wa* 
originally properly constituted is to parties has taxomc de 
[«ct»e because ,(* re his been a change or devolution of in- 
«rest is by way of an order to carry on proceeding*. aad 
of an order adding or substituting parties. 

. Where, therefore, in a case of change or devolution of 
«»«tot in a suit which was originally properly constituted 
f* ,0 P a ««. an order was made substituting the new party 
uutead of one to cany on proceedings, hell that the form 
ot the order was wrong (121-2). {Leri Parker). MEVAP- 
Pa CHEHY v. SUBRAHMANIAN CHETTY. 

(1916)43 1. A. 113 = 20 C- W. N 833 = 
(1918) 1M.W.N 456 = 18 Bom LB-642= 
35 LC. 323 

Benamldar 

^—Hypothecation of property held by-S«it on. again« 
aaunWa and real owner-Mamtainabtfty-HjfKXbe- 
aijon induced by real owner. See BeNaMI-BENaMIDAK 
"■hypothecation OF PROPERTY HELD BY. 

(1893)201. A. 108 (110-1)-16 A. 304 
‘““■"““Mortgage by real owner—Suit to enforce— Benarai- 
* nece * a r» Party to. Su MORTGAGE-SUIT TO 

“•force—Parties— Real owner alleged. 

(1852) 6 M. I A. 271 (277). 


| PRACTICE—PARTIES—' Ccntl.) 
Beuantdar-(C^.) 

———Sail by—Real oxner if rtcce**ary party to. See 

Bt.vtsii—Bis.\yiDAK-St'ir by—Rich r of. 

11916)451 A 1.9 10) = 46 C. 566 (574-6). 
Co heirs—Transfer illegal by one of. 

“ -S«« •»» bit to lecuver property tran*fm«d- 

Iransfcne if rosary parry |„. See C0|If|RS-TkaNS- 
FER II-LsGal Bv ONE OF. (1869) 12 M I A 507 (522). 
Company-Directors of-Amounts improperly 
received by. 

——Suit !>y slunfctlrrv hr rc ..very fr-m them of— 
Paide—(oapaa) if ncCs^ary party. COMPANY— 
DlRECltlRS OF—AMOUMS IMPROPERLY RECEIVED BY. 

(1922)32 M L T 196'204 5) (P. C.) 
Co plalntifl-Person who ought to be a. 

-Joiwder as defendant of—Sodciency »f. See PRAC¬ 
TICE—PARTIES—PLAINTIFF—PERSON WHO IS UNWIL¬ 
LING OR UN.VKI.E 10 JOIN AS A. 

Debt-Suit to recover. 

-Tran*:Vier» of prprrtir* uf debtor if proper parties 

to. See 1)1 HI OR—MONEY, bond hv-Suit UPON. 

(1867) 11 M I A 468(472-3). 

Defendant 

-Ad>li'i«a of - What ammwl* to. See LIMITATION 

ACT Ol iw-s. 22— l)IF|NI)ASr-NFW DEFENDANT. 

(190!); 371. A. 27 (378)- 37 C. 229(234). 

Discovery only-Joinder for purposes of. 

- P'rfruly. 

W here a peivm wa* made a partydefendanl to a suit, 
eipre«ly. as (Sc order termed it. for the purpose of dis- 
covwy only, hot he wa* nor treated as a party, hell that the 
proctedmg mas very irregular. {L»J//Menu). RAHIM- 
BOV HUBIBBOV ►. TURNER. (1892)20 I.A1- 
17 B 341 <34<)o 6 Sar 256. 
Disqualified proprietor -Debt of—Suit for-Party 
defendant In. 

-Court of Ward*—Guardian appointed for proprietor. 

See OtDH ACTS—LAND REVENUE ACT. 17 OF 1876- 
SS. 175. 176. (1895 ) 22 L A. 90 - 22 C. 729. 

Guardian-Suit against-Capacity In -Individual 
capacity or capacity of guardian. 

- N. C guardian, cm behalf of her own minor son. 
S.C. -Suit agauM.-Ar HlNI>U I.AW—MlN0k—GUAR¬ 
DIAN of—Suit by or against. 

(1888) 15 LA. 195(206-7)-16 C. 40(60). 

-’• Widow of the late R. mother of S, minor ’’-Suit 

against. See HINDU Law-MiNOR-GUARDIAN OF- 

Suit by or against. (1892) 201. A. 26 ( 27 8)= 

20 C. 498. 

Hindu deceased-Llablllty of-Suit against bis 
dlrided sons to enforce. 

-Residuary legatee and executor under will of deceas¬ 
ed :f and when necessary parties to. See ACCOUNre- 
SUIT FOR-PARTIES. (1843) 3 M L A. 176 (197). 

acdu joint famlly-Manager of. 

-Ccotrart in sole name of-Suit in regard to-Junior 

memberi if necessary parties to. See HINDU LAW-Jotter 

Family—Business of—Manager of family. 

(1911) 381. A. 46 - 33 A. 272. 

--Suit against-Canacity in-Indi»idual capacity or 

capacity of manager. See HINDU Law-Joini FaMilv- 

MaNaGer-Suit against-Capacity in. 

(1879) 6 LA. 233 (236-7). 
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PRACTICE -PARTIES->< 

Hiudu Law -Religious Endowment 

-11 mil) nnl«n nun!—Joint «hehail' (4—Suit by hx* 

•4— Di*mi„al »i. on ground of nowjiinileT—Propriety, 
x.-H indu law -Religious Ksdovimisi-Family 
ENDOWMENT-JOIN! SHtBAlISOF. 

11881; 81. A. 135 (141)-8 C. 42(48 9). 

■-Family Endow nk-nt—Joint Shehaits of—Suit by 

'*«me of—(ithci Sh< I*ait> if al— piitie> to—S«it not pu- 
p'ltii'i; I" k '* thoi Ich-ilt aho. Stt HINDU LAW — 
Religious Lsdowmenf - Family Endowment— 
Joint shebaits of. i I88 l> 8 L A 135(140;- 

8 C 42 (47 8). 

-Idol—Family kM—S uit <-n behalf of—Suit ktw«tn 

mentljrrs of family >hcluit4—Tot—Cau*t—Title in 
plaint—IuMiftikiKy of. Stt C. P. C. OF IW-S. II- 
V LSKS cndkk—Kfai party—Plaintiff in suit. 

(1927 ; 541. A. 238 ( 245 6)-54 C. 770. 

-Temple—Trudev—Suit k««ght on khaif >4 temple 

l*y— Conijuomi* imp"per of—Addition of leorfciaiir. to 
ptoitU inteiot' of tru»t—Propriety. Stt HINDU Law— 

Religious Endowment—Temple-Sheiui or- 

StllT BY—COMPROMISE IMPROPER OF. 

(1908) 351. A. 176 31 M 236 
Hindu law-Rever»loner 

-Presumptive ievcr>ioow—Alienation o« adopt **i by 

widow—Suit to *i .uide—Death of plaintiff pending - 
Next revewonrr's tight to caitinue «uit. St, Hindu 
I.AW-RF.VERMONER—PRESUMPTIVE REVERSIONER- 
WI DOW—A DOPI ION BY-SUIl TOSEI ASIDE —NATURE 

<»■ (1915)42 I. A. 125(129 30)- 

38 M 406 (411 2). 

-Pte'umpiiie reversioner—Abmatin« or adption by 

widow —Suit lo »et aside—Remote reversioner’* light lo be 
impleaded in. or lo obtain conduct of. Stt HINDU Law— 

Reversioner -Presumptive reversioner-Widow 

-ADOPTION BY—Suil TO SET ASIDE-REMOTE RE 
VERSIONER. (1915) 42 I A 125(132)- 

38 M 406(4134). 

-Remote leveokmei-AdoptMi by widow-Suit lo 

Hi aside—Impleading of neaier revenmers in-Propcid,. 

s« Hindu Law—Reversioner—Remote revlr 
sionf.r—Widow—adoption by-suit to set aside 
-allowing of. (1880) 8 L A 14(23)* 

6C.764 (773). 

perl) on-Suit against afcnee from widow foc-Soos 
dtudevl of alienee if nettwarj parties to. Stt Hindu Law 

-Reversioner - Widow - Death or-P ossession 

OF LAST MALE OWNER’S PROPERTY OS-SUIT FOR-1 
ALIENEE FROM WIDOW. (1914) 421. A. 64 ; 68 ’» 

■*2 C. 876 (884) 

-Widow's death—IWssk* of last male owwer’s pro 

perty on-Sui« for-Mentbm of famiiy not entitled as 
reversioners if proper plaintiffs in. Stt HINDU LAW- 

Reversioner-Widow-Death or— possession of 
Last male owner’s property on-Suit for_p»r 
ties—Plaintiffs in. (ms; 9 L. w 416(418L 

Joinder of_Rui e as to. 

Tk . genera, rule is that all the pa,tie, integer, in 
!?. »1*CI«*teraf a suit should be joined in it (142;. 
{Sir RukarJ C*uk). K.AJENDRONATH DlTT SHEIKH 
MAHOMMED LaL. (1881) 8 L A 135 = 

8C.42(50)=4Sar.25i 


PB AC PICE-PAR TlES-(f^.) 

Lakhiraj lands-Resumption by Government of 
alleged-Proceedings for. 

--Party to-Claimant to portion of lands by adverse 

title if a proper. Stt BENGAL REGULATIONS-LAND 
REVENUE ASSESSMENT (RESUMED LANDS) REGULA- 
nos Ilf OF I82g—UKHIRAJ LANDS. 

(1859) 7 M. I. A. 283(300). 
Lessee-Bights of-Challenge of-Proceedlngs for. 

-Parties to-I*,** and lessee if necessary. Stt 

lease- lessee-Rights of-< hai.lencf. of. 

(1922) 31 M L. T. 289 ( 298 9). 

-Madras Land Revenue Assessment Ad I of 1876. 

Separate regbtrati,* and sub-assessmcnt-Collector’s order 
:<«r—Governments order cancelling-Suit for declautwi 
'•f invalidity of—Parties to. Stt MADRAS ACTS-LAND 

Revenue assessment act of 1876-Separate regis 

T R ATION AND SURASSF.SSMF.NT—COLLECTOR'S ORDER 
FOR—(iiiVFKNMKNT ORDER CANCELLING. 

(1898i 261 A. 16 (29)-22 M. 270 (283). 

Mesne Profit*- Assessment of—-Proceedings for 

-Partie' 10 . Stt MESNE PROFITS-ASSESSAIFNT 

OF —I’RtH FEDINGS FOR-PARTIES TO. 

Misjoinder of. 

- Str Practice-Cause or actiox-Mis)oindui 

of. 

Money bond-Sultupon. 

-Patties lo-Tramferem of properties of debtor if 

proper. 5«I>HtTOR AND CREIHTOR-DeBTOR-MOSTV 

■OXFiBt (1857) 11 M I. A.468(472 3). 

Mortgage. 

-Mortgage*! pr.petty—Purchase by mortgagee of.iw 

execution of third party’* deaee-Mortgagor’s suit"* 
adde-Third party decree holder if necessary party to. Stt 
Mortgage—Mortgaged property-mortgagee's 
purchase at—Decree obtained by third party. 
(1900)271. A 216 (227 8)-25 B. 33713612) 

-Suit to enforce—Real owner—Mortgage by—Suit <* 

-Benamklai if necessary party to. Stt MORf-AGE- 
Suit to enforce-p ar iies-Keal owner allege!* 
(1852) 6 M. I. A.271 (277). 

Non joinder of. 

Dismissal of suit for-Prowuety. 

-IkftndM—Senjeindtr cf a—Diimuul •>/ 
tripnj/ Jtf, nJant ca ywnd tf—Jemitr tf thl 
dtfuiant in jfftj/ and rtman.! of tw-Olittti# I> 
mjnd ttdn if tupnat dtftndant—MiiHUinaMHj, 

The Court of First instance dismissed a suit on the grcuod 
of the oon yainder of .V as a defendant. On appeal tb* 
High Court direvted X lo be added as a defendant. 
was accordingly done, and remanded the suit for the trial« 
issues which had not beet deposed of by the Court of Fir* 
Instance. On further appeal by tbe original defendant to 
the Privy Council, it/d that tk suit was not bad for non¬ 
joinder as against the original defendant (appellant befoew 
tbe Privy Council) and that the order of remand *as n* 
bad in law by reason of tbe fxt that A’was added m* 
defendant when tbe suit was in appeal before the High 
Court. 

X was not at any time a necessary party to ,ke 
far as the appellant i* con.-erned. nor has he been prejodK® 
by the fact that .V was added as a defendant when the » 
was in appeal. {Sir Jtin Ed[t.) AN.ANDA GOPAU- 
X.AFAR CHANDRA P.AL (1913) 18 C. W. N. W' 
211.0.928=26M.t^ w ’ 
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PRACTICE—PARTIES-(t'.w/i/.) 

Nonjoinder of-(CW) 

Dismissal of suit for-Props im-(cVwi.; 

-Ktli-iouv Endowment—Family Endow n.«nt-J.<:.i 

Shebails of—Suit l«jr some <*i|y nf-Dbmral of. for nun 
joinder. Sa Hindu Uw-kei igiovs-Enijokmini- 
Shebait of—Family Endowment-Join! mifbaiin 
of. (188!) 81. A 135 (140)-8 C 42'47 8.) 

OBJFniON 10— APPF u. 

- JMiitaiiuMily for firit fine m 

No objection wa* nude in either of the n.m. t«F.* tlut 
the proper parlit' were no! before the Court; 
objection had been made.it might have K«n letfr-ed. He 
objection cannot, tikfcfoir. U' .ilh*w«tl |<. Ir lie ...m 
(2-12.) [LtrJ Camf\U.) DHl'RM in'* Pandfv 
MUSSUMAT SNAFU Soonimri Dfi.fiah. 

(1843) 3 M. I. A 229 - 6 W R 43 P C 
ISuth 147-lSar 271. 

Party already on record -Addition of-Orderfor. 

--Effect of—Party if become* a newly added pjity by 

reavon of. Stt LIMITATION .U'l OF 1908-S. 22- 
Pl-tlNTIFK. (1889) 17 C. 580 

Plaintiff. 

ADDITION OF PERSON AS A—PjkS**N VI READ! \ 
UOPlAINTIFF. 

“ -,) 'dei eiruneou* In dMa tf-ffM-HiMI 
if becomes a plaintiff only fiom dale of web order. 
IMITATION ACT OF 1908-S. K-PUINTlFF. 

(1889117 C 580 

ORIGINAL OR ADDED PtltlY. 

*~~EtrxHi already .• co plaintifl—Onlet eiiw*c—* fw 
addition «>f-Efftct. .V.v I IMITATION ACI Of 1906- 

b. 22 —Plaintiff. <1889)17 C 580 

Person unwilling io join as a-Jchndfk as 
DEFENDANT Of. 

A'tt/llllf. 

A person who doe* not COMM lO hlMW a »<• plaintiff. 
mt 1 be made a defendant (139.) {Sir Raimi J tW.) 
Najendkonvth Durr r. SIIAIK Mahomed Lai. 

(1881) 8 I. A. 135 8C 42(47)* 4 Sar. 254. 
~ -Sttfcartuf 

The only way in which a per-ei who i* unwilling u* 

S* «o I* joined a.- plaintiff can be brought Ufoee tie 
i* by yarning him as a defendant (26 7.) {Sir Jana 
,• M.ISSUMAT PHOOI bus Koonw.iR :. tvlU 

JOCCHUR SaHOV. (1876) 31 A 7-1 C 226 (244)- 
25 W B 285-3 Sar. 673=3 Sutb 236. 

" “The prupo.ition Ulhat if a per** i* made a defen- 
aant because be is unwilling to act together with the plain- 
tjj he i» to be deemed to I* acting together with the plain- 
. “ * hc " once he b place! on the record as defendant. It 
i» enough to stale the proposition to depose of it (5.) 
D» f JAT1NDRA NATH ClIOWDHKI r. 

KuMAk Banerjee. 

(1910) 381. A. 1-38 C. 270 (276-7)- 13 C L. J. 51 = 
18 0. W. N. 74-9 M.L.T. 1 = (19U)2M W N 119= 
13 Bom. L. R 1 - 8 A. L J. 1 = 81 C- 842 
21M L J. 92 

Real plaintiff-mode of finding out. 

"TT“Caue-title | n plaint not erwugfc-Allegatioo* in 
wnt to be looked into. Stt C. P. C. OF 1908-S. 11 - 
^ASES under—Real Party-Plaintiff. 

(1927) 541 A 238 (246-6)=54 c. 770. 
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PRACTICE—PARTIES—(C«i/</.) 

Plaintiff-appellant-Death of—Substitution of 
defendant as his L. R. 

“ t"'£‘danly—R,?ei W *f dura at unlawt ,J J, 

R ..« r*W .f—S*hliti,ti*, tu i„ afflit all,at. 

Suit Va 316 was in>tituttd on Iwhalf ,.f //. a mirn.,. by 
h.s natural father, a* hi* net friend. In, , declaralkm that 
he «a, rtc v-lidly arhptnJ xm of .me A\ having Uen adop 
ted l 7 the appellant. A’’« widow, nmk-i an authority to 
**1* eutwlrd hy him in hn favour The appellant was a 
iifrrAuvt ir. the '•it. ami -hr was a sulrtantial defendant. 
l:c r.M ••-it found again*! the authority to adopt >*| U p 
*6 fl. duiikd -gain»t Li'iirh, ami ili'*ni"ed hi* suit. 
Agair^i ihat .ku.r A preferred an appeal and ,1^1 pending 
the a||Oral. Th, appellant (Uing.... the a"umpliM. of //\ 
Uiog valid, hi* heires* at lawj wa*. «n heioun 
appli,ati.fl. 'ulictituied f.r H is appelLml, rwewiihitanding 
her char> in at defendant in the suit. The appellate court 
co*u,ml i. the Smling* ..f the tm.r cunt, and dbrniced 
the appeal. 

On appeal to the Piivy ( .sincil from the dewet of the 
au^Ene fi-ri. the appellant crctnidcd that her >ulotilu- 
ti<«f.. A nude In the appelUte court, which marie her 
!»th piamtirf and defendant in the suit. wa. grisly irregu- 
lar. and that it. rk«re*«s;ghi to I* rever-ed on that gr«smd. 

Udd that aiming that the .uli^itutinn of the- appellant 
wa* gn~dy incgular. it was an irregularity «>f her own 
•erkin*. and. having v.«ght to contest the correctness of the 
devrer Uh* un»ucct>'fullv. >be«mld not get rid of the 
de<t« in appealthe ground of vxh irregularity (302.) 
{Lard A'ligidM.) MUSSUMAT ANl'NDMOVEE CHOW - 
l»Hl»l»RAVAN V. SHFFR CHl'NDFR ROV. 

(1862^9M 2 A 287 - 2W. R P C. 19-Marsh 455- 
1 Suth 485-1 Sar. 854 
Principal and Agent. 

-Agent-Contract in his own name by—Specific per 

fonnane (4—Snit for—DrfeiwUnt in—Agent if only a 
nowinal. Sa PRINCIPAL AND ACENT-AOENT-CON- 
TRVCT BY-OWN SIME—CONTRACTS IN ACFNTS. 

(1907) 17 M L- J. 454(461 2). 

-himipal—Money suit agaiiwt— Agents of principal 

—Kinder as defendants of-Pr-pridy. Set PRINCIPAL 
and Agent—Prinop vl— Monfv suit against. 

(1879) 71- A. 8(9) 
Real party-Mode of finding out. 

-Cane-title in plaint not 'enough. Set C. P. C. OF 

1908-S. II—CASES UNDIR-KEAL PARTY. 

(1927) 641. A. 238 (245 6)-54 C. 770. 
Rent-Suit Is lesped of-Co sharer landlords. 

-Soil by one or *ome of. See I.ANDlX)kD AND 

TENAKT-CO SHARER LANDLORDS. 

Representation is suit 

-Substantial, though not formal, repreentation— 

What amount* tc-fcflect. See C. P. C. OF 1908-S. 11 
-Tarty t»» suit-person substantially, etc. 

Revenue Sale under Bengal Act XI of 1859—Suit by 
defaulter to set aslde-Partles to. 

-Secretary of State if one. Set BENGAL ACIS-LaND 

Revenue Sales act of 1859— s. 33—Suit by de- 

FAUI TFR TO SET ASIDE SALE—PARTIES. 

(1898) 261. A. 151 (160,=25 C. 833 (843 4.) 

-Surplus prcceeds of sale—Execution purchaser of 

defaulter's interet ir-If necessary party. Set BENGAL 
ACTS-Land revenue Sales Actofi859-S. 33- 
SUIT BY DEFAULTER TO SET ASIDE SALE-PARTIES. 

(1876) 21. A. 131(141) 
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PRACTICE PARTIES—(CW/.) 

Specific Performance-Suit for. 

-i-uii.. u\ Si, m spirit if performance—Suit 

m>r— r.wusio. 

Suit 

■-CtaBge <V iMiiina of intrrr't petdinc-Pr-. edcre 

proper in ra<e ..f-SnlHifmU of w,.*—n*W f<*_ 
rmprietr. Su I'k tairr—P \x hfs— \r>r»mn\ n* sup. 
STITUriON'Or. (1916)431 A 113(1212.) 

-Party to. Xu Sl'ir—P.tRTV TO. 

- Skhlil */,*r */ w >AJ-v tfSttA lemr #// 

staffs. 

The intrr.liu lion of a pUintiff ot a .Wmdant f., ^ 
yaee of a 'ail i» an introduction foe .ill 
Where in .1 ca* in which 4 Miir i. I***, Cr*„ »>. 
,Ww “* pending the .K-p.^1 k if- DM C.«, n „f „ stw , 
JiMim an inf. rk nt»rv i»«|, r j n j. 
lion 0/ (unif» n... i-ff-vW n*h * the CK*/ Pr-.t jo 
.ippe.f ami pm in ik DiMiin C, W i. >n. v . 

nA-^ov.. apply M . : . |<w 

Mil Hrnlvniv S|vr H r- irrstii. »,« 
(1917)441 A. tlS mi 4SC.9!r»r.t Jw!’ 

2?C W N 169 19Pom L P fiffi-* 
, BlI l 2fi P W R 1917-IMP R J917- 

3 Pat L W.313-22M L T 362-6 L W .V2- 

15 A L J 777 421 C 43 - 33 M L J 486 
Trustee-Suit by-Compromise improper of. 

—-AfirtiiHfl of Irnr&Urir* to p».ier t {»•«*.« of i, B .t 
-PropnH' of. .V,. HiNi.tr law-Rmr.iorsFAPow 
MINT—T'MPl.l—SHf nrr-Si’ll BV-fm.rwnuKr 
IMPROPER OP. (1908) 351. A 176 31 M.236 
Zemindar-Minerals-Bigbt to-Suit to eitabllsb 
" Paiiie* 10—GovfrniPfnt if <**. Su \|i\rn»it-. 
/'FMINDAR-MtNF.RALV-RiGKT 70-StlT TO FSTAB 
MSH. 

^ DECI8I0N 

- Su MtHOMIfUX 1 AW-RlLKlOts Ftcnflv 

MENT-Df lHC.moX-EXTFNT OF 

U887) 15 L A. 1 (9)= 15 C. 329 (340) 

rnii»/^r^?.i CTIC, “' ,SSUFS ~ P '* RT,rS NOT BFFORF 
COURT-ISSUE AFFECTING. (1902) 29 I A 178 (195). 

PRACTICE-PLAINT. 29 C ‘ 828 (8W '’ 

Allegations in 

—-Truth ftf-AssuittpHon of.Vewskr- Dtamntr 
Defence plea of. Stt Practice-Dfvurrer-Plfa of 
—-W.il-TruMee*, wder-Heir-atiWssui, a«M- 
Fe forrnunce of tnal by trastee'-Allegatior.' i^o^tX 
T j 1 hat an ' f *«nt Xu DECEASED—WlLI OF— 

wwt-Hm.AT.urs nr ac^L 
™ 1 ‘ (1872) Sop. I. A. 47(S3). 

Amendment of. 

Su Practice—Pleadings—amendment of 

Cause of action if disclosed by-Question asto. 

1(yw ™ n l' ,0 ** ceosidwed in case of. Set C P r of 
1908—Or. 7. r. „ (a). (1379, 61.1,20 (m)^ 

f, , 2 M. 62 (63). 

tause action not disclosed by. 

to-ReL o :t , of°L claim r CaD,e oi af,ion ^ * d °^* 
p.cofStt ??; n [**-***• s« c. 

INC rrr ,:£,{*l 1 NOT djsclqs- 

• WQ,OR • -••< 1 879)6I a. 120(124)=2M.62(66). 


PRACTICE—PLAINT— (CW.f.) 

Cause of action not disclosed by -(Cc*tl) 

- -Procedure on-Dismal .of suit—Objection to, in 

Privy Cojnnl appeal-When not given effect to. Stt C. 
P.C.OF 1908—Or. 6. R. 17; Or. 7. R. 11. 

(1888) 15 L A. 119 (127)=15 C. 633 (538.) 

-Procedure proper on-Amendment of plaint—Rejec- 

twr of it-Ksmi"al of suit. See C. P. C. OF 1908-0.6, 
R. 17 ; OK. 7. K II (a). (1888) 151. A 119(122)= 

16 C. 633(6378). 

—-Rejtctioo of plaint on ground of-Effect of. Stt 
C. P. C. OF 1908—Or. 7. R.U (a)-REJFCTION OF 
PLAINT. ETC. (1879)61. A 120 (121)^2 M. 62 (63) 
Rejedion of plaint on ground of—Fresh suit in 
«e<p«t of action—Maintainability. Stt C. 

P. r.OM908-OR. 7. R. II (a) AND R. 13. 

' 1888) 161. A. 119 (122)-16 C. 633 (637 8). 
Cause-Title of. 

-“(MKlwvf as m real parties to suit if. Su C. P. C. 

OF 1908—S. 11-CASFS UNDER-REAL PARTT. 

(1927) 641. A. 238 (2456)* 64 C. 770. 
Description of defendant in. 

;-AYc C. P. c. OF 1908—Ok. 7. R. 1 (C); K. II. 

Description of property sued for. 

-Hedy of plaint and *heduV to H-Descriptions in- 

Coafict let«e«—Decree for property in case of—Property 
pawrng under. Su DtCREE-PROPERTV SUED FOR. 

(1880) 7 C. L B 404 

Document not filed with or mentioned in. 

— C.P. C. OF 1908—OR. 7. R. 14 (1); R. 14 (2); 

Information and iellef-Averment upon. 

-Sufficiency of as to a fact. Set C. P. C. OF 1908- 

OR.6.K.I5. (1872) Sup. I. A. 47 (83). 

Limitation-Exemption from law of. 

-Grounds of—Statement as to—Necessity. Stt C. 

P. C. or 1908 —Or. 7. R. 6 and Limitation-Exeup- 
TKW FROM. 

Presentation of-Date of. 

—-—Deficient court fee—Original presentation «i*k- 
subsequently made up-Effect. Stt C. P. C. OF 
1908—S. 149. 

R«al plaintiff-Mode of finding out. 

-Cause-title in plaint not enough. Stt C. P- C. OF 

1908— s. 11 -Cases under-real party. 

(1927) 641. A. 238 (245 6)-64 C. 770- 
Belief prayed for in-Natnre of. 

-Decree passed in suit of affects. Stt MORTCACS 

-Interest-Arrearsof—Suit for. 

(1922) 601. A. 115 ( 120 )-4 Lab-Si- 
Signing and Verification of. 

- See PLEADINGS-SIGNATURE GF PARTIES IN 

PRACTICE-PLEA. 

Act of State-Plea of. 

-Maintainability-Plea not raised in first M** 

but distinctly raised fcefor judgment and made subject of® 
issue. Set ACT OF STATE-PLEA OF-MaINTAIHAWU- 
tv. • (1874) 21. A. 38 (41) 

-Necessity for specific. Set CESSION OF TERR^OR' 

-Inhabitants of-Suit against new soverdoj 
By, etc. .. . .._(1924)51I.A S67(361)=483' 615, 
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PBACTICE-PLEA-lOrfi.) 

Benaml 

-Benaini<Ui—Purcha«tr from -Krai ou»f'» *rif c. 

recover property fnm-Tule of benamidar-lnquiiy i«.r- 
Necessity—Plea by tcj| owner of—Nature of inquiry i» !* 
made—Allegation as to-Nece*ity. *, BfNv*f-H» 
namidak-Sale bv- Real OWNER. 

(1872) Sup I. A 40(445) on p. 168 
“—Beiumidar—Purcha>er from—Suit by real outer* 
beir> to recover property from—KXoppei by mi'reprr^nta- 
•ions of real owner-plea >p»cifi< of. in drfm t—N\<f*%iiy 
-Plea that henamidar wa> teal oune'-IW . f rV.^pH 
under—l’ermi>'il)iliiy. Stt Evidence ACT-S. 1 I s —M»v 
OF ESTOPPEL UNDER—SPECIFIC Pl.FA. 

(1873) 19 W R 292 

-Fraudulent transfer-Pie.* of— Di*tiiulh*-Tf*t 

Stt HFNAMI—FRAUDU FXT TV YSSFF.R—DISTINCTION. 

(1916) 14 I. A 72(76 7 -14 C. 662 f670 1. 
'——Plea of, again*! creditor* of •«un*iUe Man—l*r»»4 
of, MCestary. Stt Hen AMI—OSTEXSIBIE OWXFR. 

(1870) 13 M I. A 395(102 3). 

Champerty and Maintenance 

--Plea of—Appeal—Maintainabifily fur first tin* in- 

Champerty and Maintenance-Plea •*- 

APPEAL. (1860)8 M I A 170. 

Confession and avoidance -Argumentative traveise 
-Pleas of 

- Duhmliiitt—/uHJM! far.-hit—Sut h$tJ *A"' • 

b, dt/tudaut—hiut in HU i-t-rm fr.fr / */. 
Plaintiff sued for the recover) of certain property •* 'tv 
allegation that though the property *a* purchased by A, hr* 
adoptive mother, bmami in the name of B. yrt that *he pur- 
'hared it out of her own separate income ro a» to nukr it 
w Property and that plaintiff, a* herhrir.ua* m her 
death entitled to the property. The defendant denied that 
Inc purchase war marie with live immey of A. ami averred 
•hat the property was purehand with the money of fi, the 
Pctwn in whose name the purchase xtmnl. • 

„ •** >*ue frame-1 with reference to thr*ecr*vt«wi<«' «» 
‘*h«her,f was entitled to. and in pwwdooof. al the 
WntfMd properties by acquiring them lenami in the nai*e 
01 f 48 alleged by the pUintiff.or whrthet they werepurcha- 
*d ty /f with nit own motsry a* ..Urged by the ihrfendant. 
Nttf , that (be bane wa.*, in suUtance whether the pUntifl't 
5*7. stated in his |>laint. was true. «* whether the defeo 
danj’s story. stated in his an*wer. true ; and that, if neither 
. ,ke lU "ia wa* true, the really material alternative ©. the 
'“«c was its S r >t part, whether the plaintiffs '*<*J ua> 

It ii not as if the defendant's defense was a H* » "« 
£?*• and ivnJantt, a pica whkh admitted that the pbm 
•n »story was true, and then avoided it. If that had Ireen 
lbe «*• and the defendant had failed to prove hi* case, of 
C0Br *tbe defendant must have failed ami the pbiot.N 
o“8M to recover. Hut it is mbtaMially what at ComrrM. 

l* I* called an arpmtnHUirt triltru of the trwth of the 
PtoniifTs story, for it does not admit that one word of h r- 
W* *•* up certain thing* perfectly incoosi'tent wdh 
£ . The tnath is that the wood alternative of the w 
‘ 10 1* 'ejected, and the real question is whether A w 
"•he time of her death entitle.! to and in pr^*jm. of all 

a«iair«ng th«»n bensmr m tk 

.*** of * “ alleged by the plaintiff. If the pbimtiff fail* 

0 prove the affirmative of this issue, plaintiff mu'* fad. and 
“ “ P^!«ly Immaterial whether defendant proses his case 

not (307 8). Raja ChandraSath ROY*. K*MMAI 

Maeumdar. . 4J870)6B.tB.503-l6W.B.7- 


P RACTICE-PLEA—(£Wif.) 

Contract-Setting aside of-Gronnds. 

-Ccercion. Undue influence. Fraud, Misrepresentation 

-Miring up id—|'ern>iv*ibility. Stt CONTRACT-SeTTINC 
aside oi-G rounds—Coercion, etc. 

(1916) 421. A 135 (16D--39 B. Ill (167). 

Deed 

-F-g ry i f-/A *.,/ frAni.— Plea* of-Distinction 

-SuBi. itacy of lattrr plea Stt DEED—FORGERY OF- 

Deficit probuio-pieasof. 

(1858)7 M I. A. 118(155). 

-Forgery of—hrainCmrl brb>* <d—Appeal-Plea 

in. of execution nmler undue influence— IVrmKsiUlity of. 

Stt Defis—Forgery of—pif.a in court meow of 

(1875) 21 A 87(107 8); 

Undue indurmt—Exetution under-Ilea of—Issue 
a* to validity «.f deed if cover*. Sit DEED-EXECUTION 
of —Undue in* lufnce-Plea of-issuf as to Vali¬ 
dity Of DEED IF 0>VlltS (1876) 21. A. 87 (107). 

Demurrer 

- Pica «.f. Stt PR *CnCE— DLMURKLR—Pl.LV OF. 

Estoppel 

- lira of. Stt EVIDENCE ACT—S. Il5 — PLEA OF 

ESIOffEI. UNDER. 

Forgery Plea In defence of. 

-Particular* of. diwlo-td only after .loot of plaintiff's 

ra*e and at tvamiiuti«o of defeiKe w itne*se»—Weight to 
be attxbed to plea iocavnf. Stt PRACTICE—FRAUD— 
PI E t Of-DEfENCE PLF-t. (1926) 97 I. C. 513. 
Fraud. 

-lira of. Stt PRACTICE-FRAUD. 

Fraudulent ben ami 

-lira of—Maintainability. Stt BENAMI-FRAUDU- 

LENT BENAMl—Pl.LA OF. 

Hindu Law-Adoption-Sbattra*-Adoption If 
according to-Issue as to. 

-Ctuwnt of particular pnvm-InvaSdity of adoption 

for want of-Plea of, if inchdtd. Stt HINDU LAW- 
ADOPTION-VALIDITY of—Issue as to-Scope of. 

(1877)14 M I A. 67 (70 1) 

Hindu Joint famlly-Manager of*-Mortgage by¬ 
interest provided by-Bate of-Necesslty for- 
Absence of-Plea of. 

-What amounts to. Stt HINDU LAW—JOINT 

FaMILY-MaNaCIK-MORTGAGE BY-INTERFST PRO¬ 
VIDED by*—Kate of—necessity for—Absence of. 

Hindu widow—Mo:tgage by-Inteiest provided by- 
Bate of-Necesslty for-Absence of-Plea of. 

-What amoont* to. Stt HINDU LAW-JOINT 

FaMILV-MANAGER-MORTCAGE BY-INTEREST PRO- 
VIDEO BY-RATE OF-NECESS1TY’ FOR-ABSENCE OF. 
Jnrlsdlctlon. 

-Ahatrment to—Bar of—Pleas in-Di'tirxtion. Stt 

JURISDICTION—ABATEMENT TO. 

(1849 60) 4 M I. A. 363(375). 

_— A hence of—hra of—Appeal—Maintainability for 

first time in. Stt JURISDICTION—PLEA OF ABSENCE OF. 

-Pita of— Sccfe of—One reason aligned for plea— 

Other rea*««* «« wpport of it-Consideratiot of—Prop- 
rietj d—Duty cf Court. Stt JURISDICTION-PLFA OF 
ABSENCE OF-iCOPEOF. (1866) 6 M-1. A. 348 (886). 
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PRACTICE PLEA-^s/,-.) PRACTICE- PLEA- (CmW) 

Legal practitioner cmineEt-PIea tot takes ic sum-: Undue influercc-pka oi-[Ci*id) 

ber of cases by 10 C. W. N. 670-- 3 A. L J. 363- 3 C. L J. 184= 

7- s " , !-I ' ' - LKUL 8 Bom. LB.379 I M. L. T. 137 = 9 s ir 94 - 

PK.W 111 IOSFR—1 MINT NT Cf'INSFI, Ifi M T T L 

*1923)51 1.A 129 (138)=46A. 95. _. . _ . p “ L 

Limitation r A ^ a ^ Ia,n,a,n ^ forgery of deed-Rn 

Limi.atlOU ■ Coon Ulo* Of. S// Deed—Forgery OF-PLFAIV 

- "f. (.IMITATION. COURT BELOW OF. (1876) 21. A. 87 (107 8) 

Minor- Guardian -Mortgage by. -Incapacity^ executant-PIea of-Mixingop <t- 

-*“*■«« -r rtin« , 0 ^ ^oprkiy. S« DefD-EXECUT.ANT-1NCAPaCI7Y0F. 


f mamfe tamltu pay off tit i (1894) 221A 4 (io)= 2jTcT 324 (336' 

del* if an. Av Hindu Law— Minor— Guardian of— v . .... K h 

Mortgage rv-Himung cii ir actfr. nr ‘ \ case of. Ste Deed- 

.. 

nf aln-me of. .«• di-tinuii*h..l (mm oece^ty far piirfirul 1 _ ' jl'dity of deed—tone as lo, if covered by pka. S/i 

I Deed-Execution of-Undue influencf- Plea 

(1875) 21. A. 87(107) 


—AInivc «f sprifir-Wfca not i».atc.ia! v . Hivnul 
I.aw—Minor—Gii ardian of-Movtcagf.rv-Intf or ' 
RESTATR.Wfc.nr. (1884) 12 L A. 47/501)- 

11 C. 379*385). 


TO. 


Onus of Proof-Error as to. 

•Pk« »to. Sur onus of Proof—question as 


PRACTICE- PLEADINGS. 


Pleadings—Issues- Plea not raised in. 

■- ^'««rient Mjrc of suit—Maintainability in. Srr 

PKAa[rE-ISS|'FS-pt.MI'INGS-pUA NOT RAISED IN 

-Subsequent St age of suit. 

*1930) 58 M L J. 536. 

Purchase for Value without notiee-Plea of. 

—-Wh.it amounts to. .S « I.imitation Ad of IW_ 
s. 5-Purchase for Value without noticf-pi r a 
0F - (1871) 14 M I A .Ifni. 1 

Res Extra Commercinm-Plea In defence of 
^Maintainability— Rdigio«> Endow merit — 1,^1 
JeweN devoted to-Amtnet from truMee, of-Suji b\ » 0 
iccover jeweR from third partie^-Defence c.. I 
HINDU Law Religious Evdowmfn?- Inoi 

JEWFIA DEVOTFD TO. (1876) 4 I A. 76*79^ 

Technical plea ‘ M ™ 

_ 18 C. 110 (116). 

Trespass -Action of-Plea of Not guilty. 

- Jurisdiction of Court—Ohipiion m if i«ci.wua • 

(184950)4 Ml A 353(371 2. 375. 376.378) I 
Undue influence-Plea of. 

- ll’Aitf am,'unit /#> 

In a suit to set a<ide a deed of gift executed hr a 
in favour of her daughter, the plaint alEe~eri Ik.» it 1 
time of the execution of the .feed, the mother 1* 
from dementia and ».n not in a fit Mate of mind to eiemrl 

contracts or to manage her affair,. ZlhX ^Z 

was residing with the mother. who w* entirely node? her 
domination and control. } ™ k 1 

Hdd that the plaint rai^d a ease of mental inranwr 
and not a case of undue influence. ^ 

The pas.n ? e in the pLiint in which it was said (hat ,he 
'***** ** «*'«* of her 


accounts-Balance due on-Suit for. 

ADMISSION IN. 

AGREEMENT TO TRANSFER ON CONTINGENCIES - 
SPECIFIC PERFORMANCE QF, OR SUIT FOR DA¬ 
MAGES FOR BREACH OF. 

ALLEC.ATions IN-proof of. 

ALTERNATIVE Case CANNOT PUT FORWARD |N, 
AMBIGUITY IN-PLEA OF-PRIW COUNCIL APPEAL 

-Maintainability in. 

AMENDMENT OF. 

Bfnamidar— Purchaser from- Rfal owner's 
suit to recover property from. 

Burma—District courts of-pleadincs in. 

( asf. laid in. 

Case of both parties in-Findinc inconsistent 
with. 

causeof action-plaint Disclosing no-Plea 
of. 

const RUCnON OF. 

Contract-kfscission of-Grounds 
Deed-Forgery of-Plea in court below of. 
Deffcts in. 

Demurrer. 

Discriptionof party in. 

Error in-objection based on. 

Forms and technical rules of-Regulation 
I of 1821. 

Fraud. • 

Fraudulent benami. 

Issues. 

Laxity of. 

Object of. 

Plaint 

Plaintiff’s case—ascertainment of. 
Plaintiff's title-denial in written STATE 
mentof-Effect. 
plea in. 

Relief. 

Right asserted in. 

Signature of party in. 

Written statement. 


T’"" * M CT »'«y under the dominion and control of her I AccoUDts-Balani* due OD-Suit for. 

«beall^r ^® a * nfrt0 °** -Statement of accounts filed with pbint-Stat®J« 

the real case of tS^aintiff /°***^ adoi,,fd| y signed by defendant filed in cause of 

MUSSAJEE Mookf^S! p hSJS ' A]l eaa “ icaUoB 7 ^:ce n eic, *"*-*“» to plaintirsca^'f. 


, -—-..iL winter.—raiai — 

,, JIx ,, : T H :' F i! “J- Su accounts-Balance due on. , n ., 

U9C6) 331. A. 86-33 C. 773(7823)= ! ( 1 870 ) y W.». H(t^ 
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PRACTICE—PLEADINGS—(C«rtf.) 

Admission in. 

What amounts to—England and inim \— 

Distinction. 

-—Exprut aJmiuh-H—Omiium /.. J, 

II is a mistake to agitate (a» JtMr Jt ttx h,.^ j 
the proceedings in the Indian Corns to the practice in the I 
Court of Chancery in England. Tb,, f ,he plaintiff ha* the 1 
means of compelling a di*linu answer. >»"<*-*,". U, 
any allegation which he make., and. the,,for it ^ k. 

soScient for him to say mkH or web a fact hn. 4 denied,.. 

in *»■ pro. (1912; 40 C- 283 * 13 M L T 5.11 * i , , 

f&m trvt 19,3 ixi ,t 

Collector of Benares. <1852)5M I a *7i- 0913 m w n 58 26P l r 

1 S.th. 231-1 Sir 434 171 C.6WJi L i318 

< O MFINDA!CW. IWID-EXECOTIOX 0. -ADMISSION 0, 

—Wnttntoumntnj *,J. to* If Hr*/| SEiSi** “““-EXICUlKWOr- 

AJmnny, £/r „, in(fr ADMISSION IN PLEADINGS Of. 0889) 1! A 396 

A failing by two defendant, again-t the *.tl uf anther fcWB T Of-EXGUND AND INDIA. 

Pgjlifl can never amount u. an e^oppd a. tet.er. them - 

In a suit, two of the defendant*. * their 


; PRACTICE—PLEADINGS—{(Ve/^.) 

Admission in ~{Cc*t4.) 
t ISTOM-APPUCABIIITA 0F-(CVW ) 

.. 

* “Rtf** K-SS a- ( w 



23 w R 2I4-3SM.4S0-I8ulb. 9i. 

nlMAU~.Tr.. ^'" n,Mr w,rn ‘ UM »•* We. Milt lino. r , n 

S3 «MTIwrJVn7 (ST 'III */.*!,! 

tt afpSsS 

2 Seth 386 2Sar 620 10,1 U M 

Condition—admission hith-ki jfction oi i '•**•) aumirtolall Bum ?. RAjoNuMiSTfnnl 

CONDITION—Pi RULSSIHl ,1V. I „ (3875) 2 I A. 113 - 16 B L R Iol‘ 

£ 7 tf/w Pbachcf—Pliadingd—admission in » * b. 214 - 3 Sir. 430-3 Suth 94 

MWT BE TAKEN AS a WHOLE) FACIS ALLFGED IN PLAIN! 

mdtt^ M&n > ti ' ,ue •***«n<. and that here 

malned /--*■-* - -• * - 1 ^ ***** " *' *ej»mler is simply to deny the 


ml.il 1 vnue ..r a decree, ami Mat here 

. •?. P0 '' e “ i0n f0r a >«'• 'he defendant* ahn. in the 

that the mortgage nt uu 
?> e plaintiffs *j» cullmse and a brnami lrar»actio«» 
£ i, *t<’ii»nl murt I* taken altogether .17). (J/e 


sn.issjs.r* - -»*“ 

'*“• "• M«U.| 


ft, "'J? ‘".Tt!" '» 'I" t-'l- Il7>. (Sir *»• the d,[nft„ 

N ' K ’ IN SWMF-SHI^IMOOSWCH. 33f hT?2!2“ «■*! be treated a> ad- 

<W76)4 I. A. 15-1A 325 (327,-3 Sar 673 lX±.,j * ••*** (a> was do* a , , hc 

“-ferasrviMfflg- 2 


lh^.?. P V miMib|e fof a ,,ib " nal part and reject 

Botar admisson i. 
to a2vT ** 50 if i' *' "’ade object 

condlti d ' ,IOn * mu '' " ,hw •* accepted Mbiect to the__ 

^*V22*?* !‘ b P«? Wb *‘. fo, ?|(»lX (Mr. r,m 

"* ,r 1* { ,he ««** •* an T > I 70* Of BESARLS. 

F«, 'p 109 ) {Ur4 Dantin r.) MOfABHOV MULU (1862)5 M I A 271 
wSABHov k MUI.JI HaPIPIS. (1916)421, a. im. 1 ‘ A 271 

39 B 399 (409)= 17 M L T 402 = 

21 or W.N 622 = 19C.W.N 713- 

, 507 -17 Bom L. B 460 - 2 L W 624 = 

13 A- L. J. 629*29 L C. 223 -28 M L. J. 689 

_ Custom—Applicability' of. 

-Admi,ri m of. 


■ r-”-...»4UDn 0| 

:A”Ju; 

<W '•**> ftHWHSf-tOUK. 


-as?—*»•— 

(and, ,ti h W aWe ,0 ohain t **™'* 0 of !'f °f and was therefore excluded f ^ 

Had been ik.:. N« tF*:. pF,ni.r^. Tv—. ... ... # ««iucea trom 


1 Suth 231-i s«r. 434. 

STXf ww ^ -/ 

I" 1 , ^terofAtore. 

-- Srar ALir^T’A*^'- 

S££ m 


S& toU lf r }? n «* ve ^ in 'h* hy '^ r I lDh f">“ e ^ilhat 01 A'Sd"u?Jir 

‘OordinVI* l an, ‘ They altog**! in their plaint, that. I childless .idow ai .F, nafl 

Ukdr fa? h , f L hC CWom ol lke agrkulturpu of the Punjab. 
r wa * 001 competent to «ell the ancestnl beds 


excluded from 

^aaSSSSSS 


the answer of the defendant. 
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PRACTICE -PLEADINGS—(<«/./.) 

Admission in-ic'•*/■/.) 

F\ns M I Fj.F.D IS PLAINT —(l -HtJ.f 

The- pl.iinc allegel: "Thai my ynungr*t maternal 
.iunt"(.V) “uBfortniiately loan* a cliildlesn widow in the 
year 1244 (that i*. April. P‘37) *•> the right of *«ae*>iaa 
to all the pioptitir. .«■ rued l. my mother. according to 
the Shi'lei*." 

The answer tli ilfcrd-mt* wj% as f.Jkiw>.—From 
the Miteir.cnt in the plaint that. -ubsetjutnl to the death of 
the maternal gramlnUher of the plaintiff. her three 
daughter* lived M>int in a married Mate. some in a 'talc of 
celibacy, and that all the prnprrtie* left by his grandfather 
devolved upon hi* Brother, it i* evident that thi* »oit ha» 
leen instituted merely fora a mafciu* and riudklKt 
motive. For aeiteiWy to the llhuim ShaJer*. anti Daya- 
bh.iga- lN*j:b •«'> *. “Jn alter obtaining paternal pe<» 
initiev Ih<> it t* a with w . i M.rile. yet nuking can l«ai bet 
lightlo enjoy the *ail pn petty during her lifeti.nr, tbtre- 
fore the Mare mint that *nb*«|utnl to hit maternal aentt 
hctoMinj; widow* the right and intcic*! to all the proper 
lie* devolved «|>n hi* mother i* utterly fal*e and faDa 
i'HW." 

ft(U that then* »a* no atfmi**ii>n it the amner Unta 
OHnint to proof ..f the fact that .V became a diHtH 
widow during the lifetime of the plaintiff* mother (124 5). 

Theic is a denial that the pfain.ifl’s mother tok the 
whole of her father** estate in comeqnen-e of .V*i bc»m- 
ii'C 4 childh>» widow; Im.i no admkuion that at the time of 
the plaintiff* n r lher*» death X was a chikOe* widow. in- 
Capable of taking ly den.nt firm her father. There i* 
merely an «lmi<>H n liy in plication in the denial of the 
legal effect imputed to the fact alleged; and it ha* been 
repeatedly held that an idmi>*ioe> of a fart on the plead¬ 
ing* by implicalii n i> not an admission foe any other pur¬ 
pose than that of the particular issue, and knot tanta 
mount to proof of the fact (125). (Sir Barm /Vac.*/.) 
AUMIRTOULL Host: r. RaJONEIKAST MlTTlR. 

(1875) 21A 113-15 B L R 10 - 23 W B 214" 
3 Sar. 430 - 3 Suth 94 
HINDI I AW—adoption. 

-Adoptive mother-Admi**im by-Eflnt of. against 

adopted *nn. Stt HlNUU LV*—ADOPTION—ADOPTED 

soN-Anomvi moth nr- Admission in pleadings 
Bv * (1862)9 M I A 287(301) 

Authoeity to adopt—|hra in plaint of-Admi^km 

I... .... a...... I a. ... * .... 


of, by non traversal in written statement—What amount* 

to. S ee Hindi Law-adoption - authority to 

ADOPT—PLEA IN PI AIN'T OP. 

(1862) 9 M I. A 287(301). 

Hindu I„iw-Inheritance-1xsanity at 

OPENING OF. 

fi"«n inheritance m ground of—Admiv 
M°n in plaint of - What amount* to. Set HINDU Law— 

Inheritance - Exclusion from—Insanity—Ex- | 

CLUSION ON GROUND OF-ADUIS$ION IN PLAINT OF. 

(1890) 171 A. 173 (176) -18 C. Ill (115). 
Insolvency—Assignee in-Title of. 

—-Admission by defendant of-" Assignee a afore- 
*atd -Lee m written statement of words-Effect. 

Insoi.vency-Engi.ish Bankruptcy—Assignee in— 
suit by, in India—Title of assignee 

(1839) 2 M I A. 263 (289 90). 

PLAINT AVERMENTS NOT TRAVERSED IN ANSWER— 

Ftfect—English rule as to. 

— li'ipHuahlitriH /W<4 a/. 
lVir lordships cannot apply to the pleading-in these 
Courts (MofuHil Courts of India). the strict ruha that 


PRACTICE-PLEADINGS—(CVw/./.) 

Admission in-{CV*/<f.) 

M. AIN'T AVERMENTS NOT TRAVERSED IN ANSWER 
EH L(T-ENGLISH RULE AS TO-(CW.) 
averments not traversed must I* taken to be admitted 
(301). (Ltd KinpJrx*.) MUSSUMAT ANANDM0YEE 
t HOW DHOOKAY AN 5HFEB CHUNDER ROY. 

(1862) 9 MI.A. 287- 2 W R (P.C.) 19= 
Marsh 455=1 Sutb. 486=1 Sir. 8W. 
Must be taken as a whole. 

- St.- (l) ADMISSION - Deed-admission in- 

must be TAKEN AS A WHOLE. (2) PRACTICE-PLEAD 

incs—Admission in-condition). 

Agreement to transfer on contiDgeccles—Specific 
performance of. or suit for damages for breach of. 

- Allegation* in plaint in. See Sale — CONTI- 

N'GENSItS. (1872) llB.LB.Se 

Allegations in- Proof of. 

-Necessity. Ste EvidfNCE-PLEadiNGS-AUE 

GATIONS IN. (1876) 41A 16 (17)“ 1 A. 325 (897) 
Alternative case rot put forward In. 

-Appeal—Permi*>ibjlily in. Ste HlN'Dll LaW- 

ADopnoN - Widow - adoption by-Assent of 
Napindas—Adoption w n h - Nearest sapindas- 

ASSENT OF-OUISSION TO OBTAIN. 

(1920) 47 IA 99 (107)- 43 M 650(659). 

1 -Trial—Putting foiward of cate at—Effect. Sa 

Mahomedan Law - inheritance - Sister’s 
DAUGHTER OF DECEASED. (1926) 641 A- 33(36)j 

Ambiguity in-Plea of-Privy Council appeah 
Malntalnabllityin. 

- Amkptilf, ,i any, iem«*J r.e* Meet trid J^P 

-AV erfmn.* i* af/eal fer effertnily It 
tvJeate t* [rtnad <•( amhpoly. 

In a cam in whkh the defendant, complained befoce tbe 
Privy Council of the amluguity in the plaint ai to the tide 
in whkh the plaintiff claimed the »uit lands, it appeared 
that all doubt as to the real meaning of the plaint *ai * 
at re*t when the matter came before the trial judge, that 
before him tire real title in which the plaintiff claimed «a» 
raked, that from that time onward that aspect of the®* 
wa* kept well to the front. Imt that tbe defendants oe«» 
applied for an opportunity of calling further evidence £ 
the ground th.t they had been originally misled by 
ambigoity in the plaint. 

UtU that it was too late for the defendants to rely "P* 
any alleged ambiguity in the plaint in the apped^* 
Privy Council. (UJ Tmh*.) GNANENDRA Kl'N« 
ROY CHOWDHURY PRAFULU NATH THAKt'R’ 

(1929) 33 CWN. 984 = 1929 M-WN^lh 
50 C.L.J. 509 = 30 LAV 1024 -12010 Wj 
A.I.B 1929P.C. 200 = 67MLJ ^ 


Amendment of. 

AGENT-SUIT IN NAME OF-AMENDMENTRV 
SUBSTITUTING NAME OF PRINCIPAL FOR THAT 
OF AGENT. 

--Order allow ing-Effect-Authority of agent to 

-Deckion as to. if involved. See PRINCIPAL AND AGP" 

-agent—Suit by own name. , e „ Y 

(1892) 191.A. 135 (137) = 19 C. 678 m 
ALTERNATIVE CASE - AMENDMENT SO ASTOR-US* 

- Privy Ccunci! appeal—i*-Gra*l »f 

Ccesidering the length of litigation, and the 
another appeal was pending the result of the one »*[* 
their, bardships, they thooght that it would be"reflg 
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PRACTICE—PLEADINGS—(CW./.) 

Amendment of-(r.*//) 

Alternative Case—Amendment so as to r us» 
—(CM/.) 

the plaintiff any indulgence by way of amndmt t>* 
record so as to raise an alternative aw (IM). (h,J //+ 

W) Gajapathi radhik.a r. Vasitiva Santa 
SinGaR0 - (1892) 191A 179 

15 If. 503(511 2)= 6 Sar 218 

APPI AL—AMENDMENT IN. 

“““■Hind, joint family - Manager _ Contract fur 

Ml* by-Specifcptrfcrn-aiwi w damage. | 4U< h<f- 

JJ 1 for - Hamert-mooey with inter, m-< Lim ae-in-t 
burs of manager for iuuv«> of-Vm,*!™, m. ,.i,. 
permit—Permiviiiiiiiy. Stt HINDU | M y,| V 

—MANACER-CONTinfT FOR SAI» pv. 

(1926) 541. A 55 (59 60}=6 P 323 
—■Hindu joint family-Manag , nf-Moeigage hy- 
but to enforce—Per-nil «le<.cc ..gain-t m.naeer m- 
LUlm t (^-Amendment of plaint -n vs to allow. .V/, M»R1 
u,?,5r SUlT T0 F.KrORCE-PFRMWAI. D»fKI» |N- 
HINDU JOINT FAMILV. 0925) 47 A 459 

~{"ft"** -1 •"*! J‘J«-/'»«/ -A- 

4u- f > * ntti KMnf /.• t< /. m « 
•*4Hmtu9f-0H*rt uH tr /• r'i'Hhtfr . M muJ 
b am t"J"tKt—fatality. 

. (ri*l Judge, in the toary of hi. unvidcraiHii of hi* 
JtOpnent. dkovererl a point until then unarg^d and an 

optt the plaintiff'. who h..<l McfclMVOf deahr- nith if 
nor, from that moment, with the merit, of the o*. He 

K«'e ywgment for the defendant.. The plaintiff. there 
^,,,hhea PP ,!b,^ Cwrrt, in the rnorw of 
J* hearing of that ap pe 4 |. an ended the record in favoar of 
K ? . ?~ nK No *» thereafter given to 

d ' jlin * '* i,h ,hf involved on the 

7*** *hich the amendment ertaUidted. 

that the plaim I ff..h.m , d have l*n afforded «h 
« opportunity. 

Their lordships »cording|v «et ad.le the Mr*™' Won 
Hoe, * ,fd * "** ,,ial - M"*) l"ir4 AM 
R0S|V| v . FaKara Tt'iKO. (1929)31 LW12- 
1221C. 30 -A I R 1929 P C.306 

~.~sI ion — Tu\‘ mill >*< •/ :.dr ik JimwtJ in 
rt*/--C*mrrii 0 t, ky l ,pf.ll a u fart .>/. mU tnf mil H 

^i^bmrennknrmUr. 

» " e ^ , (* n 4* n t appellant eiecuted on different date. two 
4 i fa,oor of ®"« G «y the hi die mortgaged 
thM?*”’ 0W of * Kich *** N’nddra. and the other 
T*.* nf 'he 24 prrgunnah*. Hy the 2nd. .he mart 

*«ein Nudd* * n '° a “ f "’ , °8 whrr " i,h ,h,w0,hcr> - ■ h * <h 

JJe Plaintiff, the awignee from C of all hi. inter,under 
c llK ko, • kol « , *^ inMituterl a viit in the cart of the 
the t,, ** ^ ,ke 24-Pergunnah«. Thar «uit rebtrd ««|y to 
in mortgage, and prayed for foetrlosirr. While that 
the <J ^ I* 1 **' 1 ** l* e i"‘tituter| anther ‘oil in the 'oqM of 
Sub-Judge of Noddea against the defendant to recover 
daU i'T 1 ind in,erM 0B,f " the xcood kut kohob. Tl>e 
^ in the vecond wit was apinM th- defendant peron 

?V W ° ^ Wf,e <&0li "«l by the two Sab Jadt^- 

tl* two deaees. the High Coart affirm- 
diinlil- v ° f ,h * SaMn Coart. reversed the decne 
tarr ed >C5i . in "* C « l ' t ^ the 24 Pergannahs. 
to the r - * fcn,rit «'»«' wit- and remaDdrf it 

(toi in^wl ? ^ M ' PfT 8»’«>ab5 with direction* a. to the 
"Sf ccmtribotioo should be affected. 

W ^*‘10.change the twowits-iatoocecoouiUrk* 
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PRACTICE—PLEADINGS—(cW^.) 

Amendment oHCmtf.) 

Atpeai—Amendment in-(c„w.) 

a-Mnlmm. -r.d mod,Nation of dec. and of framing 

s jiTp ! liKh r ° ur,b )^ 550 

^ ,Vi' ■?. ,v>9 - , V l ‘C »"“an. «li.p<^,| to 

atl',7 T h * nfr U ha ' '” n 

vS' TZT'"! 1 '} *'•**> Mb'* df« liptirm from 

u. hcr of .h,« and thi. «,<|.«| lhr 

< ^m.^v ,hc A “ (?N 5> <*' 

rZ-sXi * m “ ,m CHM,m ' y : K,u 

1885) 121 A 215-12 C 226(237 8 )»4 Sar. 652. 

r^.r* h TT bn P R ' < "' ,| l' of 

hu.'ond. ,»ial.,B hrt, of <Lim for-S.it l 7 ho.lumd'. 

'•er.ul fab, .d-.S. rt « f,« of—AmrmlitMin of plaint in. 
TS Tt lr ** f,< PW"' 1 * ' *^te and *io«iit>— 
Vmi«,h! |i, ) ,l , w , rti ^ of toort. MAHOMIDAN 

I iw—imvi'ti—Wn«m' in iiissrssiON oi iu sbvm.’s 

FMtlE IN IIH OF Cl UN lOK-M'lT BV HUSBAND'S 
MHK TO hLCOVFK POSSFWHlX FROM HFR—WIDOWS 

MARKI4T.F. (1855) 6 M I A 211 (230). 

--'^'rage-Joiot tenant.—Tenant. i„ rommon- 

M'Ntgjgt to iso prtMev. a.-S«it In- ., m . nf them torn- 
force h.» »harc uf mortgagr—Ficm nf-Enor in-Amrnd 
m«t of plaint to mtifv-pr,mi..iUlity-D B ,y „f Tourt. 

•w Joint toukts-Tenants in common-Mort- 

c.w;e to T»n PFjttmK as. 

(1919)461 A 272(277 8)* 47c 175(179 80). 

n^r.r P,ftp,k, . -,} ,icK, “ Sf " lf 

ment of-S..l for—Sub prr^rwlaiy r,ght-Sul, Mitlemert 

oi-< lain. t<N—Armvdment vo a* to ^t up. S« OliDH- 

OrHH KSTtTE-Sl'B PROPRIITARV RIGHT IN. 

(1878) 61. A. 1 (8 9)*4 C. 839(848). 

Cause of action. 

-Aheratioo by amendment of-Kfftct-Aliandon- 
of ongmal caswof a.,ion. Mmitatidn ACT 

OF IW. ART. Ia2—MORTGAtiF FOR TERM-Siiir T0 
ENFORCF—IJMITATION. 

(1926) 631A 187(195 6)-48 A. 457. 

inhttmjtUr ,/ mit-Ch**?t, „m, 

Prxtr tf. 

Fall poaer. of amendment mart lie enjoyed and >bould 

al. ays U BheraMy exerewd, but none the l». no power 
h» yet been given to enahie one dirtinet cau?e of atlion to 
be wba,toted for another, nor to change. I.vmean.of 
amendment, the whjto matter of the Hiilt (217). Uei,l 
RmbmtUr,.) Ma SH»T MVA * MAUNG MO Hh’AUNG. 

(1921)481 A. 214 48 C. 832(835) = 
(1921) M W N 396^30 M L T. 28 = 

24 Bom L R 682 631C 914 -AIR 1922 P. C. 249. 

contract—suit based on—Failure to prove 

CONTRACT ALLEGED. 

- Amendment of plaint *o a. to srt up different and 
rndeoendert certratt- Penni«ibility. Sff CONTRACT— 
Nun BASED ON— AMFNDMENT of PLAINT IN. 

(1921) 4 81. A 214 (217) = 48 C. 832 (836). 

Declaration-Suit for-Consequential 

RFIJIF—ADDITHtN OF. 

“Amendment aDcwirg-S. A.-Pein-iMiUlity i„- 
LiPita!ton—Plea of-Avotdance of-Amendn.ent having 
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PRACTICE -PLEADINGS-(C*w4) 

Amendment of—(f.W.) 

Dicuk.vnoN - sin for - Consequential 

Kfcl.IKt—\rml*III >N ( ij — ' C.afJ.) 
effttl of. AVr PKF. FMPIION— RIGHT i»F-DECLARA1ION 

of—Suit for 

(1920) 171 A 265 (262»- 48 C 110 * 116 7). 

nismiio* as to. 

--VM ii —/ HtirUnH' i i«. 


The power of a «'• »uil to 


tk 


undoolicdly or* «iihin its dhcretj.*. and its (Khrimi 
ought in4 to I*: levered wok" it was tier• inti upon a 
wrong piiociplr (2<<1). f/..<•/ H:ulmi<t,r.) ('HARAS 

!).\S AMIR KHAN f 1920; 471 A 255 * 

48C. 110(115) -3 P W R 1921 =28C. W. N. 289-* 
28 M L T 149 = 18 A L J 1095= 
22 Bom L R 1370 561 C 606 - 39 M L J. 195 

Form OF Stli-KkkoK IN—AMINI'UFM is 
• .|S t OF. 

-Apixll ii> i «uil—power -ii.I dull «>f. S*t JOINl 

TENANT—TENANTS IN <"MUON-MORTGAGE TO TWO 
PERSONS AS. 

(1919) 46 I A 272 (277 8) - 47 C 1751179 80... 

FHAUD-Suir b AMD ON ONE KIND OF. 

- AmoulmiHt *t ptai* aiur t/*. mau » j.um 

up mu a»J JtHimi • harp ,</ u JH J 
The *"icno- "f ■*« instlvent %ued to mo*a a »um of 
morn) (Mill t" .«e Z under j vnmpmmi* courenletl to by 
Ik pie' 1005 (Ini. j! A'vgrur. oo the ground Out tkpay. 
intnt of Ik *4t.l .urn u.,* fraudulently vuoceakd by 4 
from Ik Court. and from tk tkn assignee. Tk tiul 
Judge found 'hat /. did nn cuocejl from the tkn a>sgiKv 
Ik fait of Mich payment. and that tk then assignee mj. 
full) an .ire of the fa* I of mkR payment and that kom 
'cTHoltolk«ontpi«»mi.r will full knowledge of that fact, 
lleabo foil ml that / was under no duty to inform tk 
Court and was not guilty of any improper concealment. 
Nevcrthele«. the trial judge, after tk ca-e had beer ck*«d. 
alliWril the plaint t»bt amendeil > 0 adding that, cvm 
it the tkn a*Mgncv »a» aware of tk fact of tk payment 
to 4 tk oid payment was a fraud upon tk Omit, which 
the then a*igiwe had no pnwer I.* ouixm to. and that n^h 
lonwnt umld not k Unding upon h n Mtueaw*. 

HfU that tk allowance of tk amendment wa> contrary 
to even' onnvipU "f Justice and that it wav wholly uwpreve 
dented (121). (Sir Raimi Pnt*k.) ABPOOI. HPSSElN 
JENAIL ABIDIN r. TURNER. 

(1887) 141 A 111 -11 B 620 (638)-5 Sir 25 

Hearing of suit-amendment at. 

- Uiur/tun ttCeurt. 

To given leave to amend a plaint at tk karing ma\ he 
in the discretion of the Court, tut it will k rm far frmn a 
matter of course to do v» (227). (LtrJ //Mrmu.) \\ xL 

KA !i » N (MOO) 271 A 216- 

25 B 337(319)^5 C W. N. 10 = 2 Bom L B 927- 
7 Sir. 739 = 10 M L J 368 
Hindu Law-joint family-Manacfr- 
Contract FOR S\LE bv. 

——Sp^ifiv performance or damages for breach of- 
Suit for—hirnestmonry with interest-Claim against heirs 
of manager for recovery of-Amendment of' plaint in 
appeal so as to set up. HINDI Law-J0INT FAMILY 

-Manager-contract for sale by. 

(1926) 641. A. 55 (69-60)=6 P. 323. 
Limitation-Plea of—amendment so as to 
avoid. 

-Tk power of a Court to amend the plaint in a suit 
>hould not a* a rule k exercised where hs effect is to take 1 


PRACTICE—PLEADINGS—(CWi.) 

Amendment o(-(C*dd.) 

Limitation Plla gf—amendment sg as to 
AVOID—(CY*4) 

way from a defendant a legal right which has accrued to 
rum by lap* of time. There may however be case where 
such coosidfraixtfiv <1IC „,tweighed by the special circutn- 
sUnces of tk case (202). (Lrd Bmkma.Kr) CHARAN 
D.ASr. amir KHAN. (1920) 471. A. 265= 

^ ___ « C. 110 (116-7)=3 P. W. B. 1921=. 

25 C W N, 289 -18 A. L. J. 1095 = 28 M. L. T. 149= 
22 Bom. L B 1370 = 56 I. C. 606 = 39 M. L. J. 195. 
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Pnrj C+*ol jppidl—PtrmiiMklilf in. 

Tk appellant vied to recover the amount doe under a 
smple many b«ul executed in his favour by R. To the 
voir k made other, persons, besides defendants on the 
allegation that they had combined with R, and coiorably 
procured her estate to be transferred to tkm in order to 
deprive the appellant of his remedy against it; aodbjhn 
plaint, k prayed for a decree against tk defendants and 
tk said property. Their IxKd.hips held that the suit was 
Wholly mi‘Cnrweivrd. as tk appellant’s only remedy was to 
»e R alooc for tk recoveiy ol tk money due on the bond. 
Tk question arose whetkt the proper coarse was tot to 
drvmis* tk appeal altogether, without prejudice to the right 
of tk appellant to king a new suit against R. on the suit 
bond, treating it as a mere money lend. 

HtU that, in the circumstances of the case, the proper 
course was to remand the can* to Ik court below, with 
dirKtMB to allow ik appellant to amend his plaint » * 
to make it a plaint againM R alone for Ik recovery of ^ 
money alleged to be doe to him on tk bond with GtertJ» 
R to nuke any defence to the suit which was not inew* 
tent with tk declaration aforesaid (4F6 7). 

Considering, kme.er. that a new suit by the appellant <* 
tk bond against A’ alone would probaldy k met by a pl« 
of tk Art of I -imitation.; that in the circumstances of tkis 
«*e such a defence would be inequitable; and that, N "« 
hannt appeared, their I onkhips are not in a conditic* to 
put kr on terms as to her defence to a fresh soil; thfl 


have come totk conclusion that tk fairer course fa to do 


■—' * «* "" ssniviusion mai me lanei ~ — 

what tk Judge of tk Court of First Instance might «td» 
the Code of Procedure, have done at an earlier stage of th* 
course, namely. allow tk appellant to amend hh pUi^ *' 
as to make it a plaint against R ;ikmc for tk recomy * 
money due on a bund (485 6). (Sir Jama W. 

Mohummaii Zahoor ali Khan :. Mussunat THA' 

KOOR ANEL kL'ITA KOER. (1867) 11 M I- A 
9W B (P C ) 9 = 2 Suth 107-2 SM 


Mortgage. 


-Redemption of - Suit for - Mortgaged property- 

Mortgagee's [wirehare of. in execution of third oarJ» 
decree—Nullity of—Suit on foot of-Pme Counal Ap¬ 
peal-Amendment in. by <*fking to set aside purchase *»> 
aildiag decree holder as a party. Srr MORTGAGE- MORT¬ 
GAGED property - Mortgagee’s purchase of- 
Decree obtained by third party-execution or 
-Purchase at-.\uluty of. 0 , 

(1900) 271. A. 216 (227 8)-25 B. S37(361*> 

-Suit to enforce—Error in form of — Amendment^ 

case of—Appellate Court-Power and doty of. J0J* 
tenants Tenants in common-mortgaGETO 

“"SONS* (m9)46 J, A 0.wP> 

-Soil to enforce— Personal decree—Claim f O” Ast ^ 

—• - appeal so as to allow-Dscretioc as ta 

"""c^SSiraS 


Mortgage-Suitto _. 
in-Hindu joint family 
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0,,D " COV^A^Mf-o 

—Sob.propriet.vy righl-Sob-settleme* of-Ctaim (. 7 ~ * * 

—Amendment in appeal *0 as to jet UD t, >., ,. H , , . * rnik tru! nuttuiy /.• frry t>fr rhtnity /,. 

OUDH Esr ate—Sub- propr i eta rt k.ch. H 

“BNT OF. (1878) 61. A. 1 (8.9).1C 839.848) | rfStaJfJSSP ..“* 

P8tm-im,K0 t «NTo^ D .u,« iB FO.- j>M%~h 

. UIT FOR. reoit <wh new cao* of acti.*. And there such a 

Of Paten,TTSS t h ""f Wi,h P' 0 ' 1 '* 00 ' of S - « ^ W,4Ura and a froh trial, the 

i2*L}g* Amendment of plain, V.a»in «.< per.m. .*1, a,.., •**«*«£ 

H particulars and present.atwn thereof t.. p,.**, COM- I ^ »•* k « ,in K <*f the ‘ - - K 

Order for—Validity. Air PATENT ACT Of |RW S 34— 

Provisions of-noncompliante. etc * 

(1M6) 13 L A. 134 (141 2)—9 A 191 '200; 

Plaint. 

—Amendment of - Or«le, f* - KWosaf .ant no of 
plaintiff ,o comply triih-kejMi..n „f p| Jin ,,* P ,, 4K | * 

c. r. r. Sim Pfc i ITt.t 

R. ll-AMENDMENt of PUINT. 

(1872) 12 B L B 443(450) 

~ 'Amendment uf — kelief awardaUc to plaintiff 

2JV« i°? M* 1 "'"*”'- AVv Spuifh kFMIF 

r 42 ^SfS»JNKk E D _ WRiTTkN 

(1878) 61. A 87(113)-1 A 688(707) 

—<*>* of action not dkluned Iry-Amtndoen, <A 

7 i Sf' S,,C ‘ R C> w IW.O. 0. k.17. 

7 -R H(A). (1888; 151. A 119(122)- 

150.533(537 8). 

PRE-EMPTION—DECLARATION Of Kir.HT OT- 

_ SUIT FOR. 

T—PoMMiim on pre emption—Claim fur-Atnendmeni 

iPS?!"*'*-* A - m-ii-i 

of*"*«*■« of-Amendment luring eff«, 

Jn.,„ t P * E ^PTION-kldHT OF-DECLARATION Of 

mjit for—Possession on preemption. 

(1820)471. A. 266(262)-48C 110(1167). 

Privy Council appeal. 

PRAmr^ ^ « to rai'e. ire 

Nlim? T PLL ' ,)INCS ~ AMENDMENT Of—ALTER 

(1899) 191. A 179(184). 

16 M 603(5112). 

dition *a!e—Setting aside of-Pray,, lor-Ad 

for * - Su,b 'J 01 »k- 
Art iffi °" c 001 ° r s “ Limitation aci of 1908. 

PRAYM r2r E tCUT, ° N SALF-SETTINCASIDE Of- 
Ul0B - (1900)271. A. 2161227 8)- 

_ 25 B. 337(319 350X 

It k u «-D'Hr<t," 4 , u 

ment of th#' \" l ‘°" l,h 'P s ' d****** to allow an amend 

S^SSitT “«* la * (‘ V ' A/,.) 

** "AHTOn i. AMIIKA Prasad Tewari. 

(1925)47 A. 459 -*41 C.L.J. 450- 
A T p ,n«« 2 I B0BL B- 863 =22 L W 306 > 

A 1- B 1925 P. C. 169 = (1925) M. W. N. 632 -• 

___ . 87I.C.292 = 49M L J 238 

Su PiaSSTr"” ° f ~~ Amendment so a» to areid. 

Tatwk I “ PLIADINCS '■ AMBWDMEirr Of—IJMI- 

Property— Parchaje l»y mortgagee <i, in 

S5S^ ^*** tnw £ - SSi, a- 

IIIdedSL r j f ?°' ^-Amendment by meeting to set 
OAoto ° ^ decr “ h °lder as party. &r MORT- 
CHASE i E CtD PROPERTY - MORTGAGEE’S PUR- 
» third PARTY. 

U80O) 271 A. gig (827.8) -25 B- 337 (351-2). 


the fceacrj of the appeal to it «A,. {L ,J Smkl) 
kAMAS.tR IN MANDAK t. MAIlABlR S.AHl*. 

(1926 ) 54 1. A 55 6 P. 323-31 C. W. N 469- 

*>a o«m t B 635*11927) M.W. N. 69- 

29 Boa L B 796 25A L J 74 8Pat L T.98 ■ 
1001 C. 56 -38 M L T. (P C.) 74 - 
A I B 1927 P C 11-52N L. J. 402 

---JVrWAtf m, r i, h:v K.n AM i r 

; ( T; ,/ 

hr Jlr.vJ l r A/c- f , /, f ,„/ 

Tbeir Udsbip. have fell that it er.orkl n.4 lr Uti,favl.a, 
toJCJ»4 Hk defemlant on a vie« thicli might hare 
been .AnutM by a mere amendment of the pleading., and 
that in anhere the parlir. had Uen allowed to go to 
proof (It*) (UfJ /W/r). Mill AlHOY MULU hSSA- 
RHOY p. MULJI II UtlDAS. (1915) 421 A 103- 
39 B 399 (408) -17 M L T. 402- 
V1915) M. W N 522-19 C. W N 713- 
21 C. L J. 507-17 Boa L B 460 2L.W.524- 
13 A L J 529 291 C 223 28 M L J 689. 

kEIJll AWARD til l; ON. 

“ A * a,d °** •rtboot amendment. iVv .SPECIFIC 

keluj act, s. 42 —Cases undlr—ueld-wrutfn 

SIATFMENT. (1878/51 A 87 (113) = 1 A. 688(707). 

Second appeal—amfhdmeni in. 

i—D edaratina of right of-.s„it f 0I - 
- pro »«piiuo—(laim for - Amendment of 

plaint roavtord op-lam,lation-Pka of-Aroidanceof 
-Amendment haung rff«i yf. I'RE EMPIION- 
klCHl OF-DltT.ARAJ ION Of-SUIT FOR. 

(1920)471. A 255(262,-48 0.110(1167). 
specific Performance-suit iom-immages ior 

BREACH OF CONTRACT NIMPUCITER IN. 

7, 7T^:' mtodmto, of phiB, .*° “ 10 makc » ui * <«* i* 

(1) What amoant' to. and (2) Allowance at hearing of. 
Are SPECIFIC PERFORMANCE - SUIT FOR- DAMAGES 
FOR BREACH SIMPlJCirER. (1928) 65 I. A 360* 

62 B. 697. 

Subject-matter of suit-chance of, by 
amendment. 

-I’o-er oi. Su Practice—Pleadings—amend¬ 
ment of-cause of .action. 

(1921) 48 L A. 214 (217,-46 0. 832 (835). 

Sun AS framed-Nature of-changk of. by 

AMENDMENT. 


- Not permi'sldr. {Urd Sinia.) kAMSARAN MAN- 

DAR r. M rHABIR S.tHU. (1926) 64 1. A. 66 (60)* 
6 P. 323=31 C.W.N. 469-25 L. W. 635 , 
(1927) M.W. N. 69 = 29 Bom. L. B 7BB-, 
25 A. L J. 74= 8 Pat L I. 98= 100 L C. 6$ - 
38 M. L I. (P. 0.) 74=A. L ^ 1927 P. C. 18* 
62 M. 1. J. log. 
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PRACTICE-PLEADINGS—(Cc*tf.) 

Amendment of —i CmJ.) 

Wkll ltX MAFE'IENT—AMENDMENT OF. AFTER 
close or rui stiff's case. 

—— P,/miinbhlf. 

In a suit Umi-IiI l-y the plaintiffs to a>sert their right* 
as the willow ami daughter, ropcvtively, of a deceased 
Cute lice Minim, the drtcflsuu. after the plaintiffs case 
wa» closed, aji'lnil few leave formally to rare the issue 
whethn. in thcnmi of the 1 st plaintiff being entitled to 
inainicnaive from the date <■! the decra*ed> death, she had 
not forfeited sikh light by uachastity; and. on that appli- 
cation king refused, the defendants applied for leave to file 
a supplemental written statement raising the question of on- 
chastity. 

Held that both applications were tightly refused by the 
courts below. 

It was out of the question that, after the plaintiff »c*e 
was closed, this new averment should be made, necessita¬ 
ting as it did the opening up of tU whole case, without any 
suggestion that the fasts relied on had newly come to the 
knowledge of the defendants ami had before been excitably 
unknown t<» them (l?>). {L»d A'tkrttm.) I|AJ| SaBOO 
SID1CK n. AYLSHABAi. (1930) 301. A 127= 

27 B 485-7 C W N 665-5 Bern L B 475- 

8 Sar. 477. 


Benamidar-Purchxser frotn-Real owner’s suit to 
recover property from-Tltle of benamldar 

-Inquiry into—Necessity—Flea by real owner of— 

Natute of inquiry to be made—Allegation as to-Nrccssity. 
See Bln vmi—Ken.\midar—Purchaser from-Kul 
OWNER'S SUIT TO RECOVER PR0PER1Y FROM-TlTLE 
OF BENAMIDAK. f 1872) Sop I A. 40 (44 5) 


Burma -District Coutts of—Pleadings In. 

-Inapplicability of strict rule' to. See BURMA— 

DisiklCT COURTS OF. (1926) 4 R 613 

Case laid in 


-(A'. B. Cases under Practice—reiief may 

ALSO HE REFERRED 10.) 


Case iNCONSisris i with-Appeal-Maintainabiu 
TV IN. 

-Alluvion and Diluvion-Gradua] accretion—Land 

formed by—Claim on foot of land being— Defence in 
Court below denying that it was land so gained at all— 
Flea in appeal that entire land was not gained by gradual 
accretion. Set ALLUVION AND DlLUVlON—ACCRETION 
-GRADUAL ACCRETION—LAND FORMED BY. 

(1871) 16 W B 6. 

-Alluvion and Dihiv ion—Gradual accretkei— Suit on 

foot of—bub aqueous ownership—Claim in appeal of. See 
ALLUVION AND DILUVION-ACCRETION-GR.VDUAL 
ACCRETIUtt—D ry land ETC. 

(1899)261. A. 107 (111)=22 M 464(468-9). 

-Deed—Forgery of—Plea in Court below of—Execu¬ 
tion under undue influence—Plea in appeal of. See DEED 
-FORGERY OF—PLEA IN COURT BELOW OF. 

(1875) 2 LA. 87 (107-8). 

-Fraud—One kind of—Suit based on—Fraud of 

different kind—Plea in appeal of. See PRACTICE—FRAUD 
-Suit based on one kind of. 

(1887) 14 L A. Ill (124 5)=11B. 620 ($43). 

-Gift—Completed gift—Case of. in pleadings and in 

courts below—Contract to make gift—Plea in Privy Coun¬ 
cil appeal of. See HINDU LAW-GiFT-COMPLETED 

OIFT-CaSEOF.IN PLEADINGS AND IS INDIAN COURTS. 

(1920) 13 L. W. 256 (259). 


PBACTICE—PLEADINGS— (CV*/rf.) 

Case laid in-(Cwtf.) 

Case inconsistent with—Appeal—Maintain¬ 
ability \S-(C#tld.) 

-Gif.—Immediate absolute conveyance-Plea in 

Court below of—Gift to take effect after lifetime of donor 
-Plea in appeal of. See HINDU Law-GIFT-NATURE 
of. (1873) 12 B.L & 433. 

-Minor—Perietal liability of-Suit to establish— 

Estate of minor-Liability of—Case in apoeaJ of. S/t 

Hindu Law—Minor—Personal liability of—Suit 
BROUGHT to establish. (1892' 191. A. 90 (93)= 

19 C. 607 (511-2) 

-Mortgage—Congelation for-Substantive case of 

mortgagee as to-Failure to make out—Shifting of case i# 
appeal - Permissibility. See MOkTGAGE -CONSIDERA¬ 
TION for—Substantive case etc. 

(1927) 54 ML. J. 208 (218) 

■-Mortgage— Kedempt ion suit—Decree on mortgip 

itself creating mortgage—Suit on foot of—Decree on fo* 
of original mortgage itself-Case in appeal of. Set MORT¬ 
GAGE-REDEMPTION of—Suit for-Decree i* 
mortgage—Created by. 

(1886) 131. A. 66 (69 70)-10 B. 461 (467-8) 

-Vendor and purchaser-Vendor real oiner-PM- 

iogs and evidence raising question of-Vendor only benam- 
dar for vendee-Case in appeal of. See VENDOR AND 
PURCHASER-VENDOR REAL OWNER. 

(1876) 3 Sutb. 333 (335.337) 

CASl inconsistent with-Case raised in. but NOT 
RAISED IN COURTS BELOW-rRIW COUNCIL APPF-AL- 

-Prtmivilility in. See PRIVY COUNCIk-APFWl 

-READINGS. 

Case inconsistent with-Inventing of. when 

JUDGMENT COMES TO BE DELIVERED. 

-Propriety. See HINDU LAW-GlFT-COMPIJtJJ 

GIFT-CASE OF-FINDING OF GIFT OF CORPUS to* 
RESERVATION IN FAVOUR OF INTEREST. 

(1896)241. A. 1-19 A. 267 (2767) 

Decision consistent with-Necessity. 

-It ri absolutely nowsary that the dftermiwtKW'J 

a cause should be founded upon a case either to be 
in the pleadings or involved in or consistent 


thereby made (20). The state of facts, and the!«l« 
and ground of relief originally alleged and pk* ,ed . [{-.a. 
plaintiff should not be departed from (24). 
hr T .) Eshenchundlk Singh p.Shamachurn^" 
TO. (1866)llM.I.A.7-6W.B.F-0-2 a 

21 J. N. S. 87 


TO. (1866)llM.I.A.7-bw.» 

21. J.N.S.87MSuth.649=2S*r ; »» 

-It is impossible to conclude parties by 

fact which are not only not consistent with ,heaU T^ 
that are to be found in the plaint, which CORN** 1 *, 
the defendant has to meet, but which art in reaht; 
dktory of the case made by the plaintiff. H 
the greatest amount of uncertainly into judical 
if the final determination of causes is to be£ 
inferences at variance with the case that the 
pleaded, and, by pining issue in the cause, *>“ 
to prove (23.) {Lrd Weaker j) ESHENCHUNDW^ 
t. shamachurn Bhutto. (1866) 11®J- 
6 W. B. P. C. 67-2 L J. N. S. 87=1 


The Court will not. in the tetewtsofJ^PjI 


-Ihe Lourt win not. in the inters oi j-— , 

incoosistency and untruth of statement; 
plaintiff to say." I promised to give the defendant 
o/o cc his loan to me.*' and seek relief against hi ^ 
allegatioo; and permit him also the next iMtan 
a the contract is expressed for 9o/o, and I will 
neat down to that term," that lower rate m** K 
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PRACTICE—PLEADlNOS-<fwi//) 

C&se laid UHC.W.) 

Decision Consisted with-Necessity-^ **J.) 

to have been ttfrM. and so to km the ■*» ml lb 
njht to interest. The reply to .his .ill I*. - h m told 
ojwhat he real bargain was. and 0.1 thK Maimmi you 
have made your applicaiion for relief, which mow «b 
lam only on equitable groun k." (I-JO). (/. ^ 

SHAH MUKHUN LALLr. B.AOOJ Sr FE KlSHEN SiNe.H 
(1868) 12 M I A 157 11 W B P C 19 - 
2 B L P. C. 41 =2 Suth 190=2 Sar 403 
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PRACTICE—PLEADINGS— 

1 Case hid in -<(*«//) 

Definiteness as io. 

- Xanulj. 

While a l:be«| construe,ion should be pun to pleadings 
g.ie efie.t to their meaning to be collected from 
thr.r mbule tenor, the, ought to 1 * expre^J «i,h suficient 
itaiteBri, to enable the opp»rtr pUtf to undotand the 
cavebe,»<^lup»tomrrt (93). (Uj ,/<«*,».) ] N - 
IK K CHl’NOFR MSV.H R iDH AMSHOkF. GHOSF. 


. , -. I 18921191- A 90-19C. 507f5l2)-=6 Sar 185. 

1 ' absolutely necessary that the determinate in i. vr . 

a cause should be founded on a CM either to be kmi in I _,• , 

»yr n--»***• im.mdMrtit silk-IWiv 


the pleadings, or involved in or WXlltol «.lhthr<a*e 
thereby made. The present suit i>on* far mlrmpt«. M 
or declaring a forfeiture and me he decided *t.„d,n- 
the ^applicable to the former suit. (L-rd CUmlSjA 
SHAH MUKHUN I. ALL r. IIA BOO SRFE KlSHtN N|\CH 
(1868) 12 M I A. 157 (189)—11 W B P C 19 
2B L R P C 44-2 Sith 190"2Sa 403 

- Sir Sale deed—Setting aside or 

(1871)14 M I A 53.65 1) 

~~ 7,llt h 

1-h.s case U one relating to title to immoveable property.' 
.ndthro t/wil.k M iW ... ik. ■ ' *. * 


•y Sale dud—<a'r of—Gift intern hi I—Finding ..f ’fa 
sale deed—G in inilxdfd u. 

l ‘' : * Cin '~Auuunt>—lljlamr due on 

? ■ aU0U,,, ‘‘ ik ' 11 Vi ' h P ljin '- 

Not neccwnly fair 1 1 .. pUmtifi» ca^ fa ACTOUNTn- 
Bu ' srE w * «W-SWT For. (1870) 14 W. R 24 P C. 
—lmMi...trm> lwtween—lnlm*4—Compound inttrol 
.Agrvrmrnt pay-Caw: in p'a.nl * t,^Evidence of 

SCLl **£'*”**, *"**«« 


iS?£SS«:IStw. 


^luiacy. anu prove it 
JJ * lk * trf : >" «Ser words, that their l»r>Mup^ vk-Jd deal 
with the allegation and .he proof (SS). (Ud 

hltGtrtU.) THAKIK ROHAN SlNCH c. THVKIIR 

Surat Singh. (138»)12I. a 52 -li c. 318(326 7,- 

4 Sar 590 

~P «ha« the determination in a 

awe should be founded uj»n a case, either to be found in 
P* e “inp. or involved in, or con.isunt .ith. the cav 
Ihereby made (170). 

/hid, therefore, that .here the case made In the plaint 
2 fWly 0r im P , ' C,,ly an - l ^«« U,h “"*» » •llh ‘he 
piamtiH could nut inconsistently thereuilh *et up a title 
paramount to that which the defendant had derived f.um 
•be testator in his lifetime and by advene pus*e**.-m (170). 
V«r Bum Pwnk) MVLAPORE f. Yeu KaY. 

(1887) 14 1. A. 168» 14 C. 801 (806)• 6 Sar 50 

“—Their Lordships fuUy a«,m the rule that the deter- 
t^atKms in a cawe sh«dd be founded upu, a c*e other 
to be found in the pleadings or involved in or consistent 
*' h I 1 * thereby made, and that the equities and 
ground of relief originally alleged and pleaded by the plain 
ttfl should not lie departed from. (Ssr C~<k.) 

syed Nurul HOSSEIN v. SHkOSAHAI. 

(1892) 191. A. 221 - 20 C. 1 (5 6) 6 Sar 205. 

,f .,« 4ktr«l um, au74e«r 

'•Hunt, lt mtn „ ef (Mrmnf-Pr^irtj. 

jn applying the principle that it would introduce ike 
EKUet ameuntof uncertainty into judicial proceedings if 
“'final determination of causes b to be founded on infer- 
at vanance with the case that the plaintiff has plead- 
ml, ,0inin8 Usoe in ,he cau ^- hl ‘ «n<i«uken to 
P™f, the whole of the circumstances n»«t be taken into 
“«wnt and carefully scrutinised. The question is in .hi- 
cJ 0nt 01 arctm ' lil ' 1 ^ and not of law. (V„- 

!\?»J aUan,:) ,,AJI UMAR ABDUL KAHI.VIAN r. 
SO vfSS/ 1 £2°^ (»») 31* W 308 - 

* O.W.N. 297 = (1916) 1 M.W.N. 137-54 I. C. 268 = 

30 M L J. 444 

DECISIONS INCONSISTENT VAlTH. 

J«Aa CASES UNDER PRACIICE- 


ACruum |o p AV . ( , 929) 5? M L j 3ig 

^owKerwy Iwtwren-homi**^ notc^Sui, upon 

7rf* i “t. CC, ' rn ,n .is to-When not 

S “ NlCOHAII k INSTKUAJFNI- PROMISStIRV 
MOTE-M1I UFON. (1916) 30 M L. J. 444. 

-/•/« BM Mind „ kik-M.nh *t-I*l<rt*« jJ, 

Nut If. 

, T l! !f-!!? a enM « ,io " not put forward 

^ the pUimiff in h,* pi,,,., or on the evidence which he 
adduced has a Iwanng on the question as to the proper in 
ferewcelo bedrawnm f*. f.-i ( ha ( evidence(57). {/„J 

Wry*..) NEltOlAKV OF StAllS FOR INDIA |N 

Council:. LAXAIIB.AI (1922)501 A 49- 

32 M \ T 7 11?* 8"ift L, » W 405 " 28 ° W N 49 “ 

32M L T 111 = 37 C L J. 461-25Botn LB 627- 

A I B 1123 P C 6-721. C. 898-44 M L J. 471 

Issuis. 

iK*»»istent with both—Appeal 
-Ptrw.vsUUty in. fa HINDU I AW —MINOR—pHt 
SMAL UAMUIY W OM2) 191 A * «)i 

19 C. 607 (611-2). 

—-Ca>* .nconsjstent with former Imt covered bv-Pe,- 

■ivsiUhty. fa Practice-Issues-Pleadings-Casf 

INCONSISTENT WITH. ETC. 

_ (1W7) n M I. A. 213 (220-1) 

■~~Dki«'<i increivistcnl with—Reversal in appeal of 
fa Practice—Issues Pleadings—Decision incon- 
SISTENT with. (1899 ) 271. A. 17(28 9)1 

..._. 23 « 227 (231-6). 

-v-deiHe—DeciMon mcondstent wiih -Propriety 

*r Purd.anashin—Deed by—Undue influence. 

(1898) 25 L A. 137 (144)=20 A. 447 f466-6). 
—.^a nu rai^d iu boeh—Permissibility 0 f. at subse- 
queot stage of saut. fa PRAaiCE-ISSUES-PLEADINGS 
-PTEA NOT R AISED IN BOTH. ( 1930) 68 M. L J. 636. 

STRICT ADHERENCE TO. 

- .Vrttirilf. 

If it were necessary or usual in these Indian cases to hold 
the parties my stnctly to their crreinal pJeadinw the r ! 

- **■ *• stsssi 
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PRACTICE-PLEADINGS—(t\>«A/.) 
Case laid in—*'(T.-«r<f.) 

Si Kl* r ADHERENCE 10— (CtntJ.) 
which have been ma<k upon it. It 


" UK 'I «•» ■!■<« «(" « I*. •« Xllll*. hOIWH. tO 

their Lordship'. that, in determining this appeal, they ought 
to look to the issitN *ett!ed am! tried in the cans*. (523) 
SVUD FrSZUI. M""EIN AMJUD AU KHAN. 

(IS72; 17 W. B 523 «2Snth585 

Case of both parties In-Finding inconsistent with. 


•Pi. 


i >ii '.i 


S,\ 


-Sale—Real nature of. 

•1873) 19 W B 119 

Cause of action—Plaint disclosing no-Plea of. 

-Haim allegation'— Tiuth of— Awmaftk* of— 

Necessity. Sfi PRACTICE—DEMURRER—PI.EA OF. 

Construction of. 

Hen am i transaction—Fraudulent transfer. 

-Plea* of- Test*. Sit BFNaMI- FRAUDULENT 

TRANSFER. (1916) 411 A. 72(767)= 44 C. 662 (670 1). 
Burma—D isi kia Courts of-Casc from. 

--Construction of pleadings in. Stt BlRMA- 

IHSTRICI COURTS OF-C.lSE FROM. (1928) 4 B 61& 

Plaint—Body of. and schedule to-Claims 

AS DESCRIBED IN-COSFUCT BETWEEN. 

—-Efttct-McsM profoc-Chim for. in general manner 
in body of pUmt-CIaim for d^wter period in schedule- 
tl,ta St* Mesne Profits-Past profits-Period 

for WHICH. RECOVERABLF 

'1881)81 A 197(202 206) = 8C.178(185 189). 

LIBERAL CONSTRUCTION. 

- -St* Practice—Pleadings—construction of 

-Privy council 

Minor—Guardian—Suit by or against. 

--Capacity in. Stt Hindu Law-misok-Cuar. 

dian—Suit by or acainst-Capacity in. 

Mortgage—intirisi under-arrear of- 
Suit for. 

--Relief prayed for in-Salc or pervwial decree. Stt 

Mortgage- Interest under-arrlar of -Suit 

for. (1922)601. A. 115(120)-4 Lah 32. 

Partition-Suit for-Partner-Joint family 

MEMBER. 

!-? ui * on r . UM “ of—Distinction—Tot. Stt HINDU 

Law-Joint Family-Partition-Suit for—part- 
VKL 11866) 10 M I. A. 490 (504 6). 

Justice of Case-Matters of form. 

- C.wii'itrjIh’H of—Duty ji u. 

In reviewing the pra'ceding* of (he Courts in India 
"here the Hindu and Mahoiiedan laws are the rule and 
where the forms of pleading are wholly different from those 
tnusc tn Courts where the law of England prevails, the 
Privy t ounol must look to the essential justice of the case 
without considering whether matters of form have been’ 
stric ly attended to (349-50). (Dr. UAingtom.) Ghir. 
dharee Sing «. Koolahul Sing. 

(1841)2 M. LA. 344 = 1 Suth. 98=6 W B. 1P. C.= 

1 S»r. 200. 

PRIVY COUNCIL-LIBERAL CONSTRUCTION BY. 
—-Their Lordships do not aesireto construe plaints 
5? a " yc * ,rcnK s,rkt i*ss or technicality (134) (Sir 
P - ) GOPFE LALl r. MUSSAVAT SREE 

Chundraolke Blhoojee. (1872) Sup. I. A. 131 = 
11B.L.B 391 = 19 W. B. 12=3 Sar. 217= 

2 Suth. 752. 


PBACTICE-PLEADINGMCmW.) 

Construction of— (Ccutd.) 

PRIW COUNCIL-LIBERAL CONSTRUCnON BY 

-<Comld.) 

-The general principle of their Lordships is that ol 

not dealing very strictly with tbe form of the pleadings if 
they find that a material point was substantially raised 
(216). (Sir Jjmts W. CtJt.lt ) CHOWDHRI MURTAZA 
HOSSEIN r. MUSSUMAT BlBI BeCHUN'MSSa. 

(1876)31 A. 209 - 26 W.B. P. C 10=3 Sar. 663= 
3 Suth. 342=Bald 86 = B. A J’s No. 43 (Oudh). 

-Pleadings in India ate not usually construed strictiy 

(192). (Sir Fokrl P. Ctilitr.) MADHO PERSHADp. 
GaJaDHXR. (1884) 11 1. A. 186 = 11 C. 111(118)= 
4 Sar. 571=B A J'a No. 86. 

-A liberal construction should be given to pleadings, 

so as to give effect to their meaning to be collected from 
their whole tenor (93). (L>rd Hanntn.) I.VDUR CHUNDU 
Singh p. Kadhakishore Chose. 

(1892) 191. A. 90 = 19 C. 507 (612)=6 8ar. 186. 

-It has not been tbe practice of their Lordships to 

construe the pleadings too strictly (57). (hrd Saluttn) 

Secretary of State for India in Council r. 

LAXUIBAI. (1922) 601, a. 49 = 47 B. 327 (334)- 

17 L W.405--28C. W. N. 49 = 32M.L.T. 111- 
37C.L.J. 464"26 Bom. L.B627- 
A. L B. 1923 P. C. 6-721. C. 898 = 44 M. L. J. 47L 
- limit It. 

Thongh this committee is always disposed to give a liberal 
construction to pleadings in the Indian Courts, «o as to 
allow every question fairly arising on tbe case made by *h« 
adings to be railed and discussed in the suit. j«t lh« 
liberality of construction must have some limit (47)4) 
(Su Jtma IV. CtkiU.) MOHUMMUD ZaHOOR AU 

Khan v . Mussummat Thakooranee Run Koer. 

(1867) 11 m i. a 468 = 9 w. B-P.C.9- 
2 Suth. 107-83*6 320. 

Promissory note for simultaneous advance. 

-Suit on note only or alternatively for original coou- 

deration alio. Stt NEGOTIABLE INSTRUMENT-PROMIS¬ 
SORY NOTE-SIMULTANEOUS ADVANCE. „ 

(1918)461. A 33(35) = 46 C. 663(667). 
Contract-Bescission of-Groundi 
—Fraud—Undue influence—Misrepresentation-^*' 
up of -Permissibility. Stt CONTRACT— SlTTIM» 
ASIDE OF-GROUNDS-FRAUD. , lM . 

(1915)421. A. 135 (151) J 39 B. 441 
Deed-Forgery of-Plea in Courts below of. 

-Appeal—Plea in, of eaecuticn under undue iofl#®^ 

-Permissibility. Stt DEED-FoRGERY OF-PLJ* ‘f 
COURTS BELOW OF. (1875) 21. A 87 (WW 

Defects in. 

—Fatrul cidtertten ground *{-Nt fit/** U 
*MdU*-Dttrtt right on mints. ^ 

It would be a lamentable thing if an appeal in whjen 
Lordships are dearly of opinion that the High Court 
right on the merits of the case were to be dderm*#"* 
other way on tbe ground that there was some impenecw 
in tbe pleadings. It would be lamentable in any a*.** 
especially in India, where we know the pleadings aitPJ 
pared with a considerable amount of looseness. 1* «* “T 
be suggested on the . art of tbe appellant that praaial 
justice had been done him by the want of partkoMw. 
the pleadings, however much their Lordships might 
it. they might be compelled to allow the appeal. ** , 
such suggestion can be made (5l) (Sir 
W) Gungapkrshad Sahu v. Maharani BW* 
(1884) 12L A. 47=11C. 379 (386)=* ** 
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PRACTICE—PLEADINGS—(CV*//) 

Demurrer. 

-riea of. Set PRACTICE—DEMURRER. 

Description of party in. 

- Set C. P. C. OK 1908-0. 7. k. (I). (,). 

Error in-Objection based upon. 

CW/ hUMihtr <*- Pert,a 

tit Mill id. 

But this mispleading (on the part of the plaintiff) has in 

p r en ' ed . ? a"**** oi ^ 

^thefa.rtna'o the,ea! quests of right Wmetn 
Jeparties; and that bemgthecase.it would be centra.) 

o he practice of their Lordships to give effect to nice and 

Sl°SrVr ? ° n,he w^'^ofanl-yiun 
SS 8 v 49 lt f S Z Jam ' Cth,,t ) ®Mw;»aKniEN 

D00IIEV * aSi « EE - (1887) 11 M I. A 487- 
9W. R. p. C. 23«2 Suth 121 = 2 Sar 327. 
roinu and technical rules of-Regulation I of 1821 

kfm eemttUuteJ undo 

1 he pleadings are, in our opinko, safe lent foe the iw,. 

of ,hf enlargcmem from f.* n and 

* h t Kl> *, >0 p,0C< * di T UBdw ,K * 

^miSMons perhaps by the Reguiation of January 1$2|. 

** '^X^lution oe Order of the 27th of Frl- 

, ?. URFE PERSAD Na * a '* SlNe-H I..ILI 
c HUm*fUi SlNCH. (1M2)3M. I. A. 100" 
o w. R. 27 P. 0. «1 Suth 129 - 1 Sar 245 
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-Plea of. 


Fraud. 

Sn PRACTICE-FRAUD. 

Fraudulent benami. 

- Plea of. Set Bwami-Fraudulent benami. 

Issues. 

See Practice—Issue. 

Laxity of. 

—PermiuiMity »(. 

U met desirable that laxity of pleading should be dis 
countenanced in cases in which the utmost precision and 
2JJ2 nww ' a, 7 in 0,d «' 10 '"‘"I «he parties to dis- 
thTJS ^“«»uch laxity of pleading imposei addi- 

cltTT t V n ° l mh 

CnH!, KaMALA NAtCKEN P. PlTCHAKUnV 
Utmi. (1866) 10 M. I. A. 386 • 2 Sar. 147. 

/V«frcc i* India. 

J~ n P, in ,ndia are P ,, P 1,ed * i,h * considerable 
mount of looseness (51). (Sir Arthur HMmt\ Gancj 

p»shadsahup. Maharani Bibi. 

(1884) 121. A. 47=11 0. 379 (385)=4 Sar. 621. 
Object of. 

SSSsr iyi,em of ****** « he ** 

S?,J U may be full, alive to the ques- 

fj-v, , fc 4,8 *l»u« to be argued, in order that the, may 

be ° Ppo,l, [' i, 7 °* helnging forward such es^ea! 

SAYan 90*'** ,0 ,hf iBatt (5X H*hh.rjl 
MUHAMMaO ». FATTEH MUHAMMAD. 

_ UW4) 22L A. 4 = 22C. 324(331)-68ar 615. 

S * ^^-ISSUES-PLEADISCS-OBJECT Of. 
(1916) 42 1 A. 136 (162) = 39 B. 441 (468> 

„ Plaint. 

S" PSACTlCl-PuiNT. • 

._“»-As«rtaininent of. 


PRACTICE—PLEADINGS-fCWrf.) 

Plaintiff's Case-Ascertainment ot~(Cemid.) 

In the argument Wore their Lordships some importance 

b, . te CM c , he ££££ 

fc .™«, h .Mrt.h, p| iiMifr ^ e 

■ ■tohc W u* ,« , 1 *, , nw W* 

“ "r *ua i« 

t ul an’ ,, ..V manna , n uhkh the case v» treated by 
kje wr; ( j5 i (Ai> Birm/i P.ofnh). RAJAH 
Kt Y INCH p K AM K.USNI. (1881' 111 A. 149^ 

- A H1D-4A W N 246 = 4 Sar.533. 
Piaintjfl s title—Denial in written Statement of- 
Eflect. 

--1* 1 ® 4 wf bb-n***'* duty. .Ni r Pku rin- 

PUADINCS - Wuntx SlATKMENl - Pl.AlMIlVs 

,nu * (1901) ISC. W.N. 82(87). 

Plea in. 

- See pR.trrici —Pi. f.v. 

Relief. 

- See in act it l—Relief. 

Right asserted in. 

—Indiiidual right ur righr ^ Mrebait-Temple-Shc. 
1.1 ^ ^‘ nu> " l P'^") ( 9 * See Hindu 

^n L L V LM.OWmini-Temple_shebait 
of—suit bv-Rkhii assliofi> in. 

(1922) 491. A. 237 (250) - 45 M. 666 (580). 
Signature of party in. 
-—VerenUr-SeJe j, ,* |«|7 gud 1819 . 

In a sun brought in 189J, for reden,prion of a usu/roc- 
tuary mnrrgage of the >ear 17M. ,he plaint in a suit of 1817 

2?!K?£ in 1 01 ■*» asserted 

the t,u of the mortgagees as such, uerc relied upon ar 

i ,hc °l ,bcp<lin,i,, « ofhi ' *'8ht 
f°' d ‘ °‘ ,W «■**» had l** n do- 

Si- ,h8 ■ortg-gor prodneed copies of 

,bepl “ d,n £- 1,18 Subordinate 
Jrtp cowdered that he was bosnu to presume that those 


V M, l .r rt * a « 8 *‘ ll « J ^ the law 
3 S ^ t " 10 * *• ^ H'gh Court, however, pointed 


. that plaints 


°° I»« then rxitiing. 

^ *« 8 «r.cd b, the Vakil, and written 
M1 >ip,4,ore a ' *“• Md ,hJl 
^ .^.P-'^fptwn that any »uch 
xuDowIcdgmcnt a. the Lmiaiion Acts of 1859 and 1871. 

* 1 ' P , . fnb I , , h8 » 0,, g>g«v Their Lordships 

01 ,hC Hi * h ( ' 08,, ,hi ' Print 007). 
n.c T,^ T i‘ , . UULS ' ISSA I,E,;A '' SOONDER 
D'S. (1900) 27 I. A 103 = 27 C. 1004 (1011) = 
4 0. W.N.666 - 7S»r. 718. 
—^ C. P. C. Of 1908-0. 6, 

Written Statement. 

O 1 * it* Case at trial — lnron>istenrv Wurvn 
Evidence in case 

purely onb-Elect <rf incoasMeacy r« effect of such evi. 
dffloe. See MaHOMMEDAN LAW—INHERITANCE—SlS- 
TER'S DAUCHTER OF DECEASED. ^ 

(1926)641. A. 33 (36)=6 Pit 359. 




—Deed set up in-Relief to plaintiff as againrt-Grani 
°f. ^SPEanc Relief act-s. 42-aS mSS 
—DEEJ>—WBITTEN STATEMENT. D£R 

uawKsasass 

.■SKISraSKasS; 
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PRACTICE -PLEADINGS—(C.W.) PRACTICE-PROCEDURE -{Could.) 

Wiitten statement -(frri/.) Document treated only as a piece of cvidecce— 

o» > 1 * alodiR**. the appeta* npMy that tky D«cree on footof. 

did i.f admit the averment* «»f lilk and thm lay by. In -Validity. Sfti'.P.C. OF 1908—0. 7, k. 14 (I). 

Mch a Audai .t plaintiff. if he ignore* the question. doe* | (1916) 32 M.L J. 137 (143). 

at l»i' p Til. f.* the defence put* him to prove hi* title Evidence-Matters turning on-Declsion based on. 
(87). (fsrj A'A'/mt.) I’i.i.mas \ I'o. *. Cesar without opportunity to aggrieved party to 


(87). (4 ><J A'A'/h*.) I’l.l.'l \N fc TO. t. CtSAR 

Lmtt. (1908) 13C. W N. 82 -41 C. 318 adduce rebutting evidence. 

PRACTICE -POINTS UNNECESSARY-EXPRES- Pr^hdj. 

SION OF OPINION ON It » not easy to formulate a rule which will fit erety 

-Propriety. .W haw Co INCH - AW tl. - case.1*1 the principled clear enough, that a pity shall 

tsnviN iivvmtKinv not be condemned in Court o*i alk-Qitions which torn cn 

I """ INM I '“ n.fett.ud.lrtto to.nu ton Mlcctotby* 

PRACTICE-PRINTING dence. Whether fresh i«ue> may be introduced, and b<*. 

- Su TklW Cm Mll.-APPF Al.—PRIX1ING. \ Without injo>tice. i* a question of detail in each case (75). 

nMnrnmB </W HM ~ u ). Mahomed Meera Rowthi* * 

PRACTICE-PROCEDURE SawaS Vijaya RAGHIN.ADHa Gopalar. 

Abuse of. 11899,27 I A.17-23 M 227 (2W6)= 

... 4 *» I'avxusnv—wai-Rn»i or- *»-« 

Hanger m (1917) 34 M L j. 361 (369) 10 M n * 

Fact-Issue of. 

. -Opinion diltr in judgment a» to— Keliance npc*. i® 

_Ud.nct due on-So.t^-ObF<t,*.lo defend-.! ^ | M , nn N „ie*-Proprirty. * JO* 

tit—Iketctr t«» plainl.lt MibjKt lo-\ahd*y JWv PARI MrNT _ FArT _| S .q;*; OF-OPINIOS 4iUr AS TO. 
NFKMIIP—DISSOLUTION— ACCOUNTS - SUIT FOR- 1929) 5g M L J. 245 (250)- 

Mfubf.r or Mtoivilr. etc. (1834) 5 W E 76 - ,1*6-8* 

-—S“i. fo'-iijjtortj. pto,j £S . un * 

•A KMaUlm.p'.li.t of-IToportJ ACCOIM6— r OON11L — APfE.IL — DECREE UNMR-RE*B«r 

Sun for-Limitation-Pisa or. groi xds—Fact (1835,5 w R. 100 (PC)- 

(1901) 28 LA 227 ( 236)* 24 A. 27 (41). J W™*W-FACT. Ysutt 25 (27) 

Agency Courts Indian C ourts-Proceedings in. 

—Proceeding kfom-Technical lulo-InappiKa^lJ _ r , iW /#r » /. 4c 

of — SuUtantia lusttce — Nimcietxy of. Sff AGfNCt Tk - t i^,,. . ™ nrocrtdioP 

Courts. (1861) 10 M I. A. 60(621) £23 dtuSS 3- * 


Terms as to- 


t OUR 1 S. iu« I A nativecourt* in India conducted with *h.ic.Uo«£ 

Appeal - Right of - Costs - Terms as to- pit<i*ion. lut the mitor* ought to have the benefit ^oi w 
Imposition Of exrrvb* of industry. caution, and intelligence on 

-rower «>f—Ruk limiting encrcbc of-ll a ,*4 pro- ? 

ctdurt. .tv APPEAL-RIGHT OF -< USIS - TERMS AS , S " "» h ''*{*' AH J D 39 p.ft- 

70. (1921) 481 A 76- 48 C. 481 (486) IIM5. SM .!X 198(2U)-6W* 


Burma-District Courts of-Procedure In Intricacies of-Defeating of Just claims by. 

-Sttict rules a* to-Inapplicability of. $»r BURUAH-Pmnhsibilit,. Str DEBT—CLAD’ m Jjj- „ 

-DISTRICT COURTS OF. (1926)4 R 513. (1922)60I.A.116(120)-4U» 

Cross suita-Trlal of—Order of. Jndge-Personal knowledge. ^ 

-Hindu Law — Reversioner presumptive-Will of 7-Intportatioo into Judgment of-Propriety 

last male owner in faeuor of defendants-Forgery of- JUDGE—PfRSONAl. KNOW LEDGE* 

Suit for declaration of-CMottr«ut l 7 defendantv deny Landlord and Tenant. 

VE^-WTUOFURT «^T, «£££*?«* ft 

(1922, 17 L W. 1 (2). tnaot—Olijedion to-Waiver of. Sf/C. r. 

Debt-Claim for just 1908-0. 2. R. 3-Landlord. w 567 

-—Defeating of. by intricacies of kgal procedwe- (l9l9> 4? ^ ! • 0 ndfr M* 

Propriety, DEBT—CLAIM FOR JUST. -R"* landkwds-Tenant in pustss *» 1 ° io0 io,<4 

(1922) 50 I A. 115 (120)=4 Lah. 32 «■«’* «d«-Suit by one landlord against ^ ^ 

Defence-.Shotting out of. by ferae or ptoceinre l'^L n d',W t "wf7lZ' 


s<t Hindu Law—reversioner—I’ kiJUMhivE „ F 

vr.RsiONER—W ill of last mau„ etc. 


Defence-Shutting out of. by forms or procedure. ^7,Sy f^gTt oi. .V W®« 
—— PtrmiuiMity. Tenant—Lasdi ori>—rival landWRd®-?,^ 

No forms or procedure should ever be permitted to n ONE OF. FTT. (1867) 11 MIA ^ v 

'■ TD (1928) 1101C. 299-A I B .998 P.C. 26. ~ 

Djfendaut-Examination of. before plaintiff opens to. (1917) 34 M.L.J. 36 w . 

his case or examines his witnesses - |ntrifacks tMfta fy g of jn st d»* 

~ Irregularity. Su EVIDF_NCE-PaRTY-EXAMIXA- missihility. Su DEBT—CLAIM FOR JUST- .^4 
T10N OF-DEFENDANT. (1923) 45 M L L 363 (368 9). (1922) 60 I.A. 115 (1»H 
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PRACTICE—PROCEDURE—(CW«f.) 

Local Visit. 

7"?**** °( V*' 1 fwmed «“DecisMi on ba* 
of. and without consniering evidence in the casc-IxgaEti 

72™ S!* nM 10 ** See Appml- 

LOCALMSIT. (1907) 34 I.A. 115 (124). 

31 B. 381 (392). 

Onus of proof-Party subject to. but falling 
to discharge. 

—- Decision in favour of. on strength of oppoeu's 
evidence—Propriety. See ONUS OF PROOF. 

(1920) 25 C.W.N. 409 (414). 
Opponent-Examination of party by 
Forcing of-Practiceof-Propriety. See EVIDENT! 
"Party—opponent—Examination by. 

Original Side Appeal 

-—Difference of opinion between judge hearing- 

Procedure on. See APpeaI.-Oricinal Side appi u. 

Partnership-Dissolved partnership. 

Membtl °f—Sail for balance due on paiti.rr.hip 
accounts against widow of deceased partner by-Obkc 
Hons by defendant in-Decrce to plaintiff subject to-pro- 

"V£*S" '?. Cto * 0,1 s “ Partnership—accounts 

-SUIT FOR— MEMBER OF DISSOLVED. E1C. 

(1834 ) 5 WR 76 

Party. 

“ J v * d f nce Ri'cn by. and on behalf of. fatal to his 
oee-DecWon in his favour ignoring — iwicty. See 

Evidence—party—Evidence given by. nr > 

(1925)63 I.A. 24 (36) -6 Pat 312 
-—Emanation by opponent-Forciog of-Propriety. 

Evidince - Party—Opponent—examinA lios 
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PRACTICE—PROCEDURE—(Ciwtfi/.) 

Question of-Stare decisis 

ZT7' pp Jj CiKB,y - s “ Maxim-stark dfcisis- 
(1875) 21. A. 219 (228). 
Revivor. 

•Suit iu 


-JuJfMent hr opponent m 


BY. 

NnafK a , aH(l »f— 

(round tf-Proph,,,. 

In no case can judgment \< pronounced as of course for 
PJf'F *PPMring. merely on the ground of the other 
H.‘ 1 u b T C * (222) - <*"' Br*. t k*m.) KAJlNI.hR 

/}!2f J A 5 ,J " AI <*»«« s ^c. 

U839) 2 M.I.A. 181 = 1 Moo P. C. 117-1 Sar 175 
Patent-Infringement of-Damages for-8nlt for. 

Non-compliance by plaintiff with proviso™ of S.34 
fir t«o A e <,0f 18 5’-Procedure upon. See PATENT ACT 

or tR5V-s. 34 —provisions of-non compliance. 
" C> (1886) 13 LA. 134 (141-2)-9 A. 191 (200). 

••^iDg suit— Procedure of-Rlghtin reference to. 

ArUuaiion—Cownpaboey reference to—Right of. if 
wtJj" "•*•* opposite party. See STATUTE- 

‘"‘*rpretation—pending suit. 

(1865) 10 MIA 413 (424 6). 
Possewlon and Mesne ProflU-Sult for 
■j7~Tiiio-Decivion of question of. first-Ke*«»atioo 
rtSS? jJj UO,lon of profits—propriety. See MESNE 
w ' n frJS*BStON and—suit for Title. 

(1896) 24 L A 22 (32) = 19 A. 165 (160 1.164). 
Proper Procedure-Failure to observe 
o7rl n ^ U ’ ily ” ilk 8 *l'ty- See C. P. C. Of 1908— 
U,4I,R - ^-Cross-appeal not filed. 

(1919) 471. A. 33 (401) = 43 M. 560(662 3). 
™jaaihln ladles with different intereste- 
_ by-VaUdity-Iasae single as to both. 
[“'--Defeoca in fact separate but not kept separate¬ 
ly!^ In Procedure. See PURDASASHIS-LADIES 

(1901) 281 A. 71 (767)=23 C. 646 (563-4). 


Bill ef—BiU ,/ Rc.i:\v on I Supplement 

meture ef—XIoiuUlHkhlj. 

Quote whether the prncctlarc of the Court* of the East 

of a Tc m ,hc nj,u "' 013 miof 

Unl/r s ' ,pplr ' mw M 

Kxmma N.VintlAK :. |HF KAIah 
OFMm tGDNGA. «1863) 9 M. u 639= 

2W R P. C. 31-1 S.th 520-2 Sar 25. 
Rules of-ObJect proper of. 

All rule* of Com! are nothing l*t pmM« minded to 
^».e the proper adm.nitration of ju-the. and it is. there- 
fore, even nil that they *fa»M be made to serve and l« 
sohonirnate to that pu,pc~. (lord Bnekmotler.) M A 
>H»»; MYA r. .YlAl NC Mo HNaUNG. 

(1921; 481 A 214 (216 7)=48 C. 832 (835)- 
(1921)M.W.N. 396 * 30 M. L T. 28- 
24 Bom L R 682-A I R 1922 P. C. 2»9- 
631. C. 914. 

kwle. ofjwercdurc are rve made for the purpose of 
T*'”** (.1 h. Ameer. Vi.) INDRAJIT PRATAP 

MHI e^MAit Singh (1923.501. A. 183(191)- 
2P 676-21 A. L J 554-A I R 1923P. C. 128- 
.1 T « 7 ■ 1 L R 315 33 M L. T. 233 
18 L W 728 » 25 Bom L B 1259 - 28 C. W. N. 277 = 
39 C. L J. 318 - 741. C. 747 - 45 M. L J 678. 
Settlement Court-Proceedings In. 

Latitude all>«ed to litigant* in—Substance of ca*c 
-Proof of—.S«rwt). See SETtUMtM C’OURT-PRU. 
cf HUNGS ML (1971)6 M. J. 231. 

Substantive right-Statute-Btght dealt with hy. 

-Nature of. See STATCTT.-lNiTRPRtTATlON- 

KIGHT SDBSIANTIVE DEALT WITH. 

(1927)54 I. A 421 (425). 
Suit 

‘ t:han P •* derohlion of interest pending-Proce- 
d«e proper a <*•« of—Continuance of suit-Addition or 

•aUtitotioo of parties—Oder for. Ay PraCTICI-PaR- 
TIES—ADMTIOII Of —StltSTITUTION or. 

(1916)43 LA. 113(1212) 

T-UtiSAlio" prior—Judgment inter fortei in-Deci- 

•mi on basi. of—Irregularity. Ay SUIT-I.ITlCA||ON 
FRK.R (1897)24 1 A. 50(67 8)-24 C. 616 (626). 
PRACTICE—BELIEF. 

(,v. A.-Case under Practice—Pi.eadings—Casp 
uii. in and Privy Coincil-appeal-pleadings 

MAY ALSO be RFFERRED TO). 

Contribution—Decree for. on foot of plain- 

TIFF BEING ONLY A CO-DLBTOK. 

Deceased. 

Decuration of titie-Decrfe for. 

Declar ation unnecessary but embarrassing. 
Decree-Events or devolution of intfrest 
subsequent to. 

Deed. 

Deed not basis of suit but tendered in or 

TREVTFD AS EVIDENCE. 

Ejectment suit. 

FORM OF. PRAYED FOR-ERRGR IN. 

Fraud—PLEA of one kind of. 

Further reuef-Paayer for-rrief that can 

BE CRANTTO UNDER. 1 • • A 
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PRACTICE - RELIEF—(<W.) 

Gin. 

Hindu Lwv-Joint Family property. 

Hindu I. \\\— Rf.versioner. 

Hindu w idow. 

isii rest—Compound interest. 

Landlord and tenant. 

Larger Relief-Suit for-i.fsser relief. 
LniGAi ion—Property suBjEcr or. or to bf re¬ 
covered BY-AGREEMENT TO SHARE. 

Mahojifdan i.aw-dowf.r. 

Money—Suit for a larger sum-Dlcrff for 

SMALLER SUM. 

Mortgage. 

Onus of Proof. 

Oudh estatf. 

Partition. 

Pi .AIN'T. 

Pleadings—kfi.ief not frayed for in-Grant 
of. 

POSSESSION. 

Private: property—Suit on eo*o of—Dfbittfr 

PROPERTY. 

PROMISSORY NOTE-SUIT ON. 

Sale-deed. 

Suit-Events subsequent to. 

Surety-Debt entire-recovery of. 

True case placed on false grounds. 

Turning out of defendant-declaration oe 
RIGHT or. 

Will 

Written statement-deed set up in-reiief 
to plaintiff as against. 

Wrong rude-Prayer eor. together with 
RICH! ONE. 


Contribution-Decree for. on foot of plaintiff 
being a co debtor. 

-Gram of. in suit for recovery of tmirc debt on foot 

of plaintiff king only a virety. S* Mortgage—MORT¬ 
GAGOR-! O-MORTCAGOR. 

(1906) 331 A 81-28 A 482(487) 


Deceased. 

!-: Det . < ‘ ^“Heir-at-lai'i suit to * *ide. and to con¬ 

firm plaintiff s possesion of property covered by deed- 
Deed found to be mvalid-Rdief proper in ca*e of-Sett- 
mg aside of deed-Decree for-Propriety. Stt DlcfaSED 
-HEIR-AT-LAW—Deed bydece.vsed. 

(1874)11. A. 182(206). 

■““Properly of—Heir-at-law's suit for recovery of. » 
such-Decrec for possession of portion of property as pro- 
vision for food and maintenance-Grant of. Su DECEAS¬ 
ED—HEIR-AT-LAW—PROPERTY OF DECEASED. 

(1870) 6 B L. R 312. 
Declaration of title-Decree for. 

-* G '“« of-Fowession-Prayer for-Additk* erro¬ 
neously of—Effect. Stt MORTGAGE-CONDITIONAL SALE 

—Mortgage by — Foreclosure of — possession 
upon—Suit by mortgagee for. 

(1866) 10 M. LA. 310 (365). 
Declaration unnecessary but embarrassing. 

-Grant of. Ste Mortgage-Prior and subse. 

OUENT MORTGAGES. (1882) 9 L A. 21 (26). 

Decree-Events, or devolution of interest 
subsequent to. 

—-Relief on foot of-Oract in appeal of. Stt Decree 
-Events subsequent to. 


PRACTICE—BELIEF—(CiwV.) 

Deed. 

—-False deeJ—Setting op of-Deed undoabtriJ; 
genuine—Relief on foot of— N'o bar to pant of. Set LITI¬ 
GATION—Dekd FALSE. (1870) 13 M. I. A. 560 (671). 

-Forgery of—Setting aside of deed on grccad 

of. and consequential reliefs—Suit for-Genuineness of 
deed— Relief on foot of-Grant of. See DEED-FORCERV 
OF-SnTINC ASIDE of deed on ground OP. 
nc. (1875) 21. A. 87 (111-2). 

-Insanity of ereculant-Suit to set aside on grand 

of-Helplessne>s and weakness of executant—Relief co 
fo« of. Set DEED-ICXECUTANT OF-lNSAMIY OP. 

(1901) 311. A. 235 = 27 A1. 

-Insanity of executant-Suit to set aside on ground of 

-Undue infloeixe-Rrtief on foot of. See Deed-EXIOI- 

tant of—Insanity of. 

(1906) 331. A. 86~33 C. 773(7823) 

-Setting aside of—Declaration that it does not affect 

plaintiffs rights—Distinction. See DEED—SETI 1 NC 

aside OF-DECLARATION. etc. 

-Selling aride of—Suit fa—Declaration (bat it das 

not affect plaintiff* rights—Grant of-Consent of part* 
-Effect. See Hindu LaW-WILL-SETTING ASIDE01 
-Suit for. (1873) Sup. I. A. 212 (218). 

-Written statement—Deed set up in—Relief to plain¬ 
tiff against-Grant of. See SPECIFIC RELIEF ACT-S 41 
-Tasfs under-Deed-Written STATEMENT. 

(1878) 51. A. 87(113)«1A. 688(797) 

Deed sot basis of suit but tendered In or 
treated as evidence. 

-Relief mi foot of—Grant of—Propriety. &/C.P.C. 

OMW—O. 7. R. 14(1). 

(1916) 32 M. L. J. 137(143). 
- Ste MORTCAGE-PUINT IN ETC. . 

(1867) 11M. I. A. 168(4734 
Ejectment suit 

-Declaration of title in. on plaintiff being f<*«lJ* 

in possession himWf-Grant of. See MORTCaGE-CONW- 
T10NAL SALE-MORTGACE bv-Foreclosure of-p» 
SESSION UPON. (1865) 10 M. I A- 340(365.'- 

-Dismissal of—Declaration of rights of 

Grant of. Stt EJECTMENT SUIT— DlSSMISSAL 0 F- 
RIGHTS OF PARTIES. 

(1898)251. A. 195(207)»21A.W(N> 
-Joint possession in-Decree for. EltCTMlXT 

suit-Partition in-Decree for. 

(1898) 251. A. 195 (207-8)= 21A 
— U nconditional decree in—Claim in Ccarts Wo* , 

Privy Council Appeal—Decree conditional on P7J*“L 
binding debts—Claim to—Relief on foot of. Set n® 
sion—Unconditional decree for. . 

(1913) 401. A. 105 (111)-36 A. 211 
Form of. prayed for-Error in. 

-Right relief—Grant of. Stt MORTGAGE-^ 

TIONAL SALE-MORTGAGE BY’—FORECLOSURE w 
possession upon—Suit by mortgagee FOfc v 

(1866)10M.LS40(3»> 

Fraud-Plea of one kind of. 

-Refief cm foot of different kind of—ProptW* 

Practice—Fraud—S un based on one wm u * 
Further relief-Prayer for- Belief that e*» 
be granted under. ^ 

-Where the plaint contains a state®* 1 

material circumstances, hat th* nearer of it is l0a . a* 


material circumstances, bat the prayer of it t* 
framed, it Is sufident, with the aid of tbe pnj# ,of 
relief, to enable tbe Coart to give the pl^ 00 
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PRACTICE—RELIEF—{tV*//) PRACTICE -BELIEF —(CM 

Farther relief-Prayer for—Relief that car. be I Gilt-ftWd ) 
granted under-((\W.) 'I 

appropriate KMUb i.eb™* «i*d »iL (w S,:?™ rT '‘°"“ C ' t,-CASt 


D *" j ). Com Nakain khanna Babu Kissidhar. [ 1 M c i9 .> » , o a 

(1905)321. A 123(132)-27A 325‘33! t _ . 1 A. I(10)-19A. 267(276-7). 

2 C. I/. J. 173 - 9 C . W . N 577 7 Bom L R 427 - • 1 ^»* °L f« fraud and mwepre- 

2 A. I* J. 336 - 8 Sar. 779 = 15 M L J 191. *, f? r **"*" ««•*«• by 

- DttUralhn—ijiJHl *f •W-DmJ found «o Ur vaW-Deml «f ever, date by 

I( it no< legitimate (o give a plaintiff, u,:de, <*tt ..fa jS 2 
request for “further leliel”. after all ihtr fa* Eli « IS? i**? 

of a claim ban- failed. Staler ri;hi to obtain a doliraiion I |h\..r I .u _r.il 


“w <W* and the claim had bca una- M»M k ,W5M231 C 33 *- 

Other claims which proved unfounded i’ll). (/. rJ Sic-.) j Hindu Law - Joint Family Property. 

JANAKI AMMAI. v . NaKAVANASWAMI l\ Ek -Declaration of pnoem |«n R . of pLunt irt ani , 

_ (1916)431 A 207 39 M 634.639, Id--S.it f«-lW foe partition ind poJLi \!f 


20 C. W. N. 1323 - 24 C. L J 309 14 A L J 927 - pUmtifl^ stare ir.-P,op,i«y-N„ ^ in gC f or L* 
20 M. L. T 168 18 Bom L R 856 I •rirf. .W Hindu Law-Joint Family-Joint Fa 

(1916J2M W.N.188 4 L W 530 I MU V PRflffRTY—DECLARATION OF PROPERTY BEING 
371 C 161=31 M LJ125 .fi. <1879)61 A 161 (168)! 

“ Heirat.Uu-rw.KwMi of pc-peity av-S.ii fr«- Hindu Law-Reversioner 

1 risSrtsiun of portion thereof by way of prv.Uui !■« frail 


loMcttiun of portion thereof by way of jw.i»iiui fr* !«al_,, , w .. < . , 

and maintenance—Device for. A.. Decf ASED-llElk AT . a , aLliT lo »rt aside, on 

•LAW—pROPERlV OF DECEASED—Sill FOR HI. ''* ft'*"* •«* , he.r-RcM on I,Mi of 

(1870)6 B L R 312 <314 b). f j H, V* h kl 'T (:u,,t 0,1 S “ 

__llj nt |. I.* L V . r „L inrl n.rv miUivr—\Virtii« HINDU l.A* - \\ IDOU - S.tl K BY-REVERSIONER'S 

k ? prewmptive—Widow — . HHR—Si'n |u ') I WIDE. E 1 C. 

waste by—Nut to revtrain-Reter>««ia.y character m pUm 1 < 1R92) 19 I A 221 <225 6V 20 C 1 (h R\ 

•iff in-Declaration of. unde- prayer for further mlrT- _hew.rn.Sw nILit1-ia! u , 6) ‘ 

Propriety—Sulnaiitive «» nM proved. .V, 

ism; UW-klVFRIKWW-PMMWrmE RFAER gP?.^ * **J 

MONER-Wimw-Wamk BY-S. II D. IBTUB- C I ^ 

KCVEKSIONauv ru >i irrco c. msaluty ot a-ietutMi n Case oF—1 lopritl). S/t HINDU 

, AOM^.rmao, l-"*-KtVERStONEk-PRESUMPTIVE kEVERSIONER — 

(1916) 431. A. 207 (210 lj 39 M 634 (638 9). w i now—AIJ i S aiios bv-Possessjos of propekiy 

J Litif>.iliui_f>iopcity >uby>i of. <« In lie mWeud SfBjrrTOr-SurT FOR. fTC. (1914) 37 A 45 

'O-Apeement to d.a,e-Suit (o tnf.H.e-Aj.eement held - fW»p.i*e revn-hmer-Wulo. - PoMesskx. of 

° b ' • ulvin ;” 1 “faS ”' 1 h JJJ 'a- o-nw’* P»^t *><*"■ on f.rt of join! Matus- 

r<M-ptate fur-Orant of. under bead of eeneral r«,.ef Fi-w.-nj; a C ai»t pmi rlatos-Decret prrpcr in cascof- 

;^ IGAT,0N -* ,RnptRTV 51 B,E, ' T W * ° R 10 Bl Dkwwl of vajt-Drelara.ic* ,4 imnkma.y character of 
ER,D ■ v -Acriejie»t_to SHARE-surr ro pUm.iff - ivvrKty. Ar HINDU Law — Widow— 


ENFORCE. (1893) 201 A 112 20 C 843 j0fJir „ xn f ( > r ' HI , S1MNI( 

7— M "'IWR»-Kq»ital>Je morlRJEt-Suit toenf<,«e- -Remote itmsk«er-AU 

Prayer m. Sff MuRTCAOE—tul ITABI E MORIUACE- ^ ly ^ of _v 
•"KIT TO ENFORCE—GENERAL RFIIFF. ^ rese^r-AHesation ! 

11852) 5 M I A 271 (276). Dismwal of s«i-De(Urati 

TT^MortRap—Suit «, «^for«-l’efooal desrw ** iasafidity of alietutMr-hcp 


plaintiff — I'r.ftirty. Av HINDU LAW - \V|DOW- 
JOfNT STATUS OF HUSBAND. (1880) 6 C L R 628. 

-Kenxxe rewrwooer-Alienatioo by wido»-Powe». 

m«i of property wbjwt of-Nrit for. allepnp death of 
nearer mti»kmrt ~AHejation false— Dfercc proper in case 
of— Di'mwal of >«t-DecUiation of plaintiH'i title ami of 
iieaUity of aliewtion-hcptidy. Stf HINDU l-AW- 


• . e'O - --/ -»V - 

“Wntd m plaint or in Couth Irion-Privy Coumil \w«al Rtv> rmoSFR - RFMOIE REVERSION!R - \V||)OW- 
-Oranl of tuch decree under head of further relief. S* Aiiknaiion BY—POSSESSION OF. ETC 


Mortgage-suit to enforce—Personal df rei. 

(1921) 481 A. 127 (134)-48 C 609(617 8). 

" Specific Performance—Purcha>er'» wit for-Dama- 
8« «refund of depwit-Deuee for. AVr SPH IFIC PfR 
r 08 MANCF.—Vendor and Pi-r« hasf.r-Pcrchasfr 
—SdlT by. <1916)381 C. 123 <125 6). 

’Toil. 

*< a bill contains charts, puttinr (aet* in i**u< that art 
“aj'rial. the pJaintiff is entitled to the relief «hkh tbo* 


<1907)361. A. 38^35 C. 189. 


.... .Widon's ceath—Possession of last male owner’s 

Purchaser's wit for-Hama property on—Soil for—ArJoplkm of defendant to last male 
ice for. AVr SPMIFIC PFR owner—De;Ura!ioo of iorabdity of—Prayer for—Necessity. 
Pl‘R( HASF.R-PCRCHASFR Arr HINDU Uw-REV’ERStONER-WIDOW-DEATH OF 
<1916) 381 C 123 <125 6). -Possession of lvst male owner’s property on 
—Suit for-.m<opiion. eic. 

Utin, fasts in i*we that a» <1924) 511- A. 220 <226. 235)^48 B. 411. 

d to the reHef «hkh those -Widow's death-Possession of last malt owner’s 


# n YIHIIKU IU «IR I'H' 1 ■ ... uidK gwncr 3 

»“Uin under the general prayer. Iwl he cannot prepnty on-Surt for-Defendant mortgagee under valid 
the specific relief prayed, and under ihe general mortgage by widow—IXtcrw proper in case of-Dismissal 
j™ ,,r “ k ’P«i5c relief of another description, unless the of without prejudice to plaintiffs right to redeem mort- 
2? *“ d circumstances charged by Ihe bill wiD. .or^stmtly g, r Sff HINDU U» - REVERSIONER- WIDOW- 
, ,, * he rules of the Court, maintain that relief (3W> DeaIH OF—POSSF'SSIOS OF Last MaIE Owner’s pro- 
V Vr. 0 JrOH p afki ) (JoCKERELL ?. DICKENS- PERTY OS-SUIT F0R-M0 RTCaCF VALID BV WIDOW. 

, .(1840) 2 M. I. A. 353 - 3 Moo P. C. 98- (1867) 11M. I. A. 619 (636.638). 

1 Mont. B k D. 46-Morton 407 -1 Sir 203. -Widow’s death-Possession of last male owner’s pro- 

01ft petty oo-Suit for—Setting aside, or declaration of invaTi- 

^Completed gjft-Case of—Gift of corpus «ith re- drty of ahetatioo for-Prayer for-Necessity. s* Hindu 
*^»H on In favour of interest—Relief on foot of. A/r Uw-REVERSIONEk-NN IDO* -DEATH OF-POSSES- 
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PRACTICE-RELIEF—(<’.*//) 

Hindu Law -Rerersioner-(CVir/<Y.) 

SION '»F LIST MALE OWNER'S PROPERTY ON-SUIT 
rOK— SmINC ASIDE OF. ETC. 

(1907 ) 341. A 87<92)-34 C 329(334}. 

Hindu Widow. 


PRACTICE-RELIEF—(£W^.) 

Larger relief—Salt for-Lesser relief. 

- (Su oi» Practice - Relief-Money-Suit 

for larger sum). 

- Gran in Cpffal of—Prcfruty — Ccnditim. 

Tbe plaintiff*, who claimed through the original nation 

I. ...Il-H, -.• r .i 


mnociaimea inroaghtne original patioti 

-Hu>ban<!—Private po perty of-Soii foe womjof »•« Property to a wakf sued for pottftka of tbe 

—K«Bcf m. on f<«* of p»j*rty Uirg dehaiter property- *»* on tbe pound that the wakf was void and that tbe 
Cuiitvf. s„ H NDt I.AW—’WIDOW-INHERITANCE Vope^y reserted back to the grantors, thrrugb wbca 
TO husband—R iGHl OF KeCovfrv of rtomm. The High Court found that the parties 

ETC. (1875) 23 W R 369 (trough whom tbe plaintiffs claimed had, by contracts for 

-Husband's estate—Suit to be maned hi roses iaV,,b *■ cot-ideratioi of the year 18*1. relinquished all 

sion of-Adopted son added a> osplaimiff in-Uecree in , “ l m< * U . a,, *'° thtra if the wakf was declared 
favour <>f widow in caw <:-Declaration of her righr as f f r ** invalid, and that in the place of sock 

propriety nr a* puidunof jdoptd -on ^ DffRlF— n? ” t * '**7 obtained the benefit of an annuity fixed in a 
HINDU Uw—Wiinnr -\doptfd son (mwt) <n,l5n manMr ^ ***** h >’ an »&«***'■ The High 

(18781 51A 87 (1151-1 A 688 (708-91 C *1 *****1 Wd « ha « «h* P**»tifl’s claim for poises- 
...... „ . 'i«n based on the invalidity of the wakf was onsostainatte. 

' 'I r*^ lart,,H " * Ml . but declared that they-were entitled to a charge in repect 

IffflSPvl . ****** '■ widow's name not of the annuity secured to them by the agreement of Ittl. 
w | ihs | a , .dirg-Der , ef m-Fnrm proper of. Sft HINDU On appeal to the Privy Council the defendants cctten- 
vAvi". r n ION-\\lPOW-Al>r>PT!OS RY-AIOMED ded that the High Court erred in rising the plaintiff* the 
NON INKER—\\ I DOW * SUfT FORPARTITION FTf. | bmefit of the charge upon the ground that their suit« 
(1843) 3 MI A 229(2434'. merely for po«e-'iem of the land and that they did not defi- 

-Mortgage by - Suit to enforce, against widow- ritHy cUim the of the chn/fie d'dnred Ly the H«b 

Failure to prove execution of deed by her after full con.- ■ 0,0,1 

prehension—Money decree again*! widow i r . case of—Pro affirming the High Court, that the right l»" 

priety of. -V.-v HINDU l.w-Wmmv-MoRic »op Rv- ’’> ,bt Hi * h C*** «*• >le*«right, and that it would be 
SUIl TO ENFORCE. AGAINST WIDOW—MONEY Df CRFI b ' 4h ***** and unfair ,0 ,he P lain,ifl5 <ru,n l ** 
ETC. (1880) 8 IA 8 (10) = 6 C 843(846) *** mwrt > because they asked for tbe larger toe- 

tcr«l tukk i* evre. fi-i Kvkiltw 5 •"•P* of rhs fact that they do not possess the *** 

cSe^wSSt’ T^^?~ £*£ MinqS i!fc £**£ 

Moktcack. m*. »' u5: 

_ C,.. Vll 26 C 707(7112). rdea*< granted them the charge which they now sew* «o 

Wf „ ..T2? l,,n 8 ^etrf-Suil for—Resetsioref's have dolared. (M BmkmuUr) NAWAB KHA)*» 
tThXir-Rriief^!!! '?■ U a\ HaIIBULLAH S*H‘B t*. R*Ja jANKt NaTHROY. 

H ndi I i ir °c pJl,n,lrf ^5-C-Ant of. Jr*' (1929' 61 C. L. J. 131 - 34 C. W. N.3W" 

-D»i«u^^^-lr lr w - SnT| W5 ‘SintOF 31 L W.317-1211, c. 236-A. I B 1930 PC-»" 
-RKVERSIONIR-Sheir. (1892) 191.A 221(225 6)- 

20 C. 1 (5 6) Litigation-Property subject of. or to be reeotttd 
Interest-Compound interest. by-Agreement to sbare 

— -Agreement to pay-Coume of deaEn. -Suit to enforce-Moner advanced "' ldrr 

parne* showing-Utcree on foot of-Kirhttrv ^ *" h interrst-I^ree for-Grant o*. on 
ling up ipKiScoM Mt.kMtoo.bk. r«UTir.AnO«-WOWj 

ment disclosed by cour*e of dea|:n e -Fff rtr SUBJECT OF. OR TO BF RFCOVERED BV-ACRE« lDfT 

*-C»WD IXIUOr-AOEIUFXTTO m 110 SHAHE-KNFO.CEA..UIV or 

11929) 57 M L J. 319 (1870) II-A 

Landlord and Tenant Mabomedan Law-Dower 

_ w , nt . , , Dl - --Widow's »it against husband’s heirs for-Aj£ 

—ProorieT* rS r,0f ‘" mC, ! eiB a PP ea * for—Grant 0 f ment for dower held not proved-Declaration of "“"J 
enhle o ,nT l anun T‘ ° f rfnf ~ Soi ' for-Right to i of ^ with alleged husband in case of-P'op^T- ^ 
K . Nr lr. u d v? m ' , ‘ ^ Un °lord and Tenant- ; mahomedan Law-Dower-Suit for-" 1 ^ 
invrr E F7? NCEMENT uf ” Suit F0R_K,GHT tots- Suit by. against husband's heirs-Dfcu** 1 ■ 
HANCF. etc. (1873) 19 W.B 141 (146). ». ETC. (1872) 8 Hi- 151 

-Rent-Lnhan'ement of-Liability of tenure for- Money-Suit for a larger sum of-De«e« t° T 
°f~“Propriety—Arrears at enhanced ra-e- snaHer sam. 

_Rent-Kabuliv . fl873) M W ‘ 8 ' 176 h a twnmon and ordinary course that aD . afli J f ^ 
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PRACTICE--RELIEF-<tVtfrf.) j PRACTICE-BELIEF—(cVw/rf.) 

Money-Suit for a larger sum of-Decree for anal Plaint. 

tar nmMCMtt) 1 -,u*mme* of - Relief awaidaUe on—Grant 0 f 

-In a c;i>c in whirl) the plaintiff's claim w* U* 'tough andment not in fact made. Stt Specific 

Rs.25.OCO cm a particular f.xrting.hul their l/wiMip* aft* 1 Kill El ACT. S. 42-C.lSES UNDER—DEED—Written 
ed only R*.10.000in amuher h»%i>. they d*mol:-“Tlww STATEMENT. (1878) 51. A. 87 (113)-1 A. 688 .'707' 

is nothing in the nnitentiontlut the claim iusn.<sp„ih _ . 

oil, nude * ,V Plain, in *, »i,. TV p.a«u Mu/ “ ** ' " — 

states the ciresRtttances under which the .lain, of tfcr A plaintiff cantwrf U mklrd i.. r.... - i 

plaintiff atb«. lie cannot sustain hi< >M fortieth*: cunts ** Mated « referred to by him^n his \tj£L 
amount clattrecl. Ut there is noth.ng m hi> claim (or the (474). (&, Jma W.CUttlt.) MOHUMMAD ZaHOOR 
larger amount winch Uw ka of h» ..girt to mm* AlI KHANMU53UMAT ThaKOORanec Rim KOER 
the smaller amouM. which as the ro-h of He facts plead (1867; 11 M I A. 468-9 W. R (P. C ) 9 - 

« 1 Jnd P' uwl - ,h « r Lottlshlpsare >* r> eqwtaHy 2 Suth 107 -2 Sar m 

tlwe to him It Call only allot cost- (.V\M) S\.\D ——(her rfatcMnil urim* *tatet*nt of ,w i-a 
ULF AU KHAN MUSS Aim A»Z Ml MSSA Bf AIM. -Real mk-keUef on ba« of-Grant J *, nxcnr 
(1871 *9 BLR. 348 MW* M » ; -P. ead.ns-C'ase w-OartSSSif^Sf 1 
2 Sar 701 2 Soth 159 (1N7) 11 M. L A 517 (545 6). 

-A plaintiff ought tut. I* nano ..f hi* haem- -Relief prayed for m-Natuic of - Decree passed in 

claimed too much, to be pieclu.le.1 Iron, ruomug a •*« •( affect.. A’,v MORTGAGE 


portion ol the a mourn claimed, to which he i> umluuUevIlv (1922) 501. A. 116(120)- 4 Lah 32 

WAUKHw iisa&, S85M sirs j 

lOC.W.M 626 - 3 A. LJ. 360 - 3 CLJ 181 ''["l] 1 ,* W ?“ ■•f' 

1M.L.T. 149-8Bom LR 397 8Sar 918- ISTil^JcS? (t>mv C °VN C|1 —Appeal—I s 
16 M L J 26® 1 ,S ‘ 

' —-Ei«M»em suit-fa,tition m-Decrr* for-Giant 

Mortgage -d. w appeal, a* Ejectment Suit-Partition in- 

*d of, Ml referred to in plainl but Utdned in 1 1J|LRI1 <1898) 251. A. 195(207 8 ). 

—Relirf on foot of. in suit <« money-Und. £v |_ ... , . . _ 21 A. 53(69 70). 

AGE-I’UINT IN SUIT ON - Ub .“J°"" U "* °* 0 |>«ty-Declaration ol 


“—Deed of. not referred to in plaint 1*1 tewk 
nwkncc-kvlirf on loot ol. in suit ,« money-bond. 

mortgage—plaint in suit on 


(1867) 11 M I A 468 (4734). ££*2 }***' °* pfa^ft '«|d drfendant-Suit for-Par- 
k .. / . . .. !,,K * ,Bd P c ** v * on of * »*>aie In-Decree for. Stt 


■-Mortgagor — Co-mortgagor — Surety f.«r—Seii on 

*** of plaintiff being a mere—Relief for contribution in. 


Hindu Law-Joint Family-Joint Family pro- 


v, F u,n,,n wrn* a mere-Kene. tor minuuiMi ,n. P , k ,y-D»tURATION or. Elf . 1879)61 A. 161 (168) 

-\kSrl P n'" ,H r U,nR * C *rL P **- ** C " il -' V “ H,NDl ' l-AW-W.IJ^PROrERTV BEQUEATH- 

lORTGAOOR—CD-MORTGACOR. in iy-Partiiion and separate possession ok. 

(1906 ) 33 IA 81 - 28 A 482 487). (1888)151. A. 127 (148)-16 0.725(750) 

Onus Of proof 7-• «* «® *** - "« funded on the plea- 

d» r *owU not be granted (207). (4W//.4W) SKI 
-Party subjict to-Failure by h,m t„ d,xharge «mu. M AHAXT GOVIND RaO r. Mta RaM KrSHO. 

—Deciwon in favour of. m st„ngih of fp»Mnl> nnkmet ( 1898) 2 51 A. 195 - 21 A. 53 (69)-2 C. W. N 681- 
—Propriety. Stt ONUS OF PROOF-PARTY SUBJECT TO,- - « -_ n 

(1920) 25 C-W N 409(414) -EjtCTKOn' SUIT—DISMISSAL OF-RlGHTS 

„ ( i parties in— Declaration of. 


-Moricagor-comortcagor. 

(1906 ) 33 I A 81-28 A 482 (487 j. 

Onus of proof. 

“——Party sublet to-Failure by him t«. di«barge <m«' 
—Decision in favour.,!. 01 'licngih of .fpoeents evidence 
—Propriety. Stt ONUS OF PKOOF-PtklVSUBJlCTTO,- 
(1920) 25C W’N 409(414) 

Oudh Estate 


DIRECT of f1R7T, Sno IA 220 -rV ' . . , " 1 “C mwe co mortgagor and en- 

‘ W> lWn> 5UP 1A m 'PW to contriUticm against tbem-Grant of. MORT- 

r^- V 'llago coipprwed in—Pr.orietary right in—Suit CAGE—MORTGAGOR — CO-MORTCAGOR—SURETY FOR 
fc*d on-Sub proprietary right - Reiki 00 fnolof- "THEP MORTCAGORS-SOIT AGAINST THEM. ETC. 
^ r *nl of. Stt OUDH—Ol'DH ESTATE-SUB PROFRIE (1906) 331. A. 81» 28 A. 482(487). 

•ARY right. (1889) 17 IA. 64 (66-7)-17 C. 444. Possession. 

Partition -Suit lor. .W Ul)ER THIS VERY SUB-HEAD- 

r- p ««W' Of plaintiff* flare and-Decree for- a , w 

of. in mi for declaration of prcperi, being pint property-Sult on foot of- Debutter 

SS5 P f °P« r, y of plaintiff and defendant-propriety- , Property. 

jTami rot praying far »ch relief. Stt HINDU Law- -Relief on fa* of-Grant of. Stt HINDU Law- 

JUIKT FAMILY-JOINT FAMILY PROPFKrV—DJCLARA- WIDOW - INHERITANCE TO HUStAND—RIGHT 0F- 
n °N of, ETC. (1 8 79) 6 I.A. 161 (168) RECOVERY OF PROPERTY. ETC. (1876) 23 W. B. 369. 

Tp-SoU for-Declaration in. of plaintiff’s light to Promissory cote-Snlt on. 

'• of annual income of estate during his lift, with -Date of note given by pliintiff-Muiake as to- 


for- Declaration in. of plaintiff's light to Promissory cote-Snlt on. 

'• of annual income of estate during his fife, with -Date of note given by pliintiff-Muiake as to- 

‘^7 to apply i n , B i( („ airertainment of each year’s in- ReBef on foot of note of correct date—Grant of Sft 
PiiVr Pr0pri, ' T — Bight 10 P"*"* found againsl. Stt NEGOTIABLE INSTRUMENT-PROMISSORY NOTE-SUIT 
■aRTlTtON—SUIT FOR-DECLARATtON IN. ETC. OS-DATE OF Non GIVEN BY PLAINTIFF. 

(U25) 52 IA. 294 (304) - 62 0- 971. (1915) 30 M. L. J. 441 
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PRACTICE-F ELIEF-( C. *J.) 

Sale deed 

-Gift intended i>y—Finding -propriety. S& SaLE- 

Dl l n-r.ll I INTI Mi JO by—Kixdinc or. 

- Srltirg aricfe <J. m pwid of extvuisoa cnder pres- 

*ire and dure*—VtndorV Miit f«r. treating <Vtd a» a 
nolliiv—Equital !e irfitf from <* tern* of rrMoiipg 
pur.ha-.—money with infctot-'Giant of. Sr, SALE- 
I>M I)— SETTING 'SI Of OF 

H871M4 M. I A 53(65 6). 

Suit-Events subsequent to. 

-Cngniianc* cf-Ktlief on foot of-Grant of. Sr, 

AM. Cases miiitin. under Suit-Eyivts sirs'. 

(JUENT 10. 

Surety Debt entire-Recovery of. 

-Si.:- for. hi fcot of plaintiff tving only 3 »iert- 

( ofltiiUtnn n n fr..t of plaintiff being real* a coddroe- 
Kchrf for. .v,v MokTC'CE-Mokii: trot-Cft Mart 

oacuks. (1506)331 A 81 = 58A 182(487). 

True case placed cn false grounds. 


PRACTICE-RULE 0 ?-(Contd) 

- Statutory rult-Atiration of, toktu mmmirnt- 

PMf Of. 

A rale of practice, even if it be statutory, can, vben found 
to be inconvenient, be altered by competent aathontr. 
ihri B/cKorhrfi.) ARDESHIR If. MAMA V. FLORA 
SASSOON. (1528'551. A. 360 = 62 B. 697= 

32 C. W. N 953 = 30 Bon. L R. 1242 = 28 L. W. 567= 
IL.T. 40 B. 125=1111. C. 413=26 A. L. J. 1220= 
1928M W.N. 893=48 CL J. 451- 
A.I.R 1928 P. C 208 *• 65 M. L. J. 623. 

PRACTICE - RULE OF COURT - PBACTICB 
HAVING AUTHORITY OF. 

- Condition. 

Tkrir Loidrhips have been refened to a *tll kno*n ba* 
on prytice which, it »said, show that that it the practice. 
rotviihManding the limited character of the judgment; 
bet even there it it impossible to find this practice bid 
down in terms »o plain and so unhesitating that their Iwd- 
'hips coaid rely upon that authority for the ferpovef 
saying that it h* become «»»bli‘htd as the equivalent of a 

.f ... . f 1 tt\ f I an 4 . \ h. ... .Ml . V? 1*1! 


i rue case placed cn false grounds. saying that it M become established as the equivalent of a 

-Relief on foot of re-1 lit!«-Giarf of S.y lm I ^leofcrert. (3ll\ (Lord flurtmoilrr.) PPAMATHA N>TH 

GAHOK-Tri j C."»-h M ntc or. ne j Knv : I rF - ^1922'» 491.A. 307-49 c. 999 flOC4)= 

f 1867) 11 M. I. A 617(545 6) 18 L W W-21 A L. J. 118= 37 C L J.W- 

^^gSSSSS 


-—Grant of—Propriety. S,o Dsct a ration—Turning 
OU OF DEFENDANTS. (1891) ] 8 I. A. 5« (72). 

180.448(462'. 

PRACTICE-STARE DECISIS 


i. laoir. vr A. *• *»• lot* *. v.«~* 

4U. P. L. R. (P. C.) 103-681. C. 900- 
43 M L. J- 766. 


Will 

^-Property .Ih-H-d c.f Ly-Patiiti,,, itr ^ 

M-ion of—Sou for. on one conmaaiHi ,4 »H!—\f.jnte 
nance rut of that property—I Vor* for..,, ,ieht r^tror 

iiwi „f «iii-(„ jr , s,t Hindu I uv-wm-pi o. 
pertv dispomd op nv— partition. »k\ 

(1888) 151 A 127 (HI)-15C 725(750). 
Getting a*ide of—Saif f«.r—iVliijiim ih-j it Aw 
not affect plaintiffs* righi*— Grant of—Tcn<eiit of pari^— 

Suit fok, (1873) Sup l A 212(218) 

W.ltten statement-Deed set .pin-Relief to 
plaintiff as against 

1 A. 688-707) 

Wrong relief-Prayer for. together with right cue 

Conpitiox'.u ( s'-Lr—MORTC-Ct 0 *!- ^ w! G ' C£ ~ 

or-fasF.ssiONuros-smmVMTC«tVrIi« Sl,,r 

PBACIICE-SDLEOr' 1866110 " 1 * 340 ' 365 ' 

■is k h * , 

32 C. W.N.953 30 Bomil i£ 2 ^'£I "J “ 

1928 M.W.K. 893 = 48 CL J.45l = 
A.I. R 1928P.C.208 = 56M LJ.523 

£"**** of-mata of. Sa 
naxim—stare decisis practice. 

-C1W7) 351. A 22(28)*26 C. 202(207). 


-Applicability of rule of—Sialwir—Practice lo ^de¬ 
termined by. s„ Maxiv—Staff rrci'if-PP'nia 
(1507' 98I. A. 2?(26).?6C.202(207) 

PRACTICE -STATUTE 

-Practice to be determined by—Stare derM«— 

cablity of rale of. Sr, MaXIV-StaPF PFfMf-JJJ 
TiCl. (1907)351. A. 22(26)*>35C 202(207). 

-Role of practice created by—ADcratlon of. **» lfl ' 

'onstnient—lVrmi>sibiHty. Srr PRACTICE -RM ** T ~ 
STATUTORY RULE. (1928) 651. 

PRACTICE-SUIT-DISyiSSAL WITH COSTfi- 
PLAINTIFF’S BIGHT TO APPLY FOB 

-India and England Sr, St'IT-DBMMSAl JJJ* 

COSTS. (1869)2B.LR.86(P.C. HW" 

11 W. B. 36 (P. 0.) 

PRACTICE - TRIAL JUDGE - WITNESSES- 
CREDIBILITY OF. 

[Sr, dm PRACTICE-APPEAL (I) EVIDENCE-'^ 

nfsses—Credibility of and (2) Fact.J 

-Finding of fact based on—Interference in 

with. Srt Appt-AL—E vidence - Witnessis-c^J 
bilty- of - Trial Judge’s finding of fact b.^ 
on. 

-Opinion as to—Weight due to. Sn 

Evidence - Witnesses - Credibility of-i*^ 

JUDGE’S OPINION AS TO. 

PRACTICE-WITNESSES- CREDIBILITY 0* 

-Trial Judge’s finding of fact ba«ed 

ooirson as to-Interference in appeal with. Srf UJ J* jj\ 

—Evidence—Witnesses - Credibility of and' > 

Practice—appeal—Evidence—Witnesses— 

biuty of. 

PRECEDENTS. 

(1) DECISIONS AND (2) LEGAL 
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PRE-EMPTION 

( S “ a,! * 0unH ACTS-UWS ACT XVIII of 1S76 AND I ? f 

PUNJAB ACTS—PREEMPTION ACT OF 1905 * , "" J ) 

CLAIM TO. «J* ^ 0,. of which the appeal ,o tb, Privy 

CONTBACTOF. I'™*»•« *>** the first appellant and his copor- 

CUSTOM OF. ' to pre empt the sale of the occupancy 

HINDU W|DOW-SAlt BY-RE VI RSlt N»R> Si’ll , * hl> ml1 * knds on the ground Ihatlhe w purchasers 
DURING WIDOWS LIFETIME TO ESUPIISH W 1 **2 Tr 1,15 ^ 

EMP1I0N RIGHT IN RESPECT OF. | , “ , \* h * lhw lbc «' vitwerf un dw the head- 

Law ok. 

MAHAL-VlLLAGES COMPRISE |) IN—I’MiIMDED 
SHAKES IN'—COP.\kCtN.\K\ IN, CONFERRING kIGHT 
OF PRE EMPTION. 

Mesne profits of propfriv subject ot. 

Partial pre emption. 

RIGHT OK. 

SUIT TO ENFORCE. RK.HI OE 
UNPARTiriONED MAUZ A—CUSTOM MR OiNIRACToi 
PRE-EMPTION IN FORCE IN. 

VILLAGES DD'IDI D INTO THOKF>-SALf B\ OWNER ‘ kl 
OF A 1H0KE—PRE-EMPTION RIGHT IN RF'PICI Ml, 

OF OTHER OWNERS OHHORE. «*■“■*« 

WaJIB UL ARZ-ENTRV IN. kUATING 10 PRF E'tr 
•TION. 

Claim to. 

- EuJmu tf-Mtmrj W 

tat *g Inifi am»H’ tebm famil * / , t mr 

Their Lord»hips ait much imprest with the n* 

of wowing that claims of this character (tebim 

avert\ At . t • # « . . 


empt) which disturb a Una (,h purchavr in thr quiet pro 
*®ion of his property .houhl *4 bt lused «« ntr*t- 
"«lhy evidence; l«t it must U icnwml ,m! that the 
l*Riilalate has conferred they right*. ami that rfthey are 
to be enjoyed fey ptopk- Urn formal re-oed. cannot I* 
eapreted to «hl. reliance can only I* placed u|>.n memory 
and tradition. (L.,J ItnttmaiUr.) S.UW Al l KllAN : 
khair MuhammadKh\n. (1922)491 A 74(80)- 
„ 3 L. 48 ( 54)* 30 M L T. 237 20ALJ 427- 
35 0.L.J.614-7P W R 1922-1P LB 1922 
A I R 1922P C 139 671.C 2$4- 
43 MLJ. 49 

““ Vil/agt <emmuiul /W-ttr-r/Vrwy ngil /*— SJ, 
°<-Claim (a i,„ m, rfriffttrlmJMi-M** 
lii"alilily-Snil prior 4y tk<« **J ,ik<r mo/ UmJlooJi 
—Cemfirtniu in, ligar,! if rtfnunijir. InnJltrJi—Salf 
^^f'i<tarjrigih /., X \hJ,\- nnJa—F.fot 
Defendants 6 to 10. being five lA-wpamy tviutHs in a 
V| ['Jge. sold their occupancy rights to the fird -ppelbnt. 
*w really purchased on Irehalf of himself and others and 
Moteqsently formally conveyed a one half *harc of bis 
occupancy rights in the land* to thu* others. Sub-equent 
10 “»e sile, the landlords of the village (the land being com- 
"wal land) objected to the same and prayed for 
!il CJr>fr *' J, * on by reason of di*o*formity to 
. * Kqoirements of S. 53 of the Punjab Tenancy 
l' a u Then 1 suil n fiw tn behalf °* a ,hf 
wnciords of the village in the Court of the Aslant Collec 
0' »gainst the appellant and his co'harers. The plainlifls- 
“Pondents were also parlies to that suit. That suit «as 
oecrted by the AsnisUnt Collector but -a* err appeal db- 
by the Collector nho held the sale to be valid. A 
oriber appeal was then marie to the CommLvioner. and 
«in a compromise among all the partis «i'effected. By 
i^^'bi'compronu.e. the appeal wa^ wi.bdrann. and. 
nconucief^o" of a , U m which was applied to purpotesof 

community, the proprieUry righiinthe lardw-s>old 
“ 'be defendants. The salt was sancticned by the roenue 
tK 4dfc,ee mide » ,erB) * ^ lhe cempeoahe and muta- 
Ttle pbintiffvrespoedents ptrsco- 
.Rgn tbe erjoprocnise. They suUtquoKlj in- 

»* 


J . . . 7-* umiu me rii-au- 

Of , Wo a/4 or of rttcprel. o, of no title and int CJf>t 

to^rtW^ukwasthesimf and that the plaintiff, were 
pt-Wedfr.mcUrm.n. to preen-pR the occup. 1IK) . r i K ht<. 
J^.Wr^Ud.m inn-'ili'l.iltsl, or ra.her. 

• ,k,>< u, ° n K ,o ihf wi' 

U. I*, aod the revjoiW4i»ts »r, e tkmseh^ putie. to the 
I**" ,k , TZi:** lhwc.mpr.4tiM arrangement 
j ° *•«'«'• -n.l mt.itin ,unfed- 

K; rhalltnpal; it has neither 

'«nd.*cU.mr,l nor impeached ; it stand.. Nor is .,ny 
h^fcofie made of the jud*m.nt which followed it; that 
Tl» bring yr. it i, |«yood argument that the 
an in this suit hast no right or title to prefer 
a -aim for Pie empire! to the land, upon which th. Imikl- 
taps w.k- erected, a darm whi.li. if -c.iainrsf, might dcMmy 
the entire saloe -rwl saliiit, „f t| K - H it| rtl „ n , and rhvrer. 

ahuh*r .^.jdnatKes ha. I„n paid Un the lran.acti.ut 
smlrr whKh the resp«.r.lrtti.' ri C hl.. inrhtdm-. »f ,n UIM . 
any. Urm of pie rr»pti.«. h.,s c di-appear.d. 

Ihe <*h a-gomrot that app,ar. p-~.Ur in th«x- .irsutn- 
lopre '****' t» lhat the re-pedent. personally did not sign the 


u«p».«i^. Hut they were parries the i5 d a 
r.smlw. of a^imlly repress,lathe landlords did »ig ft> 
Anyphaf-metdedupmihar .ircum^ame m.auld IwmHiri- 
e*t|> an.wwed by the autborttie. *u. h a* Urn r. SHnntr, 
(M I 1 . R. No. 8?) (/.,./ AWw.) RikHI K«M r. |))< tv. 
FATK.L (1928)551 A.266-U0IC.1- 

49C L. J. 158 33CW N 90- 
A. I. R 1928 P. C. 190. 

Contract of 

PiWof-<»nuv s.{ PR^rMniON-Ct SlOM oy 
-PROOK OK-ONts. (1914)421. A. 10(18)^ 

37 A. 129(141). 

Custom of. 

LVIDFNTEOE. 

-w-/W >»*«<»/ .</ 

rntom. 

Where an niti) in the waubul ai/of avilLwua,a« 
n*»uih |*. U.. pifRana 
hod. district Aligarh, prepared in |2f0 Fash . . . 
Paragraph I9.-As to the tramfer ol properly and the right 
of preemption : iach co sharer is entitled to transfer his 
.. hit he .burid transfer it first t«. a eo-share» the 
descendant of a common ancestor. and. in case of refusal on 
his part, to rthet co sharers in the village, and if they also 
do not take it. then to any one h, may like. If there be 
any disprte letwetw the iran.fttor and the p-rsen having 
a ngMo^eeenrp.Mi as to the amount of price, then it 
■ill l* decided with reference to the rate at which pro- 
perty is sold in the neighbouring village.** 

H<U that the entry in tie wajib-oLarr wa> a record of a 
custcmi of pre emprion among cc-.-haiers in the village, and 
that it was by itself sufixirnt preof of the custom (209) 
li’iuonnl ItnnrJm.) NHEORARAN SlNGH v. KlI.ciiM- 
US-MSSA. (1927) 64 I. A. 204 = 49 A. S67 = 

29 Bom. L. R. 877-1011.0. 368 - 
A. I R. 1627 P. C. 113-4 0. W. N. 643= 
(1927) M. W. N. 444 = 26 A. L. J. 617- 
31 C. W. N. 863 = 39 M L. T. 166-28L. W. 326 = 
.* • . 62M.L. J. 688. 
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PRE EMPT ION— t-:J. 

Custom o Wi’.'w/,) 

KviUI VC c I'i-iC.HtJ.) 

— -U'wMwSM/mtat 14-1'Jar H—<'rr/iir*j. 
tii'ii >'t, bf ii'iJt’wi i’i imtiKi’i—Xifettiif. 

Thf l«iK«l Chid JvNke -.l~> apparently >uggoi*l 
•louU' -o* I” value "1 a wajib ul ar/ as cvidrace of a 
..f jut -1 mption uhtn unsupported by tvidence that 
the i u*t<*n had Uvn mimed (20). Their lxird>hip'fail 
In nr on wh It |'iir.- iplc statement* in a wajib alarr a* to 
right* of pit .mption. whi h art not in (octtrarmtion of 
Mahomedan. Hindu. or other lu». should not I* consideied 
a* rdiablt ttirlnarof a cu*t'.m of pie mpti-fl To Loh! 
that a wajib ular/ i» not l»> it*!f good frim* u/„ eti 
ilwiit of a custom of p«c emption whhh i* stated in it and 
that tl* wajib ul a/ mjuiic* to be corroborated by evidence 
••f in‘Unit* in whk h ihecu'iom ha* l«en enforced would be 
to increase th* «HS of litigation in pre emption cases and 
innunv can* might pta> tic.«Hy deprive a'barer of hi* 
light t if iiv.ii **r the tv iliK'e a» to a custom of preempt** 
affoulvl by .1 aajib ul ur/ may he rebuild by other eti 
(luxe (21). ( Si, jin Ufi.) DlGAM R«k SINGH, r. 
AHMED SAID KHAN. <1914)421 A 10- 

37 A. 129 (142 3)* 13 A. L J. 236- 
17 Bom L B 393 19 C W. N 393* 
21 C L J. 237-17 M LT 193-2LW.303- 
(1915) M W N 581 - 281. C 34 - 28 M L J 556 

-A 'tatvment in thrwapbulaii of a village that 

there i* a cmtnm o| preempthm. which i' not m contraven¬ 
tion of law. I* s«-d fnmj evidence of the cuMom. 
without vortolioratire evidence of iftMatHtsin mhithit has 
teen exmbed. l>« the entry in the vapb-ul ai: alone 
Hie cu*toni may be held proved (. 1 W) (V,uhm /hn.J,,,) 
SmoBAK AN SlNt.H KllSt M UN Ntssa. 
f 1927 ) 541 A. 204 * 49A 367 29 Bom L B 877* 
368-A I B 1927P C. 113• 

, r a T t e ,° ^A? 43 ‘ a91?7;M W N 
25A L.J 617 31 C W N 863-39M L T 166 ■ 

26 L. W. 326 ■ 62 M L J. 658. 

IN 80 LVKXTV—Sale bv offnial assigns is. 

- - Out,* it nnu/i m uu 

Where the High Court held that a village <«.(.«, «bkh 
irterred only to a voluntary sale by one eo-sharer of hi* 
propeity was inapplicable to the case of an involuntary »ale 
by the otiwial a«igneein whom the property had vested 

thuh S H 6 M' he Act of m. k<U 

that the High twirl wa* wrong. because it, tie, overlooked 
one of the fundamental principles of all arrap-.m»-,r. 
tbe^ealirationand distribution of a bankrupt p,^. 

The property the official assignee lake, is the properly of 
the bankrupt exactly a* it Mood in * p*,*, J 

advantage* and all its burden*. After all. in a njxiom ot 

srfe; the debtor side i* the obligate of the tclder of the 
share to offer it to a co-sharer; the creditor side is the 

!0 *?■ P*<>F«t>. if fettered, 

would br presumably somewhat les* valuable than if it were 
free- But if the v.ew 0 f the learned judges were right the 
bankruptcy 0 A wouM have the double effect of forfeiting 
^"eth,ng belonging to B. and of rendering the property of 
if more valuable in the hand* of hb oftcia l*riL | 
than tt wa* in h.s own. Just as if the conveyance had Lt 
made to an mdmdual. that individual would hate had at 
once the disadvantage and the privilege of the oMon 0 f 
pre-emption so the official assignee was in the same position 

SfrSSlSw tthlt . h€ E0( (210) - 

(SR li r S ? c i i- Kulslm -ijnnissa. 

1927) 511. A. 204 -49 A. 367 = 29 Bom. L. B. 877= 


PEE EMPTION—(C.W.) 

Custom of-(Cfttd) 

• iNsoLvtNcv Sale bv opficial assignee nu 
(C~U.) 

1011C. 368-A. I. B. 1927 P.C. 113= 
4 0. W. N.543=(1927)M.W.N.444» 

25A.L J. 617—31C W. N. 853 - 39M. L.T. 168- 
26L.W. 326-62M. L J. 658. 

PROOF OF. 

— —Own. 

Kight* of pre emption when they exist are vahtfUe 
righu. and when they depend upon a custom or upon a 
cwiract. the custom o< the contract, as the case may be. 
»c<|. if diluted, he proud (18). (Sir Jtfn Up) Dl- 
Gam hr Singh ;. \hmad Said Khan. 

(1914)421 A 10-37 A 129(141)-17M L T 193 s 

19 C W N 393 = 13 A. L J. 236 = 21 C. L. J. 237° 
(1915; M. W. N. 681 = 2 L. W.303= 
17 Bom L B 393^28I.C.S4 = 28M.L.J.«6 

-yaantom—Ordinary law—Custom a well-rKOgnir- 

ed adjunct fs-C uxom having effect of altering- DM* 
non brtween «ase. of. Stt CUSTOM-PROOF 0K-QUAN 
U'M-ORNNARV law. (1927)541 A. 204 (209)’ 

49 A. 367. 

I’NPAkllllONlD MAL'ZA—CUSTOM IN 

-.V.ortW 4, tfur partihfu »fmuui*U ufirMt 

mjtuh-Fr.vf pf—Xf./uHf. 

Maun Pala Kher, which wa* an unpartitioned nuoo i« 
*hkh the appellant and one b were sharers, was. in 1905. 
cm the application of certain of the then sharers in tbe 
rnaou. partithocvl into five mahab. On tbe partition e*h 
•>f the five newly formed mahals became separately respo 
*ible for the revenue Asxssed upon it. but did not txcow 
ir.pwvsUe for the revenue assessed upm any ocber of tbe 
five mahah. No separate record of rights was framrd (or 
any of the five new mahals In 1863 all the sharers in lh« 
mau/a were apparently Mahomedans. 

B. »bo wa* a sharer in one of the newly formed mabab. 
mjW pan <*f the share to the respondmt. who. at the date * 
tbr sale, was nee a sharer in any of the five new nuhab. 
but was the mortgagee in pofteskm «4 part of the share of 
A*. The appellant was not. at the date of the said sale, a 
sharer in the mahal in which B was a sharer, but was, ho«- 
ever, at that date a sharer in another of the S'*** 
nuhab. in which mahal neither the respondent nee B J 
sharer. The appellant and B were not related to exh 
other Tbe tespoudent. who was a Mabomedan,«» « 
related to the appellant or to B. 

The appellant brought a suit to enforce a right of ft* 
tmptico in respect of the sale by B to tbe respew® 1 ’ 
claiming to be entitled under a custom which he alleged w 
be prevailing in mauaa Pala Kber. The only e*idt«e' 0 
prove that the custom, which was relied upon by lb«*P^ 
lant. existed in the said maura was afforded by the dao» 
relating topre«npcion which were contained inthe«)°- 
ul-ara of 1863 and 1870. Those clauses did pto« tw 1 
prior to the partition of the maoea the custom of prt-^ 
lion existed and was in force in the maun. 

HfN that proof of a custom of pie emption e*W»f "jjj 
in force in tbe maun prior to the partition thereof ««" 
not be sufficient to entitle tbe appellant ,oatkCTK: ^" 
that it was necessary for him to show, either cm «*>* 
stroction of the wapb-ul-arr or by other evidence, "J 
custom of pee-emption which obtained in the unparto^ 
maun wcmld survive a partition of that maun in,oS< fr i 
mabab so as to give a sharer in one of the new 
right to pre-empt property in another of those 
which be was not a sharer at the date of the sale (W 
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PRE EMPTION-(CVufJ.) 

Custom oHGw.) 

UNPARTITIONED MAlZA-Cl'SlOM lS-(C~tJ.) 
Htli further lha( the appellant had failed c* prow a 
custom which would entitle him fo per ennt in ir .p,,i of 
Ibe sale in question. (Sir Jth* Kip.) (*; wb \k sinv.h 
v. AHMAD SAID KHft*. (mi) 421 A 10 

34 A. 129(1423) - 17 M L. T. 193 - 19 C W N 393 - 
13A.L.J.236 21 C. L. J. 237— 
f 1915) M W N. 581-2 L W 303- 
17 Bom. L. R. 393 28 I. C. 34 - 28 M L J 556 

-- Sunnul el.'iit,,‘M.t'H .- / *a«*-/Pa/#AW,i/: 

/nil —-Prifiral )'«ur •{, a! Kirtihtu-X.., rt r . 

Their Lordships are n< i prepared to di^nt hem th, 
view that “where a f.c-h wajjl. ul ar/ h». » 4 bun pr.oat.d 
K partition, it <l< es e< i Mlow. a , 4 n-ju,, ,.j l,* M ,**. 
ciple, that the custom nr contra, tin force |,f.„ P pj,^* 
is no longer MlmtiM or operation.“ Thr ^ion 
ino't depend upon tlv ,in,mi-tan.«-. »l ra<h in and the 
inleieiKer which may It^timatrly be drawn f,.«ir th, rvi 
sientt (19) (Sir JiimEJge.) DK.tMlai M'ch AH- 
mad Said Khan. i’19H) 421 A 10 

37 A. 129 (142)-17 M L T 193 = 19C.W N 393o 
13A L J 236 21 CL J.237- 
(1915) M W N 681 2 L W.303- 
17 Bom L R 393 28 1 . C 34 - 28 M L J 5!6 
Hindu wldow-Sale by-Rcveis oner s suit doting 
widow s lifetime to establish pte emptton right 
In respect of. 

non oi v " ,<i u i** «»p 

im right—Suit by him after her with to H t a*ide ‘ak for 

want °I necessity and to iv-uver popert** U-Mainu.ru 

oil *1~lfti luhiata. S« HINDU I aw —Widow—N vi r 

BV-RlVERSlONLH-1'KHMrilON RIGHT IN Rt'PlCl 

04 SALE. (1906) 31 1. A. 72(77 8 )* 29 A. 331 (331 9) 

Law of. 

Ba,u ,>f_( u . lom _ Contract - l.esH.ti.«. Sh 
"RF-EMPlION—I. AW UK—ORIGIN OF-lUSIS Or. 

(1914)421 A. 10(18)-37 A 129 (1401». 
““ "® ar Hindoos—.'ppli, ability to. See PRE IMP- 
riON-Uw OF-lNTRtiDl’ClION INTO INDIA U*. 

(1912) 391. A 101 (106 7)- 39 C. 916 

into /x.li.i rf—fiihr 

Hmklil, l t . 

The Mwwlnun law of pre-euiMioni* m lur.e anxmgthe 

C(1067)' * Mtt " , hjn ’P Jun '■’**"»*««* 
| ,Thel ,,r 0 f pre cmpii,! w 4 . introduced into India with 
Hie Mabomedan government. The province of Behar ua. 
“.integral part of the Mabomedan Empire, and consequent 
V 1 would not be >urpri>ing to find that in Behar the right 
j ^ t em P'"»n is enforceable iirrspectivt of the ptrvradon 
.* P^'iw concerned. In the ca* oI K*hr *«w v. 
X\> Em * mM,k (H 1 k F B ^ a F«8 Bench ( 
be High Court of Bengal gave jodkial recognition to 

Hindus of Behar (106.7). <.«/>. Amur Mi.) JADU Ul 
a *HU ir. JANKI KOER. (1912) 391. A 101 = 

39C.916.9A.L.J.625-16C W N 553 - j 
16 C. L. J. 483 -161 C.659 -11 M L.T.361- 
(1912) M. W. N. 486-14 Ben. L B 436 = 
n 23 M. L J. 28 

*t—B*iii *f—C»iUm—Cii*tr«t—b!iiU' 

iB vi,,J P communities in Briti-h India bad ! 

ongi n i„ th Mabomedin hr ^ |Q pfe enipdon ^ BJ1 

PParem y unknown in India before the time of the Mc*hul | 
5 ^ r ‘ < '"^^o.'Hmecustomsofprecmpdou grew 
ca»« iT7!^ dCpted aamg * ilb * e vomtnunrtiew. In some 
" * bMer * 10 » v iU» 8 « adopted or followed the rales j 
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PRE EMPTION— (cWrf.) 

LawoMfrurf/j 

of the Mabornedan law of pre vmption. jn ,| in ^ ^ 
k cu-K« of the, .llage follows the rale> of the MahomecLn 
U “ oi f* C ttn P“ ua - , In <*>*' caxs. where a cuMom of pre- 
empiMr each village community hasa.uMom of 
ptc emp iow which ra.h> from th, Mah.Kne.lan law ,.f p,c 
^.cnandpecJux to the village- in its provisoes a .,,1 
rts iMdrwt.. \ -udom of prernijrtion was doubt lev. in a || 
ca^es the roult of aguemewt am-m? the shatcholder.of the 
pans .Ur .rlUBr. ami ma, have been adopted in mule,, 
times and i> vdla-e. wh H h wuc firM confuted i„ n^,,, 

• irac* Right, ol pre a have in »«* p, 0 vinces been 

given by .Vet> <4 thr Inwan IxgMatuie. Kiglns ,4 pre- 
taiptso have a!~> U„ ,.e*d hj euma,, U-tWent the 
‘barer, in a vrllage. But in all can. ||„ ol, K ,i j. U, 

.. p^Mlde to prevtiM orange,, to a village- from looming 
vbaier. in the vdlage (181. (\ lf fjp.) QlGAMB IK 
, ^ n,; h t- ahuad Said Khan. (1914) 421 a lb- 
'37A 121(1401 17M L T. 193 -19C. W N 393 - 
13 A L J 236 21 C L J.237- 
'1915) M W N.581-2L. W 303 - 
1/ Bom L R 393 281 C. 34 2 8 M L J 556. 
Mabxl-VUlages comprised Id Undivided Shares 
In-Co parcenary id ccnferrlns sight of 
pre emption 


/..W i" m. uj-u oJ ,-e ;ill*,( 

>t*n,r*lo 

In a suit I* the plaintiff to e.talrW. | K( „ght of p, t - 
r«j 1 K n rn re*pM of Cttain undividv^l -ha,,, in a number 
°* v '' ^ C'wwprived in a nuhal it wav urged that theclaim 
to ccyaivrnary. on wbwh the plaintiff right of pie emption 
v.».l 0 Hd an* 0 * of the fact that the vendor a D d p,e- 
empeu wrtt jointly Iial4r fw the pajnvrni of the Govern- 
mrnt revenueav^m! on tie viU^eomprinvl in Ihemahal 
ami that that join SaUMy did wfl een-titute the co wrie 
rvaty contemplated liy the Mahometan law. U<U. that the 

argument pnw«<W m, a minr^ion of the land >,Mem 
ol Icdia and that the ^d yant Kalrility was suliicien, evi- 
deme cd co partmary to f-u~l a claim to pre-empt ( I0N 9). 
( I/e. .Imtt, Ah.) lADU Ul. S»HU JANKI KOFR 

(1912) 391. A 101 39 C 915 9 A L. J 626- 
16C W N 553 151 C 659 15C.L.J.483- 
11 M L T. 361-(1912) M W N 486- 
14 Bom LB 436-23 ML J 28. 
Mesne profits of property subject of 
- sit Mesne ritoHU-i'ii j MmoN sun. 

Psrtlal pre emption 

- h(kt rl. tpn,U i lrt*itr—fmr<l*ui. 

A '<ranger purchaser Carnot be lequiied to >ubmit to a 
partial p<e emptier,. (Sir J.*h WMt.) MUHAMMAD 

Wajid au Khan ». Puran mnch. 

(1928) 661 A 80*• 51 A 267 = 33C W N.318^ 
49C. L J. 141 = 27 A. L J. 85 - 29 L W 423- 
1929 M W. N. 220 *1141. C 601 - 
A. I. B. 1929 P. C. 58 - 56 M L.J.304. 

Stranger pureba-er not entitkcl to demand. (Si, 

M* Muhammad Wajid au Khan r. 

PURAN SINGH. (1928) 561. A. 80*61 A. 267 = 
33 C. W.N.318-49C.L J 14U27A L.JBS^ 
29 L W. 423 = 1929 M W N. 220= 114 I C.601 = 
A. IB. 1929 P. C. 68 - 56 M. L.J.304. 
Bight of. 

(Sit ah* Pre emption—Claim to.) 

Administrator of estate of person having 
—Vesting of right in. 

- Ce*Jih.*i. 

In this case the right of pre^npion which a deceased 
persco had was ueated by the Courts below as having 
vested ta an adtruntttiata of ,b« deceased’s estate on the 
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PRE EMPTION— 

Right 01 —(CoutJj 

APUINISTR VlOk OK FSIAIE OF PERSON HAVING— 

Vksiint. «ik kk.ht 

ground lhal it w.i* not 4 case of on uorxctbed upturn. but 
•in option which the dectaMnl had in his lifetime astcully 
exeici«ed. Their ! pmcwkd on the luotinp that 

the Court* were right in treating the matter (479j. 
(Vixouat Ifaldan..) SITARAM BHALRAO r. JlALT. 
HASAN SlRAJUL. (1921) 481 A. 475- 

45 B 1056(1061, 14 L W. 604 - 26 C-W N. 221 
(1922) M W. N 63- 4 D P. L B P. C. 10= 
3 Pat L T. 86=24 Boo L R 595 641 C 826- 
A I R 1923 P C 41. 

H \k of. 

- Ke.ogmllon »/ p.ir.huir', till\ 0 fflutlu; 41 -Me/t- 

jUtV tn Property in ?r,- emptor'i fahW—Depoat *•' monej 
due under. hy fv.-hi.-r Ultk u:if. to r.fam-WUk 

Jr,Mil •/m .wf /| f>> ."ft. r—F.fa t. 

The 'uit wa* t«» infoiCc j nght <*( pte oiiptioa in te»pt<*. 
of 4 four-anna* 'halt in certain profeity. The plaintiff had 
oMaitKil a tiaiofer of 4 rurprshgi mortgage binding the 
four anna» >haiv. After the salt of the »aid share the 
purchaser paid the mortgage money into Court, in accord 
ante with the prmi'iun* of the Transfer of Property Art. 
for the purpo>c of redeeming the mortgage, and the plain 
tiff look out that money. 

H<ld that live plaintiff hail not. by doing to. 1 cognised 
the title of the (wuha'er. -nd *4% not precluded from 
claiming pre emption. 

Until a dtcrw f«*r pn .mptkm *a> made ike punk^ei 
owned Ih* land .1* punh i*n, and had 4 ugh: louAem. 
The taking out of the nn.it,) I* the plaint,ff. 4. mortgage,. 
*» "Orecpgmtvon of anything mote than that and wa. quite 
ton>irtent with the 'laim to pre emp». (Sir Jr Hi,, ll'i/**.) 
BAIJNATH RAM GOkN'KA . . K.UIIHikl t’HOUDHRV. 

1 1908) 351 A 60 (661 - 35C. 402T412)-3MLT 349- 
7C.L.J.318 12 C W N 419- 
10 Bom L R 253 18M LJ 116 
DECLARATION OF—Sit |f FOR. 

- />,!„ Ji< fa 1 < 1 / 1 .-ii -Suit r-r-Mjirtjimjfa/iir- 

Sffiif, Relief A>1. S. 42. 

A mere daim to a right of p,e empti.* i» not a claim to 
any right to proper y within the meaning of S. 4? of the 
Specif Relief Art; and a claim for a ba,e declaration ol 
light to pic empt i* me the right way of averting the right 
to pic emption (2«1-1). 

The claim fur a declaration WnM necessarily require to 
lie followed by further consequential relief, if the order 
were to be effectual (2*0-1). (fard Buekmaaer.) CH»RAN 
Das r. Amir Khan. (1920) 471. A. 265- 

48 C. 110(114 5)-3 P. W. R 1921 25 C W. N. 289= 
28M.LT. 149 = 18 A. L J 1095 = 
22 Bom L R. 1370 - 561. C. 606 = 39 M L J. 195. 

- PoiKiiiou on preemption—Claim ior-Anendment 

of fl'Wit 10,11 to hi Up-Seeoud appeal—Perminihility— 
Limitation—Pla of—.kvidanee of—Amendment ka-.iur 
{fat of. 

A suit by the residents for a declaration of their right 
of pre emptier over certain land was dismbwl be the 
Court of fir>t instance and by the first appellate Court on 
the ground that such a wit would not he having regard to 
the proviso 10 S. 42 of the Specific Relief Act; and appli- 
cations made liy them for leave to amend the plaint by 
claiming possession on pre emption were also reacted by 
those Courts on the ground that the amendment would 
deprive the defendant of the plea of limitatiem. On second 
appeal the Judicial Commissioner however, allowed the 
amendment to be made, because “however defective the 
frame of the suit may be, the plaintiff's object was to pre- 


PRE EMPTION—(tW.fi) 

Right of—(Could.) 

Declaration of-Suit for-(cW.) 
empt the land; their cause of action was one and the saw 
whether they wed for possession or not.” 

//{Id that the case was one in which the plaint ought to 
be albwed to be amended, though the amendment deprived 
the defendant of the plea of limitation (262). (Lord Buh- 
■w *r.) CHARAN DAS V. AMIR KHAN. 

(1920)471. A. 265=480.110(116-7)= 
3 P W R 1921 = 25 C. W. N. 289 = 28 M. L. T. 149= 
18 A L J. 1095 = 22Bom. LB. 1370- 
561. C. 606 = 39 M L J. 196 
Delay is exercising. 

-Inference from, of election not to exercise right— 

IV-ptieiy—Conditions. See PRE EMPTION—RIGHT OF-*- 
FLECTION NOT TO EXERCISE. 

(1908) 351 A. 60-36 C. 402(411)- 
- —Rea^naUeuen of-Question ai to-Faet or fate. 

Whether or not there has been unreasonable or unneces¬ 
sary delay in nmising the right of pre emption is a question 
to Ur determined upon the facts of each particular case. (Sir 
Arthur It'll, oh.) BAIJNATH RAM GOENKA V. RAM 
PHARV CHOW pH KY. (1908) 35 1. A- 60= 

35C. 402(411)-3 M L T. 319^7 C- L J- 318- 
12 C W N. 419 = 10 Bom L R 253-18 M- L J. 116. 
——AVjfcwj Uouu or dhrrjiu of—Tried 
imdmpoi to—Bnrrul of—GratnJi. 

In a case in which the question was whether the delay i# 
exertking the right of pre emption was so unreasonable w 
unnecessary as to he fatal to the claim, the first coort heM 
that it was nee. while the High Court held that it was. 

Hdi that the ground* stated by the High Court for over- 
ruling the deciwo of the first court on that pure question ol 
fact were insu&icol. (Sir Arthur H'ihou.) BAIJNATH 
RAM GOENRA .-. KAMPHARI CHOWDHKY. 

(1908)351 A. 60--35 C 402(411)-SM. L. T.349- 
7C L J. 318=12 C. W. V 419=10 Bom. L B. 2M- 

18 M.LJ.1M- 

ElXaiON NOT TO EXERCISE. 

- /nurture of. from Jrfay in (writing it—Frofritl 

—Condition,. 

The right of pre empeioo must be exercised, and the 
claims necessary to pvt effect to it must be made, with tb* 
utmost promptitude, and any unreasonable or unnecessary 
dday i* to be construed as an election not to pre empt. (J" 
Arthur » /W) BAIJNATH RAM GOENKA r. RAMDHAW 

Chowuhkv. ^ 1908) 351. A. 60 = 35 C. 602(411)- 
3 M L T. 349 * 7 C. L 3. 318=12 C. W. V. 41«- 
10 Bom. L B. 253 =18 M L J-11& 
FORMALITIES FOR EXERCISE OF. 

Of the formalities insisted upon by the Mussolnun 
law as essential preliminaries to the assertion of the ng« 
of pre-emption, the first, technically called " the imotfdsW 
demand." should be opened bvthe preemptor orwof 
00 c on his behalf immediately on receipt of the news of 
sale; otherwise the right oFpce-emDtion falls to the pcuni 
The second formality consists in the repetition of the <* 
maud " with as little dday as possible under the art*®* 
sUDCfe, in the presence of witnesses other before the retd® 
or the vendee or on the premises (108). (Mr. .hmnr Alfa 
JADU LAL SAHU r. JANKI KOER. rfl - 

(1912) 39 L A. 101 = 39 C. 916 = 9 A. L 3. 

16 C- W. N. 653-15 C. L. J. 483=161 0-6» c 
11 M.LT. 361 -(1912) M-WJf- 6®®! 

14 Bom. L. R. 36 = 23 » 

T —Dctr of u/i m/4 referent U-Agreement of J 
Mcimedon to Hindu-Date of, treated /u dole of * 
Pcrtiti—Efmt. ... 
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PRE-EMPTION-^.) PREEMPTION' fr 

Right OHCW.) I 

formalities for exercise of -<tW7.) I PuwjcsIT^!- \ 

A and B were co-sharer* in 1*0 village. On 14 101 •to B 1 _,, '* 

executed in favour of the appellant*. who we-e H.ndus . jW " '•*' M "P f" uxItai- 

d«d ca!.ed a deed of agreement of sale, which rewtedthit £?, “ h r " ,: jU u,t ~ 
*h* appellants had agreed to purvh.i»e R\ *h„ r i- the oo ‘ p ! f ‘ Auk ";ir tUimA/r. 

villages, that they had paid a port! m of tt* nwiihiMm J ***» I* •< «► 

or the sale, and undertook (o pay fe renuindc: in iwj Z **"0* h ">« *«"» "* MfeKtia lanliupscy 

instalments, and that there was to I* a “pakba ^ f<vW - tut up the 

d«d of sale. The deed further rented that, if,/ Jdfai f "** ** ' lu ' i<in «• s IMW. \ W was 

to purchase the said share, ^should im.ne lindr retain to .T^tu “ ^ OScbl Assignee. and 

the appellants the amount received by him. cZtmZms **“* *** *» " |,J H- A bid of k*. 40,000 

ously mth that deed B wrote a letter to .4 statin-iKai be / "* T J *1* l,r “ ' ' ’ 1 ,r, 'l pitfhwr. 

h D id ^ ywldhi ‘ ihj ‘ r,0, ^^l*"t*fo.tCesuniof ZEJmfT** «■•«* 

Rs. 29,999, and that, if he (A) was desirous of nntiriM Tm ? Katoi a private < ft. < ..f a greater 

the said share for the said sum. he should awtfacfcme JJTJ'ftJr p ' 0 * rrt ' * J ' ***** «M privately fo 

for the said sum, within 2 days of |» re.tipt «f ,ha! kii, Si.! , 4 . pmofl "fWtntaiivcs the 

. * • "EM«»P*e-«¥tw was claimed. It appealed that what 


— , - 77 " —.- «• m» re.ejpt o: ttut letter 

On receipt of that letter. A taking the view that there ha<i 
been a sale, went through the ceremony, necessary to, 
“Krting his right. 

//reaffirming the High Court. that. a. ihc parties re 
presented a full sale as having taken pi are 14 |0-|Q(M 
«w date of the agreement. A was pHilicd in proretding at 
««to the ceremonies, and in treating that as the crwciil 

luiJi!*"* Sll ' B * M HHANIUOr. JlAl’l 

Hasan S| R AJUL . (1921J 18 L A 175 _ 45 B 1056 
260. W. N. 221-14 L.W.601 (1922) M W.N.63- 
4 U P. L R (P C ) 10-3Pat L T. 86- 
24 Bon L R. 595 3 $11 C 826- 
A. 1.R.1923P. C 41 

/ttinlion if fjrha—Triniftr if P,ifi,i r .Ut-FJ«t cf. 

It is with regard to the date of >aic that the quexion of 
* 77 f lh * Jnd 04 her formalities necessary lor the 
««rcne of the right of pre-emption had been performed ai 
p f Pro?« «"must be determined. Thr Transfer of 
Act, which require. rrgislratioQ. has ox altered 
oirtctly or indirectly the principk- of the Mahomcdan Uw. 
■“»« determined what was a sale for the purine of thr 
Klwnceto which the ceremonies should be per 
wired. The intention of the parties must be Imbed at in 
onenmning what system of lam was to be taken to be the 
«t«ofthe sale with reference to which the ceremonies 
*«e performed (480 I). (f'l*** f/iUim.) SlTARAM 
“MANRAO V . Jiaul Hasan Sirajcl 

(1921)481. A. 475-45 B. 1056 (10613)- 
. 14 L. W.6M-26C. W N.2X1- 

(1922) M. W. N. 63-4 U. P. L R (P. C.) 10= 

3 Pat. L. T. 86=24 Bon. L B.565- 
641. C. 826=A 1 R 1923P.C.41. 


* - * — — -n". 1 ‘si iimi nnoi 

V^’. -P-theauaion was not the prnoritj puieand 
sjmpV. hot ihe property plus arrears of rent all in one lot. 
v. that throng safe of the oropeny pure and .mplc was 
the private sale for kv 41.000. of which, admittedly the 
pbinufl. ihr peiw ilaimingthc riglu ,J preemptitm had 


H<U that the sale in ie«pr.t ,.f which the light could lie 
<lai - ? iv “* ,Ar ** w Jn > vak ’ pllilic 

awticn f 2«I| J. (/’/w.wwr /‘mmjiu.) SHEOlAKAN SlNF.H 
r. KWALM-UN N«S\. (1927)51 1 A 204 = 

19 A 367 - 29 Bon L R 877-1011. C. 368- 
AIR 1927 P C 113=4 0 W.N.513- 
(1927) M W N 441 =25 A L J 617- 
31C W N 853 - 39M L T 1C6-26L W.326- 

52 M L. J. 658 

SfRCNCEK FCKCH \SINO L.4NII IN VILLAGE. 
CVshartr in viUage-Kight of every, to pre-empt 
•franger. (Su /Am HV/ir.) \| U . WaJII) AW KHaN r. 
PlttAN SISCH. (1928)551. A 80-51 A 267- 
33C W H 318’49 C L J. 141 27 A. L J.85- 
29 L W 423 -i 1929) M W. N. 220 -1141. C. 601 - 
AIR 1929 P C 58 56 M L J. 304. 
Suit to onforM right of. 

Limitation. 

--w Limitation act of i9os, art. io. 

Nature of. 

Object primary of. Set LlMITTloN ACT OF 1908 
Arts 10.144. (1901) 2 g I. A. 218 = 24 A. 17; 

STRANOtR-PURCHASER-CO SHARERS SUIT AGaINSt! 

_ _ 1.* iwr.p.ll. -Decree for plaintiffs in-Appeal b, defendant 

r~~Observance of-Court of Ward*-Max.ager under- againsr-Abatement of. as against one of plaintiffs—Whole 
Bt*r .wJ? y, J 0n Uhalf oi ^ Weal if abates by remow of. Stt C.P.C. OF 1908 O 

ra0AL Acts-court OF Wards act of 1879. S. 40. 22. kR. 4 (J) and ii—P re-emption. 

(1912) 39 L A. 101 (107 8)«39 C- 916. (1928) 66L A. 80=61 A. 267. 

PUBLIC Sale. I-for plaintiffs in-Form and effect of- 

'*»** *—*& >* •f—BtUxmgu ^""'.nvalcU,mints seeling adj,dication on their rival 
£?rt*mmr< l iuty „ u% damas-PUmuffs not «h and wot seeking such adjudica- 

Jr* **}*'"* right of pre-emption ,» al.ap open *•-'**"**»- k. 14. 

J* 1 *. Public auction a concluded, or whether the ( 1928 ) 66 1 A - 80-61 A. 267 

Innghtof pre-empUa,, if he finds the property is- Fnmt if-PU^tif, uttiniwf r,W tUim, a *d 

BKi 1 T* '° ^ iC -*■ ^ ^ nd 10 r> '6ert and ' «*./ fir W/W^/e. tmm-nJrtg* JngZnt 
XuSm^' f " W ^W'».) SHEUBARAN SINGH a. -Pmr.kiurxnlh^ utling up nuk tUimcnJ uillut 
•sULSUIl-UH-NlSSA. (1927) 541. A. 204 - 49 A. 367 - 4 t u4it« m Wnn^DctTi! 

29Bom LB. 877= 1011.0.368= Eitct *-Di*i*U*. 
rtrwnyjf* 113 = 4 ^ M3= Wben * vefl1 to * karm >“ 1 village desire to eaercise 

62 M. L- /. 696. then shares or {ramies, they may join as plaintiffs j n a 
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PRE EMPTION—(<*//.) 

Suit to enforce right of-(iW/.) 

MKAN'Uk — riK-HV>tK —Co- SHARERS’ SUI1 

a«:ai\.m—( tVnfif.) 

»uil p«c tuip'Mi Ik- Mrangei-pjfvkj'rt. and 

may obtain in ilut >uii .1 de.i*»*. not only a* to ihcir tight 
«■' prec- npt. Iwt al«. a. to ihcti iiv.il claim* and a de*rer. 
a« provided in 0. 20. K. 14 (2) in accordance with which 
C.|. Ii pic erupting pbiniiir will be emitted in default of the 
mb'I* to ntecaip: ulwr. On the other hand, two 0 * note 
co 'lurcr* may 'imply mi- the *tran-.-r parcha*«r for pie- 


PRE EMPTION— (cVW.) 

Villages divided into thoke-Sale by owner of a 
thoke -Pre emption right in respect of. of other 
owners of thok t—,C.<Htd.) 
appellant, and the third to a peusoa not interested in the soil, 
lloido the land in the tbokes. there were the undivided 
land» of the mauza. hekl in common by the sharers of the 
different thoke*. prop.i;ionatdy totheir 'hares in the maou. 
The record-ot-ri’hu showed the divided land comprising 
each thoke. and the common land a* outside the thokes. 

I sold all hi' interest in the divided as well as the un- 


emjRiun wiibu-at a*kmg the Comt to adjudicate on their lands of mauza r to the prrdecessor in interest of 

rival claim*, and iruy obtain a decree for po*se»iun on 'he re^idenb, whereupon the appellant sued to establish 
deposting the pre-emption money in CmrL The effect of her right to preemption with regaid to the third share of 
that deciev i> to e>t.ibli*h. a* again*! the defendant the right T sotd by /. 

ofeacbof theco'haier* to preempt him and to entitle 
them to |w*ie**ion <«n denting the pre emptk* money, 
leaving them to a ljw*t their *haies and priorities among 
iheiihdve*. tlie*e being nutters in which the defendant has 
in. concern a* long .tc tl* pre emption money is xcured to 
him. {Sir /An IW 1 II 11 .) MAHOMED WaJID Al l KHAN r. 

PUR an SiNUH. (1928; 561. A 80-51 A 267* 

33 C. W. N. 318*49 0. L J. 14U27A.L J 85 » 

29 L W 423-(1929) M W N 220 -114 I. C. 601 - 
A IR 1929 P.C. 58 - 56M L.J.304 
'Pliittiift nA inking far adjnJiialim "tin, 

" w/ tfalW—lXtrii far ftmnlifi tx—Affiil from— 

AktiMiM */, UgJIHlt OH, if f/ilintlfl—Right if hi re- 
fnunUliMim,an tf-Efm rt AtfilUu dam am tktm. 

Where, in a ca*c in which two or more casharert *impl> 

*ue the stranger purelia*er for pre emption, without a*ki:.g 
the Couit to adjudicate on their rival claim*, a decree for 
posH>*n«i conditional on thrir depositing the pre emption 

money in Couit i% pa«cl in theii favour, and an appeal ----- <•<* ...... —- ... -.-. , 

preferred by the defendant from Mich decree is allowed to brothers or nephews, in the first instance, and in 
abate again*! -me of the plaintiffs-re*poodent> by reason of ,l «' 'Husal the other co-owners, would be entitled to '* 
his death pending the appeal and his legal representative* right of pre emption. In this case the plaintiff «* ** “ 
not lieing Ixought on record within the time allowed for the 
purpOM-, th- legal reprcsenlatives of the .leased ir*pcod 


HtU, on a construction of the wajib-ul-arz, that tbt ap¬ 
pellant was M entitled to the right of pre-emption. 

The wajib ul-arz confers a right of pre emption otf vf 
00 “the other owners or shareholders of the village," bot 
uoon the other owner* of the thoke." Now whether the 
thok comprised the divided land' which were recorded as 
beiong.ng to I alone, or included the undivided lands which 
were appuitenant to those divided lands, the plaintiff was 
no co-owner with /. She was not a joint tenant, nw a 
tenant in-common with him as t> the divided portion of the 
lands; if 'hewere a tmail-in common of the undivided 
Und,. that did not moke her an owner of A share in th«* 
land*. The plaintiff was not therefore an owner oft* 
thoke whkh was sold. The right of pre-emption Hi" 
favour of the tenant's own brothers and nephews. H W 
and the ow ner of the *harewere a joint undivided family, 
the brothers or nephews would be co owners and sharers; 
there might a!*o lie other ownei* of the share with tbeo. 
In such ca*e. if the sharer widied to sell his share, his own 


ent against whom the appeal has abated cannot he hound 
by the appellate decree ami are entitle I to exercise the light 
of pre emption which the tte.ree of the fin* Court establish 
ed in his favour again*! the defendant. ,Hat b. a right to 

\\AJIU ALlKHtNr-. Pukvn SlNGH. 

(1 25? 1 ; A 80 51 A. 217*53C W N 318- 
49 C L J 141*27 A L J. 85-29 L. W 423- 
(1929) M W. N. 220-1141. C 601* 
A I R 1929 P C. 58 --56 M L J 304 
Unpartltioned mauu -Custom or contract 
of pre emption In force In. 

-Survival of. after paitition of mouza. Sri PRE¬ 
EMPTION-CUSTOM oi-U npartitioned mauza - 
•US10MIN. <1914)421 A. 10=37 A 129 

Villages divided into thoke-Sale by owner of a 
thoke-Pre emption right in respect of. of other 
owners of thoke. 


own« or shareholder in the share sold, nor had she any 
interest in it. (J.r Rn-nt, Ftaink.) MUMAMU1 LaCHHO 
f. Maya Ram. '1882) 101 A. 1-6 A. 16JJ 


4 Sar. 407. 

Wajlb ul m-Entry in. relating to pre emptiw 

- CtmAruttim rf—Mirlgjgiti—Prttnftit" 

*(, €t ikartn in mmuk. ,. _ 

A wapbularz of 1863 provided as follows :-" ,n 
every co-sbaier moitgagor or mortgagee shall as such 
liberty to make transfeis. But he shan make transit” 
first in favour of his own and ekjaddi brothers and alter 
them in favour of coshartrs in the kliata and 
well as in favour of the proprietors of the village. *> 
of them take he shall be competent to make transien t 
favour of strangers. If there is a dispute regarding^ 
fereoce in consideration it shall be decided by 
This vapb-wl-arz was signed by all the sharers ano vj 
some, if not all, of the mortgagees. 

Tbe corresponding cUuse in the wajib-ul-arx of w 


was as followsIn future co-sharer mortgagor 


WnUb nUn <ont<rnng~Eft«t rf-J.net Unant - 
/ tmd in iomnwn—Right of. 

The question was whether, upon the construction of a 
^pb ul-arz. the plaintiff appellant was entitled to a right 
of pre-emption in the defendant'* thoke. The wo*ds of tbe 1 to transfer it to a stranger 

lih>ri> r»eirili iK* nn/» lai» m. 


or mod- 
make 


gag« has as act power. He shall have p>«r 
transfers first to his own and ekjaddi brothers and oW 
co-sharers in the kbata and patti as well as to prop>*" 
If none of tbe aforesaid persons takes he shall have 

.. ... - „-— -v.-a Ul IOC . to transfer it to a stranger. If there arises any wP 01 * 

wa .b-nl-arz were ‘Each sharer i* by all means at liberty regards the price being more or less it shall be deeded W 
“ h ' s And share, but first of all thu transfer a.bitratimu" . (g| 

amu'I W C t ed by h ! m ,n favout brothers HtU that it was not meant by the clauses above ** 

' f Wh0 To h* ihlrcrs ' in of *kir «0 treat mortgagees as such as sharers in the mama and 

Zh*nT V Z 1- , 'L 0 ' hfr T S ° f lhe lh0kc ’” °* l « lbf31 a ri ^ ht 10 P»«P» 

bJ-n T r dlVld f d mt0 ,hfee ,hokes ’ of 1 ^ references in the clauses 
Wwiged to /, one of the defendants, a 


above mentioned to - 

second to the ! gagors and mortgagees are obscuye- Th« 1P 
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1 PRESIDENCY BANKS ACT XI Or WHM) 

, | « 'nit prerogative mril should apple i„ a 

S&tZZTT **** J no *z* s " ^ ; o . ,bc / pi f n - u xh * ,rStl p«jw» f« in »ch - *u. 

assign his interest a> a mortgagor he should ortet i( in ibc U*4 4rf/**.w.) liANh OJ BOMBAY :• SlfLEMAN 
t instance to hi* own ur hi* ekjadd. bother and the. t„ , SOMJI. (1908; 351. A. 130-32 B 466 (476.= 
and paMi * " !o a P"*"**** ^ «»•* , 4 M L T-16 = 8 C L. J. 103 12 C W.N 825 

mauuh, and if they should refuse 10 puKha*c u hr might 10 Bom L B 636 -5 4 L J. 463 -18 M L J 355 
UNgn it to a $ 1 ,anger, and in the same way if a maug.grv 
snould wish to assign hi* mortgagees inters hi* right ,o I 
ihcn J d t* simil "'y limited (lb), (s.r J4* FJp.) 1 

Digambar Singh ahmad Said Kh an. 

(1914) 421A 10=37 A. 129(1389). 

17HIT. 193 = 19C. W N. 393-13 A LJ 236 
0 — nr “ C L J 237=(1915) M W N 581 - 
2 L. W. 303=17 Bom L R 393 281 C 34 = 

28 M L J 656 

tf , “ ,hm " 

" here the contrary it not shown, a pro*hi.* in a tapl> 

J®" ,ea,,n 8 «o pre emption should I* p,r*umed t.. Lt 
^ record of a custom (209). .«/ /WA*.) SHio 

baran Singh v. kulsuii m-nissv. 

(1927)541. A. 204 - 49 A. 367 29Bom LR877 
1011. C 368-A I B 1927 PC. 113- 
„ 4 . T , 4 OWN 543- (1927) M W N 444“ 

25A.L J. 617-31C. W N 9M-38ML T 166 


SktnUJa +i ../ ,, C „Ur of 

tkjrt-k.Ua, j*J tab*g .>/ W ixfuth tkatiem- 
K, : \l .7. iMi/itiJ—Snii on link jk^uti 

•ifll—lXtw t 4 Mnk,*(p*al,itJ n;)H-P"pn,1y. 

The rc«{xo'<nt wa* a h<*.!rr uf uk -hare in the Bank of 
Kxnbay. one of the Bank. mcurp4at„| in |X7b I* the 
Pre»*W»cy Rank* Ait. I»7b. ||, *«,| the Hank for a 
declaration that he wa* entitled at all retwiuble time- to 
the register ol share holders of the Hank ami copy 
and take euracts from the said regime, and for an order 
that the Bank «lo give him *«ch inspection ami allow such 
«fee> and extract*. 

Ihe High («rt. by its decree, deviated expressly that 
the rrsp-enlent. a* long as he was a share bolder of the 
hank, was entitled at all rratnraUr time* to inspect the 
lepstci of diaie h.liter* of the Hank. ami locnp)- and take 
extra,!* from the *aid rrgi*tr f . and then prmmicd to orilci 
. w. n KW-OSM iiT. 1»- «*» HaiAiln pie *« b in*pntion and do allow the 

26 L W 326 - 52 M LJ 658 ' «**pwd«i. f *' he .a* a duie holder of the Hank, 

- R««rd 9 / {llUm . JU . 10 i "P ir ; »6 «!*t* from ilie register, anti then 

■ftl Praia, mthm,nt. ' ’ I ,|V 1 " k f " ,rn P**'*"^"**WIBpOldMttfcm| 

In a nit brouoht to e*taUi*h a J l - -» --■ , he na* a shxie b«ldtr <4iht B.i|r. fnm having access 

Stiff's claim was based on the naiuSl JohU 1* ■ * * ,0 ,hc "**« l '« ,hf P“'P^ 

P?" of the document wa* to he found k paranaoh 14 CS • u S ***?** ?" 7 ,hc l,ank - 
Chapter If which -a, headed thm- 'MutuJl St^ til' ,,f S U R ** inrf f,w " {U 
W shartn, based on cuslom o, 1. . V' ^ «• the memkis of the 

Sraph 14 wa, headed "cu-tom SI iw tX riStt ol ***' * ‘s "Tl'.' ^ “ Uf* U( *"‘ ,ht 

«h»t to a ^a^in'^/w 1 fo,r ' ^ ^ ’ n ,f<f,rn< ' 10 ^hmattm. «» 

terms O! the najio ul at/ *m 1 j Mporatian. On the evidence in ihe ran- it »,«,u.r ik.i 
*“ f ^ ar regarding the existence of the Cnslun of ^ ic^ndmi had no spwial inteuM in ajiv f the ,tt n 
in the m*b/, .0 which it ,elated ! ^ pm *' ,n an > of ,hf n ' a,, «‘ 

fv'J *° fd * "paitkular contracts” in the heading -f 
11 ‘he wajil. ul arx seem to have Migge*ted the 
*£"**(* « ha ‘ paragraph 14 gave c»pre**ioo to a 
bt ‘*««n the co-jhaters which came to an end 
JjZ 1 ? •V UemW ‘- The Subordinate Judge upheld 

?« plea, but the High Court overrvie.1 i*. and the ob^ 

2 has m been seriously prevail before this Board. (.Ve. 

™" r *•) Mathura PRASAD:-. SMFIKH MlHVH- 
MAD ' (1912)1710.844 17CWN 981 

^EROOATIVE 

Sft CROWN-pREROGATIVt 

p EE8lDENCY BANKS ACT XI OF 1876. 

fkr 7uu rtMd,r ° f B4*k-lKift:tim9f ttpUtr •( 
eT • and '**"* •** '*•'*<“ tktnirm- 

OfaiHit Bank le enftret nfkt of-Satire of-Pmri- 
Wi'ttulatmi tram of rrtufm. 

Hr ill ''****«" **» » holder of one share in the Bank of 
JW; one of the Banb incorporated in 1876 by the 
Art , n s?i a,Jte of ,hat J ear ^titled the Presidency Banks 
Wm'ilur, Hl *”* ,h * Ba" k fw a declaration that he 
*« all readable time to inspect the register <4 
of the Bank and copy and take extracts from 
himmi r ' iU ' frJndf0ran0fder *hat the Bank do gi»t 
oTjh‘Mpcctt 1 and allow sach eopie and extract, 
la Its fc—T* ,lie wit WM in ,n * ,h in iB °a ,ore - 'hough not 
*' W®! of the character of an applkatic* lot 


he complained of.o. -nj inttiet other than, or different 
(r^n. that of each mcmlm id the corporation, and that he 
had no ikimte right o, clyci of hi* own to aid « serve in 
asking fur inspection of the register, or tight Or object 
which the tegister would illustrate; l»i that, •« the contra- 
ry. his object was to oixain the MpKtion in «der to com- 
muoKate with the shate bddei. with the view 0 /snuring 
tbeir help in Uinging about an improvement in the ad- 
ministration of the Corporation's affairs. 

HtU that the rapovteM was not in law entitled to the 
extended right to which the decree of the High Court 
declared him to be entitled, and th.it he was not al*o entitled 
to a limited and ouaU6ed right, as it was never put forward 
or insisted on. Wore action brought, or any claim ba*don 
it ever refund. {LmJ Mb* m».) Hank 01 BOMBAY 
SULEMAM SOMJI. (1908) 351. A 130= 

32 B 466 (478 J - 4 M. L T. 16 = 8 C. L J. 103 - 
12C. W.N 826 = 10 Bom. L B 636= 
5A LJ. 463 = 18 M L. J. 355. 

PRESIDENCY TOWNS INSOLVENCY ACT III 
OF 1909 

Ss. 17.2.62-Hindu Joint family. 

- fatbi—AJiiJuatio* of—Joimt famfy property 

if wrf; 1 * output tf mi oh of. 

It was not the intention of the Presidency Towns Lisol- 
veiKj Act III of 1909 that on the insolvency of a father the 
pint property of his family should at once vest in the Official 
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PRESIDENCY TOWNS INSOLVENCY ACT m OP 

Ss 17.2.52—Hindu joint family-(CW.) 

I fender for the purpxs of immorality. Their Lordships do 
A.t or in mh: other way that pr perty mar in a pro- ' not intend to say one word which might have the eflect of 
»* be nude anfelfc for pajM of the father's just daubing and raising doobts as to decisions under S. 


A.I.R 1925 P. C. 18=841.0.883= 
47 M L. J. 857. 

- Firm of—Adjudication of, or of fathtr mompr tf 

irm—Efrtl of, on minor tons fart non of firm. 

If a joint Hindu family governed by the law of the 
Mithak'hara could be treated as a firm carrjing 00 its btt- 


PRESIDENCY TOWNS INSOLVENCY ACT III OP 

1909— (Could.) 

Ss 17.2 52-Hiudu joint family -(Could.) 

At'igm.v. It may be that under the prorivMMs of S. 52 of 
that 

per case 1 * nude available tor payment of the father's just daubing and raising doubts as to decisions under S. 266 
ilelxs; but it 1 , quite a different thing to say that by virtue of C. P. C. of 1882. or under S. 60 of C.P.C. of 1908 (301 
of his MDObcary ul-me it rots in the .Wignee. and no sach (Sir Jokn Ed ft.) Sat NaRAIN v. BehaRI LaU 
protixon »houM l»- read into the Act 39). (1924) 52 LA. 22 ■ 6 Lah. 1=(1925) M. W. N. 1 = 

H istraetha - hci of 1W provide, that on t 23 A. L J. 85~6 L. R. P. C. 1=21 L W. 375= 

the nuking ot an or,lcr of a.l,.:L,ation " the property of 27 Bom. L R. 135=29 C. W. N. 797=26 P. L B 81= 
the insolvent" shall vot in the Odkial Assignee and shad 
Iveconrt divisible among h'u creditor*. ami that by S. 2 
"property’' is defined as including any property over which 
any person has a deposing pmei which he may exetcr* 
for hi' own lienrfit; am! it may b* said that a Hindu 
father's power 10 sell the >wnt property and apply the pro¬ 
ceeds to the payment of hi« debts is such a power. But the! ness in partnership an order adjudicating the father who 
definitions in S. 2 are only to apply -unless there is some- managed the >**!*,. or even an order adjudging the firm 
thing repugnant in lire subject or context; and it is there- insolvent could not be made under the Presidency Towns 
fore necessary t.» consider the effect of the definition of Insolvency Act III of 1909 even if the firm consist sdely 
"property" contained m ihat section in relation to the sub- of a Hindu father and his two minor sons, which would 
jrct maner which is being dealt with and the other secikfts aflect the interests of a minor who happened to be a put- 
of the Act. Now, as to the subject-mauer-namety. the ner in the firm (27). (Sir Join Ed#.) Sat NARAIN r. 
joint property of an undivided Hindu family—it is certainly BEHARI Lst (1924) 52IA. 22=6 Lab 1- 

..... (1925) M.W.N. 1 -23 A.LJ. 85 =6 l.R. P.C. 1* 

21 LW. 375 " 27 Bom. L B. 135 -29 C.WN. 797“ 
26 P LR 81-A I B. 1925 P.C. 18=841.C 883- 

47M.LJ.867. 

. 8. 22. 

"".'r* hi ' TfctUkB'. — 

**"!* t » « * I ***K. t* ! Ml. 

lubl ' 10 k Under S. 22 of the Pnvclcncj Torn IlBehtKJ Aft «* 
satisfied out of that pn-prrty; and S. 2 vein, to contemplate High Court has power to Moo insolvency prcceedings i» 

?he I AmJ if ,ha ‘ Cog,, • and *» m “ e «bat inXl 

tb olaur mrtoai O the Act (S. 52.23. /6) are examined, pnxecdmgc against the same debtor commenced prttta* 

J? ,he '">lWnct Court should go on there. Where owing to 

fl(S5 i W V 1 oe l , A ? ' 6 1* w not proceedings which were in the best interest of the 

n?w ta t a w “»c w n wI * ,ht *■ IW11 ““fi 

26 P L B. 81-A IB. 1925 P C. 18 = 

841. C 883 = 47 M I* J. 857 

- haiku-Ad,uduotuu af-Proftrty mtiuy in 

Ain put by ream of-QutHiou at to-Dtaiioni mdtr 
.7. 266 of Code of 1882 and S. <0 of Cod. of 
/ nafifl icabil ily of. 


a startling proportion that the insolvency of one member of 
the family should »f itself and immediately take from the 
other male members of the family their intemts in the joint 
property and from the female member* their right to main- 
tenancc and transfer the whole estate to an assignee of the 
insolvent 
power m 

conditional on hi' 
satisfied out of tl 
an absolute and 


jurisdiction should 1* exettised by the High Coart, •[« 
learned Judge exercising the Insolvency Jurisdktke « « 
High Court, however, held that the proceedings before hi® 
'boold go on unhampered by the prcceedinp in the Di## 
Court and his decision was confirmed oo app»* 
1908 — 4 dd that the matter was one entirely in the discretion« 
the Courts hetow, and that under the circumstances of t* 


The question what is the right or interest which an Oft- . case, that discretion ought not to be interfered with. (J^ 
cial Assignee acquires under the Presidency Towns Insol-' f/oldcnt.) SaSTI KlNKAP BaNER)EE ». HOttg; 

Vftttrv A.t III r.f l<ykk .L. l.V » ■ . . . • m T T> 11711 ^ 


vency Act HI of 1909 in the pint and unpartiiiooed 

immovable property of a Hindu joint family governed by 
the law of the Miltaltshara c«. and solely by virtue of an I 
adjudKation by a High Court that ooeof the co-parceners 
of the joint property is insolvent must be decided ca the 
wording of that Act, and on that Act alone. Cases which l 

&&£&%£ « °' D,SA,iCE - s - sm 

* •* S - M 0 c. p. C. oi C0DE - S ' ,^) 41 1 *. 149=41 0. IWItf* 

PRESS ACT I OP 1910. 


DAS CHOCENMULL (1927) 29 Bon. L. B. J*"* 
46 C. L. J. 57=31 C. W. N. 1002 - S9 M- L. T. W 
(1927) M W. N. 517=26 L W. 717=1011.0-1“ 
A. I. B 1927 P. C 162 -53 M. L J- 
S. 66. 

Preference. Stt SINGAPORE BANE- 


1882. or under S. 60 of C. P. C. of 1908, is a sale by a 
Court in execution of a decree which until the contrary is 
shown can be executed against the property which has been 
attached. When the decree which was executed was made 
-n a suit to which the sons were not parties and the prooer- 
ty sold was the joint property of the father and the soo, the 
safe was good on the principle of Hindu Law that it is the 
pious duty of a Hindu son to pay his father’s debts unless 
it is shown that the debt in respect of which the decree was 
made was contracted by the father to the knowledge of the 


Ultra vires orlntra vires of Indian Leglike 

- Stt Under this act-S. 22. 

(1919)461. A. 176=4SM.146( 160> 
S 3 ( 1). Proviso - Security-Dispensation of~ 

Cancellation of. 

- Jttdi.iol or administrate act. 

The art of the Magistrate In cancelling the • 

security is not a judicial act, but one done id ^ tXts0X 
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PRESS ACT I of 1910—(CWJ.) PRESS ACT I OF 2910—<' ,.,m 

mre.) BiSANT 9 ADVOCATE CtNEkAL o» \] ,i )K ,, I . .. .. . 

(1919)46LA. 176-43M. 146(168)-23C WN ^ bJ U 1 w ‘ |g, °- h n " ! ** 
17A. LJ. 925 - 26M. L T. 408 10 LW S ^***»«*■the 

21 Bom. L. R 867- (1919) M W V 655 *?"*! “ mk ' ,h > «*» miI>. S.(i;„f 

_ _Cr^L. J. 593- 52 1 C 209-^WM A^t^ u 

JZtt*****'* Uf Iu! m 230 WN98 6 91 17A 6 W 5-25 -6M Li‘£' 


the necewary con^uence of *hkh -ill brik.t 
«oimy will luvc to be depo*ited accenting to the amount 
^teupoo fixed by him «itbin the limit, pcex.ibeJ a, ».4i 
be done in normal coune o« the fi„t making ofa ddx- 
rJj"; MUl""'). BeSaNT #. ADVOClll 

C 4T Jf (1919) * 61 A176 < I 8 7 9; 

43 M 146 (166)-23 C. W. N. 986 17 A L J 925 - 

„® 6 t M - !»• T. 408 -10 L W. 151 = 21 Bom L B 367- 
(1919; M. W. N. 655-20 Cr. L J. 593 52 1. C 209 - 

37 M. L J 139 

di» ,r c ? UH,lr , 

'"l "in—tgut m . 


37 M. L. J. 139. 

124 *■**«»■ 

J»«l | *tal» on tie ua«iio,tkn of S. I24..V of the Penal 
£"*J" *"•»*ji» e to*ini, the ion>tfu<- 

'* S * * ' 4 ,W Ail. (ZW IWimtrA Jji. 
SAM ?. AliVuCAlL-Gl XlKAL Ol MADKAS. 

11919; 461 A 176 191 Si 43 M ufinfilt- 
23 C. W. N. 986 17 A L J. 928 - 26 M. L V*408 * 
.. .. 154 -21 Bom L R 867- 


w. ..' BU J --a -Zt> M. L. T. 408 o 

The arwIUtion of the di.penvatioo of the moa.ut 88 *. ,<*,*, u w *1 J? L lB W , J? 1 ‘ 21 Buffl L R 867 - 

wb-SjD PrwUof S. 3 of Act | of 1910. i,2SH W) W N 555 521 **» 20Cr. L. J. 593- 

MndemnatMa. in which ca>e jiutke requires that ike pntoa I f 37M L J.139. 

0 be condemned should be hejid fir.t. The order of the S)u\m. :»A« — Cm- 

Mi|ht ,,ic cancHlinfi the dj,potion it therefore not tad *V*t\) u f "~ Lj 7‘ tT,f - 

?" ° t ’^ un "> ■“ F'™ «-> the part, .. *' m J : " < ; t nu l U "*«** *0 - '.L« <e KCtion of Hi* 

n«tcdbeforert<umade. tbo« 6 h the MagjMrate w,«l Mj ^> ' »“a, to>ho* that the attack .* 

Rife "P®**** ^ be gave that oppetooity. {Ufd *15 7* U ^' MX 4 "'' ^ lt * '•WW i‘ 
^'lerr). BESm ADYUCAU-GiNEKaL 0» Mad “'" c h ^ it ma7«• 

(1919) 46 I. A 176 - 43 AT <** «**»«ano». Uot. t«rn *{Kf< Ibc uiima.v ,J.U« 


S5S TV« ,C, ”' ) ' ,f hc «*** ,h4 ‘ (M «•' “"let, the lanpapr i, 

JJ'/Wr). BESm ». ADVUCA1 E>GeNEHaL OF M.tO- W ^ PMOMk may „ 

MO tD »r Ji 919 ' 46 1* A. 176-43 M. 146(158)- ‘‘f*c»m .here the primary oM* 
O 0. W. N. 988«17 A. L. J. 925 - 26 M. L T. 408 X* ‘ rp, ?' ,c i,u ‘ k ■!« a M-itm. ur,k~ . are it taken 
(umit « . 10 L. W. 461« 21 Boa. L. R. 867- “ ^'*7' *** 10 mkc . a *«■ M a 
(1919)M. W. K. 666 - 20 Cr L. J. 593 621 C. 209- V '“"'W 'mput Jll( .n U p.n the ,h„ Jhkh 
_ . 37 M. L J 13$ 2*2*J ™ «•* H>U« into practice. 

SgsSr*"" - - * 

8- 3. Act I of 1910. cancelling the di'jeti- tfj? pUci '’ "* 

&*jgfciwi‘T g»w g “““■ r - 

'• ,,,UM 23C 

23 p w w (1919) 46 I. A. 176 =43 M. 146 159). * C W - I,M8 ' i *.$ ?5 ., 2 ® M ^ T - 40 »- 

»0.W N.986.17A.L J.926.26M L.T.406- ,9,9 M w « 5^ rV on? H 

(19i9) M w W 10L. W. 451»21 Bom ‘L B 867 - Mi c -209 - 20Cr.L J. 533- 

19) M - W - N. 656 - 20 Cr. L. J. 693 521. C. 209 37 **• L. J. 139. 

_ 37 M. L J 139. s - 4(1;-Article* whether offending against. 

S. 22-^V / ‘ •( - Dtaiitm »f Imiivi C.url 4 ,»- Pm,C^a/, i n . 


eten, a Criminal ^ GfXERAL Of MADM& * ' " ^ V0CA ^‘ 

£?JZ 

*nl u A 1 3: “ wN »■«“»”*.t?. Si: 

J. 693 521. C. 209 - „ , 37M.L.J.139. 

37 M. L J 139. s - 4 (1/-Article* whether oflendlng against. 

i afiii*it-r*irr >f~ - Dm mm *( tmdim C*mrt * 1 1»- PritjCimmirs »*. 

•trftrmt utik. 


If the «.a1- »... •trltrtmt vttk. 

Pforbo of the fju B J 3 - »«. (I) Who* the H-gh Oort Wd that certain ani.ler i„ a 

A « 0f , l9l °- ««fc« 'be ne*^per off,nded again*. .heproG-rcof S. 4. iu b. S “ n 
b** mid* U ?! y . e,e a J° d,tU onfcf - « *«hl hare of the Indian hew An. 1710. and. «« appeal .heir 1 

^tSmb: ,hbCi ; i,o,ofhhc r ftl, ^ ** * ^ JC’iSS!; 

friSiis sj ^ -'bJ Se d 

S5aV° S3 *dl£*V *fte in: lined' to'olo^t roe £ 

C ^lkAL OF ^ BESAttT » ADVrCATT- ruUral w*Wn 7 of (he ««d, diSerail,. to interfere d 

or MApm (1919) 461 A. 176= .he conduces armed at by the coon in India 

Their Uedship. added that, for the pa.p^ 0 f comider- 
^ >»'«««, to e*.,te. but the fad -hethe, the 

Mi rtb . fa 


W ian M.. Jr 191 401 A 1,0 = '* « by the court in India 

B * vS a "'“ : 
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PRESS ACT I OF 1010 -{Cmti., *RBSUMPTION-(CW/) 

S 4 1) Articles whether ©Sending against-< Cti.) ing to his interest (154j. (Sir Ritktri Cmk.) GOKUL- 
rn<l III- ankle*. hail !*ttci means of judging taem than DASS Gop.aLDOSS r. R 4MBUX SEOCHAND 
their l.ocd*h'P' in England. (L»J Phillmm). BeSaN't f. (1881) 111. A 126 = 10 C-1035 (1046)=5 Sar 

23 r W NWi,? X 7 J PKISCIPAL AND AGEM-AGINT-DUH 

23 C " N UJ w 15 ! 2 , Bom L R 867 * ° F ' (1919; 461 A. 279 (281) = 47 C. 280(288! 

<1919) M W. N 555 521 C. 209 - 20Cr. L J. 593- *f-F*rttH.uttiJtntt. 

37 M L J 139 . °^ c ° P“ r ' um P‘ lon ' "1 fact as evidence will uij 

with tarying circumstances, and cannot well be fixed ty 
S 4/1) (c). (Sir Jamo Ccivilr). ASHRUFOOD DOWUH 

- (httlum, 10 K M» J,r,J nitr. AHUED HOSSIIU r. HVDER Hl'SSEIN KHAN. 

In SVMMt the question under CL<r) ofS.4.1* (1866) 11 M I A 94 (116)-7 W.R.PCI 5 

S. 1. of the he« Act. 1910. cones to thk are the judges 1 Suth 659 *-2 Sar 223 R & J's No. 5(OodkX 

such a* in fact to exiik. •* do they di«lo* an attempt -FaMvood-Iniioductiuu into cueof-Ptts»jticu 

(wchkh implies intrntion) to eicite hatred, contempt, m adverse fiom. Sff LITIGATION—FALSEHOOD 

“■ ! l ; ft ‘" <N . ,h " I (; ' Urnn ; fn,0, 1 “/ <*** « - Ou, m.mUr vf'ltu W.«in t fr t fa,i»<l,M< 

t.o., of lih Majot) » «l>jKt»» In.ha And in edging the * vmttrot-lmmtrtlHj tf-Proxmflim tf-ftr 
question of intent the publisher must be deemed to intend p, lf 

that which i» the natural result of the words used having Hvough the p,afe»ion of a public native soacstmbi* 
agar, . among otlw thing, to the cfanCta ;.nd dc-c.ip- 4 profr^ in India which is followed by wonenof chine 
"on of.hat part of the putfc who are to he expected to lff . * * by no means a .ratable preemption that a my 
7^e rev» BlSAJ4Tf.Al.VO. ,,«g gi,U member of such a company. sKookl t« in her 

(1919)461 A MI st.At M UR,inIV I *** p ,( (> M ). (Sir RuUriKM" 

23 C w v 2i n * 6 ! 9 r ^ o C M U T W|SEr ^NDI'LOONISSA CHOWDRANEE. 

C. W. N. 986 17 A. L J. 925 - 26 M L T. 408 (1867) 11 M I. A 177-7 W. B. P- C. 13* 

10 L. W. 451 *21 Bom. L R 867 3 1 Suth 667 »2 Sar. 20 

(1919) M W N. 555 - 521 C.209 - 20CrLJ 593 - _ r , v , . u .Lj 

37 M L J 139 ——Grant--Validity of-Prestimpion of. from lapse« 
„ , , , time and apparent lawful possession under grant—Proprifl 

S 4 (1) (c) and Expl II-Penal Code-Ss 124 A 4 -Death of original parties to transact^-Absence oft"' 
163 A. dmceof circumstances under which original grant made- 

- -St“ft j*J tftti •f—CtmpiriiHi rw St, Hindu Uw-keligious endowment-Shimu 

The balancing of impetant political unsider at wvs which OF—1‘KUPEKTV or ENDOWMENT-PERMANENT U»* 
is effected by adding Explanation II to the enacting words W-VaUNTT-PRESUMPTION. , , 

round in the earlier part of S.4. scb-S.(l) of the Indian (1921)491. A 51 (59)-46 B 481(488). 

Press Act. 1910. has its analogy in S». 124-A and 153 A of --Judicial order-AmSiguiiy in-Validity of-Pm*" 

the Penal lode. Hie language is pmisdy the »ame ption in fav<«r of. Stt COURT-ORDER OF-AMIICIT 
but there a the same delicate lulancing of two implant TV IN. (1900) 281. A 28 (33)- 23 A- 220 (22«> 
puMic considerations; the undesiraliility of anything ten- 1 _u .i c,.(l) CRANT- 

itVmiSl^X 0 ' "t lx, r lost grant—Presumption of and (2) possissiox- 

icfuim In^khLKT 7 ^ **' “**"**' fw 10X0 POSSESSION-LAWFUL ORIGIN. 

;*L '££1 - w—n-1*. 1 ^.IfLSSSS 

miml attaching more weight to the consideraikm of freedom 1 L^ GR ANT—PRESUMfTION OF AND (2) POSS 
>4 argument, and the <4her to the preservation of law a-d “ L ° XC POSSESSION-LAWFUl. ORIGIN. 

order or of harmony. (Lc>4 Pkillirntn) HfSvnt f -OWigatincs old and perfected—Discharge o.^ ^ 

ADV0C ATE General of Madras. g*io«» new and imperfect—Perfecting of—Alt 

(1919) 461. A. 176(194 51-43 M 146(163;-- k>, “P r ®***ptit* in case of. Stt executor—lk 
23 C. W. N. 986 = 17 A L. J. 925=26 M L T 408- -GIFTS INCHOATF BV EXECUTOR TO. ^ 

, 10 LW 451 =21 Bom L R 867- (1928)330. W. 

(1919) M. W N. 555 -20Cr. L J. 593 = 521 C.209= -Odium iM-V "*** 

37 M. L J. 139 Presumptions, even in cdtum t^iatoris, havf rti. ^ 
S. 22 . bmits. They must not he conjectures, nor 

1 sm u w E pWAWf if« 

Besantp. AdvocatkGeNeral of Madras. 2 Suth. 190^2Sar-^ 

23c W N 986M7 A T 1 J 46 J ,60)= 1 -Ofecial Act»-Replarityof-Presumptioo 

C W> N - T w ^ M r L I 405= »» REGULATION^RESISTINC PROCESS 
(1919) M W. N. 555- 20 Cr L ?Jg& ? JgZ ™ XI 0F ^AmCHMENT^ l ^ ^ 0 

nnrinr , 37M.LJ.139. - stt C.P.C. OF 1908-0. 21. R- 6(a). ,«n 

PRESUMPTION. ,1872) 14 M- 1 A Jfffi 

- Artinr in am af .. « --&V BURMA REGISTRATION HEGULAHON L 

mSStSlSiSZ Lr^r 1 225 “ w io; —* ica»2ffi«SU «■ 

ways, shall be assumed to hare acted accord- .-EVIDENCE ACT-S. 114, 
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_^ _ PBLVdPAL AND AGENT-AGENCY -(Cot//) 

12££?Jz£ ^<S£'SS. e £> T" "^ u * 

PONENT-OPPUSINCCaSEOF. II.V Q L0 * P0 *\1M-IJD. 9. MlkZA MAHOJItD 


...I.. ““ inuilt-nKTI—UP- 

ponent—Opposing case of. 

——-Pc6>e>Mun— Constructive police--Preemption 
Of. in favour of (repair. Set POSSESSION-TRESPASSER 
—CONSTRUCTIVE POSSESSION IN FAVOUR OF. 


ALLV - (1878)51. A 130 - 4 C. 116(123)= 

3Sat.622-3Suth.525. 

77 II tradr— 


131 RUVIM t n»st»|UN IN FAVOUR OF. -«,*/./* A,,. 

•P(^es.ion-Longpo«ev»ion-Presump(ion in favour J/ £'£ 

« Possession-long possession- • u, »* rfn an 


-- —-« IA>ikll 

of. Ac Possession- lAJNG POSSESSION. ‘ „ u, *? n h-' given ain «r«i>ion to Ihc terms 

-Precedent-Absence of. in case of common ITL*"?"' in many tr^lr,—particularly, fo, 

rence-Proumpiion from. $* KiCHT OF SUT-M mZEZ /“ J?,'/' * R m ii 

SUMPTION AS TO. (1876) 41 A 23(50,- "*L, l , 1 Jlou , nn 5 •*>«. «* «*o under an 

2C 233(2601) ! " ' un,rt! -* kf : «•*» * i*»* «o find a 

if ^can^aSSf^ ^ 

_, BIkl . . _ . 2 Sar. 139 Oajra-i by asking loo much. (AW PUIIimtrt) 

Right of vuil—Presumption as to-Piecfclml - » »« PRUDHOVJMK A Co. kHamKL AND IfoklEV 
Abvence of-Preumpuoo from-Caveof comm-* «<„. I-IO- ( 1925) 49 M 1 = 88 1. C- 307 -** 

'we. Stt rich r of suit—Presumption as to. a I R MSP.C.161U63 L R 6A PC 123 

(1876,41. A23(50).2 C 233(2601)., •A.i'.o.lW. 

‘—Title-l)«umeniJof-Pov^Moopr«eediiif.-Nui PRINCIPAL AND AGENT-AGENT 
P'afcction in—Presumption against their genuinet**. Iron. 

Stt Title-Documentsof-Ginuinenessof. account. 

(1865) 10 M. I. A 165 (175 6) ADVUSt INTIREST IN SUBJECT-MATTER OF ACtNCV 
—-Tllk-Old «k, Wpt «, W b, ..km* A ^“"«'»• 

rwwmpdow lo explain rfcwb udgnllm nSdi.j- JJ2S5™ 2' 

*"”« r« Tiru-AxatKi thus tic. « nm,m >u * u * 


* •» »»»«'• 

■p-Tule-Party having-P«A»e»i*i with-pmumptioo 
01, title—Party hasing-possission with. 

" Tropavber—Construilive potation in fa.onr ot- 
ntvtmption of. Stt POS$ESSION-TRESPASSER-CON 
STRUCTIVE POSSESSION IN FAVOUR OF. 

— Zemindarjr—property within ambit of-ZenundaA 
5f * 'o-Pre^mption in favour of. Stt Zemindar- 1 
^MINDAKY-PROPERTY WITHIN AMBIT Of. 

PRIMOGENITURE. 

" CUtitt tf—bntrt fnmjft'itirt— Pnnmit, ,f 
‘•Wt-PnmtpM'rt i T . 

Tnat Ike wu descended by custom to a single heir is 
>t>c common case of both parties. The District Judge b of 
«Ptoion that it dessenJeJ by primogeniture not hoeai 
‘ he only alternative to lineal primogeniture is pnnrcgeniurc 
J proaimtty ol degree (167). (Ltfd HMtmu.) MUH .M- 
Ali Khan *. Saruak Husain Khan. 

UW8)25 L A. 161=26 0. 81 (90)- 2 C. W N. 737 * 
__ 7 8ar 432 

"“--Meaning of. in Crown grant. Stt Crown-Gram 

by-Hrimoceniturein. 

(1910) 37 1 A. 168 (178.181J-32 A. 599 (607. 610) 

if defer — P '< *J/e*itn rt if-Efmtiu, 

* Vitmitf—tJdt, , H I IIU , tu if—Prtftrtmtt #/. 

wtiere primogeniture by proiinuty of degree a ihe 
SSL °*.*?**} 4roo °8 ,ho * i,f equal in pvoiimiry. 
u '7'‘ n kfte “«® ^ preferred (167). {Ud //M**.) 
JUHAUHAD IMAM A LI KHAN r. SaRIMR HUSUN 
MIAN. (1898) 251. A. 161 = 26 C. 81(90) = 

2 C. W. N- 737 -* 7 8ar. 432 
PRINCIPAL AND AGENT -AGENOT. 

'"•* l**-Atmy It t ,«urt-Wcrk,nt 
Kr! %ni,T ltU *- A t'"r l*r-DuU«<litn. 

«o procure a lease of a forest is a totally 
rent lh “! ,roo agency to work the forest under the 


ADURM INTEREST IN SUBjlf T M UTER OF AGENCY 
—amer i ion of. 

AUTHORITY OF. 

— 

Business condocied bv-accounis of. 

BUV ER-DlSI INCHON. 

Commission agent. 

t UMMISS40N PAYABLE 10-PKOFIJSAS SHOWN IN 

emplover's books—Percentage on-provision 

Compromise by. 

CONTRACI BY. 

DEL CREDERE acent. 

Ot«T» 0»-FAl1HFUL DISCHARGE OF. 

Government. 

Indico seeks—punch ase of-Agent for. 

Iaian 10. 

MaRALDAK—INVESTMFTVT BV. 

Mortgage unauihorized nv. 

Moiokcar Trade-agent in. 

NaTIUKOITAI CHETflfS. 

NEGOTIABLE INSTRUMENT BV. 

NOIKE TO. 

Payment io. ok to Principal—Evidence. 

Principal-Suit FOR MONEY DUE ON ACCOUNT 

against—joinder of agent as defendant in. 
Property entrusted to. 

PURCHASE BV. 

PURDANASHIN—DCCD SECURED BV AGENT FROM 

Railway passencer-agent of. 

Remuneration OF-pRisapAL’s liability fqr- 

REPllHATION OF. 

S CONTRACT FOR M * SU> AC,U,<rD B ' THlKD PART Y~ 
SALE DEED BY—COVENANTS IN. 

Setoff. 

Subagent. 

Suit by. 

Trust defd-Trustee unoer. with pjwpr of 

SALE ON CONSENT IN WRm.NC OPCO-ADJUTOR 
UNDlSOOSEt. PRINCIPAL 
Wrongful acts of. 
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PRINCIPAL AND AGENT—AGENT—(tWd. - 
Account. 

i.iarhmy <»\—Dispkooi or. 

- Item* e/a lined a gain/ agent appearing in a.eomntt 

of an,lker agent —/). ifr.s'i If —Condition. 

In a>uit |ik an acomiK l>y a pin* i|>.tl again*! h.« iWwan 
« agent, A,/./ ih.il the f.»t that -.nr -4 ihe item. appear¬ 
ing ill tin "I ihr k-fendunt aK* appeared in the 

accroni* Iwiwwn ik pl-untirt and an-eber agrtU of hi* 
•tiling 'he* lh.it the plaintiff «j> «Li.nnj ifc*.* sum* 
a-.iin't I-ah. T<» 'he* that, it ViaiM he necessary to 
<!«-pcr inl-i the »VflOnt>. an*I t» find ihat the plaintiB i> 
ttyinU to get Ik benefit «i the same charge twke o\er by 
writing it oil again*! a different set of (fixhaigr> in each 
ca«(l-*l). (L-rJ Z/.M-nv.) HURRONATH k«>\ B.UIA- 
liOOR y. KRISHNA CtlOMAR BUKSHI. 

0886 13 IA 123-14 C.147 (156 7)-4 Sar 751. 
iJARiurv io hinder—Proof of. 

- ZlrjwiH£ and expending pZaintitt momeg~Co*i 

HutJ ,i tv* y di detinJjut far fmf. te .•/-( av of. 

In a suit f.»! an an amt by a principal against lik .kwan 
>* agent, in which Ik plaint aOrgeda notimml agencrin 
the defendant for the porpoe of drawing ami expending 
ihcpIaintifT'money, and prajcil relief no the g;cvxl th ,i 
the agent had drawn flora hi* peiiKipal mote than he had 
« x|xii<ld for him. Md. that on proof that the defendant 
was tlie plaiiiim's ajpnf and had drawn from hi* treaty 
substantia! sum. of money to be applied in the pLintifT* 
iHt'ine*. on the defendant’* rexpon^biKty. there max a clear 
caxe for an accent, in which the defendant mast itivharge 
himseli in mkiw way from the money he had drawn (133). 

In taking that account any telex art papers in the plain 
till’s treasury may be called for. eviitence may be given a» 
to particular items, and it may he ascertained whether, a. 
to any item, the plaintiff has already p-t the Iraefit of it 
in his account with another apnt of his (| 33). (/>./ //.*. 

*«.) Hurronath Roy Bahadur r. Krishna t oo- 

XIAR BUKSHI. (1886) 131 A 123- 

14 C. 147 (158k4 Sar 751 
PRINCIPAL’S SUIT AGAINST AGENT IOR 
“ . A-I.Yir/’r liahli/y /ar-TeWr/;^. 

In a >ml for an account by a principal againM .Sevan 
o. agent.... which the plaint alleged a contiiraed agency in 
thc defmUnt fur the purpose of drawing and expending the 
plaintiff * money “and prayed relief on the ground that the 
agent had drawn from Kim principal more than he had 
expended for him. the defendant t« ok the cour*eof demine 
hts wcpts.hix fiduciary pKi,ion. ami hb accountably 
/« Mo. Ota, defence the High Comrt thought «as xhewn to 
k false by a may of evhlcrHe adduced be the o'ainurf 
//././ that the defendant should luxe heeToedrr<d b 
W w w I** <'»** of the suit up to ami including the «■ 
pe.d to the High Court (133'. (lard If,Marne.) Hi Rr£ 
naih KovB ahu»oor Krishna Coomar buk^hi 

(1886) 13 IA 10.14 e. 147(169?=4 sir 4l- 

-- Dtftif.il ofen ,» - galanee found dm „ a v./_ 

/Av/.v tor—Gnu,t of—Propriety. 

In a Miit for an account by a principal again*, hi, agent 
in whichi the plaint alleges a continued agency in the'*- 
fendant for the purpose of drawing and expending the C U. 
tiff’s money and prays relief on tbe g.oand .hat the agent 
had drawn from hupnnctpxl mure than he bad txf*£*j 
for him. the agent may plead that accents bate been set- 
tied between him and his principal, or that, though nor* 
h ?' hf b" ,n ,he four5e °f bbagetk-rap- 
pbed for the principal’s benefit as much as he has recrivS 
or n 10 ft. In a suit framed like that nothing can prevent 
the defendant from claiming the benefit of an account if in 
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PRINCIPAL AND AGENT—AGENT-(£Y;,/Y.) 

Account—f {CmzJ ) 

Principal's suit against agent tor—(c.w). 

I his favour (127). 'Ltd H<Ucuu.) HURRONATH ROV 
BAHADOOR : . KRISHNA COONAR BUKSHI. 

(1886) 131 A. 123-14 C. 147 (152 3)=4 Sar. 751. 

-- LmiMit* — Starting faint—Cent mud agmf 

I > 'ra:,t*{ and afinding fZaintifs mtniy-PUtnlit 
alleging and fraying far rthtf an ground that d,fir- 
dan! had trxrdraicn. 

In a suit fot an account by a principal against hit 
dewaa m agent, tbe plaint alleged a continued agency in 
the defendant for the putposr of drawing and exoeadingtht 
phiintilTs money, and prayed relief on the ground that tbe 
had drawn (turn hi* principal more than be had ex¬ 
pended ha him. 

Z/f/d. aarming the Court* below, that, in deciding 
whether the suit was Bar.ed by limitation, lime muithe 
touted from tbe date on which the defendant ca*ed to 
dixcharge the duties of dewan by departing from the plaia- 
tirf. serxice. and tbit, a, the muI was brought wi'hin three 
year, of that date, it was not lurred whether the limit wa* 
Jye*s« 6ycar«(l2t). (hrd Z/Monn.) HURROSATH 
R«n Bahadoor i Krishna coomar Bukshi. 

1886; 131A 123 14 C. 147 (154)-4 Sar. 751 

- - Modi of I thing aeromli in - Plain! alltgilg «**<■ 

nmd agency in defendant for driving and afcniml 
plaint,ri money and fraying for relitf on ground Ad 
defendant had or.rdravn. 

Where, in a suit for an account by a principal igii* 1 
bb dewan or agent, tlie plaint alleging a continued agmtj 
in the defendant for tlie purpo* of drawing ami upending 
i he plaint id’> m-ney. and praying relief on the gr«nd W 
the agent had drawn from h:s principal mote than heA m 
exptn W U him. an account i* or Jered to be taken ol IK 
defendant'* dealing, with the plaintiff* money a» l«‘ «• 
wan .u agent, either party might, in taking the account- 
wane inquiry a. to particular periods of time « prtiOjW 
•Wputmtnt* of expembture, and that is often do«. 
neither could shut out the other ftutn inquiry into an) P* 
•4 tbe defendant^ transactions a* «krwn. In such a» * 
i-wnt the agen. i* fnna faeie liable tor what I* ^_ 
ceixerl. and is laxund to di*charge him<df; but the 
which i. emsidered suficient to discharge him may vary i 
to difinent items, and he certainly woul'l be fn,llW . °J l( 

I soch intendments and ore*umption' a> are madeinf*'^' 

I of rme who i* called upon to render an account of Iran- 
tion« which have taken place long ago. though r 
cumsianco which prevent any absolute bar by 
time (128) (M l/Mmie.) HURRONATH ROXW* 
thkir r. Krishna Coomar B« kshi. _ 

(1886) 13IA. 123 3 14 C. 147(l53-4)=4 Btf.TW- 

- Onui of proof iu-Releate of agent from liM 

to aeeonnt -PrineifaTs deed of in agents fate*' 
inherent hy agent in frineifatl favom ondtrt**** 
aeeonnt- Effect. 

Tbe respondent acted as the mookhtar and 
appellant from 23-6-1*77. until 165.105. «l» ^ 
hi* rAce. . .. 

In Match. 1886, the appellant sued for a . 

1 fronting from tbe date of the respondent’s »P 0,n, “ 

' 1877. until 105-1885. The respondent 
appHbnt’s demand for an accounting for the pen<J ■« 

, dent to 104 1884. was excluded by a release « <r ... 
executed by the appellant in favour *f ** iSSR 
whereby the re^jondent was exonerated from all - , 
respect of all that be had done, and all 
with money* realised and expended from tbe ru 
appointment as mokhtai and cashier until 1044** 
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PRINCIPAL AND AGENT—AGENT-(CYt«.) 

Accouit—(C'cw/i.) 

I , RINCIIML*S SUn AGAINST AGENT > o|(-4 (.«//.) 
appellant, on the other hand. relied upwi .-a iliaxe* 
ttted on 8-5-1885 by (be re-poodrnl in hi, fatx-ui in wl. h 
the respontfal stated th.il there hail bwnnunuminati-fl 
** adjustment of hi* ao.*int>. and prnfe-ed hi, wiling, 
nea to render an acc-unt frem the d.rj <•( ^pp-nt.-^nt up 
to date. 

The CoirlJ lwrNvar iWKjir»ni|j f.-und ik-t the A 
224-1884 w.i» ,i genuine dKHkll. Mi. I ■ i ptr- 
cedexl by a detailed eumin..ii«i A ihe ie*p«de»i» > 
contt; and that the re>*k*i had 
to obtain it. 

On appeal it cnkmlcl f... tie j ik.< 4 , 

matter of law. the ../»/ wa» upn il - r.-p«iit-«r A ex- 
ptaining the cirvutiNanec- in »M- K Sr ex- ..iff ti. .ur 
of 8-5-1885. am! that he had failed t 
HilJ that that qu.Mi.-n of .wr> bevamc wn immUiial I 

• ben it wa* found that tk- rek>*<4 224 I »1 -* - »-£ • 

(989). 

In that <a«e. the u».i, i* a* n-ueh op.wi the affwttfN - 
»bow *hy he accepted a iloeunenl *hie h he knew. >i ou^hl 
to have known, to b*.I ihn of fal 
tt-pondent to explain ahat induced him to -i^t it ('/)). 
UW Wat <M.) KAJAH NlLMOW NNGM :. Klkll 
CIIINWK CHOWDHKY. 

(1893) 20 IA 95 20 C 817: 853; 6 Ssr 321 

-- Sail itHMHliHf t. a—Salt ..atiue.J 

’•('*< T i" VrAW.nr/ f,• Jr*: in; rtJ; tf,*Ji*g fiauhf, 
"**t -W fraying hr rth/f,»tl ,v.W Mat J.f, %!*»> 
4rV AtrJntoH if *. 

Plaintiff appellant wa« tU owner of * large crfalc. *nd 
the defendant add a* hi, dm hr «ome iwraty year* or 
Ul -Soiie month, before the inMilutioei A tkr out A 

• hich Ihe appeal aru*. ’.he piaintifl demanded an aex-wn’ 
A the defendant’, deali--*. but the defendant left the pU-e 
•ithoit rendering any. Their** t»- idamtift filed th 
*lt. After Mating the ilefeiulart’, po*i’ : or. aid dutie* a* 
£**■• ‘he plaintiff alleged that he bad taken moot) o«t 
of the treaurry in the J*ar I8">. and at «ihef tin**. ami 
had mKapprojirbted it. lie th-n vapifcdfeitaiarwHr 
taken, and ..-tijin glMMCes tB«Wlfc< tflWl «> 
cnlitlrrl and ,y-v |u.'„l ihu-.-'TTwTe >• a lnU*,r igai..- 

him of k«. 19.925 14 for the r«..mj of wlmh I famlit* 
<hi» wit. If l,y the deiMM A the Owl a *i 
»h«iW be proved to lie payable l» me b) him unde, prof- 
“d P a per*, the prayer U a bo for reroveiy of the »■'" 
lltld that th..- nit wa, VMtuall) <-n* for an ae.oont (127) 
Their Lordship; think that, though tie pk-r^f wa) 
m •* 9“ile pic(M or Iccbaka). it i* imperdUr to a'*ifT 
«) other character to a plaint alk-pu* a continued »p9 cj 
'n tb« defendant for the purple of dnrfB| ar.d * efxm'ir; 
‘he pUintiff', money, ami praying itlitf on tk -w**l "*•' 
•heagent had drawn f-om li, p iwipal nva. than he ha« 
eipcnded for him (127). (AW //M.im.) IIUkKONMH 
KOV BAHAIVJOR KRISHNA C‘0*'M‘.K ItUKSHI. 

(1886) 131 A. 123 14 C. 147052 3)- 4 Sar. 751 
Adverse Interest In subject matter of agency-A sser 
tlon of. 

~~~-—P(rmiiiihhty tf—CaaJUwn fu:,Unt t,\ 

On the death of M. an Ea-t Indian, hi* widow executed 

• l««cr of attorney, appointing the bretkt of the ."ecea*- 

attorney tocdlect all the raooey. debt*, goo*, arc 
Jr'S* d «-f*i"g payable, or belonging to her a* the widow 
Antler the authority of the vaid pa-tr of attorrey 
^ hr «her took po»ievio« of all hU peepertj 

bJ deliver the «me to th* wido* of the chddm 
Jr,dsimiagghslUha/e tbeieiaeothe feetiugthat be 


PRINCIPAL AND AGENT—AGENT—(CVa/V.) 
Adverse Interest In subject matter of agency- 
Assertion of-(C,.r/V.) 

^ird the -Jrtea^xl «ck undividevl Himlu bratbets, laUwjring 
f.ir their join! ir-tcrrM and Welt entilktl to the property in 
xqc.ll 'hart*. In a Hilt for the recovery of the *aid property 
U.-aght he the widow awl m«» of M jg.iiiM hK biMlier. 
fc.V that, h) j-.epting.. powu of attorney from the widow, 
the iVf.iwhnt had. in cffol. attorned to her, and that h. 
•Liukl icmuinxe tkt «haia-tet. 4 w1 the a-x|ui*iti.at> under 
H. Wore he a**eitcl an ntxieM j.!wi>r to that of hi* con* 
Mitumt (252.) 

An a'*ci!i..» -a or ailx.-iH- mtxi.M in .at. axting 4 . agon 
I* ?*• pft^tbilid .M K r.«'U of pul-li- > 4 |r H )e. It i, 
** it*df an un- .-WMn-mi.wv l.rr.nh of duty to A pin cipal 
'252-4) UnJ A'/*/w r .-..o.| AkkAHAM r. ARKAHAM. 

<1863 9M.I A 195 lWElP.C- 
1 Suth 501 2 Sar. 10 
Authority of. 

An? in ixriss oi 

- r.itoifj it **w fy. 

A |XIH« who deal, with iu agent. whuM.-authority he 
kuow* to I* bmited. d<», *.i at hi* (Mil. in this >cn>e. that 
'kwW ihe apwt U- found to haxc xxcxtded hi, authority, 
hi, |Ki»ipj| .annul le nu.le ir*|ionMl»lc f587). (l>rt 
.) kt s^M MiNisi lUNk I t Van Sam. 

'1909 '14 C W N 381 <1910) A C 174- 
79L.J P.C.60-51.C.789. 

-katifk-iiun of-Futcre authority-Conferring of— 

DH-mtu*. S.. kAllHailON-ACl DONKIN tXCISS 
«i Mmmnr. (1877)4 I A 86 (96)-3 C 280(295). 

- /ratitifoliam ly rf—Efdt ef. 

If the»e had betw any doubt upon thr original intention 
A (he Goxeinroeot. it ha, elcarly iati6.-d and a<lop«ed the 
act, A it, ag<nt which. aCcuding to the Drincipk of the 
drci'ioti \x> Barra t.Ommaa. i> equivalent to a previous 
aulhrity <559-40). {L>J KiHgAr**) hICKET AKV OK 
sr.m. in Council oi India r. Kaxiachee Pove 
S\K\BV. (1859)7 M I A 476 -13 Moo P. C. 22^ 

7 W R ',Eng)722 - 4 W R 42-1 Suth. 373- 

1 Sar 684. 

At IS WIIMIN SCORE OK. 

- BitAiag HttHU .•* frimifal ef—fUmfit to ii >« 

a.t—Muvu rf. immmmattnA. 

Inae.-H in which the- principal »j, eought to be made 
Ii»l4e fe-i a tran*a(tk« entered into by hi, agent within the 
nope of hi* authority, the primipal contended that il W* 
not 4wrwn that he had received any benefit from the Iran*- 
aetim in qorMion. 

U<U that if authority wa* eMaUnhcd the mere fad that 
the principal *'hI not receive any benefit did not rid him of 
hi* liability (55). {Ur. Amur Ah.) HANK OK BENGAL 
:. k \'J vnaihIN CKTVT. (1915) 431. A. 48° 

43 C. 527 (541; 14 A L. J. 217-9 Bur. L. T. 1 - 
20 C. W. N. 329 - 3L W. 210-0916) 1 M W N. 150- 
19 M L T. 176 - 321. C. 419 ‘ 23 C. L. J. 348 - 
18 Bon L.R 387 - 30 M. L. J. 232. 

Auction Sale-Bidding and purchasing at- 
Al-THORITY rOR. 

- CMiUrA (mdrut t« fay mttuj to third fatly f«r 

urnttUM/im* tr ltriorm hy km—Authority to nttr i*U, 
ifimctmiA. 

If a man reads an agtnt with direct authority and posi¬ 
tive directiocv, to bid at an auctk« and to purchase an 
c*tate. and the agent accordingly goes to the auction, and 
ia the exeemiem of that auihaity. be dees bid, and the 
dute is knocked down to bum ; but collaterally, and in a 
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PRINCIPAL AND AGENT-AGENT— 

Authority 0(-<&«tJ.) 

An nr.x sar-DinriNC \nd purchasing at- 
At lllORnv FOR—(C ntJ.) 

byr manner, he«l*is into a drtimi ani xparaie contract 
\Mth an individual, that, in con^qo^cof jooething to be 
done or forlmn*. he mill pledge hW prir. ipal to pay to that 
individual a certain >um ; it i? Quite plain Hat. upon every 
(on-iJeiaiinn of ju>tke. thr principal camM I* lound by 
thi» bye tran*action »„ the pan of the agent. The act of 
the agent, if ifl<«t were give* to it. a.ild sub*: the princi¬ 
pal nut only tr, the contract chick he author^, and chich 
he may 1* required by the vendor or levs* to fulfil, but 
aly> to an additional liaUlity which he never contemplated 
(23 4.) (/W ZfVrffery.) E$HINfHUM>FR SlNGH t. 
Sham.v hukn Uhuito. '18(6)11 M I a 7*- 
6 W R P C 57 = 21 J.N S. 87= 1 Suth 649 = 

2 Sir. 209. 

Hanking business—Management of—authority 
for. 

- Settlementof aeeonnts in regular and Ordinary uvy 

•f huiineis—Authority for, if me In Jed. 

Their l.c>id>|iip< mu't not be «ppo*ed to Uy docs that, 
when an agent i» .-ppointed to manage a hanking business 
and is mve>ted »i*h the poncis of a manager of that bud- 
ne>s. a statement of account made I* him in the tenia- 
and ordinary way of horine<s would not he evidence agaimt 
his principal (4.s). (Sir MomUgm B. Smith.) Scddht 
I.ALf. Ml'NH'MMAT '•HEOBARAT KO|R. 

(1881) 8 I. A. 39-7 C. 215(252)- 4 Sar. 222 
Hills—Signing of. so as to bind principal— 

AUTHORITY FOR. 

“ P, *t *t-Cmarreat fading! ai t^Pritr C.SU*. 
Ill i inter ferenee with. 

Wits,**/ Dkh/Jih) Rhagwan Singh r. aiiaha- 
Bad Bank. Ltd. (1926)531 A 268 18 A7C3-. 

31C W N 154 38M.L T P C 15- 
24 L W. 908 *(1926' M W N 942- 
3 0. W. N. 907 - A IB 1926 P C.125-. 

981 C 901 

him. of Exchange—Endorsement of-aithor,ty 

FOR. 

^2" xr Ntc ? T, ' BLE l*®TtwiENT—B ill 
O f cXUlANGE—AGENT—ENDORSF.v'ENT OF. 

(1837) 1M I. A 351. 

Holding out of. 

-—Primer, liability 

In order that the principle of" holding out - «h<»Id in 
any giveni case of ageiwy apply, the act dr«e bv the a«rt 
^d rel.-d upon to bind the principal. M be Jn act of^hat* 
particular class of act*, which the amt k i»u 
h>'i"g •* general authority on behalf of K prirxipal to dr 

and. of course, the partv preindi-ed ra .i r hlv. u !>• 

e xi , lence 0 , tl £ 

misled. In other words, if the >eent he hrt I mi « l • 

only a limited authority to do on behalf of hisprWri3 
i?J’' £"•“'« <*>«. ihmth* pond^bnJTtaS 

oy an .a done outsde that anthoritt a. . . 

act of that particular class, because, the aathon'r brine 
thus represented to he limited . 

s& 

M&)u?2"v ~ 8,N '»•"™ 

U909) 14 c. W. N 381 = (1910) A. C. 174= 

70L. J.P. 0.60 = 61 C. 789. 


3596 


| PRINCIPAL AND AGENT—AGENT—(CW.) 
Authority of—(Contd.) 

Limited or general authority-act consistent 
wn h—Principal’s right to disputf. 

- Estcffel limited nature of outhcnty-KnexdeJge 

of. m fart of ferson dealing with agent-Efect. 

Where the appellant Bank had not. by any negligent or 
improper act on their part, allowed tbeir agent to be appa- 
rer-tly moled with an authority beyond, or greater than, 
the limited authority which the plaintiff knew Kin to 
possess, and where everything which he was by them ter- 
mined to do from the beginning to the end of the transaction 
io question was as consistent with the exercise of that 
limited authority as : t wa' with the exercise of a wider or 
more general authority, held that there could not beany 
; e>t ( ppd as against the Rank in respect of any of the steps 
in the transaction, since they had not done, or permitted, 
anything by which the plaintiff was deceived. (Lord Allin- 
ton.) Russo Chisise Bank n UYanSau. 

(1909) 14 C. W. N 381 = (1910) A. C. 174* 
79 L J. P. C 60=61. C. 789. 
Miu. Company—Manacer of. 

- hahhty of granger or manager or mtmgtdt 

'farmer in f,irate transaetion-Purehose of-lmfliti 
: authority for. 

Tbe Manager or Managing Director of a Mill CeaipWT 
ha> no implied authority to purchase on behalf of his mill 
the liability of a stranger and still less of their own Manager 
or Manager’s partner in a private transaction of his own. 

| (Arc George Fancr/l.) RAJA BAHADUR MOTIlAl SHI0 
lal t. Bombay Conus Manufacturing Co. Ltd. 

(1916) 19 0 W. N. 621 ■ 17 M. L T. 443- 
21C. L J. 524 • 17 Bom. L.B.484-2L.W.660- 
(1916) M W. N. 790- SO I. C. 69 = 28 M. L. J. K6 
POWER OF ATTORNEY. 

-'otkority under. See UNDER POWER OF AT¬ 
TORNEY. 

Sale of coons or shares-authority for. 

I- Pledge thereof-Authority at to. 

An agent under an authority for se’ling has no po«“ 0 
pledge goods of his principal. This principle apptj** 0 
shares as well as goods (41). (Lord Bmghai) f*** 
or Benc AL v. MACLEOD. (1849) 6 M- thA 
7 Moo. P. C. 35 -13 Jur. 945 ■ Taylor. 434 (W 

1 Sar 391 

Bank of Bengal e. Fagan. (1849) 6 M. L A. ^ 

7 Moo. P. C. 61 = Taylor 434 (b)=l Sir- 

Termination of. 

-Iketh offrineifol—Termination hy. , 

An agent’s power generally terminates upon the dratf “ 
his principal (66.) (Sir Barnes Pee('<k.) MOHrS” 

j r. MOHUXT RawaN Das. ( 188S) 10 1 ; A- ® 

9 C. 961 (972) = 13 C. L. B. 221=4 Sir- 

-Notice of—Principal’s omission to give-Lia«ii J 

prin- ipal in case of. to third party dealing with agf''- 
Banker and Customer-Factory ciw^ 0 ^ 

-A ’elite of-PrineifsPs omission to 

Party dealing unth agent as frineifsl-Ata i/aA'W/J 
Apetscm who deak with an agent whose rtWj 
terminaled cannot rely upon the omission of the pn r 
to give him notice of the termination of the authority, 
less he has been theieby induced to deal with 
soch. He cannot rely open the absence of sack n^ e j- 
be has dealt with the agent as a principal and W* . 
as an rger. («.) (Sir Barnes Peaceek. MCBlf KJ, 
MOHl'NT BaWaN DaS. (1883' JCI- A- ^ 

? 0.061 (972)= 13 p. i, R.221«48 tf - M *' 
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Ml''VI Clkl.llli: I \l 

Apt! hr ,‘v, .//)—/>, ... 

Apeiv n n! -wd- for 4*1 Irnvr. 4 Co W i« owe 
11 "*■ * '' •' ‘fr* (<* fc*h panio j nip.Kii.* 
ol iv i»n.-. r s,| .-,n | i* known u> lr •„ .stir*- U »« ,.f 
I’" '•••n iti',1. h. l-car«v«rl to 

? lm r ilwfcw Lirgiin p^il* ihr pi-ty a 
in til.- n*e ol .... SfCM > ting f.* that path only. Hut hr 


Can 1 *.- 


C« v e infonraii.o a% 10 


. • . , *• - —.. ••• ialwr. and in 

fiMno ih.it infuniainii ho i» l.^ n | to Yt 

uml no. I.- |MR»M i„ mU* him^tf ao.-ura** 

Tumiiv S* V' '*-‘ v * j> ,|n "). (/. n/ A»" ) 

IHORMSbkonx. f 1922) 31 M. L. T 104 P C. 

Commission payable to-Profits as sbcwr in 
employer’s books - Percentage on -Provision for. 

. . " J ' A ' , " n h 

1 — Hmii ...7ar/ •»/. 

The ap|r||.,„ W | to recover a balance of commi-ion 

alU iy<| to lx* due to l.im mvk-r-n atreviwn beiwtrr 

«-l toffpm**. 

qnoMion wat one of tornnKIion of the ;-r»*w W |. 4*1 ,h, 

- ,9|N >Af ‘f .. 

a per cent, of the net profits fa* *!>..*„ in t|* l-Ck*)of (hf 


• Mint 


In ailtlnion to thi-. 

furflk-r vim cmi* dm ^ ( 

a* bavin- jo 


• *.• » i « !»: cwlitcvl with a 


from the *.tl- „f .,|| paj, vl | |(| : • - . 

Srter*" '*>^Wi«i 

'led in .»tr ckv*r<| arrcamt« up to 11 7 1010 , „ V 
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PRINCIPAL AND AGENT—AGENT—(C.w.) 

Con missicn payable to-Prcfits as shown fn eir» 
loyers books- Percentage cn- Piovlsicn fer- 

(Mf.) 

ro **•*■*n 1 of them b anywhere set oot. A dam- 

•Ilf. «to flip;* ti.e defendant's bools as deortrr bit 
,0 ;‘ ** tbem lo that extent ftnbslit 

?aar '* hirr>e|f by apt word*) at statements of the rielt 
TfltVr.f diMrihotirj; the roults of the recorded tran<acim 
•v d not a* a ~tre repmitory of 6 P ro file a calendar or a 
price U*t The main object of the bcokkeepirg was to 
determine and >how the trading position and resells of the 
company. th«-gh a minor and ircidertal object *ened was to 
-how what it owed the appellant for commission. Os tie 
■rrm* of the acrermcnt the bools cannot be divorced fim 
the sys'etn of bookkeeping of which they are theerpfwk*. 
a- d it cannot be said that rc thing i« irtendtd to btdtcisirt 
ex.tpt figures picked out here and rbere from partial!/ 
f<4io*. The thin- on which the percentage is to be redo* 
ed i- the profit of the branch » shown, and in stowir* a 
p'ofit tl e moe'e of getting at it i» a« relevant as the fail 
figure. n.e«ircom*tanre that the appell'm's ledger acccert 
I I rice litm ina*c cannot alter the rirlii* of tie Mdit*. 
To lay *t.ecscm the word "shown"as meanirg'Vwslcwr* 
or ’ *he,wn when the te»ponc!rnis' *enanr» ha»w tees 'til 
to *ho* them’’, i* to defeat the efficacy 0 / the central. D« 
agrrfvnt refers to profit* "shown a> accmirg“in Ik* M>, 
not to profit* which the books do not ;nd never wii 
a* a-croing. though by a combination of setattd M 
entries and of ar(-iment upon them they may be repent** 
•** a* p-ofi's. which ought to have let*> shown a» accnirt 
(Wimu* s*mvr.) KaikhushrooRi^tomii w»iua 
. ' OMBIV ro. I.TP. (1927) IN I. c. 139 fli¬ 

rt C L J 214 - 32 c. w N. 145-39 M. L T 294- 
(1927) M W. N. 600-A I R. 1927PC MO- 
29 Bern. L. B. 1367 = 53 M. L- / ^ 
Compromise by. 

-/W/MA frrffrfy «y/i 

n;kt /.. rtortr—Ciltl (him—Criminal tkrp ip'** 

* C< v'—Cmpr.-miu tf—Diuimtiat. 

D being in custody upr* a criminal charge bad tkadJ s® 
aoilneity to part with hi* employers properly, or to 
an a-itrromt to pa-t with it. to relieve himself ff«« ** 1 

• bare-. If there had been any queste* of a riril niW*. 
it might have been within the scope of his aotbority 
t^««al agrflt to compromise such a claim, b * 1 *"* 
farced with pervnal misconduct and a crime. " 
carnH I* iv*um«d that his principal had authon^J® 
authority from the employer can be implied that hh 

and hi* Hephant* *hould be handed over to the iw ™J{ 
f he charge, in order to relieve hi* apent from it C«M* 
V-mltp* F. C miti.) MOUVG ^H^AV ATT -*'• K« 

(1876) 31 A 61-1 C. 330 (336)-3 Sir.W- 
Contract by. 

Authority to enter into-Onusof proof of* 

- 'Stdl In damatu far be.uk ef (cnlrail . ^ 

Tire sui* wa* to recover damage*, resulting frwn .„ ' 
of goods, alleged to have been sold by the plaintiff » 
defendant, and the delivery of which had bew- * 
alleeed. improperly refused bv the defendant*. , 

The plaintiff*' ca*e was that the defendants. 

■oker, named ft. ae’eed to nr.rcha.se from Mm 20 c*s° 


- p»iiunr »»« Ul«' II1V UVUU* 

broker, named R. ag-wd to purchase from _ 

‘aric* f« a stated sum. and sob*eqoertly refv’td<o* 
nr of. or nar for *i»rh wood* and 'ttirfly rf r >l . 


- n*iw >am. ana sooseqoeriiy " 
ddirery of. or pay for. *»rh goods and entirely 't ^ 
'be all*ged cc«tract. There was no dispute tb>< 
date alleged, the rid broker did purport to \ - 
good* from the plairtjff.cn behalf of (be 
with hi* authority. The cor tract wa* signed Pf 
broker, as being ottixMl of tbedefafati in the f ® 5 
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A T^) 10 tHUR ,XTO "° :n ' SOf *"*» OK j DUMSJ-OWR^ttHtN UNDl*-(te«W.) 

contract book. The defiant. denied that tl*' tirjd Sua'afoT .^ThTvjUelTtr 1 t*'/*? U " 

’ «t /) as his a fiat. * ***** * h of 


broker had any authority from him to m!„ into ^h a 
contract, and the qoestka to !* determined - 4 . p* lt [j ok 
of fact, nr., "had he or had he not Mkh authority?'' 

H(!d Imoringthe..pi'vlUr l oan, that it wasthedwty 
of the plaintiff to prove the amt, »h*.h I 
proof of authority given to the broket, and tl* c v<n if the 
evidence upon that point of ihc defendant and 1 e U.iei 
were eliminated, theie was ‘till an utter accrue 0 / evi.fcrw 
of any authority, on the part at ||, I..... r , «, w j*. 
the contract (312). (Le.J fa.,.*.) f M vmm tx « nn 
TI.tR V. KATHIRKS.tN iHmi \R. (1925' 22 L W 309 
881. C 361 A I R 1925 PC 172 


Capacity in- which » mich> imo 

——-EviJotu—/m(iJ I,u,ft ktw , « J/, ,v 2 // 1 * ,f, 
a t<»* h htintn (t*>(ii*t,J-V*t*, 

The question wav whether in rooect «.f 4 pankibi 
coiilract the rc*pon*kn;» were really the a**, of tic ap 
peUantt in the kp| «m>c of the turn. //././ th ,• m .Ini- 
ding that question atl'iilkn mud we he limited to the 
four or five document' -hi.hcondiuud the ioMir«t in 
question, hut that the initi ! Ht«i* by wbkh the Ui-im*. 
between the lopellants and K*p.« t .Vni% *j> . ijpruHv 
started trniM aly> he «o«Md.r,<l. (L>J Fhium.rr.) Won 
Prudhommi & to. r. HAXII Wl Hf«|»1 I ;i 
. T „ (1925) 49 M 1-881 C. 307 

A I R. 1925 P C 161 (163). L R 6 A fP.C ) 129 

DURESJ-CONIR 'Cr WHEN I'NDLK. 
—-P'fpffty of pn*,,p,! fiutU unk W.v-AV.Kv/r 
tt-PmcW, ,j.kt tf-Frtlrrtlut 4 , f r ,, h „ T .. ilf 
k,m r unJfr fffitrtt/ 1 -Only a 1 It. 

, wil ** to mover d.’ma 4 ev ..Urg'd to have i*en 
'gained by the plaintiff by mm of the wrongful *« of 
defendant in casing hh (plaintiff 1 ') agent. /). while 
under illegal dure« and icstraifll. to enter into a -ntain 
agreement, wbereb) he gave up. in return for 152 h of 
timber, which the defendant pup-utcd Ihcteliy to fed to D. 
tour elephants and their h-ir*- together wi;h a 
sum belonging plaintiff. 

/AW that the plaintiff mtMMeff t-re over asdaotffn 
1 he money paid, and the value of the elephants defected, 
under the agreement. ke» the vaheof the defendants 
timber, of which the plaintiff obtained or migM have ob 

u«> P ? 4e " i ' ,n (W- 8 ). (Sir U~U<* F.. 

MOUNcSHOAY AlTr.KO BVAW. 

(1876) 3 I A. 61 -1C 330 (336-7)-3 far. 597. 
—--totifali*, if prut, 1 ft/ tf—F.lril. 

.v q0 ?* ,0C, ** rli ** d whei ** t ,kc •“* ** D ’ 

“‘he plaintiff* agent when under durt«s had noi beer 
“"firmed and ratified by the vuUe^ent a<t' of tie plain 
'iff. Nodrxbr. if there had been a clear ratit aiww. H 
«|rg in the power of the plaintiff to ratify or reject it. if 
!/*****“circumtawe'* from which a rati6rari«i irrghi 
PJ°I*rly be prevurned. be would be bound by it (*.) (Sir 
""VagM, E. SmirA\ MrtUNG SHOAV ATT r. KO BY AW. 

(1876) 3 LA. 8U1C. 330 (335)» 3 Bar 597. 

~~~~-Fali/i,alitn t f, if primipjl or ly tfrtf *1 ini- 

of. 

* PWntiffv agent, when under durew. entered 

1 “"trset with the deferdart whereby he e*’f *P. ir 
Z2 f log* of timber, which the deferdant pe,. 
k,r ** 5 7 ,OM l , -*bZT.fooreJephart* and their farresu 

^WnWiftirtmofBcrtybeMqgiiigtotbw paiutiff. 

2 l 6 


1 '■‘tifivatiiUl 


| "f /) as his agent. 

(JeW that there .ae m, evide«caf «, t fc 

r^Z’: 1 ;L' 2S5S£^*‘.«* w- 

1 appeared; fc M <li ‘- 

«•»)> b,,», .utT 11 »' 

-——A‘ P*4utun ti-Pnmtfrf. „dt . • 3 *** 8W ‘ 

•'-V* 

with stealing. MJ that H„ pi*;,..;.. ml . I i | ,lu, ‘^ d 
• •wttraet a» ha'inr lm 1 1 ,r pudiatethc 

_ —K ,^ 2 -- 
(1915) 19 C.W N. 905 (910) 

Own basic—contract ,n h 

X**J,t.lf l *rr t f u„ . • 

,M ' r ** Jl ’ “ * “ 
Whura Mrtyf 0 Btracisni,h .,,,, 1 .,. 

“XJ'ZZM ST'‘l k 1 -ra 

In a wit for vp«ifc performaiue of a t0 ntra«t Ms* . 

SK&jrS-.tBSrfls 
** «wisa&*s 
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PRINCIPAL AND AGENT—AGENT— 

Contract by—C.W.) 

OWN VtMK—CONTRACT IS AGJNTS—(tWV.) 
between thcuaiik* so sig-iing theraeirau and theotlwr 
pail), the burthen of the »onifj<t reMrdwith the former, 
and n<> one el*e. (/. >J IKKAMULL 

IU 0 W|| Kir. (1907) 11 C.W N 916-4 A L J. 740= 
2 ML T. 448 6CLJ 682 17 ML J. 454 (461-21. 


I’RIXCTPAL 


- .Lind frnhifal maJr J,r,:t/ r hM mmitr .«*• 

Irj.t—h'ihhtj <•/. /.• inJimmf p ctft*nUt frit* if*/. 

Their b>rd'hip> cannot accept the view that w be* the 
actual principal i* made directly lul* m the (outran he 
can al»o lie held i» im'cn.nify an o»teT^ibie painc i|»l as 
though the latter were in fo«t the part) by «bom the con- 
Iran had to be fulfilled. (b,J Ukin). M ((DONALD p. 
FklD Latimer. (1928) 29 LW 155= 

112 IC. 375(2)* A IB 1929PC-15. 


- Oulwt frm frutif*/ m rofnt 

cf—Ritir x>f. 

II the ii.|>.n«lmS were rr-lly 4 gmt* of the appellant*, 
the repudiation of the lunation by the appdUnt*. was. no 
doubt, right, for. if they were agentv the) were making an 
undiM li*e<l profit and had itu authority to sell as prmcipal* 
and therefore could not claim indemnity as agents from the 
appellant*, their prindpab. neither Could they (Uim klhh 
in a chain of l-»ei* and *ller* for the damage* recovered 
l*y lhc >">>«. IWM* there was no contract of *ak 

lietuetn the appellant* and lfce,n*e|ve*. (L*i PU/imtt.) 

HOW Prudhtoime tin : Hum. aw Hot lev. 

I "' (1925) 49 M 1-881C. 307-= 

AIR 1925 P C. 161 (162)- L B 6 A (P C.) 129. 

—-C.-Ilract en khalf ol-Danugo fnr breach of-Prm- 
Cipal s right to vie lor-.\**ignirert by a-eot of his intc- 
ret under contract to piincipil-If L»d for champerty and 
maintenance. Stt Champerty and maintenance- 
AGENT'S CONTRACT ON REH ALF or PRINCIPAL 

(1860) 8 MIA 170 (187 8). 

—-Contract on Uhalf of-Damagr* for breach <4- 
rrincip.il v right to sue for-Awignment to him In agent of 
hi'interest under Conti act—No rvity. Stt CHAMPERTY 
AND MAINTENANCE—AGENTS CONTRACT ON Bl HALF 
OF PRINCIPAL (I860) 8 MIA. 170 (188) 


Ratification by principalof 
- Pmf •!, 

The que*tion was whethe. the appHUnts .atiacd the *«jt 
contract ente.e Mo by the respondent, 4 , then agent*. 

W reversing the Appellate Com. that they did not 
raid) the COtfntL (/,-„/ Pii//, m „A Hope w Kr 

dhommf. & Co. r. Hamel and Horley. Ltd. 

, tn (1925)49 M. 1 = 88 LC. 307- 

A.IB. 1925PC 161 (167)=LB. 6 A. (PC ) 129. 


PRINCIPAL AND AGENT-AGENT—(Cc*4.) 
Contract by -ACcmi.) 

Unauthorised term-contract with. 

- Enfu.'{m,'ut <•/, yitkent that Urm-PrimiM'i 

rijkl *{. 

If an agent make* a contract or the part of the principal, 
having a definite authority, and he exceeds that authority 
by inserting a term in the contract itself, it would not t* 
competent to the principal to say. "I will repudiate the in- 
xrtedtermin the contract, as being ultra urn and an- 
authorised, but I will obtain pciformance of the rest of the 
contract." In such a case, although the agent had no 
authority for the additional term, yet, as it is an integral 
part of the contract itself, and the party selling was cot 
aware of the want of authority, the principal could net en¬ 
force that contract without giving effect to the additional 
term (24). (LetJ Mabry.) ESHEKCHUNDER SlNCHr. 

, SHAJIicharn bhuitu. (1866) li MIA. 7- 
6 W. B. (P.C.) 57-21 J.N.S. 87=1 Sntb. 649* 

2 8ar 209, 

Undisclosed principal. 

—Contract for-Contractor's right under. S« PRINCI¬ 
PAL and agent—agent—Undisclosed principal- 
contract FOR. (1865) 10 MIA. 229 (246) 

-Contract in agent'* own name for—Rights of other 

part) in case of-Judgment unsatisfied obtained by him 
against agent—Bar to suit against principal if. Stt PRIM* 

pal and agent—acent—Undisclosed principal 
-conduct for, in AGENTS own name. 

(1926) 25 L W. 163(172). 
Del credere agent 

- LiMiiy*/. 

An agent receiving a ftaktk or id tnJt/t commit** b 
Habit to his principal for the price of all goods of the 
principal yJd which are paid for by the purchasers (141-2)- 
(!*rJ /rati" Mdliik .) ONKER PERSHAD BUSTOOREF r 

Nussumat Koolcoomaref. Bfbef. 

(1871) 14 MI A. 134-16 WE (PC.)SJ- 
10 BLR. 15=2 Sutb. 482=2 Bar. 793 

-Suit against, for balance of accounts of dtfhnp 

not covered by express contract—Limitation. Stt LIMITA 
TION ACT OF 1908, art. 115. (1871) 14 M I A. 134 

Duty of—Faithful discharge of- 
- -prtumftitn tf. 

There i« a presumption that an agent must have fai^ 
folly carried out hi' duties and kept the principal inform^ 
»f his dealings with the principal’s property. (Mr. A** 
Mi.) Port Canning and Land Improvement cd 
KATVANI Deri. (1919) 46 IX 279 (»)" 

47 C. 280(288)nl7A.L.J-lW;; 
(1920) M W N. 160 = 53 LC- 522=11L-W. 296“ 
24 C.W.N. 369 - 22 Bom. 

32 C L J- 1*37M-L-I” 


Sale-contract for. 

—Sfixt./U t<r(. fmJ n,, ,,-Smt for-Autbrdt U 

tnttr MLucntratt-Prvftf-OHM, fmrtb»r. 

In a suit by a purchaser for the Mwific perfornunce a 
contract aHeged to have l<en entered into by a third party 
on behalf of the defendant, the ona>» on the plaintiff to 
prove that the contract xml on i> lading on the defendant 
an) that its terms were authored by the defendant. {l*d 

rS H MAMA Sassoon. 

(1928) 551.A. 360-52 B. 597=32 C.W.N. 953 = 

30 « B - 12421 28LW 257=1. L. T.40B. 125= 

48 0L J 4fi 1 i 3 ‘*a 26 iw LJ T220-‘928M.W.N. 893= 
>8 O.LJ. 461 = A.IB. 1928 p.C. 208 =55 M.L.J. 523. 


Government 


—Officials <4. Stt Government—Official °f 

and Crown-officers of. 


Indigo seeds-Pnrcbase of-Agent for. 

- Duly j kJ tan r. furti of. 

An agent who is authorised to purchase indigo stM*® 
rising market, under an order to purchase good fresh 
seeds on the most favourable terms, cannot be eiptrt*" 
experiment by sowing a sample of the seed and * uUt £ ■ 
right or ten days to see whether it would germinate. nev> 
oily boend to act to the best of his judgment and ton* 
proper care and skill in purchasing what he.has b» 
ed to purchase. Before the principal can mp 0 **. 
perchase made by the agent and refuse to take ** 


I to 
to 

* ; 
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PRINCIPAL AND AGENT AGENT-<<W) 

Indigo sceds-Puichase of-Agent for-UVW.) 
purchased and to pay for it. he Mshots ai n wtf uk that 
the agent had been guilty of negligence in r«^ u im e ike 
order »h.ch the prin.ipal had giwn h». BhlTS«. 
AKBU1HNOT it Co. i U72J19 W R 65- 

4Sar. 783-2 Suit 736 
Loan to. 

-—Bend given bykim fir-printer, hJihlj h»J„ 
-Lhh pun cn finnafj', t,Uf *./ AW .u,*U : ,tk. 
cut diulenug An name. 

Where money was I otmwevl to pay the revere doe from 
a wnmdan and paid to the Government <* that xcgubi. 
Md that the fast that the tend was f iv« ktfc rated 
and the manager of the «n irufaiy to tl* ti«.ice of the 
•coders in the English lirm for the put|vw of i nal In.? them 
to enforce the personal en K a P -n ents of tic vaked ,dI i he 
manager in the Supteme Court would n„r «Vpio r the lead¬ 
ers of their right, under the law prevailing amusgtle 
natives in matters of contract, to *ur the itn iedar in t|* 
£*****«* WGnpu 
MOHUN THAKOOR ktja Rahman \T 

(1834)5WR 72*lSntfc.8(11)-1 Sir 42. 

-—Cnemmen, MwawAr fif emte-Lan 

,t 'brm<*t tf-Pnn.^/’, /uli/iiy fi,-Enl„< „nt ./ 
filalt al diifi/ial afag.nl. 

It must he a*sumed that a manager having the whole 
tents of an estate to deal with «,.,!! have the ir.cae» of at 
kJ't meeting the necessary p-jnentsGovernment revc 
nw. and if that prs-M.mptiuo is io he met the<rtd.l« B ..»t 

TIT ,!' 0 ™'™' il ,j6 >- (/W.VW.) Raj ill 
PAR1AB Bam ADI'R SlNCH RaJ*M ‘NITPaI. SlNCH. 

(1891) 191.A 33- 19C. 174(179)--6 Bar 93 
Maraldar-Investment by. 

i— t , n ’n Mmfn ' ,A furol lor P 1 '^ of-Ounee of in 
cviment-Power of Mar. Islar a. lo-payment to Maraldar 
H 6rm with which money inveMevt-O^I di-charfe to 
o»ner of fund if a. Set NAnuKOmt CHim-BsMC- 
1NC FIR » OF. (1929) 67 M L J 628. 

Mortgage unautboiiud by. 
277^41*" under—Mener Ifenl ky afenl w» pnmi- 
W, Milf-Ke,*inru m ,/.„{kt a(-V.,t 
Wnfenn atsll / kimu ,f fire,men! tf ky 

the wit was to recover the amount due undrt a mort- 
7F e*ecute.l by M by .ale of the mortgaged pr<*ertie« 

! * 4 ' institutetl again*! J/and the then mohunt of 

“ atthal. ft wu lha| |Ke m^ipgpi properties U- 
10 * ,hl1 ' *"«■ "* '•> that .V had no light to 

5®y* e t ,hem - »nd that the mortgage was not boring oo 
!' 5? f,Mn '•* of 'I* ->i« mortgage was 

“ *«> discharge a prior mortgage hy A/in favcor of l. 
to L was excelled liy .1/under circumstances 
Jt2TS? make '* ,>in<,in g "P™ «•* “that and the 
^"ts thereof. A portion of the amount rai-ed by L\ 
T’gAge »asappfied in purcha*ing four small prrpenie* 

, '"ere, m a suit he'ween the rrohunt and M. held to 
SI- PTOpe,ty ^ '^ e asthaJ. he.awe they were purtha^d 
^."*9 by the mortgage to£. The plaintiff 

mL. 1 S* 1 be was en,i 'l«l «o recover at least the 

Prepwitt L * aWi!ip ipplied “ ,he pQ,tba< 01 ,he fwr 
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sr 


were not iK,u<!ed in ,be ■ W, PP 
nor *" e ,h<,r inflod<,1 in ,bc pw - *® 1 «''• 

PklmtfT 838 * " U no1 fcep< a,i ' e lnd transferred to the 
u.,,* * for hi* loan under the ssit mortgage. 
“ «»>e plaintifl could not recover the aooont 


PRINCIPAL AND AGENT- AOENT-tfWy) 
Mortgage onauthorised by-^c.w.) 

of tic^tion of\ a X° 

VP to -waddHMul security for the loan arhanced tfc. lc . 

w - -v.b-TS.M 

rtTpend up-m the Hate of arcoonts lnu f(fl them. b'e|r>s 
”*** **** ■» io« ladd in the plainiiM'' 

to lk 

M Ca’TL £ entiSto^^t 

Uohiht P..-.N n,s. (llfJIlOlA M- 

9 C. 961 (978 9)-13 C L R 221 -4 Sar 424. 
Motor car trade-A gent in. 

—-JJjitoof. 3Vr Principal and Agfnt-acbnt 

ACI> ° (1925) 49 M 1. 

Nattukottai Cbetttes 

.tarttsof. 5rr Under NsTH KOTTAl CHEITIIX 

Negotiable Instiutrent by. 

ssS!^*Ss: vb: " ,i,,u , »*i- 

(1918) 46 I. A 33(36 7)*» 46 C. 663(667 9). 
Notice to. 

_ iv Notice—Agent. 

^'«'pal'(has nuwe b)' of-F.ndingast t - 
« 'I C ; °» JW. S 100—Atit.Ni. 

(1902)291 A. 203 (211 2). 25 A. 1(16 7). 
Payment to. or to Principal-Evidence 

ed hy a creditor of A was paid to A peinmall, w w 
his iwr-ager. What was rri.ee! upon as rvideme of its 

£ 7 .k?iSk 1 fffUSf 7 * 1 ' 1 n,,,4,ive in 

»e 0 /the deeds. tog«her w.th a statement by lht ke^Mra. 

adtimed b, «• The question whether the money really was 
to B persmaily was nude the subject of very 
careful imetigation , n the Courts l,low. and th<se Courts 
c(^currently found that it was oaid to W 
Held, thattlie finding was a roorwrrtnt finding of fait 

™ ,**l l r S ^' P0 “ ,hdr l^M*ps(38-9) (Urd 
■vA«W.) Rajaii Partar Bahadur Mkgh r. rajah 
CHITPAL Sinch. (1891) 191 A. 33- 

19 C. 174 (181)—6 8ar 93. 
Principal- Sell for money due on account agalnst- 
Joicder of agent ai defendant in. 

- Prefnety— Apnl ni ferientlly liable. 

To a suit bright to wove, from a lady a sum of money 

aDegrf to be dne upon the balance of a banking account. 

ibe ptMMiff jcuned as defendants two others who had acted 
“ <**1 '*'** 1,18 'Actions which formed the subject 

the actK* and were in no way pentmaBy liable to the 


Held, there was no ground whalet« (or pining those two 
person*, and they must be cwvsidered as teing ott cf the 
*"! fP'&SnM i DlNOMOVI DFBI V 
ROY LDCHMIPUT S-NGH. ( 1870 ) 71 A Rc 

0 0. L- R. 101*4 Bar. 112* S Butb. 710* Bild 342 
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lrattii.il it-rm-1-1! 
tbe prin-ip'l 'i( lii* 


PRINCIPAL AND AGENT-AGENT-^** «/</-) 

Property entrusted to. 

- H—lhtf ** r,tJ./—J‘r+ 

fi"r J M•*,'* ; 

A* Irtwrn pi in ipd and j£C«t. tb-re i* * contractual 
position fo:tifi*sl he n-Wiuy rek'km.. and **eof I bed* 

‘ : Jjynl *b-ald rent*.: an .oromit to 
with the property entrusted to 
him in the < -iih- of lb - in whir. Thi* i-Uiiptinn canv* 
in ar.y »>r • i-.ij i*-.n n< i fit l«y lnn-f«r of the* ><<iiiac*ual 
light hj ii--v..ii.>n ..r ■ pruti* n «-f law ; awl it a ay well *ub- 
»i«t, nMnith-'aivling ilt.it the propeity p'ovr* to lvfcmg t" 
^mu ne . thrt than the ptiwiMi. (M Alti« h Kvj.A 
I'.ll.\wAM SINGH Mtl’l.vi MtsBvH UD-DIX. 

<19291561 A 170 10 Lah 352 - 27 A L J 471 - 
33 C W N 609 1151 C 729- 31 Bom L R 762 = 
19 C L J 576 30 L W 21 -1929 M. W N 449 
30 Ptiuj L. R 484* A I B 1929 P C 119 = 
56 M L J 799 

- I'iik If.tr I nil, t.—A'i ;i! ltd, Iftii. —Titltrttiird 

fttlj-Kiikl t.‘ ut Kp-EiUtfit. 

An aiynt intioud with numry <*r R.»«k hi a itfintipal 1 
tnlieaDplielon hi'plilKipil'' J*vi«inl «,inr.*iC «L*pctcthr 
piin. i|hi< title un!o* I’t prove* a Utter title in a third per¬ 
son .tnd that he i* defending on behalf of and with the I 
authoiity ul the third |»*rvin. The *ame principle toetrch 
the relation of bailor and bailee, which may come into eats- 
tence without tlie aiUetl relalioe. of principal and agent. 
The agent i> vcrt.iin|y in no b.-ttcr potion than the bare 
bailee. (Lard Alim.) RAJA HM»WaNI SlNCH ;. M Al'LYI 

MlSBAH t n mn <19291561 A 170 10 Lah 352- 
27 A L J 471 33 C W. N 609 -1151 C 729 
31 Bom L B 762 * 49 C. L J. 576 - 3» L W 21- 
1929 M W N. 149 - 30 Pan j L R -484 » 

A I R 1929 P C 119-56 M L J 795. 


Pm chase by. 

-On net ship of property vdijtvl of—lVrM«al security 

—Money Wrowcd agent s— Execution pur ha«e with. 
St/ Hindi: I.A\v-ktuciots Ext*ott\iFM— Asihal 
—Mohi-.m or— aglnt or— pum m in txicinioN 
MV. Lie. (1877) Bald. 140(144 5). 

- Prim fa! - /•itrtiih kMtrt - Htmi! V- i 

t'AnW iuhtlHtnf tt—Muntauubility-t.Uifpi. 

It would be contrary to equity to aiow a man who step* 
in and assumes the ,hara.ter of a principal agent, and de 
poses another who was really acting as agent, afterwards to, 
turn round and say. 1 puuh^! the estate, not for the pen-1 
cijul. but for myself and to obtain a profit out of the estate | 
he had so purchased (161-21. 

The question was whether an exoutiun puuha*e made ' 
by ('. the- predecessor in interest of the plaintiff*. *_* rnade i 
by him on his own account, or as hrnameedar for the appel¬ 
lant. hi* principal. 

It appeared that C had been the manager of the appd- 
lant for sometime before the *ak in qiestion : that at the 
sale the higher M na* made by A’, who was an agent of I 
the app llant and who in making the bid acted as a I »}Ml; 
that, though C had no exp'e.-s instructions prev iou> to the ! 
sale from the appellant to purchase for him. C took the 
bidding out of A“s hand, an! raised t! e bid Jing hy the pahrr 
sum of R*. 2. professingto.net for the afyeOapt; that R 
would not have de*i*tcd from raising the bid but forCs 
repiesentauon that he acted vfl behalf of the jppdlant; 
and that the putchase would rot have been allowed to be 
made by C. but for such reputation. 

H:U. that C and the plaintiff* were, under the circnm- 
stances, therefore precluded from pleading that the purchase 
by C was oa his own account and not cm behalf of th« i 


PRINCIPAL AND AGENT-AGENT-(C^.) 
Purchase by -(OntJ.) 

appellant (161-2). (Sir Mull pit E. Smtti.) L0KHD 
NaRAIN kOY CHOWI’HRY ?. Kalypuddo Bando- 
PiDHya. (1875) 21. A 154=23 W. B. 368= 

3 Suth. 122-3 Sar. 472. 

- /’rphifdl»./aiut U—Maintainability—Cmditis*). 

Wiwu priperty ourchased 1^ an agent is claimed by tk 
princiw! the ground that it was purchased with kb 
, lunds, an account must lie taken of the principal’s mowy 
in the hand* of the agent in order to see whether the prin¬ 
cipal’- money in whole or in part has been utilised for tit 
purchase. If in wholeor in part the purchase money be4»(«ri 
to the principal, the woperty abo should be declared whdj 
of in proportiinate pait to belong to the principal ( 120 ). 
iLrd LinJ/tf.) JAFW BEi.UXI f. SYID AU RAH. 

(19011281. A. 111 = 23 A. 383(39231- 
5 C. W N. 585- 3 Bom. L R. 311-8 Bar 27- 
11 M.LJ. 149 

Purdmshlu-Detd secured by agent frem. 

-Pro'orc and absence of independent advice la regard 

to—Prin ipal if affected l*y. Stt PURDANaSHIN-DHP 

BY-ACiKT. (1902) 6 C. W. N. 809(815) 

Railway Passenger-Agent of. 

-Contract with company depriving pu-'toger of bene¬ 
fit of duty of cate which passenger is frima fatit eatitkd 
to exjNtt fiom company—Binding nature on pasrfngw of. 

Stt Railway •‘••mpany-Passenger. 

(1915) 19 C.W N. 905(90910) 

Remuneratlou of-—Principal’s liability for- 
Repudlation of. 

- Etittftl—S/rxitt! rtndtrtd ir txfttlaliM *!'<•* 

Utrtaf :<ili I^Mft tf >*<* 

uti’i -Efttt. 

On tbe death of M. who had carried on an Ablarry 
business dming his lifrtime and had bten assbled thettw 
by hi» brother, who had been paid a monthly salary foMJ 
purpo*. the latter dechred to a ewimon friend that be h* 
worked like a slave in the business, and had been 
paid for his labour. I»ut that lor the future he wcuM ^ JJ 
v» mdrvs he iccriicd an equal share with the *“ 0 V, 
children, two sons of the decease!. Tbe cotumoo In® 1 
v«a afteiwail* mentioned this con'cisation to the 
The widow did not dissent from this view, but P*® 
brT brother-in law to carry on the business for over t» > 

HtU that.after having so long availed herseBj^ 
brother-m-law’s services, which she knew to \x 
tbe faith of his receiving one-half the profits a* a t*** 
tioo for tbo*r service*, she and the other pai|i« 
in the estate could not justly dispute the right oi 
ceased* brother to be enumerated to that «t«it. « 
therefore that tk deceaseds brother was »«•«*> « 
equal share of the profits of the contract accrued a • 
death of .1/ as a remuneration for his service* in - A . 

tkn of that con!ract (254 5). (LardKi*p*«*± J , s 

HAM r. ABRAHAM. (1863)9M L A. 19B-1 

2 Sar. 10=1 Snllk oot 

Sale of goods manufactured by third P*#' 
Contract for. 

- Cmtrattar kimulf ,tiler er cnlj *Pf * 

fectnrtr — Liability tf, ior damjfti fer » 

Toe mere mention of commi.sion in a contract «• ^ 
signed where the seller imports the commodity 
manufacturer and sells to the buyer is n<X lDC ?V, (- e 


the buyer is no* -r. ^ 
with the relation between the seller and the buyer tecs 
between prnapa! and principal. ^ o %* 

Where A and B entered into a contract * &a y)* r oji 
lostffkj A with a certain quantity ofsogwM' 
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PBINC1PAL AND AGENT-AGENT—(CW*) 

Sile of goods manufactured by third partY- 
Contract for-(tvw.) 

rale, but B himself not being a power of .sugar g>4 f,u-n / 
asugar-grower, with the approval of .ftk at tk 
price stipulated and for Uwdf stipulated under thecu,. 
tract of sale for a certain commission. i./i (I) that the 
retanwi between A and B was one of principd and pcinci- 
pal and (2j that//was not a mere agent of J and was 
liable for damage for non delivery. (/W Itmm.J.m.) 
PALTHAZAU & SON A bow a ill. 

(1919) 13 L W. 537 (WO)-631 C 521 
Sale deed by-Covenants in 

——-BiHJinf (htmUr 9 f, Mini! frimifol. 

Where an authority is given to an agent t» *H. and the 
agent exceeds hi» authority by entering into a p-rtinbr 
stipulation, that stipulation is. m doubt. m landingua the 
pritKipal. But where it appear, that the prinopa' autho- 
roed not only the .ale itself, kt a .a!c in the v cr \ (eras >4 
the deed executed by the agent, the .iip.latM» i, .hr dad 
ate binding on the princip.l (|W). {Sir A. 
2" 1 *) BlSHE-MWKI IlKHVA S’. GOYIM. IUmIi 
TF.WARI. (1876»31. A 194 26 W R 32- 

3 Suth 284 3 Sar. 626 Bald 7 
Setoff. 

‘ SuuntjJtpauJijatmi : V/i 

Z TI'Z"i "W • "**<-« «r*«/ 

fi'ly tchntMrfam ,,,*<,»! Ml *t .»», 4m, 

•p*tinrap«tofx*hi<k uo.ni, vu*. 

Arhuthno. 4 Co., who carried on a large bmiuca. of a 

52J5S **«» J ‘ ' u « lr ■— 

JS!* fS"»* } '“‘“l the prukiion of-*ar at 
» Place m Mysore and employol the respondent, a. agents 
<> represent them and sell tk sugar which they proved. 

respondents were id tuJ,r, -gents in re*pest .4 tk.r< 
transactions and were aim required to make dns^.u d 
money with Arkthnot 4 Co. The course of Lodi*., bet 
1901 and 1906, when Arkthnot 4 Co. U.amr iiwd 
2*5 'he respondent. the sugar ami 

' hf prow***, for which they were ansueralde. 
;tidA,kthnn«4Co. had depo.it> of omsideraUe su«. 
•ro"' the respondents, which Were purity f.« s*h 
as were due f, om them. 

,'\r 5 ^ , * lu, *’ no ‘ * incorporaUd a cempanj rane-i 
!JJ. 7*°' f Sv K ir Co. for their own puip-eo. It coi-bird 
raurely of representative of ArWhn* 4 (aw pen... 
l^l r l ! hc,r con,, °l; the whole of is capital came from 
Atbuthnot 4 Co. it was directed and handled by Arbuih- 
was completely under their entrd. Tk 
f^PWofthe Mysore Sugar Co., was to take out tk 
JSJ ° A, . bQ,hno< 4 Co. at tic place in M,-v refared 
uT f ' “ d >' d ' d «*kc the factory ox a technically. but 
Joe factory continued to be run and maintained in ei-.tly 
bff0rt Thc "V«*«“* kne “ wuhing 
Uwa °!‘ he Mil,eoteof the Mysore Sugar t o. inch 

WkLfcST I" ,bC (oa ^ nm '' ^ «* 

CoH^ 01 A,bo,hno t 4 Co. into the hands of that 

** '** M<f»t« of tk Mysore 
Eft* “* P ur P° w of recovering tk proetdx of 
»*“*• res P0ndent'» hands, kdd that tk Mysore Sugar 
2 rKO,fr ,hf M * d P'ocetds without reference to 

2 /K£j 0 , f ,? k f d 08 00 ,he 1" 1,4 ,lic 

hot 4 .Co W ° f lhe de P°' lU **>«y had made with Arbuth- 

<b?iSl*S? 0re Sapr 001 Could Wn 8 *«* »» 

in «P« Of sales of sugar, iky 
Sb‘fifiSpjS “ Prinoip»J« in this sense, that they 
"w* lhe beoefit of then sains tubject to every equity which 
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PRINCIPAL AND AGENT-AGENT-KWrf) 

Set •§ -{CmtJ.) 

^ , 7 k r , “',t. Wo '.'' ,kik " u ' s c “- 

Sd.o. If that 1 . > 0 . then « are face to face with a situa- 
'**. ‘h'-h‘here was a« ordinary omonl contract with 
right. « both »tdc. which could not k* altered without the 
u«s,nl of both pail*.. ir.Ummrnf UM J«-.) UlHCtu 

VsSi“.c'i'« A Lr- Sl,NI, «AMl'KTHI MlHU.HR. 

11929; 15 L W 201 761. C. 941 ^ 24 C. W. N. 1004, 

Sub agent 

" V " aW 7 ■ i ~ L " *””*l 

izzzffi:* *-*"*"* 

aJittS•* ^ "! nh ' lh •’H^'wav an 

*“ fn * rted «»"■ II—between 

° ,n<,U ^ ''w* oc«4.K*n of .1/ 

wng appocnie,. «dd« treasure »the district of Lucknow. 

Tk »-.«»! word.ttwMrh tbr claim was founded were;— 

Z*- r 7 , "* n "roi-producik* 

^^^n ^T. , ', WC *y«U' of 

my teaipvtary m>Ih. ute. or rd agents ap,s,nted by me.ot 

Im4,1 ronwwNp to nialc gcrwl 

ft«.- were f.egrtK-s of siitnp. In ruUwdinate 

ren^rsol tk treasury .4 larrbmw. .1/ W»^f %ispcx . 
fctil) mr-vrtit. Hoi it wa. M«g|,t t„ nuke him liable |« 

' r t7 ' ' J l " '*'***™*>- -ml parti- 

cv.- 1 !, ol //. who was 6m tk acamiant. a,„| ,kn the 

*WyoH -sktwm. Thc course 
offovcolut*bythorewhoCcuwMttedtk lorgerl* was as 
fo.k,w. ncr x»d <«t of tk treasury stamps for sale, accord 
rwg a. he indr«W up. the treasury f«w them. He did not 
jdl thaw bmxcll. ur ought nu to have sokl them himxlf. 
d<rwt to tk prtchasn>. twl rhsirilmtcxlilirm to certain p«. 
v-« who .ere lwewK.1 »,*<W ^amp.. wk dealt directly 
with tk puliw, Mailed tk mune) from tk public, and 
• kec rky .t was topay that Money .n« to the treasury. In 
*o« c^e. Ik purchasers paid direct to the Ircaswry, but 
otkf fro. Ik purchasers « fro. tk vendors the 
**+* ^ ol the .stamps issoed 
by rt to //. Tkw wnc daily accounts stated Iretween the 
treasury ami tk irndor*. k, I**™ lhc , rwu - Jn( | //( 
the acvousts war stated monthly, and. at the end of ev«, 
month rt was oeces^y to show that tk Money received by 
tk ireasury was ik eaart value of tk stamp, which had 
b.m 1‘MKd. cicrptin* such a. were not then m*I and Wire 
accounted for as ix* «*,. // co |, ude(1 , iih , hf |icCB>d 
«rm*,.s. They cau^d stamp, to be forged either by making 
entirely »e« ones or by altering some genuine stamps to 
Urpr amount,. Ik vendor. m*I th.^- forged stamps, and 
tky pawl tk whole of tk proends into tk treasury. 
Then // having gc* real stamps from tk treasury, took 
for himself and his accomplices so many as were exactly 
equivalent to the payments made into ik treasury. He 
Accounted every month, so adjusting his accounts as to make 
tk proceed, pail into tk treasury for the forged stamps 
try tk Iwer^ed vendors exactly square with tk value of tk 
stamps mued by tk treasury to him. excepting so far as 
tk same remained umcW. This process went on for more 
than fist yem. Tkn it was discovered, and the forgers 
ere convicted and punished. 

The suit claim against A/ was for the value of the stamps 
thus mwappropruted. and it was based on tk two grounds 
f I) of tk misappropriation of tk stamps by //. and (2) of 
rk mcsc^ ol // b, facing hi > i counls 
causing las, to Ik Covanment. 

// was ^employed in tk treasury from the year 1859 
-..irck and was up to the year 1873 admittedly' the agent 

ot M. But in tk year 18/3 tk Govwnment appointed 

H to a definite trffce, that of accountant U the treasury, 
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PRINCIPAL AND AGENT—AGENT-(CWi.) PRINCIPAL AND AGENT—AGENT-{C«tf,) 

Sub agenHtW/J Suit by -(Cmd.) 

4iul instiuJ ot M paying him a, before, thenceforward-he j Own XANK-SUIT IN ACENTS—AUTHORITY' TO 
Government paid him. h wa*. however. proved that .V INSTITUTE, ON PRINCIPAL’S BEHALF—(C<n//) 

nominated //. a,.I ttut the change .Inch ««* place in 1873 propcrt , , 0 r « 0 ver a,rears cf rent altered to be due Iron 
wa>n.->>Kn prwtully to alter the rdat«tt bet ween ,he defendant as occapier of a portion of that property. Tie 
T / 'h ' 1 "" WU0,dlM,f - i defendant pleaded that the soit was not brought inthenu* 

n f J all,nnug •* <-*■<’.' bdo*. that // was tne agent of .Vand on hi* behalf. and that 5 had no authority in hi. 
... ,/ UMt. a'.n.« S h the forger, committed by // would l0 ** fofarfeai .. Jthen applied to amend kit 

1 1 iT.'lI, '? * * Srttn * W * *P ,ainl ** ‘diluting thetcin for his own name that of X* 

nuke M luUe to. .t. in «*o respect* there wa> mtscoodoct, pljjntifi. That application was granted and A”s name wb 
whuh was 'In all) connected w.th the agency of // within ^titeted for that of*. When the case caw on fee 
the agicement. tiut 1 * to say. the misappropriation of the 1 
stamp* wiikh he leproentcd to have been sold, aid the 
false account* which he 


su 


tendered month by month, and in 
Which he represented those stamps to bare been sold by the 
vendor*, that the lo» caused to the Government arose in 
oin*ev|uenec of that niixooduct of // within the meaning of 
the agreement, and that M was liable for the same. (Sir 
Arthur llabLuv.) Sk| KbHEN f. SECKETAkV OF STATE 

FOR India. (1885; 121 . A. 142»12C. 113^4 Sar $59 

-f’rrioel of agent's own employmer.t-Appointment of 

(••agent depending up«-Termination of agent'* employ , . 
ment i*lwe period fixed-Meet of. on sub agent’s employ 
ment-Danugo for uroogful termination of his employ 
ment-Subagent’* *uit lor-Right of. See BROKER- 
U.sdkk-Broker. (1919)461 A 314-47C. 290. 

- i'uauthanud affiantment */— AVa/r.vr ittoxt* 

filmifill and tut'ifint in ease cf. 

Appellants appomted V as their exclusive agent for the 
sale ot kfftftilK ml on the terms, amoogst cehers. that he 
should deposit with them a certain amount a* a guaiantte 
of good txith and should deposit securities for the price of 
the oil to be supplied to him. Appellants did not expressly 
or impliedly authorise V to name any person to act for 
them. V , however, entered into a number of sub agency 
agreements with appellants. The agreement* were entitled 
sub agency agreement; hut. except so far as V was referred 
to as being tne *ok agent for the appellant*, no reference 
whatever was made to them in the agreements, and no 
privity whatever was e*tj!>!i*hed between the appellants and 
the sub agent*. Tne course of business between V and the 
appellant* did not also necessarily imply that the parties 
must be assumed to contemplate the employment of s«ch 
sub agents. V did not appoint them to act on behalf of the 
appellants but on behalf of himedf and the guarantee and de¬ 
bited moneys wire to secure him a* against the sub-agent*, 
and not for tne security of the appellant*. V, who was in 
delxed to the re*pondent Bank, paid to it a Sum of 
K*. 52.000 fiom out of moneys provided by the subagents. 
Soon after the Bank suspended payment, and appellants 
instituted proceeding* out of which the appeal before their 
Lordships arose claiming reptyment of the sum paid by V 
in priority to Ulier creditors of the bank on the ground that 
such sum represented their money in Ts hands. Held, 
overruling their plea, that the amount was never the appel 
lant * money at all and that, in the circumstance of the case 

b. 194 of the Contract ____ 

Buikmaiin.) T ex as Compass r. Bombay Bankinc Co" 
LTD. (1919)461. A. 250 (255)=44 B 139(145)- 
(1920) M W. N 40-11 L. W. 320 = 24 C.W N 469 = 

22 Bom. L. B. 429=54 L C. 121 = 26 M. L. T. 370 = 

30C.L.J. 446. 

Suit by. 

Own name-Suit in agents-authority to 

INSTITUTE, ON PRINCIPAL’S BEHALF. 

- Derision in ftfttsr of—.immJmaU cf flaiut by sub. 

sututing principal's name net equivalent tc. 

S brought a suit in his own name, but professing to act 
as the tehsildar and general agent of *V ia respect of certain 


heating, a preliminary objection was taken by the defendant 
that S had not shown that he was tbe agent of ,V, and 
autboiiied to U)c his name as plaintiff. The Courts bd* 
upheld the objection ar.d di*mie*ed the suit. 

On appeal to the Privy Council it was contended that lU 
order amending the plaint was conclusive betwreo the 
parties as to the right to maintain the suit in the name of 

X. 

Held that the contention was untenable (137). 

The po*itkm of the parties x» r.ot different after tk order 
for the amendment nf the plaint from what it ha«e 
been if the suit had been originally commenced by S in the 
name of .V. All that the Court did by allowing the am®! 
ment was to comet a supposed mistake made by S in tk 
in*tituticn of the suit. After that correction the soil 
proceed as though it had been originally brought as a*™* 
The Deputy Collector did not. by allowing the aittojoab 
decide that S had authority to institute a suit in -Y» 
That, if questioned, would remain to be proved [m 
(Urd Hanneu.) NAM NaRAIN SlNGH r. RAGHUNAUTB 
SAHAI. (1892) 191. A. 135= 190.678(611); 

6S*r.8» 

PRINCIPAL'S NAME-SUIT IN—AUTHORITY TO 
INSTITUTE. 

- Failure to frae—Diimissal cf suit. 

A suit to recover arrears of rent brought by an **“* 

! tbe name of his principal was dismissed by tbe Courts 
on the ground that the agent had not proved that be" 
the agent of the alleged principal, and aulbori«d » «* 


-as plaintiff. . j 

Their Lordship* concurred in finding that the . 
not proved hi* authority to sue in the name of lb* P rna P*‘ 
and held that the Court* below were justified infc«m»* 
the suit on that ground (138 9). (Lcrd H****-) 
NARAIN ‘dNGH f. KAGHUNAUTH SaHAI. ^ 

(1892) 191. A. 135=19 C. 678 (£82)=6 W-» 

- Failure tc frcve—Diimisul tf mil ** 

AH*I by firimifal against-Catt cf-UMilJ 
a fat far. tm dismissal cf a ffeat. .^-| 

A suit instituted by an agent in the name of w pn*gj 
was dismissed with costs on the ground that the a£»' 
not proved his authority to sue in the name of IM 

circumstance of the case ^ ^ ,hf H ' sh ^ “.Sit ** 

Act did '^lappeahothePrivyCounciifrom the decrees be^ 

^ ,6efC - {L "* I argued that tbe judgment appealed from was ttgJJ J 
inwsmuch as it condemned the plaintiff, the 
costs, while holding that the suit was rightly ^ 
on the ground of want of proof of the agent’s anther 

ffeid that tbe appeal being brought by the P nDC ^, t 
was properly condemned in costs lor appealing ^ 
judgment which, upon the materials before the uosn. 
rightly pronounced (139). 

Tbe proper coarse for the principal wooM na , M 
prove that he had. in fact, given authority 
bring the suit in hi* name, but he made no apf*®* -, „ 
allowed to supply this proof, but amply ipp^' 
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PRINCIPAL AND AGENT—AGENT—(CV*6/.) 

Suit by-(C«/rf.) 

Principal’s name-suit in-authority 

INSTITUTE—(CVw/rf.) 
doing he subjected himself to the jurisdiction of llr Corn 
lo condemn him in c««t>(l39). (Lard llannm.) mu 
Narain Singh v. Kaghunauth Sahai. 

(1892) 191. A. 135-19 C. 678 (683) =6 Sar. 202 

-- Proof of—N/auitj. 

A Coart whose aid is invoke! on behalf of .me person 
through the agency of another is entitle! in some form 01 
other to inquire whether the allege I agent really had autho¬ 
rity to bring the >uit. It may be tkxesMiy to do si foe 
the protection of the person sued. He w«*ld at Wa%t be 
exposed to the danger of being >ucd again by the principal 
if the agency did not exist (13/ 8). (Ltd //an *,*.) \ »\t 
Narain Singh ». Kaghunauth Sahai 

(1892) 19 I A 135 = 19 C. 678 (681) <-6 Sar 202 
Trust deed-Trustee under, with power of sale 
on consent in writing of co adjutor. 
-—Agent appointeJ by-Sale by. without vxh 
-Validity. 5/e TRUST DIED—TRUSTEE UNDER—Salt 

nc. (Ut7l9B.il!, 

Undisclosed ptlncipaJ 

- Ail for—Pnnof.il'1 ngjAt in toK *f. 

Where an agent acts foe an urwiisclo«.i principal. the 
Inter most either go a*rin>t hi. ag.nt and Mb* the 
transaction altogetoer, or if he dot. not repudiate the Iran 
Mcticei, he must take it with all it. 

KLnri juiiaGift’ll.) Wise Juggobundhoo k si. 
(1869) 12 M. I. A. 477-2 BLR (P C ) 69 - 
„ 2 Sar 459. 

Coni rail far—Coniratla'l ngU unit’. 

This ii not the ordinary case of a contract made by an 
***** for an undisclosed principal, on which the contract** 
on discovering the principal may at hi. election sue cither 
Principal or agent. (246). (brd Julia Tnrmr.) 
MURTUNJOV CHUCKERBUm l>. CuCKKANE. 

(1866) 10 M. I A. 229-4 W R (P C)l« 
lSuth 592 - 2 Sar 124 
Gmlrtil far, in a/,nl‘i tun name—Pi gin ,/ «!<• 
ftrlyin (auaf-Judgmmt unutnM A, a mad ly k,m 
ofoinil attnl—Btr U mil tgamtt fnnoftl if. 

Where an agent contract! in his own name for an andiv 
< J Mtd principal the person with whom be contracts may sue 
‘he agent or he may we the principal, but if Ik sues the 
*jeQt and recovers judgment he connot after war* sue the 
Pnpopal. even although the judgment does not result in 
“faction of the debt (172). Two judgments which are 
J«h based on the same cauw of aciion and cm* of which is 
jlireoed against the agent of a firm and the other against 
[he firm itself cannot in law coexist in valid and eflective 
•°rM (172). (Lord At h nun.) SOMASUNIMKAM CHIHV 
*' S VBRAMANIAM CHm r. (1926) 25 L W 163 * 
(1926) M.W. N. 832-4 0. W N 1 = 

991. C. 742 = A. I B 1926 P C. 136. 

Wrongful acts of. 

~~~~~PnHafaT 1 /Mi/ily for. 

.T“ e M i‘ to recover damages in respect of the inprj 
*hich the plaintiff had sustained by bring presented by D. 

*g*nt of the defendants, in Augi»l or September, 1865. 
Horn removing certain logs of timber to whi h the plaintiff 
l U fn,itW - The evidence showed that at the time when 
" U > aflepd ,0 hlr * 90 PW'ented the plaintiff no relation 
UHhkir lbit °* Tttdof Purchaser existed between D 
nfic : 1 * n ^* n **' e,< *pt that of agent to procure a lease 
Umber (from which the plaintiff was prevented 
°m removing the logs of timber) in the previous July. 


PRINCIPAL AND AGENT-AGENT—(LW.) 
Wrongful acts cI-(Ccki/.) 

///« that the acts of I) could not be treated as the 
wrongful acts of a servant or agent committed in the course 
of hi» service, for the plain reason that at that time it was 
not shown that D was a servant 0 . an agent for the pur- 
pose working in the foie* on behalf of the defendants. 

°I ^JdS, °! ** a " a,USW ' 10 ,ho * comploliMcl 

'}**«* of !»«* “>at the defendants 
koowingly adopted or ratified tb.^ ads. or indeed of the 

— 

. 10 P ! <XU ' C a k ** •* *»!» forest is a 

Z2££\£?* mmm «'‘” k 

Wrh respect to the question, whether ., principal is 
amwnaWr for the act of his agent in she course of his mas- 
to s bw'inos and for hi. master's benefit. no sensible dis- 
tinctMi can be drawn between the case of fraud and the 

case of .any other * ,0 °* T* l"w«l i«lc I*, that the 

master n answeraUe fo, ec*ty w,b wrong of the servant 
« agent a,» committed ,n the coarse of the service and for 
the masters benefit It is not necessary that the master 
should hait authorited the particular act of the agent. If 
he has pit the agent in bis place to do that cla-s of aetc. he 
mu-t be ansueraUe for the manner in whi, h that agent has 
cmdacted lumvif « doing the busino. which it wa. the 
act 0 / the master to place him in (135 0). (Sir Jtokrt 
ltd/ur.) bOMfeaV HURMAH TRADING COKIOKAIION. 
Lm K Mirza Mahomed ai.lv. 

(1878)5 I. A. 130-4 C 116(121 2.123)- 
3 Sir 622*3Suth. 625. 
PRINCIPAL AND BANIAN—BANIAN 

- Lnn Rifkl Ir-Btin CuUm. 

There n 00 rale of law gicing a lien to a banian, neither 
n there any custom to that effect. If he claim, one he 
■vast prove n either by shewing some express agreement, 
written 0 * cerbal. that be shall has* a lien, or some coots* 

T 5? ** M U M«d(92). (/W 

J/rtftuf.) Peacock ►. Byjnauth. 

(1891)181 A 78»18C. 573(597 8)“ 5 Sir 651. 

- Urn tloimfd Afremni or ronn, 0/dm/inr 

tnff*line-Pr,W of-Qntnfnm. 

The question in the appeal, was whcther.By jnautb. or. as 
he wac unally calied. ' the banian." was entitled to the 
benwhich he claimed agamrf merchandiK in the godowns 
•AT, and against other merchandise which at the time of 
r* suspend of payment was on (midship, consigned by 
P to T. and which P claimed the right to stop m imnnln. 
Byjaauth reaed upon an expros agreement that be should 
have sort a lien, and also a course of dealing from which it 
mm be implied. He did not. however, allege that there 
was any written agreement. 

HtU. on the evidence, that no express agreement or 
course of dealing was established entitbng Ity jnauth to the 
bed claimed b, him. (Lord //Menu.) PEA^ BVj 
sauth. (1891) 181 A. 78-18 C. 673=6 Sar 651. 
—-S*/r tf r.W» tmugnti - Banyan tnlrulrd lnH~ 
Ijahhly U rmngntr ol-Ciriumilamti txilndmr. 

Where sake of pmic h». _ 


' • - -——•• 

U here calw of goods consigned bac* been in good faith 
effected by a banian, and the proceed, have been duly 
bro^h. into actumt between him and his employers, the 
cMMgnors of such goods cannot afterwards hold the banian 
accountable to them in respect thereof (108 9). {Lard Hat 
™) Peacock >. Hvinauth. (1891) isI. a. 78= 

180.673 (613) =6 Sar. 651 
PRINCIPAL AND FACTOR-FACTOR. 

name tf-Bill dra*n ky, in in r*n nami again,! good,- 
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PRINCIPAL AND FACTOB-FACTOR-(C«w;.f.) 

Xiture ■ 1 h. . —/'*. /? by i*ittr—Ltu 

i4r :fj: iu.-tluj tn usee'. 

Fa • nil u*ti 1 uuh o i lhar principal'* 

£*«!'. .m l l*“ i*> -• v«l upon firm, the gwxl> 

hi l»iut*xi 1 ; IkB* ihem id tixti oin runK>. 
and H-lling xh.- l-.il* witu ;L»* •hipping duanneul* in ibt 
market. Iw.i.uj.iu.A. <1 Ik- UtoT* !>ill* bj *L« uo- 
Mgnev*. -i,d in. <[.uuiy ..1 ik 'hipping document* to them. 
iiMilc I Ik 111 il*. |»lc l;«.« but ..id not Jtti the character of 
lln tr.in\Hti<o. «!.»■ !• w.i* .«ic whereby the factor* bad 
Pklptl the g*«od* i iliv paymeut <4 UJI* on which tky 
(and i»a Ikr |*in ijul) liable a> drawer*, for an 
amount cx.tr Ink 'Jue<*f ?a»U. 

In >uch a ca-e n» p ivny «-ai*i* btl*een the <on*igrwv> 
ami ihc undi*. to-cd p. imipul. //./</, therefore. lhai a k*» 
havin.* •. uiT.nl <41 ihc diipment*. the principal ma* table to 
•lie Ij.Kii* olatr f”i the lull amount (A redraft* lepirttni- 
itig that I"", although the lator* hail kcome in*olirnt*. 
anil had. in lad. paid only a -mall dividend rw ihc redrafts 
(245 i,). (/>-»./ Ju'tue Twmr.) MURTUNJOY CHECKER- 
BITTY ("OCKkAM'. (1866» 10 M. I. A 229 = 

4 W R(PC.) 1-1 Suth 592 - 2Sar 124 

- FatlMSiiffiMi t**li irr <j/e .*• «tiak/ .*//»;»• 

(tfiil .»».vi kn «&w ate,mat — . 1 ntianly at re&uii—Iate 
reil in £*.«/>— Fa, tar w:/«rf. by r.-aua af kn aJmaeet. 

Factor* having an intert*!. by reason of iheic advances, 
in Ihdr principal'' g.vid*. are /4»tilied in >hipping tbo* 
good* fur vile, either “on a count of thaw concerned." Of 
“ on auounl <■( lhcni*d»f" unless ihcir general aulhorily 
wai conti«4lcl In i«*t ruction* from iheir principal or by 
ionlia.1 (243 4‘. (LW Juittee Turner.) MuKTVNJOY 
< HUCKI RHUTTV I*. CoCKK ANE. 

(1866) 10 M I. A 229 - 4W.R (P.C.)l- 
1 Suth 592 2 Sar 124 

- U v .»ffJuM It. u/ CJt atta-Fac/nk .Wenaa/i/e 

U'ar-Cmtm «r -Traf ••S—Qai*ti.m. 

11 ( 1 , 1 , lhai ihc e\ idence ahogMher (ailed l«» c%ul4ivh that 
any paiiicular usage or caMom qualifying tbr Mercamile 
I an of England, a* betnren principal ami facUc. prevailed 
ul ‘ alr uiia. Cm^cqntMly the p-n«r» and dulin of fa-lors 
at Cul'uif.i (,|| i., hr dcvhlerl l<) thepneral Mmaaiile U«. 
(l 'ij Jadn.v Tuner.) Ml'KToNjov OlLCKEPBITTY r. 
CoCKKANF. 11865) 10 M. I A 229 f 242 3)- 

4 W. R. (P. C.) 1—1 Suth 592 = 2 Sar. 124- 

PRINCIPAL AND G0MASTA-00MASTA. 

-Act of inrolvency of - Adfidkalioo of principal on 

Rfoinil of. Siv INSOLVENCV-GJMASTA. 

- r,utu. ,/iip out,Ml b,-Pn*uf*l ifhuvj if. 

A goma>t.i h.i' no pontr in lhai characier alone lo bind 
his master to any parlmr>hip agreemcnl (306). (UrJ 
Cke/mihJ.) LlCKXiEE CHUND r. Zorawuk Mull 
( 1860) 8 M I A 291-1 W R 35 = 1 Suth 425 » 

lSar. 763. 

■ r ^mnkip (,nlrj(t (nhrtJ ,nU atri.w/ Jutktrttj 

by-Rah fatten by f riu. tpit ef—FJ/it. 

A principal may ratify a partnership conlract enlemJ into 
by his gomasta *iihoui authoiiiy. and. if he does so. he be¬ 
comes bound by such contract (306). (LrJ CUmifcrJ.) 
l.UCKMKF. CHUND:-. ZORAWUR MULL 

(I860) 8 M I. A 291 -1W. R 35 = 1 Suth. 426= 

1 Sar. 763. 

- Felt ti ,hi oi—Differ,na »> 

Tl * of a goma<i.i differs in different cases. In 
some c iws he may be little more or no more, than an ordi¬ 
nary manager. In others he may represent the business so 
entirely that the bweficial owners have no practical control 
over it and are quite unknown lo the customers. It b a 


PRINCIPAL AND G0MASTA - G0MASTA - 

M-) 

que*ti.fl in each ca«e whether th. 1 gomashta occupies sach a 
pt>iiiai that the ouner must >tand or fail by his acts 
(IW 70). (LrJ //MeUK.) KUST00R CHAND RAI 

Bahadur r. Kai Dhunput Singh Bahadur. 

( 1895; 221 A 162- 23 C. 26(356)=6Sar.617= 

5 M. L J. 269. 

PRINCIPAL AND SORETY. 

- See Surety*. 


PRINTING. 

- See Privy* COUNCIL- 

PRIVY COUNCIL 


-Appeal-Printing. 


American decisions. 

Appeal. 

Courts or Justice-proceedings before. 
Criminal appeal. 

Judicial functions of. in regard to proceed- 

I INGS BEIORT COURTS OF JUSTICE. 

Practice - Question of Fact - Concurrent 
Findings. 

Special leave for appeal to. 

PRIVY COUNCIL -AMERICAN DECISIONS 

-Binding natete of. {U,J Mint* r.) MaOIILUN 

& CO. r. COlpek (1921) 511. A. 109(121)- 

48 B 308 19 L W. 299-26 Bom. L.R. 292= 
(1924) M. W N 308 = 28 C.W.N.61S- 
22 A. L. J. 471 = 2 P. L B. 137- 
A. I R 1924 P C 75 831 C. 101 - 46 M. L J- 637. 


PRIVY COUNCIL-APPEAL 

abandonment or. 
abatement of. 

ADMIRALTY*. 

APPEALABLE CaSES-ISSUES IN. 

APPEALABLE VALUE. 

APPELLANT. 

APPLICABILITY* TO. OF S. |04 OF C. P. C. OF IW- 
BENAMI. 

Boundary dispute, 
certificate of leave for. 

Co-defendants—Question bhyveen. 

COLONIAL APPEAL. 

COMPETENCY* OF. 

Compromise of. 

CONSOLIDATED APPEAL. 

Costs. 

Costs of. 

COS1S OF. AND OF CROSS APPEAL. 

Costs of. and in Courts below, 
costs of. and in High Court. 

Criminal appeal 
Cross applvl 

Damages-assessmentof. nirn . 

Declaration in-Nvture and effectof-w 
of Court below to give effect to. 

DECLARATION UNNECESSARY*-MAKING OF. 

Decree is (or Order in Council). 

Decree under. 

Default to prosecute-dismissal of aPPWL 

F0R * -re AND 

Defendants with different defence -- 

SEPARATE CASES. 

Delay in prosecution of. Ild tf 

DlSCREHOS OF COURT BELOW - iNTERf^ 
WITH. 
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PRIVY COUNCIL—APPEAL—< CmtJ.) 

DIVORCE. 

EVLNTS SUBSEQUENT 10 DECREE UNDER. 

Events subsequent to suit. 

Evidence. 

Execution of decree under. 

Ex frit DECISION IN. 

Ex frit HEARING OF. 

Fact-Finding of. 

Final decree—appeal from. 

Finding of fact. 

Full Bench of High Court-Answers adverse 
OF—QUES lIONJNC OF. IN APPEAL FROM FUUCR.Y 
RLE DECREE OF DIVISION BENCH PURSUANT TO 
Full Bench opinion. 

Future kights-Declarationof. 

Hearing of. 

Hypothetical richts-Detekmination or— Pro- 
pkieiv. 

income-tax Aa-D ecision of High court 

UNDER. 

Interlocutory application in. 

Interlocutory order. 

Issues. 

Judges hearing—Death of one of. beforl 
JUDGMENT. 

JUDGMENT IN. 

Judgment under. 

Jurisdiction absf m t ot-Pieaui. 

Und acquisition act. 

L'ND tenure-nature and incidents uf-De 

CISION OF INDIAN COURTS ON. 

Uw in India—Notice of. 

Have for. 

I.egai. PRACTITIONER. 

Limitaiion-plea of. 

iajrds Commissioners of the treasury-D m 
SION’S OF. 

Mahomedan Law-question of. 

Mkrus substantial of. 

Minor. 

Mortgage. 

NAWAB OF SURAT ACT XVIII OF IW8. 

NEW POINT IN—PeKMISSIBILIIV. 

OBITER DICTUM. 

OBJECTIONS IN. 

ONUS OF PROOF-OBJECTION TO. 

Order in coinch, in. 

’ARTIES TO-ADDITION OK SUBSTITUTION OF. 

K5- N0T “WM Court-Decision afflciinc. 

Petition of. 

Pleadings. 

^UNNECESSARY-OPINION ON-E.XPKESSIOS 
OF—Proirieiy. 

r«m P, ! 0N 0> ~ Doc, bine of-Ecclesiastical 
JS 5* kULES '« Doctors’ Commons as to. 
RIMING OF DOCUMENTS 

PRWEED^GS IN-RECTIFICATION OF-RlGHT TO 
APPLY FOR. 

pISi, DUKK 7 yUESII0N OF-INWAN DECISIONS ON. 
«SSV" RUU * RKCA * DINC - LONG AND CONSIS- 
UF0 " ° mm - 

ik mimi ,a - 

JKUVW. 

JE-HEARING of. 

Jemand in. 

BS 5 SS® 0F HlCH court - 
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Review to court below. 

Ret IVOR OF. 

Riddles in-propounding ok. 

RIGHT OF. 

Single appeal by different defendants with 

DIFFERENT DLFENCES AND DIFFERENT GROUNDS 
OF APPEAL 

Statute 

SlAY OF EXECUTION OF DECREE PENDING. 

M AY OF PROCEEDINGS PENDING. 

subject-matter of-Value of. 
suit-Evenis subsequent to. 
supreme court-Decision of. 

TraNSLATN»N 01 DOCUMENT. 

Transmission of rec ord. 

Valuation or property. 

Vernacular dfed-Translation of. adopted 

BY PRIVY COUNCIL 
Vernacular words-Meaning of. 

Abandonment of. 

-EJkvt of—Swwrity furni'hnl lo abidt determlna- 

liai of appal—Kdc*c U. 1>F ED SREEMU1TY GUUR- 

monu Dabee. (1857) 6 M.I.A. 490 - 

11 Moo. P C. 151. 

—RcnI«jIm. jfki—Dixrrfkm to allow — New 
-PM-I-OI*»” 6k—JarixliitMi lo (rant— 8 and 9 Via. 
1 . 30. ». ’—ALuxUiioit under. (Dr, £*M/«rff*r.) 
RANEE HC RROSOONDREE DlBH r. RAJAH I’KAN 
KlSHEN SINGH. (1857) 6 M I A. 491 (492)- 

11 Moo P C. 152. 

-Relation jftci—C iruimnar.<w jaMifyinf—Term* 

-Pajiwm o I «*> of application by petitioner. and giving 
U merit, in England. {Dr. RaNEE HUK- 

ROSOONDRll DlBIA f. RAJAH I’RAN KlSHEN SlNGII. 

(1867) 6 M I A. 491-11 Moo. P.C. 152. 
Abatement cl. 

-Re*i»wr again* prtv*al iepi»entati»e of dcceaxd 

re^iowkm. (4W JnUut Kmgki Bm<t.) GOBIND 

Chunder nun r. Ryan. 

(1861)9 MU. 140(1667)-1 WE.43- 
15 Moo P C. 230 ^ 8 Jnr (N 8.) 343-6 L T. 659 - 
10 W.R.(En|.) 105-1 Sar. 831-1 Sutb. 471. 
Admiralty. 

—Srt admiralty and Pkactice-admikaliy. 

Appealable caiea-Issues in 

-KiwSng* on aB-R«ocdin S U-N«c^,y. S« 

I’k act ici—I ssues—appmi. ybi.e cases. 

Appealable Value. 

-s<t c. p. C. of 1908. s. no. para. 1 -subject- 
matt ir OF APPEAL 

Appellant. 

-Different defence* and *parate Appellant* 

■ ith—Single appeal l«y. Art PRIVY COUNCIL-APPEAL 
—Single appeal (1900) 271. A. 168 (172)- 

23 A. 137(142). 

-Judgment under appcal-ltKorreetne* of-Doly lo 

Appeal—affeliant—Judgment under 

APPEAL 

-Judgment under appeal—Incorrectness of-Onusof 

>bo»ing—Kiddie*—Prepounding of-Pennissibility. 
Boundary dispute—Privy Council appeal in- 

Rl DOLES. 

-Swirit) furnKbed by 10 abide determination of 
appeal-Relea« of. 00 abandemment of appeal. KFPn.- 
SREEMLTn GOLRMONEE DABEE. ’ 

(1857) 6 M L A. 400=11 Moo P.C. 161 . 
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PKIVY COUNCIL APPEAL-(cTrfJ.) 
Appellant-'' **/.) 

-Scjctialc- appellant—Coin'd twyf.,i each *ctof— 

Argument* hy—kvplic-. *puratc—Allowance of. owing U« 
conflict ot inttic-l. Sa LEGAL Pk ACT1I ION LR—PlUV\ 
CoiNf II. .U-PIAL. (1842; 3 M. 1 A. 138 (152 ». 

Applicability to. of S. 104 of C. P. C. of 1908. 

- s.t c. t. c. of r«s. s. im. 

Beuajni. 

-Ccmhmimi finding* a* to—Interference wiih. St. 

I'kivv Council— pr act ic e—quest ion of Fact— 

CONCt'KKENT FlSDINCS—IMEKFEPINCL W11H- 

CASIS UNDER—BfcNAMI. 

- ‘hutl JhJ-.'.J. on pm stun of—Rmrsa! hy 

l/igh IWI o/—hints to k lonsidtrid in tan of. 

In thi% aw the plaintiffs sued i-x the recovery of certain 
Wopeily pvichatftl in the name of a female member of lb. 
family (the wife oi one of the coparcener*) a* guardian ol 
ha minor xm on the ground that the property was yeni 
family property and Hut. on the death of the minor, the} 
Ocean* entitled to it by survivorship. The defendant, the 
son in*U«c of the female member. claimed to be entitled to 
the property on the ground that the purchase wa» beoami 
for hi* deceased wife. and. that, on her death, he was enti¬ 
tled to il. The first Court held with the defendant am. 
dimmed the wit. On appeal, the High Court reversed its 
devrw. On further appeal, their Lordships wbrk folly 
alive to the fact that there was much to be raid against the 
ca*e which the defendant made, and that persons in hi* 
petition who made wch claims a* be made must eapect 
their stories to be narrowly, and even sceptically, tcrutiniv 
td. hdJ that the question was not whether their Lord*hip> 
wwM have believed his story, had they tried the ia*. but 
whether there was sufficient in the evidence to show that 
the High Coutt wa» right in holding that the trial Judge 
had misdirected himself as to the onu* of proof, or had 
misjudged the weight of the evidence, or wrongly accredited 
certain of the witnesses called before him. 

The judgment of the High Court was set aside, and that 
of the dial Judge restored. (Lord Snmmr.) Moil Lai 
«*• KUKDAN Lal. (1917)22 M L T. 10-6 L W 92 - 
15 A L J. 329-1 Pat. L W. 490- 
19 Bom L B. 471 -21C. W N. 929- 
25 C. L J. 681 -39 i C. 964 =(1917) M W N. 464- 
32 M. L J 468(476). 
Boundary dispute 

- Sii xnJir Boundary dispute-privy coin 

CIL APPEAL IN. 

Certificate of leave for. 

- Sa C. P. C. of m. S. 109 (i) and 5.110. 

Co defendants-Question between 

-Decision of-Not proper. Sit Ejectment suit— 

CO-DEFENDANiS. (1870) 13 M. L A. 519(5223). 

- (Lord Mama;httx.) FAKIR CHUNDtk DUTT r. 

KAM KUMAR CHA1TERJEE. (1904) 31 L A. 175 = 
31C. 901 (908) - 8 C. W. N 721-6 Bom L R. 741 - 

1A.L.J. 420. 

Colonial appeal. 

■-Concurrent findings of fact—Privy Council nde as to 

-Applicability. Sa Privy COUNCIL - PraCTUE— 
Question of Fact-Concurrent Findincs-inter- 

FERLNCE WUH-KULE AS TO-APPUCaBJUTY OF- 
Colonial APPEALS. (1927) 101L C. 903. 

- First icnsiJiraticH in—Substantial justttt. 

In cases coming before the Privy Council from the Domi¬ 
nions of the Crown, the first consideration of the Privy 


PRIVY COUNCIL—APPEAL—(CWi/.) 

Colonial appeal— (Centd) 

Council alway* is to secure, if possible, that iuUtantia] jo- 
lice i> done. (Vsstmnt Hold am.) K0J0 PONlcATTA 
FUA. (1927) 47 C. L. J. 328 -1071C. 349 (2)» 
A. I. R. 1927 P.C. 261. 

Competency of. 

- Sa Privy Council-Appeal-Richtof. 

Compromise of. 

High court's jurisdiction to accept. 

- Cufitmiu KlMtu admission of affia! and tuns- 

mi sum of printed mud altinnp turns a/darn. 

Held that the High Court had such jurisdiction, »brre 
one of the term* of the compromise was that tleinfui 
appellant 1 * appeal should lx withdrawn, and that there¬ 
upon the appeal should be struck off the file soasloihtt 
cut the infant from prosecuting it. NaRAINaSWANI 

Pillai r. CUPPUSW ami PlLLAl. 11894) 4 M. L. J. 112. 
Minor-Compromise affecting. 

- Illgb Court's (trufualc as to kntfaal natmt tf- 

Xmssilf. 

In all cases where it is doired to bind person «dft 
disability liy a compromise, it is of the utmost imf«tui« 
that there should be a clear expression of opinion by tU 
proper Court in India that such a compromise is a koefcul 
one foe those persons. In rare case* the Judicial CcBoitw 
may accept the burden of consrdeiing the question of ik 
benefkial nature of the proposed comptomise as regaidi ik 
per*oo* under disability. but ibis is not the regular aw 
usual course. 

The petition for leave to withdraw the appeal open the 
te.ms of an agreement by way of compromise *a* acccrt- 
ingly allowed to »und over until the proper CW* 
had been obtained from the Iligli Couit. 
mastir.) GOMNDACHANDRA PAL?. KaIUSHCHANDM 
Pal (1921) 481. A. 241-48 C W- 

30 M. L. T. 181 .LB P. C.7-14 L. W.W 
26 C. W. N. 105 66I.C. 164 - A. I. B 1922 P- C »» 

- Withdrawal ci appeal pursuant h-hrm** '* 

-Grant of—Ccvditieus. 

-Applications to allow an appeal to be withdravio « 

terms when there are parties concerned who are n« 
tuns are not granted without grave consideration- . 

Their Lordships sanctioned a compromise of ,f 'r' 
aftecting a minor party and granted leave to witbdrt* 
appeal in terms ol that compromire on an asw***^ 
by his Counsel before the Privy Council that thecoo^ 
was for the benefit of the minor, oo a certificate to’«■ 
effect of the minor * Counsel in the Courts w*- 
their Lordship, being themselves satisfied lta * f 
protii* was for the minor’s benefit. (Lerd .cj : 

BA I r. SHRINIBA1. (1919) 471. A. 88=11 L w- 

(1920) M. W.N. 311 = 18 A V * 'a. 
22 Bom L B. 552 = 551.0. 943=S8M.H- 
Withdraw al of appeal pursuant to- 

- Lott /or—Vi rati CMS to Court " lirrJ 

(omfremsst—Grant «f. , -^ w I 

Petition stating that the parties had 
ra/inamah regarding the subject-matter of 
praying for the withdrawal of the appeal- ‘^.^t 
aPo prayed th-t directions might be gi'« ", Tr y 
below to carry into effect the terms of the ««« 

Their Lordships granted leave to withdraw 
bat refused to make an order directing the ik- 

carry into execution the terms of the deed 01 'ynlk* 
Leave was, however, reserved to the parties toappv 
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PRIVY COUNCIL—APPEAL—(CV*/./.) 
Compromise of-{CW.) 

Withdrawal of appeal pursuant tu-((V«w.) 
court below, to take further proceeding under Mkh a-ier 

ment. raja sum Churn Goshal r. Sri Midden 
Kishore INDOU. (1830) 6 M I. A 107 - 

7 Moo. P. C. 140 1 Sar. 405 
Consolidated appeal. 

■-Costs before an-l after Comc4xUioe-S*.rale hi* 

befoic and on|y set alter. (Ur4 Bmhmu<lir.) IIaBADAV 
ACHARJVA C’HOWDHUKI f. SECRETARY 01 Mill ink 
teDM - (1917) 43 I. C. 361.370)- 

26 C. L. J. 590-^(1918; M W. N 28 
20 Bom L. R 49 22 M L J.438 
■— Respondent 1 , costs in-Une M only. (LiJ .V* 
MtkuH.) sukh Dei Kedah Nath. 

(1901) 28 I. A. 186(189; 23 A 405 414;- 
5 C. W. N. 895«-3 Bom L R 704 8 Sar 109 
Costs. 

Appeal as regards mebl 
-- Stt COSTS—APPEAL 

Cu.NSOl.IDA IEU APPEAL. 

—Costs Of. s« Privy council-appeal - Con¬ 
solidated appeal 

Discretion op court relow as to-Ixurierenci 

WITH. 

—-High Court—Cod* of Couit ldow-Dhcrcti»« .%t 
“■Not interfered with. (Sir )*m„ If. CJ.J,.) Da boo 
Bpkr Pertab Sahee f. Maharajah Raj under Ppr 
TABbAHEE. (1867; 12 M I A 1 (40)- 

9W. R. (P. C.) 15 - 2 -Suth 114 2 Sar. 348 

‘ ~ kuk C*newl. tl^gh no* universal. u to-Soa 
Interference when no Mibslantial alteration of decree >nde< 
*P|X.al. \Sir Arthur l/Mruv.) PaRMaN’UNDAFS III 
VUNDAS fc VENAYAK KaO. (1882) 9 I A. 86 (97) 
7B. 19(33)«12C L R 92 = 4 Sar 366 
Costs of. 

APPELLANT. 

CONSOLIDATED APPEAL 

[•ACM PARTY TO BEAR HIS OWN COSTS-OrDER FOR. 
LSTATE SNBJLCT OF DISPUTE—COSTS TO COME OUT 

of-order FOR. 

tX PARTE APPEAL HFSRIl, AND DISMISSED. 

INIERPST ON. 

ORDER AS TO. 

Printing unnecessary-costs occasioned by. 
Proportionate costs, 
kemand—Costs in case of. 

respondent. 

SPECIAL LEAVE TO APPEAL. 

taxation by registrar or. 

Costs of-Appellant. 

Adjournment of hearing of APPEAL-COSTS 
occasioned by. 

"■“—■liability foe, i„ any event. (Sir FurJ Xnth.) 

ohaudri Mehdi IIasan *. Mahomad Hassak. 
in « n, (1906)331 A. 68-28 A. 4391463 4t 

100. W. N. 706 - 3 A. L. J.405 8Bcm LB 387- 
90. C. 196 - 1M. L. T. 163 - 4 C. L J. 295 

9 Sar. 27. 

AMOUNT TO BF. ALLOW ED TO-C. P. C. OF IW. 

0- 41, R. 10—Dismissal of appeal under. 

from, 

Attount to be allowed for cc*s of perusal of the recced 
i* ooij to much as it applicable to the qofe«ioo argued 
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Costs of—Appellant—(f*W.) 

AMOUM TO BE ALUlWtD TO-C. P. C. OF 190S. 0.41 
R I®—INSMISSAI. OF APPFAL UNDER—(£V>W.) 
U4.^omldecidedbj the Phvy Council. (Sir A’HorJ 
( nth. ItUDKI X \k UN r. SHFO KOLR. 

11889) 171. A. 1 (4,5) -17 C. 512 ^5 Sar. 493 

Appt-iLYBU: value—Magnifying of claim for 
ri m luxe—D ecree iok iar shorter amount. 

—-<'u»t»i«.Jv «it-rrup..itMiatc COM*. (Sir Jnmn 

II ( ul,.) MuiHIU.v Moll UN I>OSS GokUL Doss. 

< 1866 10 M I A 563(576) - 5 W R (P C .) 91 - 
11 J. N S 269 1 Suth 614 - 2 Sar. 202. 

APPILUXTS WllH COMMON INTEREST—SEPARATE 
APPEALS BY. 

-Dn!> one allowed in ca*e of. (L ,J Cii/uii'.iJ.) 

SHAH Mukhin Lall p. iuboo skel Kishen Singh. 
'1868-12 M LA. 157 ( 201)-11 W R (?. C.) 19- 
2B LR (P CO 44 2 Suth. 190-2Sar.403. 

CLAIMS UNSUSTAINABLE ABANDONED ONLY AT 
IILAkINC OF APPEAL—COSISOF. 
D,^l;.jwawcof. (/xiJSiuhu.) PaNACAMI Ra- 
MARAYAMMGAR f. M 4H \RAJA OF VeNKATAGIRI. 

H926; 54 I A 68;78)-6Q M 180-100 I C. 86-* 
25L W. 621 8P L T.307 2$ Bom L R 805 * 
45C L J 395 - 31C. W N170-* 

A I B 1927 P C. 32 52 M L J. 338. 

Dismissal of appeal-liability for costs 

IN CASE OF. 

-Doubt* «i fact* in ta*—Fake evidence adduced by 

appeiiant - Legation cau*cd by. (UrJ CtmfM/A 

Dhi rvi Das Pandit Mi. shama Soondari dmiia. 

(1843) 3 M I A 229(244).6 W.R. 43 1 Suth 147- 

1 Sar. 271. 

——Law point, gicing appellant a right of appeal- 
Farkic in tMuety of. (Sir RuLrJ Cttilh.) AHMED 
Hwisan Khan r. Mhaluddin Khan. 

(1883) 101. A 45 (60)- 9 C. 945 (961 2)- 
13 C L B 330 4 Sar. 442 - B. & J.'* No 72 (Oudb). 

DlSUISvCL OF API'LAL SUBSTANTIAL—ALTtKATlON 
OF DICREl BLLOW IN APPELLANT FAVOUR IMMA- 
lERIAl.—lJABILITY 10k COSTS Of APPEAL IN CASE OF. 

- (IsrJ Juitm A‘*i£ht Bruu) SREEMUITV 

NtRMcJUMUNET DO*E» DtNOBUNlHW MULLICK 

(1862) 9 M I. A. 123 (139) -1 Suth 291 -1 Sar. 837. 

- (Sir Juma If. Ce/ti/t.) I .ALLA KUNSEEDHUR P. 

KOONWAR BIMILSEKEE DUIT bINGH. 

(1866,10 M. I. A. 454 (476 6J-2 Suth 39-2 Sar. 167. 

- (Sir Jtwrn If. Critilt.) KaMPEKSIIAD TEW ARRY 

r. SHF.uCHURN INiSS. U 866 ) 10 M. I. A. 490 (610)- 

2 Sar. 177. 

(S " J* mti W- Mr THAkOOR DEVHEE 

r. Kai Balur ram. (1866) 11 M. I. A 139(176 7)- 
10 W. B. (P. C) 3- 21L J. N. 8.106 -2 Suth. 49- 

2 Sar. 231. 

- (IsrJCuirui.) TARANY CIIURN llONNERJEE V 

M.UT LIN'D. (1867) 11 M. I. A. 317 (344U 

2 Suth 98-2 Sar.290. 

-RAJAH MAHENDRA Sl.VCH r. jOKHA SlKCH. 

(1873) 3 Suth. 802-19 W. B. 211 

- (Sir Jtmt If CJii/e.) FORESTER p. SECkFtauv' 

I F STATE FOR INDIA. (1877) 4 I. A. 137 (14 6 71- 
3C. 161 (173)=3 Sar. 717=3 Suth 405 “ 

1 p 1877. 
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PRIVY COUNCIL APPEAL-.(Vwi.Y 
Costs of Appellant—(tw/.) 

I nsyiss ,1. 01 APPI \1. SUBSTANTIAL—ALTERATION 1 
<4 DHREE BELOW IN \PPEI.L\NI*> FAVOUR 
IMMATERIAL—IJABILHY I OR COSTS OF APPEAL 
IN CASE OF—{leaf*/.) 

- (Sir Bunm Pm**.) KM KlSKOkl D.tM r. 

IH.BENDRASAIH SIRCAR. • 2887) 151. A 37(50)- 
15 C 409 (421)=5 Sar 100. 
- (L'J ll.*i IK.) K MIIMBHOY lit BIBHO\ P.Tl K 

1892; 201. A Ii8 9)-17B 341 (350 1*= 

6 Sar. 256 

(/.<«/ Miui-it.u.) KaNI IIemanta Kumari 
•. Maharajah Jaguhndra Nath Kov Baha- 


NEK. 


Dllll 


l>UK. (1891,211. A 131 (134) - 22 C 214 = 6 Sar 473 

- t/xri //Mi'.iK.) Hodges p. DELHI ANII Los- 

HON BANK. I.rn <1900J27I A. 168(182)- 

23 A. 13711512) 5C.W N 1- 2 Bom L R 967- 
7 Sar 167-10 M L J 279 

- (Su /4« £/»'.) I’ERR AJU r. St'HB ARAV Aht. 

(1921; 481. A. 280 (301)- 44 M 656(676 7)= 
19 A L. J. 621 - 34 C L J 56 61 1 C 690- 
(1921; M W. N. 511- 3UP.LB (P. C-) 46- 
23 Bom. L R 920-14 L W. 270 - 26 C W N. 1- 
3Pat L T1-30M L T 1- 
A.I.R 1922 P.C. 71-41 M L J 33 

Evidence additional-admission o»-application 
for. 

- -Taxed uol> of—Di>aUo«rtl to appellant. 

(1878; 5 I. A 61 (77)=1M. 312(332) 

RIGHT OF. 

-Decree under appeal-l’oition of. unm*r*sj!y but 

embarrassing to appellant's title—AltctaiMt of — Ropon- 
(lent' oppo'ition to—Right in case of. (L-ri fi/j<H*ru.) 
Chooramun Singh r*. Sheikh Mahommed au. 

(1882) 9 I. A 21 (26 7)-11C. L B 1 - Bald. 426= 

4 Sar. 329 

-Minor point no! affcting to* of appeal - Failure 

«<n—Right in ca* of. (L-rJ UM.mie.) l)EO Kl aR p. 
Man KUAR. (1891) 211 A 118 (162)=17 A. 1 (18)- 
6 Sar. 489 = 4 M L. J. 272. 
•Successful appellant-disallowance to- 
Crounds. 

--Declaratory relief unnevevaiy-AppdLinCs suit foe. 

lightly liable to he dismissed by fir,t ( wit on that pound 
—Grant in Privy Council appeal of >*h .did rtfuxtl l 9 
("urt. below. (.'V/ Rritrl P. Crihtr.) AKamt Bahadur 
SINGH r. THAKURAIN KaGMUNATH KOER. 

(1882) 91. A 41 (57)* 8 C. 769 (788)® 
11C. L R. 149 = 4 Sar. 316 = H & J. s No. 67 4: 68 

-Dec rev below right under law as then understood. 

(Sir MeHtigw E. SmKk.) SHEO SOONDARV p. PlRTHV 

Singh. (1877)41. A. 147 (153)=3 Suth. 411- 
3 Sar. 724=Bald. 119. 

-Decrees below in favour of responds. (Leri 

(M ms fori.) LUCKMEE CHUND 9. ZORAWUR MULL 

(I860) 8 M. I. A. 291 (308)=1 W. B. (P. C.) 35= 

1 Sutb. 425=1 Sar. 763. 

!-kkyin prosecuting appeal. (Leri Chelms fori.) 

PATTABHIRAMIER P. VENCATA ROW KaICKEX. 

(1870) 13 M. L A. 560 (572) = 16 W B. (P. C.) 35 = 

7 B. L. R. 136= 2 Sutb. 410 =2 Sar. 623. 

* --(Sir Arthur Wtfm.) GHaRIB-UL-LAH ?. KHA 
LAK Singh. . (1903) 301. A. 165 (171)= 

25 A. 407(417)=7 C. W. N. 681=5 Bom. L- B. 478= ' 

8 Sar. 483. 


PBIVY COUNCIL—APPEAL—(CwrW.) 

Costs of—Appellant—(C<w/rf.) 

successful appellant -Disallowance to- 

GkOUNDS— (C>mti.) 

- (Lori MantaghUH.) KEDAR LaL MaRWAJI] d, 

BiSHLN PlrshaD. (1903) 311. A. 57(634)= 

31 c. 332 ( 339)*- 8 C. W. N. 609 = 8 Sar. 599. 

- (Uri CJI'M.) atar Singh r. Thakur Singh. 

(1908 ) 351. A. 206 - 35 C. 1039(1046)= 
4 M. L T. 207 = 8 C. L. J. 359 = 12 C. W. N. 1049= 
10 Bom. L. B. 790-128 P. W. B. 1908- 
42 P B 1910-61. C. 721=18 M. L. J. 379. 

- (Leri BrntmtHtr.) BANC.t CHANDRA DHUKr. 

JagatKishukl Chuwdhuki. 

(1916) 431 A. 249 (255 6)=44 C. 186(2C0)= 
20 M. L T. 335=(1916) 2 M. W.N.S36- 
4 L W. 448 = 18 Bom L. B 868 = 24 C. L. J. 487= 
14 A L J. 1103-21 C.W.N. 225=1 P.LW.l- 

36 LC. 420-31M- LJ. 663. 

- (Sir Uwhuu joikiui) Mahomed Ibrahim 

Row i mlr r. sheikh Ibrahim rowther. 

(1922) 49 1. A 119(128) = 45 M. 306(320)- 
30 M L T. 85= 15 L. W. 364 -26 C. W. N 793- 
(1922; M. W. N. 470-36C.L.J.M* 
24Bom L B 944-A.IB. 1922P C.59- 
671. C. 115= 43 M L IB. 

- (Uri Phil/imcrt.) llEHARI LAL BUUKI RAM r. 

KtNDAN LaL (1922) 27 C. W. N- 509(613)- 
A I. B 1922 P. C. 361 - 32 M. L. T. (P. C.) 15- 
1922 M. W. N. 388 - 691C. 366 = 47 M. LIW 

-For oveithrer years thciccoed of the appeal ba» 

been in the Privy Council office, and no adequate reascu n 
“dried as to why that lime has elapsed before this iwWt 
ha» Utn set down for Dial. Their lx>rcbhip» think iti»ol 
Ik utmost importance that the people in India vhwM ra¬ 
il* Hut the statements their Lordships have mi*. u 
the cventia! duty on the part of litigants to ore all rc«* 
a Ur »peuul to bring their cases to trial, are not mere 
phrases; and tbeu Lordships mean to enforce and 
them eHectual by the only instrument in theuhiruMf 
dealing with the question of the costs on the appMl 
the delay arises. Un the ground of such deLy that ljw- 
ship, disalloued the costs of the successful appfUj 1 ; 

Bu, hmeittr.) VlRABHADKAYYA GaRU f. 

MAMMAGarU. (1929) 32 BodlL B- w- 

34 C. W N. 512=31 L. W. 326-1221^^ 

AI.B. 1930 P.C. 42=58 M.L.J.286(»; 

-Difficulty caused in part by appdUnt himself aad 7 

misUke of Court bdo*. (Leri Carat) kAjAH 
NUND SINGH P. MAHARAJAH LUCRMISSUR .' 
BahaDoor. (1870) 13M.I. A 49 

14 W. B. (P. C.) 23=5 B. L. B. 605=2SoUi^ 


- IMumcut! tmfreftrlj inlreJucti b >'*• ^ 

Costs not disalloued on ground of. because. M 


loses not arsationeu on grouno oi. 
ments appeared to Privy Council to be ^ 

loured part of the proceedings in the to ^ b ‘. '.ert 
Privy Council were not in a position lo saj» 
wantonly or unjustifiably introduced into the u<« ^ 

(Dr. Luihiugteu) BUNWAREE ULr. MAHARAJA* 

NARAl.v SINGH. (1858) 7 M. I. ^ ^ 6lft 


-Dch, »p«, part, of 

to great weight. (Mr. Pmbtrlon D ‘ r a 85 

^ M.tMb't I iVirr IWf /ISM 0® *“ . 




(1865)' 


P. BABOO JANKEE DOSS. \um~t~ q# 

-Forged documents—Use of. (l^ 

MARI RODESHWAR r. MaNROOP KOER- . , Rl . 

(1885) IS I A. 20 (M)-*** 
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PRIVY COUNCIL—APPEAL-{C«/«(.) 

Costs of-Appellant -iCeuid.) 

SUCCESSFUL APPELLANT—DISALLOWANCE 10- 
GROUNDS-((VW.) 

~~ Negligence in conduct of casein Coorb below— 
Omi«ion to place relevant Matutoiy promi.it. before them. 
\brj Butmailer.) N.tTHU KHAN k TH \Kt'R RUtTO 
MATI Singh. (1921) 15 L. W. $35 - 20 A. L J. 301 
26C W. N. 514 L R 3P.C 82* 
24 Bom L R. 571 -(19221M W. N 323 - I 
65C L J 417-66IC 107= | 
A I. R. 1922 P. C. 176 42 M L J 444 < 448 i 
“ •Ke.puvfents Mrpponing judgment brt>*. iUJ i 
H'i'uthm.) MaOHO ROW ( ItINTO PfNr Ooi AY r. 
Uhookun Das. (1837) 1 M I. A 351 -5 W R 33- 
1 Suth 54 -1 Sir 128 
" nrrnfk*m.) KlkT ( HUNDFR RnY GW- 

f-RNMENT AND OTHERS. (1837) 1 M I A 383 
5 w R. 41 (P c.) I Suth 63 (69)«1 Sar 131 

‘ leave in appeal—D mIRvh.uk* ofoM* io 

ca«A of—Ground*. Set PRIW (Vmimii.-Appmi - 
COSTS OP-SPETIAL I.FAVE TO APMtU. 

Untenable grnuwN-Joinder of. (ilk InuUr grand 
10 Hand, appeal—<’o*t. of appeal largely in 

J.™ **»'• (Sir Strut /WA) Ill rrm Dnotr.A 
CHOWDIIKANI v. \| Ml \RAM SI XI i So.MURI 1)1 Kl. 
(1881)91. A 1 (67)-8 C. 332(336 ) 4 Sar 304. 

Uh/mU, rigto, i H uif,j „ * r /*/-. 

m,nl h,m *// .—AWiJ 

h Privy Ctnu'it iii 4* mJJpur. 

» Nile reverting the High Court whi K had diemi-ed lb 
Want's *|t tk*ir Lnrdthip* dolimd lo interim with 
be order of the High Court * tocmb. became the apprl- 
l*ni had throughout sough? right, that he wac not rn'illrd 
V* 1 the judgment of the High Court »*. «ipport<d by the 
T™ °f appellant's action, ami the Privy Council panto! 

appellant the relief they did a. an indn lg nct {heJ 
Bittmtiter.) VirarhadravvaGaru r. MaHamksh- 
mamma Card. f 1929'32 Bom LR 492 

64 C.W N. 512 "31 L W 328-122 I C 305 
A I. R 1930 C. P. 42 68 M L J 285(292). 

. ,®U lay deceased—Kr>pnnd*nt lUrMfav que.?iro- 

ing—Judgment Irelow retting aside will really in hi* facour. 
{Sir J am ,t W. CM.) RAjl.NDRONATH HulDAR r. 

Jot.endro Nath Hanexjee. 

(1871)14 M I. A 67(85) 15 W. KP. C.)41 
7B LB 216"2Suth 422 2Sar 666 
Successful appellynt—Review petition 
UNNECESSARY TO COURT BELOW BV“C«5lSOF. 


_ -Paymoit hy him el—Ord/r («r. 

Their Udships directed ,h c wccewfnl appellant, who 
M nee taken the right point at the original hearing of the 
*PPeal to the High Court, and who thereby brought about 
,. n a PPl'Citiorn for review, to pay the cents of that applka- 
•on by way of deduction from the costs awarded to kin. 
v.„ PHMmtrf.) JlJIBOV N. SURTY f. T. S. (HETT 
«i l 1928 * 651. A. 161-6 B 302 5 0. W N. 479 = 
17 C. L J. 610 - 30 Bom L. B 842 26 A L J 657 
32 C. W. N. 845 109 I. C. 1 * 28 L W 207= 
A.L B. 1928 P. C. 103 54 M. L. J. 696 
Costs of-Conso!ldated appeal 
Privy Council—appeal— Consolidated 

APPEAL. 

Costs of-Each party to bear his own cost*- 
Ordsr for. 

““■““Decree onder appeal—Inter©? awarded by-Red*- 
“J5 0 |_ ,nnOTnl «(• «M other circumstances of cLe-Order 
t7 f«»Kin of. [L*rd Jutiut Tnnur) MURTUS)OY 


PRIVY COUNCIL—APPEAL-'CWY.) 

Costs of-Each party to bear his own costs-Order 

U>X-{Cen!J.) 

CHICKLRBITIY r. COCKRANE. 

(1865) 10 M I A. 229 (261)= 4 W. R. (P. C.) 10= 
1 Suth 592-'2 Sar. 124. 

--(beislatemnt of daim by each parly throughout. 

,L*rJ RAM COOMAR CHOSE KaIJ KRISHNA 

TtCoxr. (1886) 131. A 116 (122)= 14 C 99 (108) = 

. 4 Sar. 737. 

L>d li.thimv.) Sri m ah ant Gobindrao.-'. 
SITA Ram Kesho. (1898)251 A 195(208) = 
21 A. S3 (70; 2 C W N 681 7 Sar. 370. 
Costs of-Estate subject of dispute-Costs to 
come out of-Oiderfor. 

--Actso(b>! owner of wit jwopctty-I.iii-a?io n and 

appeal arisn- from. [Sir |*. //’,//,.,«<.) N AWAB 

l mjad Au.v Khan r*. Mt Mohundef RrcuM. 

(1867) 11 M I A 517(551)= low R (PC)25= 

2 Suth 98 - 2 Sar. 315 R & J.’s No. 7 (Oudb). 

- /M—Cndnttm «td efett at I,— 

'** • •••'r -irt/.d hy iit'H/jui. 

Swa an.*ilrr ma<lein an app.-al in which the quc>tiom 
■I'.. h II.olni<«.]y thrirMihif tlie oloture ami 
ur*>4.l pin nUir of the hu'lund and wife in relation tu a 
ik.d. ll'ivm# /MJj*,.) Ili.i in and Gray :. Per- 
piti'ai Trusiif company. 

(1928; 28 L W 747(753)- 111 I C. 283- 
26 A L J. 1239 A I B 1928 PC 284. 

Him hi law— Will—CnnMiuctkai—Suit for—('ml. 

id. Sr. t/L- HINDU Law-Wiii.-Construction- 
suit sor—Costs of. 

— --Pan? rarnd ne«. [I*J /‘hi/hm,>if.) NUCOI.I.E 

h NlLTOLl r. 11922) 31 M L. T. 90. 

Costs of-Ex parte appeal heard, and dismissed 

-Re pnodmi't c«*t» in <*x of. [lerd Merrii.) 

Svmbhu Naiii Saniia Maiupatra Srimaii Sur. 
UMOni DO. (1897) 241 A 191 -25C. 187- 
1C.W.N.649 7 Sar 247. 

-(C/ivroWCary.) BaVaR Kh?S>. MniHAT NYU) 

I.EAKATIIOSSAIN f 1919; 23 c. W. N 841 « 

501. C- 678=11 L W. 241 (246). 
(Mr. Amrtr Ah.) G tjADIIUK MaHTUN h AMBL 
Ka PRASAD TEWARI. 11925)47 A. 459 = 

41 C L J. 450 27 Bom. L B 853 - 22L W 306= 

A I B 1925 P C. 169-*(1925) M.W N.532- 
6 L B P C. 196- 871 C. 292 - 49 M L. J. 238. 
Interest on. 

-Right to—None onks< contrary is expressed in the 

ortkr of Pricy Council. [Sir /rarer W. C.Jvilt.) GOPEE 
RISEN GaSSAMEE HRINDABUN CHUNDFR SIRCAR. 

(1872) 19 W. B. 41-2 Suth 754 = 4 Sar. 809. 
Costsof-Order as to. 

-Cwructioo of. See PRIVY Cot'NCII.-APPEAL- 

Dfcrie in-Costs. 

Costs of—PxiBttng unnecessary-Costs 
occasioned by. 

-IjaUlily for. [Urd IjhJI, t .) RAjA CheLIKANT 

VENRAVAMMA GaRUT. Ka/A ( HEUKANI V'INKaTA- 

ramanavamma GaRU. (1902) 291. A 156(167 8) = 

25 M 678(689)=7C. W. N. 1-4 Bom. L B 657» 

6 Sar. 286--12 M L. J. 299. 

- Smash* eftelUn!. 

ABowance to. becau-< re^oodent did not object to print- 
ing. [Uri Derry.) BlJOY COPAL MUKERJI v. KRISH 
NA Mahishi Debi. 

(1907) 34 IA 87 34 C. 329 (334 5) =2 M.L.T. 133= 

6 C L J 334 HC.W N.424-9 Bom.L B 602- 
4 AL J 329=9 Sar 216 = 17 MLJ. 154 
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PRIVY COUNCIL—APPEAL—'<*.*/.) , PRIVY COUNCIL-APPEAL-(Cwtf.) 

^ts of-Prlntiag annecessaiy-CosU occasioned costs of-Remand-Costs in case of. 

, . . -C<ht* of Privy Council appeal to be costs in canx 

S*k'» apjN'ILnt—Di'allowance to. U,,J Jmtitt to he drah with hv Hioh j. „ 

7 * Mm ******** * r ' r,D0 ’ J0N!v , carriage ns found .0 be that of the Judge. (Sir Jim, W. 

' ™****"?&'*? s c: - i~ ,AHSAHFB K£SS 

1 Suth 611 2 Sar. 184.1 12 W R. (P. C.) 6=2 B.L R. Ill ~ 2 Snth 225= 

r. | , , 2 Sar. 430. 

Refund of cents already paid by 'ppellant-Th*e 
Jr ' 1 ill other co*t«. including those of the appeal, directed 


- (Sir .1,/in, /Mirv.) BlSHt’MAS SjNT.H 

LandM okTC.u.F Rank 01 India 


’Si> Hu*-' P..,..yP) RAJAH OF PtTTAfUt 
SKI k.AHII kOAV KtTIHI SlT.AYYA (I ARV 


I 


(1884)12IA.7(12)-11C. 241 '219 59) - 4 Sai 5S8 1 ind , 111 &htT (rnU - i»cl«i«?iiiR those of the appeal, directed 
_«... ., .» „ .... n,., ... «o l«dealt with by the court belou- accoadinR to result of 

-'A II /mu/- i r..t vfi\ L’lllU AP PntiMli I notiti, ll.lt, r \ » . .. • , ... 

■ CKJoiiy. jHilt/t Turn,.) R AJAH LFEUNUND 

, c I' ,XCH N.YIIAR AJAH MAHESHUR SlNGH. 
4S * r5M <1861) 10 M.I. A. 81 (113)- 

3W R.19(P.C.)-2Sar.7l 

--KfiRowlert’s appeal 10 High Coort-Remand of, for 

<h*poul on merits—Direction that, in event of re-ponde* 
<L:I UiJi r.) Raja f huikani Vink ayavm a in ' Uf>po ". °'. hi ‘ iW* aI in * 

O.WU f K AJ.A CHEI in AM Vink atak am an AY.AUU.A S*/™ ,"I ,h f 1 H l , * h Court. RjpMMHif 
*■* ,1902 ' 291A156 tm 25 M 6781685 90 


<1881) 121A 16'22)-8 M. 219 

MLAKAYT Banfrji SltRINH 
(1885)121A 171(182)- 
12C 414(424)-4 Sar.685 


- (hrJ //M n< 

CHt'NDEK Ml'l.l H I 


7 C.W N. 1 - 4 Bom L R 657 8 Sar 286 
12 M.LJ. 299 

- (brJ Pkillimtrf.) GnpAL CHANDRA CHAl' 

dhuri k a j a s 1 Kama Ghosh. 

(1919) 17 C. 415(4I7)-24CWN. 553 
~< Sir *<*" Sltuf.) Kfsho Pr asad Singh 
S iv S.ar.aN I..AL. (1921) 481 A. 329 (331 5)- 

15L W 589-L R 3P C 115’ 
26C.W N 689 30M L T.50-- 
771. C. 44 -A I R 1922P C 22P. 

-- (*•' M" Mgr.) Rani Rij.ai r.aj Kvnwav 

J.ai Indak Bahadur Sincii. 

(1922) 491A 262 (275 6 )* 41A 435 (448) - 
25 0 C 260 • 31 M L T. (PC.) 69 9 0 L J 385 

«A U , P r L . R fP C ) 76 A 1R 1925 P C. 318 
36CLJ 511-21ALJ 125 27CWN 221- 
68 IC. 876 - 43 M.LJ. 682 

-—{ViMtwn Cm.) Shfo Darsh.an Sinch Dv. 
COMMISSIONER. P.ARTABCARH. 

(1922) 35 CL J. 593-AIR. 1923PC.44 = 
43MLJ 167 

- {UrdSkm) NAkl RakSH r. AHMAD KHAN. 

(1920511A 199(207)-5 L 278 
r „ AI B 1924 P C H7 -29CWN.510- 
20 L.W. 999 -1924 M.W N 125 801C 158- 

34 M L J . 106 

J Piil/imvt.) son AT AN P.A| r Gmstu'v 

(1927)54 I A 118( 12 1),54C.414.26lV 0 
39MLT.221 31CWN 744 45CLJ451- 
29 Bom LR 814 1011 C 50 : 
A IR. 1927 P C. 60 = 62 M L J. 463 

—-Sicc^W ptrAj-DfeaBowmKe lo . / f .> 

Me/.) R.ani Bij.ai Raj Kunaaar r. Jai inpak 

BaHADUK S,N ,; H. ( I922) 49 J A 2g 2 - 

44 A. 435 = 25 O.C 260 = 31 M L T 69 (PC - 

« T « « 9 ® ^ ^ 38 5-4 U. p. L R (PC )7fi- 

A.I R. 1922 P C. 318 ^ 36 C L J. 511 = 21 A L J ltt - 

27C.W.N.22U68LC.^= 4 3li L W^ 

Costs of-Proportionate costs 

--Rule in India as to-Inapplicable to Privy Council 

appeal. \hrJ HMmt.) GlRlSH CHUNDER I aHIR|- 
SHOSHI SHIKHRESWAR ROY. ' 

(1900) 27 LA. 116 (127)=27 C. 951 (970)- 
4 C-W.N. 631. 


appeal ‘houkl repaid. (-9r>'/J«//;>.*r.VrT7A) KaI.H 
PF.RSH AD TEW AREE P. Ul.U R|NDA I All. 

(1869) 12 MIA. 343 *2 Sir. 178 
Technical point of pncedure-Appeal >ucceedingM 
—Merits unrlertaken to lie decided by Privy Coundl-Rp 
rninJ invited on by appellant in case oM>tt of Pn>J 
[ a,n<i, 'W^aland costv sub<ee|uetit to mi‘iakeinpt«rdotf 
? ""'t below—Reservation 0 f. to be dealt with by WC 
tre.il when ca« shonld uhimateb' i«ne back <0 it. 
W Pu/tmjH,,) BH.AIDAS SHIVDAS r. BAl GUI* 
0921)48 IK. 181 (186)-45B 718(7245)- 
19 A L J. 409 - 33 C L J 488 - (1921) M W.N. W® ’ 
23 Bom LR 623-14 LW. 7-29 MLT.3M" 
- UP LR (PC.) 22 - 25 C W N. 605 = 60LC®2“ 

40 M L J 619. 

!—Trial on additional evidence-Remand for-Cat'O 1 
1 ‘rivj Coinvil appeal directed to l* laved and to be co**» •“ 
• 10 1* dull by High Conn. (Sir J*mo IC CM > 

kti.AH Sahib Pfrhiad Sfin v. Doorca Pf||2' p 

TF'v.ari. (1869) 12 M I A 286(332'™ 

12WR.(P.C.)6-2BLR 111 - 2 Snth 2» 

2 Sir. IS® 

Costs of-Respondent 

Ex parte hearing—Dismissal of appe-al o>‘. 

--(«t» *n care of. Su PRIVY COUNCIL APPRAL- 

COSIS OF—A, fwt,. 

MaiNTAINABIIITY OF APPEAL-OBJECTION TO 

-Dismiss al of appeal on ground of~cosi> 

IN C ASE OF. 

- Hmint *f tfitoil- OUt/luH tekn culj . . 

WhilerfcmUrin. an ,ppea| with costr or thegreond^ 

•t *» no: competent, thrir lordships directed that the ^ 
••f preparing and lod-inj; the re5pondenl'i ca« ^ 
'«ne by the respondents tbem<ehes,«the ob^"" - 
onpttpocy of the appeal was taken by them 001 ^' 
heatin-. (Sir J<im WcUit) UDIT NaRAVAN Sljj. 
MAPAR.AK AU. (1928)66I.V T 6, £L 

27 A.L J. 81 = 13 B D. 159-49 CXJ p 

1141.C. 577=A-I.E. 1929 P-C ^ 

-Hearing of appeal-Ohjedion taken ^ * prt . 

it ccwid have been taken before incurring of «P d ’ sr , v- jtf 
paring cases or in delivering briefs for bearing-— .. 
.Xfrnurum only allowed, (leri lutiict J** a > oxf ■ 
SHEE AMEER AU r. MAHARANEE INDERJlJ 
(1871) 14 M.I.A. 203 (208)-^ 

2 Sutb- 479 =i w 
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PRIVY COUNCIL—APPEAL— 

Costs of-RespondenMCVW.j 

Maintainability of appeal—Objfction to- 
DlSMISS.il. OF APPEAL ON GROl’NU CM—COSTS 

in case ok— (CmJ.) 


PRIVY COUNCIL -APPEAL—t'CW./.) 

Costs of-Respondent-ff.w.) 

, SiTfFssm. respondent— Disallowance of 
I COS1S io— grounds—( f.w.) 

I ^ ,i, l r 0bk<, r "* . mk 7 ££ r^ ^!\nTn r v r a 1 1 

appeal caHed-wfor-I^lln^iK-e of of. S|NCH l>jc 1 - \ixu, k n„ bVl . 


(Sir .l/Wtff*. F.. Smith.) CAi.inmk p» Ml an Too 
tY|DOWS OF F.MAM AM RFC. (1875121A 208 (210: 
15B.L R 221 - 3 Sar. !95 = 3Sutb 118 
R 4 J. sNo 36(Oudt . 

Pauper-Respondent allowed TO DFFEM» l" A. 

—-Co. 1 * of-Scale of. D**t>*.) Skipp 

*• Kelly. (192h'21 LW 18=0926. MWX 382- 
30 WN. 153=13 CLJ 130 9IIC331 
28 Boa LR 873 - 30 C W N 811 
AIR 192$ P C 27 = 50 M L J 498 503*. 
Pro forma respondent m untuning Aim pi* «>i 
Neutrality. 

Right of—To *ape pijmcnt of lib (••>* apmll.M 
mnM nuke arr.ingewnN will, him to dbprnx- uitk hh 
appearance. (/„,/ l/M.i w.) lUMUI'IPiTTlM Tlllkltt: 
5’ANA r. PF.RIA INMJISAMI. (1900) 281 A 16(55 6* 

21 M 377 (386) 5 C W N 217 7 Sar 811. 

Respondents insane interest. 

“ Only o*c *t allowed lo. a* a rule. WnoMUlRi 

Dmn V. Unnopoorna Disff. 

(1872) 11 BLR 158(170) 18WR163- 
2 Suth 653 - 3 Sar. Ill 
Special Leave to appeal. 
r—Cmji in c*e nf. S.t Privy COUNClL-APPEAl- 
LOSTS OF-SPECIAI. LEAVE TO APPEAL 

Successor minute. 

-No right lo any com*'«»(■* «f app'al I 

(W IIMtuit.) ClRlSH CHUNDIR I 'HIIU t. SHnsHI 
SHIKIIARFSWAR ROV. (1900 ) 27 IA 110027)- 
27 C 951 (970)-1 CWN. 631 
Successful responded-disallowance oi o*ts 
to-Crounds. 

*——Affirmance of devree on wWly different ;r«cnd- 
from tho>e relied upon by Court below. (Sir /fit C<t<n- 
*#•) PWHFR r. KAMAI l N'AICKFR. 

(I860) 8 MIA. 170(192)=3 W R 33*1 Sutb 395- 

1 Sar. 733. 

-Comlilolional i«oe of far rexhir* public IntereM- 

Appeal involving. (Viunnl IUH**.) SnrHI7t II r. 
Miller. (1926) 30 CWN. 961 # 9 IC. 265- 
AIR 1926 PC. 131 (136). 

-Doubt conuderahk upon the ca*e-Diflmn<e of 

opinion among judg* bduw. (J/r. Ptmkrt<« /.».'*•) 


» .VI. . M III llnuH Dill RAJ Gl’RROOD N.tRA 

l*tn IliHinnOR. (1850)5 MIA 82 (106)- 
1 Sutb 221 1 Sar. 399. 
! kf, 0 i " ! ' Vn * *« in'iance and com. nf re*pomIrtU 
y*J M ,B *rM-(W do,- lo—ni<alto«ance of. 

S .//,-.) ki|AH ItOMMADFVtR l VFNKATA 
NAR.ASIUHA NAIM’.-. Kill hiMUU.n IRA Bhasiiya. 
k '*'' M N MW’ 0902.29 I A 76 <82>* 

25M 367(379 » 6CWN 111 1 Bom LR 613- 

8 Sar 258. 

Unsuccessful Respondent supporting decrff 

BELOW’. 

• C*S*to-A«atdr4-Pliw C.-unol la. a right In. 

V-* award. (M *.«(*».) NaMBOORV 

Til IPITV r. KlX| Cot wun Pn 11 \. 

0815'3 II I A ?59(3f2)- 
7 WR 7(PC)- 1 Snth 163- l Sar 290. 
Cons of-Special leave to appeal 
— \|V>Ljii.i f. 4 —pirpiiati. n>f. neglitvflt and very 
L"a!ti- Hkdlnwaur ,.f ,,„i. . u ,, r ..f u | appll.mt «t 

ZuklUJ. (Si, ././!»/ //Ji *L.) Ml’SSOORIt RiNK 
0882)9 IA 70-4 A. 5C0 (5lD- 
l Sar 316. 

— —Order craminf—e.-t*—Trim* im|«o»«l by order a« 

!<*. s.. privv Council—Special leavt for appeal 
to-order granting—Costs. 

Cost* of-Taxation by Registrar of. 

——,VA*f / • firarJ ct—l',* *u h>i latta 

Kftu SrCillidt — R*<urn; V. K/nt Pritj C>'*n> il—I‘(r. 
mi’nh/iif. 

TV* P-naH ii nK a laiatinn uil«na|. It only drab t*ill. 
^chmau... l««atAf appeal fr.<n the jud t mcnl of the 
to *l.kh obj,<.Kfl *a» taken Ixfote 
hioi. With i.-ai.l to *«h itrm*. |. e «xcnbo >b dhor 
i«rm and be pw* effect •# the autV«iifd .‘ale of fee^ard 
to r»- de.it p.vtiff. If he eti* in any p;.ri-nlar an appeal 
may Br to thr r—at-!—a rare .ccmcrxe ; Init apart fir m 
‘•rh an afT#a| the Board mill r< t int<tpo*e. If (t<*h 
pninti oi ol.iwiK* to the f.*t* are Mated More the 
Board, tier cannot be enlftiairnd. (M 51«e.) P.lRA- 
SHUBAM DITIBAM SHiMMSaM r. T.lTA INDUSTRIAL 

bank. Ltd. 0928) 29 LW 203= 111 I c. 366- 
AIR 1928 P. C 238 - 55 ML J. 711. 
Costs of. and of cross appeal. 

-Di'Btoal of lr*h ai4K.ib-Fapen*r> incurred in 

feM»e pari <c principal appeal—Appellant inpeimipal 


Baboo KASI PFkSAD NARAIM ». MT. Kiw.untM K' »R. apreddi,, IH to par cir-vappeUapt. .me half of their 


(1861) 6 M I.A. 116068}'' 1 Seth. 225 -1 Sar 112 

Evident nuteria!-Admi"ko of-IrityiDiit> 
*rious at trial in regard to-Affirmancc of de- t-r rr'<r.<i 
«her evidence -a.suffi knt. (Sir If,Ilium //. -I 
R/Jah Bommarawzf. Bihadur r. Rangaswiviy 
MUDALY. (1866) 6 MIA 232 (250) 1 Sar. 536. 

Fraud and forgery brought home to trident in 
matter of wit out of which appeal an>e. (Sir Bant, 
kfatafi.) BHUBANFSWARI DFBI p. NlLKOMUL l-AHIRI. 

(1886) 12 1. A. 137 (141)-12 C-18 (24)-l Sar. 651. 

:-/- t*ri Mict *-Parties both. BHOOP NaraiN 

CHOWBEY e. RUCHOO NATH GOBIND ROY. 

(1872) 18 W. R. 230 - 2 8*r. 666 = 6 8«r 691 (694). 


e..M» of Mated ajyi>K—No hither order a.« to coMk. 

(M four-) SUNDlR Korn r. Nil \M KRISIIEN. 

0906) 34 I.A. 9(22) = 31C 150 0 62)- 
2MLT. 75 6CLJ. 106-11 CWN. 249- 
9 Bon LB 301 1A LJ. 109- 17 M L J. 43. 

Costs of. and in Courts be’ow. 

Each party- to beir his own costs— 
order ior—Grounds. 

-AppealloprivyCoun.il not a» of right-Re,pon. 

d»T* trsMance to appeHant’. demand n<4 unreawnable. 
(Si' !**'t*(t Jtnhnt.) SFCRETARY OF STATE EOR 
India r. Srinivasa Chariar, 

(1920)48 IA. 56 (68)- 41 M. 421 (432) = 
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PRIVY COUNCIL—APPEAL—( CtutJ) 

Costs of and in Courts belov-(CV»//.) 

LlCH PARTY 10 BEAR HIS 0«N COSTS-ORDER! 
FOK-fikUUNIlMCVW.) 

(1921) M.W.N. 111-.29M.LI. 181 = 19 A LJ. 201 > 
3U. P. L B.fPC.) 43 - 28 CW.N. 818 = 
13L.W. 592 = 33 C L J. 380 = 601C. 230 = 
40 M.LJ. 262 

——Dilikuliy occasioned hy the mstrumewts ,* which 
tk- liii^aiKii turned, {uj (1 „„) sr, Gaupati 
RadhikaPatiaMaHa DeviGaru r. SRiGmpm 
Niiamani Patta Maha Devi Garu. 

(1870) 13 M. I A. 497 (518 9)= 14 W R (P C ) 33 = 

6 B LR 202 - 2 Suth 365 - 2 Sar 601.1 

--, Fjl ? ( . <a * * “P »«>• both—Appeal ,0 Piix T (W1 

allownl. (SirArthi Witt*.) Malik AHMAD WaU 

Khan miamsh ul Jahas Begam. 

J 1 ??^ 331 * 81 "28 A. 4821188)- 
,KV 636 " 3ALJ 860-3C.LJ 181 
1M L T. 113 = 8 Bom LR 397 =8 Sar 918 = 

Sl.su, BaHaDOOR SHEIKH MoNwar SfHCH. 

(1891) 191 A 18 (59 60)= 19 C. 253 ( 266)- 
c 6 Sar 133 

Bt *ti « dispute-costs or both pasties 

TO COME OUT OT. 

ruKiAB NARUN MNOH r. MaH tRASFF Sr ill in 
KOKH. (1877) 4 IA 228 (2l6) = S C 626 (6l )- 
1 C L R 113 - 3 S.r 710 3 Suth 158 
„ R «d J s No. 46 

Final decree-appfal from. 

““ Allowance with costs of. on gnunA i Dln |»„ 
ordc. not appealed from ten, . * , " 

in Courts beta* subsea™ to ^ 'a * 
allowance to appeJUnSS,,!?"?^ <*'*-'>" 
-APPtAl.-FlNAI PR,VV COl ’ Nf,L 

«NCE WITH COSTS Op " c ^ 

(1865) 10 M I. A 340 (361) 

* UCCESSFl'L APPELLAXt-DualloWaHTE 
to^Grounds. 

a-«£3£l32rw -\-* *«■ 

JwS&&2 

appellant—Expend of ajp«f 2k TZ"? ** 

Mussamat RmoIL.?- ^ 

(1, 65) 10 Mi A. 279(313,-3 WB.(P. C .)15 = 
_ G 1 Suth 574 *2 Sar. ill. 

proceedings Tand ^ *7 

ssssSsasiSSK 

(1911) 38I.A. 104(111-2)= 
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PRIVY COUNCIL—APPEAL-fCW./.) 

Costs of. and in Courts below-(C«tt} 
Successful appelunt-disallowance to- 
GroundMC#*/) 

33 A 344 (356)=8 A.L J. 465=15 C W.N. 497= 
13 C.LJ. 519 9 M L.T. 507 -13 Bom. LB. 4M- 
11911) 2M.W.N. 242 *-14 0-C. 133-10I C. 285- 

21 M.L.J. 637. 

legitimacy—Respondent whether legitimate son of 
las male owner of suit propcrty-Question as to-l'ncer. 
Uiwy of his status mainly caused l>y acts of last male 
owner h.m<df. (Sir James tV. CtJtil,.) ASHRUFOOD 
IH)» I AH AHMED HOOSEIN HV'DER HOOSEIN KHAN. 

(1866) 11 M I A. 94 (119)=7 W.R. (P.C) 1- 
1 Suth 659 - 2 Sar. 223=R and J.'s No. 5 (OodU 

7 *** point— Appeal to Privy Council allowed «. 

(L>J M.nis.) Raja Har NaRAIN SINGH r. Chau 
I'HRAIN Bhagwant Kuar. 

(1891) 18 I A. 55(58 9)-l3A 300 - 6 Sar. 14. 

New point tw4 juesented to Courts Wow-Appal 
allowed on. (/W At Hum) SaCHINDRA NAlH KOV 

r. Maiiaraj Bahadur Singh. 

(1921) 481 A. 335 (348 9)=49 C- 2031219)- 
L R 3 P C. 174 - 30 M L T. 96 - 24 Bom. L B 659- 
(1922) MW N. 338 = 26 C W.N. 8»« 

4 U P L R (P.C.) 67 - 741.C. 660- 
AIB. 1922 PC. 187. 

-- Nc * Point not properly insisted upon in 

>e*ow m appellant’* printed case to Privy CounoMp 
peal ilowed on. {/s,j HUHmm.) RAHUL H*»- 
COPAL r. KISH tNCHAND. (1923) 611 A. 72 (W- 
51 C 361 A IR 1924 P.C. 95-(1924) M-W.N 79- 
7 N L J. 62-19LW. 549-34 Ml* «“ 
20NLR 33 - 22 A.L J 386-26 Bom LB 586* 
28 C W N. 977 - 83 IC 531-46ML J K* 
SUCCESSFUL RESPONDENT-DISALLOWANCE TO 

-Grounds. 

-Appellant’s claim excuu'de though untenal*- 

ibrj Jt.au, K*, r kt Mahomed Banker 

H«*'Ein Khan p. shurfoon Nissa Began. 

(1861) 8MIA 136(159) b 3WB37- 

1 Snth. 400-1 Sir. 72^ 

Costs of. and In High Court. 

--Appellant's right to entire—Partial success onlj 0 * 

Privy Council appeal-Rojwndenl’s opposition »*■*** 
daim of appellant wrong and unjustified - Apptl^ 
right in case of. (Sir Arthur HMmSi.) RADBA H* 
SHAD SlXCH Ra\I PaRMESWAR SlNGH. . 
(1882) 10I.A. 113 (117-8)=9 C.797(«») 
13C.L.R. 22-4 Sar. ^ 

-Decree under appeal—Variation of, in 

favour—Costs of Privy Council appeal and of 
C«irt nevertheless disallowed to him-Grounds-Sa^^ 
by deceased purdanashin in appellant’s favoor-S» 
her heirs to set aside deed, or in the alternative, tor 
covfry of purchase-mooey due thereunder-SalesX* 0 '• 
aside by High Court—Privy Council upholding 
varying decree below to that extent but directing 
to pay purchase nooey to respcndents-FaJse clam> « 
pdlant to property as a gift—Costs of Privy Couwljff^ 
and of High Court disallowed to appellant in «** ’ 
UerjDj Hakim Muhammad:. 

NAJIB.AN. , (1898) 251^137(1% 

20 A. 447(45&7)=2C W.N. 645=7 W- 8 ® 
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1 PRrVY COUNCIL—APPEAL— 
Cross—Appeal— 

N ECESSl TV—(f iv*/,/.) 
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PRIVY COUNCIL—APPEAL—(CWY.) 

Costs of. and in High ConrWCW.) 

--Each party to bur his own co>t$-Order f«r-f o«- 

plications m caw arising from dealings of lax owe,, of - -' 

suit property. (Sir Rtitrl P. CWlitr\ SOOBJWNEE "*£«*.««• Wlo* a Crovs-appeal. respondent was 
DAYEE p. SUDDANUND MOHAPATTER “»*'* Answers of Full B^h b2J£ S 


(1873) Sup. I.A 212(219) = 12 B LB 301 


20W 8 377 = 3 Sar. 285 - 2Suth. 899 Jwtl'M»t<). Mt 

ty to bear his own coxs-On* for-Ore,.' SAHW. 


f**— of a decite nr even «>f an j**. 
yj *". ,r Musst PHUOI.RaS 


-Each party to bear his own costs-On* foc-Over 

statement of claim by each pmy-Order on g,.**! of. 

(Sir LiHithl S-inJtn,‘n). NaR.VYAN Da$ KHETIRY r. 

Jatindra Nath Roy chowdhury. 

(1927) 64 I. A. 218 (227)=51 Cal. 669 -- 
„ (1927) M W N 461 * 1021. C. 198 <2) 

29 Bom. L R. 1143 - 46 C L J 1 - 31 C W N 965 
8 Pat L T 663-26L W 848 
A I.R. 1927PC. 135- 53M L J 158 (PC) 

Up! r.-fir/ua/atitv »( J.w.awJ 
y *t iirttUd h A if-Avw i* «.-* r 

Ac ’«K*,<d aat ot Jtf/HljHt, /iitft. 
jin reversing the High Court and deeming j 4 

bond, the amount l*tng made recoverable fr.m, theeXalc 
ot the original defendant, their Uddiips ■MdehisWgJ 
representative, who ap^ared to the apM t.. Fn-Und. I 
'wl lodged no printed uw. p..-.rally lial* to, thr,.„ts 
incurred in the Privy (Tunril appeal and in the !Ii s h 
( ^r 1 , and directed him to icfun-l aay uW» *h»h 

might have been paid to him. or on hi. a<c.«inl by the ip- 

jd ants under the dec« of the High Co*,,. Ru.hoob, » ( !I •* «he 

DUTT CHOWIjhY ft Furmi N vk us < imu ,M ! I be principal 

„ (1972) 2 Suth 64* 7 M J 311 ryu i», Kl. k, ' U, "« *>«• «■ ■"* printed case. 

—-Wful appellant allowed only half of his- 0>MN ' ,M ( H0, “*' J^HEIKm NUjEW OtouDKV. 

Groundt—Misleading of courts by him by advancing m ,_ '1861)8 M. I. A 498- 1 Sar. 812. 

5"? J* 0 * * ‘0 court s. (IW Jtakftm). PHUL ' u 7 c '*" <* 

KUMARU. GHANSHYAN MIARA. (1907 ) 35 1A 22 27 --- ' 

,“36C. 202(208)-2 M LT 506 - 7CLJ36- 
^O.W N.iM.joBom L R 1-17ML.J 618 
>*)CCewul respondent—lliullowance t<*—Croond»— 

Ucho on hi* part in suing-Suspicion considerable atixh. 

K. ( >/r. Jh,<„, lUBOO Ul klTk 

5>INCH V. Deny PERSHAD. <1834) 5 W R 77 

lSuth 13 (16)-1 Sar 63-2 Knapp 265 
Criminal appeal. 

Stt privy Council-Criminal appeal. 


!8,t ' 31 A 7(27J = 1 C. 226 (245) = 25 W. R. 285= 

_ 3 Sar. 573- 3 Sutb. 236. 

—Inteiex snbvt,u«, to .uit-Omi^m nf c. urt below 
f. * J : P*^' 1 f '" '■ plain—Award of. I.y p,iv v 

* ,f Arrei - <w4p*ai- 

Wst,. Stt c 1*. r.«.»iMtix _ s. j52 _f;, 

| 'MftXDVENr OF-lN,r«fM 5| .S»M1 4N1 Till” 

„ (1910) 37 C. 623 - 371 A 133. 

—; .luti.m of dener wndcf appeal in faiou, „f ,c 

v m «... ^ * ,,ni - AWm, ot - Effevt. 

-< (0 PRIVY I OU.NCIL—Am.Al.—DtCRKE UNIiER— 
I' vSfSoHf.^ , U ' M k “KWNDENT (|N%)21 

-- (92 -(2)|RIVV C Ol'NCU-APPEAl.-l)ECKLi 
Z Z '•** "CATtON iv RB 
1 N " ,NT '- ,W • (WO) 371 A. 133 - 37 C. 623. 
htrsntTATioN o». 

; M'ri—.Um,'**, w w/A ,/ /« «W/r.y_TWi. 


granted »the p«ulia, circm^arcr. of ,he ca^e 
(,w -IHAIIWK(RITAKAM. 

2 M. H C R. 196=1 Suth. 452 -1 Sar. 797. 

- Vrtsiulr *t fat mat. 

m r ,h ’ b £ i "* Mln «' inds- 

as «^to f , a */T‘!" "**' ,bf * holf 

isvTT "****«"'■ V" J Kmu/««). Myna 
2 wV7Sria I A 400(421)- 

* w. ».(P. C.) 4 = 2 M. H C. R 190 1 Sutb. 452- 

1 Sar. 797. 

Special leave io hi e. 

- Gnat at. 

aol^lf 1 le®v®locrow- 

JV'T*' 0 * ho Pintd as a rcpomlcnl on his 
H^hoST’ W (,,k hld ^ a PPeaW to the 

^ dmec °* ,bc firM ro, " , A* gainst 
h.o^2)hehad not pcevkmdj- applicl to the High Court 

*2*1 10 , MjH) iD Council an,l <J ) *>!* 
appocatKO for special leave was mxle nearly 4 years 

1 *Z •r •«** cso >>. 


Cross appeal. 

Competency oe—Objection to. 

“---Objection noi taken l»y appellant-objection no, 

‘ uen 7 p nvy Council itself. Iwcausc the appeals 
consolidated, practically the inquiry would have tales, the 
„■* *»«*' And the costs would have been nearly the 
filinJ?,' ,br ' f 'f wndCTl bAd appealed or not. (S,r 
vTJl p - c T lu, y RUN Bahadook SlNCH ?. I. VCHOO 
K0 «- (1884) 12 I.A. 23 (34) = 11 C. 301 (306) 

4 8ar 602 

COSTS OF. AND OF APPEAL. I U-J i, U’w 

——D-wmissal of hnth-Eapences i„<u„ed in grater m Vk,Ka YAMMa r. 

^rr3i r,n:ipal PRIVY COUNCIL-APPML ' , Q » 

■Costs op. and of cross appeal. 20M L T l i w 8 w 3 o, M . 6 T 09 l 6l7)= 

(1906) 34 I. A. 9 (22)- 34 C. 150 (162). W N 7^2 

- , Dismissal of—Costs on. 18 Bod L. B 651 = 351 c 92i = tim t t no 

Biu.,u P '* Ujnl ‘ right to. (lord BUtUarn). CHOO _ Pfr/ltm , , . C »21 -31M. L J. 68. 

“gUff? »• Sheikh Mahomued all hrr ‘***-*{*1 W*rf- 

(18 82) 9 1. A. 21(261=11 C. L B 1-Bald.426- |£^ al^ullL j TJ* 

« Sir. 329. ZSSZZS?* — >’«<«' 

T~M Bench id.en, *- 

SsjblJ' in ap ~' ,p]a * < mmtk *oct .11 ^ p™, 

oluT h °? lppcal 8 ° in « back to it after Full Bench principl appeal being diitnild I , S of 
0 P*hlPh—Rojondrai*. ri,hl of—Ctcv-ippeil—Necceiit}. I 

Jj8 
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PRIVY COUNCIL—APPEAL—((W/.) 

Cross -Appeal-^.«*/•) 
sprci \i. 1 «• wt to Fir r.-tCa/J.) 
app--.il a* a *ep ua»e appal. N'«.« N'arain RaO r. 
HURRFE Pl'CT KM AO. (1856) 6 M I A 464 - 

12 Moo P. C 36 
Damages -Assssment of. 

——Irt'- mi** *>f r.Hjrl brh>w a* *o—Interftrtnre with. 
Stt INTEREST AH’ OF IS.**) — IVTFkESr I'NDFR — 
Allowance or KFtrsii. or. 

1859) 7 M I A 263 (281 2) 

-Av/fjVw Curt W* a> I ‘—Inlsrftrtwt M/i— 

Court Mm itMf wltri.iii* ui!k ti, dt,i>i*n.( /k. 

Mm it. 

In an action for dim.* hr. sigh: by a huslond again*! hi* 
wife awl.iOMlrfin.linl .«n thr ground of aduhfit. ibr 
Sfl|wCW r.mil ir.hi*ol the im.-wl directed byitomwt 
U'lnW t<> In- pLtiil liy I be « i.iVftr.l :nt a. damage*. 

Tl*ri« l/nNhio* a 8 iimol the rlrcra* Mac. olMitfat 
II i» impo**ihle fur ihi» Hoard in re a*<o* the am-*int of 
damage*. The ml <|ii<stinn i* wtator Ihrre i> nv «eh to 
induct.* th* Hoard to disturb the ik hina at which ll* Sup- 
teinc Cotirt .vrivrri. The SoncMte Court rDarly had juris- 
tlktion to review tin* amount >4 ilmigr* award'd. lh« had 
:dl the fart* M«r* them; they knew the value of mooey in 
the Nawl; awl thev were it a potion to f.*m an r^inirm 
as to what wa* a tvowmalilr sum to t« awarded in such a 
ca*c. (/>./ fWrf/4 I)F SiLT a r. !)F S 11 .V.A. 

(1927) 1091. C. 800••A I. B 1927 P. C. 263. 

-Discretion of Indian C.»irt.‘a* to- Interfer**xe with. 

Sir MAKKIARF.—HkEAfll «F rkOAIItF OF—DAMAGE* 

K»* f 1926) 50 M L J 498 (502 3) 

- Prity Out. 1/ ilvft—.luinmtnt Jr-IWr/nwi— 

Suit for ifttiol Jim if,— SfrtM Jama ft / jm J .,faiun 
rinJ flamlifT, t/aim to ordinary Jim ,$ , *.y tonuJtrtd hr 
(ouru Mm. 

A*»e**ment of *uch damages hv Privy C.wuri! j,«,|f. 
wheie no ca*e was node for freJi etidence -nd the 
material* mve*vry f«*r the de i*i«n of the ration were the 
sam« Ivfnrr Pnvv Council a* before court* Mow. (Sir 

/am,1II’. Cthi/t). MlPHW Mohi'X Doss r Gokt'L 

I)OSS. (1866U0M I A 563 (575). 

5 W R PC 91-11. J N S 269-lSuth 614- 

2 8ar. 202- 

Declaration tn-Nature and effect of-Duty 
of Court below to give effect to. 

—Faihrt la iTy Count ir, duty in rav of. 
A declaration of Her Majesty in Council is not equivalent 
nu I.w Ta l. ikt A.it. / u . 1 


to an order. It i* the duty of in aopflatettmt 
it i.*n do. to maleiMarati.*,. JlV j 


and all that ___ _ ( 

form in which that do larati-m i> writedTaud thi’^dl 
in which the order i< frame.?. atrt«nf to a dire>-fi,« to the 
court below to (lothr that «Ie. Uration m the pr.oer Unn ,A 
a mandato.’V order, awl to cite efLtt In the'nttndatrer 
order ^eepre-ed. If anv .Sftnfcy a.ivsin that form. ^ 
any difliculty .* M^hl to to p-’-vel from ignore 
to that non aKettt ground ,4 objection, the Privy fr^nril 
would not fail in recommending Her Majesty to deal with 
*® ch 1 owtrafti'Mteu in the tno*t and *»rirMt man- 

ner (677). Haki.Ow r. ORDF. (1872)2Suth 668- 
18W.R. 175 = SP. R. 1872. 

Declaration unnecessary-Making of-Propriety. 

- -Sit Declaration - Unnecessary Declira- 

TION. 

Decree in (or Order in Council). 

Amendment of. 

Construction of-petition for purpose mere 

L\ OF, 
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PRIVY COUNClIf-APPEAL—(tiw/i/.) 

Decree in (or Order in CouncUH^’^ ) 

COSTS AWARDED BY. 

Effect of—Dismissal of appeal merely for 

DFFAULT. 

Evidence of. 

Execution of. 

Issue of. 

JUDC.MFNT IN. 

I -AND DEMARCATED BY THAKBUST MAP AND PRO 
CEEDINC. OF 1830-DECRF.F. FOR. 

LOW.INC IN HIGH COURT OF-DUTV OF SUCCESS- 
Ft’L PARTY AS TO. 

order in Council if of nature of a. 

Possession immedi »te of some items, and posse 

SION OF OTHERS AFTER ASCERTAINMENT OP 
same—Decree for. 

yUFSTKWS CONCLUDED BV-RE OPENING OF. 

Him and for taking additional evidence, with 
direction to decide thereon-Order or- 
ORder in Council confirming—Variation of. 

.Subeoufxt order—Passing of. 

Amendment of. 

- ViutmirmtiM ky C.-mt !• 

tnU. 

The Privy Cnunfil cannot advi«e Her Majesty, 
when a Jwl-c in a court Irlow miscarries a« to hi* on**- 
Mamling of her order, to make the order more eipl»MMT 
and dear 'imply for the purpo-e of pirinjj that Jodge* 
'■etter under landing of the *ubj«t (676). BaRWJF 
c*m»F. f 1872) 2 Sutb. 668 18W. B WJ" 

3P.E-1WI 

-Ke< judicata ,op*drnf-Di<rtt tft'M 

tt—Amtndmtnl Ir aryid. 

A rttprmdeM in an appeal to the Privy Coonril Jp^ 
whom an Onler in Council had lieen pawd pot in a pditKJ 
to the Privy Cooncil complaining that he was ROJPJ^ 
made a party to the suit in the courts below, and ' 
proceeding* in India. *0 far as he was cor/emtd. 
t 'am ntm joJitt, and praying that the Order in WJ® 
might lie varied so a* to prevent it* being u<ed 1 
a* a liar to anr proceeding* w hich he might osherw* «* 
entitW to take in the courts of India. 

IMd that, avsuming the fact* alleged to )* w*' 
i“*e nvnhed 'herein could only be properly lri y 
in India. e<pecially a* the petitioner desired a 
of the ra-use on fresh evidence, and that the order u> ^ 
ril could not he varied on that account (1/67). . 

StnUr: If the fart* alleged were established, it ^ 
!hat rhn final Hierro in the snir. rotnidered i ndf {^ flf Tf jjj 
th*- Order in Cnurvil. and mc*ely a< a decree of 
rourt*. would not 1* rtf ittJi. ala against applicant l ' 

StmNr. appftcant might, if he succeeded in *he«' ^ 
the decree appealed against was not binding on h> ^ 
tend that th*- Order of Hi* Majesty in Cono' "^ 
•■perate a* a hir lothe trial of the new suit (>''•'. >cH 
/amt, ir. CJri/A M »H ARAlAH PERTAB S**W **~ 

Maharanee Scbrao Kofr Fj A" / ',L r ,cQ)- 

NATH. (1878) 51. A. 171 *4 C. 1« j ^ 

SSar. 840 = 3Soth.^ 

Construction of-Petition for purposf vtfiiS 

OF. 

- Main/ai nafilily—Rult— EiUftif"- ofl y 

Generally speaking it is no part of the fonen®; 

Judicial Committee of the Privy Coonril to ioteep^*. ^ 
in Council which have been already made ot^ r j - ^ 
brought before them in the ordinary way open aFP^-j,. 
under special circumstances, such as when tbe **[“.. 
ted an appeal to the courts in India for the 
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PRIVY COUNCIL— APPEAL-ftWy.) 

Decree In (or order In CoundlMCW.0 
Construction of—Petition fur 

MERELY OF -{Coutd.) 
of damage, without specifying whether fredt etidrace was 
lo be let in and the Indian Court feeling a «k*he oa the 
matter directed tlie parties to attain the intention of the 
Board, the Judicial Committee wookl entertain a pctitM 
for that purpose and Rite its opinion. (hrj Sum*,) 
PRAGDAS BUDHSEN. In r,\ (1924)521 A 118 

49 B. 241 *29 C W. N 515^27 Bom L R 781 - 
(1925) M. W. N. 402-A. I R 1925 P C 111- 
881 C. 174-48 M L J. 610. 

Costs awarded b\ . 

- 'First Court's iofli if inilnJ/d in -Avr.y 4 vj ij. 

inf (osl 1 of all (Mitt in India. 

The decree' of the Ziiiah Ccwtaadof fttSallv r.„t 
(on appeal) dism,"in< .1 >..it on tVgr..ii»d .4 Kmilatim 
*ere reversed lijr the Privy Council. whi-b remar-led tk 
ca»e for trial «i the merits. and directed that the 0 * 1 . of 
the Sait, occa'ioned by the pk-.i of fiaiutk*. be paid 
to the plaintiffs by the tlrfendanl. Thu order as to o»l% 
was only partially carried nut; the rmb of the appdUic 
Court were paid. Imt not the costs incurred in the (<«it „f 
first instance. The CM Cpfa CMMnpbtfcN tkftfrj 
Councd. after the trial on the merits. when the i 
Council, by its order, directed * that the cort* or the appeh 
" (plaintiffs) •’ in the three courts below ’’(wha h .’id 
n« include the Zillah Court)" I* taxed ai d ascertained l, : , 
the proper officers of tbett coutts lespeflively. and that the 
cotts of the appellants in all the Courts in India be paid to 
the appellants in India by the respondent*." 

HtU that the appellant* (pfaMft) were mtilM hi 
execution to their cost. of the Zillah Court. (S>r Jma V 
Coin It.) Forester t-. Secretary of State for 
ININA. (1877)4 1. A 137(144 5) a 3C. 161(171 2)» 
3Sar.717-3Suth 405-1 P R 1877 

- Intrrot on—Edtk Cjurt’s (oiti—lnt/r/it ou. a, 

from dolt of ih faro—Rigid U-JnritJi/liou ot /t/tu- 
H*t Court to aunrJ—D/trtt amrdmg <nti of d/I Court 1 
M uf'dily providing for iti.i inLntt. 

An Order of His Majesty in fonrU directed that the 
costs of the appellants in all the Court* in India should be 
P*id by the respondents, hut was skill a* t<» inured upon 
the costs decreed, in exertion of that Ordei. appellants 
claimed interrst upon the costs awarded and that the in- 
Krot cm the sum incurred foe costs in each cant should be 
computed from the date of the decree of that coon. Il/ld 
'hat. even assuming that the appellants weie entitled to in- 
'« f est upon the imts decreed, they were n>* entitled t-. bate 
the interest computed in the way they asked for (141) 

So far as their Iawdshipr are aware, there i* no instance 
°l *uch a course having been adopted. The Committee that 
nude the report to His Majesty op.m whkh the Order in 
Council was made, if it had intended l» pbcc. by means of 
•cme such direction, the parties in the situaikm in whkh it 
considered they would have stood if everything had Inn 
deme rightly in the lower courts, would of course have ken 
cowpetmt to do so; but that a snborduuie court escorting 
“Order in Council which is silent upon interest, is at 
'i«rty to interpolate such a very special direction into that 
is a proposition which seems to their I ordships to be 
■holly untenable. (142; (Sir Jam/, W. CM.) 
forester v. Secretary of State for India. 

(1877) 41. A. 137 = 3 C 161(169) 3 Sar. 717- 
3Both 405-IP. B 1877. 

“Interest on—Right to—None unless contrary is ex- 
P'**d in the decree. . (1872) 19 W. B. 41- 

2 Bath. 754 *4 Sar. 809. 
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PBIVY COUNCIL—APPEAL—(CWy.) 

Decree is (or order in CouncIlMeVrtd.) 
whose effect of -dismissal of appeal merely for 
default. 

—-Affirmance of decree him or. Privy COUNCIL 

rSm ltll 1 f k0Sl r,v *»—niSMlSS M. OF 
API1AI. MEkiL\ for. (1839; 2 M 1 . a 181 (2223). 

Evidence of. 


aJtutt—AJminiHhty of 


- - Onto . ..fr-oti , 

| Intl/r—Cuditim. 

An appfi.ati.rn to execute a device- of Her Majesty in 
"**•' ■•«• tlie obT<i y ion 

, * K'" 1 ” n.4 acx.anp.iiiied I* ., 

he mfrert of thr mher pla»t,9. Hr had the certified 

tIJ 1 2 Cmm * tai "' him ' 

nr^eted |.. file it. as he might to ,ux c d.«c. in Hk- lou.t. 
Vr", 7yr***J tourtsUhiu held that the- 
kfem^n. » ol./clion .ould m4 k- sustained ami that a 

•T 1SLT” in t i U “ ,1 | i, - lh '? Sh M - «"ifird 

’"PI *4CM U pPfril) admitted. 

!UJ Hut the l imits brim w,. r right in m, holding (15). 
TV ,4 S. f.|0,4 C. I*, f. -d IM2 cannot k 

omsiiapl asirrt.Klin- tV mdy polite evklence lo Hie 
ist.-VrJ c.pj.Vr a* diinltry monk with the object of 

oX'L HT upw ' ,hc "«*«•»»» 

Si '«’"*C«iM' in India 

( Hoitiiv C f, ) l,U , l "‘ ISH SUNDER 

< MOWDMRV;- KaU SVXIURI DEltlA. (1882) 101A 4 - 

9C 482(492 3)-12C.L R 511-4 Sar 407. 

EXiCUIION OF. 

1 pagtjssss: tz 

ljhut-.tpf.4l fr<m Hot orj/r and.; Hot u/lion-Jtigit 
An Jppk-tK* made to execute a decree of lie, ar&kgJv 
' 0 ,t **■?On an appeal 

beiE5riJr.hi s.i5«f.v \Z,* 

l«liTS7«!,t/ u k v *' r "' aml ,,ia ' an a p 

^umriMu> i» um 

thmk iighly) that whether the tr.in-miwk*i of.-, n 
order uu kr S. 6J0 of C. p. C. „f |M2 would o, would not 
V a merely Mctnl p-rereding. tk lamd Judge below 
had in fact exert, H d a Judicial cS.-irtion and had come to 
F ^ich. if it regained, would 
•tiidy c o* hide any rights of the applicant to an execution 
...V vnt. The,- bell, therefore. .L, it was a LZS 
-ithrn tk meanuig c4 S. 15 (167). (Sir Mr, */•*%}. 

ch ^~ v: - ka " 

Rt l)t«iA. (1882) 101. A• 4^9 C. 482 (493) = 

12C. L B 611—4 Sar 407 
He, MaH, learned J jadgc' of t'he^ll^h 

Nto *"** ,bt “W Wd WaoIifiS 
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THE PRIVY COUNCIL DIGEST 


PRIVY COUNCIL-APPEAL -(Centi.) PRIVY COUNCIL-APPEAMC«//) 

Decree in for order in CooncilMtW/) Decree in (or order in CouncilHOttf.) 

E.XKTTI"' ••»—fe’• ntj.) EXtCUTION OF—(CW/) 

Judge l«da» li.fi H" iuri-li ’i-« to inquiie a! all whether or - Pr/teiurt (>r. 

m the appli am hail a light to c \«iii * : tha. hi% function A party desirous of executing an order or judgment of 
«•" purely mini'itiial; that all be cm*! do. .nought to Her Majesty in Council most apply, in conformity with 
have ih-ne. was to transit thr ihr i«oflI«r Majoiy in S. 14 of Act II of 1863. to the Court from which the appeal 
Council (Hll Ami and that be was finally kooght to the Queen inCooncil, to enforce and 

u*ut|»'l .1 juiiNl: M, win h <li>I t*V«g lo him. ex-cute the decree of Her Majesty in Council j and it b 

lll J that the hMtntil «ouHnot k properly tira!- the <kty of that Court to give directions to execute the 
ula. Iuw"*c usurped juii-li linn (|7>. (Sir fitter! p. decree to the court of first instance by which the soil was 
('• V/or). I Il’KMIMI »*HHNI»FK CHOWl>Hk\ ?. K«l original* tried («5). HARLOW ORDE. 

Sl’NiMRi hun t. <1882) 101 A.4 9 C 182 <493 4)- (1872) 2 Sutb 668-18 WR 175=3PR 1872 

12 C L R 511 1 Sar 107 - PmeeJin;, f.r-Affeal in-Etee! tf Order in 

-l.imitatMi Xt I.IMITATION ACT <)» |W-\kT. It Prhy Cttmril fending 

1 st -I'kivy Cot M It AKPEU. i *•**" ,,v F™"? •‘•'fit*'" 1 , making deelatalititi.eran- 

1 1872) H M I A 165 192 3 1 { * J,n * L),J,r •* ('•*•*•1 <» It giveit lie tftll intended. 

Ailjuummrnt of petition generally, but opinion given as 
-t „mnu.v ..ole. t.. lourl Mo* for-ApfWM. to.flot ..fOnln in Council. (L>rJ Maouxgkten). RAM 
to l*ii\) t .aiii il f<«—Hearing of—N'i4kt «4 peibeur to Y.UI-U'.aIKU DURCa. £> fiirlt. 

|.,..tics attolol*-( notlitiiai pmedenl to-Adj*»rn»n.t <J 1 (1903)31 lA 6l = 27M. 163-8 S»r. 621. 

heating foi Htviie of uuhikXMe. RtjAll YA$5URFI>IrY - •Tianimm,^ (« — Ministerial fr«eeding if 

l.ll<*HMEPATHV NAII*K». In it. mtn/y a. 

(1852>5 MI A. 300 <3H) 8 Moo P C. 115 (W wktk. Ik itanniiwion of an Otdet in Council 

1 Sar 146 umVi S. MO „f (\p.(\ of IK77 would or would n« be 1 

- Peremfiery ti.l/i !.- Curt Ms /... -Cunt ,•/. a. •"'fr Bwni'Utid preceding (16). (Sir fitter! P. CMet\ 

ftlith*-C,mJititni. Ill'KkISH (HUNHIK CHOWDHRY P. KAU SUNDAll 

The petiti.il to their 1 /w.M.ip. a|Hieoif<o,, (1882) 101.A 4-9C-482(493)= 

onler addressed t„ tk Judges ..( tk Snhle, |h»am.> 12 C LB. 511-4 8 »r. 107 

Adawlut at Madras. commanding then, to carry into cxecu ISSUE OF. 


IWIA. 


lion an .» 


-- —— ..... j i.wr. ur. 

;b! in - OritmllMji/rliMttfits—rnuliu */ U. 


„ . / ■ 1 .... - an.i reriinel ether—I’raetiee at it. 

ll»MddOagM4te Mq Cm* , othesKcesfa ip.n,,™* 

K , , " IT I’, '•*' « «• "- ««*W 10 .ho appeal. Till ii ia« 

Ml IW ™«kl be pa ml.. . .. |„M. ln .l i, i. ,hc -Jot,- of lit pmo. lo «bo> i.b 

iir.f ' am other lT stltwt tt>.* mLLl • . « . . . . . . ... . . 


i .T , r . 1 to Iwlia. and it i< the duty of tk person towk.ilB 

5 * :jsnj; i K ''! ** I *■ **** in J hS court, n- 

JK 4 pM 1 teT* ^ ^ I r ,d '* 4 ' k 10 ^ ,hC ® (Sir fitter! P. W 

——- Zs&sxsz 

Hka^d t " i C ' I Cn<l ' nS ,I>C y** l,,e W' J Council the ^ ^ ^ ^ 6 Pit 481< 

Hoard of Revenue t.«k pov^ion. m *1 a portion of tk lUDCMFNT IN 

ZZ& £££ liKlSnsflSS b 

gSTJ;SS5* 

SSSSStSSS 

? not interfere That which His Majerfy males in Council, faithfully 

,ktr "" " 

c^^k" ?hJ V he ^ forDUl ^ of Hi *Maj«ty in Council Led the-ord^ 
<ril“ |t S, n ft ° Ci I ry U ***V** PHW in tk plural. The plaintiff and «PP fff 

lnd *® ^ petition to have the order made resdixW 

' ,IK , lo P®* ,hc petitioner into possession of order pronounced in favour of herself alone- I« ** 

°' dCf ^ from the judgment that by tbi ex^ssion 

SWSwLtafh rtTSTt U * m * ***** ,bc Plaintiff^nt alcoe. 

appear frS im^, -f° ,lg ’ ? NM ^ ** of ,he petitioTmust be grM« 

wawaifWaSs: sSSSaa® 1 ®*' 
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THE PRIVY COUNCIL DIGEST 


PRIVY COUNCIL—APPEAL—(t«i!) PBIVy COUNCIL-APPEAT Yr *y 

Decree in (or order in CouncilMcWi . PEAL-ttW.) 

Judgment in—(cw/) ’ i 


3642 


Judgment in-(CW4.) 

(1925) 521. A. 211-6 Lab. 388 - 22 L W. 304 - 
. T __ 30 C. W. N. 56-- 22 A.LJ. 613- 

A I B. 1925 P. C. 168 = 1925 M W N. 5J» - 
6Pat. L T. U26P.LB. 521-6 LR PC. 125-% 

88I.C. 198 = 50 M L. J. 118 

Land demarcated bv Thakbcsi Map 

AND PROCEEDING U» WJ9. 

Sumy map of urnt year -t/i Tkat 

tuil map—I miiJi ,mtuJcJ „Ur Jo. 

({(Ji h f 1 */18#-.|/* w ,*-„/. 

A judgment of HU Majesty in Council declared Uul tk 
appelUntwaj entitW to recover "so mmfc if any. of Ik 
and claimed by him in th»> wit as wa> .lewurcaied by tk 
thalcwst map and proceeding of |«». a, tkw W 
the north of the not them lunk of tk river (unjv-." .\- • 
the Order of Her Majesty in Council was made ■■ Ik 
Mme terms. 

In execution of tk said outer in C.iumrt tk an-rtL.ni 
contended that tk professional survey made mikvimr 
)« f to the thakbost, I839, differed materially fi.nt.tk 
Utter, and would give him a much large, are. as Kin- ... 
the north of tk northern Link of tk that 

the Thakbust map was unscientific and uMm.mo.tk. || c 
contended that tk intention of tk 4 buce.mmi 1 .-Kd 
ment and report of their Uddnp. ... t., give him jB ik 
and which In fact lay to tk north of the (me riverbed .4 
1839, and that such true river bed was Hut skww by 
’ ,i ''**■ - > *« w«. ’ 

‘ion of tk said judgment and decree of tk ludkial t om 

mittee, k was entitled to whatever land' dtuukl k ik 
2,P^nEsof^.'V.the'n.akks. map ase„ 

«cted by the subsequent proceedings, and scientific survey 
map appeared to have lain to tk north of tk northern 
JS of I 1 ** ,rue W ©I «he liver Gawps h I839." S, that 
0 f* 1 whj t 'k appellant contended for *«that ikwruj 
map wav t° be taken as tk map showing tkdemar. alion 1 

wTi■Thakbust map. where it d,«rred ihi- laM'Scntm lam! was and to proceed in •£",suit is 

-JiRS just.—dealing 

appellant’s contention. 

Now, whatever may be tk writs of tk onr map or Ik 
«her, tk words of tk judgment ami ..f tk order in 
^ncil arc not in any way amUguous. Them is no d-ft 
in interpreting tkm. Tky say distinctly that tk 
appellant „ l0 recover what was dcmaaaled l 7 tk Thai 
mi P and Proceedings of 1»39, and it ajy ar< bm tk 
joogment to be obvious that tk proceedings in 1*39 meant 
J* proceeding, relating to tk Thalbu.t map. It can 
“" dl * be that tkir Lordships, when they gave that judg- 

nvent i.v-k._...a ■■-—, , 


L(m«;ing in high Court of-Duty ok Success- 

I IT'I. PUtTY .VS TO—f(Vntf/) 

| WJe tk order enured to him v, that execution might 

Ssif?? wstL?** *»* 0.45.K. 

^ p, °'" lc ' fl,r 'hi'votitingemy. 

t ***t™*' Mohan Mnha !, 
IfARI rNASAD MXHA. (1926) 53 I A 89 - 

doc. W.N.938 = 28Bon.L R 1260 91 I C- 813 

A I.R 1926 P C. 31-51 M L J. 586. 
** < -AN’EAl -IMA wee IN-ISSUE OF. 

ORDER IS COUNCIL IldK N.iUrwEOE a. 

— IV order .4 l| v r Majesty in Council is not.po. 

^ikVkkt'c '‘*"° k no "* 0a ,h ’“’ P»«*:>iUr Whal 
' n thc f"*' »«oU we. 
utvdl-y Ik wdrna.y prucss of «k court, in India (493). 

( W Jam, II ( KKISIt) KlNKUR KOV V. RAJAH 
M KKoi-wm-m kW. (1872311 M I A. 465- 
17 WB 292-10 BLR 101-2 Suit 561. 

- c.. how 1 tjuNt'ii.— afpeai.—deckle in- 

r.u »>ICIN' lONCIA HED WV. (1875) 25 W R 157. 
hl*tffKiK IMMllNAlL OK MIME ITEMS. AND 

U » 'HER AM I.R1.MNMEN1 0» 

NAME—DECREE »OK. 

A*A«r.«A///| of. a, /. «Wi l.ima Mmo awr- 
Unm.ml tf fMtt. 

An-.kin Council dcsLicd «kplai..ifl absolutely en- 
Jilhd to two named villages, ami to all tk rot of tk land 
in dispute which war not «umpri.<sl i„ ,k ^dement of 

■Eft, M> ; ,hc ,n ,hc ""k' in •« 

lifted Mac ike to IM JO, Leegahs. including J29 bcegab 
ami 11 Lvgahs. part of Uearlo. Kttlenwnt. and so much of 
tre Laud in dispute as bckmpsl lo or was attributable to tk 
Hu.Ler and ll>-nJer MthaH. It .hen iHrestcd the High 
l ourtio make Ik inquiry nnes.ary to undcstam) whal 
Ihi. last mewtKoetJ larwl was and l«. pr W 


of tk appeal. 

//r//.«v a cnnsliuctiam of the ruder, (hat tk plaintiff 
might «t 0 wan ik icmlt .4 tho-r inquiries and aftounts 
kf.ue applymg f,„ tk exvcutirm of tk earlie. part of the 
(W with refcuiKr to tk named village to which he was 
glared OtHled; ami that tk High Co.,, might util 
decline to cacs ulc Ik cailicr |iail <4 tk decree until they 
!** * l T Jc ° f ,hf if Viri« ami aeon,,,., 
W (Lr/(a„«.) KAJAH I.UUNUND SINGH r. 
M.VH.VkVjAH I.UTKMISSUK SINGH KaHADDOR. 

SSjjf 2 ZZ&sm BrSSL ,8 ?b.u 

*• 

Kadha PershadSingh r.ToHAB All. lie «r..n n ,ii - u .l 

riBQni ia r in« wu«» cm . •'rajory ♦ order in 1 onncil is m ik nature of a 
, _ (1890, 18 C ‘ 108 - 5 Sm 582 *«*. »«'»'hat has concluded a question. either the 

WDCING IN High Court OF-DUTY OK SUCCESSFUL “ ,ndu - 001 ,hei ' l«dchips sitting kre. can ru 
PARTY AS TO. " (**)- COUNT OK WARDSHaJA I.EELANUND 

. S,WH - (1875J 38uth. 226-26W.E, 167a 

‘ he order in Council will in a«ocdance with tk cedi , 6 Sar. 722. 

practice be issued to tk parly who h substantialh . FOW TAKING ADDITIOKAL EVIDENCE. WITH 

«<x»ful i, ihe appeal 10 the Privy Council, and that DIRECTION TO DfClDE THEREON—ORDER OK—ORDER 
ought in ordinary course to lodge tk same in the, IN COUNCIL CONFIRMING—VARIATION OK. 

po£ 11 5* w refB '« ,0 do 1 w »- Jnd "** —-VariatM. so as to make order one directing takin B 

eannot 'herefore get eaecutice, tk latter should c4 frtdr evidence merely—Jurisdiction of Priv v CoLr’i 8 
PPlyw the High Coort with a certified copy of tk order to-Effto of. Set PRIVY COUNCIL- APPeaL-REMaN n 
“M*»kfor » wmrna^ order on the party in defaalt to | L\-E\TDENCE FRESH. (1844) 3 M. I. A. 245(254 6 ), 



THE PRIVY COUNCIL DIGEST 


PRIVY COUNCIL- -APPEAL- CWY.) 
Decice iu or order io Council )—(Ca*t4.) 
m K'Evi'iNT ok her—Passing of. 


Where an order m form i! had been already ptved.it 
«wld duly he under ex-ep’roa] ciraim'Unct* that their 
lor<Uhi|V» nm|>l a'lvbe ti'at -nother order dwukl be p*$ei 
(I’iu.mil Dun; Jin.) Soi'RtNHRA MOIUN SlNHA r. 
IFaki I'RAS.tD SlNH.t. (1926) 53 L A. 89 = 

5 Pat. 161 (1926) M W N 492 - 24 L W.84 = 
30 C. W. N 938 28 Bom L R 1260 - 94 I C. 813= 
A. I R 1926 P. C. 31-61 M. L J 586 


Decree under. 


Amendment or. 


•Modification refused. I* ao* (|) appeal „„. Ci -ih 
ful otherwise. awl mi-uke a% toiakolation In Court below 
rewhing in disallowance of an.«nt in quotion might 
have been »et right by Court brio* it<df hut no apoBcatk* 
wav made to it h r the MB*. (Sr Bm AwwC.) 

Kaja Korku Nath Roy Iuhvdoor r kindhir 
Singh. (1890) 181. A 1 f5) a 18 C 311 (315)' 

5 Sar 612 


—-hUmt snhfmnt /.• iHit-Am/nJaunt » a, u 

UKtuJf. *n rtif.'uJmt'i ‘iffiuntiMi. 

Cnw-Appeal-Sptfial leave to enter-Pet it ion for, 
after filing printed ca*-C«bent 0 ,d« that re^odruts 


Jhould have leave on herring of appeal to appeal on**.- 
ton of future interest—No cro^ appeal filed, but yet decree 
Wow amend,cl a* to include future interest. (Uri 

M*<**tH,n.) ( ass»i ahmah Jew a Narain 

CHrnw (1910)371 A 133 = 37 C. 623 = 

8M.L T 229-12 C. L J. 231 ■* 12 Bom. L B 646- 
71. C. 811 = 20 M. L J. 630 


-Making it» effect t Itar—Alteration for purp>eof- 
Not made. (Sir /hr ho P,a,«k.) Mt’SS tMl’T AtMT 
Kofk r.Gi'NCA Pershaii Singh. 

(1879) 3 Suth 600-- Bald. 207 = 3 I. J. 290 


PRIVY COUNCIL—APPEAL—(tWif.) 

Decree Under-<CW.) 

OBJECTION TO, NOT URGED BEFORE. 

-Urging of, shortly before hearing of Privy Coonal 

appeal not permitted. (Mr. Amur AH.) DHANRAj 
JohaRMaL ». SONI Ba!. (1925) 521. A. 231 (244)= 
52 C. 482 = 23 A. L. J. 273=2 0. W. N. 335- 
21 N . L R 50 = 6 L . B P. C. 97 = 27 Bom. L. B. 837= 
(1925) M. W. N. 692=A. I. R. 1926 P. C. 118= 
871. C. 357 = 49 MLJ.173. 


Reversal of-Grounds. 

Ev ideixe-Admissibility of-Objectioo to—Reversal 

on ground of. Su PRIVY COUNClL-APPEAL-EVb 

denoe—admissibility—Objection to. 


-. \muHnt w)i,k 4ffillet (*t,tUJ-Am<KJm/nt u 

m li> Mix.'. 

Modification kIi.'oI, kxaec. (|J appeal failed other 
win-. (2) pint not ruiwal before Courts Won and (3) 
amount in quexli-m w.«» v» small that even if Court Won 
had refund to allow it ap-elUnl would have had no right 
of appeal on that ground. (UrJ RaU GOP.\L 

MOOREKJCA v. M .ASSETK. 

(1866) 3M I.A.239 (261 2)-2 W R.p C 43- 
1 Suth. 409-1 Sar. 760 


-Evidence—Admis»ion of inadmissible—Qher evi¬ 
dence sufficient to support finding—No reversal io case of. 
(1) (Sir Jama IV. Cohilt.) MUSSAMUT CHEETHA ?. 
Baboo Mikun ULL. (1867) 11 M I. A. S69 (315)- 

2Sar. SO- 


(2) Mohuk Sinch j.. Ghuriba. 

(1870) 6 B. L. B. 495 (498 9)= 15 W.B. 8- 
2 Sar. 616-2 Suth-379. 


-Evidence-Admission of inadmissible—No reversal 

1 $ tea>on of, where substantial justice did not require swh 
reversal. (Sir Jama IV.CMHU.) GOSHAIN IOTA RAN 
V. RAJAH KlCKMl’NEE BULLUB. 

(1869) 13 M. I. A. 77 (83)-3 B. L. R. (P- 0.)«“ 
2 Suth. 253 - 2 Sar. 487 -12 W. R. P. C.» 

--Evidence-Misappreciation of piece of, by High 

Court—Effect of. on value of its judgment. (Sir J*™ 1 
//’. CtiuU.) Baboo Bodhnarajn Singh v. Dabw 
OMRAO biNGH. (1870) 13 M. I. A. 619 (620) a 
15 WB (P.C.)1-6B L B. 509 - 2 Suth-371“ 

2 Sar. 607. 


j “•Rf'P’mdent—Amendment in favour of -Ocm appeal 
)> hint necessary, (bn! H.Umu,.) CvSP»R 2 .*•. KlSHORI 
Lal Kov. (1896 ) 23 C. 922 (929)=1 C W. N 12= 

7 Sar. 31. 


Events subsequent to. 


"*• *■ I««E'-E'ekts sckse* 


Execution of. 

--'loanee or stay of. Su Pkivv Council- 

Appeal—Executhvn OF DECREE UNDER. 


Form of-General form. 


Objection to. on ground that it b not sufficient to f OTn< j 
proper execution, must be raised in Court below and Court 
Wow must be asked to condescend upon details. (*> 

f SHAU S00NDUr Lal r. 

50ORAJ Lal. (1876) 3 Suth. 298 (299)= Bald. 20 


-Evidence—Production of-Time (or-Su§da<7^ 

—Objection to—Interference on ground of. Sft P* 1 " 
Council-Appeal-Decree under-Reversal or- 
Grounds-PRaCTICE. (1871) 16 W. R. (P. 0.)22(»J- 

-Evidence—Witnesses—Examination of-Kefuul^ 

-Reversal on grounds of. Su EVIDENCE—" 
Examination of-Application for, in hibct J 
hearinc. (1848) 4 M. I. A. 392(***" 

-Fact-Finding of. Su PRIVY CoUNCIL-APW^ 

-Fact-Finding of. 

-High Court-Judges of, hearing appeal-Di**®* 

of opinion between—Procedure on—Error as to-^ 
reversal on ground of, when judgment, as entered, » W* 
on ment>. Su PRIVY COUNCIL-APPEAL-JLWR ^ 1 
under—High Court-Judgment of. 

(1871) 14 M. I- A. 209 (229) 

- 1 jw— Evidence on points of—Refusal of Ccodj 

below to receive—No reversal on ground of, because^ 
a nutter upon which evidence ought not to be recnr«- 
(Mr. Bar,'* Part,.) SUMBHOOCHUNDER CH0WDJ»J 

r. Naraini Debia. (1835) 5 W. R. (P- C-) w 
1 Suth. 25 (26-7) «3 Knapp 56‘1 m 

-Onus of Proof—Error as to—Reversal on ^ 

Su onus of Proof. 


--Practice-Matters of-Objection to- 

duct ion of—Time sufficient for, not allowed—No * 
oo ground of. except on dear proof that justice MJ 
been done. MOULVI ABDOOL A LI v. MOZUFFARB^ 
SE1N. (1871) 16 W. B. (P. C.) 22 (24)»2 8 °“* 




THE PRIVY COUNCIL DIGEST 


PRIVY COUNCIL-APPEAL—<£ *u.) 

Decree Under~<CWY.) 

reversal of—Grounds— 

--Review to Court below-Mattcr which n ight have 

fUtitn <a 4 nnl.i I, V* _... .t . . ° . 


PRIVY COUNCIL—APPEAL— !cV*/</.) 

„ ( ippeal fK 

RESlOk VIION AFTER. 


tUVc KtSIUR\JIU.V AFTER 

been set right by-.No rcver>al on groundof. SPlIW -_i,. Vr , 

council- AirnL-Rimv 5 coon *ixw- —« 

Matter which might have be. n set hk.h . fa . ^ ” J t ’’ “ ith 

(1884,121 A. 47 (51) 11C.376 3856, 

Deed. I < 1W " I M I. A. 358-1 Moo P C. 404-1 Sir. 128. 


—-Original deed-Transmission to Pwy Council of. 
S« PRIVY COUNCIL-APPEAL - TRANSMISSION OE 
RECORD IN. 

—Vernacular deed-Translalicm of-Otfcial Ua* 
Uuon-Translawn by court below-Cun UK t !*.,«- 
Wb. C h accepted by Privy Council. DELD-tuNSlKlC 
TION-VERNACUUR DEED. 

Default to prosecute-Dismissal of appeal foi 

Effect of—order in Council 

-- Contraction. 


—-ConJir^-OHJn in 1 MMK j| ^ ,^3 j. 

Tuwal under. K.tKlAB U MAHOMED InM ML 

(1897)2*1. A 128 21 B 723 - 7Sar. 217 . 


W ; • n> " uanl *»"«* M»al of 
app.J no* mm ingtbc iraoHup! uni.l af,„ , JCj| jnd 

day f.oaMhc time of the alburn* ol , 1 * appeal! 

Kt'pcndenl in coimqneac' obtaining an order of di>mi*. 

I “P" - P ™" 1 * a-* .p™ t«m. 

4 . a,. | 'x.|ant>(|y paying 4w u incurred by respondent. in 


An order was made calling upon the appellant in a !m, *'•?**! <*) S“ ,n S *«*<») '<« L 500 fo/colLgerl 
Council appeal to delirer printed am m a fortnight *| JJ*•• Engla^l , *.•*»»•) gftU >| t , , ^ H|S 

intimating to him that otherwise the «au*e w M kJ k beard [^^OWOUTIUM Rkj HI HurrodaCaum KOV 
“Mr Noca>e»ttcre.ldivned,amlilie,a^c.oin s .fl (1839;2 M I. A 127-r 3 Moo P. C. 11 * 

nccordmgly, and the appellant net appealing, an inlet *a>, MOIton 372 -1 Sar 1 G 0 

made that, after hearing thecounnl for the rropcadtnlv-"Minor*. under Court of Wank—Guardian a./ /./•» 

fMkSST 1 !!! '**' ppdu "'- ,h< <“"• ‘•Healed -pw-'in;•*Mr Uhalf aprnUk futclicuurr tfnk/m 1 Lv 

X« “'T^ * JppCJ1 m,fh «"* emruH^oK^, 

o^der was confirmed, that r% to say. the report ,4 tbetr Lorn- «>l the MMi-faihite to prw«ute appeal doe to 

* JJ 4nd IB4<k 4I * wAt ,hc kln « » C'-k if. *1 -nb» on ground of. alL.cd wcondiligo of 

Jr/rf that a simple <asmkalwa>uh.t «.> intended Lj. (U the appei^ paying the 

h.W W vl T'h"?!’ 'hv order fiiuliy made by the *«ml to the. b, theS. 1 . .Sw to the d«»n.,v^ 0 f 
\r g \ importing «bea^. and b, tbc app|«ut M , f w lf .hca,ing ; Sfc, 

an< * 'bat the Privy Council had appHDnt. ludgmg ca«. within 5 month*; and (31 eke 
therefore jurixliction to.tKindthe u.der of d„n„*.al an«l appelUnb pevamag the ropomhot to take copies 2 Z 

*T/ ? H ttoe c* ‘O* P “' ^ ,hr at «h? charge of 

tatoution. UW Urtufam.) RaJURMI XlllW «hc ropmdent, and undrrtaLing to dbttwi) mZam 
RAEF. Ill I At GOVINtl SlMCM the i ..-.H ' 0,K 


the , . inat UK rmy Council had -PS*tUnt, Wg.ng ca^ w.tkin 5 month*; and (3) the 

therefore juriyluiion toienindthe o.der of d„nu*.al and appdlart* peeMimg tkrinpontieM to take copies S Z 

15?^* W«• being mack out for such M <* «W proceeding, in hi* RMMta. at ,2 charL of 
tatoution. UW Bm&m.) k vJUM.ER KiUB the re^Midem. and undertaking to disturb nothineilo,^ 

•jJSfif o G i V 'f , '. b,SGH - ^ ,he d4,f 91 WKt was iSJSfS 

(1839) 2 M. I. A. 181 (2223)-1 Moo PC 117- «*» rctwing the appeal (215.222 3). (Zarrf //, 

1 Sar. 175. *<«•) RAJVNuu .NARAIK kAi r. Bijai Govtni» mm- 
JUIISDICIIOK A510. (its,! III A. Ill -1 M» e. 0 mlTto,» 

-Jurisdiction where no petition of appeal ha .1 Uen —-An appeaf to the friiy Council, which had been 

presented, and there was no reference of the appeal to the on the gromd that no 

f rt 7 Council-Doubt as to-Pttition filed by r.*puudeti: +9** uW ". ,ik,n " " 1° )ta«». was upon petition to 

for dismissal of appeal for want of prere-utb*. referred to ,f ' Krt * ( ®*** 1 ,t ' I0 « d «'ondition of (tic appellant 
Rrrvy Coancil-Order of Mnl for .lefault nod, h C«r "ft* ^ « OnM. 
c|, l ' Dr - Lkshintltc.) SBBNVTTV K AMm IMB T,,c a,l r ' 1 "»«pl of Ik iietitiun for ft >tor. 
«• kADANATH SEIN. (1856) 6 M 1A 316 -1 Sar 517 i,wn *« c ,hl "bv appdlaM w« ignorant of the form of 
NATURE and ISllCl or. jrouwfcg mfa nlaal a id tool no Hep* ini, fo, M >me 

-An order of Mb Majesty in Cntuwif dh-bs.e an .u, 1 *? * i ' h 4 fifni .« 


"—An order of lib Majesty inCoun.il db^ing an J akrttl fa.£? aXwt J 2XXLT? .‘Ti'' 
Pf*a] for want of prc^oi.km does not ded *kuBj with the wmmJLSSSHS SSaS “ft - fw 
»>« matter of the suit and can in no sense lx regarded* an TCSSSISh ^t25a3k^ ^l * T" 
^r adopting or confirming the decision appealed free, I. "° 1 ?? 

®«riy recognise* authoritatively thai the appellant had not apfrj | (< r ,7 *v , v> of h “ 

comply wi, h the,cor f ions under whkhTbe appea. was k^N« iu^R^ sSA^^ ^ 

U P^Q to bun. and that thertfurt tJrt* am^ 4 l >ti umiU «M«n.tnr t • ... ‘ 


• —1»—~ -«Mivii.nu.u,y HIM 4p^.ll4DI IldM •< 

complied with the condition* under which the appeal was 
“Ptn to bun, and that therefore the appellant i, m ibc same 
^Jilion as if he had not appealed at all. 1 7W .U.m/to,.) 
ABDUL Majid v. Jawahir lal 

(1914) 36 a. 350 (3531)-16 Bom L B 395 
(1914) M.W.N. 485 18 C W.N-992- 

10 If T m 4U (A < ■ . a.. . m ..a 


(1811) 2 M. I. A. 441 - 2 Sutb. 993 -1 Sar 217 

—<W in Council of 13th June. I»53-Dbmiv*a| 
vunt to-Ignorance of tk rule* undet the said order in 
'W berng. cnly wei.ll, adopted in the court 
w».»dnto,a^K. w ,irtb» 


ism. it irnVLTs.’s res: aaxrrff^ 

___ 18 O.L. J. 626.231. C. 649-87 H. L. J. 17 Kcio.<.» y^fci .. ,4. (cSa/SS 

of decree below—Limitation fo(-Frt4> Kruril Brm/t.) Cl'DADHUR PlRSHAD TeWaRI /m,ic 
•U rUng point for. not afforded by such dbanaL Sri SUMAT Noo.MURkOOMAREF- MUS ' 

-I ri;r A S 0F ,908 “ ART - JW-APPFAL from decree (1854) 6 MIA 201 -1 Bar 630 

UMITATON FOR EXECUTION IN CASE OF-NTARTLNC - [D,. Lunh** rw.) SlIO l.UCHMELCHltNti • 

POINT OP-PRiw COUNCIL APPEAL DISMISSED. ETC. SHO ZORAWUR MULL "MEECHUND n. 

(1914)UL A. 104-36*. 2S. I (1654) 6 M.I.A. 204-184, 531. 
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PRIVY COUNCIL-APPEAL-^ C.W.) 

Default to prosecute-Dismissal of appeal for 


3^ 




RESTORATION AFTER— 


Theii Lordship* do n«< mcao to go the length of 
wying. that where inf .nl. are aocerned any degree of 
delay may be considered justifiable. or erwsaUr. or mth a. 
may be passed over; a. there maybe circumstance* m> 
Ntnaig a. even lo prevent infamy from being an apology or 
an e»u*e. 

I ndci the jp»xu| eircnonlaacnof ihe ca^e their land 
d "P' an aupc.d whkh had been divni.^d for «ar.t 
of |*r«Mxutti<i. umlei Rule V of the Order in Coonvil of 
Ike 13th of June 1853. r* .codnion that the arpeai 
shoukl lie procured mthin a given time (1612). {Urd 
JHUut k K ' -kt Br » t .) KtNLt HlKJOBUMEE f. PER. 
T AUBS.NCH s 0860) 8M. I. A. 160« 

13 Moo. PC 165-3 W R 36*1 Suth 408- 

1 Sar 740 

-“Older of.'lunfirnie.l by «»,der in Coum.l) requiting 

H-eunly fieih to lx- civea in Kngland-ApplicatMi to vary, 
by treating .unumi deputed 4 , **„;,) 
uent—(»iant of on condition that the m«xy riepodted in 
India remained in depo.it |o abide the appeal in iiglancL 
u/r. ptmkrt* Uigh.) sno I.K ltm ,r Him. ..slid 
Aikawuk mull. (1854)6M I A 204 -l Sar 531 

—Wity fc, cw»tv required b, order ..f-Latenvaon 
of lime for farming, on application made b, respondent 

Ii'ik i'Tl ****" 1 * fa** 

wtlhin time allowed—L onrlitMit of tl) appellant payine 
io>t> of re.pon.knf> applie alien and ( 2 ) h,. eapediting the 
proceeding.. (/W J*H,« B**,,.) rJsw 

IIUkkOVIUNDKLK 1 >1 It! |H KaJaII |*k*N KIMtFV 

SINU,. (1857) 7 M. I. A 16 - il M«PCX6 

--^'"y fre.h-lkpip.it |„ tngland 

KANKK HlKJOBUlTL) PERTAUB NlKGH * 

(18W) Vi, 160 < 162 3 > 13 Moo. P C 465- 
3 W R. (P C.) 36 * 1 Suth 408 -1 Sar. 740. 
Security furnished in court below vacated bv, 

' r> P‘XTALB SlNUH 

(1860) 8 M I-A 160 (162)^13 Moo P. C. 465« 
3 W . B 36 * 1 Suth 408-1 Sar. 740. 

Defendants with different defences and separate 
cases. 

— Single ajrpea! by --Ineg^arity. PklWCOUN- 

cil—appeal—.single appeal 

(1900) 271. A 168 (172)-23 A. 137(142.) 
Delay in prosecution of. 

‘ wf successful appellant—Lfleet «, ty 

I’pivy council Appeal—Costs Of-SucnssFUL 

APPfcLUM'-D^lLLOWANCE OE COSTS TO—GROUNDS 
—UELAT IN, ETC. 

* >Lr — 

Discretion of Court below-lnterference with. 

- 'Appeal— Abatement of-Setting astfe of-Discrt- 

lion as to. A.v C. P. C. OE 1908-O. 22. KR.9&11. 

(1918) 12 LW. 311 (313 4). 

' Appeal—Security for cost* of—Time for furnishing 

3j.„.; k \J°^ KUR,TY K0R costs-Time for fur¬ 
nishing-Extension OF. 

-“Appeal time-barred—Admission of-Dbcmion * 

10. See LIMITATION ACT OF 1908-S. S-TlMF.-BARRED 
APPEAL-ADMISSION OF-')RDER REFUSING. 

(1902) 301. A. 20 (26-7)=30 C- SOS (315-6). 


PRIVY COUNCIL—APPEAL-(Ctfn/(f.) 

Discretion of Court below—Interference wiu 

C. P. C. of 1908—S. 92—Scheme under—Fraaira 
of—Discretion as to. See C. P. C. OF 1908—S. 92-SUIT 
UNDER-SCHEME IN—FRAMING OF-DlSCRETlON AS 

TO. 


-C.P.C. of 1908-0. 23, R. 1-Lberty tobrug 

freh »n-Withdrawal with-Costs on-Discrttico as la 
See i.r. C. OF 1908-0. 23. R. 1-I.IBERTY TO BRING 
fresh suit-Withdrawal with-Cosis on. 

(1909) 371. A. 39 (45)=32 A. 148(151). 

-Company—Liquidator—Compromi* with contrikr 

torie. or alleged contributories-Sanction of—Discretioo u 

lo. See Company—Ijquidator—compromise wtth 

CONTRIBUTORIES Ok ALLEGED CONTRIBUTORIES, ETC 

(1869) 13M.I.A. 16 (U\ 

-Co>t>—Di<retion as to. See PRIVY C0UNOL- 

appeai^Costs—discret ion of court below as to 

-Cypres * heme—Deletion as to. See CHARITY- 

CV-Pkl’S scheme-discretion of court below. 

(1876) 31 A. 32 (59)-10.303 (3»f) 

-Damagev-Amount of—Discretion as to! Sa 

Privy council-appeal - Damages-assessmint 
of—Discretion of court below as to. 

-Device tever*d on appeal—Amount recovered on*r 

—Inlert>t on-Rate of, lo be alkmed-Discretko »» 
See C. P. C. OF l‘X)8—S. 144-DECREE REVERSED ON 

appeal. (1921)481. A. 150 (154) = 44 M. 670(671) 

-tvidvnce Act—S. 90-Discretion under. See W 1 

l»ENCE ACT-S. 90-DlSCRETION under. . 
(1904) 311. A. 217 (219. 221)=26 A. 681 W 

-‘Fir>t Court’s clircretion—Appellate Court 

with—Interference with appellate Court's diioeti* 1 ® 
of. Ser(l) DiscRiTioN—A ppeal—Trial Judgb» 
CRLTION. (1893)201. A. 144 (148)* 21 0.£«“. 

(1917) 451. A. 61 (66)=42B-380(^ 

-AND (2) PRIVY COUNCIL-APPEAL-DAMAG&- 

ASSISSMENT OF-DISCRETTON OF COURTBEWWA^ 
(1927)A.I.B.1927 p -°^ 

-Hindu joint family—Manager of-Bcxro*i°f‘’jjT 

Rate of interest and other terms of borrowinK—Rt^JV 
ne^ and propriety of-Dccisioi. as lo-D® 5100 
terms—Decision maintaining them— Nodirtinrtioo w 

See Hindu Law-Joint Family-Manager-"^ 

CACE BV-lNTEREST PROVIDED BY -RAT*: • 

OTHER, ETC. (1927) 551. A. 86= 7 

-Hindu joint family-Manager- Gift $* 

petty to daughter by-Validity of-Decistco « 

Hindu Law-joint Family Manager-^! 
Daughter. (1907) 34 1. A. 107 (114)-31 o 

-Hindu joint family—Manager 

by-Interest on amount subject of-Rate of.» « ^ 
against manager—Discretion aslo. See •‘in ^ 
Joint Family-Manager-Misappropri*^-^, 
Interest on. etc. (1921) 48 

-Hindu joint family—Manager of-MtfPj'K 

Interest provided by-Rate of—Redaction of. 
absence of necessity for same— Discretioo 

Hindu Law-Joint Fanily-Manacir-^J^ 
by—Interest provided by-Rate 
OF. ETC. 


II1.WE, 

-Hindu Law—Maintenance—Rate of ". i|[ND0 

to. See (i)H indu law-maintenance 
Law-Widow- Maintenancr-Rats of- 
twh of Indian Courts as to. 


36|) 


THE PRIVY COUNCIL DIGEST 


3650 


PEIVY COUNCIL—APPEAL—(CW/.; 
with Evidence—(cw/) 


PEIVY COUNCIL-APPEAL-/^.) 

Discretion of Court below-Interference 

—{CiHlJ.) 

-Interest—Future interest—Award of-Dwmio. * I ST** ^ f lidwc *** 

to. Stt INTEREST—FUTURE INTEREST— AWARD OF- t J it V ^ **"' 

DISCRETION OF INDIAN COURTS AS TO. SSaTp C TT 


refool of-Discretion as to. *r INTEREST ACT OF flW 

-Interest under-allowance or refusal of 

(1859) 7 MI. A. 283 (2812). 
--Maintenance-Amount of. to be allowed-Dboetk* 
5 to Stt Under this Sub-Head—Hindu U- 
Maintenance. 

“ Profits—Interest on-Award of-Di^rtti-e. 

t0,<y " MtSNE FROFITS-lNTER ST ON-AWARD OT- 
JURISDiction. (1884)111 A. 88(93)- 

10 C 785(791 2). 
-Minor—Guardianship of-Scheme of-Di-cretK* as 

a llivrvtt T «ii/ ... ..... . 


ttiLUAy KUHNSr. NATION ti. Trust Co. Ltd 

(1927)4 0 W. N. 463 -101 I. C.903* 

_ A I R 1927 P C. 66 (P C.). 

ltocammt aJrr.:tt(ti in-lmW-rmn.l of Judge on, 
5«■ '>• "• * *4C- P. C. of IW»-Abict of 
-Kj^of dooMDtnt crnpwod of. AvC.P.C.of 
iwt-o. 13. K. 4. (1916) 431 A 212 (236 7) * 

38 A. 627 (663 4). 
—-Opj^tunitj to adduce—Grant of-Ewcutioo ,ak- 
Jadjinrat deUor s applet,on to hi a^iJc—Injur) by 


-—Minor—Guardianship of—Scheme of—Di'Creticm a* 1 '• u b mra ‘’«woi 1 application to mi a<idc-Injury by 

to. Stt Hindu Uw-Minor-Guardianship of- ot-Oppon B rity for. Stt 

Scheme of. (1871) 14 M 1 a. 309(329). ,gos ~°- 2I - *• W—Ixjohv bv reason ok 

Cim» IV. (IMS, so I. A. 114 ( 125 )■ 30 C. W ( 541 ). I ‘l" 11 ' 01 • 

-—Morigage-Foreckhure-Notke of-Serrice of- I|( f ° f d * C,eC Undfr 

SuicKncy of -Objection to-Permissibtlity of. for firu A " U U,os W»-S*CtWIV IRoM APPLICANT FOR. 

time in UMiMl_ n;.r . n. ...... ... ... ** * “ ’ * 


appeal—Discretion a to. Stt BENGAL kKCU 
WT10 NS—Land Mortgage redemption and Fore- 

rS? E , RECULAT,0N 17 0F 1806 -s. 8—Nonce or 
foreclosure-Sf.rvice of—Sufficiency of-Ob 

JECTI0N TO. (1884) 111. A 186 (192 3)- 

11C. 111(118.) 

—•Partner deceaied-Representative* of-Accounts- 
o«it against surviving partner for-Assets in hands of latter 
—Deposit into Court of—Order for—Discretion as to. Stt 
PARTNERSHIP — ACCOUNTS—Suit for - decfasfd 
Partner. (1915)42 I. A. 91 (96)-42 C. 914(925). 

Restitution—Decree revened on appeil-Amount 
recovered unelcr—Interest on-Rate of. to le aBowcd- 
OiKretion as to. Stt C. P. C Of 1908—S. 144 -Dicree 
REVERSED on appeal (1921) 481. A. 160 (IN) - 

44 M 570(574). 

Divorce. 


of, alleged in Courts below—Failure to 
Prove Fresh ground of divorce in Privy Council Apppeal 
''Permissibility of. Stt BURMESE BUDDHIST LAW- 
divorce-Grounds OF. ALLEGED ETC. 

(1927) 66 LA. 38-6 B 79. 
—-Suit for-Finding as to adultery in—Concurrent 
tndmgs-pnvy Council rule as to-Applicability. Stt 

privy Council—-Practice—Question of fact- 
y>NCUKRENT FINDINGS—INTERFERENCE WITH— 

CASES UNDER-DIVORCE. (1872) Sup. L A. 106(118) 
Events subsequent to decree under. 

—-Cognizance of. Stt DECREE—EVENTS SUBSE¬ 
QUENT TO. 

Events subsequent to suit 

~ —Cogniunce of. Stt Suit-Events subsequent 


70. 


— « ««v(uv'| » ”f\i 

——Nccouet)— -Subject-matter of »uit c<>nM>ting of large 

P»«?mj. Stt Madras Kicui aiions-Appuls to 
privy Council Ricuution VIII of isik-s n 

(1852) 5 M 1. A. 300 (319 20). 

STAY OF-APPLICATION KOK. 

——£* fijrtt application—Rejection of. uilh liberty to 
aoply a«Jn alw *ni.g *** 1 .,,. (4 
Am/it B'uit.) Rajah Perladh Sun v. Uaboo 
Bhoodoo SINGH (1864) 10 M I. A. 78*2 Sar. 73. 
■——Rejection of. cm pound of delay in applying. (Z,,rf 
W -'H- K«WI SIDHIE N17UK ALLY KHAN v . 
Rajah Oojoodhvaravi Khan. 

(1865) 10M. L A 322-6 W. R. (P.C.) 83-2 Sar. 133. 

--Rejtctkm of. on the ground that the order of the 

Court befe« directing emutkm had nuxt probabl, been 
acted upem. and that it ««too late to make the application 
{Ltd C'JMtk). RAjAH KOMMARAUJEE BaIIADOOR. 
,nu • (1852) 5 M. I. A. 298. 

Stay of-Condhions. 

(I) Ser,«» tnjury most rmh to tlm applicant if stay is 
not granted arKl (2) application for May must have l w 
made prooply (Ud NauabSidhee 

iNuzur Ally Khan t. Ka)ah Oojoodhvaram Khan. 
(1665) 10 M. L A. 322 (327)-6 W. R P.C. 83 - 

2 Sar. 133. 

Stay of-Hich Courts Jurisdiction as to. 

I timillii by f/t[k Ceurt. 


An af*lkat,oo fee May of proceedings eaconkm of a 
daree of the Hrgh Court pending an appeal from it l0 the 
Pnvy Council, ought aluays to be made in (be first in- 
Mance. at any rate, to the Court in India, uchich bu ample 

-.. . , P™*** according to tbc circumstances 

(1879) 61 A. 161 (169) «4«hepay»ss cme. and has knowledge of details which 
Evidence C .“ a ^ f0tsc ^ 0010 *«t«r|ocotory application. 

“—KALL OTHER CASES Wia BE FOUND COLLECTED ! the fi^StSre h |0 h th?Privy^ir ' n 

3SSJSS5SJ: c WEAL,ASD PC - AF, “ L SSf-iS'JsiSi 1“ 
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PRIVY COUNCIL—APPEAL-(CW) PRIVY COUNCIL-APPEAL~(C™/(/.) 

Execution of decree under-ff.W.) Execution of decree under—(CW) 

m tv or-ifn.H rni Ris Jurisdiction as io- Stay of-p. r. -Grant bv— 

In a case in which special leave to appeal to tbe Privy 
&• i«* : *)' ••••«' to Mge tHe petition ' Cood against a toe cli*mi>sing a suit to recover pro 

of appe.il ami thor case within a fortnight from tbe time prrty * heir of i-* ttf owner was granted, plaintiff afffad 
the- re* ned armed in England. and .J*.. at the .an* time to to tbe High Coart under S. «8, C. P. C. of 1882 for aa 
11 ’ " V I- ipoiy to tke High Cooit either order that the manager who was then in possesion of Ike 

l.'rtlK- ,|.|Mntnn.tof .. rumer. or for payment of a properly-, should remain in possesion thereof until thed* 
•«»*■ n w* In, ° 1 '**. ** *iy '<«r relief Which he : pssal of the appeal to the Privy Council. The High Court 

">i- M ,rt Wjy *«*• U*j MMmuskUm*. oi.missed the application on the crowd that they had no 

\ V'HiiF.V.t MnDELlAR.-. bHADACOTA MOHEUAR j.ri>dktion to grant it. On a petition presented to the 
(1906 J 33 I A. 132 29 M 379 - 4 C L J. 101 = Privy Council oravinr* for a reversal of the oedtr cf the 


Execution of decree under '-(Cmtl) 

Stay of-p. c.-Grant sv-(C«tf.) 


jjri*dictian :o grant it. On a petition presented to the 
Privy Co-anril praying for a reversal of tbe order cf the 


SBom L. R. 197 = 10 C. W. N 945 -1 M L T. 204 - High 'oundi>mi»ing the application and for a direetko to 

16 M. L J. 299 the High Coart to deal with the application made toil « 


- .IffiVf aJmUtJ tj , ft,ij 

The High C airt ha* powrr to stay execution, notwith 


the merit*. HtU that their Lord*hip« could not direct the 
High Coart to act where they had no jurisdiction. ad tbit 


'landing that tie appeal a* in this ca*e ha* hem admitted i« «a» qane impracticable that tbe Privy Council >b*M 


K 'jXM.il leave ««f His Majesty in Council. directly interfere to continue the manager, or to apjxxt* a 

Ti e learned Judge* of the HighCoort are in a much riceivw. 

Ixticr i> 1 * 1 !ion than the member* of this Board to deter- Their l/vckhips. however, granted an order *Uji*j 
mine whether execution might to lie stayed and if *oupxi proceeding., petitioner being answerable in damages, rd 
what terms ami conditions ami to what extent *ray of exe any aggrieved re'pon«ltnt being given leave to mo*t *® 
cution ought t» be granted. {Uri Matmagktta). SUVA-! discharge of the order. 

MON’I I MSI V. M.XI.HU Sudan Sex. Interference has l«n effected here in case wb« 

(1911) 38 I. A 74 - 38 C 335 ■ 13 C L J 529 Court. I*i«w had |urmIiction over the subject mailer, * 
8 A. L J. 419 • 13 Born L R 419»10 M. L T. 25 • »intimation to them would be effective; or. where the 
(1911) 2 M W N 121-4 Bur. LT 123 » apj*Uant being in p*session. a stay of proceedings •«H 

111 C. 334. keep the p>iti,m of things in fact. The petitioner jvW 
Si A' OF-Hich Courts order REFUSING. for a of P*«*«linfP in the case; and iMr 

-Special leave to appeal from. Not-ranted rW, to accede to this suggestion. becaKJV 

day. jI*" prayed for/med CHUnuPUT Sjm?h ^ m.cevetutnt that there should not be a#) WgJ 
Diiniti.t: N.« Bl , 5 »CW ' aI ' M H pf«*c.*lioo al all pemJinj wh an.agd » * 

0994)211 A 170 22 r 1 filUrtij ^ MOHESH Chandra DHAtrvSAnwjw 
s, CV “J .lit 1° . ?± 1 : 6 Su 514 »>H VI. '1899) 26 I A. 281 (283 4)-27C-1(£ 


'lay. alv, uraveel f«*. panted CMflKirtT Sivi h "W ******* mat mere snouw noi » «i - , 

.•“■‘SsrffssS . I 

-Appeal f.-mn. St: P. C.-\m \i —Kirin 

Inturux-utory order—APFL tL Vrom-Ister. Ex parte decision ID. 

KRKSrr ,v < 1W2) 27 c. W. N 1004 I-3cr PRIVY COUNCII. APPEAL— JUDCMfSl W- 

stay of-p. C.—Grant iv. E* p* decision. 

M ** Titun * 1 Expattc heating of. 

.Sfrthi//n: Uiifpti frm *n/<r tf—Grt*, rf—Sur .<( uc.pivf.Of- 

rMUr* finjiKCMt/ T ’ - Set PRIVY Council—appeal—Hearing 01 


tit.ntir* ptHjingifftti. ' |- Set PRIVY COUNCII.-APPEAl.-nax"""”- 

rending an appeal by petitioner a senior widow, to tbe El *"* H£ARISC - 
P.« again.! a decree directing her to pay Urge swms of Fact-FindiDg of. 

money to the respondent, her co-widow, petiticoer applied _ rousClL” 

to the court below for an order under S. MS of C P C of — ( Fof Coftoir, « n * findings. Set PRIYY C0U 
,w * 'laying execution of the decree appealed ham FRACTICE-QUESTION OF FACT). 

”S,“r , ir tr, *«*“ ,KroLv,Nc <«***"**, 

petitioner's .pplkadon. and directed execution toi*^ i. -Pronged investigation of-No interferenoM’^ 

default of payment. It also rejected an r-n’kalion In- iK^ ^ a,len,ion n d,a * n 10 ,hc maieriil . *fiUt r) 
l^t it loner for leave lo appeal to the Privy Council fr<vr iu 1 Bn(lw>,ood « I«W to be appreciated. (Sir /«'*" ^ 
order .ejecting p ,ii l i wnci - sa pp 6falio( , ' (1925) 521 A. 4181435 6);5y 

<>n an application ly the petitioner. ,heir Lord*hips 42C.U.692-24 A.LJ. 

Wul.p, „"„v„o Wll , m 7P.L.T.97.-91IC.1033=AIE.192ir^,. 

petitioner s application and from aB orders passed «l J. 60 

SmelTl 0 “fJ" ,h<rf0< ' * to APPEAL INVOLYING-ONUS ON APPELLANT 

Their Iwd.hips. however, ip.timaied their opinion tha- - ^ ^^‘P'-while recognising toihe M.■ 

the case was a fit one for >tay on terms and uunrt k 6 al and constitutional right to 

lilserty to the petitioner to apply tuthe n-car f «,,t - 'case, think that it should be observed that, on * 

India f r tie due 'afegu.,rdinfof T ^ i of faff - «*h b» been already carefully 

pursuant to the order of the Court below. (L;J HeiktmiA f«Hy conversant with the habits and practice 

KnSiI. ASI ‘fJH!* KUM ' kl ~ M.AHARaNI MlPALir^* “ ap P dUnt raust reilUc ,hat 
KimaRI. (1886)141. A 1 = 14 c. 290 = 4 Sir ’IV 4t y barden «i himself by bringing **** a ,in|D 
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fHE PRIVY COUNCIL DIGEST 


PBIVY COUNCIL—APPEAL— 

Fact-Finding oi-{Conti.) 

Appellate Finding. 

-Disturbance of - Reluctance of Privy CoukH * 

LT ,di it7r Rulc ~ El ' cp ' i0fl “ G, ^ n<ls - Hurmut-ooi- 

MSSA BECAMALLABDIN KHAN. 

(1871) 2 Suth. 525 (531)= 17 W B ICS. 

—Kmru/ 4 mJ rt**«im „ , nt i 

Evidence—Consideration of. carefully by Privy Council 
f yafter - J* a “* Tm,mr\ Wise: 
Bhoobun Moves Debia Chowdraisee 

(1865) 10 M. I. A. 165 (182)-3 WB. (P C.) 6= 
2 8ar. 91-1 Suth 563. 

Bill of Exchange—presentment for 

ACCEPTANCE—TlUE OF. 

777w R «^? nabkntts 0f ~ D « , ' i0B s, < Nioom- 

Mt J m lST “' lnLL 0f Exchange-Present. 

“ ENT r0R acceptance—Time of—Reasonableness 

0F - (1854) 9 Moo. P.C. 46 (67;. 

Concurrent findincs of courts below. 
Intcfieience with. Set Privv C0UNCIL-PraC- 
tice—Question of fact-concurrent findings. 

CuNFLICT BETWEEN COURTS BELOW AS TO. 

alTTii* 1 ! UdCC ’’ fi " din *- A PP eJJj * **>»g-A<cep<. 
anteof-Condmon*. Stt under appeaL-Evidence- 

W TNESSES-CREmaiLJTY 0»-TR|AL JUDGE’S FIND- 

A " D "«**-»«* 

EviDENCt 

• ltu<lmivibi!ity in part of-Other evidence sufficient 
tojuppo,! finding—No interference in cue of. (I) (*> 
{**“ w - CduUy mt. l keetha p. Baboo Miheen 
U £' lu (1867) 11 MI A 369(385,-2 Sir. 303. 
W \" r Ameer Ah) ,AHUAl) KHAN ». CHASM BlBI. 
fit n (1926)621 A.379(384>-6Lab 602- 
?” ?• <*• 0.J 190 - 3 OWN. 93 - 30 C W N. 506 
8110.465 A I. B 1925 P. C. 267-50 ML J 637. 
*7 Misconstruction of piece of-Othw evidence »fi. 
0«t»t to wppoit finding. (Sir torn,, Peoeoek). ISSUR 
'-hander Saha v. Doyamovi Dasiah. (1876) Bald 24 

" -Skfiarmy ef-Comiiiralim of—Pr/fnetj. 

With respect to the evidence in support of thi> finding of 
'«». it i» not for their Lordship to deal with the cue is 
» court of first instance. It is enough lot them to siy that 
!*? »re unable to declare (hit the courts Wow were not 
by the evidence in coming to the coacIwmoq at 
, IC " ,l *7 arrived (603 4). bHOOP NARAIN CHOWBIY 
*• Rl ‘°Hoo Nath Gobind Roy. 

(1872) 18 W B 230 -2 8uth. 666-6 8ir. 691. 
Incorrectness of-proof clear of. 
interference except on. {Mr. Erikim\ Srfi 
JAM Row Vencata Niladry row. ». Votchayoy 
"1NCATAPATHY RUZ. (1831) 6 W.B 80 - 

18uth. 17 (20)-3 Knapp 23-1 8ir. 69. 

Issue-Form of-Unsatisfactory. 

‘ Nt rn *'‘M *f Mint on gremni of-Coniiliom. 
Although their I/>rdships undoubtedly cannor regard is 
‘he form of the i»ue in this case, they are not 
JJ*"* 10 upon themselves to reverse the findings of 
“'•*o court* be!o. upon a question of fact, which both 
•PWr to hive supposed to be before them, and which 
SSLW ‘cems to hive denied to be before them. 

NARAIN Ch <> w «V r. RUGHOO NATH GOBIND 

* 0V ’ (1872) 18 W. B. 230 = 2 Both. 668 - 

6 Bar. 691. 
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FRIVY COUNCIL—APPEAL—'LW,/.) 
Fact-Finding tl-iConU.) 

JUDGES BELOW MORE COMPETENT TO ADJUDICATE 

upon question—Unanimity among. 

1777°. in fi * nnlm ‘Wr c<-Klu.ion is 

shuwn to be clearly not maintainable. (W /„*>, T.,,. 

*?* f*«W •• «AI Has, Kishen. 

(1853j5 M I A 432 (442; = 1 Suth. 245 -1 Sar 466. 

Mortgage—Equitable mortgage 

* **™*-*» 

NON-REGULATION PROVINCES-1 .Of A L CUSTOMS 
AND U*AL INQUIRY'—DCTISION (., REVENUE 
Officers depending much upon. 

— -No 'mevrerrtce with unless d«i>ion MiUantulIy 
,0B » (3;r Jimtt II. Cc/;i/e). H\|iEK Hues iiv•< 
Mahomed Hosain. (1872, 14 M I A 401 (410 1)« 
17 WR 185* 2 Suth 639 * 3 Sar. 46- 
E & J sNo. 12 . 

PERSON NOT PARTY TO CAUSr-FiNDINC. GIVEN 
BIHIND BACK OF. 

—Reversal on sole ground of. unle.vdci.io.uouW 
l* tpheW wi Uber ground.. (Mr. Btrrtt torkt). St M 
BHGO ( HUNDER CHOWDHRV r. NaRaIM DUHA 

(1835)5 WB 100 (P.C.) lSutb25f27)» 

3 Knapp 55-1 Sar $5. 

Ratification with knowledge of facts- 
Finding as to. 

No interference with, because quwion in a great 
measure one of fact. (Sir fiebrt /». Ctilitr). GULABDAS 
JUCJIWANDAS >. COLLECTOR OF SURAT. 

(1878)61A 54(62,-3 B. 186 (193;-3 Sar 889. 
Second appeal-appeal from decree in- 

FlNDING OF FACT OF FIRST APPELLATE COURT IN. 
—Interferexe with - Jurisdiction. (S,r J.ma IV. 
CJuU). Ml'THUSAWViv JaGAVEIRA Ym APIA 

Nayaker, Zemindar of Yctuapooram v. Vfnca- 
TfS *n A « ?V V i. ,<J*»)WM-I-A. 203(215). 

11 W. B. 6-2 B L B.(P. C.) 16■ 2 Sutb 176- 

2 Sir. 395. 

- (Lori CMmifooi). PaTTABHIRAMIER f. VFN- 

CATARO* NAICKEN. (1870) 13 M I A 560 (566)- 

16 WB 35-7BLB. 136-2 Sutb 410-2 Sir 623. 

-—RAJAH NlLMONEV SlNCH I)E.OGOVERNMENT 
(1872) 2 Suth 713-18 W. B. 321 -12 B. L. B. 321 

„- & r l amtl W - Co/nh). THAKUR DURRIAO 

SlNCH THAKUR DAVI SlNCH. (1873) 1 1 A. 1 (8,- 
13B L. B 165 9 3 Sir. 301 >B. & J|. No. 25(Oudh). 

—(5«r Joma IV. Co/tilt). SVED MEER WaHID 
Au r. RANEE Sadha Bebee. (1875) 3 Suth 82 (84;. 

- (Sir /om, IV. Cohilt). UEF.NDVAL UL r. JUG- 

DEEP NARAIN SINGH. (1877) 41 A. 247 (251 )u 
3 C. 198 (204) 9 1C. L B 49 = 3 Sar. 730 = 3 Sutb. 468. 

- {Sir Mcmlapu E. Smi/i) MAHARAN, RaJKOOP 

KOER r. SVED ABUL HOSSEIN. 

(1880)71. A 240(248,-6 C. 394 (406)« 

7 C. L B. 529 9 4 8ar. 199-3 Suth. 816. 
- (Leri HMonu). UCHMAN SiNGH r». MUSSaMUT 

PUNA. (1889)161. A 125(126,-16 0. 763(756)- 

6 8ar. 370. 

- (Lori L/oUmu). Fuzul Karim *. Haji Mowu 

BU«H. (1891) 18 I. A. 69 ($7 8)- 

18 C. 448 (467)=6 Sar. 10. 



THE PRIVY COUNCIL DIGEST 


PRIVY COUNCIL— APPEAL—'£7*//.) 
Fact-Finding of— (C-u/J.) 

>MOM. APPEAL—APPEII. FROM DFXkEF IS— 
FiNIMNi; OF FACT of FIRST ArPELUTF. COURT 
IN—<tWi/.) 

- (lordHM*u). Maharajah sir uchmiswar 

MNCII IHHAHURSHFIKH MaNOUAR HOSSAIN. 

(1891)191 A. 48 (53)=19 C 253 ' 259 60) = 


PRIVY COUNCIL—APPEAL-(CWy.) 
Fact-Finding ot-(Cmtd.) 

Second Appeal-Appeal from decree ik- 

FlNDlNC OF FACT OF FIRST APPELLATE COURT 

IN -(Could.) 

- bate to appeal from—-Application for-Timt (or 

maim {—Haring of appeal—Application made at-Cmt 
of—Conditions. 

Where, on appeal to the Privy Council in a case beard 


6 Sar. 133 , Where, on appeal to the Privy Council in a case beard 

-1 /. J Shnl) SAR AT CHIN-DEB dev ?. Copal | *7 ll * High Court on special appeal it is desired to include 

nirSHERUHA. (1892)191. A 203(2067)- the a?pral the decisions of the loser Courts oo the facts. 

20 C 296.302) - 6 Sar. 224- an a PP' lC ‘* , ' on lot apodal leave to do so should be made it 

-(/w /Mon,,) Sri Mah.ant govind Kao r. 

SITARAMKESHO. (1198)25!. A IftJW*™- TiZlGf*" 'T#"**!** the heanogof 


20 C. 296; 302)“ 6 Sar. 224 an »Ppfe**» for special leave to do so should be made ii 

/W UMouse ) SRI M v H rauivn ir ia ~ **' U ** : aBd ,hoo,:ht wf * rc ,hc ja4,iCe of ,he ““ ^ 
AMKFSHO VlMR WT A }£££/' *'«• *■“» »«* might be granted at the hearing of the 

-i A Do *>_) 2 C W N. 681 =7 Sar. 370 comsutca ought to navtify the granting of leave to appeal 
fyrj 11'als.m.) L\LA lt»N| RAM j KUNDAS 4150 *** * ****** COLAM ALi V. KALLVKISHEN THA- 
l..\LL (1899)261. A 58(«3)-2l A. 496(502). , K00R - (1872) 12 B L. B 107=18 W. B-299= 

3C. W. N. 502-’1 Bom L B 400 = 7 Sir. 523.! 2Suth. 686 - 3 Sir. 161 

-On* id .he option* to the tit* take, I* the Hi-h I- {Sir Jams IV. Coltile.) THaKUR DURRIAO 

Court Marlon the ground tin,,he ka-n'il^t SlKCH r. THAKUR DaVI SlNCH. 

. (1W3,1IA1(89 ' 13 B E L ^fK 0 3 S 

5 <kc ;*"' n * «Je DiMrict judge ,« question.' of fact. * *J^0.25(OcdW 

I ;'f which he concurred with the court of fi t> , - (Sir James IV. Coltile) SvUD MEER WaHID 


mteit.i'ing the S,vood Appeal* had no iarndkt ioolofe, 118 *' rW “ " f ™ 

**of Ike ffiS jodce«^rj° f ^ | * **NO. 25(Oodb) 

in respvM which he concurred with the court of fi,x - (Sir James IV. Co/tile.) SvUD MEER WaHID 

mstaiKe. I h,« objection b not without force, lot. in »*. i ALl RaN'FF. SaDHA IIFBF.E. (1875) 3 Salt 82 (MJ. 
of the fact ihat the learned Judge* of the High Court have . , „ , . ... 

diffcmJ from Iht lower courts, not only in iS estimate of -^ave ,oap?;al f' om - Cranl f 

the evidence, lut abo with regard to the infer™ ^ ,u.i ! i Jx|| « between parties. (Sir James IV CcitHe) R*M" 
‘Aide fmiTt <l«. uments produced in tl'ecase ardrakr*. MHIB PF.RHLAD SEIHp. BABOO BUDH00 SlNCH. 

their UdSETV {m9> 12 M I A *»(308)-12 W. B. (PC.) £ 
appeals outWr men., S27S? tSS 2B LB (P. Clll-2 Sutb. 225 -2 Sar. 430. 
v ' k,,N six ? 1 h a !:?' l ® 1 ® s !L ch - Subject Maher below appealable value. 

-No itnofomt In caw of, .hm dbp« » - 

27 C. W N 925 “ C. L J ffl j Ht L T m ol > TH, “' 

A I R ioVp ? ? I * 05 SHANRAl BUKSH t. BALWANT SlNCH. 

32C W N 1146 111 T r oi « » , 201 “ SlNGH: • MaHaBIR PerSHadS lNCH. #T - 

W.N. 1146-1111 C 240 *8C W n 415. (1907)34 1. A 161 - 34 C. 709-2 MLl-J ’ 

. „ .. , 4 A. I. K. 1928 P. C. 219 6C L J ll-llC. W.N.739--9Bom.L P »> 

“ » S”- *W«l tb. ! 1(B0D L E l=9Sit 2i9-17M.I.J » ! ' 

***n*ZS2T* STJM ,Se T, “ l !«»-"»» 0f -* acm "** 

(L^./ r.«/i».) Rajah OF PlHAPUR r. SeCRe! .rTov - 5,v appeal-Evidemce-Wiwbsis-CJ™ 

state for India in council. ' f «uty Of—T rial Judge's finding of fact bas*£ 

(1929) 561 A. 223 - 62 Mad 638 = 33 C.W N 72S - 0N: AND PRACTICE-Appeal-Evidence-W lTMSu> 

27 A L J- 702 = 31 Bom L. B 866 = 6 OWN 503 - -The question is purely one of fact (w., • h f b ®T 

30 L W. 9=(1929) W W.N. 442 - 50 C L J 30 - miu Ponded by the appellant was genuine or » f«gj 
1171.C. 481-AXB. 1929 P. C. 152=57 M L J 64 *** ,bc ^PP^Uani has to face the difficulty of t»*“j 

- Inter let cnee mill /).»./ n t r Judges who have no* heard or seen the witnesses to o'f 

In an , .. . inquiry have armed at the conclusion that they «■ 


In an appeal to the PriuCouncil havca,nvf<1 al ,hefoncluMon u ‘,{ 1 Jkap 

Second Appeal klld hi ,he ^ ,n a ^ **** of the principal witnesses called 

court upon the question of faa involved in the case « ri- 

such a finding as could be binding upon an appdbf- court Final decree-Appeal fWBL . 


Ihe" T^kh^' ^ ‘ haf 

their Lorrbhips to consider what was the in* Ji. 


Final decree-Appeal from. 

Interlocutory order—Error as to-AU^t * 
from final dec,or on oremmd of-Ce!t‘ «* ltUN 


IUJAmT Prnn7o7 r *, ““ '** ,nie ^ from fm! decree on ground of-Cost, 

,EDD1 R£ DDI r. CHIXNABBI Terms as to. 


REDD «r, awosiiwi»rs: 

M r m^X 98 ’ 3 . 1 ?»»->.*• 264=1141 C. 5= 


AppHlanl allostd costs of appMlfrom 

33 P w v on’V •*'***- a. f o = disallowed costs of pro-xedings in Court below soW 

A SrQfB ?• w N 4S = t0 order on the grounds of (1) 

A. I. B. 1929 P. C . 13=56 M. L. J. 165 (170). appealed from interlonttory order and (2) U» ^ 18 


appeal from 

^ in Prmrt be 0* SOWr. 
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PRIVY COUNCIL—APPEAL—) 

Final decree-Appeal fion-Uv*/.) 

Ihc flbWfHBl medbp not bn,.. (*, 

/jnei II. ie/ri't.) FORBES*. A'IEEKOOXMsm I’jiiry. 
(1865) 10 M I A. 340 (361) 5 W R (PC »47 
1 Suth 621 

■-Inlcrkoaiiinroukr not apprAl U 

in appealof—FVrm^liiliiy. St. AlT'El-iMEklM r 
TORY ORDER. 


, PE ^Y COUNCIL—APPEAL -{fcww'.) 
I Hearing of-(tW) 


tX MUTE HEARING- (Cm/J.) 

I »h. rt «f depend*. no( *0 much upr* ihc general law of 
IM 1 f “•** ,tc wbrthcr define,! I? Kriline. 

2 Sir. 1511 „ 1 .. ^ Bl **, 4 ^ 

a partkolar religious ' 

IUMUKC Stt' \\|| 

Su a*;i f . 


_l 


flrwVv-ArW Jam in mf.Ml.'j', a 
Jfftjl frm-O^h n UJ.vr/ f in .... •,.*« 
avir/ %rvf./ resits j?filln r jv,*, 

On appeal to iKv I'rivy < Wil from ik hi 
made in favour of the rc*pivlrf>l on review if, 
decree being nM|> again*! ber. ii «j< «.*r.n.t. 
coon below had ken wrong in it. procedure. fc, 
the application for teciew iilaictl only t|< i-nu».\cj 
properties. the decree mark on review (dated t- 
to the moveable* al*o. 

//tU, that the objrvli -11 vu* purely kChtouL ami 
not to be yield*! to(-W). 

There Im been no Mirpthc. Tb* wa* full) 

argued before the cuuit below on ample no»k. to kab 
parties. It has liwn fully argued here. TV n*wlt vf yield 
ing to the objectiui might be to place the rc*ponricM a- * 
‘try unfair disadvantage. She lad a right 1 .. appeal to I In 
Majeviy again*! the whek or any p.nt of -he Migiiul 6 ne 
She would not have |n*t that right »f appr-d even if *hr h*J 
limited her application f<v a review to the Mw»*«ahk pro. 
perty. She wa, relieved from the n-.r-ity >1 appealing ly 
obtaining 1 final decree in her favour a» to tk »k k of tie 
P/operty, whether movphtt or imnwubk. If thtcoh/% 
lion were to prevail, there <o«U !< ro final rkurmhulnt 
of Ihc quotion a* to the former of it* merit* (4WJ#). 
(Sir Jama If (Wti/t.) DHUt:»AMI>FFX Doom r. 
MvnaBakk. (1867111 M I A.487- 

9W.R (PC) 23-2 Suth 124 2 Sar 327 
Finding of fact 

*- St * Privy Council (l) Am.tf-F.11 i-Hnd 

INC OF AND (2) PRACTItt-QUEMfS OE EtCT- 
‘-ONCURRK.vr UNIUNGS. 

Full Bench of High Court-Answers adterie of- 
Questlonlng of. in appeal from favourable decree 
of Dlvujon Bench pursuant to Full Bench opinion 

--Roponiknl'e right ©f-('ir>*« apprfll-Omk*-* to 

nk—Effect. Stt Privy CottcaL — APPftL—C rocs. 
Appeai^nicessity-Fui i. Bench of Hm-ii ‘XWirr. 

(1876)31 A 7(27)«1C 2261245X 
Future rlghts-Dcdaratlon of. 

Propriety. Stt HINDU l..W-\V|!L-FflUM 
RIGHTS. 


...m-nunity iK66). K.\S||| BasIII 
* HtrUMBERNtlH KtlOMAk 

(1873)2 S^th. 886 20WR217. 

IM) d p,h) Cn,* ill. .a*c nf-K^amiiuiMt uf 
<a*e .|.r<|) iW | i„ gi.atrr detail. (1 j (/-,./ AVW/e.r 
M:r.f\DlKl Hl'NDLk l.llOSF SRIMUTlV K.VUINKK 
IN ^»- (1867111 M I A. 241 (256 74-' 

8W Rip c.)17 2 Suth 77 2 Sar. 275. 

.- .I'liut.n.) Kao Kisiioki Sin«;ii . 

,‘; r I 5 1‘ S "*»A1 OaHENABaL (1919) 12 L W. 730 731)- 
• *; 16 N L R 176 17 A L J. 1077 26 M L T 494 

24C W N 601 22Bom L R 507 531 C 630 

37 M L J. 562 

-New point ir,—PcimivMklity—Fid* and law uppli- 

.jlk t.e tk«n—Irvt*tigitioo of. ntce>*.ity. Stt I'RIVY 

• «>t m 11 —Am ai.—New pot.vr in-Pekmissipilih 
-F.M i* END I W. LIC. (1913) 401 A 74 (85 6). 

35 A. 227 ( 237 8). 


Pimvt 


n ' I' 


o(—Servke of— M<«k <-f. Stt 


1M II.-AITI .\l -KFSfOSDE N|-S’0|II I 10. 

(1847)4 M I A 201(214 5). 
——N'*4ke t» u-pmhnt uf—Service in pei.*on of— 
t‘H.Wc a* lo— Alreti.f o|—Ke>u*.d of hearing on pound 
Of. KONADRE V.EI ERHA !•. VALIA T.tMBI KATI. 

(1844)4 M I. A. 213 (F. Nj, 

-Party not appearing it—Kc-hcaiing of appeal at 

in*!me of. Stt PRIVY COUNCIL— APfF.El-IU: HEAR- 
INC OF-Fx PAKir HEARING OE APPEAL. 

-!\«t» not Mreoary for ckeidon of eaw-l)eci»iun 

of-lmprcptiei) of. (1) (Sir /tin Cdtndgt.) XIUSSA- 
vnr (HI NMtABVLUE DEBI.E t. I.ICKH1A I)FRIE 
ClHiw DRAIN. (1865) 10 M I A 214 (216 7)- 

6W R P C 1-1 Suth.602-2Sar. 119. 


Hearing of. 

tX PAR1E HEARING. 

“* —AfPtUaxt't July in tan tf-Onm .•» km. 

Neither more nor lest than at hearing »kre te'px.dvnt* 
fppwr. (Sir jtiOard Ktaitnln.) W« ». si nk 
LOONISSa CHOWDRANEE. (1867) 11 MI A. 177 (181)= 
7 w R. (P. 0 )13=1 Suth 667 = 2 Sar 219 
Citation of autboritk« in-Doty of kgil practitkmer 
u l0 - Stt Legal Practiiionfr. 
r—-Decision in. Stt Privy COUNCIL APPFAL- 
JUDCMFNT IN—£x fartt DECISION. 

--DiudvaKtagt ef-Rthpeni ttmmnnty — Rnlti 
r tf>taling~Atptal indung amtitn 41 U-Di’.tixnn 
“fiKuliarincauof. 

.The u paru bearing 0 ( an appeal is a disadvantage, and 
“ Peculiarly 10 where questions are raised the detensis- 


<•') CkdmfaJ .) MaHAK.ENIK SHIBFS 

‘ourie Dima :. Moihooranaih acherjo. 

(1869) 13 M I. A 270(274 5)- 13 W R. (P.C.) 18- 
2 Suth 300 - 2 Sar. 528. 16 B L R 176 (Note) 
N'OIICL 10 RESPOND!.NT OE—Nt&'E&IIY. 

-Service prior un him <»f native of pending appeal— 

Iflecl. St. PRIVY COVXCII.-APPE.El.-KlSI UNDEM— 

Ntriiu. .«» (1896) 24 I A. 49 19 A. 209 

Hypothetical rights-Determination of-Propriety. 

-Woe Ihw matter ordinary English litigation, of 

roarer no tiknal here would vonsider h)pothetical rights, 
the exact ckaravitr and eatent of which could only lie av 
certamed after the hearing of other pending litigation; l-jt 
■nwilfingi'e.' to ht litigant*, who hare entrusted their di*. 
pete* to the Board for dderminatkn. from a place jo far 
dntam a* I«x»ia. be di*app«nted in receiving judgment, 
ha* kd their lawcShip* to disregard the ordinary rule* that 
are folk-wed in thoe nutter*, and to bear the present 
appeal*. ttAwitb*Tawiing the fact that is impossible to 
know the exact amount upon which they will operate (99). 
ILttd Snrkmailtr.) VLNKATA K0W v. TlLjAR EM ROEY. 

(1921)491. A 91 = 45 M. 298(307)= 
26 C. W. N. 646 = 30 M L. T. 272- 
(1922) M W. N. 392 - 20 A. L. J. 833 - 
24 Bom L B 1191 = 36 C.L.J. 319 = 
4U. P L B (P C.)33=A. I B 1922P.C 69 = 
741. C. 766 = 43 M. L J. 298. 

- SttJu PRIVY COUNaL-APPFAL-POINTS UN- 

NECESSARY. 
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PBIVY COUNCIL—APPEAL—(CWrf.) 

Income Tax Act-Decision of High Court under 

~ A PM f '«» - Righl of- See Pww COUNCll 
—Appeal—right of-Ixosme-Tax act. 

Interlocitory application in. 

Maimainabilitjr—Application racing .an* question 
as that involved in appeal See PklW CouNClL-A pplal 
-Decree in-Emcihon of-Proceedincs for. 

; 1903) 311. A. 61- 27 M. 15S. 
Interlocutory otder. 

f ,OT R>shl of. Stt PRIVY COUNCIL 

appeal—Right of-Interlocutory ordfr. 

" Enor in—Reversal of final decree no ground d- 

'£*rz}" ,ir " a ‘ ,a Sa PR,VV Council-appfal- 

QRDEK. RKK ~ APFEAL FR0,,, ~ WTttWCUlOiV 

u *- » appeal from final drfree-Ptt. 
miMi tility—0 .iii*moa to appeal from intrrlnrufoi* rat 1 " 
Stf APPEAL—INTERLOCUTORY ORDER 

I»;e» 

— Conduction put by parties in Courts below on- 
( laim inconsistent *.iih—Pri%y Council wiiaJ ii.i,..- 

aUhtym. Stt L»GITIMaCv-InhfjitJK 

(1907) 35 I. A. 41 (47) -35 0.232(242) 

Abandonment of. (,,£) WlSSiSg 

. 500.929(9346) 

- M«\ in—Reversal of decree on pound o/-P,™ 

£& tssSs 2gS3 

3 T£SSr«£ 

GROUND OF—\'n SDBnwf." W MC,tE °" 

(1906) 311. A. 27 (30 2. 36)-29 A 184 (195) 

tSSSt^ PRACTICE—ISSL'E^—^ARTIkS^HOT 

fa?*?? m_ 

-Issue-Fbaminc *3,Z££* * Ps ' n '« 

-__ f . '[ 922) 80 l A 10 (57) *47 B 327(3341 

~ —POint which could have I*— _, . „ h 

ability for fi»t time ; n p livv ,. n ra ^ under-Permi.*. 

«* i- ro^i" 52 iSj i XZ m ** aul * 

~-P'«dn,< ,* (a!f o( 

of the hearing 0 /the b jV* Wo ,bf *«« 

judgment, and the judgment »■» ^ ,he 
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PEIVY COUNCIL—APPEAL-(CWd.) 

Judgment in. 

ALTERATION OF. 

-Jurisdiction. Set Privy Council—Appeal—re. 

hearing of—alteration of judgment ok 

(1839) 2 M. I. A. 181 '2156). 
Authority of. 

--Colonies-Authority in. See COLONIAL COURTS- 

ENGLISH DECISIONS. 

(1927) ATE. 1927 P. 0.66(69). 

- Indian Court 1 —Authority as re garde. 

It is not open to the Courts in India to quest*® uj 
principle enunciated by this Board, ahhough they Haiti 
right of examining the facts of any case before them to see 
whether and how far the principle on which stress is W 
a«Jits to the facts of the particular c*e. Nor is it open lo 
them whether on account of “jodiciil dignity" or other¬ 
wise. to question its decision on any particular i«ue of 
fact. Any application for review of judgment oopantb 
I permbMble by law only lies to the Judicial Comm** 
(Mr. Amur Ah) MATA PRASAD v. NAGESHAR SaHAI. 

(1925 ) 62 I. A. 398(417)»47 A. 883- 
6 L R PC. 195-30. W. N. 1 = 280.0352= 
24 A. L. J. 1 -(1926) M. W. N. 83 - 43 C. L J. 61- 
13 0. L. J. 19 ’ A. I. R 1925 P. C. 271 - 9110. 3T0 B 

BOM L/ll 

*"57 c Authority 41 regard 1 . 

Actual decision billing on Privy Council bat u* rta<cw 
trven for it. (Lord Dunedin) BAIJNATH P«ASHAD 
Singh ». Tej Bali Singh. (1921) 481. A. 195 (813)- 
43 A. 228 (245) •’23 Bom LB 6 M- 
3U. P. L. R. (P. C.)35r29M.LT. W 

(1921) M W. N. 300-19 A. LJ.3I7- 

2 P L. T . 257 * 33 C L J. 388--601. C.334- 
40 M. L J- 337 
77 Aulbority only for what was necesary for tbt 
^fraent. (Lord Dunedin) Raja BkiJ NARAIN R« r. 
Mangla Prasad RaI. tl923) 611 A. 128(137?- 
46A.95-21A.LJ.93j- 

19 LW. 72-33 M L T. (?. C)467- 
28 C W. N. 253-A. I. R 1924P.C.» B 
(1924)M. W. N 68 -IP.fcBlg" 

10 0. A A. L B. 82 26 Bom LB KO- 
5 Pit L. T. 1*. 41C. L. J. 232 - 2 PH. L B- 41- 
10 0. L. J. 107 .- 771. C. 689 - 46 MLJ » 
CONFORMITY BETWEEN DECREE AND. 
-Necessity. See Privy COUNCIL-APPEAL-DfC»» 

in—Judgment. 

Ekrors in-rectification of. 

-- J*risdi(tim. 

If by mi<pri«ion in embodying the Judgment'. «ij* 
haie been introduced, these Cooth (the P.C.and^ 
Moose of Lords) passess. by common law. the same ff*“ 
which the Courts of Record and Statute have of 
the mistakes which have crept in (216.) (Leri 
RAJUNDFR NARAIN RAE t. BljAI GOVIND SlNGjt 

M.LA. 181 = 1 Moo. P. C. 117-18* 17> 


(1839)3 M 

EX PARTE DECTSION. 

-~r- 'f«t •(-Re opening oi A**" •"* 
txprtsUy or by imfdi,alien by-P,mi,Ability- 
The decision of their Lordsoips in an appeal bearo 
parte must Sand as if aD the arguments which the rw 
<*»»*. if present, coold have raised upon the ca* had 
addressed to them. The absent parti* muS bear 
cccseqcences of tbeir own lacbes. It is impossible to* 
ibe respmdents to take advantage of tbeir abeeocf 
bearing in order to re-open any question which 
expressly decided, or might have been raised aw ^ 
rtioed oa that appeal. 
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PRIVY COUNCIL—APPEALMC.W.) 

Juigment in -(Cuid.) 

Ex PAkTE DECISION—(tW</.) 

I« ha\ inx brm decided tx fa to by ll-r MajrMy in 
Council on appeal that the plaintiff *is entitled lo nuin) hi 
the Mil, and the e.iu«c remanded lo the i'omi .4 Fir»t 
Instance, iheii Urdship* al ihc bearing of .in appeal fun. 
Ihe final decree in tlut suit, did no; alow ibe i.-p.-am in 
the prior appeal to lake advantage of her absence at ibr 
hearing thereof. in order lo re-open any qaoiiuti uki h uj. 
cxprcsslydeciiW.nrmighiliaseUv.i:.'.;-. I 
on that appe.il. (Sir pos.i 11'. Ctdii/f.) llOCODI MBA 
Dassee r. Tar newt Bannerji e. 

(1879)3 Sutb. 601 Bald 212 6C L R 121 

—Stl/iH f and,’ 
iWv-ripmintolin du-to. 

Where it upoeared (hat by the fu el hi. a*** iU 

respondent was not represented by cuwmI al the- hearing ot 
« appeal lo lib Maje-ty in Count il awl in om* ipn 
Mtch non-appearance ihc appe al ua> beard .4 fii>i -n an 
order pavsed against (he ropmdent. ibeir la rd-hip. I 

CM'pdihe 11 fan or.ier ami directed ibe .ppe.l u 
reheard, (fad Nr hr) K\M N AKAYAX SlXGH r 

adhindra Nath Mukerji. (1916) n I A 87 
«C 388 21 M L T 12*25 C L J 121 
16 A L. J. 107 (1917) M W N 94 
21C- W N. 383 -19 Bom L R 194 381 C 932 

32 M L J 39 
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PRIVY COUNCIL-APPEAIr-(tW^) 
Judgment under- (C<*id.) 


Reasons given »I»R. 

"—-Not binding on Privy Cnmtil. a.. Ini.i r mis 
m 'HEAD-AurllORlTV 04-PRIVY OUNHI-Al IHO 


8irv AS regards. 


(1921) 481 A. 195(2131- , MlWUJlMAT IfcRG 


I - in—Slaiemenl of—Binding nature of. Sir 

AlTtlL-FACT—SlAUMEM AS 10. Ilf. 

(1837) 1 M I A. 420 and (1926) 4 R 513. 

6'Wi unnl—J*d{mt*t Kavd t/.s.nJ a/. 
Ht rf (r<mmdi. 9 n/W nfrauifiny . filial .n aha 
(rsaed'—r . f, o.t damtd to i<uat to uair.du.-t. .•/ juj- 
>*11 /*«, 17 «tld>. 

Whrtr. hating .om,- to tbc.ui.lusi.4i lU al ll.c <k~.i'iei 
appealed f,*, Ml r 

ittciscd oti one of ill, ground* on 
■bi.hilma.iesied.ih.il UriWiip* atmam from expr-* 
S "J -oy cpin>« on ibe oilirr ground. »f Hi t .k i-ion, they 
mc'l W !«lab), m Msdung. in gise am authority'heielry 
lo 1 hat pin of ibe dec ton U4u* «hkh they do luu.li 
f l--*> Us’Ji'Miimrn.) SKRITARVCIJ SlAll. I OK 

ikiha raja Jv.fii Pm'hai* Singh |)m Btinix'k. 

(1926)531 A 100'53 C 533 30 C W. N 745 
24 A L J. 761 AIR 1926 P C 4! - 94 l C 974. 

"I-I omit jmlfinrtit—Kevct*al .4—Grounds — 

f of ‘fimm among Judges annilaling Rrn.h- 

w | liixiai.c «s—trior a. i<— ktvrf.al <*n ground of. n»a 
allun.i!. *b.n jadgmuii. as uileicd. itiij-ht ui merits. 
\fad Jattui ,I/.///d ) MU MR V. BAMoH. 

(1871) |4 M I A 209 (229)'2 Sar. 227 * 
LB 3P c 733 - 8Moo P C-*NS » 127. 

’ •►"•iklth. *4—Onu* on appriUn* t» show—Kid- 
,,h * -l , r. 1 »**>din c .4 - |Vimi**.Ulity. At llol NIMkV 
DisniE-hriVT rm NHL *pi-ni is-Kii'M is. 

Miagienes. of — krgrHItd. a. a fuller jmlgnunt 
■•*.!>! hate pm«it*d an i<lk appeal, (fad 


43 A 228(246) ( Howmiri. 

Ricinsidiraiiox Of —Jl'RIMiiniON—I’R Mint 


' HOWDHRAIN r. JAWAHIK 
(1890) 17 I A. 122 (127)- 
18 C. 23 (30) r 5 Sar. 660 

-Party lo derision—Siraiger lo i:— \pplkaiM* U- !- - krf afim.llmt* uotoinH,- 

Judicial Committee Art .4 l*).V S. 4-keS«t,e »m!<— ! *. W .FT*2. C ^" M 

ntT —Distinction. S« All .ax. colic 
™ ,V V COUNCIL-,^\FPRIL—Rk HIARINt; Of 

Xf-CONSIDERATION Of. ON IX PAR IK AHPLK'AIION. 


.I , . . ; /idfM/itl ifvm math hr oru- >>(. 

k In a -ait 1,1 Ucxb nf an albted C«lti 


■AW/ 


<r rrimoil—fndtm.rrl l, h:- rid * 1 t/r 


an allrgid oemail fur wa insu- 
ramv. the deftmiaiXs in ilie courts >*k« lought out (lie 
.ax '* lU- merits and did not rely up>« iheyiouml that 
1 ibr .uMract I vine in leeach <4 theprovi«i'ai'<4 S. 7 of 


- A.../ |»I* £ nir« ft* "Ml- v * - r 

(W Maonfit,,.) ISltWAR SMS AM CHAM. JlN i ,fc * Art II e4 1199 nj. unentw-eal4e. On 

*<*M KANAlGHOSf. (1911) 381 A 76 (79) ' ««'^P»ny« «wd by ihe plaintiff, ihe objection 

^C. 528(636)^150 WN 417 9M L T 418 «*«lcti S. / «*, ukm and «a» sustained. The plaintiff 


J.6 28B# n .L R 421 lie L J 238- 
U9H) 2 M. W. N. 281 -10 IC. 683 - 21 M L J. 1145 

Reserving or-WRtniN JUDCWKNT-PkOxouNaxc 
or. 

r~'Pf-clkeof-Lawp mt in*deed in appeal, (fad 

C ) W '«». KlSHEN Koomar bins. 


27 Boo LB. 770-29C.W.N. 893 
AIR 1926 P C. 83 - 86 IC. 546-49 M.L.J. 13 


j-lrl that, in ike esent of the re.|»mdftt. mi.< ceding upiai 
that grraind. I bey should md lx- alkrn.d an) cads. 

//,/d that the respondtisis *eie entitled 1 <> ha.e tile 
Jidrr.ii; of the lioitd on the merits, and to bate the up- 
peal di'fM.ytl with com. if they rould .upfsil the jodg 
««t of ibe High Court uptn the grounds «hich it wa» 
giten. tv., or the merits f 129 30). (fad Sarnia.) SU- 
(1847) 4 M. I. A 201 (217) I rajmiill Nagoremull t. Thf Triton insurance 

Written |UDGunfT-i-noNniiNriNi m Co " ln <mi) 52IA 126 * 62 c 408 w 

-. DCMFXT - FR0 - N0t * vllN00 » /# 23A.L J.105-fl926)MWN 257 ^6LB PC 66- 

u, ‘~ L ‘ , * P0m,,PVu,,eH a PI >^a, ^ 

WISE!-. Kishln Koomar Bous. 

(1847) 4 M I-A-»1 (217). M . . . , . 

_ -Mi-lakes in — Correction of—Duly i4 aggrieved 

_ Judgment under. pan, » lo-OmbsM. io hate slip conerted-Pka of 

TT^Ccojeut lo-Withdrawal of—Peimissitihtj. mi-uke in appeal in case of-Marntainability. Sa JUDG- 

‘•rrEAL—J udgment undlr-Consim to. ment-Mistakf. in. (1926) 4 R 513 and 

(1928) 88 L C. 64 (1927) 64 M.L.J 661 (661). 

r~~Cwrtctn«t of-Pre«npiion of-Inconeciisos of- -hint dealt »hh by-Kahing in .ourlfcekmof- 

lunr uli pp< u,t t0 ,bow - s “ Appeal—Appellant— Piesampnc* as to. s« Evidence act-s. i h. ill. (i) 
'W-MENT UNDER APPEAL. -JUDGMENT. (1878) 4 I A. 68(72)= 

on question of-Igcocing of- 2 C. 327 (332 3). 

-Itirru«, p* r,ies «‘o-Effect. Sa APPLa-FACT - Pm* #/ impertomt ml meiiumd ii.thcark dai. 

1 g “ D, T B£ W W ON QUESTION OF. did*j fra Cc*rl~Ex(lan*l,a, (or muiia-Atfd/ul', 

(1928) 66 M L j. 248 (2*9). | iatj tofanuk. 
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PRIVY COUNCIL-APPEAL— 
Judgment under—{(' *rJ.) 

(nfi it ‘1 • i- in i ,ih* of. in ahv*tv-e of wrh e 


PRIVY COUNCIL—APPEAL—(CY*tf.) 
Lind Acquisition Act. 


jl T e 0f ?? «* of that kUd their Lordships declined to d.stDib thee*. 

(JSX 

lMUM nm'iiLiVim-iimw- 0L . ™-aH.w.w 


6C LR 162 »4 Sar. 24 = 3 Suth 617 Appeal onder-Co.rpfnsat.on p?yaMe lo owner d 

■r-R.mJ \Wsttilw *» fO0rt ' W* 


- R.WMI \Vv,„7, i *■' ' .77”, «•"*••■*■« UJ iuun> wiof CJ-IMfl. 

■ SiW* ■=* ^ 


... - & ,<u!e * kd 

aHepii'S that a- hi- -fink* and that he has no <W t ;k.«. "“"S"®* "I* Coort «nder—Appeal to Pri.j 

!*• I,( h , i ' "« 'o the roc,, i ha. a*Ha*e whirl. T? 01 * ° ‘ 5 " UND A( W* 

It IS entitled .0 nprrt. and whi. N I* »hr Kerlatk*. he k ACT ° F ,894 ~ S - S*- 

MOH \ mv n rnil.,?!/ !I" J Khamh Land tenure-Nature and iceiderta of- 

M0HmD 060181011 of *>«■» Court, on. 

0863) 9 MIA o 2 _ 2WR PC ,3=-Dkt.rh.rce erf *, Tf.NURE—LANDTENUHS- 

l Suth 519 - 2 Sar 45 46 Nature and incidents of. 
dcn„ /• r,f * (1871) 14 M IA. 247(281) 

It apjx-ars that on the appealmthe Hieh (Vnrt thk- Duly Utah. 

p«intuasiiHniione.linihenorire of appeal, and the u. I N® proportion j» more dear than that this coorl if 
ments sav ofit.h„.».. »—- ... bound f 0 take notice of what the law is in Out cwetiy 


denu /• Mm r/-£„ ' (1871) 14MIA.247(261) 

" UWI. IudU-Not.cc of. 

It apjiear that on .he appeal lo.he Hieh (Twit thk - Duly Utah. 

IK,,nt ua ' 't^^netl in .he no.h-e of appeal, and the bd r . . No P ,0 P°‘ i, '° 0 » more dear Ihan .ha. ihb toert is 
merits sav it ih.it lie appear, advocate "stared iha* J*** 1 *o take notice of vhat the law is in that ctcotiy 
7 '!;! l n " 1 ' t ' ,,e P"" t*" and so no more is said ak-r ( Ind,1 >- Thdr I ordships are bound to tale rotke tf it. 
It. 11 nr l ordship think (ha. they mo „ x™, , h : v and de ide if as well as .hey ran. (Mr. Bat*Pt*) 
» aremenl. It is tha, the same learned ren.leman in- SWMWWOCHUNLFR fHOWDHRV ft NARAlNl DFBIt. 

it, 11" ,hf 'PPrtU-IpHitta (MM) 6 W.E (P.O.) 100-1 Sotb »(»■ 

alu. ,r ’**, ■ cZ*. rtM. I. 3 Knapp «.|fcr.« 

dateil on llie very day on whkh the indniem of .he Hieh , 

-ml wa. pun. I«. in ,he al-enr e of any eskWhn 1 L?4Te f0r< 

hc J l!lJ K mrn ' »a* rrroneoos .» ||>k pokl the apreflant 1 APPLICATION FOR. 

r. can "°* ,a ^ here, by wav 7nren -Whf of-Eflect of-No«a» of ewecvrico by »• 

mi lo the Hiqh «r«n> decree, a point whkh he eV^ed ^ o{ S " LIMITATION ACT OF 1908-ART. IfM^ 

’ ,' *7^ f ‘ r ,h ; M'Ch CourfV dererrrina.k«. f/. r V «0M DECREE-LIMITATION FOR IXFCUTMM* W 
' lill !' DA * *• M AHM ID. CkSt 0F-START1NC POINT OF-PRIW COt'XOl Af 

If 1 ! t l 0 L A ' 497mi)m * C.WN 8*6 ■ "AlFROM DECREE. (1900)27 I A- IWj; 

„ t w J rS?." 5 p l w 159^2fCLJ.181- 24E1(J 

L onn!I! . J 8 ^ WN 535 '24 MLT 110* - ^ «*'«!»» *°appeal. Jrr LIMITATION ACT 

20 Bom L R 864 - 461C 548 35 M L J 169 0r ,W -Art. 187-APPEAL FROM PFCR»E-IJMTTA 
:- :™™'t''-lltr»J*f.aoJtrmmmuuam n„„ ,I0N ' ^ FXFClPION IN CASE OF—STARTING fOlNT 

"**-***• wS5 

Privy Coumil' 11 ,’^'J - ,*. ^ W»* I CERTIFICATE GRANTING-AMENDMENT OF. AT M* 

KA1.YANA y*”' KA7CHF n INC OF APPEAL 

KaCHIVIJava .f,, APA K 'r, i! ! o 0r,,B r - --Permissibility Certificate proreedin| on 

(1860) to MI A ne * 0f ,D<, « ,nCT, ^ **>"* ™ ^mir* 

_ Reavw< , 72 2 Snth *•- 2 Sar. 641. of UraBdky of-Amendment of certificate to (be eftfl^ 

■seasons tor—TranMm«vyi ■« n_*._ r- .. . ir»il .... .i u. reWI™ 


IVALYANA KUhT.SPPi Y.t « 7 " lvn ' _ mv w «rrt»i- 

KaCHIVijava Piat.aJpAV i* TOU Oman r . -Perrr^.bility—Certificate proceeding on 

(1869) 12 M T A aiJfilfv nfW of not bein* an affirming WF'^tE 

2 B L R pVm^i "Jt ( *° ] J* « hearincof a^' .o it* 

_ kM€A „ 4 , V 1. UJ72 2 Snth 206 - 2Sar.641. of itraBdky of-An«whne«t of certificate to ibe efte**" 

NVe-ili-On ; «o P-ivy Cogncilof- »Pf«l intohtd a snb-.an.ial question of Uw not ^ 

Raw'/-,,, / cpru-u w Va,ianff * i,b ^ ~ P '? tdare (orappelUnt wastoha« 

MAD •• /I RAIDI Ml'HAMVAD MIIJITII A H . MtUt if«t fromt*rt Hi*. Uf 4 

1 8 104 • l ' N - f 1889) 161 A. 205(210)= Ra I* h TaSaddho RaSULKhaN r. MANIKCHA«J 
T 11 A 460 '470)« 5 Sar 433. (1902,301. A. 36 (40)= 26 A. lW % 

Jurisdiction—Absenceof—Piea of 7Cff w T * iMMStf - 55 


Jurisdiction—Absence of-Piea of 7 c - w - N - 177=6 8010 1 * 100 

«nSSr m !’ L fc »—^n»or _ D3lroiOTfl £5SLh— 


ansEHCEOa. —.. .D-po.cc, tiZiSlum l »*g£ 


"Iich the Special Judge chose * ^ ,a, « »«-P,c^ie.y of pant of kate 

,an ' point in the eiidmcc ru< overtlkM ^ 5 S' P "' y Corrril ' (<5,> /«« ^ Sr 

Following the principles erunebtenTni % JTn? 4 ^HCPCPHYA r. MaH'BCHUNTFR BAijD■ 
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THE PRIVY COUNCIL DIGEST 


PRIVY COUNCIL—APPEAL—(CW,f.) 

Leave foMC«i/.) 

Grant or—(c.m/j.) 

- Privy CiUHfi/-/untJutin.lrJ WW II IV 

t. W-Ptoxn unJf—Mall,r »,* j„ rn.zax.r 

unitr (ktirttr 4 Sufnm, Cturt. 

In this case the appellant* ohtaired leave f„m ike 
Supreme Court of Bombay to appeal against aa order cl that 
court relating to the admission of Solicitor* and Aftorrey* 
and against the admission of the RopaAent a* an Atto»- 
nejr or solicitor of that coart. On the appeal .omi.g ,* to 
be heard, the Privy Council were of rpinion that it n.( 
being in the nature of a judgment or determination. it w* 
not an appealable fktimt within AtOoMr. Urt that 
under the general powers of the 3rd and 4th W'm IV. c. 41. 
and the teim> of the refe.cp.ce.it was competent to them 
to advise Her Majesty to grant the appellant, leave to ap¬ 
peal, which wav mb done «$U 

Morgan v.Lfech. (I84n 2 M I A 

3Moo.P. C. 368 - 2 Suth 128-1 Sar 215 

!- +M* Adawfut—Apprk.tioo to. fw leave to 

Item its decretal order— Rejection U that enan of. or 
ground of its having been presented oat of lime—Arpfra- 
twn to Privy Council for leave in ca*e of-Crant of leave 
on terms—(We whether 'he ca-r aa. ore in ahi-han 
appeal could be regularly brought Icf.ir Privy t coa.il 
KVHtCkwIUr h’»i r ht Pn,„.) KlRKI AND f. Mf>D»F 
PWONjEE. (1843 3 M. I. A. 220(228)s-l Sar 270 

'——S*Uir Cwt-J*n»i,<litH 4—CmdHiHH — Ord.r 
in Coin,H ,f 104 4.Ifni, l*.W-// ( v/. 

By the Order in Council of the lOh of April JNal. the 
Judder Courts are not to gvve leave to appeal »r.le« the 
Peblion ire presented within the tjn-e limited hy the Order. 
»nd on Ins the value of the matter in di.ouif in tech appeal 
amount to the «jm of l<«. IOOTO. at lead; importing, 
therefore, that leave to appeal i* to he jivrn in <ave» where 
tnepetmon is presental within the pretriled period. and the 
value of the matter in dbpuf- in ihe anneal anoints to the 
tpecilied wm 0 f r,. lOOOO f|67*i (Urd Jmtk, 
Tun,,,) Maharajah Simr«rnt'M»rit pov 
CUNESHniUNnEt. 'I860' 8 M. I. A 164 *- 

13 Moo P. C. 169 • 3 W. R. 14-1 Sntb 399 

1 Sar 741. 

rrST-* (oun Madras—Jnrislktiun under Oar- 
e /° IWOof—6 months from date of decree—Admi*»ico 
01 iPP* 1 ' after. (Lord Cifanl.) FAST INM V COMPANY 
►•SYEDALlY. (1827)7 M I. A. £55(565 6)- 

1 Sir 867. 
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uIZ2 m ', a,Imtfi{tr *fHvnt-E>f.ry 4-.if #«• 
•ion mod, a1t,>—D„r„ of Conti U,» firstly mitd tn 

-Ore* 4 Itortin,*,, of. 

b«»ve to appeal to privy Courcil given tndet dreams, 
tances, though the time limited by the Ihunbay Ourter 
ad expired. and the decree of the court below sanctioning 
* of real estate, the subject of H* wit. had best, 
acted on; the petitioner undertaking not to dis- 
J fb ,he P°»»oo or title of the purchasers of any part of 
!vL P T ,,r "to** ***• ,0 P'O «■>»lj for costs, and to 
*™e by any order the Privy Council might think fit to 
“^.touching t he mailers in dnpwte. (Leri Cronortk.) 
MaHOMIDCaZUM SHFRAZJE. /nr,. 

U852) 5 M. L A. 196=8 Moo. P. C 90-1 Sar. 416. 

LniiRS Patent (bombav>-Cl 40. 
r—^ to appeal ondar-Crant of-Dkcretico of 

iS?;, * /P * ,VY Council—Appeal-Bight of- 

tgg^ProtY ORDER-APPEAL FROV—IFTTTRS 

(Bombay.)' '(1923) £ 01 , a. 212 f2i8 9)= 
47 B. 724 (782). 

ajo 


PRIVY COUNCIL—APPEAL—(Car//) 

Legal Practitioner. 

T ****** separate-Counsel two for each set uf- 
bj—Repfies separate—Allowance of, owing t 0 
sOrllKt Of interest. S„ I.IGAI. FRACTllK>NlR-Pll|Vy 

Council appeal (1842) 3 m. i. a. 138 ( 152 ). 

« rimhut OJence-<onviciiun of-Ketn.,va| from 

rf* s '2 mdn, “ 0rdtr °f—Apps-lfrom-kightof. S„ 

ljnAL P*amTtONER - MiscoMiurr ^ Criminal 

^i < !fi < t V ' CnOKOr “ RjUOVU ‘ 1(011 ROLLON 
GROUND OF-pKCKtiINXGS tOR. 

(1899)261 A. 242'■ 22 A. 49. 

-Emioral p<Miiioaas-|lea not mi^l L-Smiml. 

as tn. Si, UCAL PRAClIllON’J R. 

_ (1923)511. A. 129 (138) = 46 A. 95. 

A, Ar//c bearing of appeal—(it.viicn ,,f authoritit. 

UG U PRACrmoMER—AmAt— 

tX PARTF HE 'RING OF. (1916) 411. A 30 (34) - 

44 C. 673. 

—Mrxondect—Punishment for-IXsnetion of CourU 
- a'_to-Ui(ffmmc with. S,t Legal PR.vni 

iiOh'LR—M isconduct—P uNisHMt m fok-Distre. 

imx of nc. 

Mi-.mduct sd-kcpc^ionof- Indian ( owitVpower 
of-WcAeru.- of-krhMtame a« to. S„ I.LC 'I. I'K.'t'- 
IITlUMJt—MnCONDUCl— Nl tRENSloy o». 

(1871) 14 M I. A. 267(288). 

*"7:—Saspem*ioru—O r «U r of-Appeal from 
—Spe.ial leave foe-Granl of—Application made after ex- 
ptiy of period of‘wpepdon. Sit LEGAL PRACITIIONEK 

—Misconduit—Suspension—Ordi r of. 

(1879)71. A 6-2 A. 511. 

-Respondents ,o ume interot-Appearance for. and 

engagement l^-Procedure in case of. S„ Ll CAL PKAC- 
iiiioner—Privy council Appeal 

(1872) 18 W R. 163. 

--Ni*pemioo of-Otder of-App.a| fropi—Special 

P arr,i " din « of f*l and within 
^..wficiKm of .own kkw-DowU as to tomclness of 
cowrt hek/W—(.rart of leave on gr«md of. S„ LEGAL 
PR ACTITIONIR—M l&t'ON DUCT—Nl^l’F NSION— ORDER 

»°R (1879 ) 71. A. 6 = 2 A 611. 

-Vakil-Admission to practise as agent of. St< 

Ucal Practitioner—Vakil 

(1888) 161. A. 163- 16 C. 636. 
Lloltation—Plea of. 

-Maintainability of. Stt UMITATION-PLFA OF. 

Lord* CcnualulODeri of the Tiearery-Dedslon* of. 

- JunUultm is c Cturt 4 Afftal frem. 

■ Memorials to the King in Council complaining of, and 
appealing agair.sr. a scheme for the distrilrution of part of 
the bewy taken in the war in the Trccan, which 
had been approved of by the Lords Commhsiorers of the 
Treasury, having been referred to a Committee of Council, 
they, without hearing the Memorialists upon the merits of 
tFeir cases, advised His Majesty to refer the consideration 
of them to the Lords Commissioners of the Treasury. 

StmUe, that the Privy Council win not exercise jurhdic- 
lion as a Court of Appeal from the decisions of the Lords 
Commbtieoers of the Treasury, as to grants by the Crown 
of property accruing to it by virtue of its prerogative. 
ARMY of THE Deccax. (1833)2 Kn»pp. 103= 

1 8*r. 21. 




Mtboaedio Law-Question of. 

'enturrmt imam of Injun Ccvrls (n-/nl, r f„. 
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THE PRIVY COUNCIL DIGEST 


PRIVY COUNCIL- APPEAL—<CW.) 

Mahomedan Law- Question of—(CVW.) 

Decision not to Ur interfered with oo any light 
p.«in<l*. (LnJ Kih'uUci.) MHONSHU. BlZULUL- 
KtHEI.M r. I.Ui lUtT OON NISS.». 

(1861; 8 M I. A 378 395) = 1W R 57 = 
lSuth. 445 = 1 Sar. 794. 
Merits substantial of. 

-Tevhnk.il objections no( allowed to 'lit out. St/ 

I'KIW council—appeal—Objection in-Techm 
CAL OBJECTION. (1836) 1 M I. A 175 (288 9). 

Minor. 

-1 ompiomk- of appeal affecting. Sit Pktvv lU IN¬ 
CH.—APPEAL—COM PROMISF. OF—Ml NOB. 

--Guardian'hiD of—& heme of—Decision of Indian 

(<Hjrt» av to—Interference with. Stt Hindi’ l.\w— 
Minor— flu armansmip OF-Scm or. 

fl871) 14 M I. A. 309 (329) 

--Mortgage dtid exuuted l«y-i aocdlatioo of. in wit 

of minor—Money advan.v.1 under mortgage-Rcstoration 

10 inotigjgee of—|‘iovi*k»n for-Dinretion of Court* below 
*' to—Inter ferenie with. Stt (OMR ACT— MI NOR— 
MORTGAGE DEED tXITUltD BY. 

(1903) 301 A. 114 (125) 30 C. 639 (549). 

-Next friend^ authority to we on behalf of-Objec- 

tiun to—Maintainability for first tin* of. Stt C. P. C. OF 
I908. S. 09—Minor. (1883»111. A. 26 (27 8 )-- 

10 C 626(634) 

Mortgage 

' ' "oditional v.k— Mortgage not being a mortgage 

by— Pica of. Stt Mortgage-! ondiiionu. sul- 
MOR1CAGE BY-h.KOt MORTGUE NOl BEING A. 

(1928)55M L J 292(295). 

-Equitable mortgage—proof of-ltebionof Indian 

t ourti as to-Intcifcienre with. Stt MOR1GAGE-Eotl 
TABLE MOR1G\GF—PROOF OF. 

Nawab of Surat Act XVIII of 1848. 
l)i‘tiibuti.fl of Nawab’s property by Governor of 
Uontlwy in ( ounc.l pursuant to—Pelition to Privy Council 
again*!—Maintainability. S// BOMBAY ACTS-Ka«‘AB 
«>» Surat Act XVIII of i848-I)i.vjribut!on. nr. 

(1854 ) 5 M. I. A. 499 (509). 
New point in-Permissibility 
Accounts—Commissioner for taking. 

Report of—Objection to. Stt ACCOUMS-COM- 
MISSIONER FOR TAKING-KEPORT OF. 

(1874)21. A. 34 

Accretion -Gradual accretion. 

-Question as to. St .MJ.t’YlON AND DILUTION- 

ACCKETION—GR (DUAL ACCRFTJON-QUFSTIf.N as to 
(1921) 491. A 67(73 4'-45 M. 207 (214). 
ALTERNATIVE CASE WHICH MIGHT HAVE BEEN. 

BUT WAS NOT, RAISED IN COURTS BELOW. 

“ -(5/r Jtmts W. CiMt.) SRLEMim DOSSEE r. 
KaNEF. LaLUNMONEE (1869) 12 M. I. A. 470 (475 6)= ' 

11 W. R. p. C. 27=2 B. L. R P. C. 64=2 Suth 199 = 

2 Sar. 43S 

--*' PRIVY council—Appeal—New poivt- 

I’ermdsibilitv—Mortgage— Mortgagee named in. 1 
(1870)13 M. I. A. 346(351 2). 

-- Stt PRIVY Cocncil-appeal-new POINT- 

PERMISSIBILITY—LEGITIMACY of plaintiff. 

“ s " p R"Y Colnql-appeal-new point- 

permissibility-possession—Decree uncondition. 

AL FOR. (1913) 401. A. 105 (111)= 35 A. 211 (2201). 


PRIVY COUNCIL—APPEAL—(Cfdi.) 

New point iD-PermissibiUty-(Cwy.) 
Appellate court—Point decided adversely by 
first court and not raised before. 

- Stt Jurisdiction plea of absence of-Privy 

Council appeal (1869) 13 M. I. A. 104 (108-9). 

- Stt succession Certificate act of i860. 

S. 3-Certificate under-absence of. 

(1873) 19 W. B. 315. 

-Vendor—Suit for lalance of purchase money and 

for damages for buyer's refusal to take delivery of bad ua 
under ccetract— Purchaser alleging breach by vender and 
claiming damages for fail-ire to deliver balance of goods 
under contract—Adnskibility of purchaser's daim fw 
damages as teant/x-dam m stl-tf- Point as to. (Sir 
Walftr Pkilhmtrt.) PIERCE LESLIE V. GlWAH 
CHETIUR. (1917) 461. C. 576 = 22 0. W.N. 281 

- {UJ Samatr.) KALYAN DaS r. MAQBITL 

AHMAD. (1918) 40 A. 497(602)= 

22 C W N 866 = 16 A. L J. 693 - 6 P. L W. 159“ 
28 C. L. J 181 -8L.W. 179»(1918> M W.N.535= 
24 M. L T . 110 = 20 Bom LB. 864-4610.641- 

35 M. L. J. 189. 

award under punchayat Regulation VII of 
1827—Finality of. 

-Objection to want of. Stt BOMBAY REGULATIONS 

-PI NCH WAT REGULATION VII OF 1827—AWARD 
UNDER. (1855) 6 M. LA. 134 (163) 

Bombay Punchayat Regulation VII of 1827- 

AWaRD UNDER-FINALITY OF. 

-Objection to want of. S't BOMBAY REGULATIONS 

-Punchayat Regulation VII of 1827— award 

UNDER. (1855) 6 MI. A. 134 UW 

BURMESE BUDDHIST LAW-WlFE-MAlNTD'AHCt 

-Suit against husband for-Divottt by Conduct- 

Plea by husband of. Stt BURMESE BUDDHIST LaJ- 
WIFE-M.AINTENANCF. (1884) 141. A. 109(1»)“ 

10 0. 777 (785) 

C. P. <\ OF 1908. A). 21. K. 32-EXECUTION OF DEC*B 
UNDER. 

-Application for-Objection to. on groundI *{£ 

to give opportunity to obey decree, irt C. P. C. OF I 

o. 21. R 32 —Execution of decree under-A" u ‘ 
cation for-Objection to. etc. . _ 

(1894)21 1. A. 89 (92)=210W- 
COMPAMES ACT VIII OF I9l3. S. 155—SCHE3IK 

-Plea that a scheme is not a -Courts below J* 00 * 

iog on footing that scheme was one under S. W- 
COMPANIES ACT OF l9|3. S. 153-SCHEME WI>^ 
PLLA.F7C. A I.B.1929P.C 

CUSTOM. , 

-Ghat wall lands—Alienability of-Local custom^; 

Stt Privy Council—Appeal—New point-pw^ 
BIUTT-GHATWAU LANDS. (1923) 51I A. 37 

-Plea of—Averment and proof of precise 

up—Absence of—Plea not permitted. 

LAJVANT1 S.AFA CHAND. . _ . 

(1924) 511. A. 171 (lTSMlfttf, 

(1924)M. W. N. 442 = 20 L. W. 10= 2P-*-*?!,, 
26 Bom. L. B. 1117=28 C. W.N.960 = 6P-L;^ 
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THE PRIVY COUNCIL DIGEST 


PRIVY COUNCIL—APPEAL-^,*./.) 

New point in—Permissibility—(C*. 

Deed—Nature and e» fect of. 

;-* 10-InveMig.nini of ta.|* n««x.jrv. 

Hindu Law — Religious tND»wMiKr-MuiT— 
mohunt of—office or — Df.fd rv rucmng 

MOHUNr, ETC. ( 1929 ) 57 M l J. 771 

Defence—False defence set up in courts 
below. 

——-IWencetn* likely 10 k birred by m imSi.j/j no1 
(Med—Ratting of. in Privy («*ncil apf*a|. (.V;, II’. 
Ctlnl,) SREEMinv I)OSMF r. K V.VFF I VlJNMONH. 
(1869) 12 MIA 470 f4761 r 11 W R P C 27 
2 B L R P C 64 2 S th 199 2Sar. 453 

Document—construction. 

<M>lkm of. See Privy COUNCIL-APPEAL-Xl» 
POINT IN-rEKMI>S|Bimv-l »U-r\MN| Of-lRXT- 

Um - (1952) 32M.LT. 25 (PC) 

Ejectment Suit-Decree conditional on 

PAYMENT OF RINHIXG Miff. 

Claim (0 -AIIowjp.t «>f. See Possession—U\. 

CONDITIONAL DTCRII TOR. (1913' 40 I A 105(111) = 

35 A. 211 (220 1). 

Estoppel-Feeding cram nv-nonwxi of- 

APPI.lt ARII.I1 \. 

Ww w l>i<h «a* no< pieKnlnl (...uuG It»i 
■Mch could have ken ratal .nder the fu.no! am I 

which was railed in app.lUM.’ot—P14M alwitd * I* 

j a . , but no * d '<ks-J by Piity Cicmil—kemituf la* fo* 
rialon lhai point alone. (ZWMawfcr.)TH iKMUBI 
L\L. (1920) 471 A. 239 48 C. If21) 
25C.W.N.49 32C L J. 479- 13L W 161 
(1920) M W N. 691-28 M L.T.224- 
18 A LJ 1071-2 PL T 101- 
22 Bom L. R 1319-571. C 465 - 39 M. L J 243 
Execution proceeding-order ik-.\ppeal from. 

~-Righl of—Objc-i.n lu. See CP.C OF I OCR 
o. e/—E xecution prooffkim.—order in-Appeal 

FROM—Rich) 0»—OBJECTION T». 

(1891) 211. A 71 (80)-17 M. 313 (354 5). 

Facis—Investigation or, nicecap v. 

Bengal Kegui ations-Ket.uution XIV 
of iw3-Revf,nue-arrfarof-Sai.f for. 

(1837) 1 M IA 383(409). 
"“■"-WiV Jama ir. O/u/e.) Kooi R Cool vn SiNCIl 
*' Eao Kurun Singh. 

(1871) 14 M. I. A. 176(194 5)-10 B LR I» 
2Sutb.474 = 2Sar.722. 
T - P- ACT. S. 53—FRAUDULENT 1RANSFI R- 
PLfA OF-p. C. APPEAL. ( 1917) 34 M. L J. 07 ( 100). 
~~77~ s " Hindu Law-Widow-accumulationsof 

ToVn Rn,0N T0 HUSBAND’S ISTvTE OR ABSOLUTE 
r "UrERTV OF W|DOVV-QUFSTION AS TO. 

(1918) 46 LA. 64 (701)- 42 M. 581 (588 9J. 

Athnun.) SaCHINDRA N.ITH ROY r. 

Ma «araj Bahadur. (1921)481.A. 335 (317 8J- 
49C.203 (2178)*L B 3P C. 174- 
A IB 1922 P C. 187 - 30 MI»T. 96 = 

2fl n n. „ 24 Bom L B - 669 U922) M. W. N. 338 = 

* C W - N. 859 = 4 U. P. L B. P. C. 57 = 741. C- 360. 
Hindu Law-ishfritance-Ligitiv'Cy 
BROTHERS. (1802) 191. A 179 (183)- 

16 M 503 (610-1). 

Privy Council—appeal—New pojst- 

r *R-BSIBlLlTY—FACTS AND U*. ETC. 
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PRIVY COUNCIL-APPEAL- (CentJ.) 

New point in-Peimissiblllty- (CcntJ.) 

F.VCTS—INVESTIGATION Of. XICESSAKV—((««/«A) 

-Pnivv councii.-appf.vi.-Nfvv ioint- 

fERMlSSIMUir-OHAIWAU I ANUS. 

<1923)511 A 37 (59 60; 3 Pat. 183. 
—HINDU UW-RHJGIOUS ENIKHVMKNT- 
Murr-MOHUII of-officf of—Died by rfigninc. 
MC (1929) 57 M L J. 771. 

-—*r Privy rottNCTi.-Apfrvi.-Mw point- 

PE R Ml SS| B| l II y— L\W—put NT OF-h'PF POINT OF 
lJMIl AIION—Pl.t \ 


of—Privy iiiuniti. 


-.'V, 

APPEAL 

FVCTS AM) LAM APPIIfAW E TOTHM1- 
INVFSTIGaTION ok. KHTF&ARV. 
-—Fsr*'t< healing of Appeal. (,C„ /.j,) 

Lal.a S»m Ram r-. Kanhviyv |_ai. 

,, r J , 1 ?) 3 ! 40 1 A 74 <185 6) - 35 A 227 (237 8) - 
17 C W N 605 = 11 A L J. 359 -13 M. L T 437- 
W N 470= 17 C.L J. 488- 
13 Bern L R 489* 19 1 C 291 - 25 M. L J. 131. 

Fraud. 

- IVa of. tot PRAtllCF—F k.M D—IT l.\ 

Privy louncii. appf vi. 

FPAUDUinn IRANMFR. 
a ,4. tor TRANst fr of Pr p» k 1 v A< |, Ji. 53 

-FR At DUI EM 1R ANSF IR- Pl.F V OF-PRiv > COUNf || 

(1917) 34 M L J. 97 (100) 
ohatwali lands—Alienability of. 
——Ural tni/tm tf—(Kitilitn as la. 

At the lati Ujgc ol ibe »igum«,i the lopuulcnl'. ioun- 
»d ratal ibe tonintMi that Hamit.., h in anrcaw locally 
ia Khaialpai. and ihat. 1, a ntll e-iaUi^-d local cuMom 
nom al«aj» icctfoi-ctl. Khaukpu. ghalnali lamU aie 
l!* 01 '* , l* P-« Kdrlj a* ..(local cuvlon. 

Tbe.r might neU have trfu.,ii lorntcrlain thi» 

ccnt«'i«.. hn it involve important con-ide.aliont of fad 
*>»rl»o(U«. and il had not ken (ktertnined or rvm 
dtawetl in the Court* in India II «*«. hoimcr. >a id lo 
rtol ona*crR*o4 d«nta* of long landing, and ikir tad 
•hip*. kAh to appear lovaM any doolx up-m-h auttai- 
li« by rrfnsng lo lair aucont «f tkm ,,n lk gumml ..f a 
rule of procedure, hareddcimired, under lk circuimlaitco. 
lo deal shortly nilb Ibis cooleniion. (UJ S«mmr.) 
NARAYAN SlNCH ?. MRANJ.AN CH.AKR.AVARI HI 

0923)511. A. 37 (59 60) ■■•3 Pat. 183- 
A. I R 1924 P C. 6 28 C. W. N. 361 ■ 

34 M LT. 27-6 Pat L T.171-79 I. C. 826. 
Hurship OF Pl.AINTIFr-PROOF of—Diftcifxcv in. 

N<N aBoned. (Mr. JnUut COLLECTOR OF 

KAIRA ». MOPEF PFSTON jFE 

(1838) 2 M. I. A. 37(612)-3 Moo. P. C. 68- 

1 8ar. 216. 

Hindu Joint family. 

I-Father—Deme a-ainst-Sale in eaecolta of- 

InleteM pa*s.ng under-QoelK* as lo. Str HlNTU LAW 

-Joint Family Fathfr— Decree /cainst-Exe 

CUTION OF-SALE IN-INTTREST PASSING UNDFR- 
QUESTION AS TO-PRIVY COUNCIL APPEAL. 

(1917) 34 M.LJ. 97(101.2) 


1 Y-r ACTS AND uw, ITC. ,-aarager anmst-Bindirg nai u .. ^ ^ 

-(IMS) 40 L A. 74 (85-6)-35 A- 227 (238 9). other nesben-QoeKjoc as to. See Hindu Uw-J oint 


THE PRIVY COUNCIL DIGEST 


PRIVY COUNCIL—APPEAL-! Lexis.) 

New point in-Permi‘slbility-(C<W.) 

Hindu Join r Fimii.y— (Cmtd.) 

Family - Manager - Decree against - Binding 
NATURE OF. HC. 

(1927; 511. A 122 (125) = 51 B. 450. 

-Manapr—Mcetgagr by-Suit io afoot—Personal 

decree again*! mana-rr in-CLiim lo. Stt HINDU Law- 

Joint Family-Man uer-Mortgace by—Suit to 
tNiORi’E-P ersonai decree. etc. 

i 1925 »47 A 459 

Hindi Lyw—Inhekiiano:—Uty or. 

-Point on. peculiar and unfamiliar and varying with 

thccxMcnf |he om.cm.il. Stt Hindu Lvw— 

Inherit yngf.—i \\\ o»—P oint on peculiar and 
Kir. (18921191 A 179 (183) = 15 M 503 (511). 
Hindi i.uv-keursioner remoie-Widow. 

- Adoption by—Suit to 'cl a*idc-Maintainability of. 

•Hi ground nf conduct of neater reversioners predodine ihem 
from suing—Pin of. Stt HINDU I-YW-REVERSIONER 

-Remote reversk.ner-Widow-adottion by- 

suit TO SET ASIDE-N'EARER REVERSIONER?. 

(1880)8 I. A 14 (23) = 6 C. 764(773). 

Hindu Widow—accu mu laiioxs of. 

-Accretion to hj.hand'? Mate of al»okte prcjjrtty of 

widow—Question a? to. Stt HINDU L\W—WIDOW - 
ACCUMIT.ATIONS OE-ACCRETION TO HUSBAND'S 
ESTATE OR ABSOLUTE PROPERTY OF WIDOH- 
QVBTI0.N ism (1918) 461. A. 64 (701)- 

42 M. 581 ‘588 9) 

INHERITANCE-LEGITIMACY OE PLAINTIFF. 

-Claim to inheritance land in (owl* trio* «- 

Illegitimacy of plaintiff-Claim in Privy Council appeal on 
lia»i» of. Stt Under this mb head LEGITIMACY OE 
PLAINTIFF. 

ISSUES FRAMED—Point which COULD HAVEBEES 
RAISED UNDER. 

-Point not printed ti.tuitts below, though raitd in 

appellant?can-in Privy Council. Stt PRIVY COUNCIL- 

APPEAL—New POINT in—Permissibility—Lstoitfl 
(1920)471 A. 239-48 Cl (21). 
Jains—inheritance—Custom of. 

--Applicability of—«ea of-AppIkabilHy of Mink- 

shara—Admission in court. Wow 0 f. Stt JaiNS-Law 

applicable to—Hindu Lyw — Custom—inherit 
ANCE. (1878; 61 A. 15 (30)=4 C. 744 (751 2). 

Jurisdiction. 

-1. .eguUr emcHe of-Plea of. Stt JURISDICTION. 

" 1 lea ol al ^ rlK, ‘of- Stt Jurisdiction—Pley of 

ABSENCE OF-PRIVY COUNCIL APPEAL. 

I.AKHIKAJ UNDS-REVENUE-ASSESSMENT TO. 

— —Government's right to-Limitaiion-Bar of-Plea 
of. Jrt I. YKHIRAJ LANDS-REVENUE -ASSESSMENT TO 
-GOVERNMENT’S RIGHT OF. 

(1819 50) 4 M. I. A. 466(509 10). 

Land tenure-Indian land tenure. 

- Ci'Mf/i. j/tJ <fnti/i,n ef. 

TiSkl 5 .? S'*! •\ ppca| - wf - e,htt '« be 'he Home of 
Urds or (hi* Hoard-have long established it for themselves 
as a principle of mxlwn and prudence that they should be 

'.IT en '"', ai " in 8 an ir & mm «hich has no, teen 
riTfcfc * C0UI ,? b<l0W: and if ,hb be true as a general 

“ 1 ly ,,ue * hfn ,be to be Sided 
.concerns the diversj&ed and complicated -Indian law as to 


1 PRIVY COUNCIL— APPEAL— (CV«d.) 

New point in-Pennissibility-(C«tf.) 

Land Tenure-Indian land tenure—(C« rf.) 

tenure of land (107). {herd Pkillimrrt) SECRETARY 

of state for India r. Raja jvon PrashadSinch 
Deo Bahadur. ( 1926) 531. A. 100 = 63 0.633= 
30 C. W. N. 745=24 A. L.J. 761= 
A I.R. 1926 P. C. 41=9410.974 

Last moment-point not suggested till 

-Not entertained. (Ltd Stuli) SECRETARY OF 

State for India r. Girijabai. 

(1927) 54IA. 359 (367-8)=5l B. W7= 
39 M L T. 463 = 29 Btm. L R 1503= 46 Cl J. 429* 
AIR 1927 P.C. 238=63 Ml J. 431. 

Law—point of. 

-Av UH.nt—Ctn tlmttun tf-FaiU tdmilltJ if 

frntd—Print uf*n. 

Wten a question of law is raised for the first timeia» 
coort of last reort, upon the construction of a dconot. 
or upon facts ether admitted or proved beyond ccetro 
versy. it i, not only competent, but expedient, in the it* 
rcM> of >»tke. to entertain the plea. This is based ip» 
the general principle upon which a tribunal of Iasi rtf* 
«erci*cs i n the public interest the jurisdiction corfetitd 
upon it 435-6). (Ur4 Alkmun) YORKSHIRE INSVIUKCl 
Co.. Lti>. r. Thomas Braine. 

(1922)32 M.LT.26(P.O) 
-Fails—point depending upon. Stt PRIVY C0UN- 
cil—appeal—New point in—Permissibility—Law 

—point of- Puri: point of law-Facts. 

(1927)541. A 122(125)=61BW 

-Iw> framed—Important point whkh could bare 

been raised under, but whkh was not presented toe** 
beb«. Stt Privy Council-Appfal-New point- 
Permissibility—Estoppel—Feeding grant by. 

(1920)471 A. 239 = 48 0.1(0 

- MiHtkt in. 

"'hm parties before their Lordships allege that a 
take has been made in point of law. if they hare not r«* 
lhat question in the court below, although 
open to them lo raise it before the Privy CModl.Jvr 
bwdthijK ought to be very certain, indeed, that the JW 
really hav made the mistake imputed lo him, 
deebioo in fact is attributable to such mistake (IW • r 
halyvan Singh r. Maharajah mohfshur 

(1871) 9 B L R. P C. 160-16W-B P-U ® 

2Sar. 683=2SQtb 

-Pleadings-Facts staled in—Point raised ^ 

not argued below- Raising of. permissible in c*** 0 ,?^ 
—Rule precise for such cases cannot be laid down- \ 
Hfihnft) CaJAPATI RaDHIKA 9. VaSUDEVA^'. 
SinGaro. (1892) 19 

15 M. 503 (510lM Sat ^ 

-- Pnrt fr,nt „/ law-. Paul d(ftnJin[ 1 

ditlintUtm. j 

Nobody i* ever precluded from raising a JJjjL, 
law. except where there are some tfber ““"“vjw 
whkh would make it unfair that he should rat* *• ^ 
the pdnt is not a pure point of law anddfp®®^ 
largely upon the facts, it cannot be pemdttj toW/.k). 
for the first time in an appeal lo the Privy Cobbcui 
(Urd Pkillincrt., llNGANGOWDA V. PaS-ANGO • 
(1927)64 I A 122 = 51 B-450=25ALJ* a 
4 0.W N. 424 = 101IC. 44=31 C^W-R - 0 0 
25 LW. 789 = 29 Bom. L. B. 

8 PH.LT. 
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PBIVY COUNCIL—APPEAL—(C«/if.) 

New point ln-Permlsstbillty-<CVW.) 

Law-point of-(Cm*/) 

Pure pei nl et /a:~—PermiinH/itr ef—ftnl 
eeptien. , 

Tbere may have teen occasions when the HvuJ have ! 
enlextamed an argument on a pure question of U*\aHkw-h 
a has not been presented in the lower Court,. »Wn all t« 
lacts on which the contention depended had been definitely 
ascertained, but the objection to doing so in the parent 
case goes very deep. 

The appellant, me plaintiff in the soil, raise I f.., the fi* 
lime before the Privy Council the content mi that an a,*v. 
meat under the Madras Encroachment Act of 1<W5 wa, 
leviable only on the actuil occupmt of the land encroached 
°fwn, and could not be levied upon a person in the potion 
Ofthe appellant, Wa., a k>»or who had granted lea*. of 
he land under the few tie belief that it formed an aevre 
ion to his Mate. That contention was nut put forward in 
the Courts below. On the other hand, the whole contra*™ 
between the appeUni and hi, ptudl tU io i , n interest on ike 
rl ind Covttnme « « 'he "'he' which had p.r 
™ ,he * ,0 ( al '"PO-lion of the penal ailment pro 
«*ded upon the admission or taut a«e.two. of the 
appellant that he was in 
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PRIVY COUNCIL—APPEAL—(C*>W.) 

New point ia-PeraUsibllity-ff^) 

Ls:r.AL representative—Personal decree against. 

Obj«iion to. See I.eCaI. REPRESENTATIVE— 
0 Et ree against—personal deckel 

(1835) 5 W. R P C. 98. 
LEGAL THEORY NOT PRESENTED TO COURTS BEIAW. 

“ f*" I* m l * h had prev iously reted his 

ca^'Kamaf facts mev^ent wilh-Theory resting on. 
Ufj UMumu.) GaJapatI KaDHIKa r. V.lSUDEVA 
Santa SINCaro. (1892) 19 I. A. 179 (183)= 

15 M 503)5101) 6 Sar 218. 


LEGITIMACY 01 PUINTIIE-CI.AIXI IN foi klS BELOW 

or. 

-°* *»**-** in Privy Council 

appeal of. HINDU Law-! FGITixi.acy-BruiHERS- 
LKCITIUaCY OE. (1892) 19 I A 179(182)- 

16 M. 503(6101/. 

- , K !!^r T ,NH f">'NCr-KlGHT OF. 

(1907) 351. A 41 (47) a 35 c. 232 (242). 


-hea of. 


LIXIITATION. 

See 1JXIITATI0V-Pl.l t OF-PRIVY 


^ al1 ,•»««» 'hat he took "njwT'lii^l"^ C ° lNm ' rrEU 

tub uJL ‘^?' ns ltie Ml i 0n o( w " °* n w Limitation act of 1850. s. 5 -Purciusfr mo 

, 'r,“ ,,ho1 '' 

IW Opportunity of considering upen whom the notice of U ' ,,T ' 1I0X Arr 01 «*». S. 5- 

"2** " h “h they ultimately *nt to the appellant ? FOR tALUE WITHOUT NOTICE—Pl.EA OF. 

ahould have been given, ami upon whom ihe penal a**,*. U874) 21. A. 48 (55 6). 

*** should have been levied. MahOHEDan Liw-Iij tCinxiATE SON not ACKNOW- 

'hat it was too late for the Board to entertain the U0GrD n f '™ER-Pir A OF. 

wntention pul fo'.ajrt (68.9). Sn/veun.) Maha -- Patemrty itself disputed in pleading, and in court. 

Secretary of State for Wo *- Mamomidan Law-legitimacy-Iiuci 

INDIA IN COUNCIL (19-26) 63 I. A 64 49 M. 249 T,V,AIF * NOT ACKNOWLEDGED IV FATHER-PLEA 
43c. L J. 378-94 1. C. 601 --28 Bom L B 865- IN Priaa COUNCIL appeal of. (1872' 1R W R koi 


43 0. L. J. 378 - 941 . C. 601 - 28 Bom LB 865- 
24 L. W. 9 "(1926) M. W. N. 689- 
A. I. B. 1926 P. C. 18 50 M. L. J. 391 (395) 


Lease-rent due under. 


Apportionment of, on ground of deficiency in ertent 
'Uwes right of-Har of, by reason of tes*«’» knowledge 
of defect in title at lime of liking lease-Plea of. See 
‘-MSR-RENT DUE UNDER-APPORTIONXIENT of. etc 
“•LESSEE'S KNOWLEDGE OF. ETC. 

flAAit .. ■ . .... 


in Privy Council appeal of. (1872' 18 W. B 523 

Maintenance—Suit for. 

belt apart from—Maintainability- Objection to. See 

Mahoxiedan Law- Maintenance -Suit for- 

AGREEXILNT, ETC. (1883; 101. A. 45 (47)= 

9C. 945(949 61.) 

M.AUKANA IF NOT IXIMOUARLF. PROPERTY. 


. J nl tile. 

I KNOWLEDGE OF. ETC. The point as to tbe malikana not hrin* j__ 

(1894) 211. A. 118(127) = 21C. 1005(1017). property was not taken in either of tbe courts* below anri 
- - of the «urts below treated the malikana as im'move. 

able. In these circumstances, the defendant (who took the 
ob/ecDon that the mahkana was not immoveable property) 
t*x being wukng that there should be any remand ofthe 
case for father evidence, their Lordship, are of opinion 


Leave to appeal granted by court below- 
Order of. 


“Feint nei i net tied in 


• net me tuned m. __ f(S . ~ inc 

In 1 nth 1 . . . case for further evidence, their Lordship, are of ooininn 

a £L S 0 a . m<if hy"* “««« °( 'ha* the point b not open. {JLtri Tmtlt,.) MT. JaCGO 

'hf LLlLi £5*’ H ' gh C<Wrt ' 00 'hat B*l ' UtS-AVa LaL (1929) 30 L. W. 60 (66 ?) " 

'he ^ W. \ nrT Ved "f f* i,y ^ R*- 'W8-5 0 out of 27 A L J. 716 = 33 0 W. N. 809 - 561. A. 267 — 

aum of R», 3,000 secured by the mortea«. and inp*» r. m - >si d— . „ 

me ITrirlin.. j . .... . . . 


Ihi'? ,he "***• ** 10 P “ L * 527 -- 31 Boo. L.‘ B. 891 

* nvsrtgage to stand only for the said sum of Rs. I.W8 50. 6 O. W. N. 589 «50 C. L. J. 52 = 1171 C 4M - 

61A ,35 iraM w N 7M - aie 6 ^," 

* »k. te’tsssr^z 

ss *s? sa. m?s,^Yw ouK ' sou " , ■ ,1 “ 1 ’ 81 * 


i o , „ ww a. an ii . . _ 

»0 P W L k W c O 2 < 28 ^ 16 A-1- J - 246 - 23 M. L. T. 228= 
{191 rx i I* J- 363-20 Bom. LB. 524 - 

W8) H. W. K. 446-44 L 0. WO-34 M. L. J. 291. 


- -- Ul- 

(1881) 81. A. 197(208 9)= 
„ 8C. 178(191-2.) 

Minor—next frilsd of—authority to sue of. 
— -Objection la See C. P. C. OF 1908 «: 
MINOR. (1883) 11L A. 26 (27-8)=10 C. '626 (ST), 
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PRIVY COUNCIL -APPEAL-<CrW.) PRIVY COUNCIL-APPEAL-(^.) 

New point in - PeimissibiljtjMC'.W.) New point in-PctmissibiUty -(C<nti.) 

MORTGAGE. 1*1 -F-A M NGS—(CW/) 

- M"itgigrvl propertv-fcwv.ab.o >aleof-k»erxati<» -- I *f«-Co 0 iu klow-P..int not raised in. Set 

of mortgager’' <luim un.^r p . .leaned oo same CuUSC,L - P* LADINGS - ISSUES - COURTS 

mor i nape -Sale with— Oi>jesii<«n In nwxtgaaur to. \Uti BlL0 " (1875) 23 W.R. 412. 

HMmh.) I) 1 'IHVIIsilw VKDAS JAGJIV.INUAS. -I^-Evideixt-Poini not raised in. Set PRIVY 


moil page-Sale with—Object** In mortgagor to. (fyri BlL0W - (1875)23 W.R. 412. 

I) IMHVII'Htt \KD.\S J.vGJl VANDAS. -L'uc'-Evidcnte-Poini not raised in. Set Privy 

<1891)181 A 22 26)-15 B 222 = 6Sir. 10. COlM IL-.\mvL-l'LKAI>|NGS-IS^ES-EviDENCE. 

-Mint gager named in deed of—Rea] mortgagee be- (1898) 3 C. W.N.249. 

cauv: he him- if .IvaiKcd Money— plea in court, below of -K^-IVnot no; raided in. Set Privy COUNCIL 

-Privy Council . 1 p 5 r. 1 I—Plea in. that, though money wa» —APPEAL—PlAADISGS—ISSUES— POINT NOT RAISED 
advanced by another. transact™ «. I 7 wayo. gift.- ,N (1905)321 A. 203 212)=27 A. 634 (650). 
proviMOA for mortgage named in dte<l. Set MORTGAGE POINT OF FAR—REACHING IMPORTANCE 

-Mortgagee named in deed OF-kra mort _. „• ,..., . , .... 

GaGFEFTC 1870' 13M I A 34GA512 ^ point whkh Miggotcdconwderaiioftj of fu-rti- 

GAGEEHt. 18|0. 13 M 1 - A. JIG .351 2 ). t h, a g i mp(J ,«ince «as not allowed to krabed kforetk 

-KedemplMi ikviet in-Moi;gage created by—ke Privy Cuuikil kr the first tine on the ground that «®<b 

ilemption mi foot of-Suit for-KeJemptiuo of oiiginal a point the Board would doiir to have the knc 6 t of tbe 

_ ....11 <*i >• . ■ i .1. i ■> 11 i ni 1 .Jt 


mortgage uxll — Claim in Privy Council appeal of. Set I 


of the Courts in India- (Leri BlmAt'fl) 


MuKIGAGE-kEDEtimON- St 11 FOR—DEGREE IN- JOVDUKGA DASI r. S.AKOJI RaNJAN SlNHA. 


Mortgage ckeaihi by. 

(1886) 131 A 66 69 70)-10 B 161(467 8) 

- Subsequent mortgagee— Suit in enforce hb mortgage 

by— Bar of. by omission to enforce his right in wit on poor 
mortgage-I'ka of. See MORTGAGE—PRIOR AND SUBSE 


11929) 33 C W.N 1117- 30 L W.4N* 
50C. L J.481 A IB 1929 PC.211* 
1201. C. 53 32 Boo. L R 12 - 57 M. L. J. 794 (Kfl) 

Point not takes or discussfii in courts buoy. 
-aca Hussain kiun bahadoor v. mt. Janu 


OUENT mortgages—Subsequent mortgagee-suit begum. (1872)8M. J 1I9-R & Ji No. I6(0alh). 


TO ENFORCE HIS MORTGAGE BY-BAR OF. ETC 


11903)3,1 A 57 »C-k(8» 


- Sub'cvjm.nt nxutgaget— Suit to enforce hi, mortgage ( 1872) Sup. I A 131' 134)»11 B L B 391* 

l>y—Prior mortgage impleaded m-Kedemption of prior 19 W. R 12*3 Sar 217-3Soth *M 

mortgage-No prayer in pilin' for-Drcret dirtet.ng ,a!e- (ImlCMn.) MaHOMED NaSEIM r. MaHOMIP 

of moitgagcd property and .ointment .4 puuhaie mcmey- Abhw (1907) 10 Boo L- R 126' 12 C. W. N. 345* 


Propriety of ObjMi ,n Mok m:\oe-Pkiuk IKD 7 c L J. 215 lfo’cT26-3M L I 1M C 
SUBSEQUENT MORTGAGES—SUBSEQUENT MORTGAGEE jg jj J, J. 133(149) 

-«*' JIT Singh r. MihamJ 

GICIMTC amaiLMm*. S|NCH <»ii)VA.e7-ioM.M.«>* 

18 C. 164 .119 80, , 6 c w N 122 - (1912)M-W.N. 

-Suit to enforce—Per-.ml decree in-CUim to. See 15 C. I* J 78 = 24 Bom L- R 30 »131 C.»' 

MORTIAGE-SUIT TO F.NFORCF.-PERSONAL DECREl- (/sriSLu,) S.AHl’ RAM KfNVYAR: MaHORI® 

IN. (1921)481.A 127(131) 18C 509(5178). YaQUR (1924)20L W.82 29C.W.N <6 • 

- See HINDU Law—joint Family-Manager- A.I.B • 1924 PC. 123 - 26 Bom L.B 631* 

MORTGAGE BY-SUIT TO ENFORCE - PERSONAL n (1^ 

DECREE, ETC. (1925)47 A 459 80lC - 203,47M L1180 * 

OBJECTION WHICH MIGHT HAVE BEEN CURED IN l ^ ^ 

COURTSBELOW. ’ Itbnotcoonoantwith their Lorddript*p»cte 

-It IX a xafe maxim for a Court of appeal to be gom- 'wain upon the baring before them a point «hich 

ned by that an objection which, if taken, might have been in either of the coorts below or in the ca* p***® 
cured and which has not ken taken in the coart kknr JJ** the appeal. (W Bueimwtr.) IDRIS ' .JT 
shall not k taken in the court of appeal f’42). (Ltri JANE SKINNER. (1918)661- C- 

Camfr//.) DHURM Das PaNDEY r. MUSSUMAT ShaMa 82 P. B. 1919*45 P. W. B 

SWNDARI DEBLJH^ (1843) 3 M. L A 2^= _ w<# UNDtR Pk(VV COUNCIL-APPEAL^ 

6 W. B. P.C. 43-1 Suth. 147=1 Sar. 271. ,n-Perm.ss, b .l.ty-PleadinGS. 

pleadings. Possession-Unconditional decree ro* 

Appellant’s case lodged in Privy Council-Point rah- - LUini in C<nni k* 0 * «o-D« ree 

ed in. but not prevented to courts klow. See Privy P J T mtnt of t^ing deks-Claim in Privy CcflnCll i;.^ 

Council-appeal- Pleadings-appei lants case ,0 - ^ Possession-Unconditional dec^s . 
SW- (1917) 32 M. L. J. 559 (564). (»M) 4° I- A. 105 (111)=35 A. 211 

-—Courts below-Point not raised in. or inconsistew PURDANaSHIN. - 

PR,VY Coi ' NCn -APPFAL-Plea of. *r PurdanashiN-PLEA OF-W” 

Pleadings-Colrts below. Coincil appeal. (1916) 411.0- 961 

-—-Facto statfcl in-Law y^nt rabed by. but not argu- REGISTRaTION-VaUDIH OF. 

edbetow-. See PRIVY COUNCII-APPEAL-NEW point _ae ,n O, RrrKTRAnON-VAlH^ 

fR S i9 uimSSSi) 0f - QUESnos 
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PRIVY COUNCIL-APPEAL— 

New point in-PdrmiaiibiUty-<CW*) 

Religious Endowment—Shkbait of-Officeof- 

DEED RELATING TO—NATURE .UCDMIkCrOF. 

■ Plel “ to—InveMigation of facto necessary. See 
Hindu Law - religious Endowment- Muit- 
Mohuntof-Ofeiceof-Defd by reigning, nc. 

(1929; 57 M L J. 771. 

Root ok case. 

“ Point going to, and apparent on fact of record. See 
BENGAL RECULATIONS-PllNI TaLUQS RlGlHHON 

Viii of 1819—notice of sale under-Deuct ix 
(1892) 191. A. 191 (195) -20 C. 86 ,92) 
Set-off. 

■—Qutotion of—Issee not raised or even app&d for on 
SuQ. P. C. OF 1908—0. 8. K. 6-SrT-OFF—OUMtu.v 

or. '1886)131 A 18 - 13 C 121 v 135). 

Stamp act ii or ikw-s. 7. 

--Pro»i»*oni of-Contrasenlion of-Objtctioo to. St* 

Statute-Provisions of-Violation uf-objk 
TION TO. (1921) 521. A. 126 (128 9)- 62 C. 108 
Statute-provisions op-Violation or. 
“—Objection io. See Statute-Provisions of- 
Vioution of—Objection to-priyv council 
AND APPEAL (1891) 181. A 65 (58)-13 A 300 
(1921)62 I. A 126 (128 9) *52 C. 108 
Succession Certificate—absexcf. of. 

—-Objection lo. See SUCCESSION CERTIFICATE ACT 
OF 18(0—S. 3-CERTIFICATE UNDER-ABSENCE OF. 

(1873) 19 W B 315 

SUIT. 

--Maintainability of-Objecticn tv-Tender before 

wit—Absence of—Objection on ground of. Set SUIT— 

Maintainabiuty of-Objection to. 

(1870) 5 B L B 570 ( 676 7.) 
-—Right of—Objection to .See SUIT-KlGHT OF- 
onjEcnoN to—Privy Council apphl. 

SURCTY-BOND BV-PERSONAl. LlABU ITV UNDFR. 
-Existence of-QueMion * to. Set SURETY—BOND 

■v-Personai. Liability under-Existence or- 
Quention as to—Privy Council appeal 

(1919) 461. A. 228 = 42 A 168(164). 

Technical Objection. 

"— S« Suit-right of-obje.ction to-Privy 
Council appeal. 

~~~ Decision of Dial Court over ruling—Objection not 
l,kfn in appellate Court See SUCCESSION CERTIFICATE 
act of 18(0—s. 3 —Certificate under-absfncf 
0P - (1873) 19 W. B 316. 

Title inconsistent with that asserted in courts 

below. 

Mortgage-Mortgagee named in deed 
O r-REAL mortgagee, etc. 

(1870) 13 M I A. 316(3612) 
Trust-Existence and public character of. 
ADMITTED IN COURTS BELOW. 

-“--ZW in Privy Council of. 

Wbett. in a suit for the removal from office of a gtddi 
° r trustee of a wakf, the truvtee conducted hh a* 

J *7 Cowt * Wow on the footing that a wakf eroded and 
? Wu * Pttbiic "*W, held that he coukJ not for the 
in hb appeal to the Privy Council be allowed to 
<*>“ 'We was no wakf at all. or. that, if 
• *«W existed at all, It was not public but prime. {Lord 
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PRIVY COUNCIL-APPEAL— 

New point in—Pemissibllity-'c,*/,/.) 

Existence and pubmc chabactfr of. admit- 

TI.D IN Coukis BELOW—(r<W.) 

Sli:-.) Mussamat Hussain Km -..Sayiii nitr Hus 

«* tvT'iw 1 612 »*« l »sat 

2 f £, * 171 “ 32 C W N 769 - 29 Puni. L R no?.. 
28 L \S. 4*109 I. C. 52-A I. R 1928 P. C. 1C6- 

61 M. L. J. 692. 
Valuation o» property. 

^ Ww * *-«*<*■ 
SZ * "t"** llf P“P"«> - valuation— 

gs&w..f.w.ffir^,-v*s: 

28M LT. 119-18 ALJ 10J5 22 Boo. L R 1370* 
561. C. 606 39 M L J 196. 
Obiter dictum 

'*•' s “ Pun Council—A ppF\L-m 
Poinin I’nnut.vsiuy a (2) Hypothetical rights 

Objection* in 


■For* — Objection merely of-MainUinabHity- 
ncr! not to give way unre.e»arily to 


Tet-V./y of Privy Council not to gi.e way unre.osarilf «o 
*wh objMimf. (I Iff Ckintfll.r Km [it ft,*;.) Tjir 
MOK« DDL MS OF K tNRUNW \|>\ , T „ ( E N 1MI>AR OF 

Brahmins Of SOORPAL (1815,3 m I A. 383(392,- 
7W.R P C. 8*1 Suth 164-1 Sar 292. 
—TKWcalobjwio.-Merit* sulrfantial not allowed 

Bromfcm.) Mayor of the 

1 ITT OF LYONS r HON. E.tST INDIA L O. 

(1836 j 1 M I A 175 (288 9) -1 Moo. P. C 176 » 
•'< State. Tr. (N 8.) 617-1 Sar. 107. 
—Technical objection—PrrmiuiUKty for first time of. 
Set htlVVIOUNriL— APPEAL— NEW POINT IN-PFK- 

misswuty—technical objiction. 

Onus of Proof-Objection to. 
Uaiutakahtty «f. See ONUS OF Proof. 

Order In Council In 

- See PRIVY COUNCIL—APPEAL—Dlf RLE IN. 

Partie* to-Addition or substitution of. 
Appellant. 

T--Death of. afler appeal, and More Wring of peti- 

Ik* of appeal-Alutemen, of appeal by reason of-Roi- 
*xe of appeal by Legal rep.oentaiive allowed. (Lord 
JuUue Km t lt Brute). TROUP V. EAST INDIA COM- 
PANV. (1857) 7M.I.A 101 <117 9 )-4 W. B 111- 
1 Suth. 287-1 Sar 600. 
Iwdrency of-Rnivor of appeal .m-Failuie of 
Ofcul Awgnee of H.gh (ourt.o .ale Meps for. no ,. 
withMaad.Bg oppwtuaily afforded. Appeal dismissed in 
conMqoewce of. (Urd JuUee Km C kt (Jooroo. 
CHURN SFIN r. RaIMNaTH SPIN. WUROO- 

<1867) 7 M. I. A. 1 (4)-11 Moo. P. C. 76 »1 Sir. 686. 
-—iMolrwy of. appearing when appeal called on- 
Adj«rn«n! of appeal to enable Official Assignee of Coort 
Wow^ouke Mepv ,f«, advised—Re^ponde n i dirked , 0 
sene 0*ciaJ Assignee with notice of hie being a|lo«-d 
liberty to tale steps to revive appeal. {Lord JuUiu AW, 
Brute.) CrOROOCHl'RN SfITo. RaDaNaTH SF.n ' 

(1857) 7 MI. A l(23)= 11 Moo P a 76= 

18ar. 686. 

- L/fol 'efreuKlctnt of—Order of Court A,/™ 

tMrtng-OHeetiem to. ot hearing of Privy Count if a paJ 

Ob^cticr. not entertained, because objector, if y1\‘a 

been prejudiced by that order, should have moved' C o Hf 
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PRIVY C DUNCIL - APPEAL —(cW/.) 

Parties - VUitiJn or suastitution of-{CW.) 


.\IV 

ill \ CI — i 

IV ? < 

( <Il~ Itllgl* 


kl'.w I., di-lurgc il. </W /jiH'jjh.) H a BOO KaU 
I'kK'U* .YlKAIN MUS'WlvT KUWIBVM KOER. 

1 1851)5 M I. A 118 - 162 3i 1 Suth 225 1 Sir. 412 

- SniffituliM v/— Transmits:,* ef uteri /? 

—SuhritHfi''* <nt.r—H w itkJrj:.j! ef affral—p,i,iun 
en'uul affr/anl f.r—Saktiitnli *r /»,urc el—CemdUims. 

All« the >i l«> England of the record of a 

Privy Couiuil appeal. the appelant. 0. applied to the High 
Court for leave to withdraw the appul. Thrreupaa R, the 
widow of D. a ho did in January |«6, leaving aho ano¬ 
ther willow. the respondent. applied to the llijh CVwt 
asking to have her name. or that of her adopted son. .V. 
through her a- guardian. -viWituted in the -aid apoeal for 
that of 6’. ^ 

The appeal raindthe «ia..tMt whether /) had. ^ 
will, given to the petitioner, A.thcpuwrr «li h >he had 
parportcl to .xeui-e in a h-pting X. The execution of the 
will wm denied l»y the rep«.!ent by whom /Mud a son 
who survived him. kt that *on had since deceased. p ro - 
hate of the will, having Ixtn panted. «a> afterwards 
revoked. The petitioner rrpic-entnl that injury would be 
cau*d to the minor dmul.l tne appeal he di«imiinu«d 
HtH, that the petitioner ought to I* substituted fm the 
withdrawing appellant «v the term* that *he gave security 
to the Mtidacthm of Die High Coon for the co* already 
incuried. and undertook to al>i<le by >u,h order as might 
be made a* to the grneral coms. CaUR Mohin Ch vKik 
Hvrn :. TtK tsrSDEKI r>EBI. 0889) 17 c 693 o 

6 Sir. 504 

Kl>h»NM.M. 

-Atkliticev of-Defendants soogat in be made altenu. 

lively li.vbk—De.ree against one of-Appeal by him a«ain^ 
plaintiff only -ecking to make other .lefendant liaUe- 
Appkation l»y latter for leave to appear »ep.vrateh-l*ave 
given to him to appear and lodge a -eporate c*e. East 
India Company Robertson. 

(1859) 7 M I A 361 .363 4). 12 Moo P C 400- 
4W R. 10 I Suth 332 - j Sar. 652. 

- Million el, m kn 4*w atfutUen a ,/4 4 .. 

(nailing in* t>> Hit a treiuffi jl. 

In an ejectment suit brought again*! three defendant, 
the l>t Court decreed the siit again* a'l the defendant.’ 
Each of the defendants was entitled to a third of the m 
viHap The ^.md defendant alone preferred an appeal 
to the High ( ourt and his appeal was valued at a thjnTof 
the value of the suit village. Ihe other defendants we, e 
joined as re-pomlenN to the appeal, but they did r<* r* c (. f 
any appeal against the decree of the Court below as regards 
their'hare* m ihesuit villi*-. The High Court bv iu 
decree, directed the plaint id's mit as against the s^cei' 
defendant, to be dismissed. An application by the' third 
defendant that he might have the k.iefit of that decree 
far as concerned his *hare in the suit vi|ij K Ha . 
by1lic High Th : pW„,iff 
His Majoty in Council against the decree of the Hi ? s 
Court dismissing his suit as against the 2nd defendant 
Nearly 4 years after the appeal was preferred, the ,hi rfl 
defendant applied to His Majesty i„ Council orame rK,t 
he should be added as a respondent. ,ha! 

Their Lordships ordered that he should he added 
respondent (140.) SI,*.) MaLRaJU SsHMI 

\ ENKATA N.AR.ASlMH A APP.A ROW 
(1916)431. A. 138-39M. 509 - 20 M LT 137- 
(1916)2 M. W. N 23 = 4 L W. 58 - 20 C W N 1054 - 
24 C. L. J. 229,14 A L J. 797=,?^^; 

351.0.921=31 M.LJ.58. 


PRIVY COUNCIL—APPEAL-(Cwr/^.) 

Parties - Addition or substitution o t-iCml.) 

kLsPONDLM— {Cmtd.) 

- Dratk e/. klvun ktcring and judpunl—Prat- 

dure & Pairing ef it/r/t at/4 hktrly teapflj It Cnrt 
k/tv te add nti/tury fruits—Pr-friely cf. 

In an appeal to the Privy Council in a suit in efltct for 
the admir.i>tration of the will of a deceased Hindu, their 
Lordships directed certain accounts to be taken against the 
>un ivmg wilow of the touior. She died after the arg-.- 
meat in the appeal but U-fore judgment was deliver*!. 
That death m..de the -ait defective in two respects; first, ty 
the death of the then heir the inheritance ceasd to t « 
leprexnted; secondly, there was no person in whose pee 
‘tnce the account diiected againd the widow could properly 
Ur taken. Tue proceeding' woe suspended in order that 
those def<ct> might be cured; but though the testator's heir 
had been brought into the suit, there was no representative 
of the widow. 

Iltli, that the decree of their Urdships ought rwt to be 
, ddayeJ any longer on account of that defect and that the 
plaintiff »houM apply to the Court below for all necevvvy 
paitie. Ii-inj Ivought up» the record (l34.) (far/ 
lUkw.) SURSVDRA KKSHAVROV V. DOORCASl'S- 
DVRt DAS5EF, (1892) 19 I. A. 108-19 0.613(638)- 

6 Sir. 150. 

Substitution or. 

-- Junsdictiea ef Cn,H M.v at le-Twimin* if 

ft(»i te £*f/u* l—SnhlilHlien alter. 

After the transmission to England of the record of Privy 
Cumcil appeal, the appellant applied to the High Coort f<* 
leave to withdraw the appeal Thereupon the petiti** 
applied to the High Court to have her name, or that of her 
advfted *m. through her as his guardian, substituted i» * 
appeal for that of the appellant. 

The High Court rejectej the application on the pj*^ 
that it wa» for their Lorddiip.. and not for the High Coort 
to dispose of the matter. , 

The petitioner then applird to the Pii»T Coooril for 
same purple, and tkir Lord-hips granted the fWJ*" 
•he pit it ion on terms. GAUR MOHUN CHaKIRBaHK- 
Tarasundari 1)111. (1889) 17 C. 693*6 Sir ** 

- Ptee/durt as t.—Duly el Cm>! kite in tVt ff - 

Where a paity to a Privy Council appeal dies P"JJ* 
*hc appeal, and an application is made to the Coort frea 
*hkh the appeal ha- been preferred for bringing oo recojo 
his legal representatives, that Coart must male I 
necessary inq B iries. and order the petition and ptwbjjf 
transmitted to England for soch ordeis as the Jcdtcul 
mi-.tee may think fit to make, with a certificate or 
as to who. in its opinion, are the parties proper to t* 
tuted on the record. [l*,d Hekkcust) HAIDAR AU'- 
TASSAOVK Rasul (1888) 151 A. 209=16C. 1M' 

fiSir.*^ 

Parties not before Court-Decision iffeotini 

-Prcpriety of. S/e PRACTICE — PARTIN >0 

BEFORE COURT. 

- Afftal as a-Leaxe h freftr-Sfecial tffli*** " 

P.C. fer—Xettstily. ± 

Sa;h application necessary throogh Coarts m 
mitted party to appeal to England in fern, /JJT- 
{Lord Ungialt.) MUNNI R.AM AVFASTV V. SHK0 & 
Aw.aSTV. (1846) 4 M. I A-11^4 

7 W.R. (P.C.)29=1 Suit 166*1*- ^ 

- -Respxident allowed to defend as a-CoJ* ’ 

dismissal of appeal. See PRIVY C0UNC1 L-AP^ 
Costs of-Respondent-paupbr. 
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privy ooreciir-im*M<w.) pbivy codnoil-appeal^c„ w .) 

Petition of Pleadings-; c«tj) 

ofs.T“ 

act of ito9-6.20 —Privy Council appeal r , 7*?"!' * u, ~ l ’""V on <* *«Jempiio« decree in- 

(18721 11 M. L A. 485 (493 4) *[ PMHlCl-EjiClNBIT SUIT. 

Pleadings. * ift ” tase uf - in P^wg* and in 

T ™ rTrm ,o^,s. rZ,£ZT 

PermiiNiUluy of. S« Hindu Lvw—A doption Ciu—(.am o». in pleadings \ku is inm.u 

7' rr AtWPTl0X »-«*» <» SAPINDAS— Cot*TK (1920) 13 L W 26 (S 

ss-.=™ ( ssi S£ jSBstSiSs eS 

AuB| . 11|Tv 43M $5 ° (659, ‘ *1? ■** b) the defendant. inio framing 

AMBICUTV IN. k* MN a> N is MW fani If That CM» i, Wwi!(J JJ 

■—Pica nf-Mainuuuhi 111 )'. 5Vr PRACTICE-PUad mi °* a ,taf , *?****> ,w ihe rule »huh has 

INGs—AMBIGUITY IN. (19») 57 M L J. 776 "'^. ‘hat a nun must icfetcf according , 0 his 

AMENDMENT OF. aUejaiMis and bis proof.. It would nu enable U*„ Lo fl |. 

=siissSis 

. . 15 M. 503 (6112;. *ee (HwxiiRAOUI BuhooJef. 

rt, « "*■ s * l '* ACr,CE PLEADINGS- (1872; Sup. I. A. 131 "11 B L. R 391 - 

Am.ndmen i 01 -Pkivy COUNCIL APPtAL 19 W R 12 3 Sar 217-3 Suth 752. 

APPELUNI'SCASE LODGED IN PKIVY CJONCIL-POI.VT Dt»EOS IN-REVIRSAL OF DECREE ON GROUND OF. 

"— K™*t1*rfra limmf-Pmm ^ f , iUHlt4 „ .S/, PRACiK:l^Pu , ’vS!-i7im , r i JI?' 00 n * nU ' 

‘ <18W' 121 A 47(51).11 C. 379(385). 

^^"■KJSfSSsSSyi r,“ __/” 0 vr j ,T 0N “"*» 

[n ihe pleauinjs and in the reasons aiucned to ine aprrl. „ ri S, ‘ PRAC- 

lam’s case louged in «h* PrivT EL, *K nCE-PLCAWNCS-tRROR IN. 


" Pwmifcibility in. Sm PRACriCE Plfadincs— 

am.ndmen i* of—Privy council appeal 
Appellants case lodged in privy Cjoncil-point 

RAISED IN. 

’cZt< R *in t(tr * r " •* »*"«*< " 

Inibeathenceof any exceptional condition}, it b mx 

(lltfn In % (Via*., la .at . a 4 • ■ l 


Sspssssssssxsiss . "HU.,* 

Iht High Court, xml whkh might then ha«e been rar*d in F * CT> ST * 7t,, M1*T RAISED BV, BUI NOT 

a convenient foim and at an opportune time (iJj ARGUED BELOW. 

Maharajah MaMnuka Chandra Nandi - Raising of. for first use. Stt Pkiw Council- 

Kaja bRi Sri uurga prajhad Singh. appeal—new point in-permissibility -1 *w- 

(1917) 22 M. L, T 202-(19171 M W N MR POINT Of-PLtADlNGS. 


-- —• nrfOM.lt/ W||ivn« 

(1917) 22 M. L. T. 202-(1917) M W. N. 448 ■ 
6 L. W. 110 - 21 C W. N. 707- 26 C. W. 667- 
i » . r n, l 9 *>n L B 493- 15A LJ.4S- 
1 P*t- L W. 627 - 381. C. 929-10 Bur L-T.229- 


C’ONSTRUCTION OF. 

Lil * ril Construction. Stt PRACnCE—PLEADINGS 
CONSTRUamN BY 0> ' " Mn C0UNC,L_ U »tRAL 


--- --- • •.nni^uiuiLI 1 I — 1 . A *>—— 

POINT OF-PLEADINGS. 

(1892) 191. A. 179 (182 3)-15 M. 503 (610-1). 
Forms of-Justice of case. 

^PRAaiCE- 


32M L.J 559(664! ^ coiwiltT*uon ol-Du;y as to. S« PRACTICE— 
Pleading>—(onstrocikjn of—privy Council- 


Courts below-case not raised in. 0t 2S£ 

SI STUNT Will! Tiiir ..... ... 


1.10. . nui KAI3XU 1.1, UR 

INCONSISTENT WUH rnAT RAISED IN-KAiSlNC FOR 
FIRST TIMi OF. 


- — _ . m. i vvvnviL— 

J usurp, or CASE. f 1841; 2 M I A. 314 (349 60). 

Issues. 

:— Ht-** * m ,tiui '-to/ 

*nl tm, ,t-k*4mu ,n luffor/ #/ // millur tin, w 


TbeMit vra> by tbe maternal grandson of R to recover his 
properties as his heir. The dcfemlinis, the grandsons of a 


ary-ooS e ?saa ca 5 

“>*« CHUHOIUUI BlMOOJEt. Xjrf T\,Z,£L , 27Z Ti *?* ‘" d "« 

11871, fcp li UKISU-U BUM- 

U«.l 12= J 4ir 217-1 Batk 752. *„ttTS^TtaS^ 
Iiu. ,.*** Buddhist Law—Divorce—Groands of. enJeoce was su*cfnt to warrant the coodusion either thar 
of ,n C< !.'" U Wow “Failure to prove—Fre^i grounds a previous dispoxiion of tbe properly had U*n made bv R 

CoJOcil * to the edea of that contained in the will, or that hehad si 

At t sr?.* BU o UHl8r 1^*—DIVORCE—GROUNDS OF. acted a»to estop him and bis icprmeniativcs frorndmir, 
AU40U > ,N COURTS BELOW. tnat such a dbpmhion existed That was a 

—Dm.) p ^ (1927)661 A- 38-6B.79. ap for tbe first time a. their lordship,- bar, ,hedefe5a£ 
[Qr _ .'^-I'wgerj'-Plea in Courts below of-Forfei- waving throughout tbe suit in all iu pterious ai~, „ ’ 
of-pL?TC~ E ‘ e ' U, ‘ 00 °* ,0 eXJ f t “«quenco poinded a particular will executed by A. The defen* ET 

appQj * i*'& *** Wore ,beir Lwddiipi was raised neither hi- I£ 
SlNQM ° US5>AI, J LUCHRI -NaRAIN PtXJRI ». POKHRVJ Jefe»dan^s , answer, the iooe., nor the grounds of aD i., “ 
° Hl 3 Suth. 681 (683) - Bald. 189 - H<U that it would be improper to give effect J, Eew 

8 L J. 220. defence, uries tbe eridea* to support it was so clear aid 
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PRIVY COUNCIL —APPEAL— ( &*.'d.) 
Pleadings-(r v/,/.) 

ino>.iirj)li .ted tli.ii it cooU not. vitbout manifest in juice, 
Ik- di.rejt.rJe I < 154). (Sir MmUgnt E Smith). VI \H \ 
RAJ All RAM KlSSEN SlNGH r. K\|\H SHEDNUXCl'S 
SlNGH. (1875) 3 S ;th. 151 23 W R 412 = 

3 Si: 498. 

- fr/doiu— faml »/ uittJ in—failing fa prU 

Omt ill. 

The t*c .ij>ain>t two of Ike defendant. i> suight to be 
(liMinguiJtel on ilic ground that there arc >pe.ial circus- 
Mince. OKiiMCteJ »ilh their holding.. Hit tbc.i it tarns 
nut that tho«e uruim.unu-. were never relicJ jj»i in the 
plea ling*. Tney form no patted the plaintinV ,a< no 
issue wa. directed as to them, there ha. bxa »>pr.prr 
examination of the ia«e with roprct to them. Thrc.’ote 
the High Own tciy ju*il>, when thr< .ircamsta*mere 
lw>ught before it* utlentMi on app.-a, wiJ that the p’ain 
tirf had no light to raiv; the point. It would be cuetJ- 
ing]y uiiji't to the ic«j>in Jents if the pLaintiffo w rte allowed 
to nbe Hr- p >int no*. Tnc ca*e mu*l be held to b-(M. 
U 'rJ HMane). Nam N.tRAtN SINGH f. liHIM CJASJHO 

(1898 : 3 C W.N. 249. 

- ■I’.HHl mi raiitd in-failing fa f,fa „ m a/. 

Allowrsi to k\ausc (1) pait.t> and courts below 
pro.ttletl on footing that point had been rahed and 
was in .>*« Ulween the parlies; (2) there w.u nosurp.;* 
to respondent by it* being allowed to l« railed; and (3) 
there wa* M danger of doing injustice by disposing of the 
appeal on the footing of that point. (Sh Mi far ll’i/un 1 

THiKt'it sued Singh » k.ani Raohubans Ki\ak. 
1905 3>I A. 203 1 212)-27 A 634(650)' 
9C W N 1009 - 2 C LJ. 194-8 OC. 317 
8 Sir 791 15 M L J 352 

Plain i id's case in-ascertainment ok. 

—•Haim language—Nsoes — Treatment of ca*e in 
court* below-Reference to-Necessity. A, v I'K \TTICE- 

Pl.EA DINGS— Pi. UNTIFF'S CASE. 

(1884111 1A 149(155) — 7 A 1 (11). 

Points unnecessery-Opinion on-Expression of- 

Proprlety. 

W^„t/ R,VV rouxcl, - A ^^ H v«miE. 

j~ ( '!{ r - HOMABEE >. PUNJEA- 

BHAEF. IXJSABHAEF. (1835) 5 Vi 102(P.C.) = 

_ 1 Sutb. 28 (29i« 1 Sir. 68 

RBn n,: m ' [L ° ,J AnORNEV GENERAL r. 

cvr ,1816 ^MIA I90fl98) = 

6 Moo P C. 12-11 Jur. 137*1 Sa- 335. 

" A"* hearing of appeal — Decision in 

lR'Y’v Council—Appeal — Hearing or-Ex\,u 

HEARING—POINIS NOT NECESSARY. 

t*prcMon of opinion abstained from because Mich 
opinion would be a mere Mu, 4u,nm. (£%£ 

/vw). Raj\ H niuiohi singh r. B«kranaih 

blM-H. (1882) 9 I.A. 104 (124) = 9 C. 187 (208)= 

—-Uw—Abstract question of. (Sir kmt^lF rV 

6 C LB 528-Bald 357. 
Pre emption oj-Doctrlne of-Eccleslastical Co.rts 
__ ruIes lD Doctors' Commons as to. 

‘x—Applicability cfdulrmru. 


PRIVY COUNCIL—APPEAL—(CW</.) 
Prseaprion of-Jact.ine of - Ecnleslastlcal 
C ;urt s rales in Doctors' Comm ms as to -(Cm!) 
When the appeal before their lordships came on fa 
heann-the re pendent's c*jn>d took a preliminary objec- 
lion to it- competency, contending that by the true cats- 
trocniei of the Charier of Justice, which gate the Soprese 
< oart e.cloia«tical jurisdktiOfl in Bengal, and directed 
that the court JwiM be governed lay the same rules as the 
Ecctevaaicd Courts in the Diocese of London, and the 
general primiples and practi.e of the Exle-iastkal Comb 
• bi.h prevailed in India, at the time when the appellant 
hied her petition for leave to appeal namely, on I2-IMM4, 
her right of appeal was tot and pre empte I. no appeal 
hat ing km averted within fi day*. The rc.pxdc»tscm- 
;en:W that the latter part of the Chatter giving six mcotk* 
time to appe.d from all original judgments, decree, a 
JeOeta' or other ivies or order* of the court, did w* tale 
away the general E.ckdankal law. -hich required that an 
apf*il mevt bs a^nel within /> da)-*, and that, •herercre. 
the Supreme Court could not legally grant kite to appeal 
after that time. 

Tb*« l/wd-hip., having ilecidej against the appelattem 
the merit*, left open the qoeMion whether the rules o/dt 
Ecrirdallied Courts in Doctor*' Commons reUtingW^ 
d-Ktnne of pre emption of apwal. applied to an ecJcOasu- 
ol ca ,>e in ilw S ipremeCourt at Cal.utla. so as to dqin't 
a part) <>l the ( harm light to appeal within si* naonth* 
bom ihe de ter (407). (br4 Brufam) CaSEVILVT 
t. Forun.v (1845) 3 M I A. 396- 

5 Moo P.C. 130 a 1 Sir. 2» 
Printing of documents in. 

I'SKTION OK MATERIAL DOCUMENT— 
PRINTING ONLY OF. 

- /’ri-prifiy. 

Their L«d»hip> commented upon the fad that celj» 
portioo of an important document was printed. thMgh t«* 
whole of it was tsc.ewary for arriving at a satisfectoO' 
duskm on the question* r«i*ed in the case, (fad .Vku/*. 
Mus&ymmat atria Hecuu Muhammad Ibm" ¥ 
Rashid Nawab. (1916) 6 LW. 26(31)" 

(1917) M W N. 261-21 C.W.N.Jtt* 
3GI.C. 20-* 10 Bor. LT7> 
I’nnecessary priming-checking of- 
COURT AND PRACTITIONERS IN 1SDIA-DUTY OF 

- (fad Jmtiu rttrntr). TaRAKaNTBaNSEWJ r - 

rumx.MONtv Dosses. (1866) 10MI A 476(1^'- 
5W R. P.C. 63-1 Sutb 6Sl = 2 Sar. 

-Mt SS.AM.AT Hl'MEEDA Ml'SSAMAT AMjTW 1 

Mehdle Begum. (1871) 17 

- (Sir Bxrno F(4(«k\ K.AJAH OF PiTTAPLR r 

Sri Ra.iah Row Buchi Sitayya Card. ^ 
(18841 12 I A. 16,22)*8M 219 = 4 Sar.E^ 

- (fad /{#>.*«). WaCHELa RaJS.aNJIR SJJW 

M aSLUWN. (18871 141. A- ®fcir 

11B. 551(566)=5S*r ^ 

- (fad .Vanagilot). GREENDER 

Chose r. Tkoylokhunauth Chose. ^ 

(I892i 211 A. 35 ( 38 )- 20 C.S 73 (S 78 )= 6 Sar ^ 

- (fad Macnagiun). SHAM KOER r. DAd ^ ’ 

(1902) 29 I A. 132 (1381=29 0- 664 !^' 

6 C W.N. 657 =4 Bom. L.B. 547=*8 SW- 
- (fadDau r .) (1905)9 C. W.N 'T*(W 

- (fad Alfa,an.) MUSSUMAT ATKIA BSG0» 

M.AHoMEi- Ibrahim Rashid Nawab. *1 = 

(1916) 6 L W. 26 (31)-(1917)M. W. »■ 1 
21C. W.N. 345 - 361. C. 20-10BOB- • 
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THK privy council digest 


PRIVY COUNCIL—APPEAL-{Ctf*i/rf.) 

Prin:iag of documents in -{Comd. 

Unnecessary pr.nting—Checking of-COurt 

ANU PraCTITIDNERS in INDIA-DUTT OF- 
\CoHtd.) 

—Practitioners in In.lU--lX.ty of. {Lori Ph/limar,.) 
rrtJPAL CHANDRA CHAUDHURI r. KaJANIK tNTA 
Ghj,H. (1319j 17 C 415 ^417)*24 C. N 653. 

Unnecessary printing-costs occasioned by. 
—o<d*r * to. ^ Privy Counci l-a ppeai- 
cosis oi—P rinting unnecessary. 

UNNECESStRV PRINTING DONE IN iNDlA-SoLICITUR 
PREPARING RECORD IN I SOUND. 

- Only of, m m,k ,, (W , 

lidttnot folio* that because unnecessary document* 
have been pnn eJ in India, the) shoulJ be included in the 
book* bounJ up for their Lorddiip*. ft fa ,he duty of the 
wlicitor m this country to make a election of the n*ct»*aiy 
dovuments. The other piper* shook! be re*Jy at hand in 
rate they >hould be itquirrd. In ca*e> of rlouhl. the who- 
abooH take the advi.e of coun-el on thi. point, for 
»hich purple. on application being made, a Ice «ill be 

PMIim r, i SonatonPalrCaIstaun. 

(l)27j 611. A. 118 121 2)-61 C. Ill - 26 L W. 10 - 
39 M. L T 221-31 C. W. N. /II 45 C L J 151 • 
29 Bom L R 811 <1011 C. 50- 
A.IR 1927 P. C. 60 (2 M L J 163 
Unnecessary priming insisted on by one party. 

- - Duty of oik,, parly ,n rear of U apply to fUgk 

C w/ RtynUar for dirulioni. 

In an appeal to the Privy Council documents not material 
«he apoeal should not be included in the record. If one 
party thinks a daumcnt should be printed and the other 
Pany thinks it unnecessary, the latter should not rest content 
Md allow the doom to lac printed, but should go to the 
'fgi'irar of the High Court for directions in respect of that 
®»iter (121.) {Lori Pkilhmo,,.) SONaTON PaL ►. 
CaLSTaun, (1927 64 L A. 118-61C. 414- 
26L.W. 40-39 M L T. 221 -31 C. W N 714- 
« C. L. J. 464 - 29 Bern L B 814 101 I C. 50 - 
A I B. 1027 P.C 60 62 M L.J.463. 
Ptociedlngi la—Rectlflcation of-Blght to apply for. 
--—Pa,ly n,l epfranngal k,,uini-Riikt of. 

Qmr, a, to the rights of a per-on not appearing * a 
paaiy before the Board to ask for leave to rectiij those oro- 
ttejings by a subsequent application. Uori Sh».) N’EKI 
**• Chhalju Ram. (1928)8910 186- 

A.I.B. 1926 P.0.174(2) = 6L B PC 128- 
26 P I R. 628 

Procedure—Question of - Indian deciilcni on. 

l-ong course of-I)isturbance of. Sn MaXIM- 

bTARi decisis—Procedure. 

(1866) 2LA.219(228.) 
Property—Bile regarding long and conilitently act¬ 
ed upon by Indian Court!. 
"“"“-Unsettling by Privy Council of. Sre MaXIM- 

stare decisis-Prop.rty. 

(1866) 11 M I. A. 75 (90 U 

Proiecutlon of. 
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Default in. 

•Privy Council—appeal—default to prose- 


__ DIUY IN. 

“"-“•PH-T Council’s adverse comment on. S« LlTlCA- 

* ion—delay in conduct or. 

thTT 3 *?*^ WlUnt-Costs of—DisaIJowar.ce of. to 

ground. s„ PrivyCouncil—appeal—Costs of 


PRIVY COUNCIL—APPEAL—(£W</.) 

Prosecution of {Comti.) 

DLLU IS—{Con/d.) 

—Appell snt—Successful appellant-Disaliow. 
ance tu-Gruunds-Dllay in pkosecutinc appeal. 
Extension of time fur. 

- Jaridutio* r. 

The-ppdUnt apphesI for an extension of ihe time pres- 

ulTlrt ? ,he 0,der ,n Coun!il ‘he 13th of 
June Ihi. by whKh the appeal stood dis.nis*d unit* steps 
or pro^u.mg the same were taken within (• months from 

At the time of the beanng of the application the , Nns(lipt 
had arrived and wa, y terrsl w, the Council otlke. but no 
peiitKfl 0 ! appeal had been |«!ged. 

Mi that the application could not be enlertaired, as 
the Board had no jorisdiJion un.il the petit™ of appeal 
was ks.ged. {Mr. PmMtm U, t k.) GUNGADHUR SEAL 
P. SREEMUTHY RADA MONEY IX*EF. 

< 1855) 6M.I. A. 209-1 Sar. 632. 

SUSPENSION OF. 

The appHI*n, appl«lforanex,ensionofthe time pres- 
cubed by Km \ of the Order in Council 0 ! 13th lune 1853 
by wa K h the appeal »:«d dismal unless sup* for p,o>c- 
cuimg the same were taken within (, month* f.otn the arriv. 
al of the itanxi.pi and the registration theteof. 

Tie afidasit filed in support .f the application staled 
that an inquiry w« then fending before th* Master of the 
btsprtmc Court at Cakwtta. arising out of Ihe decree appeal- 
td frotn. and that it was anticipated that the findings of the 
Master would render the prosecution of the appeal unnece- 
easy. a«d that the appellant was desirous of awaiting the 
event of the proceeding* in the Master's Oltkein India, 
before prosecutin' his appeal, as lie might be saved the ex- 
pense attendant upon the pr<*«»t.ofl thereof. 

H,U that enough had been shown to induce their Lord- 
ships to retain the appeal ntf withstanding U* new rules, 
and to direct that the petitioner be at liberty to su.pend 
proof'll** thereon until further order. {Lori Ju,Uu 
Tarn,,.) GUNGADHUR SEAL r. SREEMUTHY RADA- 
MONEY DOSSiE. (1856) 6 M I. A. 209 • 1 Sar. 632. 

Piotcctlosof propetty lo dispute in. 

INIUNOION RDTRAIMNG DAMAGE BY RESPOND!NT 

Receiver—appointment of. 

- Jandt Umrf Pnxy Coantt! and of Court Mo* 

as lo—Eitmu of—Condition 1 . 

Court below ha* authority to grant injunction orloap- 
pcant reaistt. A special case mu*t. however, be made out 
for such an unuxial interference with the right and interest 
of the re-pmdeot who was in possession by hi* own tirte as 
well as by the decree of the Court below. {Lord CMmi- 
M.) NEFUISTO DEB BURMONO V. BEFRCHUNDER 

THAKOOR. (1869) 12 Mr I. A. 623 1 632)» 

12 W. B P. C. 21-3 8. L B.P. c. 13* 

2 Sutb. 243 ‘ 2 Sar. 623. 

order for-High Courts jumsdiciion to pass. 

- Sprue! htxo—Apptat admin,J hy. 

SmU, the If.gh Court has no jurisdiction, under S. (08 
of C. P. C. of 1W2. to grant an application by the plaintiff 
fa the protection of the suit property Dmc ing an appeal to 
the Privy Council by him granted by special Irave. 

Though it may be very anomalous that properly should 
1 * left withewt the possibility of interim piweeikm, pending 
an appeal granted by spool leave, the case is one of great 
rarity, and n<* onhkely to have escaped the notice of the 
framer* of the Code. {Uri f/oikonu.) M0HESH CHaND- 
RA DHAL V. SATRUGHAN DHAL 

(1899)281 A.281(283)-27 0.1(4)- 
4 A. W.N. 34-7 Bar. 667 
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PRIVY COUNCIL -APPEAL-fCWi.) 

Protection of property In dispute in -(CV //.) 

rp'i iv» k—appoint mi n i «»f—Jurisdiction 01 
High Court .vs to. 

-Appeal admitted l»y special Wave jft« itfuulof 

High Court t<* giant Icave-Hu-h Cnuit ha* no joii-.lktic« 
—law in iki> ropect ‘ame under I\ t. «>< I'ffl a* amla 

• wit- of isS2. th;\ Sim.h p. Itium ku Si nc.il 

IOC L J. 326 = 41 C 452 

SBTRirV FROM AWLI-IST APPLYINC. FOR FXFCU- 
TION OF DECREE PENDING APPEAL 

-Necessity —Subjevt-matter of *it large property. S.t 1 

Madras regulations—appeu to privv council 
REGULATION OF 1R|R—S. 14. 

(1852) 5 M 1 A 300(319 20.) 

SECURITY FROM kl'PONIitM FOR. 

-- .ItpliutiM to Pmj C**ko! f«, iw n/nul w 

hwrt K/iK,' to tjk,—OrJ,r f'i’ftr .•«. v4,» Pntj Commit 

fiiuki tiu fit < *,■. 

It nill not it'rlf take the ne e*uj Jeps but ij| grant 
liberty to the petitioner to apply to the Com Worn for 
wch steps being taken, with an intimation of it% opirim at 
to the necessity for taking Sadi step.. (/W JmUnt Tut. 
""•) Ml’SSUMAT JaRINTOOI-IUTOOL r. MUSStlJIAT 
llOSFINF.t Bvr.UM. (1865) 10 M I A 196 • 

10 W R P C. 10 e 2 Sir. 116 

- Ex put, jff/ualiM for—Mjintaiiuh lily. 

Tlus was an tx putt application for security proding an 
appeal. The respondent was pat in poison by the High 
Court; but when he applied for mesne pefits it turned ,v\ 
that he was a pauper. The apprilant applied f<* purity 
to the High Court, but the application wav irfuytl. He 
applied to the Privy Cooadl for an .*.!« dmdbr •.. that 
made in 10 M. a. 1%. 

I’hctr Lwdship* observed that if the app'katkm c<«M k 
entertained at all. it could only be entertained on notice to 
the other side; but that, if the fas mud nttKOtn t. the 
High Court might have taken an eirooeou. view a* to 
purity. They therefore iliiKted the apprlhnt tor,new 
his application to the High Conrt tm mwto. ninenW 
•hat. if it wav refused. he could appeal again-t th-refusal 
mi not,< e to tha: other side. Ski KvjxH VyRICHERLa 
KAZ IUHAIMMik p. NADMINTI Bag went. 

(1872)7 M J. 180. 

~ J«'uduhM el Court Mete /.• take—Emutiem el 

>ltnt,‘ tern/tfert admiineu of afftal. 

It is competent to the Court which made the decur under 
appeal to the Privy Council to require security to be 

given, or otherwise to provide for the protrciU ami «v.. 

nty of the suit property pending the appeal to the Privy 

« Mined, notw.th.tunding that eievutioo Had k«.| before 

,he a W* al «« allowed. (LrJ ]«*,« TntH>r.) MUSSl 
MAT JARHTCOI.-Rtrmor. Mussumat Hoseivec 
BEGUM - (1865) 10 M.I A. 196- 

10W.R.P.C. 10-2 Sar 116. 

MtSttt profit!—StCuritj lor. 

Order for. not made where it wav not even alleged that 
he had commuted, or wav commuting. wa>te. and whetr ill 
that wav alleged was a rumour of a mortgage by him of 

n r™ Ihe "n* ^ A - *' AWgft Brmt.) ' X U .». 
LUTCHMEE UVIMAL r. GOPOO NADARAjA CHEITV. 

(1866) 6 M. I. A. 309 (329) = 1 Sar. 543 

tzZ&SSS,zzzF” “ 


PRIVY COUNCIL—APPEAL—(C«rW.) 

Protection of property in dispute in-(tW.) 
SECCRIJV FROM RESPONDENT tOK-{CcntJ.) 
rrittee have a divrrcii«m of directing •ecurities to be ftmbh- 
evl 1 T the rtspowlentv i329) {Lord JuHiu Am git Bm,) 
NACAIAICHMEF. I'MW.VL V. C.0P.-0 NaOARAJA CHET 
(1856; 6 M. I. A. 309=1 Sar. 543. 
Stw OF EXECUTION OF DECREE UNDJAAPPEAL 

- Sit PRIVY ( OUNCI(.—APPEAL—Stay of EXE 

CUT ION OF DECREE UNDER. 

Question of Fact. 

-Finding on. S .y PRIVY COUNCIL (1) APPHL- 

F.VCI VXD (2) PKAClICt —QUESTION OF FACT. 

Receiver 

-Interim applrca'ion for- Order on-Appeal fwi 

- Right of. Sn Kfcftvfr—Interim application rot 
<1927; 651. A. 131-65C.7J0, 

-Removal of—l)i>cretkm of Court |«elc*—Iiterfer- 

en * with. Stt kFTFivik—H indu Widow. 

(1890) 13 M. SO. 

Re hearing of. 

ALTERATION OF JUDGMENT OK. 
—Jun tit, tun. 

It i« unquestionably thr strict rule, and ought to he dip 
tuscUj un ki'tood a» such, that no cause in this Court 
(Privy ( ooiKil) can be re heard, and that an order once 


made, that iv .» report submitted to His Majesty and 
ted. by bring made an Order in Conned, is final, and canod 
be alum!. Whatever, therefore, has been really deter 
mined in ihc«e Coortv murt stand, there being no pc«er d 
re Irarmg for the purpo eof changing the judgmeot pe® 
rsounced. There vannot be a re hearing upon the »hc* 
,Mv. aod an entire alteration of the judgnent once pro 
MMNd (215-6). {lord Brough*.) RaJEINOER KAW» 
K \F. r. BlJAl GOVIND SINGH. „ M 

(1839) 2 M I. A. 181 -1 Moo. P. C. 117-1 Sar. 17* 

E\ PARTE HEARING OF APPEAL-PARTV NOT 
APPEARING Al-RE HEARING AT INST ANCE OF. 
- Or, uni'. 

Soch an unusual iadafemet win never I* granted ertp 
under very special eircumsun e*. and only *h« «** " 
pirte hearing hav not been occasioned by any defa.lt ta 
party applying for a re bearing. ^ 

Re hearing refund because it could not bf 
that the er p,r„ hearing took place without any 
the part of the petitioner or his agents (2.v« 9). 
Chtimfori) KlSTO NVUTH ROV 

(1869;l2M.I.A 254-LR2P.C a ^ 

6 Moo. P. C.(N. S.) 373 - 2 B_L B ^ 
38 L J. P. C. 21 • 20 L. T. 333 ■ 17 W. B » 
A jidgmcnt of the Privy Council, particularly a*'** 
coofirmavion by an order in council, will not br .. 
be re-opened or varied unless by some 
any Wame. and without any default on the part of 
himself, he has nut been heard, and an order has 
advertently ma«k as if he had ken heard (lr’). 

The application for re hearing was made on uk 
g'Muvl that the petitioner had not Iveen propC'lyj.^,^ 
cJ up* thr appeal, or cited to appear to it. 'fV^, 
title was almost identical with that of another rr^r^ 

who had admitteJly bem properly rf P re * n ! e . J ' .Jr.njtf 
of a deed executed by that r^pondent in petition 
d-ring the pendem y of the Privy Council appeM.P®“ ^ 
had obtained pos^rion of the suit property 
come solely interested therein- He had corr rJVtfof 
directly' *'th the solicitor, who purported to afl 00 - • ■* 
b«h respoodents, teaching the 
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PRIVY COUNCIL—APPEAL—(iVv/7.) 

Re hearing ot-{CwJ.) 

EX PARTE HEARING OK APPE.lL—PARTY NOT AP¬ 
PEARING AT—kE-llEARIXG AT INSTANTS: 1*— 
(Cvu/J.) 

the funds for ccfinding il, at all ckM-h in ik named tk 
other respondent. 


HtU that there were no Mticknt ground* |.* it-pming 
or varying the order of Her Majesty in Council (I76X 
The petitioner must evidently haw lem content to defcn. 
the appeal m the name of the other res^rolcnt 1176). (Sn 
JamnlV.ColuU.) MAHARAJAH PtKTAB NtKUN SIM.lt 

p - Maharanee suhrvo Kokr. F ., fo , t * tril«-kia 

NATH. (1878) 51. A. 171 -1C. 184 (188 9j« 

3 Sat. 8 S 0 3 Suth 533 

- 'Reifomdeal—-Fraud . 7 ' emtrait, f :iik .. 

•f iffeal-Nmt affemanu dm t, -A 
tf—Ttnu. 

£tfijrt f judgment again*! itspoftlenb xl a**l«- awl it 
hearingol appeal at their in*taiKc ordered on lk 
that (be person with whom they entered m t 0 an a-.« 
lo defend the appeal on tUir khalf. anti 1 .. *l.« *k> . 
van.td funds lo r .) ihccxpen*e, . f ,ni t . in-appear** c 
and liking o.her steps in the conduct of Ik appeal, 
deframkl them. n-i»approprute.l Ik fund* with.-t rloira 
anything in the matter of Ik appeal, and left them m 
complrtc igivorance of its ptogro*. Re hearing «•><ml .* 
payment l»y respondent* of vo*i* of Si*t kaiii.f. Ram 
NaRAYAN SINGH n. ADHINHRA NATH Ml KIR*. 
(1916) 44 I.A 87 44 C. 388 21 M LT 12 
16 A. L J. 107 (1917) M W N 94 25 C L J. 121 * 
21C.W N.S83 19 Bom L R 194 381C. 932 

32 M. L J. 39 

Kntmimt-Niti" *f 4 dmnum. 

H't"( »f if a grMm/ /„ ,/knnfMkn imJ.,me— 
KHmltdgt kit fart rf tJmimrtt tf .iffeol-Ueel. 

‘he respondents in an appeal ;o tk ft.vy Cowl, which 
fad been beard ex f„t, ami di*po«cl of in favour of tk 
*PP«Uaat. applied foe re hearing on the g-ond that notice 
o' ‘he admisJon ol the appeal h»J iwA been giver to ikm 
“ rtquircd by 0. 45. R 8 (t) of C. P. t. of IW. It 
appeared, however, that the respondent* had Iwest aware of 
iheadaivion of the appeal, tl-oogh iky h.d not U»n 
*'«h ««« «f it. Their l/Rthhip. rejected tk 
apphcaiion. HARbiT MNGH CUKMUKH StVGH 
(1919)591.a7*22 Bob LB 550 
4 P. W R 1921. 

Grant os. 

— Jwitdietm. 

(W Cktlmiferd.) KlSTU MOTH Km. A >MU. 

(1869) 12 M. I. A. 254 (268 9) L R 2 P C. 174 - 
6 M 00 .P. C.(N 8 )373 2 B L B 60- 
38 L. J. P. 0. 21 -20 L T 333- 17 W R. 621 

Jurisdiction—Practice. 

" dfflitalm iy forty or itnaxtr U dhiium—Refer- 

E UHd,r ~ S - 4 * J^uia! Committee let. ( 1835—.Tc- 

There is no inherent itKompeteocy in mdeting a ic-kar-' 
8 01 * already derided by the Hoard, even wkn 2 


PRIVY COUNCIL—APPEAL—(CW/.) 

Rehearing •i-(C**td.) 

Jukisdici ion—Practice—(Cm//.) 

Civil Servants. ( 1928)27 A. L J. 129« 

114 L C. 25 - 29 L W. 512 = 1929 A. C. 242= 
A. I. R. 1929 P. C. 84-56 M. L. J. S63. 
Pariiis—Rk hearixg at instance ok one ok. 

1 ——£ mftitmaf art mm <tomet~PermiuiMily w.r. 

Tkrc may le cueptiaoal riicumMarxes which will 
warrant thi* Hurd, eu* after their advice h*l ken acted 
opno 1*3 Her M.*>>tj in <'>«ncil, in allowing a case to he 
re kai.l at tk ir.*tanct of ute of the panic.. The case* 
in whkhtb.i may lc competently .lone aic explained by 
l«d Krtogham in I M I A. 1*1 (/,,./ Jftft,*.) VEN- 
KATV V.VRVSIMHA APPA ROW r. COURT OF WARDS 

1 1886) 13 l A 155 <158)>10 M 73(77)=4 Sar. 755. 

- Crm*dt~Xn matter likely t.< ka:t led t,< 4 differ- 

• ml /r me I uii** if erne. 

Where there was no infoinulity in the conduct of tlie 
*ait* from ibcir inceptico to their close, both paities appeared 
lT»*4e the commute aid wete fully heat.l upon the merits 
-f Ihr -ppsal* the K’diofttr being at that time repiexnted 
by lkl>«l of Wards, il was not said that there was any 
cvr.4 in naming tk judgment nf the Hoard or (hat it did not 
fuk ami actually opre»* what tk Hoard intended to deci- 
K. ami Ik figment of the Hoard was conhmievl by regular 
orders in ...uwd. StU that, to-omirg that a relevant ca*e of 
I rei*-‘ite. wasxt forth in the petition for hearing, new 
mallei «Uh would, if it had km submitted to tk con- 
•ideraiMV of thi* Hoard. povsiUy have led to a different 
dexi'i-* tf-rn that which had Ittn formerly arrived at, the 
pant of a it karing would nut be warranted in the circum- 
•tanroof rkcase. (Lord Wat urn.) VENKATA Nara- 
MMII! AWA Row COURT OK WARDS. 

'1886) 131. A. 155(158)-10 M. 73(77)-4 Sar. 765. 
Keport to his M ajesiy in council-re hearing 
BEFORE. 

— —Cmmtirm tm f.imittimy. 

tveri bef*4e rcfMt, whiM tk decision of tk Hoard is 
noeyei riiymdmta grr-t camion has been observed in 
permitting tk rehearing of appeal*. In a case in which a 
litigant jBeg-ed. Wore report and approval, that k had 
km diva Wed by want <4 mean* from appearing and main- 
taking hi* <•»*. the Lord Chancellor said : "Having care- 
fall) weighed tk argument*, and considering the great 
public mixhief which would arise on any doubt being 
tkowa rm tk fauhty erf the «!«i>ions of the Judicial Com¬ 
mittee. their Ixedships are of opinion that expediency ee- 
quirt* Hut tk peajtr *«f tk petitions should not lie acced- 
ed to. awl that tky should lie refused’’, fjjtrd IPu/mn.) 
Venkata Narasiuha appa Row court of 
wards. (1886) 13IA.166-:10M. 73(78)=4 Sar. 766 
Remand Id. 

ACOMJSnv—REOPENING OF-kEMAND FOR. 

,-Investigariou thereof fully by Commissioner* ..ml 

their upiaka emewmd in by Court below. See ACCOUNTS 
I —APPEti— Rf-oplnisc of—Remand for. 

(1866) 10 M. I. A. 490(608). 
appei laie Court-Remand to. 


q»«ion of a right of property is involved, bat >uhan -'xminetki fled in trial Court-Suppression thereof 

■^"'Pwe will lie granted in very except nal circam*tawe* by that Court from appellate Court-Appellate deciskm 


only. It 
•udium. 


of the nature of ute.'traordimanmmre- 


without towkferitg tbox dauments-Discovery of those 
docwuotv subsequently and before hearing of Privy Council 


Cases in which oc e of the parties to a suit wfckh bad appeal-Remand of case to appellate Court for its decision 
^ decided against him. or a person who was not a party of case after cotoidtting these document*. {Leri Uuyialt.) 


SEJt «(*• for a re-karing of it. have no direct JUVEER BHAEE r. VORUJ l*AK. 


*PPl , cailoo to the question of the competency of the Board 

W rowulder a lofeaw decision by a preview* kard co a -Point raised before, but left undecided by, that 

mpe^nnder 8.4 of the ladidal Committee A a of 1833. Cocrt ucnsvy for dotr.g complete justice between panie* 
' r% "S^rni ti M/tflny) Ji n C£>’jipeN.i5aTion To -Resaai lot iccfsioc cf-MawUb ca rtord to* etongk 


(1844) 3 M. I. A S24-1 Bar. 286. 

raised before, but left undecided by, that 
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PRIVY COUNCIL—APPEAL-(tWi.) 

Remand In-fC wtd.) 

Ami i vn Court—Remand to -( Ctitd .) 

lo enable Piivy Coawil to decide print—Material* erweh 
for that purport—Distinction lrtwren ca*f' cf. ISir 
hi**rd Williams.) NAWAB UvJaI* ALLY KHaN p. 
MUSST. MOHUNOFF RtCIIU. 

(18C7■ 11 M I. A 517 ff49' = 10 W F. P C. 25 = 
2 Sutb 98 - 2 Sar 315 - R. A Js No 7 fOudb!. 

Evimnct. 

• -AJdithnal /rid/net— Admission of—Remand for 
wtk dir/ftion to di < I it m snth ,udtnte—Order of. eon flab 
td by ord/r m Cumil—Variation of. so as to male It an 
order only for admission of tmk /tides*/—Jansduh.n at 
to a/ltr rottift of additiona! mdtm./ a nfknt do, men 
tkirtot—Efttt of inti tvrialien. 

In a CM in which the Privy Cm il wit an order in 
nn appeal wlich tame <i* In Se-iire reiri'iing ihe cat to 
the appellate Court nn the ground of tlr irp..jrr r»f,.. a | 
by the trial Court to hear certain witness w khalf of the 
appellant*, ami directing the appellate (V«rl to prared 
therein vcordinglv. th- apoefcte Com did not deride the 
tat upon the additional evjr[»nce *> takm |«t „*,,!>• ti.'n*- 
milted the tat to the Privy Coontil lor jt* cotsiArrkr. 
On the appeal coming on before their I. rdsty* »Hh rhe 
additional evidence. kU that they had no jori«Via> to 
hear it wi'hout a fresh referente by the Quo* j n Cr«riL 
Iwt that, hv rc>n*ent of all partie*. the original order of 
their fonMiip rrmitting the ca*e might It varied. for the 
purple of making it an order merely to take fre»h exkW, 
and to remit the evidence to the Privy Council. and ih*. tm 
that order being varied, the irregularity wowld heeoti'riv 
cored. aiv* t*>e appeal could h* heard ovm the x'Sfirrri 
evidence (254 5). (lord Campk/l.) ln«'«KT Sivr Irr 
e. JET Sih'C l r F. f 1844'3M. I A. 245 

GW. R P C 46-1 Sutb 150 1 Sir 574 

- Additional evidirce— ftri*inoof—pnean-' fov S* 

PURnANASHlN-Mi'PTr.r.r-arrKTaTtox or i»ir> 

OK. (1918) 451. A 94 f?67)»- 45 C 748 

-Additional evidence—i’r reaction of-k»mar«i fry- 

Kfmand not allowed wh*re p„ty had . p,«.-t.jnitir* o» ,*d. 
rlucing *nch evidence kt .'id m avJ j| hi—H' fhereef 
KAJtkow Vrxctrx Niuihty Row r. Fvnrcrvrv’ 
Sooriah. 1 Sutb 16= I Sir 51-2 Krarp ?f9. 
“—“R«r*tlon imwoper of—Admimion of-Ro*.,rd f r , 
thonph such evidence may I* «S e hr. SrEviprKfF- 
PRivv Council appfai—F. vin*\TF—Rrirrncv u> 
PROPFR. (1866) 6 M. I. A 448 (459)! 

———•Rejection improper of Remand on rrnnnd of with 
<l..cctmn to proceed in case aWing*-Procedure 
IWoron ofra«eon additional evi’crce-TVy (4Cw 
Mow- Transmission of addi-ional erWW, , 0 riill 
Council—Propriety of mere—Jnrisde-tion of PHtrCo-rri| 
to hear appeal «i-h additional evidenre^Ref^ frf4 
bV Qoeen in Council-\rce*«j. T -Co n . e «, of nr***- 

«wtn.S?!i'i5f. t£ZS!£ 

—K‘ue MCMMiy to be tried for disposal of case- 
failure of I..A.C. to try and decide-Faihre of High Ccwit 
to direct trial of-Remand in case of. (Sir P/a 

t«k.) SKF.FNARAIN MlTTFP r . SRtFUUTTY Rn<FN 
SOcNDARY Dnssrp (187^ Sup I. A 149 ivR 
11 B. L. R. 171= 19 W. R. 183= 3 Sar. 2T3 = 

_ 2 Sotb. 774. 

Fresh disposal 

-- -Romani for. 

, C1<f bl<td 00 Co,rt '*‘faKon in prior 
-^wwly jeversed by Prjvy Coioci! os appeal— 
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Bernard in -(Canti.) 

Fresh DisposAi-fO/r/.f.) 

Remand on grood of. (Si- Jam's lV. Citilt.) KALEE 
PFRSHAD TEWaREF r. I At I * PlKPEF I Al L. 

(1869) 12 MI. A. 343-2 Sir. 478. 
Further trial—Remand for. 

- ExUtnoo additional-Trio! cn-Romand V. 

Remand ordered. (Sir Jamos W. Cidiilo.) RaJaH 5aHU 
PEPSB'P Skin r. poorc* Pfpshad T«n »Rrr. 
(1869) 12 M. I. A. 2P6 (831)-12 W. B PC. 6- 
2 B L. B P C. 111 = 2 Suth. 225 * 2 Sir. 4S0. 

- Fa/f-Qnottim fnrtly on/ of. 

I» »ooId retire a very strong case to induce .heir Iwd- 
•hip* to «end such a trat'er upon a mere quoticn cf fart, 
for for her trial, eerily when, in the opinion of their 
I erd'hips. the appelUnt* have had abundant oppormnitiei 
of pmdo'ing evidence, a~* nher the ma'erial one^Rm of 
fart are l«r and simple (02\ nFV*|| C. >V> II r. Tm- 
RHAI Godbhai. (I860) 2 B L R. 85 'PC'» 
11 W. R. 35= 2 Sutb 2W. 

- Rfinal of—Grinds. 

1 iii*ation already 21 )r>r« old ; ?ppe)|art» had al-ejdy 
had fait offKotnnity of proving their ca*e and had failed '« 
•*o««: and there «as nothing to show that they »crH 
hai* aiv l<e"er proof *han fhev h»d before. (Sir Janos W. 
CM/.) SriH I I’KHMFT CHt-hT PaOj-. RrTf l»PM 
MtU- (1870'l?M.I.A.?f8f3»l- 

13 W. R P. C. 36 = 4 B. L. B. SI * 2 f pUi W* 

2 Sir. 181. 

New trial-Rfmand for. 

- Donmrntarj.-.id/H't—Dii'tTtry ofaft/r Inih 

R/mand ta yround of—Onditi-ns. 

A new trial ought never to he liehtlr graced (816). 

In a c.'«r ir which the only greund in •on w ' c#»» *F- 
••rafiew for a new tr|.*| was that after the trial ar imp" 
»‘nt dceorert had been discovered no ra*f of ft*'* 1 
•n'pri*e was made oot. The applic’nt rouH rot he «aid to 
ha»ebeen «nah|et 0 obtain krowlrdee of thedccwir/rt 
before the trial became the mpo-i'e par'y or her «c#n , <" 
had it or a copy of it and no application for divom* «» 
made. The do-nnerl might have been wsefol to 'P' 
not 00 the trial for the emt-eatrination of the cpf <#,,c 
m«*v. 

HHd *hat the Cwn below ra* right in refr-irf a 
•rial fS|6\ (lord had ley.) TU«>* F''M * 
r AL (1902) 6 C. W. N 

-1 aw point of great import.-nce tfWt f«*f) 

•ten. hwt was not. pre-erted ‘o Court* bflrw ;rd 
•ai«ed in apedhpt’* ca«e- Remard for trial of. Stt 
Council—Appeal— v fw puna- in-Pfp vi ^ 1 ',; 
—Estoppel f 1920 471 A 239=48 c. 1 (»> 

:- f*y hi '"t opportunity of foM' *<* 

hot omi'ting to do so-Remard ?t in*tarcecf(!)• 

Jam/, W. Codnlo.) R*I MANICK CHANP r. MAPF««* 
(1869) ISM. I. A. 1 '13 4)-lJ W. B P- C- % 
SBLB6=2Stb. 217-2Sir ^ 

-(2) (Sir James W. C/hiU.) PaBOO D00U CHU® 

V. B«BOO BVIJ BHOOKt N I.AL AVeSTI. . .. 
(1880) 3 Suth. 734 (737)= 6 C L. B. I B» ld * 

ORPFR OF-AWtmONAl EVIDFNCF TO BF. 
ADDUCED ON REMAND IF INTENDED BY- ^ 
In a suit for damage* for failure to deliver 50* 
dbecte*. ore wi'nes* was cal'ed <» bbalfoftwf" 
and. after examining him. the trial judge ^of 

orly in respect of 24 bales, and awarded Rs. 2 8/j V ^ 
damages An appeal and a crc*s-appeal *^ r5f n Prjvt 
wwdisLiswl Qa ^ P" 
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PBIVY COUNCIL- APPBAL-(C'^.) 

Remand in-fCW/) 

Order of—Additional evidence to bl addic 

ED ON REMAND IF INTENDED B \-{Cnld.) 
Council vet a-idcIk- dctrer* U+/W and remind the. an- 
foe ascertainment of the damages payable to the H-iin’in in 
exert* of the Mini already .maided. 

Hdi that it was not intended by tk- hh> ( .«w. il tint 
the parlies >h«wld k aNowd to addnftr uJdikwal r*idr». 

The question wa« iwminlly one merely of takwlatiag lb- 
anount of damage*. ami it omlil not h ito km (mMplitnl 
that either parly would hj»e propMil i<> »all oklmce 
long afterward' to cnntra&t erjiinf* nhi S had l*m 
allowed to paw. at the trial, when the f » u wr.e (neejurj. 
tiiety recent. A remit* .i- W «mj k Mkf iheir I 
Ship> were not thepaper trkn.. 1 h •- aLceo. 

(L<rJ Sumner.) |’« k;ii \n Kudhm /*».. 

(1924)62 1. A 118 49 B 211 = 29 C. W. K 515 
27 Bom. L. R. 7*1 =(1925) M W. N 402 
A. I R 1925 P C. Ill 88 I C. 174 -18 M L J 6:0 
RE-181 W —NfMAND FOR. 

- -&idtnte—fi\ii/are /.«aJdm . mi Jed iy /*/*.-//<• 

Inde-Remand an ground of. 

A re trial ought, nui'mltut l« k dm vied tafc% la 
enable a party to mend hi. ta*e. anddo m, in India wonli 
be especially obpoiiaialJe. N>verihe4r*«. cwidning in 
•his particular c.i»e the doubt that ear'* a* to «hat re..!I t 
twk place in the- «ahftfdinaie plgr'» exit, -r.l t» nb.t 
'» Implied in lii. ‘la'etikni that tk «kom«D J ah*'. k 
*M' were identified and verified In the »*■.-«» : o*» 
*Werin|abo how much th-conduct of a India U'ia 
”*pend» upon the judge, and that the dekralaali may hate 
kvn misled liy hi. giving undoe aei>hi to the bool*. and 
* hjt wav Mid concerning the catrie* inti* boob. -ml *0 
pierrnted from gi«og more fi liy iatotkif 'a-v aid fotiker 
«»*idering that in thiv ca- the qacMjoa i. mil merely ** 
of money kit one of character, and that thee» ider.ee 00 thiv 
wordfai|» IomiMUi WMxtaHk •» bW *idetk 

troth lie., their lorrbhipc are di-po*ed. if the defendant. 
Joold be *0 adii'td. to h-mI lurk tWowfar MlW 
Baboo Cumia pershap a. IUrmi indfrjit Singh. 

0876) 3 Suth 132(135)- 23 W. R. 330= 3 Sar. 486 
Remand order of High Court 

DmidUmI of suit on pceEminaiy point-kou*al by 
High Court of. and remand of va c by it-(hdvr vf- 
. Pf**l I® Pri*y Council from-Dir.ci«-is to trial Cout in. 
“* regard to further trial of »<iil-Civing of. vonlraiy to 
P'acti-e of Privy (Wil. (Mr Jamn Jl'tWMr.) )0 
OENDRO Deb ROYMTr. Fl'NINIHtO I MB ROVMT. 

(1871) 14 M I A 357 (372) . 11 B L B 241 
17 W. R. 104-2 Satb. 517- 3S»r 32. 
"*7~-Recet.al of it. decree 1-y Privy Comnil—Remind l-y [ 
High Court on-Final judgment ol High Coart -firming 


PRIVY COUNCIL—APPEAL- (C**td.) 

Respondent-(f.*r/) 
notice to—{ t w/) 

i.prorttJtiv«. in India. d*«ld eithci of 1 km be dead, 
|bat . in the event of the .rttwnlenU not appear¬ 
ing. ami bringing in il.ir «a* »itk«t .(day. their Ijorel- 
‘hip- >il Drocrd to bear the They also 

rbm-trl ||„| tk-Mid a|«HkM kbnuld I* at liU'ity to take 
‘•h |u<«ee.lir*. in the Conn Mmr. 3. might k icqiii.ilc 
to i.mVr -mh nriice .* rxlkc effrctnal. and that the 
«nurt..f Soddff IWany AcUwkt .book) certify to the 
jadii i>| Cfmaatttt what -l-xild ltedom> with re>i>ect to the 

CM51 Wise?. Kinhfn Kiiamar Ttor«. 

(1847) 4 M I.A. 201. 
—1 i.-r-'iiu—i<-n of rccoid—Appral kin- -rt «|o* n for 
ki'i-j—\«iKe of— N'oeMty—N<ike of pending appeal 
*-rwdcpnn bim—EAecr. |,t|.| Pfk«HtD f. SHMKH 
\aiT UlHNX AHMED. (1896)24 I A 49- 

19 A 209 -7 Sar 123 Bald 629. 

Pauper. 

k.-pmihnt alhmed to defend a.a—Co>(> of. Sts 
I’RIW '‘I NHI.— \BH \L—< OSTN OF-KlSPONrFNT- 

PAl’PUt. 

PrintE li ca»e—Lodging of. 

- —Eaien-iw of rime for-tirant of. up.« motion 
after appeal «a- -d .Vmn for bearing ,j fijiU and 
Ufl'ie tk bearing lhrii-A. upon turn, of (I) 1 -poiidcm 
ui>t>.uking m4 torli anything in ihe interval to the pre- 
N*k.-..f the apodlant or 10 the fund, in the Court kkw 
and (2‘ paying the cot. ,J the application. (/)>. 

/,«.) WAlMN n. SRPfVi'Ki L\L KHAN. 

(1854) 5 M IA 447(4681-1 Ear 468. 

- Y -ikre—Coen-el for re.por<lent not heard on ground 

of—Adyjornmerit of hearing to enable royomlent to lodge 

pnivedca*. Govern ml Nr ut Bengal r. Mvssamat 

SHL'RRl'l FVTOONNISSa. 

0660)8 M I A 225 (230 1). 3 W.B 31- 
1 Suth. 405-1 Sar. 749. 

mvi 1 vie*l5t—Respondents in. 

-Appearara* fee. and argument, by—Provedure in 

«=•* ul. Sa I EG At. PRaCTITIONFR-PRIVV COUNCIL 

A WAI. (1872) 18 W. R. 163. 

•Stnim FROM. F-K FROTiniON OF PROPERTY IN 
IMSPU1E IN APPEAL. 

-v;. Privy Council—Appeal—Proi iciion of 

PROPTRTY IV DISPfTF in-Sfci rhv FR«'M respon¬ 
dent FOR 

Beview to Court below 

- .Itf.il It Pin 1 CtmmrU—Rnim /.< Cmrt M*u> 

udeymor Ic—Rifkl **i<r row juJi*,Mt—Satinf cf, 
l, /« iffrel 

la a care ia wbkh. after an appeal *a. filed to the Privy 

review in 
and noli6«l 


Of. on ground of ,1'rwl ltK.7 l-J .root "* •**« ,hl? r jd * mW ” ** °P a 

-Omkiun to appeal formally from re-rar d «d*. r«i a ba* 

8nn LOcvtT AfTtCH w 5 "" 10 t'a 9ifS3)= iwio&etothe wketpen't judgment paved on review 


POkHNARAIN SlNCH. 


Svrn LOotf a 1.1 Kh *n. * (1874) 21 A. 28 (33) ......... . 

14 B I* » 268- 3 Sar. 411 - 23 W. B 8 = 8 Suth 56 '?>!>} 

BesFOudect. 

NOTICE TO. 

h'U baring d affisl—SAut *f »'••« *f— 

Molt of-Afp,aranu net mUni ty rnfandtm. 

JIT*** being ready to lodge, and roipfc-arance 
X4 r 4ppeal havin 6t«u entered by the repoodetu. 

an application trade ty the apceHant. 

that the uld appellant he at lilwtv to *<rTe doe, . „ .... 

H?.W»,tU«apectiv £ < mp*4r.ti in pcfibB. or Ibtir. the tfjhCwrt its pridr Cw* aptj d«?ef< Ur 


Paic.lt) TPONDUN SlNCH v. 

(1874) 11. A. 342- 
22W.B 199=3 Sar. 390. 

- D.a 11 ** ittrcling nil in—AffiaI It Privy Cenneil 

frtm—Rmnal ef roam inigmtm and rtilerolien tf 
trifinal judgment dimining nat—f fat—Suit if fend¬ 
ing three fter. 

In a ea«e in which a mit wav decreed by the trial Court, 
the High Court«appeal di»mi». d tk wit. A review of 
the deer* o( the High Court wa» granted, and, on review, 
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PRIVY COUNCIL-APPEAL-(CW.) 

Review to Cou.t below -(Cents.) 
suit On /weal I.. Hi, Majrsly in CowdL their Loed>hips 
? ,he ’PM- iMdctht decree 

1, "'S 1 ' ( " u, « ^ review. stored tie original 

*• ,ff , uf ,he 'W V*»rt. ami fh« *j, with co* 

lhrn„ghfH.i. Th.ir I ord-hip*’ judgment wa* ato 
in Hi» Majesty's Order in Council. 

The Citui 1 Ulnw m« IK .| the ««lc. of the p™ 
Council nr,. fy dealing uith the.ompetrrcy of the review 
application ami .he legally of the „„!«* p** d . It acc.*d 
mgly treated .lie . u ii as xjboi.iing. 

MM. over ruling .he Owl Ulo«. that the mit had by 
tlveir Lordship, pews Mr** and the Order in Cam 
cil passerl thereon Iren finally t&afeed wich ewtt. 

It £ (jo.tc im,V)\viblc that any Coart in this country or 
in India can Oewrifr such a nit as an eti*tin- viit in which 
any onler whatever can be made. (I*,J Sint.) \rK| 
c nil U If Ram. /10«c\ cot p 1 .. 

1925 A IR 1925 P. c. 174(2)r 26 P.L.B 526- 

6LR.P.C.128. 

■ ■••Wire in ropr-tdent's labour maiV Arr-,1 
fronvObje tiyn to decree on the ground that it covered 
properties not covered by review 
~ 

jwr&s! 

APPEAl.-Rlf.HT OF-REVIEW TO COURT Wifi*. 

0874) 3 Suth 58 (60) 

—-'f.atter which might have been* right br-R„ fr . 
sal of decree in regard «o-Not alleged. (Sir Mur //+ 

WH.iingipershadSahu:- Mihirwi RiH. 

(1884) 121A 47 (51). lie 379 '385 6)1 4 Sar 621 

“—Older rejecting—Reference to. i. a.-mmr,, 
hmni* ol appeal from original judgment-Iw-;, 

Revivor of. 

jCussr £££££? 

Paktv—S oisntimoN or. , 1857| 7 „ , 

put forward by |<jm| rmiWeiifjKlri • J* h CM ** 
only and not personal d** of |«a| °7? fJ 

"•»«*■) Umr to Begum r. iS H ,n K 
mm ia .mmSiShm* 

where respondent was a Hindu woman of n,t 

*»> HoZXuTvZ '"""j 'Z s p c . u “V 

Riddles In-Propounding of 

Right of. 

~i Ste ali0 C p .C. of 1908—Ss 109 lioi 

appealable value-appeal as V™!L tfv 

£ks£-- 

agent at. SCH0RE w -^overnor-GeneralY 
Bombay navabofSur.lt act r8 of isw. - 
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Bight of ‘-{CmU.) 

Certificate of leave of Court below. 

Claim disallowed by first court and not 

URGED IN HlCH COURT BY CROSS-APPEAL OH 
MEMO. OF OBJECT IONS. 

COMPANIES ACTOF 1913—Ss. 235. 202. 
Consolidation of suits for conferring. 
Contempt of court. 

Court below authorized to grant leave- 
Grant of leave bv, leaving question of 
COMPETENCY open. 

Court of highest civil jurisdiction in Pro 
Vince—Final Jur gment of. 

Court of Justice-Prcciedings before-ap¬ 
peal FROM-RICHT OF. 

Fin al order. 

Income-tax act. 

Indian Legislature. 

Interlocutory order-appeal from. 
Kathiawar. 

Land acqi isition act. 

LEGAL PraCTITIONFR. 

Native Ruur - Diposition of. by Viceroy in 
Council. 

Objection to. 

RiCEWR-lNTERIM APPLICATION FOR-ORPMM. 

Review to court bflow—Matter which might 
have been sft right bv. 

Statute taking away. 

Supreme Cou*t. 

Takinc away of-what amounts to. 

Taking away of-Indian leuislature-pc«o 
of. 

Trial Judge's decision. 

Undi rtakinc not to appeal in certain EVICT- 

APPEAUBLE VALUE-APPEAL AS CONFINED « 
PRINTID CASF AND IN ARGUMENTS BELOW, TH0W» 
OF SUCH VALUE AT PRESENTATION. 

-iWir 

If an appeal is competently made, and it appears to m 

lordship* after argument, or is admitted at the B*r-t“ 

'he gru.fr port of it muM fail, it is the constant 

give relief in rt»pe I of the portion in which the apf 1 

notwithstanding that the subject-matter« 

portw, of the appeal may be less than the 


P*twt of the appeal may be less than the 
The appellant ought not to be prejueiicrd by the W 1 
bis conns*?, in the fxercre of his dis rdioo con.ne^. . 
l:. - • . 1 * . « i*. fO 1 


■ wi\ VAvm v Vi mu - 

bn printed case and at the Bar. his mp** 
"alter below the appealable value, because he W'J 
he apj>»a| corld n« sucked as lo the ren amder [M 
{LcrdDavtt\ Kale* Singh t. Pafasram. , 
(1894 ) 221 A. 68 - 22C 
6 Sir 545 - B. and J.’b No. *37-5 ML *' 

Bhopal-schore in-GovfpnofGenewl's 
AGENT AT-DECISION OF. 

■Anpeal from—<Wv if lies. (Itri 
HANSRAJ r. SUNDAR I.AL (1908) 851 A- 'L, 
35 C. 648 (660)-4 M.L.T.25 = 12C.WJ[-J* 

7 C LJ. 620= 10 Bo®-1 M ^ 
1S8P.LB. 19C8-f9P.WMlW 
HBom. LB. 146-80P.B. 1908-18 


Bombay Nawab of Surat act i8ofIW^ 

ibotR* 11 


—Governor of Bombay in Co«dI-Di s, J t "2 l 
awab's property by. actirg under A't-^PPf' je c 
Set Bombay acts - nawab of Surat 
1848-governor of Bombay in counow'' 
bution of .vaw.ab's property by. Acnrc - . 
ACT. .(to) 5^-^ 


. 

1 
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PRIVY COUNCIL—APPEAL—(£>*/</.) 

Right oHOitf.) 

Certificate of leave of court klow. 

———Giant of, nitbouc iwhKctior.-C,«.ptt,»e of ap 
pfal in case o(-DiM.iva| ol appeal a, in. omLCfcat. (/W 
Dn*y). Kalka mmh v. ParaSram. 

(1894) 22 I.A 68 (73 4 > * 22 C 434 ' 442) - 
6 Sar. 515 - R. and J’s No. 157 - 5 M L J 14. 
"—Invalidity of-fcfKct of. CPC Of MM. 

iio-certificate uni»»r \nd c.p.c. or iaos-s iw 
-Certificate under. 

—-Invalidity of—Effect of-ObJtttwo pa „, „f 
certificate—Respondent's failair to raise-FJ kj. 

_, , (1900) 28 IA 11 * 23 A 227. 

--***» - CoOkl Kmcm - lV*f«trta I 

ol appeal-Test true of. in M>ha ca*. 

(1901)281 A 132(183 185)* 23 A- 415(419 20). 
Claim disallow n> m first Court and not 
urged in High Court by CRosvAprm. or 

MEMO OF OBJECTIONS. 

“—rdfttl of. 

In or about m. appellant’s father. .V. entered into an 
agreement «uh the rc-pomlmi under nhi h the respondent 
^appointed agent la the pup.* ol vdeetirg.an 
P'Ofiis from certain foiertland. ten eiing amounts ol hi, 
management, front tin.e to ti.i c. t.. \\ .v ..i«l :n July |aW. 

«ed cut 161-1902. In Septewlei |«XU th e app Hint 
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Right of-ftVuw.) 

COWOUDAHON OF SUITS FOR CONFERRING— 

(‘ *•*// ) 

to tfe Pmy (oetn.il. [Mr. fa,,* I'jrkt) Monm 
MCHUMMUD UBUOOLAH B.’.Wio MOOHl CHIOT 

(1837)1 MI A. 363 5 WR 34(P.Cj= 
1 Suth. 56 -1 Sar. 129. 
Coxmin of Court. 

* 

COSTS. 

“'PPcAl t' rtSii.K MAT. C«»IS-.\PPE U As JO. 
<JURI BI I.OVY AUTHOKIZILTO GRANT LEAVE 
-GRANT OF LEAVE IV LEAVING OLTSTION OF 
C..MPLTENCT WIN. 

“ I fat. 

Rcvtol Haute* of Ontaiio, 1*97. C. 4*. "The Act 

«-J»jL.«l an -flowancc of the appeal by. he Court of 

aW “ *” ********* ,hj '«*•« Mon from 
TT i ‘ ,c • a ,h ‘ l » -ential that that Jppca | 
Court. and t-ut th.Cu.rt u„ 
d owter.^.Hi^.in c«,.ide,i^ulK.her any 
paitit-U case .a. -ppeaLUe .* me. 7 

1 When the Cantu. Ontario granted leu hut carefully 
a-wdnl •ipre'sin-„ ifc.questk« of the so,,,- 


JWRced (he suit out ol whM the appeal a.o-e again* *??*** \ r > «*» ‘■'»« thf 

he retpondent claiming a (letbualk n that the te'fce.detrt "• 'he appeal. ami m their Lordship.’ opinion the 

»u liable to render account, to the plaintiff- of the amo.rt I '** "?* ‘°" l P e ' ,rit - MJ. tb^i the appeal «a, nu | 

wloed in re-pe.t of the „id mooc.tv for .hr li «S “>oje«taml |» 

° f ft $£r p, ^ ,) ,k 'H ^ s •** *** 

>n acow, ‘ ° f *"*i. m,c , M [ w f4i,l> in, r rwl ,h ’ 1 ' 

MpftHJiture from the irn^nh of J.ly-Aupiu |h%, 0 ,he I "ft 7 h 'J <oe ” d,,rd * U,Ktr « «'of appeal- 
mceilh of January 1002. Against ih,t .,r.ler the rt^-dent i J A ’ 7 oc ' l “ n l , * M bcf P' n Aftd prolaaMy would be 
RE ‘V he H< « h Co *" The app .1 na, 1 '**'« ** MhL flW 

Ikeotderof the Sub-Judge «a, variH k. at to Emit the j 

amount to five month, fr-m Augu*t 1901 to January |«J. | (1905 15 M L J 461 * 10 C.W N. 7. 

“ n appeal by the .-pp-llantsag in t that on'er of iki 


u . "7 <" c -|»i»iia> in 1 mai c-< ft Ol ta; 

B2t+ ,he y “W U at MlOMb Ml I e ordered for 
“JM* Period rrf the a P n.y. 

Wwtkt.b the abata « of mjcivi ^nl to thr 
•I'CT Court, or of any memorandum u. h a. «a, req.-irpj to 
fled under S. 5C.1 of C.P.C. of IW2. it w*, not rompe- 
ent for th e appdlanle to get any further rem.-'y than the 
lOtontiofl of the order of the Fth-Jglge (6-7). (M 
u o m T'' N0BIN ChaNDKa B.«UA r. ( HAN DBA V »D- 
BA* UA . 11916)41 C. I- 5 LW. 4£2» 

W M M «0 *(1916) 2 M WN. 5C5 21 C.W N. 97 ■« 
24 C L.J. f09 18 Bom L B 1022- 
14A.L J.1199 36I.C.l-31MLJ.8tl 
Companies act of I9i3-Ss. 235.202. 

ZZSSn* summon, prevetdirg—Order of Per* h 
Court on its original \ pp .aJ 

from. Jrr Companies act of 1013 -Ss 235. 202 . 

(1927)4 O.W.N. 685. 

Consolidation of suits for conferring. 

21, Gn. ///, 70. S. 21-CtmliiMim 

/fc 2 ! G* 0 HI. C. 70; S. 21, a judgment fo» le*» than 
^ 10,1 con< l J 'ive. And whe-e there are tuo 
iSTK “ Ch 0f ,hem for /5.0TO ea h of 

the words of the statue U final and .«»l-sire. 
fAuw* ,here wt,e »*° i0 ' 1 * l« f °' •'« * Ihar 

"'hecgS hwhfor mrrethan that amount) and two 
In them.- h/U that thesui^eetwH 
for thf fO£poscol penoittieg affappea) 


Court of hiciifst am jurisdiction in 
province—Final judgment of. 


-Appeal frum-IO-ht 0 f. aHuutd - A*mfa| judg- 

ment of Court made firal-Appeal f„m.-kight. f. .hm iu 
revet.ing pdgnwnt not *, m»lr final. Acc Ol’MH AC)S- 

C1VIL COURTS ACT OF |«7l. (1877)4 1. A. 178 (183)- 

3C. 622 (627). 

COURTS OF Jusnct-PROCELUINGS BEFORF- 
APPEAL FROM—klGHl OF. 

- fin Ini mkitil—Ptrum *<1 ,-R, : kt 

The Critical Agent c A Kathianar held that the right of 
Appeal to the King in Council b a Urth-right arvl arpertains 
only to Brj*fah »ljM. unles, spwially confcrd by IcgH- 
lanreenactmen-." Thor l«d*lg> 11 c unaldr to concur 
in this view. The, think that if a Court, administering 
y*Uce on the bugs behalf. mak~ an order, judkial in its 
nature b, «hxh some we m unju^ly and injuriously affec- 
ted. the pervn aggneveeJ „ wl pwkded from applying to 
•he King m Consul to redress hn wrong merely by the 
that lei. not the king’s subjtct. (*> Arthur W.hcn) 
HEMCHAND DevCHaNDw. A IAN SaKARLAI ChhOTAH 
L* 1 - (12061231. A l* 33 C. 219 (263 4) ■ 

lOC.W.N.Sei^Brit L R129 3 A. L J 260* 
3C- L J. 3B5-1 M. L. T. 115 = 9Sar 6« 

—* * «■., cwSSKiJA* T 

unnumam: auoMttalSfwI 
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PEIVY COUNCIL-APPEAL-(Cwr«.) 

Right 0 t-ACmU.) 

INTMLOCUIOKY ORDER—APPEAL FROH.-(C«tf.) 

'■*) Tata Iron and Stefl Co. ». Cm-Mtm 
AUTHORITY. BOMBAY. (1:23) £01. A. 212(2189)* 
47 B. 724 f732)-25 Ben. LEWS- 
AIR 1923 P. C. 148= 21 A.L.J.G76- 
18 L W. 372=(1923) M. W.N.6W* 
33 M. L. T. 301 - 9 0. & A. L B. 783= 
28 C W. N. 307 - 39 C. L J. 16-741. C.«9= 

45M.LJ.2W 

K.<ei*tr—Interim application for-OnJrrcn. Sn 


PRIVY COUNCIL-APPEAL—(tW/.) 

Right of-|t«u.) 

Final order. 

-App al linen—I*, r.fll 1W-S. 104—Effect of. 

•v. <. i*.r. not-s. io4 —appucabiuty—privy 
Col nci 1. .\mws 

INCOME-TAX A a 

-Ad *,f l'»|N—\ 5l—Ifc.biua ot High Craft under 

A|n«..i ti'iii. aw IxcoMi -tax acts- Income-tax 
\. I of PUS—S. 5|. '1927; 511 A 421,423-4;. 

U. (Prior in 

"f uniki. AW- Income tax ACTS Income -iwuim —imoiri application tor-uroerai. 

1AX ACT mi |M’2-S. (1927)54 I- A. 421 (423 4' i RECEIVER-INTERIM APPLICATION FOR-OmiBiON. 

INDIAN I.LCISUTUIF. 1 (1927)551. A. 131=65 0.7# 

- Finality jr. h /.. J.-.,f. r . 1,, ,/ t Kathiawar. 

’ Y 4/ -PoStiral Agent's Coen in-Appeal from. JWKl- 

I he n.iili y given to adfimut l*y .in Act of the Indue j TrtlAtt’AR—POLITICAL AGENT'S COURT IN. 

Ug-Utai- lr limited 10 the jeiMkliOA of that (1903) 13 H. L. J-1M. 

“ SSS Kj£* »- e 3Ksar : 

I860 6 M. I A. 448 4W.R S4-lSutb 268» (1905)331. A. 1*33 C. 219(2514) 

" ,M h ~ Stmttm * *■*» aowsw* ACT. 

Ii i> the prerogative of the Cionn to do justice brfieu - Drt, *' on of Hi * h < ' ou,, under—Appea! fra** 

all it* 'uhjeeb, and the Innun Ughlainw cwld haw* 1 * SD ACQUISITION ACT OF II94-S. 54-Wl'V COT- 

|mcr to limit 0. iflectthat p»ei<.gative Mth/wt th- voik- l,t AlfEAl. INDTR. 

lion n| the <Wn (455). {hr! J u „i ( , Tar,nr.) MODII LEGAL PRACHIIONER. 

KA'kHuwmw^M; ^viRRHAEf. 1 Sulh 263- -Crimkuloffcnce-Comic tic. of-ket***! tmj* 

(1856, 0 M. I. A 448 * 4 W. R 94 -1 Sar. 572 - pwnd of-OnLn «f-Aopea| ftom. Stt LEGAL PWCU 

INlEKI.OCL’IMRV' OKUER—APTKAI Jm.M llONLR—MISCONDUCT—CRIMINAL OFFENCE. 

- hunttnu ,h. (1899) 261. A. 242*12*. * 

iVn liiti an uppr d and .r^-appcl to the High loan ! NaIIVE RUI EK-DlPOSITION OF. BY VlCWVl* 
it.mi lllC jkxtw oi the 'ubjudge pa«*d mainly ia favour ot COUNCIL, 

u^ehndant in .mt. an apptk-lka.u. *a-W to tlx -Or At of. made on report of commit *PP*J 

ntsBasMSg 

o~T 

TS **% 

,hc ,l '? h 1 " u, « a "d J certain order na« made On tm. I "»■« l< taken al fonr« «ge«" 

• onvlt.Utid appeal* picfciro: to the Priiy (VyjiKi! from tin ** ^ ***** 10 '* Ukrn i{ ^liT 

'anlin crloculory order .4 the High C«rt th-ir 1. r «^ t0 | ^ >'H M\DHUB DO^Sr. BlSHUMBUR ^ 
"Odiled the order of the High cSt. (/,,/Iw 41869 > 13 M - 1A ' 85 495): 13 Veto# 

SHIB \K ^ : ^ ^cmarX: 3 B L * P C. 27-2 Sulh- 257 - 2^ 

11922, 27 C. W N 1004 - 32 M. L. T 189 (P C - F * h u '*" *• fr'lia t/nliWt*: # _d 

frrmmt im I '* '* wtifatt uni t* Privy Cmttt 

f> iWx »r /AlCT/ /» e«M/. /rjHkrtfl ef r.v.'id—Dirtf Ilf m in (dU tf-W™ * w 

I he nine fact that the High ( owl. apparently «h ; a> Privy OuntU cr it, Rtptrdrtl *« early tup 
jumpnon th.il an order ol their? nni h »a« really interior <• "**■ 

wry «... a final <H«r. hare ceitibed the of th, Where «ith «hr transcript of the .ccord '■*22 w * 

amount and value ofihcuil cannot make appeaiable a,cil appeal, the High Coort formatted a «Ji6a“ . 
older wi,Kh doc> not fulfil the natatory cocditiow (54) “hat i!» deci‘i««i on one of the point* 
* , 7"'*' ,w ') Ru RAPHA Kishan COI lfctor ! 00 theandeitaking that it «a» tote final, and t*Jg| 
,Al! Vyj. , (1 ,S? )88IA 21=23 A 220(227)= |not to appeal to the Privy Coonril. and M 
5 C. W N 153-3 Bom L B 78-7 Sar. 800= <d x> k«rtvn to both patties. htU ,hal * 

_. „ a , , 11 M. L J. 65 ^exh piny, by an application to the Ke^™ ^ 

urhr L '“'Yf l n (B r ~ a Kx y Ceuncii or to'heir Lord-hips thetns^ ,,, 

unit'—(rant *t-Di,<r<,,,m. that certifi-ate to the attention of their 


The granting c( pemisrion to apoeal to H» Mairty in 
Uunvd in lespec: ol preliminary or interkxntcry y.cgrrL, 
uecr.es. or.er, or w4,«res of the Ugh Cam under CL 40 
of the Utters Patent 0 : th< H gh Court of Bombay is 
Hlhrrlv Atfiaiwn- . 1 . ; *" 


that certifi-ate to the attention ot inetr 
take their Urd*hip>‘ diiections as to *hat oop ~ a » 
before any expense «as incurred in prepiriog 
cWiverirg brief* for the bearing {Leri JT 

H 7-.. •-“’V" ngn v.oun ot Bom hay is MOONSHEE AMEER All r. MaHARAW* 
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PRIVY COUNCIL-APPEAL-(C< */,/.) 

Right o MCW) 

Objection tu-(cv«v.) 

PERSHad v. Two winovsor Emam aii b,o. 

(1875) 21. A 2C5 '2C6) If B L R 221 - 
SSnth. 148 1 3S«.4S5- R& J s No.26<Oudh). 
“ “earing uf appeal- Oirr-ion to tale Iwfwe-C.M. 
of respondent -1 >i.a||.ma r <e P f t ^ ^ . 

Privy Council-app, »L-cr$t$ OF-lvmvivm 
OBJECTION, lie. (1875) 21. A. 205 (210) 

—Y ime Ur (ahtie-Ft eftim. 

pjw? ,0 V 0 < ppp-,I Io ,hr 

Pm> Council on the pi. ■■<! i] .,r t| f fa Vf to; petal mm- 
„ by the Coon , n India was i n i»*« OHtHa.ce, «.f ike 
cate Clearly ull>a ur.i cv^U lo le i;l<» at >U railirt 
mo^n«. U when il e«p^m. fit-. U 
, Ir to*ar P‘‘ ,|,|0n of . pp* i h.’<: 1 1 *> 1-ip.i. Th< oi> 
Vtoos reason foe this rule is that ih e prat p, p, f . 

!“ nn * far the hearing of the appeal i> thcr<lw >aitd. which 
luteMy incurred if. wlen tie <!*•*« i* -Pima-eh 
Ulen. their Lordship fitl, hli-ed t P } i,M (jtY). (.</, 

C ' , ' ,Hl * IfMH.I r.TH, TWO 
WIDOWS or ES'AU -'ll PIG. 0875 2IA 206- 

15B.LR 22U3Sa'.4f5«:!£uth 140 = 

R A J.'s No 36 'Ocdh) 
KFCFIVER—iNIMtlM APPI ICATION IPk—()KDlM ON. 

cI^vfK'/w Wi'i p-imumm triii- 

CATION IOR-ORDI K ON. fl£27)55I. A Hi¬ 
tt C. 720 

Review io court BELOw-innm uhhh mh:ht 

_ H " l writ SET Mil III (tv. 

VAiinX^^! 0, “ >w f, " r P' , « n - V r.NCAlA- 
•arada Iyencar v. Venkata i.ichmamu 

(1874) 3 Suth- 58(60). 23 W R 91 

STATin V. TAKING AWAY. 

7, -Eifrtn totrj,- Nuitilr—Oefium deeUred 
tnlamifvulume "-tfeel. 

Tl.e premgatiu- of the Crown canrot It taken away ei 

HSPS* " 0,<1,: a " d in a »p«««*•« "* ?<***■ 

I * of the Crown has existed precis -oe.K m-i be shown 

Zeibl i lu * ?*")* ** ^“P" Jfc* 

already .*iin e Native I And Court l*.rge»- 

EBj?l 1 "*!- To1 ^ Conns ibeUfUatue g.te 
ZT JU,,5<l ' c,|on Wff «•» ‘i*'l of tuliies in Lnd 
prolutf. ami admini-lr atk*. 
t ^‘ li ' ion W*to provide for the deter- 
^'nanoo of disp-atc among th*c n.tises according to their 
n canoms. so 'ar as tho-c were ran repugnant to the 
Mprmc'plesof humanity. 

(h A" e J* d *-'ion of '** Act of IS04 (No. 43 of 51 Vk..) 
»ht»IH i? » !* ** WoM of lb* Native Appellate C.urt 
*2J **..Mand con ki-i»e." There was noeapres. 
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err I .• 1 anu con « 1V *■ There 

JTSJ H “ prerog. tive. On a ^ticn a,i mg 

loHis M u ,Mh , C * 0,dio,,he>w ’’ on r * fk “ Ha 
of S?r 52 IJ for *****'° a PP ”'’ M ,la ' ,he P RK 6 al >* c 
Tn,v C *“** ,lktn -‘^y- 
ruJiF"-* 1 c ** ,h *>r l-ords'iifa have to deal with 
kiL tv?, ar * ,he 0,diM, y lf K a * »8*"»of "tbjee.s of .he 

■ffenrfuV ngh,$ ^ ,fcb t“ ,, '' B * a ' *" '*» 

newivll 1^' -' at,OT,on - « d P'o'-ate are subjnted to tie 
^ created tribunal. But for the creation of ibis cevm 
tJ‘V^ fU * OTl1 have had to detentioe tho-e rig‘t» as 
Hu V 2. CM, 1 " ld an ; PP f41 *°' * d 'tolj have lain to 
UllSi . ' ^* «cla>ion of the right to rppeaJ to H*. 
on ‘herefotehea (orf-itutc of eii'tirg righ:* 

Wu, uff.. 0 } inject. (Ord R4nUm.) 

• 1 - 5 WA /»/4r trw/rr e/fcl/ Will rr. 

. -(1908) 12 C.W.N. 108J. 


1 V—VT COI»Ctt-*pfBAL-(C«tf.) 

1 Right 0f-(CW) 

Supreme Court. 

—-///Vn/ Urm-R,# ef. 

Joj2.„ " rich, „ i, SnJ n ,, ^^‘ 7 * 77 / 

_, . 3Moo P C. S7 -1 Sar. 198. 

(1849)511.1. A. 1 27.(421 
Bjoity «kV of—Snit instituted on- 1 VvTei- in_\ n 

10 l J ! ,w ^ 

s. prim, Court* or BoMrn-^n^?D;nf''c i ;!; 
«NM m i ED ox-lssui s pin n id nt ” S 

_, , .. . flW °)2M. I. A. 169(178180). 

* 

Mad.l T j7 / ^ ' -uM of Bombay ami 

,, ' l77 > (•*/'. Arrow /V/,). Vutmnnuo, 

n'1H()0BH0\ 

(1840) 2 M I A 169 - 3 Moo P C 87-1 Sar. 198 

■,—%r **' *'*" 4m 

,;SS1r~'*Si'5£ 

ffStiiS 1 -. * vvfsJ :t e 

K^jTir .vl ,0 >a > '*« '*< Mge might p,„. 

I 25 i 2 l hSwS '’ ,,C r ' ,,rf ^ * di ^"t 

“■'HOMEPc.E'.M Smrwi "m, mf'i,K aS 
MID KHAN. (1854) 6 M L A 27 8 Mco'p. C^llO- 

1 Sar. 469 

«5S®W*t£St 

(1847) 4 M. I. A. 220 (221) > 6 Moo. P. C . 43. 
Otfeerof—Strpension for ntt'condnct of-Order of 

hriElJ 0 ^ Coon< r ,rora - Unvc '<»-Grant 0 f- 
lunvieticc o» Stpeetre Court. See Pkivv Cfltivrn 

Appeal-Special leave fob-Cbast of ‘ C ~ 
(1880)'7 Mco.P. 0.141(145). 

TaKINC AWAY Or-WHAT AMOUNTS TO 

tr.gfet be reawnaNy eortended that the Crin m^rl'in 
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PRIVY COUNCIL -APPEAL—Xu*.'-'.) 

Right of-itWi j 

Tamm; away 01 -What amounts to-(C**/.) 


hy a [xu lieu Ur mode of enactment in the Charter. It may 
>ay. thete is a light to appal to the («o»n Generally. That 
appeal 'lull b- in (nil ca >r> at all lime>. hat that appeal 
dull lw in niiiiinal <:»•> i nly in a muin manner ana 
lorm. and I shall del-gate to mv Judges below, the right 
(the Crown may viv •«») to refu*e*n 10 grant it, as they 
*te lit. I *ce nothing cent 1 ary to the prerogative. I see 
nothing Contrary to the right of the 'object. as iavulvtd in 
the esenpe <>f that pierogatirc of the Crown, having even 
independently of the Statute, laid down thr right in that 
partkular form (4*>56) (L>rJ Brmgiam). Tilt QUEEN r. 
ALLOOPakvo. (1847) 3 M. I A. 488* 

5 Moo. P C. 296 1 Sar 310 PerCrCa.551 


Tamm; aw tv oe-Imhan Legislate re-Puw»k of. 

-Conti* of JuMie — Proceedings before—Appe; I 

from—Right of. Stt Indian LECISUTURE-PRIVt 
COUNCIL (1864) 5M. I. A 499(508). 

-Sanction of Crown — Necessity. Stt P. C.— 

AprEAL—I ndian Legislature 

(1856) 6 M. I. A. 418 ,'465.. 


Trial Judge's decree. 

- Aff J itir/fl Urn. 

A wit filed on the original »ide of the High Cooil 
again't ,/ and H, a. agent of A . on two contracts, u 
decee.! against A bit (fi'iurxd again'! B. who was 
however, din* ltd to juy taxed •**!% to the piaintiffv An 
appeal waspirfenel frn'ly by /and //again^ the drtre- 
which wa» in.ule against -hem. Plaintiff*, however, did not 
appeal again'l the tkxrce di-mi"irg their 'lit again*! B. 
The appellate >i.V of tie High Court held A *-> w* 
lialale in re«pcet of one of the «<*itractt >wd on. imxiified 
tlw decree l*k»w in re |* t of hi- liability under the other 
contract, with certain ciH>. and dbmitxd the suit again'' 
U. From the dc ree nude on the appellate *>deof the Higl 
Court the plaintiffs appealed to the l*riwy Coomi! feeling tc 
m ike /.' a- well as A liable .m the contract*. 

H,U, that a* the plaintiff' had not appnkd against the 
ckxree of the trial Judge dismissing the vit. excepting as tc 
errets again*! //. the appeal to the Privy CwnkH was. m. la 
3 *B WAS concerned. onNi'iainaMr awl dw<Ud le .liMni'-e 

The appeal to Hie Majesty in Council, in so far as B is 
concern I ism effr-.t an appeal direct to HK Majr4v in 
Council from the decree of live trial Judge which b no* 
allowable under C. p. C.of 1908. or under the Utter' 
Patent of thr High Court. 0. 41. K. 33 of C. P. Code of 
1 908 not intende I to apply to sa. h an appeal (87). (Si. 

Mu Mahomed khai.eef Shiraz r. LaTam 
neries Lyons-MSES. (1926) 631 A 84 = 49 M 4S5= 

3 0. W. N. 568 (19261M W. N 495 24 L W 115* 
44C.L J.67--28 Bom L R 1391 = 31 C W.N.l* 
A.I.R 1926 P. C. 34 = 94 LC 767 = 
61 M L J. 570 


Undertaking not to appeal in certain event. 

-Appeal in brea h of. Stt DECREE- APPUL FROV 

-RICHT OK-UNDERTAMNG. ETC. 

(1871) 14 M. I. A. 203 (206-7). 
Single appeal by different defendants with different 
defends and different grounds of appeal 

I'r/gufo'ily—L&lgiHg gf stfirjlt taut and off- 
tarent, 6y stfaratt ttUKifl erdtrtJ. 

Where the defendants in a suit by a creditor to recove, 
amounts for which they Mood surety raised different defen 
c«s tat freed 1 it prefer ring a single appear to Her Majesty 


PRIVY COUNCIL—APP£AL-(CffW.) 

Single appeal by different defendants with dlfe 
tent defences and different grounds of apNil 

-(CW.) 

in Council, their rea'oas in support of the appal tea* 
also different, itld that the proceeding was irregular aid 
might easily ie>ult in inconvenient consequences. Toardd 
the necessary embarrassment due to such a proceeding, their 
Lordships allowed the appellants to lodge separate aw 
and beard them by separate counsel (172). (Lard HMnst .) 
HODGISr. DELHI AND LONDON BANK, LTD. 

(1900) 271. A. 168 = 23 A. 137 (142)= 6 C. W. K. 1= 
2 Bom LR. 967 = 7 Sar. 767=10 M. LJ. 279. 
Statute. 

--Indian Statute—Practice of Indian Courts as to- 

E'tablished course of—Interference with. Stt STATlHl- 
I.NMAN STATUTE 

(1872) 14 M.I. A. 643(6651) 

-ProvrsiuH of-Violation of-Objection based ce- 

Maintainability lot firs! time of. Stt PRIW C0UNCID- 
appeal-nfw point in-Permissibility—Statute 
Stay of execution of deciee pending 

- -Stt Privy council-appeal-Execution or 

DECREE UNDER. 

Stay of Proceedings pending. 

-Grant of-Juiisdiciiwi of Privy Council-Rfflt* 1 

onto of High Court—Appeal agairut—Proceedings ■ 
remanded suit pemding-Stay of-Refusal by High Cart 
of-No appeal to Privy Council fiom-AppbaU« w 
P‘i»y Counvil for stay in case oi-Qxrrt as to jantdxw 
of Privy Council to pant. [Lord CMmftri) 
SlI’HEL NUZUR ALLY KHAN t. RAJAH 0j<* PHYAWt 
KH\N. (1865) 10M. I. A.322(3267.Wr 

6 W. R (P. C.) 83=2 Sir. 1» 

- Grant af-Rtmud trdtr-Afftd ('•*-***' 

tup iu rtmandrd tntl ftudiui-Stir e f- G, "‘ nJl - .a 

Cost* unnecessary to which applicant might t« J* “ 
day not panted, it/d not a sufficient ground for 
slay became (I) he could, if he succeeded evoiteally.J^ 
ver such cod, from respondent and (2) if «* FT. 
and the appeal failed eventually, the respondent' 
great «Ungcr of losing evidence which would be tsdj » 
trial on remand. [Lard CiilmtM ) NAWAl J 
NUZUR AU.v KHAN 9. RAJAH OjOODHYARAM 
(1865) 10 M L A. 322 (327)-6 W. B.(P• 
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-Protection of property in di-pote-StiJ^^ 

Privy Council—appeal—protfction of p»o^ 
IN DISPUTE IN. 

Subject matter of-Value of. 

- SttC P.C.OF 1908 S. 110, PARA. l-SllW^' 

HATTER OF APPEAL 

Suit-Events subsequent to. 

-Cognirance of. .9* SUIT* EVENTS 

TO. 

Supreme Court-Decision of- 
-Appeal from. Stt PRIVY COUNCIIa-APR*^ 

Right of-Supreme Court. 
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in case of. Stt DEED-CONSTRUCTION 0F- 
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deed in case of. Stt Privy COUNaL-APPW^ 
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fHE PRIVY COUNCIL DIGEST 


PBIVY COUNCIL—APPEAL—(c<w/J.) 
Transmission of record 

Deed-Original of-transwksk* of. 

-Adjournment of appeal for purpo^ <4 

of deed in question. [!sr4 JutiutTnmrS \ I; Wist 
* BHOOBUN MOV EE Dabia Chowd 1 *ainif. 

(1863) 10 M I.A. 165 (171) = 3 W R P C) 5 - 
... .. , . lSuth 563 - 2 Sar. 91. 

m^Lord juuu . Tuna ..) Ranee surnomko 
Maharajah SumsHCHUNDER kov 

(1864) 10 M I. A. 123(1315.' 2W R 13- 
2 Sar 60- lSmb 548 
“—Order for, on application m ,!e after iraaMm<*ini ,4 
the transcript to England. [UJ KfpJjt.*.) MUSMMAi 
KH00B CONWUR Baboo Moodxarain SIM.II. 

(1861)9 M. I. A. 1 (10)-1 W. R (P C.) 36 - 
_ 1 Snth. 465 1 Sar 813 

--Translation of deed by High Court-AppHuii 

questioning correctness of-Pmtdurc in caeof. A,. Deed 
—CONSTRUCTION OF-VlRNACl L.Vk Dkils—T k VN>I V 
TI0N "V HIGH COURT OF. (1919) 13 L. W 652 655 
~Law points—D.vision below confined to. ami appeal 
involving only—Record bearing upm not point—Iran- 
mission only of, dieted. RAJAH K.IO YlNkAii SURYA 
•Mahipati Ram Krishna rao Hah voir Court oi 
••ARDS. (1897)24 1 A. 194 20 M 395 7 Sa 252 

rr N ? ,lCe 10 ,e 'P° ndrm of-Nrt^Miy-Servkr poo, 
P-«% npi-al-Eftect. A* pRivy 

COUNCIL—APPEAL—KtSFONDEM—NoilCC 10. 

. (1896) U I. A. 49 -• 19 A. 209 

^^lESPSl 0,rf " lo ClBrt Mm !<< - M-le. or 
appiacatton of both panics in a case in whxk Court lelow. 
jouithsta'dmg an c«p,e>s direction to tha- eflect twgSge*. 
jolted to Iran,mit a portion of the record. Haboj 
i™J mAD SskMS Ml'SSUMAT Kaw.auasi 
(1851) 6 M I. A. 146(161:. 

„ 1 Sat b 225 a 1 Sar 412 

——-PttilifH fer—OrJtr, n. 

Wn a petition praying for the tran.imwioo •>( entaia 
awuments, wKich were u*d in the Htigaoei but whkh 
paM 01 word, the Privy Council 
sail ,he Hl * h Cogn ,0 «he dntuMMs. MaHa 
AMH ° F VlZlANAGAR V. ZF.MINDAR OF BOMIH. 

(1869)4 M J 283 

__ Valuation of property 

I *Nn !’ {V " tnt ^ding. as to-lnteifemsre with. Str 
WND AOOUWmuN ACT OF 18W. S. 23-MARkFT 

mm»L an ? Privv Council —APftAL—L and ac¬ 
quisition ACT. 

-Principle adopted by Courts Wow as to-Obje.tion 
j®—Maintainability of-Characier of vahaiion of pro- 
rrJL J ,1 ? 1,l0 r 0b ' ?C, ' On in Courts below and in 
“^ WgedmPnvy Council only to. Set PRIVY COUNCIL 
nJw^ L *~ NE ' v ro,NT in—Permissibilti v—V alua 
N 0P PR0Pf «TY. (1920) 47I. A 255 (264) - 
48 C. 110(118 9). 

VtrBicaUr deel- Tramlatlon of, adopted by 
-- i Council 

,,an Mation—Translation of Court Wow- 

QQlar deed*" S" nF ' ED ~ CoNSTBUC7,ON ~ VKKSA - 

-_i ( a Ve , I ? wul ‘ r wordi-Meaning of. 

Sr, aJ™‘ an toart ’‘ °P'*>ioo as io-Weight attached to. 

words--Meaning of-Vernacui.ar words. 

PBiw 1921) 49 L A54 r67 8) ' 46 B 481 f486) - 

J08TICE - PS ° 

Sartti 11 . i°' ,iooi in re * 1,d ‘o-E« h4 ' on o) - 

tVR^!3r„^ ,p0Wma * ,0 - ^ INDIAN 1-tClSU- 

''•‘■-Piuvy Council (1854) 6 M. I. A. 499 (508). 
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PRIVY COUNCIL-CRIMINAL APPEAL. 

0«ts "f—Crown—Payment to accused by 
Du let s case. 

Evidincl AND nil'RSi: oy pROTMDINCS-EXAUI- 
NATION OF. 

Function and jurisdiction m i» VkD iN 
INIIRIIRINCL IN—CikOCNDS. 

Utilks Patent (Calci tta). S. 41-Ai-mi. 

UNDER. 

PtklaiN TRIE TENDLKMi TO AITEI LAM AFTER 
HUM. Of 

J'AlriR—SPK I \| I E WE 10 AITIAL AS A. 

PlNAI. ti»l»F. N. 1’4-A-SEMrUH'S (IHRACT»ROF 
PtBucAiioNs-hinsioNoi Indmx courts as 
10 . 

hlNTS OPEN IO APFLII VM IN. 

Special luve fur. 

Supreme Court of Hombav. 

Costs of-Crown- Payment to accurtd by. 

- Ordir Av. 

In view ,4 the rvopii.nal lu t.rr „i the ca^>. their Ixw«|. 
•wp- rlimted the Cruwn to pay l» tlx> appellant Uru-cd) 
tb«suWImj;*,alio the Piiiy Cour-,1 They akulir*. 
irltbe rrtlc4ati>« In him ,4 the anKunt«4 the Ci^ls of 
'he ju«lgnHnt Of .hr Court 
l*Ww. UjtJ Alai-) I.OUIS Et-NAkD I «M| R THF 

King. 0913 1 26 M L J. K8) -18 C.W.N 98- 
15 Cr L J. 305 231. C. 657 - (1914, A C. «1 
DUIet'scase 

iKiNCtPus or-.\mjCAiiUTA . 

--oAeiie. -Sdf grnernmc fh-niniuns-Irdia- 

DiMrrxtiw. Av PkERGCAIIVE-NaIURE OF. 

'1924) 49 B. 455. 

-A><n/ /«:»— If- 

The wilrnary 1 .R. limning the eimiwb) the Hoard of 
rt. juiiMjK'icai in appr.-D in criminal malieo. enunciated 
liy 1 ord W.t-« in IklkC* ta^. apply to cav> in which 
special lra»e has Utn gra- ted (105), {L*,J Pitlhmm.) 
ABOUT, r vhman t . Kim; Emit ror. 

(1926 ) 641 A 96-5 R. 63 46CLJ.441- 
6Bur L J. 65-8Pat IT. 1J5- 
38 M L T.(P.C) 64 I00I.C.227- 
40.WN 283 28Cr.L J 259 - 7A.I.C R 3J2- 
25 Bom L B 813 25A.LJ.117- 
31 C W. N. 271 r( 1927) M W N. 103- 
A. I. R 1927 P. C 44 52 M L J. 585. 
Substantial injustice within mfaning of. 

Tru! kilt iurr—Statutory at to-Vida- 

lion ft. 

TV trial against the law of a capital care without a jury 
i‘su»wunirtl injure within lbe rule in DilkUs case, for 
cVconvictk* io swh a case will V conviction without 
j*ri»dkt»oo. and special leave to appeal fr.*n such a convic- 
lion wiH V granted. (Cr urn*! I'uarJia.) IlFNjAMIN 
Knowles r. THE King. (1930) 34 C W N 699 - 
124 1 C. 573 1930 A C 366 - AIR 1930 P.C 201. 
Eridecce tod ceuise of prcceedirgs-Earmlnatlin 
of. 

- /‘riry CeamiTt duty at U. «/4 a tint tor me/into, 

afra mrnti. 

By granting an appeal in a criminal case is meant an 
eiammaiko of (V whole of tV pracnlings which have 
taken plate. It is nee simply for lie investigation of any 
legal qoedno whkh might Vve arisen ; it U for tV pur- 
po* of eiamming tV whole <4 the eviden-e. and the whole 
course of the proceedings op* tV trial, to enable their 
I^Mps ,0 come to a conchrion upon the merits ( 192 ) 

[Dr. Lntimp'm) QUEFN J*. lOVKISSrN VOOKFP IFF 
(1862) 9 M. I. A. 168 = 1 W. B. 13(P C)- 
1 Moo. P.C.(N.80272-1 Bulb 481 = 1 Bar. 660. 
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PRIVY COUNCIL-CRIMINAL APPEAL-(CW) 
Function aad jaiisdiction of Beard in 

- Ju«iiminal<4-o the iuiKiik*,«i ike Pi*\j Council 

arc not r u >it a, j couit »l Ciiainal ippcol. aad it would 
w '"iili.iry in iliiii (uiKiiuiional duly to *"unjc that 
{»»iii-Ki. A co irl of«riiruul appeal can go imo questions 
•)f:vi«kn »-an l into questions ot prmilju. and can deal 
with the ca*e an ilic -arm- tonin' a* an ordinary Court of 
App.-al. The luiK'Mi. <4 the Privy Council, on the other 
hand, aic limic.l by the win ip!c Lid down in I Skit care 
to *rniwtlnng much ni ne namor, rurndy. thisTnat if 
Iky ti.ui lh.it what has kendo** ha« been grcr-ly contrary 
to ihc form, of ju'ikc. or tiuLitc* fundamental priaopirs. 
then they have power !-• interfere. (ZW Ckinalh,.) 
CM»>Ok!» King Lmplkur. fl913i 401. A 241 - 
41 C. 568-11914) M W N. 11-16 Bom L B 1- 
19C.L J. 107-18 C W.N 374 -12 A L J 75- 
15M.LT. $4 7 Bur L. T. 37 - 221. C. 496 = 
15 Cr L J. 144 - 2 Bom Cr. C 173. 
—The Juciki.il "ummitlcc of the Piivy Coan.il h Del 
a Court of Ciimin.,I jjijwal anu the ruk> set up with regaid 
to the procedure of tie ( ouit of Criminal appeal in England 
aiv not Ik ruk, aifopted by it. The authority, therefor*, 
of Engkh deC|,ioos, wikh apply to a different system, a 
iliffneut prtkvduie, ami a uitfeient structure of pcir^ple 
nma »land w,t of the reckoning of anybody of authority «t 
the matter of the p.-o.edure of the Board in advising Hi, 

MaH.v- U ^ rJSim ). Arnold.-.KingEmpf.ror. 

(1914)411. A 149-41C 1023(1068 1071)- 
18C. W.N. 785 - 231 C 661-7 Bur LT 167, 
<1914;M W.N. 506- 1L W.461 = 
12 A. L. J. 1042-16 Bom LB 514- 
ICr.L.R 100-20 C L J 161*16M. L T.791- 
15 Cr. L. J 309 2 Bom. Cr. C. 207 - 8 L B B 16- 

26 M LJ 621 

!—” ,,ie V*'** «»" B-^n! in appeal* preferred to it 

in criminal care, i> to the following effect:—It i. not guided 
liy it< own duulrt* of the appellant', innocence or svpkion 
nf hi, guilt. It will not interfere with tk course of .riminal 
law units* there has been mi. h an interference with the de 
nwntary light* of an Avcu-ed a, ha, placed him oat>ide ol 
the pule of tegular law. or. m,!*,, «i:hin that pale there 
lu, been a vi.4u.ion of the natural principle* of justice so 
demonstratively m.mife^ a* to convince their Lordship* 
fird. that the u>ult arrived at w a* opposite to thereat 
whivh their I/irdship* would themselves have reached, and. 
sec.mdly that the van* opposite reM.lt wo.ld have been 
.cached by tk local tribunal aNo if the alleged defect o. 
tnisdirc tion had ken avoided. (ZWJUv.) (tNOIIi 
v. KlNO EMPtROH. (1914) 411. A 149- 

41 C. 1023(1068 9)- 18 C W. N 785- 231 C 661- 
7 Bur. L. T. 167 - (1914) K. W. N. 506 1 L W. 461 = 
12A L J. 1042- 16Bom.LB.541 = 
* Cr. L R 100 - 20 C LJ 161 = 16 M L T 791, 
I 5 Cr L J. 309=2 Bom Cr.C. 207 = 8 LBR. 16= 

-Their Lordship* do not. in crimi^trtinp 
exeMse the revving fum lions of a general court of^TiSi- 
nal appja 1 . The,. brr.lshtp.’ pracvice has been repealed- 
\) defined. Leave to appeal » not granted “ except where 
some i cur depatme from the requirements of justice" exists 
nor unlev. by adisregard of the form, of legal 
or by >one violation of the principles of natural j£i. for ' 
otkrwire. wktantul and gave in juice has ken dece¬ 
it is true that there aie vases of applications for uni* | 
leave to appeal, but the Hoard has re^tdly treated 
canons for leave to appe.l and the hearing of atonal 
appeals as being on the same foating. The Board cannot 
give heave to appeal where the grounds suggested coold not I 
sustam the appeal itself; and. cS,! ^ I 


PRIVY COUNCIL-CRIMINAL APPEAL-(C.W.) 

Function aid juiisGiCtion of Bcatd In-(CV*tf.) 
appeal on ground, tl:a- would not have sufired for the grant 
Ot permission to bung it. Misdirection. as rech. even to 
. gal-rity as wiil nut suffice. There mast te something 
which, in the paui.ular vase, deprives the accused of the 
suktame of lair trial and the protection of the law, or' 
which, in general, tends to divert the doe and otderlj 
administration of the law into a new courre, which may be 
drawn into an evil p.ccedent in future. [L'd Sum«r.) 
Ibrahim r. Eup,ror. (1914) 1 L. W. 989 (10(01)= 
18 C. W N 705 - 231. C. 6)8 •-15 Cr. L J. 326= 

(1914)A. C. 599-4 Cr. L R. 225-3Con.LB 187. 

-The Judkial Cominii tee«annot It used in gererd as i 

Court of teview in criminal case,. Tk Sovereign in Ccutd 
does not interfere merely on tk que>iiui whether tbecotrt 
*k»w has come ,o a pr. per Conclu.km as to guilt or int» 
ceoce; but x*h interfeieme ought to take place wlert 
there has been a di-regaid of the proper forms <4 Ifpl p<» 
oe*. grwvous ami nee mettly tcwhuk. l in character .mi 
vk4atkm of principle in such a fashion as amounts toi 
denial of justice. 

Tk general principle is that the Sovereie* io Cot*i 
does not xi. in tk ewrvisc of the pieiogative right to 
review tk coone of jjstkein criminJ cases, in the f« 
fashion of a fully constituted couit of criminal appeal The 
eieni* of tk pieiogative takes place only »h«e 
^own that injustice of a serious and substantial <harx* 
has occurred. A mere midake on the pan of the «*d 
below, as. for exairple. in the admission of impeoptt *«• 
cove, ail not softce. if it ha* not W to injustice of a 
character. .Nor do tk Judicial Commitite advise ««■ 
femue merely kvause they thrmrelvts would hareul« 
a diffoent view of the evidence admitted. 

Etrot in procedure may leof a character so grave»» 
warrant the interference of tk sovereign. Such crrM wh 
fee riample. deprive a man of a constitutional or 
right to be Hied by a jury, or by some pailicwbr tnb»J 
Or it may have been carried tosmh an extent« 
the outcome of the proceedings to he contrary'« 
mental principles which justi.e requites to be 
Even if their Lordships thought tk accused gul'TJJJ 
would not hesitate to recommend the eierciseof tbep<^ 
gative. were sxh the <a*. But where the f ' r0,( “J'r 
only in tk fxt that evidence has been impreperly 
ted. mhkh was not ev^ntial to a result which -g' ”7 
ken come to wholly incependent of it. the care is 
The dominant question is tk broad one wheikr w*"®" 
j-slice has bem done an I. if substantial &**•*% 
done..* is contrary to the general practice to m'JV j 
overrign to interfere with tk result. {Vita* 

Dal Singh p. Kikc Kmperor. . _ w, 

(1117)44 IA.137-«C-^. 

(1917) M.W.N. 522=6L.W. 71-26 CLJ- 
15 A.L J. 475-1 Pat L.W. 661-19BcnL L3 »» 

21 C.W.N. 818 = 13 N.L.B. 100=9 Cr. 

39 LC.311-83 | 

-The Judicial Committee, when it sits *• 


wagesty in tk emuse of hi* prerogative ,n . ul “Lytl 
Joes so under constitutional limitation* which 
from exercising tk full functions of a W" 1 
vppeal. [Urd PkUl.morc.) BESANT 9. 

Glue*VL of -Madras. (1919) 46 LA. 

43M. 146 (165)--23 C W.N. 986-17^Htw 
26ML.T. 408=10 ^ 

21 Bom.L.B. 867= (1919) M 
20 Cr. L J. 593 • 52 L0. 209=37 

-Tk King in Coancil is not a court of 

peal and the power in the sovereign to ““'“{L-li 
appeals is ooiy to be exercised when there has 
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P p I7Y ., 00UN J 0IL ~° EIMINAL APPEAWfW.) PRIVY COUNCIL -CRIMINAL APPE AT (r 

ssssLiisr*'—»-«hn- — 

jr «« «». P-ni» 

*wlJ be ostade the juisdktion of the Oonto entertain Sw jjj** 0ull > ,hc Wge. 

it, this ibmI must be Mmd. (Fmm* /SSSS j2iS2Sl T <*«•* 

Muruga Goundan f. King Emperor ; ,0 k h4 '. w 1 jn r of 


MURUCA GOUNDAN, KING EMPE^ 

L-asH 

^Sr«3S2 -“■HffiSfflME 

<1924) 49 B 455 - 27 Bom LR 704- — *«/.>f-Pr.u,i<m 
26 Cr. L J 1419*0926) M W N 32- //m-.V# ntu**!,*! ,h,h,u,< 

8)IC 813 -AIR 1925 PC 180 „ 

__ _ ,...._ \* u •«“'h»pv in adding Hit Ma-viv, do nor 

JOC^I Whlf ‘ T"? 1 " M T a ***' "* * ,imi,ul ** f,,,a,aa, m * U " M A l0ur ' o! appeal, and 

Wferetfce cobh Ia*e^'^r^*** 1 ^ "1°'*' pwnJM •fmmklMl 
ih,. J i h ^ , b: "' V h “ ••••■MB BP* artociftct*-kali* mere matter ol procedure. Ou, 

•7 d ?* P ' m «** , »* **<««»• '*!»****«* I- the lndianfB.ru in theexcin- of 
"J* '“ U «^r interfere in hkH drcumMan e- a. are '**u «»minal jurivticiiw. 

+i**&sizi£z ,i " ta *" * justss - 


. ii i m i „ ‘ “HHairiage oi 

£ L u <oun.il «o.M not inter- 

hT- , V k ' ‘_ 0,lKUofl C*' 6 ) (IVim //*A«r). 


... n<» ii.npiaini inai I he a,, u ted not 

Wh^Tk.m'C *f*f*elj wS.ted.and fl» ca< f« Wm*4*«le|* p«i 

n r there bad been r aw °( that kind, and there «po i depart.., fro* the -tat.-orr p.„u.io,v a* to stating 
RZSXT'"^"* **+ U * WW «“ IJ >n.t explaining the particular vhaige. Mi. *,£*2 
B2JR ,he «“£■£* “ «M«*t h*t arrived. | the t.ul in allscMaiKe Bat lair and gate the a«u>ed 
that it was oatudL’the constitutional mm e. ..I ,k«. nm traliaim<i4Biir ih<i k_-»- » - ■ ... 


W.hT • W . 41 * h,<h ,fcey h " 1 a,,hnl - | ,hc " *»«««■ m la., and gave Ihe auured 

UhSwCT!?•!^»* l.ta.ioMlpo.er. ol their e.c) real oppx I !, mpird to nnderatind the 

CWrt X'v r,/ d *" h ,hf dc ' , ' ,w ' ,,f thf charge and make h» deferue, k/U iiui, .here being a com- 

ft Wow. {ViH*HMjhU4»<) IllCU.-. KlNCtvirt plete afnentc of an> -ubvi.ntial injjtike and of anything 
2R P T B on. jffi 52 ,! A 1*1 ■ 6 I*»* 22*-^ j ‘hat ftaUiged >hat »a» doe to natural justice in criminal 
26 P.L.R. 284-41 C LJ 437-27 BOD LB 707* 'a*v •« «a* imp«.»ible for their Iwd^ip. t u advire Hit 
23 A L J. 636-(1)25) M.Wff 418- to interfere. (l'iu*a*r Sumnr). ATTA MaHO- 

7 LL J.32I -3 PLR 951 (C'.)- '•M>EMPKROR. (1930 ) 31 L.W. 306- 


A I R 1925 P C. 130 881C- 3 - 48 M U. 643 


Sn priw Council—Criminal anyai.-sk 
; uL l r m F0R “Application for -position o» 
Phivv Council in dealing with. 

(1925) 49 M LJ.834 


70WN 293-31 PunJ-LR. 150(2)- 
1930 C..C 193-AIR 1930 PC. 57 (2)- 
58 M.LJ. 363. 

_CWW rri»w /r-4,% H tttmm-DM*. 
h* ug f t-Cnnrh,* Ar uJ 

The nmwK® to leave <«it ol y-dkial vie. the elementary 


mIJSuK ° nly T^’ H “i MjFeJy 10 ,R ‘ ! p9Qml ^ &nti *** her.cm SinSbilky to^^and 

»e nnjamdictioo in appeah in crimmalta'ev upcat cer I criminal halelur > W U. in am «i- 

'IOiTrZ^.IV. a. .k|»« ™,|, ii.,.,,.1. mi | lb . 


^R^cv'Sio'^ rM --^~ a.?* rjzssxsj: 

s’ 


53 M L J 585. C “ S ’ W- 0 *""""-*"<•"[ «tr t. 

Penal Code, S. mm. ' 

-_ (1920 > 481 A 9€ 2 Lah 54 ,B ' *H»1 to the Privy («nc9. t» 0 rejections 

iNTtBMn W * >R|VVr COUNCIL—CRIMINAL APPEAL- Bweialeti to the uanktiwi. the tmt being that the drpcei. 
ANn .w!? E:NCE in -C*°UNI^-<;haRGE-STATEMPNT «*•* • we read over -bile .ahe. Mages of the cay- 
£XPtANAT ‘0N OF. (1930) 58 M L J 363. P^awdiog. * that the acrawd and hie advocate could not 

~-The Privy Council do not * as a court of criminal ^ «** <*«. btrng «cupied with listening to 
C^l. To aDorr criminal proceeding to be rerie.fl there 'J* fu,,bCT ''*?*£* « lm "« »■ ^ indeed, that 
SJ •>«»« been "wbMantial and grave injovtke done." «ere not y> load^ read that the accund o, hiv 3 dv« ale 

V'*** Dn*<din.) Benjamin Knowi es r. King. loJd ^' ,b «?- lhf *«»d objeciiui being that in some 
(1930) 34 C.W.N. 599-1930 A C. 366 = “' ,ke *P®^ * oe f 0 * ^ «■« «° ihe «itnes«s at 
124 L 0 678 = AIB 1930 P.C. 201. a V*5 ba0 * W ,0 / fad “*® ibemaehts. 

.... . „ . The coone p«ne<d mas not only noc objected to by the 

__ Interference ln-Oroocd* aco«d or hi. adrocaie but «av adopted in order to savt 

Grant*' 4/ " Bder *ub-head—SPECIAL leave FOR- time and to met the «i*bo of the toured for the accused 
^MMTOP—Grounds). It -as do. Hamad .hat the accu«<| suffered any prejX 


Sftcht Penal Copf.S. 124 a. 

_ (1920) 481.A. 96 - 2 Lab. 34. 

lMmSn -/wpRIVV Council-criminal appeal- 
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PRIVY COUNCIL—CRIMINAL APPEA 
Inteifeience id -Grounds-(f>/.A) 
m that there ».i* -i»y vwie.im «f ihreii ien-.e which any 
win*" wtxill have nude. or whkh the accu-td «*r his adw- 
iiiigut with pc-pii-ty h..v«r M.ggt>kd. if all the «po*i 
liui* had bvvn nad «*it |>ja<l to the »nn-'«€« and lo the 
aecuvj. and. white wvt»an. traitdakd. 'line na» al-o 
no>ug4otii«:illut Ihuc »J'-ny -Uual of j>c-mUc failure 
<»l justice liy n-*««tn "I the iour-«- |WKttl. 

//,/./ ih.n uii.Vr ibe .iicuort nr*. il mculd be contrary 
in (he rule * voiding i.< whwh the proceeded if their 
Lordship* w.-re lo r»,leruin the appeal (104-5). (AW 
PMUimtrt.) AHIU I. KvHM.AN r. KlNr-KUPIROB. 
(1926) 54 I A 96 5 Rang 53 45 C L. J. 441 = 
6 Bur L. J 65 = 8 Pat. L T. 155 lOt L C 227= 
38 M L.T*PC.)61*4 0 W.N.283* 
28 Cr. L J. 269 -7 A I C R 362- 
29 Bom L R 813 25 A . L J. 117= 
31 C W N. 271 (1927; M W. N. 103' 
AIR 1927 P C 44 52 M L J. 585. 

- Cmi f'tJliliiUKf mt , f tame tee nrren, eke/d left 

rat.ly-EviJmc n me tf-L’u ,•/./« tke tiket-(Diker 
rAdenee m^tim-Etidenee tf-C, merit*, 

rt$kt i>H merit,—Xe interfere t« ;* eautf. 

Two pinio weie charged k< their attacks epoo each 
other in tlw *>im oxmrencr. and thechjiges were tried 
separately at tw„ di«i».t trial*. Ret. as the occurrence* 
•ere Common to both ca*e«. the evi en e given foe the pro¬ 
bation nas similar to a v:b»tartial extent in each case. 
Each paity no<lonbt *as a witness against tfceother; but. 
on the other hand, theie «a* al-o independent evidence. Al¬ 
though the two case- were tried separately, the High Cowl 
gave one judgment. but treated the cases as two case* «bkh 
hail Own vpiratriy tried. They in-ported c<tt*«kratk«* 
front one u»e in o the other. but there was a body of sepa¬ 
rate evidence which was applicable to each ca*e ami that in 
itsrlf was enough tor the c mi tion. And the coewkmon to 
which they came was right on the merits, an I co-.ld only he 
questioned on the tc- hnh al groom) tlut they diel not Itep 
the evidence entirely di-timt. 

//(/J, that there wa» if> ground for infftfewree with the 
HgmentWow. (*’/'•'.««/ //aldair.) MaDvT KHAN.-. 
King-Empirok. (1926) 8 Lah. 198= 

(1927) M W. N. 68 • 31 C. W. N.393* 
100 I. C. 126 28 PunJ L R 167 23 Cr L.J.254- 
7 A. I C R 350 25L W 724-29Bom LB 784’ 
45C L J 418 »A. I. R 1127P.C ?6 = 
62 M. L J. 441. 

- E:iJenee—.',dmiuiMity tf-Detuie* atU.inae- 

etrdame vitk "pr.iaMe eft men* tf front lav. 

If a learned Jud P > af;»r anxiou* consideration of the 
authorities (hearing on the question of the admissibiEty of 
evi fence), decide* in attiwilance with what is at any rate a 
"p.sihilile opiniim” of the pee**nt law. if H is not actually 
the better opini-m. hi. conduct h the rery reverse of that 
"violation of the principle, ofnator.il j«t ce“ which ha« 
been sai l to be the ground for advHuf Hi> Majesty's inter 
ferenceina criminal matter. (AW Sumner.) IbraHIM 
Empfrok. (1914) l L w. 989(1000)= 

18 C. W. N. 705 25I.C 6 7 8«(1914) A. C. 599 = 
15 Cr. L. J. 326 - 4 Cr. L R 225 = 3 Con. L R. 187. 

—- Evidenee imidmittU/e—Admiuitin ef—Other tri- 

Jttttt ample h iuuify itati'lien. 

The jurwliclion. which their lordship* exercise in appeal* 
in criminal nutter*, invoices a general consideration of the 
evidence and of thecircum.t«n-es of the case in order to 
pla.ethe irregnlarities rompl lined of. if substantiated, in 
their proper relation to the whole matter. 

Where, in a criminal appeal to the Privy Council, the con¬ 
viction was objected to on the ground that there was a grave 


- Endtatt -.‘hilly iaadm ni Vc— Adminim jkJxu 

ti—Capital (tmiili,m—.\'c r,/;.rVr tvdotn It iutf.it. 

W here the Ju ikijl Committee is satisfied 'hat bj a *• 
regard of the forms of legal piues*, or by some vioUtkn 
of the prim ip!e> of n-lural i mi e or otherwise, whumitl 
ami grave inju^i- e has bem done it will not allow tbe at- 
tktion to stand, whatever doc.hu il may have of the *p 
pedant's innoceme. or v haievcr su«pi« ion‘ it maj entertain 
of hi»g iR. or however great may I* h* reluctance to inter- 
fere w th or o trrule the de isk> -s 01 the Indian Coorts • 


crim inal matters. 

H.ld that injusti e of the kind mentioned had bren <J« 
in the rase before Oeir Lord-hip*, mainly owing to t^ 
that a vast body of wholl) ina.'mis iWe evidence, hearsay 
and other, had been a Imirted. that admitted it W 
been used to the grave prej adi e of the accused; and M * 
the end of the hearing be lore the judge of first Na*t 
there did not cxi-t any reliable evidence upon which a op- 
tal conviction could safely or ju-tly he l>a*ed. M 
*.w.) VAI1HINA1HA I'lLLAI P. THF. KINO EUPtfO*. 

(1913)401. A. 193099 2C0)‘36 M.f01- 
17 C. W. N.1110-14M LT.OJ' 
(1913) M. W. N. 806- If Bob. I* 

2 Bom Cr. C. 123 * 18 C. L. J. S66-14 Cr. L J f 1 ' 
211. C. 369- 11 AL. J.881‘83M.I»J* 11 


- Jaiiidictic*— Ettrriu el—Midah/in. 

Unless it can be prove J that tkie wa. noprofer in 
aU. that tbe form* of all judhial p o n'urt were d«rp- 
ed. not merely a cording lo local ordinances. t»t 
ro what may he called the unvarying charader, 
to all. the J'idi ial Committee canrot 
there was anything very very gross, it might cosne _ 
the same cat»gory Irit even then, the Cro-n has 10 ” 
traordinarily cautious in asserting the *urvirortten 
very restricted pnrogHixe whi.h existnl 
hut whkh may not exist now. Where the «*?***? u 
brought up to that, and there was * ** 


the exercise of it* juri-didion, by iht Court in 


amMake.il *t 

led- . 

Judicial Commit see will not interfere. (f , »i.v*"d 
Han WANT Rao Evpcror. (1924)491^ 

27 Bom. L.R.704 26Cr L^*2, 

Jury—Charge to—Misdirhtic* in, en t 

ft!. , .(.urtll* 

A charge to a jury mu*t be read as a while. 11 ^ ^ 
salient propositiots of law in il. these will, of 
subject of separate analysis. Rut in a pro 1 '*- 1 *:. t0 ,yc 
of fact, the determination of which is uhimatdj» ^ 

jiry. it musr needs be that the view of the Jodp' - ^ 
Coincide with the views of others who look “P 00 ^ ji 

proceedings in bU- ktyp?. It vroHd. howf'^; ^ ^ 
accordance either with usual or with good P Ife1 ' < ' ' 
such cases as cases of misdirection, if. “P 00 . . 
view taken, tbe case has been fairly r ' l “ n 




PRIVY COUNCIL - CRIMINAL APPEAL-(Cntff.) 

InterfeieDce in-Grcunds-(C.W.) 
mbcaniage of jmke by reason of the mbrtceptioo of evi¬ 
dence. but the tau* of the case showed that, if n«iipcos. 
ble.it w^ at any rate highly improbable, that the jury 
'ioM have been sub-unikdly influenced by the evidence 
objeuevi to. and that there wa- a great preponderance ofu- 
quotkned eviduxe to ju*iify the conviction, ktldhti their 
Lorl*l.ip. c«ukl nv vonciu. e that there had twn aiy * 
carriage of Hkc. substantial, grave or otherwise. (Utl 
Summr.) IbraHIV t. EhlPIROR. 

(1914)1 L W. 989 (1002 3) 1 18 C. W.N.705= 
23 L C. 678 -15 Cr L. J. 326 - (1914) A.C. 599= 
4Cr.L B. 225 3 Con. LB. 187. 




tin 
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S===rnr==s=s^ 

region of fid. unk* something gross amounting to a com- 
pine misdescription of (he whole bearing 0 f the evidence 


■ i-- ^ 4 iuv 01 ir.e evi -r«it 

hasoccarred. {LtrdSiax.) ARNOLD:-. KINC-Empiro*. 

lfn n/2 1 1L 41 L A - 149 = 41 C -1023(1062 3) 
CJ61 =7 Bur. L T. 167 


' W ** cftfriufitt— 

10 !*"? , , htir ,'^ "* Hoard 

‘ L l ° f ,Ne »■*■« Patent 

*"*! be »- ntrd *««entertain- 


<““) M- W. N. 506-1 L W 461-12 AX/10^ , ** J* - * ««*■ 


««■»,_ t T » c w L J. 161*16M.XT 791(11 
16Cr. X J. 309 -2 Bom Cr. C 207 - 8 X B. R. 16- 


52C 197 29 ^ W. N 181 ,(1925, M.VN26- 

^:T **** “I 27 ««* 

gmr. AIR 1925 P. C. 1 851 c 47 48 M L 

Whw m a capita] case tried without a j*,. .he**' ihm**** T - , , , XJ.543. 

^^5: Zlz“r' £ * Was 

,.a-• • • • I 52 C. 197. 


vlaolhtir and murder, their l^jhiM Mt themsTlu-* ^ p, . _ fiftll 

J aund 10 **** whrther the evidencT had kJm the Pird0D ilCt lecde,ed 10 »PPe>Ullt after filing of. 
standard ol proof necessary to involve a cou«Hio« for I ~ 7?" ** ,ognd ** ** wtertaWnf appeal f Viumm 

jorder, and being of opinion that it did not. set aride J '!"* King LumaX! 

A . /W "') Benjamin Know. ' “*•> MAX (99) - 2 Lab 31*19 A. L J. 65■ 

US iJ { {5’Sl P, . , !2*-. (1930,31C WN 599 _ (1921)M W. N. 49 25C.WN.70l- 


LB * Kibc-Emperor. (1930, 31 C W N 599 
1241.0.678 ■ 1*30 A.C. 116 - AI R* 1930 R<f W1 

7 Smltna mi auihn,<J h „/ 

(iU U cL, 

4 "*'*i *'+r unltntt. 

ciffSK 1U,h 1 °' i r d >* "“7 involve the incar- 

athSrity! ^ ^ dunn * man y ••«»«» M 

*Est£i:?ST ■**■*«■<. 

‘ mosl Be deemed to have been done within the 

Principle of In re Dl/ti’i eau (38) * 

a T^ ir, \ no?inohht dB,y ° <,h,ir Lo,d * 

2 SS " hl ! «"“«*might justly have bee. 
Cart - ,h€y "dl simply remit the case to the High 
82 *¥ >0 pas* a senttnee according to law! 

jg*^l Savyapureddi *. The Kinc- 
SiJ 19 *l)4ll A .S6 (1921,MW N 26 - 

Hr SW 1 * 708-8 * PtB (PO 1®' 

22 rr ?• 223 " 19 A L. J. 164 - 33 C . X J . 222 - 
22 Cr. L. J. 174 - 59 L C. 926 - 30 M. L. T. 192 - 

._ _ . . „ , 40 M X J. 194 

Cm, Lt , hSMwU in 

tISSC ,9 7 E :'”'™ +-**• tr~t. 

tkable^Ti. * b f , ^ 1 r in a P‘fn c“e a jury trial is prac- 
meari^ J ?' rniMd ^ local circumstances within the 

**"*** ^ to 
upon A n( t T 0 * lot ,he Board to form a conclusion 
aju™ ,I'" ht f e,hel «a | «ri h rnal tries the case without 
T m " a ritta utmmUr 

fee In ,0 ,he «d the Board will n« inter- 

ZtSSr""*'* iU *** *"* ground 
yblm * /W '* ) BtMAMIN 

124 L0 67R io E ,o P . ER ° B - m) 34 0 W - N - 599 
J* f : 0 ; 678 = 19 30 A.C. 366-A.I.B. 1930 P.0. 201. 


33C.XJ. 124-13 L W 253 22Cr XJ.129^ 
591. C. 641- 40 ML. J. 101. 
Pauper-Special leave to appeal as a. 

(t j ? sainv ' " ,k * aRd lienee of murder. 

[U4 Snmwr.) IhkaHIM r. Eui'LROR. 

m r < 1914 ) \ J W. 989 (992, 18 C. W. N. 706- 
23 L C. 678 -15 Cr. X J. 326 (1914) A. C. 699 - 
4Cr. L. R 225 - 3 Con. L. R. 187. 

Fail ddt- S 184 A-8KU1IOO, chiuctcr.( 
pt-b.icatloni- DfclHon of Indian Couits at to. 

-Interferes™ with. Sit (I) PlNAL CODE-S. I2I-A. 

. (1920)481. A. 96 *2 Lab. 31. 

yl) PltliS ACT. S. 4 (l)—AkTICLES WHETHER 

£1C. 0919)461. A. 176 (166). 43 M. 146(166) 

Points open to appellant in. 

—leave to appeal-IVints on which, standing by 
thestsdtes. lease to appeal might not have been granted 
nevertbehis <fcn. {Vimuni lltUt*,) Hucga v 
fci,PER0 *- (1919) 63 I. C. 703 (719) - 

(1919) M. W.K. 748.20 Cr. L J. 799. 

Special leave for. 

Appeal admitied by. 

--DlLLrn's CASE-PRINCIPLES Or-Applicability of, 

tosuchappeai^ Pwyv Council-Criminal appeal 
D lLLETS CASE- (1926,54 I. A. 96 (106),6 Rang. 63. 

~f’ u * ,, **' **J inriUittim ,f Bv.J in-lxttrf,,. 

*— Grttmit. 


("« 


*f i**"'-Disrtr*rd ,f 

adminbt,ilit " of criminal 
Bftle- *v ’^ Ia f 4 * Board will neither accept noe share 
^'•a oT^ifJ*'’ *°J e l vWa «>®n of the principles of 

** coodtol^K priBdpfes: ,ha *** wi " 

lion In ti. nBrought from the criminal jurisdic- 
deo «ewillrJ^' 1nCe . of India - A question of mere eti- 
fe.) Rurroi?^?*^ By to Board. {Uri Buckn,,. 
"0“ KWG-Ehperor. (1624,48 B. 615 = 
26 Bob. LB. 692 

a 3? 


Once a ammi appeal ,s Uought up by special leave 
.t d incumbent wi tberr Lor.bh.ps to euminc the judgment 
as g»«. even if n appears that (he ground 00 which fecial 
leave was granted does net in fa.t exist in the casTlIut 

ewnn swh somewhat eweptionalcaie.thdr lordships are 

not sitting as an ewdmary aiminal Court of a ppea | ; n 

^S^^ b l^S! ed,OCOOiidtr wh « “ould 
have been their own mdKt. Though the criterion is 

hardly as strict as it wwrid have been on an application for 
leave based on the simple ground that the .JESS 
support the verdict, yet they must be satisfied " th ere u 
san«hmg which in the panicuUr case deprives the accus- 
ftiof the Klntance of fair trial." (V'u**, Duntdin) 

Benjamin Knowles v. Kinc. ( 1930,34 0.W n 699 
1930 A.C. 366, A JR. 1930 P.C, 201. 
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PRIVY COUNCIL-CRIMINAL APPEAL-(CW^.) 
Special leave for— 

Application for. 


■/*. C.V /.•«//.* Je*/i*g uni. 


In dealing with petitions for >p«ial to appeal again?! 
sentences pronounced in ihe Criminal Court? of the vari¬ 
ous dominion? of the King, tbe Judicial Committee mill 
not act a> a court of criminal appeal, and will not advice 
Ili' Majaty to "review or interfere mith the course of 
criminal proceedings. unk*> it i% >hnwn that, bj a disregard 
of the forms of legal pieces. or by some violation of the 
principles of natural justice, or otherwise, substantial and 
grave injustice ha> been done. {Lord Dnwdm.) SHAM 
AHMED NABI AHMED r. KING-EMPEROR. 

(1925) 23 L W 1«13 C L J. 67 - (1926; M W N 62 = 
3 0 W.N. 165-28Bom LB 168- 
A. I B. (1925) P. C. 305 - 921. C 212- 
49 M L J. f&4. 

- SatftHHM of soMnu fouling—Juriididion. 

Petitioners, who applied for special leave to appeal from 
convictions and sentences of death, applied for an order or 
a recommendation to the Government of India, for the port- 
ponement of the execution of the sentences until the hearing 
»f the petition for special leave, and. if granted, of the 
appeal. 

The application was rejected with the ofcenatioos; This 
Hoard is not a Court of criminal appeal. The tendering of 
advice to His Majesty as to the exercise of the prerogative 
of pardon is a matter for the executive Government, and is 
outside their Lordships’ province. (Uri CW//#r.) BaI 
makund r. King Emperor. (1916) 421. A. 133 - 
42 c. 739 *(1915) A.c. 629-17 M L T 441« 
2 L W.692-19 C W. N. 674 - 21C LJ.522- 
29 I. C. 334-17 Bom LB 487. 

Grant of-Cround$. 

- (Su also under sub-head INTERFERENCE IN- 

GROUNDS.) 

- Attmpt or abdmod-C.wdio* („ full J,n« 

imtfiJ of for. 

Although in general hardly anything could more cow- 
pioiously violate natural justice than to convict and sentence 
a man for an offence of which he was not guilty, it may te 
that irregularity alone is the proper term to use. when, the 
facts being the same, the evidence the same, the guilt tbe 
same, and Ihe punishment the same, error has occurred in 
indicting h-m under the seclion which chirges the full 
offence instead of under the sections which charge an at- 
tempt at or an abetting of the full offence, especially .ben 
this error could have been corrected in time, if the accused 
had put his counsel in a position to raise his defence dearly 
and in due form at the trial (60 I). (Lord S***,/) 

Harendra Kumar Ghosh *. King-Emperor. 

(1924) 521. A. 40=52 C 197 = 29 C. W. N. 181 - 
(1925) M. W. N. 26=3 Pat L. B (Cr.)l= 

6LBP.CCr.U-27Bom LB 148 = 

6 Pat. L. T. 169 = 23 A L J. 314=41 C. L J. 240 = 
» r « 26(Cr.)L J. 431 >26P. L B 50- 

A. I B 1925 P C. 1 = 851. C. 47 = 48 M L J. 613. 

“ ~ Cr - P ‘ C « S - 234 —Joint InJ-L/rolily of— 
Qtifihon as to. 

Petition for special leave to appeal to Privy Council in a 
criminal case refused, in a case in which the application for 
leave was based on tbe ground that the joint trial of the 
petitioners on eight different charges was illegal as being 

contrary to the provisions of Ss. 233 to 235. Cr. P. C.. as 
interpreted in L. R. 28 I. A. 257. The High Court had 
held that there was no illegality in the joint trial, (Vis. 

<ma Nukand Singh r. King-Emperor. 
(1926) 541. A 45 = 110 L C. 225 = 8 Lah. 230= 
1927 P. C. 201=29 Cr L J. 673 -1 


PBIVY COUNCIL—CBIMINAL APPEAL-(CVt//.) 

Special leave for-(^.) 

Grant OF-GROUNDS-(C«tf.) 

-Dilei's case—Conditions laid down in—Case ta 

complying with. (Led CkuKtfltr.) GanGadHar TlLtl 
r- QUEEH EMPRESS. (1897) 251. A. 1=22 B. 528= 

7 Bar. 270. 

-Her Majesty will not review criminal proctecinp 

unless it be shown that by a disregard ol the forms of legal 
process or by some violation of the principle of natural 
justice, or otheiwise, substantial and grave injustice bas 
been done. 

The applicants for special leave to appeal ought to shot 
the materials upon which one of those proposing at l* 
established, and ought fully to inform the Board cf the 
facts. 

Leave to appeal not granted because tbe apf&anls Hi 
not show the materials, did not fully inform the foard cf 
the facts, and did not even give a summary new of the 
course of tbe trial, and of the evidence. (Lerd ClmH*) 

Birch r. King-Emperor. (1910) 13 C. L J.19‘ 
8A.L J. 147-13 Bom. L. B. 9-9M.LT.W= 

4Bur. L.T.33-(191112M.W.N.1W 
12 Cr. L. J. 100=9 I. C. 581=21M. L J. Vi 

-The Judicial Committee is net a court of cricitil 

appeal, but there is a class of cases which is gmet*^*; 
5»ed as the Hass of cases which falls within tbe category* 
■hat the Board laid down in DiUct. h n, in which tbejdo 
advise the Sovereign to interfere where there has bee* a 
miscarriage o! justice referred for its meaning to the fw^ 
mental principles of juwict, for instance, if there has tea 
any thing' tortm non indut," that is a case in point. 

Their Lordships granted leave to appeal beau* 
argument was oirected to show that tbe case had been 
/Wire, and there was one point, at any rate.« 
tbeir Lordships thought that there was a renew p»' w 
Argue- (Viscn.nl Holdout.) BUGGA r. EMPEFO*. 
0919) 531. C. 703 (719)-(1919) M. W. N ; 7 WJ 

-The responsibility for theadministratiooof ain^ 

India this Board will neither accept 


yxsiice iniouu ttus Board wilt rennet 
unless there has been some violation ol the 
justice, or some disregard of legal principles; thj* 

•'ll not consider appeals brought ftom the criminal J*** 


consider appeals brought 
tico in tbe Province of India. 
TVy 


but regret that those who an coo** 
with tbe legal profession in India should have so cornO«°J 
disregarded those injunctions that their J... 
often laid down. (Lori BuckmasUr.) TaW ^ 

King-Emperor. (1924) 

26P.LB. 394-10 

A. I B-1925P.C.59-M 1-0- 
26Bom. L.B. 692 = 26 Cr.I>^ 

- Eiidouc—Admissibility c ^ 

• ni on intirfutotiw of c/rtain s(ftio*> e >'- r ’ 


•"l 

of Eudout Ad. 


Special leave to appeal in a criminal case was 
on the ground that the admission in evidence o. * 
statement was wrong and that tbe impropw 
that evidence amounted to a grave injustice and a 
of tbe principles of natural justice. The < l u0t ^ 0 . 
ability of the evidence turned entirely o^] 


tkm of certain sections of the Code of 
and the Evidence Act. 

Hold, rejecting tbe application, that 


tbe 


soca* 


carriage of justice in respect of a wroog ^ r i» 

secticos was not such as to bring tbe case 
laid down in In r, Dillet, and insisted opes m 


cases. 


J7«t 
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PBIVY COUNCIL-CRIMINAL APPEAL—(CW/] 
Special leave fox—(Centd.) 

Grant of—GruunDS—(Cm// ) 

Allhwgh if there has been any departure from thr udi- 
wry rales of pro.edu re s«ch as to amount to a denial nf 
ordinary jistke. their lordships will interfere; y* where 
the matter ilepends upon the pankular view uLcn< f 
tioosof an Indian Act their Ijocdship* i-iuld im 4 ,av that to 
assert that upm those >«Ctic* the Judge, had c.*r t.. a 
wrong conclusion h tantamount to saying rhat there hj, 
been substantial and grave injustice done. {lard Dnwdn.) 
Umra v. KiNG EMPMOR. (1922; 521- A 121' 
6Lah.45-21L. W 160 6 L R P C- Cr ) 16 
2 0.W.N 5-27 Bom L R 701 
3 Pat. L B Cr. 93-2$ Cr. L J. 1020 * 
26P.L. R. 129-A. I.R 1925P C.52- 
871. C. 844 - 48 M. L J. 61. 

- EtideneeSutfeimy tf—Qneiliea ai te. 

All question* as to the suBkieiKy of c*i«i ce aie tit f.r 
consioeration by a court of ciimina] appeal, but 
a«t to support a petition for special leave to ap F al to the 
Privy Council. [Lard Dunedin.) SHAH AHMED Nam 
AHMED e. KING-EMPEROR. (1925 ) 23LW.1- 
43C. L J.67-(1926) M. W. N. 62 - 30 W N 165 
28 Bom L. R. 158 - A. I. B 1925 P C 305 * 
92 I. C. 212-49 M L.J. 834 

-- EvidfW * «o & «o jury—Existence of. on all matter,, 

dtalt »ith-Sentences-Question a, to. one U form onh- 
Uavt refused. (P.«w >m Haldane, L C.) CLIFFORD 1 
The King-Emperor. (1913)40 1 A 211- 

41C.668 -(1914)M W.N. 11-16Bern L R 1- 
19 0. L. J. 107-18 C. W. N. 374 -12 A L J 75- 
16 M L. T. 84 -7 Bur. L T. 37 - 221. C. 496■ 
16 Cr.L.J. 144-4 Bom. Cr C. 173 

" m—Supreme CtMrt Charter *t 

IWJ-Ctow ia, re u rune hermmritk •/ 

W*t •Ppeal-Eittff. 

The clause in the Charter o( Bombay. 1823. reserving to 
the Crown the right of grating an apoeal after refuel by 
, Sapetflie Court was not intended to aedj to cases of 
felony (481-3). 

Not only in England, but throughout the dominion, of 
|he Crown of Great BriUin, governed by the law of Eng 
land, no right uf aopeal in fehaiiev ha, ever existed. The 
reservation of such a right by the reserving clause in ques¬ 
tion would be to create an anomaly unknown where the law 
“gland ptevaib. {Dr. Luihngtam.) QUEEN r. tUlL- 
JKBvramjee. (1846) 3 M I. A 468- 

6 Moo. P. C. 276-1 Bar. 305. 
-~~-Jurf-AJvue t*-Su§oe*ey tf-QntUiem ai te. 

The adequacy or otherwise of an advke to the jury «an- 
n « amount to a “ disregard of the forms of proecs or 
‘loutlon of the principles of natural justice ' within the 
of the rule in Lillet 1 * cas\ [Lard Dnmtia.) 
6 S AHMED NaBI AHM h D p - KlNCEMPlROR. 

U926)23L.W. 1-43CLJ. 67- (1926)M.W.N. 62= 
30. W. N. 166 — 28 Bom. L B 158 = 

A. I. R. 1925P. C. 305 - 92 LC. 212- 
49 M. L J. 834. 
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PBIVY COUNCIL—CRIMINAL APPEAL-(CW</) 
Special leave for-(CVW.) 

• •RANT OF —(Jk< US US—(CW,/.) 


Jury—Charge te—Error in . 

When jpedal leave to appeal to the Privy Council i- a,k- 
? ,or in Criminal matters, the applicant has to show that 

* “»inming. U p aflected the due course of jmike and the 
of Ihe prisoner to be finally trieJ according tola* 
" «be strict and narrow limits laid down by »beir Lord 
(57)> U ** *-»'•> B^benora 
•““SSS*" *• k ‘nc-Emperor. 

(1994)621 A. 40 - 62 0.197=29 C. W. N. 181 = 
(1W5) M. W. N- 28 - 3 Pat. L- B. (Or.) 1= 


Ui 


cr. „ i L B P.C.(Cr) 1 = 27 Bom. L R. 148 = 
6 Pat L T. 169 - 23 A L J. 314-41C L. J. 240= 
. . - „ 26Cr L.J. 431-26P LB.50 = 

AIR 192a P. C. 1 - 85 I. C. 47 48 M LJ.513. 

"?.*■> '«T 'P«i..l and exceptional cir- 
cmwa.^mwhHh leave to apfca! i, granted ,n criminal 
* ; ,* cuitrary to the practice of this 

v «J m,vhiao J ,.if any countenance wore 
S.r.n i» J that an appeal would l« allowed in every 

'* ' h ° Mn lhj ‘ ,hf lcJ,Md ju,l£t h ‘" 1 

1' ben- the only foendatkn fw an application for special 

r \ hi ? ^ Btil f,om a 
JO'he High CwitumVr Jx. all and 420 of the Penal 

Code wa* that the barred Judge did not in his charge to the 

Fry corr«t.y construe S. 5l 1 of the Penal Code, or that he 

Mi the cate to the jury when there was no evidence to go 

to the jury. ie/J that, if tbur Lordships were to sanction an 

app* .1 rn such a >a^. it .cold be ve«y difficult to refuse 

leave to a«wal m aU case, in which it could be established 

that there had bwn a miMJirutiun by the Judge who tried 

,b * T “ L ' J ) MACREA. Ex parte, 

(1893)201. A 90-(1893) A C. 346 15 A. 310- 

6 Sar. 344. 

—Jury liial-Statuory provision a., to-Violation of. 

Si .- Priw council—Criminal appeal—Dillt's Case 
— Substantial injustice etc. (1930) 34 C.W N. 699. 

-letters Patent—Appeal under-Matter brought up 

by waj of—Special leave as an alternative in ease of- 
Crant of. See Priw COUNCIL-CRIMINAL APPEAl- 

litteis Patent (Calcutta). S. 4|. 

(1924) 621. A. 40 (60)-62 C. 197, 

-Penal Code. S. 290-PuUk nuiunce-Quesikm as 

10. Se PENAL Code-S 2%—Public nuisancl 

(1897) 7 M. L.J.33. 
Sewtewe—Objectiai lo. ooe of form only. See Priw 

Council—Criminal appeal-special leave for- 
Grant of-Grounds-Evidence to CO to jurv. 

(1913) 401. A 241 = 41 C 568. 

- Tranker ef ease frm ane Preuieney ttawther— 

Hefntd hy Corner General ,f. 

The ground urged in support of a petition for special 
leave to apoeal in a criminal cate was that there had been 
such copwws and prejudicial newspaper comment on the 
crime committed that a fair trial by jury was impo»ibk in 
ftjmbay. An application had been made to the Governor- 
General of India to order that the trial be held elsewhere 
and wa> refved. 

Heti that to ask the Bcaid to declare that such a refusal 
uf the Governor-General, who had aU the advantages of 
being in the country and of Ridging of the real state of 
puUk feeling, amoved to a violation of the principles of 
natural justke was nothing kss than preposterous, and that 
their I/vdships could not too Mrcogly qualify the improprie¬ 
ty and oekssne,, of such a demand. {Lard Dunedin.) 
hHUI AHMED N'ABI AHMAD r. KING EMPEROR. 

(1925) 23 L W 1 = 43 C LJ. 67-(1926) M. W. N. 62- 
3 0. W N. 165 - 28 Bom. L. R 168^ 

A. I B 1925P. C. 305 = 921. 0. 212° 

49 M. L. J. 834 

-Trial—lOinb not properly raised at. not good 

groands for grant of special leave. (Urd Sumner.) HaR- 

esdra Kumar Ghosh t. King Emperor. 

(1921)521 A. 40(46)=52 0.197 - 29 0. W. N. 18;- 
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?XWi CJ 7.ttIb-3 IMMAL APPEAL 
Sp.'ca! leave for-(£V*/,/.) 

<IK \NT UF-tiROUNDS— 

1 1925; M. W. N 26=3 Pat. LB. <Cr.) 1 - 

6 L R.P.C (Cr.) 1 = 27 Bom LB 148 = 
6 Pat. L T. 169 = 23 A L J 314=41 C. L J 240 = 
26 Cr. L J. 431 = 26 P. L R 50 = 851 C 47 = 
AIR 1325 P C. 1 = 48 M. L J. 543 

- Tna/i UfiirJlt—EttJiMM m m *f—Vl *1,1* tki 

t*k<r. 

In tlii* ca* their Urd>hipx -ranged special leave to 
appeal bcvau*of the apprehension that it ought tain oct 
that evidence which was given in one tiial had been iropio- 
peily imported into a quite xpantc trial. (IVa.-**/ //«/■ 
Jant.) MAD.VI* KHAN P. KlMltMPlROR 

(1926; 8 Lab 198 =(1927; M W. H $8 
31 C. W. N. 393 = 1001. C. 126 - 28 Punj L R 167 - 
28 Cr. L J 254 7A ICR 350 - 25L W 724 = 
29 Bom L R 784 = 45 C L J. 418 * 
AIR 1927 P C 26=52 M L J. 441. 
Jurisdiction to grakt. 

-With regard to the quotion whether there exists on 

lielidf of the Crown a prerogative right of apocJ even in 
matters of criminal jurixJidion. their l/wdvhip. ate desirous 
that no explosion should fall from them which in the »*.h. 
tot degree would throw doubt on the existence of that pre 
rogative, not only under the existing circumstances Uxt in 
others which might arise, with reference to the other domi 
nions of the Qwecn which may have been acquired by con¬ 
quest. They will a*«me for the purpo* of this case that it 
does cxi*t, ami consequently, that it is in the jwner of the 
Jiiii-ul Commit t« of the PtWyCoocB, exmbwthat 
pieiogalive right under the Crown, so to advise Her Majr* 
ty. if they should think an appeal ought *o be arfowol on the 
present occasion (195). 

On an application for leave to appeal from th* sentence 
ol live Sudder Niaamut Adawht the chief native criminal 
C ourt of Appeal in Bengal), the Judicial Committee, assem- 
ingthe prerogative of the Crown to admit an appeal in a 
criminal matter, and admitting that justice had n« |*en done 
in the Court Wow. declined to grant leave to appeal. (Dr. 
iMthHfr*.) THF. QUEEN ?. JOVKISSES MOOKLkJEK. 

(1862) 9 M I A. 168-1W. R 13!P C ) = 
1 Moo. P. C. (N. 8)272-1 Sar 860»1 Suth.481. 

Pauper-Leave to appeal as a. 

-—Grant of. Stt PRIVY COUNCIL-CRIMINAL APPEAL 
“ Pauper * (1914) 1L W. 989 (992) 

Supreme Court of Bombay. 

- Ckatl.r of Darner, 1823 ef-RtunMg <l**u tf 

—■Itfr'it unJir, tigiinil nr Jut itklf—MjwtjiiuUlitj 
The power to grant .in appeal conferred by the reserving 
clause of tk Charter of Kvmbay.of the 8th December. 
W23, is by the words of that clause confined to a >dg- 
namt or determination" of the supreme Court. AH that 
could therefore be done under that clause would be to allow 
an appeal for the purposes of ascertaining whether the 


?x : .u J) jj:;g ap?eu-(<:«//.) 

Sap.ami Caart of Bombay-(6»r/J.) 

Under the charter of justice of 1823, Bombay, the supmse 
Court akooe has the power of granting or refusing an aj?ol 
in criminal cases. Toe charter does not reserve a pontr to 
the king in council of reviewing a determination of the cocit 
below in a criminal case, the coart below having denied the 
application for such a review (490). 

The question of an application for a new trial or fee a 
reconsideration of the whole case would be an c lettimi 
tau, c frrUen to a case of error appearing on the recced 
(496). (btd Brmgkaut) QUEEN V. ALLOO PAROO. 

(1847) 3 M I. A.488 -5Moo.P.0.296= 
Per Cr. Cas 551-1 Sar.310. 
PRIVY COUNCIL- JUDICIAL FUNCTIONS OP. 
IN REGARD TO PROCEEDINGS BEFORE 
COURTS OF JUSTICE. 

-Exclusion of-Indian Legidatore's power as to Stt 

Inihas Legislature-Privy Council - Junicuu 
ETC. (1854) 5 M. I. A. 499(501) 

PRIVY COUNCIL-PRACTICE- QUESTION Or 
FACT -CONCURRENT FINDINGS 

WHAT AMOUNT TO. 

Binding naiuke of. 

CORRECTNESS OF. 

Evidence-Examination of. 

Facts—E x \MINATION OF. 

Import\N r Case-Conclusion samereachidiv 
O m.NOENTLY BY PRIVY COUNCIL 

Interference \wh-rule as to. 

INTERFERENCE WITH-RUI.E AS TO-APPLICAUUU- 
Interference »tth-Cases under. 
(.V./J.-l'NDER THIS HEAD ARE COLLECTED IN ALPKV 
RIT1CAL ORDER ALL THE CASES IN «HlCH T» 
PRIW COUNCIL DID OR DID NOT Wn*«“ 
WITH CONCURRENT FINDINGS OF FACT.) 


What amount to. 

- AffrUaU Cmrt-M*j*ity ef-A»rmMt tid¬ 
ing ml f by. . , .1. 

Where the muynity of the ablate Court a™ 1 "* 
fining of the trial judge on an issue of bO,^T 
made a concurrent finding, and that it was no. "W** 
such because the other judge in the appellate court m 
come to the same conclusion in fact though “J" 1 ®* 
same result in law arising from another fact. Ol 
becoocurrent findings Unding on this Board, the » 
facts found must be such as are necessary for tbe 
lion of the proposition in law to be subsequently 
them. (L*d DmvJm.) IIaBIBUR KaHMAN CB 
dhky r. Altai* am Chowdhurv. 


"judgment or determination" of the Court was erroneous in 
point of law with reference to the indictment, or. in other 
words, whether there was error upon the face of the record, 
as in England. By no constructicn could the cr«wn grant 
an appeal as to the verdict itself. The Privy Council could 
not go over again into the merits of the ca>e. It was not 
intended by the charier that a new trial should take dace 
(48y6 )- (&• /juiiHgiM r.) QUEEN e. EDULJF.E By. 
KAMjEt (1816)3M l A 168 =5 Moo P C. 276= 

, , 1 Sar. 305 

■-Lw rtfuui by Grin! 0 / ! (J ? { ij Priry Crmi.il 

£ff a 'i 0, ~ jN,,,d,a,oti ~ R,un '*£<'*•* •* dmrttr— 


(1921,48 I A 114 Ol9)-48ftl»re. 
40 M L J. 510 = 19 A L J. 414=33 C. L J- 
(1921) M. W. N366=.26 C.W_B- 
23 Bom L. R 636 = 29M. L. ^^^,59. 

601. C. 837 = A I B v t 

-Divorce-Suit for-Adultery-Finding * J 1 ^ 

suit. St; PRIVY COUNaL-PRACTlCE-Qy^JJJpxJ 

Fact - concurrent Findings - iJ* TWr 


with-Casls under—Divorce. 


(1872) Sop-1. A. 


-Findings in suUtance different and bared ^ 

feient groumB—Btuami or not—Fodings » 
BENAU|-HUSBAND-WlFE-TRANSFERl^ (57 3) 
of. (1893)20I.A.38(489)=20 0.6»; (Ka 

of judgments different. DT* W 


begum Nawab Amjad am Khan 


(1871) 7 B.L R. 643 
. 230=2Soth.420=B.AJ’«K°* 9 ^ 


6M.J 
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« — Whit inoutt U-(C„:J.) - 

* ***,**« ]U "' '« M -A» regard* the applii ability u f the rule of (he ftiw 

.\ppdla(e dei'Ki based on merit* am! . n evukme—Fvi- <iacil * to ,c*k orient findings, the fact th it th- court of 

T k '‘ OT f JP ** ,Ut0 '*** k«4cdattk- widemci. rather .. 'l,tlm..t It 

advene finding on fxu-No interference mrpt on strong meters mA. for the iuk k a ruk *. to concurrent fin.uJ 
“L'ftL!!*. 1 * WUSSAMUT llomtl.A «d„ . n* „ to SITES 


MOT AMATOOL NICHOLE BECUM. (1671'17 WR 106 - 


T* 1 nJf “ “WKurrent reaseui*. The rule is 
ftoneihek'i applicable. becau* the marts may not have 


It a ruk of |»Atke that their 


2 Suth 519 Ulru pmi>ely the 'atne view ..f the weight to |< ailariwd 
rixkliip* do r.l lo each partwolar item of «i.W. /«*Y.v tv . 


. , • --r-—- — *— - i—i • r-^i Mm m evidence- (906). (I'iuMut 

enter into the question of whether the deviv.*. tbc /k»v!r«.J Wiijjam Korins National TRUST CO 
courts below ate or are m-t correct on matt,,, of (art. pro LTD. (1927) 101 1 C. 903 10 W. N 163 - 

vided the two court* below have procettkd upon the evi AIR 1927 p r 66 

nice, and have come to the 'ante conclude*. _. ’ 

Stmfit, if the appellant could -fa* that the two out* . ; •> <•»*"»**«i -l .ulnn et c.grr/, 

below did not. in suht.ime. really am. IrefrMurf upon ITE 7""" 

the tame ground, the case might be said not to coor within . ^ nwojrtlrue entire!)' the provision, as to 

the ruk. (UrJ ».) MUSSaMUT ItiMt NG.u |* w, **™*t* in fait if the Judge* of India were to 
K01RIMUSSAMMAT MOHUN KOikl. " e " '* ” l} ™* *’> 14,11 "P* ,bem «»!«■* 'heir 

(1882) 10 C. L R 611 =1 Sar 514 Bald 130 and completely 

-1, can,HR from the weigh, of ««-*« fra. 23£S 

ingsoffacr. that different ..*,«*. in arriving a, the same ^t lr p^l Oo'' ****** 

result upon the sanu etldemc. have not been infremnl U Wfcffe a t ^ ai „ nl fi,.!,ng„( the courts brion that the 
prcvisel) the same cuwdualum*. A difftrrmc of <ptn:ui nLintifVs (stnav whn . bn.,,I iinri..., ....... 

to that extent is only calculated to viggc*t that the tv tame. paidan tin ladv) h*l failed to vmt that sin un der I 
whatever view le taken of it. me nm-aril, kar! toone £XToI ^ «d thJl C^«fiSlSS 

the same inferen, f97-S> / ../ Ili- KvjAH Ml.- iwl 1 S?lTw»2lT bW&S 

voM Singh Kir n chum.fk nt<m i.hkv 32u.«7Z_JT!u.vT 


COurU below aiv or ate me correct on matUr, of f«t. pro I.TU 
vided the two court* below have procettkd upon the evi 

tnee, and have come to the *ame coochnen. _ 

StmNt, if the appellant Could'how that iht two t-wi.t. , 
below did not. in substance, really ami truly proceed upm ‘ 
the same ground, the case might be said not to cuoe within 
the ruk. {UrJ Bl:'it*ru.) Ml SSAML'T JUMtNGAl ' 
K01RIMU8S.AMMAT MOHUN Kot.ll. 

(1882) 10 C. L R 611 -1 Sar 311 Bald 130 


narrative c 
cvl.au'livr. 


(1893) 201. A. 95 - 20 C. 817(852). 6 Sar 321 

-The ruk a* to concur rent Miner „f f*i i. 


Uf^e tkir I ord'hip' co the grouml that in the course of 
J Ewg^dgment of the trial Judge .etlain material* for 
arriving at a ccnclo'km had nM leen set out in the naira- 


—1 he ruk a. to cornu.,ent finding. <>f fart i* me* ^r.v.rg at a cceKhi'k- had not l*et K-t out in the narra- 

U,C ^T' U1 r il!, 'ivewhi.h.hcHr‘«t contarned. Mi. that that ciroum- 

aken precise,)' he same Mew of the .eight to I* attached JWr & tci ukf , ht w , of tkt fule lhi( in |he (t>( 

JSCS T .IfSSS . ■* ***** MV of fact the right of appeal to the Privy 

l/tU, therefore, th.-t the belli rt« bekm w»rt frwnril depcrwkdupon the case involving a question of 

"or agroevlon the gruonrh of their decision and that the Sub Uw(l6l 2) U~i Sb».) SajjAD IIUSAIN : . WAZIK 


J*dge relied ou the oral trstinumy whil*t ihe High Court 
•>«<l its finding on the documentary evidence was no grr^nd 
for interfering with the fimling*. (Sir /id* fl.ivr). Rah 
Anigra Narain Singh Chowphkv IIanuman 
Sahai. (1902) 30 I. A 11(13)-30C 303- 

7 C. W N 225 5 Boo L B 6-* 8 Sar 409. 

—Theca* Uanuttfinaty c»rnftlw uavurrence of 
«■" judgment* <m a mvie rpirUpm of fact, involving many 
cunsukratioew, un some of which the two canrU arc not 
But the mere fart that tk two n*rt» do not 
•**'« on all the stqsv which kadtourcaml the same con- 
vluiion i* no reason for disregarding the well kmwn ruk. 
The nile, however, is not an alnokk ink; it prtves up* 
'he appellant with more or k»‘ weight according to the 
rt'cuinstance* of the case, ami no doubt the fart that the 
courts have differed on mm lapOrtM l«t *ul-*dinat« 
J*“'»ons, is a matter to I* taken into t<*'idcrati«« in 
“ttermining whether the evidence before the lower courts 
‘‘‘ouldbe.eviewed in detail. 

the question in the case wav -* to whether a vakd a-kp- 
"« had been proved. (L»J ,WrK aJaCHIT 
•■AL Singh tr. bhairon Baksii Singh. 

(1905) 28 A. 219 10C. W. N.225« 
1M. L.T- 7-8 Sar. 905- 16 M L J 76 

' '/^ c t«le of the Privy Council as to concurrent find- 

of /«ti* nonethete,* applicable because the solxsrdi 


AU KM IK. (1912) 391. A 156-31 A. 155 (163). 
16C W N. 889-10 A. L.J 3G|*1$C.L J 613- 
11 Bom I R 1055 -(1912) M. W. N. 976 • 
12M L T 361*161. C 197 - 23 M L J. 210. 
Binding nature of. 

-( Sir KuhuU Cm<k.) MACANI.IFPB r. WILSON. 

(1898)261 A 6 (12)-21 A 209 (219)-7 Sar 405. 
(Sir h'ti XtrU.) CHAVDHRI MeHiX HASAK r. 
MU. H asan. (1906) 331. A 68 - 28 A. 139 (447)- 
10 C W K 706 - 3 A L J. 105-8 Bod L R.387- 
90 C 196 = 1 M L T. 163-4 C L J. 295- 

9 Sar. 27. 

Correctness of. 

—Ak*. nriu rf—Permiisiklily. 

The ruk as to concurrent finding* is such that, unless 
*orue eiceptkmal circunNaKe* rai*t to warrant a depar¬ 
ture from k. any dheusdon of the nverit* of lho>c findings 
is inadmiviMe. voce H can only be fruitless. (Kiwamr 
S**Mtr.) MD. A LI MAyOOJLE r. HARVEY. 

(1928) 29 L W. 145 -33 C. W. N. 675- 
31 Bom L. R 700-1161. C. 722 =■ 
A I. B 1929 P. C. 63. 
-Presumption d. (Or. Lmikitpm.) MADHOO SOO- 


wV“ , * ew «« P'iocipally on ora! evidence. wh.k the DUN SUNDIAL r. aWOOP JW*"* gWAR 
High Court based it* Mine on the dev-umentary evidence. 4 HOWDRA. (1849, 4 M. I. A. 431 (433)= 

(V'Uount DtuuJin.) Bhagw an SlNGH r. ALLAharad 7 w & (F. C.) 73=18oth. 216-18ar. 378. 

^.LTI). (1926)631 A. 268-48 A. 763= EvldeDce-ExamlDation of. 

31 C. W. N. 154 = 38 M L T (PC ) 15- 

24 L. W 008=(1926) M W. N. M2= - Ddmlducmnutic«-Frtfnrij. 

3 0. W. N 907 - 081. C. 901 = It wcwld be mappreyrute that their Lordships, in 




A-1- B 1926 P. C. 125.1 reviewing ccncurrent 


uappropnale I 

eut jodgments 


c* a question of fact, 
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PRIVY COUNCIL—PRACTICE-QUESTION OF 
FACT-CONCURRENT FINDINGS—(C u:J.) 
Evidence -Examination oHC«rf.) 

'hfluh! rtdi'Ob* the evidence in de-tail. (Wtoto.) 
IllkMUM GOOLAVI AKIFF R NAIB'W). 

(1907)341 A 167 (177) = 35 C. 1(22)- 
17 M. L. J. 408 -2M. L- T- 479 = 6 C- L J 695- 
11 C. W. N. 973 9 Bom L R. 872 =4 A. L J. 572* 
U BP. 154-9 Sar 311. 
INDEPENDENT CONCLUSION— FORMING BV PRIVY 

council of. 


- Duty i n to. 

Though ihe fact that the Judge* in India generally 
POOttitt advantages of forming a correct opinion of the 
probability of a transaction. ar.d in -m ca-ts of the 
credit due to the witne^e*. afford* a Mrong presumption in 
favour of the correctness of their decisions on a q«r*iuo .4 
fact, yet that doe* not. and i*gln not to. relieve t hi.. the 
court of last ic*ort. from the duty of e».imining the whole 
evidence, an.l forming for itself an opinion upm the «hde 
ca^e (433). (Dr. Imbag/M.) MADHOO SOOIO SUM- 
nni.:. scroop Cm ni>f.r Sirkar Chow dry. 

(1849)4 M I A 431 7 W R (P C.) 73-1 Sutb. 216- 

1 Sar 378 

-It is the duly of their lordships carefully to eiamine 

the cases which are brought before them, giving, of ,ou *. 
foil weight to the decisions which have been pronounced 
upon them; ami. if upon the result of that examinati<« they 
are satisfied that their decisions are not aeU-founded. it is 
not less their duty to declare their opinion (6)j. (Lord 
JmtKt Turner). SoONDFR KOOMAREF I»FHFrA r 
GUDAOHUR PERSHAD TewaREL f 1858) 7 MIA 54 - 
4W.R 116 MSutta 291-1 Sar 604 

-The concurrence of opinion of two Cwrt» in Irdia. 

even upon a mere question of fact, has nut upm p^wc* 
<<casion» ^evented their Lordships acting upon their own 
independent judgment. A» observed by l)r. I nshi.,«on in 
J M. I. A. 431 at 433; the concvirrencc of opinion of two 


courts in India upon a mere question of fact. while afford 
tng a strong p.eiumption in favour of the correctr*>s oi 
their fernon. dors not. ought not to rriiew the P,irr 
Council the court of last resort. from the duty ..f nammint 
the whole evi.lenre and forming f.* H«tf an opinion 
the whole case (455 6). (Lord CUmM.) TaYamvul 
V. SBHACHAILA NAICKER. (1865; 10 M. I. A 429 

r re...., 2 Sir 139 

- CrouuJr—‘first Court', /shJ,* : h« 

mt/my in its re,, sons. 

Where, in a case in which the question was whether a 
Hindu widow entitled to make an adoption only with,!* 
assent of her husband's nearest sapindas had appM to 
them for their assent, there woe concurrent fir-lings of tK 
( ourts belo* that *h e had not. hit the finding, of the Dial 
Court were by no means clear and it, reasons were *ome 
what inconsistent, their Lordships considered the evidence 
in the case and arrived at their own voochisioo. (Viuouut 
Co:y.) AOUSUMILLl KRISTNAYYA r ADISUMILU 
Lakshmipathi. (1920) 47 t a oonmi- 

43 M. 650 (657) ,28 M. L T. 70 = 18 A L j M I 
(1920) M. W. N. 385 = 24 C W N.ofl5 = 
12 L W. 625 = 561. C. 391 = 39 M L J. 70. 


—--Grounds-Findings not distinct upon question, of 
fact. (Sir Janus W. Cdtilt.) BhOwan Duss 7 Shvikh 
M O. HOSSain. (1870) 13 M. I. A. 348 (354 5)= 

_ r . rr 13 W. R. P. C. 38=2 Sar 560. 

(irounds—Findings not explicit on question of fact. 
(Sir Montaper E. Smstk). MUST. BEBEE BaCHUN 

Shaikh Hamid hossein. 

(1871) 14 M. I A. 377 (386)=10 BLR. 45 P. C = 

17 W R P. C. 113. 


PRIVY COUNCIL-PRACTICE-QUESTION OP 
FACT-CONCURRENT FINDDvGS-(C, B //.) 
Evidence-Examination oi-(c<«tJ.) 
Independent Conclusion-forming by phut 
Council ov-(c.«td.) 

- Purdon'ishn—Dtei ly-Validity oi-Queditn u t, 

Their Lordships do not question the swndntss of the 
general rule on which the Board ads when there are coo- 
Orrrent filings offset by the Courts below, but iothb 
e*e tbtir Lordships have th'soeht it better to ‘ora tier 
own independent conclusions on'the questic* whether doe 
was legal necessity for a mortgage by a pordanashin Udj 
and on the question as to whether the lady had imVreti- 
<’<r.r advire and understood theeffed of the deed (774) 
(Sir John Ed ft.) Mail LaL DAS r.E*$TFRN MORTGAGE 
AMI AGFNCY Co.. LTD. (1920) 47 1A 266- 

28M L T.351 = 2U.P. LB P.C. 166= 
25 C W. N. 265=(1920) M. W. N. 631 r 611. C- 486 

NOT MADE BV P. C. EXCEPT UNDER EXCEPTIONAL 

Circumstances. 

- (Sir .1 feuto-ue E. Smith.) PaI.A ?HAM ft** 

her Lalr Sooraj L\L (1876)3Sutb 298- 

Bald SC 

Fact! Examination of. 

-Examination afresh for the purple of dbmHe| 

Swings, forbidden by the general rule of the P. C. (M 
HMouu). Umrao Begum r. Irshap Ht'SMV. 

(1894)211. A. 163(166)-21C. 997(10034)" 

6 Sar. 469- B AJ’l No.lJS 
Important CiH-Oncluslon same reached 
Independently by P. C. 

-Reasons f<e. stated in «ome detail. (UriN& 

" re) Sahdeo\arain PEOr KUSUM Kt'M*RL 
(1922)501A 58 67*2P. 230-A IB 1923PC D" 
32 M. L T. 121 - 4 Pat. L T. 217- 87 C. L U*' 
18 L. W. 597-(1923) M. W.N.3J- 
27 C W. N. 901 - 25 Bom L B. 560-711. C. 7»‘ 

44M.U4* 




Interference with-Bule at to. 

-(Uaca Hussain kh*n Bahadur r.vm 

Ianee Ri gam. r & J’i No. 16 (Oodh' 

- (2) Pahalvan Singh r Maharajah Mihis- 

sur Buksh Singh Bvhadoor. . 

(1871) 9 B. L. R. 150(165) P. C. -16 W. R P C. ®' 
2 Sar. 683 » 2 SotE !«• 


18 W 


<3) (Sir R'Atrt P. CAlier.) HAY R 

(1872) Sup I. A. 106 ( 118)-10 B.L 8^ 
R. 480=3 Sar. 185=9 Moo. P. C. (N-»)_!«, 


2 SatL 7«. 


(4) L.AIL BFHAREE I.ALL R Ml’SST. 


GOH* 


RELBLE (1872) 18 W.R. 285 = 5 Sar. 706 - 2 Snth- 7iL 

-(5) Ram chundfr Durr r Jucejh CHi^ r ; 

nnT. (1873) 19W.R 353 = 12B.D8^ 
2Sutb.836(839)-5Sa r f ^ 

-(6) (Sir Jame, W. C,Me) FOPBFS r-^' 

MD. Hossein. (1873) 2 Snth- 865 

20W.R. 45=12 B. L. B. 210=3 Sir 

-(7) Javaram Giri r. Sheeb PROS« aD 0 k 

(1873) 2 Sntb. 816= 19 W. B- 

-(8) KOER PORFSH NARAIN ROY R ROBERT • 

SON & CO. (1875) 3 Sutb. 157= 23 


(9) (Sir R.iert P. CeJ/ier). RANEE 


Kh.vjooroo 


MSSA r. MT. ROI SHUN JEHAN. 

(1876)31. A. 291.306 = 2 C. 184(196)= 


SSEr.tf, 
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Spg' *| *854assaKaasss5? ) or 

—-<ll) Uw tf.AWv). Umrao Bfcau r. Ihsrap 

9 p Q 07 / 1M , iX ,„ (1894)21I A - 163(168)- J*"**to«»c.rr*«fadingj*,* a ,.It based on 
2 l /?,w 7 (I003,,i6 Sar 469 "*• * -Ts N° 135 «5 ^'^ pronri*. It h rather a n»leofu*,doct *hi,h 


91 n 007 .. iNiiwr -•%«.«<((« nncunes 1 % (144 a M)»c based on 

21 /?,.T I0 ° 34MSar 469 ' R ’* Tt No 135 h*»mheranleofc««d l irt«hi,h 

“H12) W Arr/y). TOOLSEY PFRStUD BHUSKT r. “ £d down (or itsdf. As wh it ha> gradually 

SA ' AK M,SSER - (1896)23 I. A. 102 - 23C. 918 !?”' .**""« * nk °< <™doct. and not a statutory 

u . . _ pru.i'xr, lr< pile i» pm r k.t ;• -....u i..u 


Um.imsArp IlHl'kTt. ■.- ..... „ .-n> w * n.i>^raraiany 

WNAUK MlSSER. (1896)231. A. 102 = 23C. 918 * nk ol <»«duct. and not a statutory 

-K13) (Ud \/Mmrkt/n) SaCHIHM \ \ \th Ron nw casl i,0n - bu! '* avail little 

(1912U7I C 733 mV t, .* e »hi<h may arise. The 

-<MWZW Ifc,.i*-\ ... rv. ‘ *cw«iBwlifkiiH not shorn that there has 


3BKS? ^asss 


kV'‘ w Al '^ pA *"' TI D »si Baiki j*. 

W?W lS a( ,R 9l4,M> W ^ 42> “2 M A.Vj 2 S : 

18 c. L. J. 129 -18 C. W. N. 428=16 Bom L R. 101 • 

. 221 C. 61. 

—-(I6)(/W^iv) MOHUST BHUOWaN RAM A’ 
** AMKR| SHNA Bose (1919)26 C W N. 
722 " A 1 R < 1*22) P. C. 185 - 741. C 561. 
r~-<17) (W Si*:*). Ni’Srat Ali r. C.HUUM 
MRWaR * , (1924*20 L W. 710« 

a r « ( !!? 4) M W N 429 -11 0. L J 433* 

A IB 1924 PC. 232-10 0 t A L S. 885 • 

811. C 1056 

SiHrulXf:' f>l,llimu,< y Maharaj Bahadur 
CH H »UK*M CHAND. 

(1925) 24 A. LJ. 100-0926) M W N 199" 
93 I. C. 219-A I R 1926 P C. 13 
50 M L J. 631 (634) 


Wiluam Robins v. National 
™ w Co - *T» 0927) 1011. C. 90S (904 5) - 

A I R. 1927 P. C. 66 - 4 0. W. N. 463. 


Interference with-Cases under. 

—(A-. 8 Cases under C. P. C. of i908—s. I0C- 
NAV ALSo RE REFEkRED TO UNDER THIS HFAD). 

ACCRETION TO CHUR LAND-FlNDINC AS TO. 

~ •'"**»'» repoit in a diffe*tnt way—Reversal ol 

on {rixjtd of—Materia!* on which Ametn (ormeil 
^ • p-nM. M Wixe hity Council-Reversal not jaMified 
KOER IORI.SH N'ARAIN ROY t. ROBERT 
* ATS0V A CO. (1875) 3 Suth 157" 23 W. R 451 - 

3 Sar. 504. 


n« i quruion 01 iac 

*** l l W **" And. ahhoojh the Privy Council is 
RaIahT.L, R MH KEESARU VFNK *TARPAVY4 n. *»«»d to accept the cwwnent findinp ol the courts below 
RaJahNayan, (1928)561. A 21 - *» the bet. («• which acquiexenTe mlfbt or might net 

31 Tl5i M T o 5 n£ 41 ; 49 C L J 148 ' * •' » bound toxcept their finding as to 


ACOUIESTENUE. 

- -Findiaft ji u. 

AcguMxawe is n« a question of (act hut of legal infer- 
«e from facts l<*nd. And. although the Privy Council is 


62 M 175-27 A. L. 1 41 -49 C L J. 148 - 
31 Bom. L. R 299-114 I C. 17*29 L W. 118. 


B hi JRr 114 1 C. 17- 29 L W. 118 - whether or nu tho* fxts jugjf, the legal inference that 
(1929) M W. N. 47 - 33 0 W V 261 • 'here had Lem acquie^tnce. {Urd Wnu* r.) LaU Hf.N| 
A. I B. 1929 P.C. 24 - 56 M LJ 218 ( 228). R *M». KundaN LaU. (1899) 261. A. 68(65'- 
*reace wlth-Rule aito-Applicability. 21 A 496(604)-3 C W N. 602-1 Bern. L. R. 4C0— 
ima! attfh 7 Sar 623. 


-- * • v* VV W w. \ MO 

Interfereace wlth-Rule ai W-Appllcabllltr. 

“T 

i lt Jr | l B ^ Ca,or * wl »ich has given greatest occasion for 
>'« devekpment has undouUedly been the Judicature of I ali . 
w the principle is not in any way limited in its appfkatkm 
*® Indian mUluiM r.a:.. i-_ v. •. .. .a. 


ACTS AND CONDUCT OF PARTIES—ORAL EVIDENCE- 
PREFERENCE OF FORUFR TO LATTER FINDINGS 
BASED ON. 


to t *7* 15 n0 ‘ ,n an » in »* *PPK»» BASED ON. 

? “f" or Indian law. be it Hindu or Moslem .. . _ , . . „ 

*“»ch. Indeed it is obvious that if such a rule h a goo-* i-*» R,oond of - « v ' 

^ «o be applied to the finding of the courts in India STe r ' 0R,v ^"h’ r '*''l IaGaDanBa 

'«wb, *:ZZZZ^7Z D, "• WSII 168fl?3)= 16 W.B. P.C.«= 


cnoM k. nc on< ‘ !n < o' me coo''* u» mou. tneie 

ia be no reason for suggesting that the findings of the 
Zir°. ,°" r gtti ' «*(-|wenting Dominions -houM be 
msM tola, consideration. Thei, I«dships widi it to 
JJ3JJP ““^rstood that the rule of conduct is a rule of 


^ vaiw/ »». w. « • v v 

6 M J. 113 - 2 Sar 611 =2 Sitb 376. 


ADVERSE POSSESSION. 

Z12*to7£ -^ CPC °h 1908—S. 109 —Adverse posses- 

25°“ Pdicaturm whose final tribunal es this Board S,0S; i Sl ' M,SDU U*-WlUOW-ADV£RSE POSSEf. 
Dunedin} Z. . T.rZ SIOS-F.SWNC CONCURRENT AS TO. 


,y. mu** lures whose final tribunal is this Board. 

V lt ™ Dunedin). WlIXIAM ROBINS t. NATIONAL 
• WC 0.. Ltd. (1927) A. I. B 1927 p C 66(68)- 
4 0. W. N. 463 -1011. C 903. 


-V .. w —— — ■ i vtVK* • 

sion—Finding Concurrent as to. 

<1919)461. A 197 - 42 A 162. 


- • nvt. 

^CoS^^^r^ “ - {V,*~*Hddme\ ChowdriSatcur Prasad 

C °MCUMrk^ VimES 1 **• Kl%HOft UL (1919) 461. A. 197- 

Cases UMdS-KS? IxlSl'ZFttZSnti 42 A 152 (1578) = 18 A.LJ. 235 = (1920) M. W.N. 3- 

-_ ( Dl ' 0RCE - (1872) 8up I A. 106(118 ) 24 C. W. N. 394 -11 L. W. 384 = 22 Bom L R 451 - 

m ^Jagsta swbsttK* different and based on differ- 661 C. 487 - 38 M. L. J. 259. 

Su PBIVY Council - practice-Ques 

tinS. , pACr ~ Concurrent findings - Inter- agent. 


Prasad 


riREKr. ~ lJOf<C ‘JRRE.NT FINDINGS - INTER- * - 

AS TrL_Sr! 1TH ~ CaSes UNDER-BENAMI-FINDINGS -Bilk - Authority to sign, so as to bind principal— 

. ™ D ™GS IN SUBSTANCE. ETC. Eirstence of-Finding as to. See PRINCIPAL AND AGENT 

(1893) 20 LA. 38(47-9)=20 0 560(673). —AGENT—BILLS, (1926) 531.A.268 -48A.76?. 
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PRIVY COUNCIL-PRACTICE-QUESTION OF 
FACT-CONCURRENT FINDINGS-(CVtf.') 
Interference with-Cases nnder-(f<*/) 

AGENT-(r./.'/.) 

-1 Sorrowing in «<*i>e of prudent njupon! of prin- 

cipal's estate—Findings & to. See PRINCIPAL AND AGENT 
—AGENT—Hor ROWING BY. IF IN COURSE OK ETC. 

(1891) 191. A 33 (37)-19 C. 174(179 80). 

-Payment to. or to prinrip.il—Finding' as to. See 

Principal and agent—agent—Payment to. or to 
PRINCIPAL. ,'1891) 191 A. 33(38 9)= 

19 C. 174(181). 

ACREement-Parol agreement-nature of. 

-Agreement ping to root of whole contract or mere 

term the breach of which sounded in damage'—Finding as 
to. See NEGOTIABLE INSTRUMENT — HOONDIE-lN- 
DORSFE OE Prior IN Dorset. (1928) 29 L W. 445. 
APP» LL.\1 E COURT -M IJOMTY OF-AFEIRMAXCE Or 
FINDING ONLY BY. 

-No inlerferrnce by reason of. Se. Privy COUNCIL 

-PRACTICE QUESTION OF FACT-CONCURRENT FIND 
ings—What amount tg-appelute Court. 

(1921) 481. A. 114 (119)- 48 C 856(862 3). 

Hen ami—Findings \$ to. 

~^ Sir Jeufk NAWAB AZIMUT A LI KHAN 

r. IIURDWAREE MULL (1870) 13 M I. A 395(402 3)- 
14 W.R P.C. 14 5B L R P C 578- 
2Suth.343-2Sar571. 

- (Lord Min,*). PETHv PERUMAL CHEriY r. 

Mumandi Servai. (1908) 351. A 98 (101)- 
35 C. 651 (657)-4 M L T. 12 * 7 C L J. 528- 
12C. W. N. 562*10Bom. L R 590 5 A L J 290- 
14 Bur. L. R. 108-4 L B. R. 266 18 M L J 277. 
~~~ s " Mahanmapan Law—Benami transaction 
-Faiher-son-purchase in namfof-Hen SMI OR 
not-Cuncurrent Findings as to. 

(1919) 11 L W. 421 (423). 

- FMlnp in mht.vu, Mat* M M<r. 

oil grounds. 

A. a Mahomeilati. purchased property at an execution sale 

boumnnthe nameofA That was on 11-2-1851. On 

8—i-UM, A effected the regulation of an ikraraama 
executed by himself, in which he declared that the purcha«e 
money was provided by A wife, and that she was the real 
owner of the property. The statement as to the source of 
the purchase-money tas fal>e. wife was very vw.ne 
ami wholly W«,bout pro^rty. So that A , was the real owner 
of the property before 8-4—1854. On that day the formal 

yYto hi (/Ti) wife. The que^ton foe decision was .he 

hfr ,hal , ««5 r "*«& changed one benamkiar for another 
or gave a beneficial title to the property. 

The subordinate Judge four.' t.iat A intended the trarc 
fer to his wife to be for her benefit, and that she am! her 
afterwards derived benefit from it. for ab^t thirtt 
)«rs prior to the suit. He considered tha 7, Sfc h£2 
owner at the date of the ikrarnama. 

, Hl S h Couit. on the other hand. tho«-ht that the 
transfer to A's wife was simply a transfer from one toami 

S *“ 8iven * A 'obb wife Cf her 

of thfcS ,h 2L WJSS0Ch C0WQrrfcCf »n findings 
be Courts below as would justify their Lordships £ 


PRIVY COUNCIL—PRACTICE—QUESTION 0? 
FACT-CONCURRENT FINDINGS-(CW) 
Interference with-Cases vc,tex-(Cmil) 


Benami-Findings as TO -( c * td .)- 

aUding by the ultimate decision in favour of the defendants 
as something which ought not to be inquired into (47). 

!“® r LonWups accordingly heard the case folly armed 
and affirmed the view of the Sub-Judge (hat the tree inteu- 
1,00 of 1 » n losing A' to execute the ilcrarnama of I&54, 
was to transfer the beneficial ownership to bis wife (48-9) 
(Lord //tUeuu.) SYED ASHGAR REZA W. SYED MEDHI 

Hussain khan. ( 1893 ) 201 . A. 38 = 200 . 560 ( 673 ). 

* ’Hindu father-purchase in name of undivided see 
by-Benami or not-Findings as to. based on error as to 
presumption and onus of proof in such cases—Reveml c/. 
[UrA /unit KHi git Bruit). GOPEE KRIST GOSAIX r. 
GUNCAPERSAUD GOSAIN. (1854) 6 M. I. A. 53(80)3 
2Sutb. 13-4 W. B 46=1 Sir. 498. 

- Ignoring of—Creunds. 

The findings of the Courts below were ignored and tbe 
case was deeded by tbe Privy Council on the evident oo 
record because when the judgments below were euoiwd.it 
appeared either that there had been no finding at all of tl* 
points which it was necessary .o find or that thwe fids had 
been found in favour of the appellant. (Sir Jana M) 
MOULVIE SAYYUD UZHUR All V. MUSSUMAT BtlU 
Ultaf Fatima. ( 1369 ) 13 MIA. 232 ( 2448 )* 
13 W.B.P.C. 1-4 BLR P C. 1 - 2 Sir 622 * 

2 Salt W 

- Makmtdau fatktr—purekau in nann tfkf* 

mi iy. 

Findings of Courts Wow that purchase was for tie let* 
fit of tbe sons held to be conclusive (46-7). 

Tbe question moreover is one for the dedsk* of «b«b 
familiarity with native families and estates, and with tbe 
practice of benami purchases, confers great advantages. « 
all claves of questions this would be one of theW a 
which this Committee could be induced to depart from tbe 
wholesome general practice of abiding by conoimat dra¬ 
wees of tbe Court below (47). (Lord HaUm) STD 
ASHGAR REZA t-. SYED MEDHI HOSSEIN KltA* 

( 1893 ) 201 A. 38 20 C. 660 ( 6724 ) 

--Reversal of. Ste Under this very »b head-F‘^ 

NECESSARY TO FIND. 

(1869) 13 M I A. 232(2*34) 


-Execution of—Finding as to. See HINDU U*- 

W|DOW-BOND BY-EXECUTION OF. . ... 

(1891)19A.1(3)-19C.*2 

-- Validity of-fesuisien limg tomidintlf V* 

liens of—Finding! at It. ..u. 

It has been tbe invariable practice of their 
sitting here to require a very strong case indeed to' 
them to interfere with concurrent decidoos of t* 1 
in India upon mere questions of fact (92). j , 

Tbe questions in this case were (1) as to the vaJi<W 
bond. (2) tbe long possession of the defendants 
with tbe provisions of the bond. DEVAjlC*'*' 
GODABHA! Godbhal (1869) 2 Bid* 

11 W.B-36=2Sutfr 


Boundary and Measurement. 

- Findings os to. .-n 

(Sir James Ctivi/t.) FORBES r. MEERMaHO*J s 
(1870) 13 MI. A. 438 (453)-14 

5 BLR. 529 = 2 Stitt S68* 8 e®' 


BOUNDARY DISPUTE. , 

- See BOUNDARY DISPUTE-PRlW C01 ‘. d! v 

PEAL IN-INDIAN COURTS-CONCURRlM flP 
OF. 
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P ?7Z, cou NCIL-PRACTICE-QUESTION of 
FACT—CONCURRENT FINDINGS— C,wtJ.\ ° 
Interference with-Cases under-(iW) 
Consideration for tru-notf. 

“ Finding' a* to. Sit UNDER THIS SUBIIEtD- 
NINORITV. (U91)19 LA. 4 («. 

Correctness ok findings—Doubi hit by 
Privy Council as to. 

--M 4y r f j„i 

{Mr. jHiiitt Baboo Ilv.uk Singh r. 

BtNY PersHAD. (1834)5 WR 7? 

1 Sath. 13 (15) -1 Sar. 53 2 Knapp. 265 

DEVaJI GaYAJI f. GODARH \l GODRHAI. 

(1869,2BLR 85«PC.)(92 97) 


37)0 


PRIVY COUNCIL—PRACTICE- QUFSTTnv no 
FACT—CONCURRENT ° F 

Interference w,th-Cases under-(cvw.) 

lKco-ExicrtioN of— Findings as w. 

M f.^SSSlC^ 

(1853) 5 M I A. 113 (122.1-1 Snth. 241. 


| — [Jtfcfcmt with, only .hr. there b >o strong a 

!'**"*• (1871)| B-L.R 113(117 8)': 

16 WR. P.C 9-2 Sar. 681. 


11 W R PC-35-2 Suth 208 

—.VtHfapK F.. Smiti.) MCNNOO Life r. All Kuan r. RHa 

Ulla Choonif Utl. (1873111A 111 (156). , 1 Cu J!" Ft 0*73) Sap I A 165(1741 - 

21 W.R. 21 -3Sar. 302-2Sutb 917 i HB«n.LB 213-19 WR 171 =3 Sar 229- 
CUSTOM-PKOOF OF. 


I’- (Su *h* Un!cr this vab-lrad-lllNiH 

Inheritance—Custom or.) 

- Fi*Ji*[i a, 

IK U;,U) RAJAH VURMAH VaIM 
Rajah Vurmah Me i li t. (1876)4 I a 76 83 - 
1M. 235 (250) -3 Sar. 617 3 Sath 382 

--SV/ Under this sub-hr.1 —Hindi l.t»—ADOf. 

tion—custom against. 

(1886) 13 LA. 97(98)-9 M 499(504, 
^ If the Courts Mm cm On btMrcMcMM mob 
«* b a matter ai lto«dHCM«r tAktdllrf m alleged 
U’jly Cotton, their I-ordship* aie wiy rekvtant tj dr-turb 
5 judgment o( Um»C o«U. If thee fed bm w p«i. <fafc 
V *' K,tnf « n0t W) applied; if tbcc had Uen w.rtten 
documents referred toon whi- h the appiturt co*!d ‘ 


Un “iMM.EY. 


RlXjll 


2 Sutb. 785. 
is? W0?-20 W.R K a 

(WSlSSath 151(154) SSWR.4,2 38.M98 


•g a...., (FMMC4n-.)SrKn Anati i Fatima Bin 
. tUDi-i Aim Saner. (1920) 12L.W.497(498)J 

(lWO)MWN 324 - 28MLT 135. 

24 C V N 491 32 CL J. 447- 591C 1. 


-D*rtU4*J 


t*. 




Harihar Buksh v. Thakuk Umax Ptu^ 
(1886) 14LA. 7-14 C 296(306 7)- 
__ 4 Sar 766 

Ritk*r4 tVr«.l.) Sl'ND.AKAI I.M.IS* tV| 

kaMaya Naik v. RaiiaSwamv K.amav t NAIK. 

(1899) 26 I A. 55 (57»22 M 515(518) 

1 Bom L B 850 7 Sar. 631. 

' '{Lord LinJ/ij.) jAlkl HtGl’M r. SVFH Al l KAZt. 

(1901)28U 111(118) 23 A. 383(392)- 
6C.WN.585 3Bom LB 311 8Sar.27- 

_ , 11 M LJ 149. 

Arthur JPi/aw.) M.tHOMI D K tMII : IMTIAZ 
inn; (1809)361 A. 210(220)^31 A 557(570)-= 
19C.L.J. 297=14C.W.N. 59 11 Bod LB 1210 
4 1C. 457-13 O.C 183 - 19 M L J. 697. 
Hindu Mw—Custom—Proof or-Qt rs- 
as TO. (1910) 14 C W.N. 515 (551) 

T*o findings upon questions of nurefa<t. mwt.iw 
SJ"; ^ A«*pted by tl* Privy C«*l. Ut of 

mi.2“;”" 0f an in<im a,c R' lCTjll >‘ 

Uw and fact, the judge lot finding nhat »eie the 
uingtactoally done in allegpl porwan-e of n»i.«i and 
°«ermining whether the^e fact. f<xnd ?ati«fj the 
Jirtmenu of the latter, life fader i* a qwt'iwo of fair 
Driv.l!?' (W ‘ uhn ’^) PAlAMAPPt CHETTV r. 
^asikamany Pandara. 

(1917)441.A 117(167 8) = 10M. 709 
«i; T - 1 "(1917) M.W.N. 607 - 6 I»W. 222 = 
n O.W.N. 729 = 26 O.LJ. 153 = 15 A L J. 185 = 
19 ^ LB- 667 -1 Pat LW. 697 - 39 LC. 722 = 

33 M L J. L 


I ^ S """'V fn ! "* con. 

HradKtol U the »,ti*,*. f« lhl . drfewfaM. a care of 

credit to be given 

. ,n ,b »» caw their 

<« the iiKon 


that the Courts below had l«m Id ini., error, thrir ImJ. >•**«»« ^ the »itoe>K. for the dc 
“"p might re examine the u*c; l«t in the 4b**e of anv »*c MeffciMti* dfp,.,d. ,m ihe 
5? t”*** they dedinc to .lo ->(15 6). (LrJ UMrntS *® ,fc e wi'Bove. on <«r ride oi the oiho 
hiakur Harihar Buksh >. Thakuk Umax Pxr L«‘*hi|h , c.*lmo. b m, m*h on ti ( ein«n 

IMAD nMC,UT4 7 - ,ip ^ ^ 


L 


___ _ _ _— ; •» »™hhbii*i» the 

, r« .T. . * “ the Magfetrate, hcMiwMdi. 

M 'ftnthr , an ,| (hf fim , jnpoh|i( . 
I n.a'pd bwhkr .Uttt. -Ifrady ^d, r ,|,J 
arnud «,k. iWulcly af,„the.tan-achm), 
of the taMty of the deed. Tfcr j-Ic^nt of ,heJ5„ah £ 

« ”£T* %m to, fair 

Loj»U,ipv to lute been warranted Ihe fact. bc(<ee him 

c^^th t "^ ,hC “^'A'edivmkringthc 

i« »“ confirm- 

«®-o« appeal. Ike figment of the High Court ha mere 
-ajen^tthattk Judged that (M» no 
Jfer f«« ehe fining of the Zillah judge. (Sir J tm „ 
CVw//.) Guthrie ?. a bool Mozufffk. J 
(mmiMlAiSfGlJl.-Unpc.M. 
7Boa.LB.630 2Suth 429 2 Sar. 660 


- —to influence—Kxtvutiwi nnrirr— 

FiecSnp av to. (Sir ff,4rri p. Cid/irr.) Alir SlNGH ?- 

BDAI Bahadur Sinch. 0884) li I a 211 (2i3il' 
11 C. 61 (66.7, = 1 Sar. 560 - B. ft li AmSSbH) 


a 34 


—topeato Of deed—Findings based on. (/w 
KtmgsJ*m.) Cheat Ram r. Chowdhrik Nowpiit 
KAV. (lS58)7MI.A.2O7(2l0).Ur 3 J 

1 Sutb. 319=1 Sar. 627. 
-- (l*iKupJc.H.) VeKCATTSWaRa Ynriw.u 

N.AICKFR r. ALaGOO MOOTTCO SfrVAGAREN “ 
(l£61)8M.I.A 327(S31.2)=lW K | N p. c . 7344 
1 Sutb. 440=1 Bar. 788. 
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PRIVY COUNCIL—PRACTICE—QUESTION OF 
FACT-CONCURRENT FINDINGS— 
Interference with-Cases oaleMfrrf.) 

i>keh—Execution of—Finmng AS 10-(r#W.} 

-Mortgagor—Sale of equity of redemption to mort¬ 
gagee by—Deed of. (Sir Jam ft II'. I Wr*?e.) jUGGER- 
Nath Sahoo r. Svun Shah V \homei* Hossein. 

(1874* 21. A 48-53 4)= 14 B.L.R 386 -- 
23W.R 99 -3 Sar 419=3 Suth. 61 

-Reversal of. on ground of entire miscarriage of 

justice. (brJ A'i*;<d*M.) CHFYT Ram :. ChowdhREI 
NowBirr Ram. (1858)7 M I A 207 ( 223)- 
5W. R. 3-1 Suth 319-1 Sar. 627 

-Undue influence—Execution under—Finding* as to. 

{Sir Arthur //.MrkV.) THAKUR ISHRI SINGH R\L- 

oio Singh. H884) 11 I.A 135(143)- 

10 C 792 (803) = 13 C L R. 418 - 4 Sar 528 = 
R &J s No 79 Oudh ) 

Divorce-Suitfok-ai>ui.terv-Fisdincs into. 

- -Afp/ioth/ily *i nil, at fa r.unurr.ut fndmgi t*. 

Concurrent judgments of Courts Wow dissolving respon 
dent'* marriage with hi. wife no the ground of her adultery 
with appellant reversed on the pound that there was nn 
'ufticient evidence on which the divorce could he suppo-ted. 

Such reversal held not to violate the general rule of the 
Privy Council as regards concurrent finding, of fact, because 
(1) the jurisdiction in question wa» new to the Cout* of 
India, (2) the decree of the first Court was not final unlevs 
confirmed by the High Court, so that the confirmatory 
judgment of the High Court was peaciically the only judg¬ 
ment in the suit, and there were really no two *eparatt 
judgments, and (3) statement* of the wife were wrongly 
accepted as corroborative evidence against the appellant 
(118). (Sir R<Krf P. CJli/r.) H *Y 0. GORDON. 

(1872) Sup I. A. 106" 10 B. L R 301- 
18 W. R. 480—3 Sar. 185 9 Moo P C.(N. S ) 102- 

2 Suth 721. 

Documents—Construction of-Findings based 
upon. 

-Evidence-Part of-|>ocumen«s Jo.ming-Legal 

principles—Misapplication of. to facts found-F.nding» 

e wrong-interference in ca«e of. (bed IVafie*.) 

I NlLMONI SlNC.H r. Kuti Chundeb Chowdh 
RY. (1893) 201. A. 95 (97 8)= 20 C. 847 (852)- 

6 Sar 321 

-- Roo< of title or basis of suit—Part of evidence- 

Dncuments forming-Ca*s of-DiMinciion. Sn Unde. 

this hcad-HiNnu Law-Joint Fauhv-Mfmrfv 
of -SEL) ■ ACQUISITIONS OF. (1870) 15 W R 1. 

- S« Undo this sub-head—HINDU Law-ApOP 

TION—Proof of. (1894 221. A 51 (57 8)- 

22 C. 609 (617 8). 

“ (L "'[ ^vr.) T00J5FV PERSAUO Phuckt e. 

HENAYCT MlSSER. (1896)231. A. 102 = 350.918 
T" (brd /h:ty.) MaUNO SHWE OH .-. MaUNO TUN 

Gyaw - (WW) 311. A. 188 (193)=32 C. 96(105)= 
9C. W N. 147-8 Sar. 704. 
~" Ay Ulu!cr «I>» suit-head—H indu Law—Widow 
POSSESSION OF- (1919)461. A. 197 = 42 A 152. 

~ J ' P ' C ' 0F ,908 ~ s> 11 ®—Substantial ques 

nos OF LAW-DOCUMENTS. (1928) 551. A. 380 = 

56 M. L J. 1. 

Evidence (including witnesses.) 

of - ,nterferen « of. Baboo Lau 
f, Dutto Rani. (1872)18 W.B. 233 = 

5 Sar. 694 (696) = 2 Suth. 684 


371* 

PRIVY COUNCIL—PRACTICE—QUESTION OT 
FACT-CONCURRENT FINDINGS-{C«tf.) 
Interference with Cases under-(Otf.) 

Evidence (Including witnesses)-^) 

-(brd Mullen) HARF.NDRA LaL ROY CHOW- 

dhi ri r. HATH Dasi Deri. (1914) 411. A. 110(119)= 
41C. 972 (988)= 18 C W. N. 817=12 A. L. J.774= 
16 Bern. L. R 400=19 C. 1.7.484= 
(1914) M. W. N. 462=231. C 687=16M. L.T.6* 
1L. W. 1050=27 M.LJ.8) 

-Admission or appreciation of—Miscarriage in- 

interference m case of. (brd Ki*vd<**) CHOOUB 
MOORTAZaH Khan Bahadoor f. Govfrnment. 
(1863) 9 M I. A 456 (478)=1 W. B. 47 P. 0 = 
1 Snth 6l3=28ar.» 

-Appreciation of—Miscarriage of justice in—Inter- 

'erervre on ground of. Srt under this sob-head-MB- 
CARRIACE OF JUSTICE-TRIAL OF CAUSE. 

(1870) 6 M. I. A. 389 (390) 

-Apprec ation of—Mistake palpaWe in—No iawrfrr- 

•nee except in case of. (U4 XingiJm*) CHWDU- 
MONFE I)FBlA CHOWPHOORAYN t. MUNM0HU*® 
DF.BIA. (186D 8 M I. A. 477 (489)-l Bir. W- 

- Bitam.- <,f— Retrial ,f findingi en run. 

Reversal of findings on a mere balance of evidence. «** 
probability that the P. (’. might in the firt* instance bm 
come to a different conclusion not allowed except ont*** 
of some miscarriage of law or on proof that Coorts w* 
Have come to a wrong conclusion as to the evidence. *'• 
HUMEEDA *. MT. AMETOOI, VFHDI BEGUM. 

(1871) 17 W. B. 106*2 Both N* 

-fa*e entirely one of. and of concbrion to bt■**" 

from. (M Snmu.r) BAI MOSGHIBAt r. Jig 

Davai HariaNi. 

- Finding sugfiertrd Ig-Nf iuUrUnnu *■'* 

The Privy Council will not interfere with 
findings of the Courts below on a question of W 
annothe said that there is no evideoce on *hW'° 

•be finding. (brd Duntdm ) MUHAMMAD "AU W*’ 1 

r. Muhammad mohi uddin khan. 1#1 » 

(1919.23rd June) High Court TOh »J s 
(P. C A Nos. 103 * 1M of 1®*' 1 

-Inadmissible evidence-Admission of-^JEfl* 

interfered with on pound of. because (1) *b< , -o 

tidence was not at all relied upon by Courts Wow anow 
•here was ample other evidence to support ^ 

JatiiuMrllilk) 1 AI.I.A Bt'NSFFDHUR“qji, 
OF BENGAL (1871) 14 MI A. 86 «9. 

16 W. B P. 0.11=2 Suth- 448=2® w ' 

-Minute portions of-General comclisior.to ^ J 

from—Findinp depending upoo-lnterfertna ^ 

only when particular instances of where the 
had gone wrong are brought before Privy Coo n 
Dxn.dia.) JAG.ANNATHA RAO SURYANAFA'A JJb 
(1924) 21L. W. 436 (437)=A. I * a & 

-Oral evidence—Act* and conduct of 

ference of latter to former—No interference of 

Sn under this Sub-bead — ACTS AND ^(ifl) 
PARTIES. ( 187 °) 6BL - B ^V 

-Oral and documentary evidence-CrtdjM^. ^ 

Case turning upon-Deference to judgmenB^* ^ 
of .(Lard Ktnpdmcn) GHOOUM MOORT^.jfl)- 
• rj " rT 


Bahadoor ?. Goat. 

1W. B. 47 P. C. 
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"^SSSwnmSSSS.^ 0T 'Mw3SgfcgSnffiiSK^, 0F 

•* > .„ h zzssmzi ’ 


Evidence (including witkf.sses)-(<'.w.) 

-Oral and documentary evideiKe-Wei-ht to be 
attached to—Difference between (W% Kelr<«r j* to—Vo 
interference by reason of. S„ Privy Codncii-P ry. 
TICE-QUPSTION OF F.ICT-COKflMtRFJfT FINHVCS- 
WHAT AMOUNT TO. <1902) 301. A 41'43' = 

30 C 303. 

—-Part of—Consideration of-Failore of Court* heW 
tn^erenceon mere pound of. «hm twh 
Loan* Worn have arrived M *ame w*. l/» W 

,w -) Ram LaI- Saivid Mfhpi Hi*s«in. 

(1890) 171. A. 70 (71)!-1? C 882=5 Sar. 572 - I 
E it J’sNo. 117.! 

—Unsatisfactory nature of-Vo interference on pend . 
ofi '‘here there TO «ome evidence to «■*! g. 


. —- ..~.V >nirr CVI 

BABOO LALL p. Dunoo Ram. f|872' 18 W R 233- i 
5Sar. 694 (696) *2 Suth 664 

uSaass* <r i ,h - ""t' • h * n *»** had im< 

loU ionofthe ordmarv principle, npm which < 

wrltt tobetned.LALji s*m„ ; rnn»n«* or Tin 

W ’ (18711 6 B L R 648(851 2)* 

15W.B P C. 23-6 M J. 143-2 Suth 61 ? 

uTuTtUwTv appro m en c 

Under??* •*"*» "i^arriapof j...rwe, .Ov 

SuWM? J ryfcb,h,a+ ’' ,ISC ' MMr ' P nF ,,,CT,fr “ 

M 8 ANINGOF. 0927) 101 I C 903 

P*"i7 niT‘r~ r,HiH ,i,V ^ Finding* ha*ed on. Sn,r 
viir.S?^ B00rMFr TOX'FII *H p. S»rrR.|» Row 
VFVKATA NlLADPV Row. (1834) 9 M J 151. 

VAB,cu?fTY Iutchuff 
DAVAMAH VRVn«M| V»|rryv. 

(1861)9 M. I. A. 66'871-*1 W R P C 30- 

1 Suth 460 = 1 Sar 826 

TZ ^ u ' Jam, ‘ w c ^ u: MT - Iaiint noL-Rinooi 
v . mt. HOSIINFF Rfr|i»e. 

UW7) 11 M I. A. 194 (207 8 >-10 W R p C. 10- 

2 Suth 56-2 Sar. 24?. 

Execution of decrfe-vchc K of-Siryice upon 
Judgment-iwbiors of. 

Singh 


Executor i>e son tort-Ij ability as -( cmi .) 

apply and wa* open to coo<i6eraiion bv the p.ivr Cwinrii 

; ‘ SnH Ri'KWAsn. ‘ 

4 r T 90 ?S L ,» 165 1 17 | 5) - 33C 1047(1060 1). 

4 M J r 9 i \ 8 o?°? L R 501 " 10 C W N 8?4 - 
1 M L T 199=3 A. L J. 525 = 2 N. L. R 130« 

16 M L J. 300, 

Facts found. 

IT** ,fwIn, ^f'renre in 
i h,< lCf 7SuM«d-DocrvFNTS- 

< ONSTRt a ION nr—F indings based o.v-Kvihrvrr 
(1893) 201. A 95 (978,-200 847(852^ 

—Real hetween parties no. concluded Ity-Reve,. 

Wi-r»«v 6nd'nj m c»*e of. (MCMmiM.) RaIAH 
BlRD.AC.ANT ROV?. HinOOCHt vnrn CoOMAB Roy 


(1868:12M I A. 145(153)-11 W. R i- 
2B L R. 1 = 2Suth 169-2Sar 402. 

Facts nftessarv to find. 

—No finding In Cowrit Mmr on or Mine by them 
'•fa>'or of appellant-R*-vrr«al o( n*t of- 

Henami-CHeoin. a . ($,, /,*„ W Of*/,.) M n|t,. V , 

axud Uan-k ali VinuNMAT Rmrr ui.taf 

T, .IW P , in (1869 113 M I. A 232(24341- 
1* WB 1-4B L R 1 = 2Suth 279'2Sar. 622. 

Findings clearly wroko. 

—-/*c,/cer«Y»« ,f. "4 *, inl/rftr.n'f ,» 

TV t^ion depend, entire!,-..pan fact, and in a ca«e 

,wp 7‘ i0 * ,,prtn f,rt ‘ * hlfh h »« 

'TTniH the wdcment* of two Court, in India, thh iKvd 

*try clearly thar rhMHpnent rt -mn 5 . It mu*t V mo*t 
cowplrtrtT *a"»6rd it wa* vmnc and incon.jaeot with the 
riiiwe of the ra^ and ifiiH tV (L*r4 WriforJ.) 

P ft am are m*vik iff t. ''ottm-hun* Man if iff 
(1837) l M I. A 480(427 8)-5 W.B.PC 63- 
1 Suth. 71*1 Sar 136. 


r--Findin P a. to. (AW Mtthmfe.) SpifaT 
*■ 8*1 H \rib am CnrNK a. 

(1822) 16 L. W. 447 (449, = 31 M LT (P C.l 38 = 
. tD „ v 26O WN 739-4 T7 P LR (P C'68- 
4 L E. 1922 P.C. 61 = 74 IC. 597 ’(1922) M W V 671. 

Execution Sale—irrfgui.arity—Injury rfsvl- 
ting from—proof of. 


rmrv. "8* “ ,0 - (Sir *+* P CMitf.) FAKH AR1- 
t!,TJ! AHAM * D A HSAN CHOWPHRY v. OFFICIAL 
•XUST1I of BENGAI- (1881) 81. A. 197(205)- 
8 0.178 (187 8) -10 C. L B 176 = 4 Sar. 270 
Executor de son tort-Liabilitt as. 


J*s***vm* wat whether the defendant in tV 
“had intermeddled with the property of a d«r*ed 

nowttv- j.*** 41 4,1 eTCTI * e,K0, °' ** "* awl - 
2T.V . ^”8 4 ^ defendant made in the 

Hr* ^ ^ «o Intermeddled, all the court* belo. heU 
00 "* •ofe roond that he bad not been dnly 
and therefore rould not have intermedd- 

FKSfiftaastws 


fact tot 


-—^1/.. Ptrir.) RHOOR.MEDJFE MaNIKJEE 
MLHbwaVIFF KHOORSHF'rtrr. 

(1837,1 M. I. A. 431 (4421*6 W. R 57 P. C » 

1 Suth 73-1 Sar. 138 

- </W C*ir*i.) TARrvv Churn BovvFRirF r* 

Maitland. (1867) 11 M I. A. 317 (338 91- 

2 Suth. 98-2 8 ar. 299. 

-- ,Su " * OMe.) MODI vie SAYYUD 

UEHL’R An - MDSSAVAT BrRFr U|. T , r FaTIMa. 

(1869) 13 M I A 232 (243)-13 W R lp.o.- 
4 B L R. 1-2 Suth. 7/9=2 Sar. 522. 

- (Sir U-unt. Pol.) K.AMBUKSH SlNC.H e. lUCtrT 

Narain Singh. 0870) 6 M J. 232. 

-—Thi*c»v dearly come* within IV rule nhich rbeir 
l«rKhip* hare *0 often laid donn. where the di*pute turn, 
upon matter* of fart and where the Conn. View have 
*ew! on the cond«*Km which they have come to revpettine 
that fact. There 1 * certainly no 5«h enor *hown in the 
conch** reached by tV Conti, below a. would enable 
tVir l>*dJjip*. or nulre it right and proper, to revene «, 
aher that decnxn (445.) R.4*« PI'HI.W aN SlNCH p 
Maharajah Mohfshur Buksh Finch. 

(1871) 2 Seth. 442= 9 B. L. R. 150 = 16 W. R. 5 , 

-- ('■** J m *"‘ Jfrl/id.) Lama Rcnsefdhur 8 ?' 

G0VT ?I^ T l G i\ (,871) 14 M 1 A 86 (90)a 
16 W B.P-C. 1J C 9B. L » 364 = 2 Suth. 448■= 

% Sir. 689. 
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PRIVY COUNCIL PRACTICE -QUESTION OF 
FACT CONCURRENT PIHDINGS-lCV*/.) 
Interference with— Cases under— (C.ntJ.) 

Fishings ni vri \ wKoN«;-(fV*r!/.» 

- <L'iJ fat:« M.Ih'i.) KvRi.'UHARSON lltt'AK- 

KtifATH MNUli. 1 1871 » 14M I A 259!265)- 
16W.R.P C 20-8B L.R 504«2Suth.469^ 

2 Sar 708 

- (Su P. (V/r/'.v.) B\B» 0 I.EKKAJ Roy 

r. Baboo Maht.vr Cham*. 

(1871) 14 M I A 3031399)-10 B L- R.35P C - 
17 W R. P. C. 117-2 Suth 536 - 3 Sar 43; 
and (1893; 201 A. 95 97 8)- 20 C 847 (852). 
FlNDINCS IN SUBSTANCE DDUKFM VMD BASED ON 
DIFFERENT GROOM*. 

- Sit Under thi* iwy miMwji'—Penvmi—FINDINGS 

AS ID—FINDINGS IN SUM.UCCK Ilf. 

1893 201 A. 38 (47) 20 C. 560(573.) 

kkm ii am» misrepresentation—findings as to. 

-N<4 inlet frird with. (J’i«..«»/ Snmn/r.) KUMAR 

ItAIINAlH PRASAD SlNCII KaDER NATH GOESKA. 
(1927) 30 Born L R 115 32C.WH.481- 
27L. W 802 I L T. 40 P 18-50. W. N 93-- 
1061 C 646 ( 2) - 47 C L J. 134 - 54 MLJ 6 
Fraudulent i kaxseer—Findings as to. 

-Mahoincdan f.uhci-HiMMnamah in faveurof mm. 

\/mJ Fit:G,uU.) ABDOOL HVE MlR MaHOMED 
MOZUFFEft IIossfin. (1883) 11 1 A 10(19)- 
10 C. 616 (625 6)-4 Sar 600. 

-No interference with. unle>« Privy l.mmil entertains 

j dear and *trong opinion upon the <p.e*?ioo. (.1/^. Aw- 
K-rt,a hi;k.) MfSADEE MaHOMFP G.VZt M SH1R.A7IK 
Meek/a ai.lv Mahomed Kiian. 

(185D 6 MIA. 27(19)-8Mco PC. 110- 

1 Sar. 489. 

GIFT 

-Decl-Giit by—Finding ..f 6 m Coon <4-Vrrf« 

gift-Fmilirg on appeal of -No „ lr ,. 3 | 0 ( finding by 
rea«m of M«h difference. except on Mi.mg ami dear pi oof 
of oiiHJrriajr. (Sir Artkkr //.AW) PRINCE MIMA 
IHIAN K \DIK PAIUMHJk r. HAWAII BaDSHDO BAWR) 
^'HBA. 0885'121A 124(126 7)* 

12 C. 1 (8)-4 Sar 630 

—-Oi J gilt-Pioof >>f—Finding* a» lo. (Str Anhtr 
//MoHit.) RAM Sar UP Mussamut Bru 
(1883) 11 1. A. 44 (47) - G A. 313 019)« 4 Sar. 493 

- Pr*i M—Fimlit/p 4 , 

(L*rJ IIMmu.) LACHUAN Sinch r. Muss ou t 
Pi na. (1889> 161 A. 125 (125 6)=16 C. 753 (755) - 

5 Sar. 370. 

7-/,»/,«..) sri Rajah M.uraju 

I.AKSHMI \ FNKAYIMMA ROW r . Ml RaJAH Y»NKl 
TADRI APPA Row. (1920) 13 L W. 256 (257) = 
, ft4 (1921) M W N. 77-23 Bom. L B. 713 
19 A. L J.97 J 33C L J. 171-25C. W N 654 = 
591 C- 767 - 40 M. L J. 144 

grant—Factum 01. 

num—W» a- aW imiJaU m v. 

//././. that concurrent fimlinp of (I* Court* Ulowonthe 
•«nes (l) whether the defendant in a suit in ejectment 
broughl by a /ammdar held the suit village coder a grant 
nude to bis ancestor by the then wnindar. before the 
Permanent Settlement and (2) mhether the defendant's 
holding under such giant was kattubadi or «her tenure, 
subject to a fixed quit-rent which the plaintiff could not 

legally determine, would, in 10 far as they were current 


PRIVY COUNCIL-PRACTICE—QUESTION 0? 
PACT-CONCURRENT FINDDfOMOf/.) 
Interference with Cases nnder-(f mU.) 

Grant—Factum of-(c«w^.) 
finihng* «i matters of fact, not be disturbed by the Privy 
Conoul in accwdance with their ordinary rule. STRI RaJa 
Vvkicherla raza Bahapoor NAWMINTl BiCA- 
VAT S.vSiRi. (1875) 3Suth. 215-25W.R3. 

Grounds of judgments different. 

-No interference by reaxo of. Sr/ PRIVY COUNCIL 

-Practice- QuKiioN of fact - Concurrent 
Findings-what amount to-Grounds of jure- 

MENTS WKFEKENT. 

Heirship-Proof of-Findings as to. 

-No reversal of. except on proof that they are dearly 

errcrew. (Sir J<J»t Bmtr.) RAM ANUGRA NARAIK 

Finch p. Chowdhkv Hanuman Sahai. 

(1902)30 I. A. 41=300303= 
7 C. W. N. 225 = 5 Bom. L.R 6=8 Sar W9 

Hindu Law—adoption. 

-Capacity to make—hoof of—Findings as U>. 

t’mler thi* sub head-HlNDU I.AW -ADOPTION-WILL 

-('ustom against - Findings as to. (Sir ttna 

Sri Raja rao Venkata Mahapati Slrva 
Kao Bahadoor :. The honourable Sri Raja rao 
Venkata Mahapati Gangadhara Kama RaoBah* 
door. (1886) 131 A. 97 («• 

9 M 499 (504)-4 Sir 7» 

- Pddum rf-pMVHitH ^ eJ'Pd m-FM'F u 

/A 

In a ease in whieh plaintiff claimed to be the adopw* 6 
of oar O', and to have been in possession of 
such adopted -on. the Courts Wow concurrently to* 
that plaintiff's story relating to adoption and F oW *’* 
was false. .. - r . 

H,U. that it was not open to the appelJanU. ‘ 
representatives, to ouestion those findings in Ihr iW" 1 
the hiv 7 Council (Mr. Amur Ah) PRATHlYAW 
BHAVVNK VR.VM K.VNGAYVA APPA RaO. 

(1912) 181. C. 13-13 M. LI -JJ 

(1913 ) m. w. N.m-nc.LJ^ 

15 Bom 

-F*t» >«> o£ Finding » 

adoptive fathci—Question depending upon' 
LAW-ADOPTION-FACTI M AND VALIDm' OF-y , 

FIONAS TO. (1865) 10 M. I- A 429(4* 

- prtvf tf—FiaJiup at It. ttf u 

Reversal of. Wause their lordships were ncr) 
with the grounds on which the judgments W°> 
an*l IteauSc the Courts bek-w had l:rushed 
deoce of a very material witness under a mi«PP ftw T^ 
(1112). (Mr.P/mkrt.*, Lug*.) RUN-GAMMA 
AMMA. (1846) 4 frTjli 

7W.B 57-lSitl. l97El8 “ tf(J> 

-Rever'al of. because of (I) error of lcsrt Lj(J) 

with regard to legal r ( qoi*ites for a valid tc 

reliance by first Court on a deed found by ^'7.. D .nBV>’ 
be fabricated. (Mr. P.mhtrten Lsig* ) f,A *‘ 
MOOKLKJIAT. Mil HORAN ATH MOOKERJIA- 

(1849) 4 M I. A. 414(430)=7 W. B- ^ 

lSnth.2lS=lB tf ’ 

- (Sir Jcmn IF. CchUt.) M/HA SHOTA 

NATH CHOSE r. SRIMATI KRIJHNA ‘CONVAW 

(1880) 71. A.250(2£S)=6C.»^ift 

7CLB 313-3 Suth. 812 s4 ®* 1 
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_tv, . „ . . , | HINDU LAW-AUTHORITY TO ADOJT. 

IW question whether a person had l*en ark-. --fWtt i>..- ,• 

tfd in the Dattaka form is a question of fact the (Met' I vu J w-, * ind "’ S> a ' - v " Hindu 

mioation of whhichdepcvU o2the eviW'. IT* I '•«'AWr,K,N-A.aHOK,,v,OA.^,-In 


----- - ui ijm, me never- 

rtunation of whhich depends on the evidence. It does not 
cease to be such a question of fact, to which the rule of the 


as to concurrent finding of fact will anWr nh „ , *(—*•"&* 

t the evidence relating it to.l25.Z2 


--- •‘YY'l . dwicti 

because the evidence relating toil to an important eaieni 
consisu ol writings. The quetstion is not one of Conroe 

lUVrt r.f nan n> «. 1. ...1 * I i t i 


(1858J7M. I A 64 (63). 

Filling,f trial /uJg, 


i ----- vu™,* * 22£S!} iW, ‘"W*** *0 the 

ion of one or more deeds, which wmM be a question of ^ ,h " . ,, “ l Jul * h *' and 

5 ■» *» a < i«‘ , ' on “ 'o *• c«e.i to be given to decree.. "S”” Hi"** of the trial Judge 

leases, and other document* evidence of the Ui >A ad.«- fcrtiutl0 * > h,t ■“* irnm day lo <i-.y m the 

non and its consequence, (57 8). ((WOmA |.mi *5* ^ ** «i*t. ®h« 

MUN LAL Chowuhkv V. KANHVA L.u. Moivai. ” p * *7‘ a ;,m ,lf 1 piece «.f evidence or 

(MM) 221. A. 51 - 22 C 603 (617 8) - 6 Sar 558 ST*,?*?* 1 ; ,Ja,ed nc,) «*■»* criticism 

- /.. . „ KiM l °*** ■nfavooraffe; and from this max of often 

-—-{Mr. Amur Ah.) PKAIHIVADI BlUYANKAHAU coedUl.t- Clemente it *» no! ea*y for a Court of an~* 
MUHCayva APPA kAJ CMJJJIWI C-13(14,- tootncil thepr«.*groundson which the final coIcE 

^ W 1^ M WN 191 (175). (Sir /am,. IV. Cf/ti/,). SRI RaGHUNWHA 

17 C. L J 295 -15 Bob. L R 163 Sm llRopr, Kkhoro. (187 6) 31. A 151« 

- HSir Mu bit,.) HAM Kakhsh p. BaIU l.u. I 1 * W ' 25 w * - 3 Sar. 583 - 3 Sutb 263. 

(1924)611A 163 (166) --5 Lab 92 -- ,k ‘ l «•!•'* i'J-IW of-Fmdmgv a. to. (Sir 

22 A. L. J. 251 A I R. 1921 P C 126 ' A "? 1 *1 K «WAIW C am s \ fUTVANAlYAlt 

31M. L T. 70-28 C W N. 953 - 20L W 106-kATSAMAIYAR. (1880) 71 A. 173(177)- 


.....W W. N 650-26 Bon L B 1108- 
100 * A. L B 1171-831. C. 118 47 M L J. 938. 

T~~^ Sir M* sip) Dukca Devi e. Shaubhu 

^ATH. rMaOi\M T A lOA/tOA. r T I a 


2 M 270 ( 279,-1 Sar. 149 - 3 Sutb. 710. 

—/Ww’-A /W.W in(,wo I'.kw f„. m 
4uJ 1 •*/ fii’tio-fmSiw Hf.w. 

To^.f, iniofcirme appdlant must show beyond all 


jura. ((iSijiii: aT 82a«, : i£S is: si-s as-*5*- * 

«M.W. 681-22 A. L J. 391-26 B^m. LB. M7 - mmm * **£ 

A.I.R. 1921 P C 113-31 M L T 93- i »'opicr o. v»bk prcumplion to which too 

fl924) M W N 131 -201 W ?tfi "? fc »a» given, or in reflect of something av lo 
»C W H M ffiyC-ra??*- *»>.« there was a matter of 

2 SC W.W106-I01C.965 |P r«c,pieinvolved whkh the Itoard ought to >et right for 

7 -*'‘U T C<H<i',U mtr—Pr*/ «*f#. J««•»«»» 
•" a case in which the que^ion wa* as to a disputed adc? i0W# - l ““ ,,lBl 4 
ion and will raising the question of the capacity of a B . 'i 8 ^ 6 J 12 ’’ 15 W - B 3 * 

•be trial Judge, not satisfied mth thTeridoice 0 B -L B 168-2 Sutb. 376 - 2 Sir. 611. 

«o»ght before him. selected a witness to»d*l him with Proof of-Fmdm(i as to. {Sir Uma IV. CM.) 


. ..* >ii4i judge, nor saiitnevi wirn rnc ciKknce i- - Wlll 

“ought before him. selected a witness kiasdu him with . rroofof-Fmdingsa* to. (Sir J tm ,i IV. CJti/e.) 

Ngment. There was no careful inching of the evi- IM'*«V0NI <’HO*l»HMNlm ilEHAkl ljM4.MUI.UfK 
*«« on both sides. Irathhrlecision wav founded upon the (1879)71 A. 2K31J-6C. 770 - 6C. L R 183 
of that witnem. The Sodder Court _ 3 8uth. 719-1 Sar. 120. 

Watecourt,said.- UuU »«d be added to the argu- HINDU I.aw-Anc.sin m. Pknp» kiv-Slxr. 

m«U on which the Civil Judge has founded hi. devidoo.’ r , ACQUISITION ok. 

they added nothing. They, therefore, adopted the con- 1- F,nd,a & u «° ** HINDU I.AW—ANCESTRAL 

•* which the Civil Judge arrived, based not upon a ^WfttTY-SrAF AOJUISIllON Ok. 
mew of the whole of the evidence, but u«n a -knew , | .a»-IMPartibi.e ESTATE. 

w h,m “K. «*hose testimony in the opinion of their ,-j®P*rtd«hty of tJale-Finding as to. St, HINDU 

^Upl did not warrant the judgment which he had UW ~ , “ fAtT,iU “TATE-I*IPAItTI«UlV OK tS- 
P^ixcd. TATE—QUDTtON AS TO. (1811) 81 A. 99 (110) - 

J2£ therefore, reversed the decrees below. 3 M. 290 (302). 


01 ,n " *»«w. me aucidcf t oort 
Uppdlate court) said," Little n«d be added to the argu 
JR? wh 'cb ‘be Civil Ju<Igc has founded his dccMOO," 
T& add<d no,hi, »g- They, therefore, adopted the con- 
q T 0M ** which the Civil Judge arrived, based not upon a 
, of 'be "hole of the evidence, but uj»n a witness 


TVJ. . t —O 1. A. off | IXu, — 

rhnr Urjfahip,, lhtltfon icvtnc j lhc befew. 3 M. 290 (302). 

JJJWhjUndmg their concurrent findings (1)7). (UJ JOINT FAMILY PkOUkiv-tSTATE KOkMlNG— 
«>"tHrd). TaYaUMAI. ». SaSIIaCHALU NAICKER. SEPARATION AS REGARDS. 

(1866,10 M L A. 129-2 Sar 139 -Finding as to. Su Hindu Uw-ImpartiBLK 

--Widow *a_- , , . . , . ,. tSTATE-JOlAT KAV1ILY PROP,.kTV-tSlATE KOkMlNG 

emfiem for-5lT V ^ b !“ A ' ,en * °(* 1 f r,1| ias—Appli- SEPARATION AS kEGARDS— CONCURRENT FINDINGS 
mcy 'T,r,. 1 Cog, ‘ ‘ flnd,n « “ ,0 ’ AS TO. (1922) 801. A. 1 (6)« 2 Pat 319 

?p f r e«0(u-Eiaminat.on of evidence incase of. -Partible estate or-Fmdingv av'to. S„ HINDU 

\s£3S7ZE2ir au mm °>- 

. -srissEsaa* 


^r^Mon-Adoption by—Assent .if vapindav-Pr<>of - Abtipetl iattim^K,t,m l0H tj ehrignu! U. 

RAtn, D pa,l ° (Nr. Amur Ali.) VEERA BaSAVA y»« tf-fimlngi ti t*-Om Ul a/ fir*f-Errtr a$ r, 
M,U * ®*USURYA PRASADA RAO. ^. P uMrJ *y. 

(1918J451 A. 265 (271) = 41 M. 998 (1011,= Ordinarily, the question whether a family of aboriei. 
17 AT rlf-i: J 44 " M M. L T. 1=• L W. 243 - Bhayus had. in matters of succession, retained their abo 
a. 1.1 34-21 Born. L-B. 238 - 23 O.W.N. 251= final customs, or had adopted Hindu taw. in whole or 
28 0. L J. 184 = 48 L C- 706. | part, would be regarded as a question of fact, and the c. 


Hindu Law-Inheritance—Custom ok. 

-(5er 4/u Under this sub-bead—CUSTOM., 

- -Abnpn,! tmtMb-Krtnt," tj ehrignul Bku- 

p*s tf—hmdingi 4, 4 ai t& _ 

FimJug, tilisUA If. 

Ordinarily, the question whether a family of aboriginal 
Bhujiav had. m matters of suction, retained their abori¬ 
ginal custcens, or had adopted Hindu Uw. in whole or in 
part, would be regarded as a question of fact, and the con- 
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PRIVY COUNCIL- PRACTICE-QUESTION OF 
FACT-CONCURRENT FINDINGS—(C««tX; 
Interference with-Cases under—f 

HIM** UVV-1NIIF.KITAM'L—Cl'SHlM (A-U'm/J.) 
luuent nulling of the twb faduv on tk^t q*t>iion 
would I* cuo'ideml Ur.ding upon Ike Privy Conor il. As it 
w*‘ >aid. however, that thr trial jud-c had omitted all 
umMckiation of the origin of the family, and that bath he 
.mil Ik High Court had erred in law in throwing the uus 
of proof mi the BM«g party, their |*rd*hip> went with 
some detail into l«r rea^«> which led then independently 
to the same corv lusun. ope ially as the case was important. 
'62-67;. (Lad Fhillsmen.) SaHDEO NaraIN Dio r. 
KUSUM KUMARI. (1922) 60 I A 58 = 

2 P. 230 3 A-1. R 1923 P C. 21 - 52 M L T. 121 3 
I Pat L T.217-37C L J 369-18L W.597= 
(1923 - M. W. N. 377 - 27 C. W. N. 901« 
41 M. L J. 476 

- D>iH;hu>-,—£ulHih n ti—Cmim of—Finding as 

to. 

Finding, in so far as il i> a conclusion of fact. is. though 
not absolutely binding on the Privy Council entitled to the 
greatest weight. (Lord CcI/ihs.) PAR Ball KUN»AR r. 
CHANDARFAL KU.swak. (1909k 36 I. A. 125* 
31 A. 457 (473-4)—10 C. L J. 216 - 6 A. L. J. 767= 
13C- W.N. 1073-11 Bon 1 * R. 690-12 0.C.304- 
41 C. 25-19 M L J. 605. 

- LtisUnte tf— Finding as to. 

Findings on the question whether there was any special 
custom, applicable to the class of persons to which the 
parties belonged, exempting them from the operation of the 
Mithakshaulaw of inheritance not interfered with. MlSSA 
MAT KlSHMISH KOER f. PHUl CllAND LAL 

6 Bom L. B 764. 

- Females—F.xelttsitu of-Cnstm r f/—Findmp as 

to. 

NtU, that the question of the custom or no cuMom in the 
family of the exclusion of a female from inheritance was 
substantially one of fact, that, if any propo.iiion of law was 
mixed up with it. their Lordship might be disposed to 
review” the finding of the Court* Wow . but that, as no s»h 
proposition aro*c upon the evidence, the finding must be 
accepted (8). (Sir A 'dot P. £V/«r.) Bilk JOKE AND 
BHAWANI PEKSHAD V. MUSST. BHACANA. 

(1883) 11L A. 7=10 C. 557(5601)-4 Sar 498- 
R A J.’sNo. 76(Oudh). 
Hindu l\w-joint family. 

-—Member of-fecMm from joint property of- 
Finding as to. See LIMITATION ACT OF I90S-ART. 127 
—Exclusion—Findinc as to. (1917) 42 L c. 258. 

-Member of-Self acqui*itioos of—Throwing into 

common Mock of-Findug as ta See HINDU LAW—JOINT 

Family - Member of-Self-acquisiiions of- 
THMOWING INTO COMMON STOCK OF—CONCURRENT 
nc- (1870) 16 W. B 1. 

-Partition Wwevn members of—Finding a> ta Set 

Hindu Law-Joint Family-Partition-Question 

AS TO. 

Hindu Law-Silf acquisitkw. 

-Ancestral Property ot-Finding as to. See HINDU 

Law-ancestral Property-Self-acquisition or. 

-Findings as to. Stt HINDU LAW-SELF .ACQUISI¬ 
TION-FINDINGS CONCURRENT .AS TO. 

(1917) 45 L A 41 (46)=45 C. 666 (676). 
—■Throwing into common stock of-Fmdingas to. 
Stt - Under this Sub hcad-HiNDU Law-Joint Family 

-Member of-Selkacquisitions of. 

(1870) 15 W. B 1. 


PRIVY COUNCIL-PBACTICE-QUE87ION OP 
FACT-CONCUBBENT FINDINGS-^.) 
Interference with-Cases under-(CV»tf.) 

Hindu Law-widow. 

-Alienation by-Necessity for-Finding as to. See 

Hindu i_aw-widow-alilnation Bv-NECissm 
for—Finding .as to. (1914) 42IA. 64 (69-70)= 

42 C. 876 (885-6). 

-Uewprombc of litigation by-Fraudolent or Dot- 

Finding as to. See HINDU Law—Widow—COMPRO kiSl 
by—Litigation—com promise of-Fraudulent oi 
SOT. (1922) 491. A. 342 (345)=1 Pat. 741 (746). 
•Husband’s residence-Non residence in-Greuoi 


for—Reasonableness of-Finding as to. Sft HINDU LA* 
-WIDOW-MaINTESANCE-HUSBAND’S RESIDENCI— 
NON RESIDENCE OF WIDOW IN-GROUNDS FOR. 

(1917)22 0. W.N.433(4$ 
Hustabood papers-Genuineness of. 

-Value of land—Findings as la (Sir RcUrt P. Cd- 

her.) Hl kROPLRSAUD ROY CHOWDHRY r. SHAMIR' 
SAUD ROY CHOWDHRY. (1877* 6 I. A- 31 (37)* 
3 C. 654 (669 60)-1C. L B. 499 = 3 Bath. 496* 
3 Sar. 782 = 21X261 

IDENTITY OF PARCEL. 

-Finding* as to. (Sir James W. CtJtiU) SRU- 

Mum Dossee r. Ranee Lalummonee. 

(1869) 12 M. I. A. 470 (472 3) = 11 W. B P- 0. g 
2B U P.C.64-2Suth. 189-2SU.4& 

-The question is one of those which it is extmofj 

difficult for a tribunal like this to deal with :-Tbc W* 
question of parcel, or not parcel, whether a certain 
of chur lands is included in a particular tenure, or mruatf 
liable to assessment for rent. It b emphatically «*« 
those questions which are best decided, and can oolj« 
satisfactorily decided, upon the spot. GOLAM AU * 

Rally Kishen Thakoor. „ ^ 

(1872) 12 B L B 107 (109)-18 W. B 

2Snth.686 - 38ar.l6* 

- (Sir Arthur Wilson.) MAHARAJA JACAjlMM 

Nath roy Bahadur r. Rani Hemanta . KJJJ" 
DEBI. (1904) 31 1. A. 203 (211)-32 0. «• '(»« 

8 C. W N 809 = 6 Bom. L B. 765-1 A. L J ^ 

JUDGMENTS BELOW. 

-Grounds of, different—No interference by ,e ***Lj 

See Privy Council—Practice—Question or fact 
CONCURRENT FiNDINGS-WHAT AMOUNT 
GROUNDS OF JUDGMENTS DIFFERENT. 

-Mistakes in. on a particular point-No inW”Jr 

merely by reason of. See Under this sub-bod" 
TAKES IN JUDGMENTS BELOW. ETC.^^ 2 1 

-Narrative of circumstan.es—Ombw* ,0 . ^ 

minute and completely exhaustive—No ‘ n,e ^ ar ^ 1 ^ n r^ 
son Of. See Privy Council-Practice-QJJJJJs 
OF FACT-CONCURRENT FINDINGS-WHAT ^ 

to—Narrative of circumstances. 

Jury-Trial with .aid of. 

———Findings in east tf. . 

The appellant was a commission agentjtbob^ 
about an exchange of property between the rtspew^r^ 
a third party. Alleging that they agreed to M 
on the faith of the representations made by 
and that the representations were untrue and 
eot by the respondents in exchange was *«xth 
than it bad been represented by tbe appellant 10 
the respondents sued the appellant for damages- 
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Jury-Trial WITH aid 0MCVatf.X 
Theca* was tried with the aid of a jury. lie infer, 
apteuig with the N*y. found the respondent's cue to be 
tree, and gave judgment foe the plaintiff. Tv appellant 
moved for a new trial upon the giowd that tV »enlxt «» 
against the weight of evidence, and that the damage . m 
excessive. The learned Judges of the Full four!. bj a 
majority, affirmed the decision below. 

On further appeal to the Privy Coumil. UJ that their ' 
Lordships would be very loath to interfere in >*haca^e 
nnUcc L.__ i ■ 


Ucal Principles—Misapplication io Facts 

FOUND Of. 

,n T qI w *** ,hisui > «■!» 

■ mb, « 

: 1893) 201. A 95 (97 8)- 20 C. 847 (852). 

Madras Estates Land Acr-Kvon Land-Private 

UND OR. 

wouia Devny load. to interfere in **h a a* I —* «■•- Jiv Madras ACTS-K$tatE$ 
«ntes it cook! be most dearly shown that there had been U **» ACT—SS. 3 (10) AND 185. 
an error in law involved in the result reached, or that thee MAHOMEDAN Law. 

men could pronounce tht verffa frl faefc (K»4)' *° U,d !?"**' 

U9K)31M. L T. 101P.C.I (1875)21. A 236(237.) 

__ Landlord AMD Tenant. Do«a-Agrte*ewt for-Oenuinene* of—Finding 

■—•Tenant-Transfer of holding by. without ccm-rnt of * ,0 MaHONEDAN LaW-DOWER-AGKEEMENT 
landlord-Custom of—Finding as«o-I„ igo Factory- »°* 

Haivaii lands held bv—Transfer to stramvr aiih M.lu -.1 


b k.• J— • "'“•"I.* " 4V— in rauwj— - 

EELS* ^ * ** *+ — 1 >"*-*»* 4 *r MAHOMEDAN LaW- 


(•&> J**E4/i.) IMMODAR NARAUN DOW’IR—AMOUN1 OF. (I) CONCUR REN tV|N*D1NCS* AS 


CHAUDHUR7 r. MILLER. (1922) 27 C W N 461 
4P»t L-T. 199-21 A L J. 365-16 L W 692- 
. _ B T „ 69 L C. 134 - A I R 1922 P. C. 319 • 
4U.P.LB(P C-) 108 - 31 M L T 205(P. C.)« 

44 M. L J. 723(725). 


- --I »•/ VV..VVKIM.<| II.'Ull'W 

io AMI (2) decision Of Indian Courts as to 
—~C>< i—I)caih-Ud sift—Finding; a* to. Sa MaHO- 
NLIUN I.*W-Oin-l)»AlH BID CUT-CONCURRENT 
FINDINCS. ETC. (1907) 34 I. A 167(177)* 

35C.1(22). 


_ - .. . , 1 :-Leg.tiu»K,-Finding as to. S" MAHOMEDAN 

“^•COMiderattons of. to be applied at every pUnt in the i La*-I ECI1IMaCV -( ONCURRINT FINDINCS AS 10. 
of the reasomng-Findings in ease of-Interference ' ( 1844) 3 M. I A. 295 (316-7). 


JKess of the reasomng-Findings in ease of-Interference 
S “ ««<*W this Subhead - SkTlLfD ESTATE. I 

(1908) 351. A. 195 (204)-36 C. 1(18) 


"T f w a« fr-FiWiw/i W on. 

There is ancther way of presenting the appl.ci-.on of the 
J** 10 cwKwrent findings. If it tan be shown that the 
nnding of one of the Couru is so ba*ed on an erruseous 
PfjOWjoo of law that if that proposition I* corrected the 
njdmg disappears, then in that case it is no finding at aL 
stV.w** zw " 1 ) alliance Corporation *. 
SPANISH RIVER PULP AND PAPER MILLS. LTD. 

fl928) 1161. C. 593-0929) A C 269 = 
A. I B. 1928 P. C.38 


- Finding 


>tn- 


krrtr t(—Finding #/ me tf tmrti W m. 

2“ *» »hown that the finding of one of the ew.ts is 
" “ erroneous proposition of lam that if that 

ProposlUon be corrected the finding disappears, then in that 
it U no finding at all. and the Prisy c ouncil wil inter- 
.7%, DuniJ '* ) WlLI 1AM ROBINS t. NATION- 

"* rRUSr CO., LTD. (1927) 1011. C. 903 (905)- 
A. L B. 1927 P. C. 66= 4 0. W N 463 


r~~Findings of fact-Law questiens «nderI,ing-M». 

of themselves by courU below as to-h»erfeieoce 
y.T*®*• {UriSknfi Tilakdhari Singh : Mama- 
* HO Prasad Singh. (1926) 26 P. L B 257 - 
5-*• 349 =3 Pat. L. B. 114 - 41C. L J. 386 ■ 
27 Bom. L B. 819=A. 1B 1926 P C. 122 
(1925) M.W. N. 403 - 88 L C. 103 = 
48 M L. J. 611 (614.) 


rr^meral principle or-Croond of-AppdbM Uwnd 
Hlte^T: ^ Urd I'MRAO BEGUM r.lFSHAD 
«U8AIN. (M94) 211 A. 163 (168) = 6 Sar. 469 
210 .997 (1003-4) = B ft J.’i No. 136 


Tp-^rccakre or-VioUUoo-In«erferttKe in cue of. 
TT-JZP 1 ? THIS VERY SUB-HIAD-MlSCARR/AGE OF 

jwwtc *'Laworprock>uri. 


Majority. 
s*t Majority. 

(1926)52 M. L. J. 492. 
MALtBAR Law—Takwad—Dewaswom Ok 
Stanom property. 

-Finding as to. Anr Malabar Law-Tarwad- 

Devaswov or stanom property. 

(1883) 81. A 143 (160). 3 M. 384 (392). 
MaUCIOUS PROSLCUlION-ACTION FOR. 

-Make and wa.-.| of reasonalAe and pn.bable cause- 

Findmg as to. A„ MaLKTOUS I'RUStCUTION-ACTION 
for-Mauce and Want of. etc. 

(1900) 25 B. 332(336-7) 

MANNERS AND CUSTOMS IN IMHA-FaMIIJARUY 
WIlH. 

-Findings dependent upon. {Ud Metmeklm). 

Konwar Sanwal Singh r. Ram Satrupa kunwar. 

( 1905) 331. A. 63 = 28 A. 215*3 C. L. J. 86 - 
10 c. w N. 230 ■ 1 M. L. T. 6- 8 Sir. 903 = 
16 M. L. J. 77. 

Marriage. 

•- !‘ r*i ,- l — h > UiH-i ti ft . 

( Dr . buhmgtm ). KHAjAH HlDAVUT OLLAH v. Rai 

Jan KHANUM. (1844) 3 M. I. A. 295(3137)^ 
6 W B 52P C -lSutb 167 = 1 Bar 282. 

-- J ma, “ G ' fo ' d ). iNDtRUN VaLUNGV 

Pooly Tavir *. Kamasami Panina TaLawer 

(1869) 13 M L A 141 (165)-12 W. B. P. C. 41= 

3B. LBP.C.U28 n tb 267*2 Sar. 498. 

- Win - Factum of - Findings a* to. (Sir J on .. 

W. CdnU\ NUSSAMUT JaRINT-00I,BUT00L i>. MtjSA- 
HUT HOSQNEE BEGUM. A 

(1867) 11M. I A 194 (208) = 10 W. B. P. 0.10. 

28nth 56--2 Bar. 243. 
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‘«h s miscarriage (6$). {ViumH Dntiiw) WllUIN 
koBixs National Trust Co.. Ltd. 

(1927) A I R. 1927 P. C. 66=4 0. W. N.463= 

1011.0.905. 

-Mistrial or plainly erroneous concludoo-Misumaf 

by of. Set Under this subhead—MISTRIAL OK. 
HC. (1869) 13 M. I A. 77(89) 

-/ \ukifir Mfra Cmrlt Mmadti-Ermu 


UL HOSSEIN r. ANjvi> am 

(1872)17 W. R. 623 * 2 Soto. &»■ 

UoLAM All P. KALLYKISHtN THAKOWj 
(1872) 12 B L R. 107 (109)-18 W- f 

2 Suit 686-3 Sar.lW 


</j*HM auu.) L.ACHMAN SlKCH r 
(1889) 16 L A. 126(126)* 16 0. 

ih,j Pkutimm) Hogarth v. Cory 


'll IMIllimpri.l IIVA'AMU »• v *’ • . ai 0 

(1926)631.A 230(239)^M0 ff H 
31C. W N. 317-991.0.681-***;. 
38 M. L T. (P. C.) 9=A. L R Mg* 0 ** 

(1926)M.W.1I.» 

Reversal of finding on ground of. Su 
Law oi proceduic—Violation of-Mi*ai,ia« U ,hbm * wb ‘ bead DEED-EXECUTION OF-H" 
reason of—Interference in ca»* 0 f. (i )u teJ .AS TO-REVEkS.AL OF, ETC. , t . 007 (05) 

Mouse THA HSVEEN r. MauNC Pan Nvo° (1888) 7 M-1. A. W 

(1900) 271 A. 166- 28 C. 1 ■- 4 C W. N 808 = -Trial of cause-Apprecialien of 

. 2 Bom L R 985 *7 Sar. 786 age in. Sri Krishna Devu MaharaJUH* 6 ** 

V . . o /jW/ ^) k ' NI Sriuati P. Khajexdra Sri Rawhaxdra DEVU MaHARAJULUKCARJl.-o) 
NARAVAN SINGH. (1904)31 1. A 127(131)= (1870)5 

31 C. 871 (It4)= 9 C.W.N. 74.8 S,r. 636 „ ISTIII , 0 » fulN , ¥ „ BO NEONS COSCLlf*' 




••'•oil vo a vni4«II| - 

MISCARRIAGE OK JUSTICE BY REAS0> - jrf f) 

-Interference in case of. 

Gushaix Tota Ram r. Rajah RickmusJ5*\«. 

(1869) 13* I. A. 77 (89)-}* JlJ*. 
3 B.L.R. 34=2 Suit 253=2 


** *»M ■* «* l« ixhuetKe Zl JZJ'jZ 

violation of any principle of law or procedure (68). (U 7* MORTGAGE. . 

-W,,, —M^ Ata *, e 

“g c “ ««« 


Co.. Ltd. 


P.K/Y 09 J.ICIL—PRACTICE—QUESTION OF i PRIVY COUNCIL-PRACTICE-QUESTION OP 
FACr -CONCURRENT FINDINGS -(CaatJ.) FACT-CONCURRENT FIN DING S-(Cta/) 
Iaierfirtnce with -Cases under-fCW.) Interference with-Cases nnder-{(W.) 

Ml MIAN—P«*KB ANI»Ak OR BOMB AY MEMOS. | MISCARRI AGE OF JUSTIC£-(CW.)- 

-Finding' «« to—.V (/. >J DaaeJia). |- Mtaniazaf—Witaeuim^a/tanl-ImitfaaUiHii 

Khatubai Mahomed II\jt Abu. net,** <* aaiarffMe klittliar c f-lfa. 

\ 1922 ) 501. A 108 ( 112) - 47 B 116 (151) = The expression miscarriage of justice means such 5epar- 
•25 Bom L R 127 = 17 L W. 208 - 37 C. L. J. 131 = ! lore from the rate which permeate all judicial procedorc as 
32 M L. T. 15=27 C. W. N. 771 to make that w hich happened not in the proper use of the 
AIR 1922 P. C. Ill -721 C- 202=11 M. L J. 35. word judicial procure at all. 

M|->SE Trouts—ASSESSMENT OK. Ajuite inadequate appreciation and an nnjastiiaUe 

-Principle* of and BUeriab foe proper-Finding' as bcS, ’ Jin * °‘ A)l im P 0,,in ' * i,net "« «“ 10 

to. (S.r Rtkrt P. CW/w). F.lKHAkUlHHN M.AHO- 
MAD AHS.AS ('HOWI)HKY r. OFFICIAL TRUSTEE OF 
BENGAL. (1881) 81. A. 197 (996) =8 C. 178(191)= 

10C. L R. 176 -1 Sar. >70.1 
Minor—guardian Compromise decree .against. 

- Fi.ui, hi,a' W tvJ/aniy Mart tf—hmiiap at la 

-Ohm *i f>.vt-hnor « /... j«./ wl, .rr.vt-FiaJiart 
nluUJ bj. 

Intlii*ca< tlie (*.«(!»o^u.rentlr \kU Hula taUrftr/atttxetHineauaf. 

rk. ice 0l4aitK,l «iin (he guodU.' <A a minra on fooe of Upon a mere question of fact which has been decided ia 
a (oai]Homi*e w«' fraudjlcni and colhi'i«c. They »o found l\« >»me way by IxAh Court* in India the appelant 
,n 4 r} l TT ** ,k : " ,i,v,r * i,m a,uiniR * “iwiy. *0 '-"i'fj the Privy Council, beyond all reasonable questim, 
*et a>idc the decree and to mover the amoint recovered that there wav some miscarriage in the Courts W*» 
hereunder. I ney however, fell into an error in point of respect of some principle which they acted upon, in ^ 
law. m assuming that the onus of proof lay upon the defen. of some pte*ump«ion to which too much weight was git®, 
dant, and that error appeared to have inllaencd their deci ] or in respect of wamethine as to which they <ooM see that 
'•on. They were also in error in giving undue weight to the there was a matter of principle inched which tUPW 
non-appearance of the defendant (a me.e child at the lime j Council ought to set right foe the guidance of the Coer*if 
•h the transaction in questioi). and to his retetanre to pro- Imlu in «ber case>. GOBINSUNDARI DLBI r ; J*0*- 
/5/7.U 00 ^ V fAMBADEBi. (1870)6B. LB-168(17 • 

Held that, unde, the Otwmstan.es the raleastocou 16W.B (P.C.) 5-8 M.J. 113-2 8M.6H- 

current finding* of fact would not be infringed by a reversal 2 Sotb. M* 

of the decrees Iwlow (399400). (Sir /Mart Crltitr\ ... vmv 

Baboo Lekraj Roy :. Baboo m.ahtab Cmani*. -Savyao Fuzul Hossein^rAmjud Aii^KBg 

(1871) 14 M IA 393 10 B L R. 35 P C.- ' 

17 W R 117-2 Both. 536*3Sar 43. — 

Minority—Promissory sm e-Tonmderation 

for. 

Knidings as lo. (M .1U.) IIaRKICHIKM - 

Bose >. Monindra n.ath Ghose. 

(1891) 191. A. 4(5)-Bald 517-6 Sar. 130. 

Mistakes in judgments beloav ox a particular — 

! Co. 

^ssssTis^iLr mv,: 

(1873) 21 W. R. 22=2 Suth 913=4 Sar. 798. 

Miscarriage or justice. -Reversal 
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or 1 of 

Interference with-Cases under-(cvw.) 

PARTNERSHIP— 


Interference with-Cases under-(C 

Mortcaci- ((W/) 

Mortgage—Concealment of moei^g, f„™ 
queni parchasars n uh a vicw to deieiv c -k 
W. (Sir Mm/jfuf /;. A milk.) Ml NN<«» |.vl 1 . ; | , 1 1 v 
Choonkf. I.ALL. (1873)1 1. A 141(1531 156)- 
21 W. R 21-3 Sar 302-2 Suth 917. 
- \Ynl 11 if of, or.il nary m.-rljn# ,. r byhiiWafa—/W 

tnp as It. 

T^quotion was wkther tk in* twlr<rt , klW4l(l 
parlies was ih,| tnibodie-d in Ikeupy alleged bjiki... 
pondent to le a true lopy of tk .H (g i nj | .a 

•Hether. ax alleged I,) the MhM.ftST* tk ZL.4 
a or (leetl of eonditional -. 0 . lontainin • 4 a ,,.Li 

,ha ‘ in ol pa.'imnt within one year tk i«:. „ -i 

o< the mortgagee >h.Hikl U,on^aU|«t r . (nmum* 1 . . 

|np of the Courts below that the mortgage in the tun* ..( 
copy produced I* ,hc n>,Mulct a.,e,..J ,\. 1 


Mi wuin I t\ii in 


Hussiin Khan Haiiadour 
C vu • (1872.8 M J. 119 

*1 U ’ jf,,1,Ui, y nw,, Jta|?c—Improverrent n.„i 
^ pf'-pctly by— |{ea»wul4ciu*x of-Firvdin., .,»|g. A.. 
JOWGAOE- USUFRUCT! ->k\ vorimci- Ui«| I 
CACtI) PROPLkTV-lMhoVKVLNr b\ MOMCWH „v.I 

(1898) 251. A. 211 (216 7)-26 C H8 

NtCLKiLNU. 

-“--■Findingx ax t 0 . (Sir Ptkrl P. Mur.) Mai* w 
CO. t. /l.MIMnK OF VAkVt.lNir.AN. 

(1874)11. A. 361(386 HBL-R 209- 
22W.R 279 3 Sar. 391. 
Onus of proof-error as to. 

-“-Finding* vitiated by. 5tt Under tbi, my sub-brad 

-BEhAMI-FlNDISG AS 1G—HINDU lAlHIK. 

(1851) 61 M I. A 53; 80) 

Under this sub-kad -Minor. 

(1871) 111. A. 393 (399 100). 

“TT^" Un *' subhead—Ol'DH ESTAU-SlXClS. 

“V, nc. 

0883) 11 M. I. A. 51 (66.58)-10 C. 611 (518 9). 
Under this sub k*l-lllNDU LlW—INHERIT¬ 
ANCE—CUSTOM OF-ABOkir.|NAl. CUSTOMS. 

(1922)601. A. 58 (62.67) 2 Pat 230 
OUDIt ESTATE-SUCCESSION B\ Kill Ot 

Primogeniture—Findings .vs to. 

~-0nt» of Proof-Error as to-Findingx vitiated hy- 
ol - (Sir Barntt /Wi.) ACHAI. KtM r. 
in i e 1 w m ( im > 111 A. 51 <66 58*- 

0 0.611(618®)-! Sar. 607-R ftJi No 17'Oadh). 

UD ^f^ AT “ ACr of IWl S-W-UAlGHim- 

SON-TRFwttMENT BY TALlOIMk OF. IN ALL 
RESPECTS AS SON. 

to. Su Oudh Estates act of IBW. 
Dab le > ~ ,,Al ' CHUk ‘ SS 0 N “ T,<l 'T v>NI WT.U.UV- 

,N *CL RESPECTS AS SON —CONCUKK 1ST. ETC. 
OWNERSHIP OF PROPERTY. 

^Finding a* to. Su Under this sub-kad—HINDU 
'‘"-JOINT PaMILY-PaRTITION-PKOOF OF. 

(1919) 161. A. 259 = 47 C-166(181). 

._ Parcel or no parcel 

bENTm^ “ ,0< S “ Under this sub-kad- 

‘"DmTYOP PARCEL 

_ _ Partnership. 

U J£l 0f *“*** ef - pr "f •f-Fimhn: a, It. 

«*• li lay cue in whkh more than another it L wise 


Z' U ** 10 ^ ,0,hc '•‘v 'kyh.nelaid^nasto 
» VV," 5 ' °* "' u u ’ u "’- h U bkc lk 

pie^wt. in ul. h h tk to an item in a i.art- 

no .-p x.wmt. tk |«owf «4 whKli dijiemlj upon tk 

ip> (Sir Jamo 

” -t.XoNMulll.M Ins, lirjIAMOVI Dasi. 

'1875j3Suth. 161(161) 

0.4, /—/iWr*r t i a, /,.. 
ttkrc lk^. wav wktkran oral agreement of 
H.tnch,p kd Uxa rnmfc .a, 30-7-1VJ5. and ,k .o«,. s 

w * '« “•‘‘c'Ke U,.K. Hhkh thine 

■6*«..uW have Uv B ,ca.bed. tlut.il tkee lud bev,r 
on) .^ekksl jgitxiiKiil at all uael<d up.«i J0-7-I91S, it 
wa» >-bjcvt to a conditpa pmedent. and that that iondi- 
tNjn pmediwt had mA Ur, U j ltu( thtw dj(| 

caht u tbe(aaeai) linuniktaixc Hhkh would kixtify 

. .. . 'I** " " il**'e findings in view o( tk 

I* - IRC .4 1 kit l**Ukp. Ikard. av Mated hy Lord \to*. 
ij* "T* 1 Trmtt Cmfwty (1927) A.C. 

UNr>mUm.) Mtmt M.waii.aL CagaIIai :. 
Sill IH JIV.VKI.U (ilRDH.VRDAS. 

(1929,1181. C. 263 - 50 C L J. 336- 
30L.W.825 - 31B L R1369- 
A. I B. 1929 P. C. 205 57 M L. J 591. 
tf.tm t*i,noi-/-i, / J l „ £llll 
Wkre <ccof tkixmc. bn >uit for diMolution of 4 
paiKr-lnp and for acvMmt. «a> | 0 tk »|iaie of the 

defendant, in lk partnerdi.p Uivinm, and iheic Here 
Cwmminnt fcdrng, of tk ion.lv bck»» on tlutkuc.A./^ 
that then -a. no reaxm for departing from the ordinary 
“ ‘0findings of fail. 
Ail/tM.) J>UI EVAN V. HAll ABDUL 

LvTtF. (1930/31 CWN. 737-1930 A L.J. 868 ■ 
1211 C 891-A I R. 1930 P.C. 186. 


Paiext Case-finding of Trial Judge 
V niAiiD bv Misdirection. 


;-kale a. to loacurrect findings inapplicable to. Su 

Pvtlni—Infringement oi -Suit i ok-Jui*e and 
i URV - (1928) 116 LC. 593. 

PEIHGRLI-I-ROW OF. 


l : 


/ i*4in£ 1 as It. 

In a cae in -kch tk wlnlc quesion »a> oik of pedig 
ree and tk C«*ib Wo- loneurrtntlj found in favour of 
tk peorgrec ret up. ikir Lordship okervul that tk) Here 
not dispond to disturb tk iWKurrent fiiKling of fait. 
(Vsurmnl HtUan,.) B.VIKUNATHA NATH HfcRA v. 

Chandra Mohan Hera. (1919.20th January) 
Hlfb Coirt FUe for 1910 (P. C. A. 6 of 1916.) 
Presumption Applicable-Error as to. 

-Finding*—Vitiated bj. Su Umkv this Sub•kad- 

UNUS OF PROOF. 


*35 


Principal and Agent. 

- Su Under this Sab-kad—AGENT. 

Privy CotNaL-ORDiR in Council-Lxpkession 

“ Ku '‘»" IN-ME.VNING OP. 

■ hmJinfii It. 

c V*' ^ , 1Wy Bn * illin « ,0 *«»rb the 

rr'i 1 ”"” 1 " 1 ' *>“ » 

it ccmsi Jered that the Judge of tk lower court iu th. 
Judge of ikdiMriaand. probaUy had some k«J know. 
Wge of the .nkyangte *jth whkh k was dealing ( 174 * 
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PRIVY COUNCIL- PRACTICE -QUESTION OF 
FACT-CONCURRENT FINDINGS-(CW*.) 
Interference with-Cases under— [Ontd.) 

I'kiva council-order in council-Expres¬ 
sion " i hi road - in-meaning of—(c7«/J.) 
{Sir James IV. Cetnk.) Rajah Lelanuni* Singh r. 
Maharajah Luchuessuk Singh. 

(1880; 10 C L R 169- Bald. 386. 
Probabilities—Conjeciuke with regard he 

- C>>n>htii<-u in nature of. 

Quaere, whether a conclusion. which \> nun >4 the 
nature of a Conjecture with regard to the prolul«iitio uf 
an okrare situation, could be clawed as a concurrent find¬ 
ing nf fact precluding a different finding I* the Hoard. 
{brj sine.) Secretary ol State lor India r. 
Maharaja ol Kobili. (1919)461. A 302(308)* 
43M 529(635; 27M L T. 1 = 
(1919) M W. N. 775 11 L W 204 18 ALJ1- 
24 C. W. N. 416-541- C 154 - 22 Bern L R 498- 

37 M L J. 714 

Procedure or uw—V iolation or. 

-Interference in case of. See Under tin very sub- 

head—M iscarriage ol Justice - Law or Proce¬ 
dure. 

Promissory Note—Consideration lor. 

-Findings as lo. See Under thi» sub-head - MlNOKl | v. 

(1891) 191. A 4(6). 

PURDANASHIN. 

■-Compromise of liligation-Agrecment in—Valklity 

of—Proof of—Quantum—Findings as to. Set PUKDA 
NASMIN-COMPROMISE OL Ul ICA1 ION—ACRE EM L NT 
IN. (1919)461 A 272(278) = 47C. 175(181). 

--Deed by—Validity of-Que>tion as to—Eumma- 

lion of evidence and forming by Privy Counril of its own 
conclusion in case of. See I’RIVY CoUNCIL-PraCTICE- 
question ol Fact- Concurrent Findings - Evi- 
dlnce-Examination of. etc. 

(1920) 471. A 266(274). 

- Deed by, conferring adtuntag, .•« few in a fan. 

ti.'H t« dominate her Hell-On*,,/ f ,„/ tH \ Mtr , n (4U 
of—Failure to disekaryt—Finding ai If, 

In a suit brought by a purtlanashin lady lo set aside a 
deed of endowment executed by her. the Courts below 
concurrently found that a relation of confidentiality existed 
between the lady and one B . her nearest male relate. that 
live deed in question was executed by the lady under the 
undue influence of tbe said B, that the deed was dearly 
harsh and unconscionable as regards the interests of tbe 
lady, that B and his issue were the principal objects of the 
endowment, and that B did not establish that the 
deed had l>een executed by the lady of her own free 
will and not under hi* influence. 

Held, that the concurrent findings of the courts bdow 
could not be disturbed and that the deed was rightly *t 
a>ide by the courts below. (W Tkankert.*.) Sri 
Thakur MAHARAJ V . MuSST. Ram DEI. 

(1930)51 C. L. J. 414 = 1231. C 175 = 
A. L B. 1930 P. C. 139 (1)= 59 M. L J. 14. 
Putni Right-Grant of-Fr.ud or otherwise. 

—Setting aside on ground of—Right to-Fmding 
against, (Sir Robert P. Collier.) BlMOU SOONDARI 
CHOWDHKANI V. HURRI CHURN CHOWDHRI 

(1880) Bald. 366 = 41. J. 421. 

Ratification. 

—•Findings as to. {Lord Hanna.) INDUR CHUN- 
DER blNGHR adHA KlSHORE GHOSE- 

U892) 191 A. 90 (92)=19 C. 507 (511)=6 Sar. 185. 


PRIVY COUNCIL-PRACTICE-QUESTION 01 
FACT-CONCURRENT FINDINGS-^.) 
Interference with-Cases under-(tv*tf.) 
REl.AllONSHIP. 

-Proof of—Findings as to. {Sir James W. Cehilt.) 

MEET HUN BEBtE ft BUSHEEK KHAN. 

(1867) 11 M. I. A. 213 (2167)=1 Both. 683= 
7 W. R. (P. C.) 27 - 28ar. 255 
R»i ease—General Release-Proof of. 

-Findings as to. See RELEASE-GENERAL RELLtSE 

-PROOF OL. (1835) 5 W. R. 112 (P. C.)=lSnll. 40. 
Rlucious Endowment-Dedication ol 

PROPERTY TO. 

- Finding! Ul U. 

In a use in which the Courts bdow toucumctlj found 
that the suit property was debutter property dm«d 
ab-o?ateJy and in perpetuity as an endowment of in kW 
and was not tent Dee Brahmottar property, and it c«M 
not be uiged that the Courts below had 'misconstrued Ik 
law applicable lo tbe dispute, or that they had «((*$ 
admitted in evidence documents which ought not to hit 
been considered, or that they had not given proper rfist 
to the documents and transactions in the case, their IM 
ship, affirmed (he judgment of the Courts below. (I* 
Bnimaster.) MADHAM CHANDRA BiSA r. SRHUT1 
Ram Sakai Kimaki Debi. (1918) (lWOdrtf 
High Court File Tor 1918 (P- C- A 38 of 11) 
REVENUE ARREAR-EXISUNCE OF-FlNMKC AS TO 

-Jama - uaul-bakis-fcvidence consisting ol- 

Eflect. See C.P.C. of 1908. 5. 110 -SUBSTANTIAl 
Question OF Law-Documents. (1928) 551 A- w; 

66 MW*- 

Revenue Recokds-Inference From. 

-Finding as lo whether lands form partof «*! 

based on - Not interfered with. {Sir Joke MM 
KRISHNA PROM A DA DASI r. DHIRLVWU 
GHOSH. (1928)561. A. 74 - 660. w 

MC.W.H. o.r.^nuj* 

Settled Estate-Jhun lands within ok 
WITHOUT LIMITS OF. 

-Findings as lo-Rule ol non interference b* £ 

applicable lo. because at every point in lhep«**" 
leascrung considerations of law had to 
Arthur H'ihou.) MD. A LI HaIDEK KHAN r. W 
TARY OF STATE FOR INDIA IN COUNCIL 

(l908) 35l.A.l96(204) : »0.j^ j 
4M.L.T-234 - 8C T L R J^ a 
12 C. W.N.1095 = 10BoB-jB.y« 

II. C 182-P. L. R 1908,110=18M 

Tenure. .. . , ,wp 

-Land tenure. See Under this subhead-^ 

Tenure. 

-Nature of-Findings as t<L-Res«mpw* • . 

forbidding—Finding of-.Not to be > 

HAktau.) Nam Narain Singh r. Jhim ^ ^ 

-Nature and incidents of-Findinp * 

Under this Sub-Head-GKANT—F aCTUMJ)^ % J 


Transfer of suit-submission 10 TW 

TAKING CHANCE OF FAVOURABLE DEClSlO- ‘rng. 

IN WHICH A PARTY MIGHT HAVE APPUW ^ j 

-Finding of trial Court affirmed oc 

—No reversal of, where evidence admissbk 
thy. mohuk Singh r. Ghuriba. _ p qJ* 
(1870) 6 B. L. R. 495 
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Trust. 


-Tnttlev—purchase of trust ix.pntj by. 

UoRfor-Adequacyol-FwJioi, ^ /-.< 

<«*■) MOOktKJUMooKLkJU. 

(1874) 2 I. A. 18 i26)-14 B. L. B. 276 22 W B 6- 
3 Sat 108 3 Suth. 53 


■~J ro « P'o|icil)-| , n v a ,c pitibcity—likijug * lu 
Dtoudia.) ANAND k.\.\| kAMIhtf D.tUl k \M. 
(1920) 481.A. 12(16)- 18C. 193,196 - 
„ L 1921)M W *3L W 318- 
25 C. W. N. 791-17 N. L B 37-62 I. C 7J7 
30 M. I* T 191. 


*S£5£ ”• NtcijGwr 

All'I.K.WlOX IOR—TIME |OK MAKING. 
Ar ™™* H" -»N nm of mi. 

Cfcoss-Am u. 

'.XKVIION w I.KkM-SiAV OF—kilUSAL BV 
okl.kk ok'"" , *~ Um 10 A|, ^AL IKON 

Grant or. 

OKDLK CKWIINO. 

I’AliM < .VSt—('ONCl KKIM HDGXIIMS IN. 

ku tsu or. 


UNDUE INFLUENCE. 
—-Mortgage bond—tr.«lufKnxr.t« on-\\hetfc« 
under undue influtnce-Finrting, 

( toutDun < Jiu .\ \v\ii ctiivi.., i.' ■ iui l-....., 


titoil Dunedin.) Siki CKANO K U'HA KlMIEN. 

(1921) 18 C. 839 ( 811;- 111» W. 391- 
M , J 1921 > M W N «1-26C. W.N 163 
30 M. L. T. 39-631. C. 901 - A I. R 1922 P C 26 
Valuation of properi v—Findings as io. 

S« Under this anb-bead-TRUST-TRUIU. 

(1874) 21. A 18 (26). 

‘Stt Under this sub-head-HUSTARoob paPlkn. 

(1877) 61. A. 31(37)- 
3C 661(659 60; 

rr^C.P. C. of 1908. S. 100-V.U.LAiION OI 
MOPtkiv. (1926) 52 I. A 367 (368 9) r 19 B. 700 
Stt Land acquisition act of iin. j>. 23. 
Will. 

—-taMiion of—Capacity (sound disposing state of 
■JwMuwiogwto. Aw Hindu Lau-\uil-Lxlci 

nv. ° I ?'~ CAPACn V DISPOSING 41 AIL OI 

MINi>-f| NUINC AS TO. (1926; 621. A. 305 (307)- 

18 M- 614. 

Kaecmion of-Prcof of. Art HINDU Law-Will 
“ fiXlCUTIONOF-PROOI OF—CONCURRIM FINDINGS 
W T0 * (1822) 601. A. 32 (36) - 46 M. 167 (171). 

—-Eiecutiim of-Undoe influence-Eaecutk* H*r- 
PiWmg *, , 0> s« Hindu Law-Wiu.-Exixution 
0> -Undue influence. (1927) 101 1. C. 903 (904). 

Factum of-Finding. as to. Art Under this sub-head 
-Marriage-Will (1867) 11 M. I. A. 191 (208). 

-Factum and vafidily of-Finding, as to. depending 
®pon capacity of rotator. AVr HINDU Law-ADOPTION- 
rAC ™M and Validity oi-Quisiios as to. 

(1866) 10 M. I. A. 129(138). 

~-Nuncupative will-lW of—Finding a» to. Set 

HINDU Law—Will—nunc mauve will-proof oi 

-LONCURRfnt. ETC. (1859)6 M I. A- 199(212). 

P 5S7. C0UNCIL-8PECIAL LEAVE FOB AP¬ 
PEAL TO. 

Appeal admitted by. 

APPLICATION FOK-ALLEGATIONS OF LAW AND FACT 
IN. 

Application for-amendment of. 
application fok-Lachls in making—Refusal 
op leave on ground of. 
application for-Maintainabiuty of. 
application for—Misstatements in. 

?.^ CAT,0N FOR-NaTURE OF—APPEAL AS OF 

. ^nT-DiSTISCTlON. 

application for—Point not raised in. 


Appeal admitted by. 

of decite under—Slay ©f-Urant by 
I my Lvnjkil vf -DiiiMmi to High Ccmil-Privy (ouncl 
it atAl when mil pvt. N.r PklVY loi.XCii.—APPEAL— 
fcXKtlluN III IrtCKU. tNDIR—STAY of-privy 
tOlNCH.-Ck.AM BY—SPItlAL LEAV|. 

(1899 261. A. 281 (2831)-27 C. 1(4). 


-EawuuW decree uml„-Su> of—Hieli toon's 

J...KLV.MI -s PklYt (. 01 NCIL—AI'PEAL—LXECU* 

MONOI DICKIE UNDER—Si AY OI-HlGM < OtRl'S 

iK - (1911) 381. A. 74-38 C. 336. 


I***t* 1 tmt «V. iff.lanug 9t affrj/— 
0,4 ° *+'•* "“/-/(Wm/, rofmlmt i# rtuil. 
Ihi .rj,, /<«,—AVrtiH/y. 

" h « e M m** “ ^'‘"6 oJ a* appeal fo. which 

>pevi«l leatt had be-.o granted that rhe ground on which 
Mb leave was appbco tor and granted did not in fact 
can and that the appeal -a therefore incompetent, hid 
(hat their Loru.fc.pv w„e competent to advise His MayeMy 
toat. on the facts a d.xlosed at the hearing, the appeal 
shoc» rot be further entertained. P 

H,U larthr that, a the objection to the competence of 
the appeal ma pel in the forefront oi the respondent's c*e. 
a petition by then to have the order in Council giving the 
.peual leave rescinded ma unnecessary. (Led Blonti- 
*"'£*■) bHAH Zahid Husain r. Mahoned Ismail 
( 1930) 571 A. 91 -1211. C. 910-34 C.W.N. 667- 
A IB. 1930 P.C. 196-69 ML. J. 10. 
—Ifoteetion of property in ditpute in-Order for- 
H'gh Lout vjwnvdi;ti*« to pas. S« PRIWCoUNCIL- 
APPttl.-PRUIttTION OI I'KOFEKIV IN DISPUTE |N- 
ORDIRIOR. (1899) 26 I. A. 281 (283) = 

27 0.1 (4). 

——Kevaverol piopitl) in di,pule pending diiposal of 
-Appuotmwt of-High Coat's jurisdiction as to. Srt 
PRIVY C'OUNGL—APHAL—PROTECIION OF PROPERTY 
IN DISPUTE IN—KtCUVER. 10 C. L J. 326. 

Application for-Allegations of law and fact In. 

—Vaguene>vof—Dismissal repetition on ground of, 
nth liberty to bk ancAhtr-Amendment of petition by 
4aling paiticidars—Vctifkat.c* of facts alleged by affida¬ 
vit- Adornment of affixation to. (/srd JuUnt AW/ 
B>*c<) GOREE MONEE DOJSEl r. JUCCUT I.NDKO 
NARAIN CHOWDURY. (1866) 11 M I. A. 1 = 2 8ar. 207. 

Application fcr-Aoendoent of. 

--AOegattois in appScattoi—Vagueness of-Amtnd- 

T«t by Mating partKulars-AdjOJrnment of application 
for. Stt Under tils very sebhead—ALLEGATIONS OF l.tW 
and fact IN. (1866) 11 M L A. L 

-Judgment bdow-Portion of. intended to be included 

in appeal, lot nrf «&kntly covered by words of petition 
-Amendment so a to incMe-Cunt of. because defect 
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SKI 


PRIVY COUNCIL SPECIAL LEAVE FOR AP¬ 
PEAL TO ACmJ.) 

Application for-Amendment oMOatf.) 
purely technical. (Sir FJuurJ V. William.) NavvaB 
U»IJ\I» ALI.V KtltS s*. MliSSAUAT MOHUSIME KlGlM. 
(1867)11 M. I. A. 517 (519)- 10 W B P. C. 25- 
2 Suth. 98 -2 Sar. 315 R k J s No. 7 Oudh ,c 

-I«vc generally for, with direction that priiticm 

'houM stand over—// jAji /.//•*'—(iiant of—Order refu- 
sins—Appeal against. Amlek Khan isi» anoihik./« 


6 M J. 68. 

-Parly—respondent—Addition J -AmmlnKnt by. 

on application made by that party after grant a farle of 
leave to appeal. (Sir E/varJ l'. I Pill 1 ami.) NAVtB 
UMJAI> ALLY KHlN:-. MUSAM.VI MOIIUXHF.L HEW M. 
(1867j 11 M. I. A. 517(512 3i-10 W. R (P C.)25- 
2 Suth. 98-2 Sar. 315 B & J.sNo. 7 1 Oudh). 
aitucaiion fob—Laches is hakinc-Keiuval w 

LEAVE ON CROUMi OF. 

-A’« 111 v f>titi,w t,< High Court It hmg 4 J Jin.-ml 

C.iJ.Hi, before Privy Onv.iI in main a;;,al fending 
it—Order relating—Ledie It affeal tr.m. 

I he application was lor >peeial leave to appeal against an 
order of Hie High Court. rejecting the petition for review in 
order to bring before the Privy Cnoncil. where the appeal 
against the first decision was pending, certain doewment* 
which, it was said, had not been under the consideration of 
the Judge*. 

HU. Hut, as the petitioner had allowed two years to 
dapsc before she marie the application, and had delayed her 
application up to the my moment at which her appeal was 
living pr<>'uI on by the opposite party and might be ripe fur 
hearing, her application for special leave MX be disnuved 
with costs. (So JamoW. CtivtU.) GoBIND SUNDARI 
DlBIA V. JAGADAMBA DlBlA. 

(1868) 3 B. L. R 25 (P. C.) 
Application for—Maintainability of. 
—•Appealable vatac-Ca* under-Appl.cation prior to 
ll'gh Court for certificate that the case b otherwise a fit one 
tor appeal (0 Privy Council-NecevMty for-Grant of special 
leave in absence of-kule-Lxception. {Lord LXauy). 
MOTI CIIAND IV GaSOA PABSHAD SlSCH- 

(1901) 291. A 10(42-3)^24 A. 174(178)= 
6 C. W. N. 362 - 4 Bora. L. R. 159-8 Sar. 247. 

--Court below-Application for leave to—If condition 

precedent. (Leri Chelmiftrd.) MUTHUSAWMY JaGA- 
vtkA \ E H;' PPA NaYaker Venkateswaba YniAVA. 
(1865) 10 M. I. A. 313 (320) = 11 J. N S 205 - 

2 Sar 131. 

--below-Application to-Faihire to make-Ha- 

planaticn for-Statement of. in application for special leave 
-Necessary. (UJ Cairiu.) Gingowa Ko.Me MaLUPa 
r. Lkawa Kume Jogapa. (1870) 13 M I. A 433= 

2 Sar. 583. 

‘ ’ ( - ourt below-Application to-Faikre to make. held 
not a bar because ( 1 ) parties were estopped from saring 
that property in dispute was not under the appealable valor 
and (2) the High Court, therefore, even if applied to. would 
not have been competent to grant leave. (Lari CM mi. 

Muthusawjiy Jagaveba Yettappa Nayakek 
Vencateswaba Yettaya. (1865)10 HI A 313 = 
1LJ.N. S. 205 = 2 Sar. 131. 
Application for-Misstatenwnts in. 

Costs of Appeal 

“ Eff «' on—Appellant made liable for costs. Ski. 
NARAIN GHOSE V. liULLODHUR DOSS. 

(1854) 6 M.I. A. 207-1 Sar. 632. 


PRIVY COUNCIL-SPECIAL LEAVE FOB AP- 
PEAL TO -(Cimii.) 

Application for-MJsstatements MC«f.) 

Dismissal of appeal on ground of. 

- (Lari Jutiiu Turner.) SRINARAIN GHOSE p. 

IllLLObHUK Doss. (1854) 6M. I. A. 207=1 Sir. 532 

- /uteutiov Ic iiam—Mwiattmmls mail with— 

Dnmiiial in ecu of, though ohjedion taken only at kttrin[ 
ef affect. 

- -{Sir Memtague E. Smith.) RAM SaBUK ROSE r. 

MOSMOHINI Dossel (1874) 21. A. 71 (ID- 

14 B. L R. 394 - 23 W. R. 113=3 Both. 72- 

3 Sar. 112 

- -{Sir Artknr HMouie.) MUSSORIE BANK r. RtV- 

SOB. (1882)91. A. 70 (77)-4 A. 600(607-8)- 

4 Sir. 316. 

- Intent ten It indu—Mn itatementi modi vtind- 

Onmnul aw m iaie tf -Conditions. 

-Dismissal of appeal even in ca* of, if objKtice 

taken by preliminary motion, or even before appeal had 
been cnteicd upon at their Lordships’ bar-Wbtn it ■» 
called on. (Sir Montague E. Smith). RAM SUBUK B»I 
I r. MOSMOHINI DOSSEE. (1874)2L A-71(81)- 

14 B LR. 394 - 23 W. R 113 - 3 Suth. 72=3 Sir. 4tt 

-Intention to decdvt-MissUtctnenb nude witbod- 

I Objection taken only after closing of appellants «* 
at bearing and in course of re»pondeois’ own argummfr- 
Appeal not dismbxd but costs disallowed. {Sir W 
t. Smith.) RAM SaBUK BOSE j-. MOSMOHINI 
(1874 ) 21. A. 71 (812)-14 » I 

23 W.E. 113*3 Sua72-38«.tB 
- Mom el dfFdl-Dismnul mthM tmM- 

UndcaiUedly. if tneir Lordships had found that leave w 


appeal had been obtained by misrepresentation « 


nientjof material fads, they would have dbmiaed 1 ***°- 
, at (acc without considering the merits. 

I As their Lordship* acquitted the appellant ofanjj™ 
tion of that kind, they beard the appeal oo lbe 
though they eapresstd their doubt whether, if ** 0 * 
in possession ol the real facts when the leave «*» WJ 
lot, any leave to appeal would have been J 

LMiry.) Raja RaMPaL SINGH tv BaLABHaD ** *» 
(1902)891 A. 203(218)-25A.1(W 
6 C.W.N. 849=4 Bom. LB. 832=8 ^ 

. Grant of leave-objection to, on ckoukd 

SUCH MISSTATEMENTS. 


Ik ■‘“'I 


Time ftr, end mode of, taking. 

Objection should be taken as - |t ^ f 

brought to the respondent’* notice ^ 

lit ought not to leave the object **1 ^ 
appeal. {Sir Montague E-SmM 


hearing of the appeal. 

SABUK BOSEr. IfOKMOHINI DOSSEE. . 

(1874)21.A.71 (812)-* 0 
23W.B.113=3Sulh « bSB ^ 

-,\s a general rule, the proper ^ 

which the respondent objects to the 0 s *. & 

appeal 00 the ground of misstatements in “ L.*jt«» 
special leave, b for the respondent to move« * ^ ^ 

<4ble to remind the order in Council. An £ ^ 
1 kind cughi to be taken by the respondents** titf 
matter is brought to their notice, for the pj““ 
if the least to appeal is on that ground *«* 

costs are incurred. It is wrong to leave the oPP 
the bearing of the appeal, w hen the record n« ^ 
from India, and when all the costs attenjng ^ 
hare ken incurred (77). (Sir Arthur H grift* 

sorie Bank :. Raynor. , . gar ^ 

4 A. 500 (607-8)- 
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PBIVY COUNCIL—SPECIAL LEAVE FOBAP 
PEAL TO-ttV*/.) 

Application for-MlssUt«m«nts 

Gkant OF leave-Order of—Discharge of. 
OS GROUND OF SUCH MISSTATEMENTS. 

7 jPfK'jK™ fr Luhei in mahng-.V, Uekt- 
Caia ef—Etfeet rf—Dntimtitu. 

Where there b. in an application for spreial leave for 
appeal, an omission of any material facts. whether i? arix> 
improper intention on the part of the petitionee g. 
from accident or negKgeac*. Mill the eflect a jest the *amc; 
52 Cou " ha ' , * tn W «o nuke an order. •hi.h. if 
the fids were fully before it. it would not. or might rv<. 
have been mducnl to make. In such a ca*e. whether the 
jmtake -as intentional or accidental, there /.„/. ,*A, will 
w «lucbarp;U ami Hie ptfMNNf dim lol (. pay all theCtt* 
IMKH there has lieen laches on the part .4 tfe re*p,*k«i 
10 ‘Charge the nrtler in whirh nemnoit 
»,ll brgiven. (UJ Kingdom.) MOHI'N I,til Smi 

hutp. Bibee Doss. 

0861) 8 M I. A 1931195.197 8 ) ■ 1 Sutb 458 

ISai 792- 

Application for—Time for nuking-koh i*. that the 
//if 11 " 1 ! ** n '* k » M'lT * P""' 1 **- (Sir Arthur 

MUSSORO ItWK:■ KvYNOR. 

(1882) 91. A. 70(77) — 4 A 500'507 8 )- 4 Sar. 346 

—-—'ttp/ualM f* t , m ./, a , h.vn*r*/ ifp.il. 

Kcj«ted. though the application for sprsial leave was 

*«> auIty and negHienllv prejum!. bKMft(l) the prti 

'« l.vclmedv)h<l ground' for panting leave, notwitb 
« he enw in it. and leave would have been pant 
J Ck *" lf ,hMC h*I Iwn no v»h error*, and ( 2 ) there wa' 
r'*** «r/r Mrnng ground for an appeal upon the merit.. 

Ml’SSnORIE itVNK * k v\ NOR. 
UM2 > 91. A. 70 (78 9) - 4 A 500 (508 9) - 4 Sar 346 

/NalWaf tctUnH/ •• m&f* aMato 

"rwr—A 'ii Anti mli,n ktxvn. 

A misstatement in a rrtili««n for -jevial leave i> 
enoggh to justify the rewinding of an order in council pan 
‘"K'Oecial leave. It is not Miftient tocfosrlbe ,«o/ 
To use live word, of Lord Kinfrd-wn. “ -betr 
~ tn ii an omission of any material facts, whether it arises 
I'om improper intention on the part of the prtkloacr.gr 
. , l*r it arises from aaitlent or negligence.still the eflest 
u the same if this Court has been induced to make an 
if the facts were fully Were it. it noaM a«A. 
0r |"'ght not. have been induced to make." (77 *)• (Sir 
A, ' hu r Mm*.) MUSSOOKIE B*NK r. k v\ NOR. 

(1882)91. A. 70-4 A 500(608)-4 !w 346 

*~~~“Jntisdiction of Privy Council to discharge order at 
-ny lime. (Sir Arthur UMmu.) MuSSDORlt Bank r. 
KAVNor ‘ (1882) 9 j A 70 (77 , = 4 A . 500 (507 8 )- 

4 Sar 346 

~~~ (Jherlf t, ttfptj igain—Snemtim tf—lntentirmd 
"nintintiinul mnitiiemeuti—lhilimlim khrtmeutt 

. 1 ( the misrepresentation in the petition for *p*ialltave 
3* bwa Intentional, the expute order would be dbcharg 
Without liberty to the petitioner to make any further 

■PPtotioo. 

Jere being no intentional misrepresentation, the ex 
> 3 * order was discharged without predict to any other 
Pplication by petitioner, upon giving notice to the rev 
£??»*• (L»d Kingdom) MOHUN I-ALL SOOKUL r. 
DOSS. (1881) 8 M. L A. 193(197-8). 

1 Bntft 458-1 Bar- 79i 


3754 

PB p{ RSESzT ™ LEAVE F0BAP 

Application for-Nature of-Appeal as of right— 
Distinction. 

-—Cat,*,at, rf lrtpf fxrmtmflf refund t, (nirt 

inZL “* itt<a M< " ' " (k ~ C ' JHt - f ,tU,alUavt 

A pctrtKn for >pesial leave to appeal to the Privy Council 
from a dtsiee of the High Court is not by way of appeal 

* ,fca * Cow '- ^ u °* c p ,e>en, « d (2 m 

eaeube id the prerogative rgght .4 the Crown to admit a„ 
appea- Although such a pd n ion i, notan appeal, it i, 
Pethap. a more cwroweat ptoccsling than an ,ppeal. lie- 
sag* ib.„ I/wdshiptcaa tbai grant lave m any oilier 
grouml. d rtkr gtsmad appears for the irvduUn, that j> 
•ogght; and ifthew Udshiji. fi„d that, in a can- in 
whv.h the oppral 1 . 1 laimnl as of right, the court below has 
jetnxsl tlo-settifcafc for j man whi. h appear* to them to 
be an B .;vmnd .eawuv. the,, ,1^ would advi^ Her Majesty 
t.| arim (he appeal (8). t UJ //M. uu.) K tHDlRHOV 
r. Turner. (18903181 A 6 15 B 155. 
Appliatlon for-Pomt not raised in. 

- Kriang rl. it kinng nff^—h/mimkhtr. 

NfWsul leave wa. applkd for and obtained ,m the ground 
tw imp aunt qgeMians aHrstinj a large community wee 

ms JsevJ in ,!* .Wsime, n*ght to I. apuratnl fi. m . None 
•dih.-c^grai.m.wewroWl at the It aring idthe ipp-al. 

1 he -ivlj qgiMim. then laivtd wa. that the jmlgmuil Ulow 
■m mwtaiaaUr Usau« it wa. declaratory only. That 
'•b)ntii<g wa» nee rai**d in the petition for special leave. It 
was not ra;^l m apprllantS petition to the High Coul fur 
iaveto apfs ol. <«t whi< h leave was gfantcl by the High 
Com. whkh. ho«e.er. became abortive. 

IldJ that the objection .null n.< \* alhmwl to lie laWI 
at ihr he-aiipg(ll4.| (Sir J/,mti g m E. Smith.) SlIKI) 
siNe.ii kti f. MrssuuAT Dakn». 

(1878)51 A 87-1 A. 688 (708)-2 C L B 193- 
3 Sutb 529 - 3 Sar. 807. 

Application for—Preparation of negligent and very 
faulty. 

-< in case <d—Diulhiwancv to setccrs.ful appel¬ 
lant *4 Sn huw Cuvncil—afffui/—Costs of- 

STECIAL leave 10 Atf lAL-AFFUCATION FOR. 

(1882)9LA.70: 4 a.500(511) 

Application for-Tine for making. 

a pfeal -Period allowed foi-Expirv of. 

-Appikation made after. See PRIW COUNCIL- 

SPECIAL LEAVE FOR APPEAL TO-GRANT OF—APPEAL- 
AiLE CASE. 7 M. J. 190. 

Hearing of appeal—prfijmikarv objection to its 

COMPLTINCV TAKEN AT-APPLICATION MADE ON. 

- Si' Jim,i W. Cdn/e.) SVUD MEEK WAHID AU 

^ Kasu SadMA Iiebee. (1876) 3 Sutb. 82 (84). 

-Grant of lean-Htaring of appeal nnm fr, turn. 

on cwvwrvt of pvrtro. to avoid delay and cipesise. (.v„ 
/Urm.i PeKreh.) THAKOOR IIaRDEO IlUX .-. THAMKiR 
JawaNIR SINGH. (1877)4 I. A. 178 (183) -. 

3C 622(528) = 3 Sutb 427 = 3 Sar. 704-Bald 218 = 

B & J s’ No. 45. 

- Gnut •! lea*, nunc pro tunc, in erne o/—C, m jj. 

titms. 

No douU there hast been cases where, upon an appeal to 
the Prisy Orndl bring called on and ao objection to the 
mainUinaUfitj of the appeal on the ground that the leave 
to appeal granted by the Court in India mas ult,a virtr 
bring dboavsed. thrir laweWnps have given >pecial leave to 
appeal, w* frr turn, dirking that the pertitkm to appeal 
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PRIVY COUNCIL-SPECIAL LEAVE FOE AP¬ 
PEAL TO—{&*/•/.) 

Application for- Time for makin|-<CW/) 
HEARING "I APPEAL— PRELIMINARY OBJECTION 
TO ITS COMPETENCY TAKEN AT-APPLICATION 
MADE £>X-(0>ttJ.) 

should p> to Her Maysty with the rcpxt jpoo the appeal 1 
An aopellanr. however. cannot he in a better posi 

lilav n-ilK «!.* 1 - —»- -- .1 .1 . I 


lion with regard loth* application than that in wbkh be 


PRIVY COUNCIL-SPECIAL LEAVE FOB AP- 
PEAL TO—(CrW.) 

Execution of decree-Stay of-Refosal by Court 
below of-Leave to appeal from order of. 

-—Grant of-Stay of execution pending appeaj-jens- 
dKtion of Pmy Council as to. Srt Privy Coi'xct!/- 
appeal—Execution of decree under-Stay of- 
Privv Council—Grant by—Jurisdiction as to. 

(1886) 141. A. 1 = 14 CKO 


.... .un max in anren ik *. «. i- ii V. «v. 

h ' ne 4,00,1 if h« M made it at an earlier period -Refcsal of. though stay, aho prajed for, muted. Stt 

( 2 r' J - , , Chutraput Singh Doorca p. Dwarkanath Ghosl 

L*»*• «°* Rented hecauw of nature of points raised . 

(200 1(1). (S, r .VMtitw £ Smilk.) GaJADHUR PER- 

shad 1 *. Thf. Two Widows nr Fmam ali Beg. 

(1875)21 A. 205-15B L R 221 = 3 Sar. 495= 

3Suth 148 B A J.s 1 No. 36 (Oodh). 

Hearing of appeal on merits-Competency of 

APPEAL HELD AGAINST-APPLICATION ALLOWED TO BF 
M ADE ON. 


—//nr /„ afra/» a, t, ' 

Am ton regular. 

On an appeal by the late Master of the Supreme Court of, 
Ma.lra> against an order of that court dismiss him from , 
h.> office on the grand of alleg'd official misconduct. their 
l/ird'hips were 0 opinion that the appellant had nought 
Of npM under the charter. They, bowser, allowed the 
appellants counsel to argue the case upon the merits and. 

at the conclusion of the argument, they gave the appellant 
liberty to present 4 petition for leave to appeal. whi'h the* 
vsouM recommend HtrlhjMy togrant. and -ken girt 
thru judgment upen the merit*. 


In accordance with the leave thu* given, the appellant, on 
the same thy presented a petition to Her Majesty in Con- 
c, l. praying that leave to appeal might be giaote! to him 
againM the order complained of. and that Her MjjMi 


wmrld be pleased to refer such apped to the Judicial <£ 
mittee for adjudication by them, and that the »aid petition 
of appwl so presented to Her Majesty might stand Like 
same p ght and comlition a, the *aW tlJw* 

The Judicial < ommittee. upon that petition being 1 .-fried 
,hen >. "ported to Her MajNy. as their opi^m that 
leave ought to be granted t« ,ke* pcthiSr tT Jer S 
prosecute the appeal from (he or-ler complained of • and 
Ihcir Lordship* further recommendriTaTlhe appeal 
whoulel come on for hearing uinn the petition 
and tlte printed caw already lodged on behalf 0 f ts-^i 

«me plight and condition as if t|* hl( . rc . 1 
irregular f 222-3). MlNCH.N.W ^ ,<tB 

(1847) 4M 


I A 220 6 Moo P C 43 —Certificate.. 

below in rase of-Grant of leave 


(1894) 211. A. 170 = 22 0.1 = 6 8 ar. 511 
Grant of. 

appealable Case, 
appealable Value-Case under. 

CERTIFICATE FOR LEAVE GRANTED BY COURT BE¬ 
LOW. 

Certificate for leave by court beiow-rifis 

AL ERRONEOUS OF. IN APPEALABLE CASE. 

Community-Important question affecting 
Court below -leave by. 

Execution of decree-stay of-Refusalof. 
Hearing of appeal-application for liati 

MADE AT. 

Hearing or appeal on merits- application rot 

LEAVE MADE AFTER. ON APPEAL BEING FOUND TO 
BE INCOMPETENT. 

INCOME-TAX ACT OF IW-DECISION OF HIGH 
COURT UNDER. PRIOR TO COMING INTO FORCE Or 
AMENDING ACT XXIV OF 1926. 
INTERLOCUTORY STACE-CASE IN. 

Kathiawar political agents court. 
Landlord and Tenant-Disputf. betwew. 
Law-question of. 

letters Patent-subject adequately dibit 
with ry. 

Minor-custody of mother-order tub* 

MINOR EROM. 

MlNSir-DlSMlSSAL FOR CORRUPTION IN EXtKCW 

op office as Judge. 

ORDER OF. 

Point involved new or moot and important- 

religious sects-Public processions— Diswns 
IN REGARD TO. ^ 

Review-Grant of-Reasons for-Failurc w 
record. 

Statute 3 4 4. Will IV. c. 41-S. 4 
Valuation of subject-matter. 

appealable Case. 

of lease erroneously refund ^ 

Grant of leave in case of. 


Application for-Ubenimafides on cart of in rase of-Grant of leave in case of. 

petitioner Counctl-Special leave for appeal to--«J u ^ 

-*■* *-** fcr. (iuw 

- -Erfirv ef time fer pr/ftrrinT { 


S 1.AI.I. SOOKULr. BfBEF. DOSS - Exfiry limt ffr fr/ftrri*t an?[ " 

11861; 8 M I A. 193 (195) -= 1 Suth. 458=1 Sar 799 ,M:t '* “ u e/ * f ,fn * i(l tf tfi 


-<2) ( Sir .1 SmM ) KsmS , hl K . rh,s 1 w ? < a P f,i,ion for s P etial ,favc 10 »ded 
DNMOHIM IktsSF.F. (1874)2 T A71'R1 -1" 1 " '-T g 0,,, M ,ime f ° r thf 

14 B L R 391 = 23 W R m -3 ?J, )= on .be ground of the conflict 

- H U3 - 3 Sar 442 = dermo** of the High Court in his case and in 


. 1 % 


* of ,he High.. 

-(3) (&> A/Man* F c 3 5n “- «■-I I«»e was grated by injudicial 

-■ riOSMOHINl dm£ F - I c<ffJc . HEm " 

14 B. L. R 394 - 23 W B lW-j£ ( !S" tf f Ttftr ^I-Cnnt ct 

1USZ ^: ''Z™* 4 optellaut .>. ,, , (h3l cotf* 

-and (4) ORnrtr t: . « 3 Suth 72 Position not better than if he had appealed to (l! ) 

ORDER-*BORDER. ; and it had derided against him. (^ Artk«*** 

Cross appeal. Hfjchand Devchand Azam Sakarlal L hn )b 

-—Special leave to file. See Pfitw m.-.-r,, , LlL (1905)331 A. 1=33 CSj 9 '^ 
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P PBAl TO™<w 7) SPEOIAl1 mVE |*S 5 ««» rORAP 


PEAL TO — 

Grant ot-(Ct/:rd.) 

A preamble Vai.ue-Cask iikkr. 

———Certificate of c.mrt beta that ca* i* otherwise a fit 
one for appeal—OmUrion lo apply for—Grant of irate in 

case of-Rul?—Exception. {Lid JXi^y.) 

r. (-ASCA Paksh u> Singh. (1901 > 291.A 40 (42 3) 

24 A 174 (178)= 6 C.W N 362 4 Bex LR 159- 

8 Sir 247. 


* Ctkrl M~:< rthuing Imttm frtmmd ,d-C> imt ,f 
Im* m oodirtAi*; it rt-tfrn j 

The value of Ihe object• mailer in di*pu«e. though laid m 

!* SSS. 41 4 ' om Wrt * din * ,f * *«**"* *R0H. 

Rt. 10,000. provided by the Order in Com il <4 tKe 10th of 
April, 1836, was reduced on cakwlalta Iij the £illA 
to an amount unJer that *um. and the £nd;r e upon 
the merit* was (<* (he plaintiff for such .edured 
Upon a (roh-appral, the StJJtr Court dha**«l the 
"Hire claim, and on the ground thatihr matter indi*p>* 
wat under the appealalile value, refuted leave to appeal to 
England. Upon tpecial petition, leave to appeal al’tatd. 
the apoeHant claiming to ..pen the question of the v alue of 
the tubjat-matier h+Mn, (MM bv the ZB* 
Jwge. [Itri Cnumink.) PRannwh Koy Chow dry 
*' k, NP.E SURNOMOVKE. (1859)7 M I A 553 

1 Sar 708 

-IiMdvency law-ljueviion of general inters it 
repid to, ami of conrtractina and nothing of Matute.in 
vaved—Grant of leave in ca«e of. th.«gh leave refined 
hj court lelow. KER VKOOSF e. BROOKS. 

(I860) 8 M I A. 339 (351 2) 4W R 61- 
H Moo P C. 452 - 4 LI. 712 -1 Suth 426 

1 Sar 778 

’landlord anil icnant-Divpute between-Grant ,4 
leave in cate of. .?*■ Privy Coi Nfll.-APPE.ti—SPL 
cut. LEAVE FOR —C.R VST OF - I.VNDWRD \S1> 

Tenant. 

--Law-Important urimiple of. involved-Grant of 

1 «ave in cate of. ROGERS f. RaJENDRO DUTT. 

(I860) 8 M I.A 103 (120) -13 Moo P C 209- 
3 L.T. 160 9 W.R. 149 (EBf->-2 W R (P C.)51 - 
1 Suth 413 1 Sur 755 

--Opinion of court Wow at to-App6c*ta for leave. 

not made to it on ground of-Giant of leave inca*eof. 
’v" Jm<I W. Ct/nlt.) MUTHUSWAMY Jvc.WLRA 
' HTaPPa NaYAKF.R f. VFNCATESWARA V FIT AY A. 

(1888) 12MIA. 203(211.215)= 11 WR PC. 6 = 

2 B L R PC. 15 2 Suth 175 - 2 Sar 395 


~—Partition »uit on equity »ide of Supreme (tart- 
y'der of Supreme Court Confirming report of Comm-i oer 
|n-I«ve to appeal refuel by Supreme Court-Gtani of 
,e •« case of. on condition of appellvnt giving ra»h «- 
? n, > in England. {Dr /*,»">**>.) SlBN vr vis Ghosf. 
‘* "• (1853) 5 MIA 322 8 Moo PC. 276 

1 Sir. 448 


*vMn raised of considerable important and bene 
™ to whole country-leave refu'ed by court beta- 
™ Of leave in case of. on condition of appellant payin- 
CC8U of respondent in any event and bearing hit own 
WWc.) SPOONFR r. JUDKOW. 

(1849 50) 4 M.I.A. 353 (360 1)= 6 Moo. P C 257- 
Pen? O.C- 392 - 1 Sir. 363. 
Sail, ttnvcUd. tntbant tf Utt thn affn/Mt 

trr 


PEAL TO -{Crotd.) 

Or:nt of— {C'-alJ.) 

APfULVBIE V.U.rt-CASF. u.\ im-(c«id.) 

The petition *a» for special leave to appeal , l 1( i. 

T .« or-the High Court, and an orde, S by*aUo£ 
■***;*?»*«. % in ci,. on the 

JTounn be *um mv.Jvnl^lrot -m.-unl t„ R*. 10000. 

:wK;^r ,Ud 

in mhi ? *“*• 10 a ppwl had lieen re. 

•wKM.ir.ctf were^ven '<her ra>c> involving the varre 

S 2 ? 0 ,h "IT?" 1 !" ,k Hifh ^ a « •'( »teh 

fefovetned 1 * thecaein which .poid feve.ac 
■S^rtdfor. Ami ahbcuigk the valtynt-mattei of that par. 

ifTaZZ S* an,0un ' 10 "* value. 

Rw u2’ , ?»! fcc ****** im0aB! n< 

JjtrJR elid e d tiai Aa Ka2l of 

“J.* 1 - indWderlardthc appcalalde value 

! m R *' ^ ,r "T ' fC t'’ -" r •« lhr 

-im. met the c*e. and idled upon 7 M I.A. 548. 

IVu l—Mrip.. xting up.* the authority of the ca* 
Crtrd. pawed tW leave avhed for upu. the u «ul term* of 
H\wn.y W.ij given for co»t.. K«» KHINI e. RlCHVRIi 

SSAWifv <1868)5Moo P C.iNS.)67 

LR 2 PC. 50 37LJ. PC 119. 

- Soili v/w#jfr As», N „ u , ktH . 

, ' ■*' * •'*■** -rA*•'/.Vr :vr/* - Gwi ,</ 

1 '• Ct9 ^ km U ‘ 11 W* con»*nlcd by a 

ptemfeg Wm court beta lo almle by ded«ta of 1'rivy 
< n«i.,| „ fi,., appeal, a* govenung *her appeal., when Hie 
cowrt below wa» to tranvmii only the traiwript of the firrt 
•wit. and that, rfherwiie. the .eber fran^ript* were lobe 
rrmiltrd in iLe ordinary roorv. I<\B«k> (JoPaI. LaI|, 
THAMiOR r. TllUfK CHl’NUl k Rai. 

(I860) 7 M I.A. 548 1 Sar. 737. 

-Tettwtt—teporUM question of. in\<dv.il—Other 

viit. depend nt wpm dr irion in the o«e-Grant of leave in 
fa*e of. (AWA'wrWeM.) Toy KISSES MonKERIU 
r. Con ICIOk of E UT BlIROW VN. 

(1860 ) 8 MIA 265-1 Sar. 773. 
CFR1HICVTF for HAVE CHAM Ell BY COURT HI LOW. 

- Dil.il im—Grom *f /r-:v in r-v of. 

In a «a«e in whi.h the certificate (or leave to appeal wav 
tand to l* defective, their laxdOupv. in the .pecial cir- 
'um7a?.cv> of tk ca*e. advised Hi> Majedjr that special 
leave to appeal ^Jd be granted, a petition being, of 
rowr*. Icdged U* the purprse. {Lord Bmkmatitr.) 
Mvhvraj Bvhaihir SiNCH RaiXNanii Chow. 
OHUkY. (1920J13L W 365 25C WN.770 
fl921)M W.N 87 6 Pat. LJ. 163 > 

621C 320 29M.LT. 156. 

- Ir.Aidilj tf—Cu*t tf In:* m nvtf—Ctndi. 

firm. 

Frew thongh the certifirate which foro> tb.- fowadatmn of 
an appeal lo Hi. MaHv in ‘‘"nncil i. invalid, ih. ir lamb 
•1-P' win IM 'hul mr the aifillanl from Mating tl* ca*e 
•o the Hoard, but will grant sptvial leave lo appeal in a 
cate in which there are -round* far gianting viih leave 
In the cave before their lor.Uhip* there Were no wh 
ground* (lib). (/aV Dory.) RAHHV KRISHNA I)VS 

r. Rai Krishna i'hanh. (1901; 28 I A. 182 
23 A. 415 (420) -5 C.W N 689 3 Bom L B. 469 

8 Sar. 114. 

- lonlidily f-Gnm tHuu in f4f - *f—p rM ,j it 

ftrr ttot—Cnr! Mat fr*t,din( «/,«. 

On an application f« leave to appeal to the Privy (' l)UIHi | 
made within sit wvmths from the date of the fitu| de.ite' 
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PRIVY COUNCIL-SPECIAL LEAVE FOR AP 
PEAL TO— 

Grant ofAOmJ.) 

CERTIFICATE FOR LEAVE CKANTED BY COURT 
id w\\-{c,ti/J.) 

the Supreme Court of Madras granted have to appeal from it 
ami from the preliminary decree 'hxaeh ihe appfication for 
km- had been made more than six months from the dale of 
the latter decree. Ii»a* found that Ihe Supreme Court 
had no jurisdiction in do so.bm that there had been a 
uniform practice in th.it court m* allowing an appeal 
from the preliminary decree and <4 granting Irave to aopral 
<nly again*! the final decree. On a,i application made to 
ihe Privy Council for special leave lo appeal from ihe pre¬ 
liminary decree. reiving up« Ihe fact of such ei.ooe.-r* 
prarihe. *|m iu| fcne lo ippr.il wax granted a- praved for 
W/«l (AW GihrJ.) Fast Inma Co. r. Svfd 
ANY. f 1827»7 MIA 555-1 Sar 867 

f'FRTmrvTE MJ I.EUF RVCOURT BELOW— 

KF;FrS\|. IkMlNFOUSoF, IN Al’PF.Al. ABII CASE. 

• -Grain of leave in care of. See privy Council- 

M'»ci\l LI WI FOR API’F \|. 10—APPI (C ATION FOR— 

NATURE or. f 1890) 181 A 6(8)-15B 155 

Community-important oufsiion affectinc. 

* - GhotJ ..//,u;v ) H eau ,/ 

The appeal in thi* case mas a-lmitted I* virtue of a 
'pecial onlrr of || cr Majesty in Council, whereby ihe appd 
lanl had leave to appeal in Ihe form of a special <**. Th, 
appeal waft admitted. on atcnuni of ihe importance of ihe 
<|Me>lions submitted for deteimin.li.-i and ihe prat mine*! 
whi.h the Hindu oiumnnily t.«k in it (14)4), (Sir 
toimPwk.) MON IRA VI KrwjTA r. Kerry Kou- 

TANY. (1880)71 a U5-5C 776.778 9)- 
C CL R 322-4 Sar 103-3Sutb 765. 
Court beijjw-ixave by. 

:- /“'Mi'll**to(rant-fA+k „ ,r-C, JNl<f ,. 

in (Jit of. 

Tlve appiMl was agin an order ,4 V M Sorrrrr C . - 
JCakuttavuspawlinis the appelant hmT .*>,*..j 
M..*ler, Acvounlant-fieneral an.l Kv.miner in fadre : ‘ 

«h.dC0«„.un.il the further of the (£, ^ “ 

The Supreme Court -ranted leave to apo-tl ,K, t 
or.kmf suspension, hut. a« dnaltfte*tod Ttothepowr, 
of the Court. under the Charter .4 Justi*. (0 e , in , 

sat **** 

(1850) 7 Moo P.C. 141(145). 

r.mer to grant-AI*** .rf-Gra* „f ^ve i„ tJ *e 
•f. I" prevent denial of M-ticr. See Privy COUNCii—S pt 

c al i.kayf for Appeal to-Gravt of-Stvtv.V ' 

\V,,.I„ IV. C . 41. S. 4. (Hit 811 I. T A 270. 
P'J'tieejf to pant of—Ah,ratten of-PrejmJiee 
,H *‘"'-Gwt f tmr oh *ttoHt of. 

lending p r .veilings for review of a judgment of the 
I -Sh Court, that Court altered The then prevail p 
«f permitting an appeal within 4x mooik f,ont tii date of 

allnSr'" ?' '* ' ef °' in? a "**»• The ** nxnths 

a«o«ed by order ,n Council of the l6ch of April. 1SJS for 

appealing from the original decree having expired pe»d£ 
the proceedings foe review, special leave to appeal f,™ the 
ongmal decree and the order refusing a rerie2« 

J'ttS X0CESD ' R CHUNDu c "°* 

(1868) 12 M. I. A. 107=2 Sar. 358. 


3?6o 

PBIVY COUNCIL-SPECIAL LEAVE FOBAP. 
PEAL TO—(CW</.) ” 

Grant of—(CWO 

Execution ok decree-stay of-refusal of. 

— Leave to appeal from order of. Set Privy COUNCIL 
—SPECIAL LEAVE FOR APPEAL TO-EXECVTION OF 
DECREE. 

Hearing of appeal-application for leave 

MADE AT. 

Grant of leave on-Hearing of appeal nuaep/U « 
on consent of parties, to avoid delay and expense. 

(1877)4 1. A. 178 (183)-3 C. 522(828). 

Grant of leave, nut, fro tune, on condition. See 

Privy Council—Special leave for appeal-Affu- 
cation for-time for making-IIeariso of af- 
PFALETT. (1876)21. A. 205(20910) 

((FARING OF APPEAL ON MERITS—APPLICATION FOR 
LEAVE MADE AFTER. ON APPEAL BEING FOUND 
TO BE INCOMPETENT. 

-Grant of leave««.» as to treat appeal as if it W 

!wn regular. See PRIVY COUNCII^SPECIAL LEAVE FOE 
APPf Vt—APPLICATION FOR-TIME FOR MAKING— 
IIfaring of appeal. (1847) 4 M I. A. 220(2223) 
Income tax act of 1922-Decision or High 

GOURT UNDER, PRIOR TO C0MINC INTO 
FORCE OF AMENDING ACT XXIV OF iWv 

---/'ere to offral from. 

kr-fa*ed, l-s au*e no sufficient ground was found iaibe 
or. um^awes of the care for any exercire 0 / Ihe Y«W 
J i«t m favour of the petitioner (426). {Lord BIwiW 

Hn mi Cloth and General Mills Co. r. Income- 
Tax Commissioner. Delhi. (1927) MI. A 

8P L T 791-25 A. L J. 964 ■ 4 0. W. N. 10M^ 
AIR 1927 P. C. 242 - 53 M. LIW. 
INTTRLOCUTORV STACK-CASE IN- 
Lvx to *fteal from. 

Tlwir lordship* would l< very slow to W 

4D|»4f to bring up a care at an inlerloculory stage. 

Their l<«d*hip> refuied leave lo appeal when 
•as at an interkculory stage in the Court btfc».W 
the) were of opinion that wch a petition «as 
>Jding that neither parly should be prejudiced by *» *1 
that leave to appeal had been refused. (Uri*™ 
Navam Venka Runca Kau r. Kamakrishni'H- 

(1913) 231. C. 396-(1914)M.W.N. I* 1 

Kathiawar Poutical agent’s Court. 

-Appeal from decision of-Leave for-G«J ^ 

Ajipeal to Governor of Bombay in Council 
fer-When no bar. See PRIVY COUNClL-A^u 
Right of-Kathiavv.ar Political Acents CO 1 " - 

Landlord and tenant-dispute betwed*- ^ 

-Subjeci-nutier below appealable value-Dwjj'J 

care nrt affecting oilier casw-Ke/usaJ of lea« 

(/.W Caerni.) GUNGOAVA ROME MALUPA M* 
ROME Joc.APA. (1870) 13 M. I. A. 433= 1 & 

- Suliret matter Ua r afftM 

/.«*- in rate of-Ccniiiioni. . 

Only if (1) 1 here were some general right afcj* 3 lW t 
holdings, the aggregate amount of which 
arpeaUble vabe. (2) such general right was oJJ ^ 
tioa before the Privy Council, and (3) the dw-^' - a & 
would affect litigation that mieht arise in ^ 
preting other boldines siulariv dreumstanced. v 


prcting other holdings similarly d'ccmsiu^-^ 
Cairns.) GUNCOWA K0ME MALUPA *• * 

Jogapa . (1870) 13 M. L A 453=3 
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wjrowWL-weu 1 leave fob ap 

FEAL TO— (CmU.) 

Orwto 

LA (S R ) D AND tfn,nt - I)|S p^e BEmrx- 

^^ZiT " lut =*''**»'•*«* * *" 

S P“t ial 1 f ave in case of. order pontine w 

,h '" w**»■« 

JUrt o»tl)—PartKs not contemn? am,I nc.r m li n ^ in .n 

JKJ? SL!°- fc f hnM, I"«» « J ««l 55^*^ 

Shi^T ? 3pprjl ,oU,akra «" Pt«i. 

fiww»wu? , I r ; fl TFM:rk <*«"»«»« k.«. 

(WM) 10M I.A 183(185) 3WR(PCi|- 

lSutb 558 - 2 Sir 98 


3762 


Law—Question of. 

—-Ocnera] importance-Q^i,-, of v t , T . mx.4vr.l . 
8HIR am.JT* °v 6,0U,Hl °' (/ ‘" / «*"5f.) FUTA 

BHIRAMIER p. Vdikataxow Naickm 

(1870) 13 M. I A 560 (5671 15 W R 15 - 

7B.L.R. 136-2 Snth 110-2 Sar. 623 

» *r . / 1x7’- 

kpmv tb-hrnr tf-Qmtti, „ 

EoL. f 1 ,0,ry ,h " ^"' n -krtlw.MlrMfcr 
» in??'" 0 " S* 1, , * 72> 4 a * l,h HeeonW .evirw 

Zmn. ”Tv PV ” C<l .*** ‘ Pi ' ron 

uj?in i.L .JJ* PT‘ ami «»«g|. b* I^o 

SwVrJLSra 1 ,h '""C» 

SZifu^ "»l«nr».. n*wo 

^nooLUH. (1873) II A. 72 3 Sar 315 

krT7n^ i 7 i ' l < . qB r l ’ r *’ nl 5f5f '* 1 i»*«^-«rsm of 

CARptwn ,to ~ 0h ' nt «»»—-'prr u tiir v (i it— 
WR UNDM-Uw. (1860 ) 8M I A 103(120) 


PB mL C r-Sf ECIAl “*™ tor AP. 

Grint oHf^.) 

Law-question 0F-(c«tf ) 

appeared from tbr evidence tj L p , ' ,a ' 11 

Ntiofiimmims in the fraud •£ !!. * ,u 

involved no JK« !dU .< dl ZS "l 3 ! 

«"■' ,h "' 

Iatveks Purvi—si KJK7 aii^tf,^ ^ 

I'Etl.T MU II RV. 


““"■"•M/fom/*/ */ jv«nu/ imtrnt—AhJn 

Z«ih S-Wh*'**"*'" 

'“ hkh ,f * in %J « in «* 
U,ZJ ( i** ealh . lh « P"l« appealalJe amo.m. it 

Cowri|2lui!P Kul lMVe 10 W 1 "* ,,r ' MJ HJ « 

po-lim. anil*. 
SI5S?8f hw affecting the «huk ommnitt ■» 
whirl, k”?' lh ? fcw* ,jn<l A* r. IW. a«.,'»iio» 

TrJSr^° r iu,wj ' 

Of tK !“ wbdkr ,hf - wl “ Aecnvl" i., S. 5J (3) 

former,i mWn "' eCrW ' ,Bndef,hcA< *- «'l whethercn, 

,0 ^*creeeouWhavean,opetA.inn. 

»« mAofmS. 

7H» Atvlo r,n^ R ADHAKRISHN IIVAR r. S« AMINA 

Si’ ( i 02O) 48 1 A- 31 - (1921) M W. N 119 
« L. W. 321»19 A LJ. 16U 33 C. L J. 277^ 
25 C. W. N. 630 - 23 Bon L R 718 
*M.LT. 418-601. C 85 40 M. I, J 229 


S?x- sin: i^S-iiSS 

AWHwm-.'KUi" SU (Vw,Mi r “'{5gJ , ) “ 

,V. A L 8 783 ?8 C. W.N. 307. 
39CL J 16 74 I C 469 45 M. L J ^5 

MINOR—t BSItlln OF U01IIF.R-ORI.JR TAK|N<; 

minor from. 

“—^vrv /- rf/y.v/ f, tm. 

ifiMi 

-tsuata.T.aai' **- - 

J;-;; Zr nc ,4 w. *° 
iSJrT/ ^ ' L " 8h,r ' (WM/M) 

SMNNrit W (1870) 13 M I.A 532 ■ 

L R 3 P C. 451 »» 7 Moo. P. C (N. S ) 297- 

2 Sar 615. 


qmihsn «f Urj gtwral itdtrni—Esit• 
Tx, ZZ f | {, ' ^ ^ r 7: lVia, t*"** 11 •* **k *» 
^SSIS- 803,11 in adwising Hit Majotjto 


•WmkhZr . BC,rt in adTi4in C Hil «aptyto 
>« *61 k2Lf er °P l,w ^ ‘0 five special leave lo appeal 
tfStofeTk* tod ,his 804,11 dco not ^*1* n« Majealj 
•=^njS£!?JT er0 ** ,I, « io ^ manner nnlevt ‘ ‘ 

M. MUn,ul Q Qe **ion of Uw of general interet 


there is 
interest intolv- 


> 3 6 


— -~wm • wav. 

Munsif-Disuiwu. jor Corruhion in jxjrcisj 
OF Office as ju i*;f. 

/ wf '( ^ * W.v 5 . 26 

W ^ IHI^5 

No jHMfictiaa in ftivy C«nd|,„ cunl 

»SffwSS.t!;«££? SKE,: 

<1870)13 M. I. A. 343-2 Sar. 549 
Order of. 

^^SL£SS^^ ^ ™ 

POINT INVOLVED H CT OR MOOT AND IMPORTANT. 

Kanji r. DSHuXVT' v“u Jasa SSa?^ 
(1WS) 13 M. L. J. l54 
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PRIVY COUNCIL-SPECIAL LEAVE FOR AP 
PEAL TO 
Giant 

khlir.HUSStc I'— PUBLIC PkoO'MOSS-DlSPnFS 
IN REGARD 10. 

-Deci'ims prior on 'imiiar queMion'—Effect of. 

involved—Grant of leave in ca>c o‘. ihrJ l/amayif.n.) 

Sadacopach friar Ram \ Rfo. 

(1907 1 A 93(101) 99, 30 M 185(188 190)= 

5C L J 566 11C W N 585 2 M L T 201- 
9 Bom. L R 663 •-» A. L J. 333 17 M L J 210. 
RF.VIF.W—C.k FNT OF-RFF$ONS F<)R-FaILURE 

to Rrrokn. 

-Grant of kave in <1* of. Av f. P. C. OF 1908, 

0.47. R. 4—Kftifw—G kFNTttF—kFASOVS for. 

(1899 1 271. A 79 27 C 333 

STAlt FF 3A 4 Wil l. IV. f. 41. S.4. 

——Giant offcavc under—Gmrt l*|mr not nnponord 
to giant Live— Grant in iaw *4. to prrr«t denial oI 
justice. (I'lJ Jndi./ k'mfkl Him.-.) SaIJO RAM f. 
AZIM ALI Bek. 0862) 8 M I. a. 270= 

M Moo P C. 329 1 1 J. N. S 117-1 Sar 840 
Valuation of Subject-Matter. 

- Midair n,1 IranJuhnl in ryrd /.— Midair 

On an application for special leave to appeal to the Privy 
Council. Wave to appeal was granted by an order which, 
however, provided that the leave to appeal should be null 
and of no effect. unle<* satisfactory evidence should be 
applied liy the appellant* to the Registrar of the Court 
below that the real or market value of the land in depute 
exceeded the sum of R«. 10.000. The appellants. it appear 
«!, had alleged in their supplemental plaint «*. 43.000 to 
be not the real or market value of the land Imt the audio* 
pike of the land, referring not to any then present aoc 
lion, but to *onve pa*t auction at wbkh the property had 
been bought. The appellvm*. however. satisfied the Regi* 
trarof the Court below that the real market \ah* of the 
land exceeded Rv 10.000 The respondents contended that 
the value of the land in dispute was untruly Maim in the 
plaint, in fraud of the revenue laws of India ami that leave 
to appeal oufiht not. therefore, to he panted. 

Their Lordship were satisfied that, whatever mivappre 
hemion there might have l*en. there was no such fraud 
intended, and panted special leave (4%). 

Their Lordship are far from *aying that, if thev were 
satbfied that any such fraud was intended they would be 
disposed to pant thekaM indulgence many party in any 
way participating in it (4%). (Ud Jndur Tuna.) 
MOHl'N ULI. SOOKUL J. HlREF D(K*. 

(1861 • 8 M I A 192 1 Suth 158 2 W B 9= 

1 Sar 811. 

Order granting 

AMENDMENT OP. 

- Mistake inadvertent in order a* drawn up-Ameml- 
mtnt of order in ra«e of. on objection ba*ed on mistake 
ra.svsl at the hearing of the appeal-Power and duty of 
hivy ( ouneil—Order is drawn up granting leave to appeal 
aga.nst decree of Sadder Court only. (*> Jams If. 
C.V:v/c.) R \M CHUNDE1 HUT r. CHUNDER KOOUAR 
MVNDil. 11869) 13 M I. A. 181 (182.196.7)= 

2 Sar 507. 

Costs-Tf.rmsaSTO. 

—--AtSlUnt's liaMHyf* cads at affral in any am 
-7Y,™ .r.r—AV.AW.v//ex parte. 

Sm^fu! appellant nevertheless hekl disentitled to his 
*** 01 a Pt* al rn-vm of condition. (Lad Puri- 


PRIVY COUNCIL-SPECIAL LEAVE FOBAP- 
PEAL 70~{Canid.) 

Order granting— (Canid.) 

COS15—Terms as m~{Cwtd.) 

midtr.) \ AFAR CHANDRA PAL SHUKUR. 

(1918)451 A. 183(189)-46C. 189(198)“ 
23 C. W. N. 315 = 51 1.0.760 = 9 LW.5& 

- AffrilanPt Ink lily far cedi af apftal ai ktvr/n 

uduilar and r/irnl m any rtvnl—Trrn as la. 

On an application for special leave to appeal to the Kisg 
in Council, this Board thought fit. in view of the impor¬ 
tance of the qoestion rai*ed. to recommend that special fate 
should he given, but. in the circumstances only 00 the taw 
that the appellants should, whatever the result of the appeal 
might I*, pay the whole costs of this appeal as between 
solicitor and client. (Humid HMdanr.LC) GltfD 

Trunk rv. Co. of Canada Rorinson. 

(1915) 19 C W. N. 905 (907) - 311- C. 6M c 
84l.J.(P.C.)lW. 

-Award of costs by vlecree in appeal in acccxdaoce 

with. (Lad Part,-I.) RaNJIT SlNCH f. K*U DaS 

DDL (1917) 441. A. 117 - 44 C Ml 5 

2P. L W. 1*21 C. W. N W9- 
19 Bom L ‘R 162 -15 A. L J 390 - 22 M. L. 1 489 1 
(1917) M W N 159 6 L. W. 101 = 250 LJ 

401. C. 981-82 M LJ.^ 

- (Mr. Amar Ah.) CHIDAMBARA S|VAPFAKASA» 

VEERAUA Rl DUI. (1922) 491. A. 286(*J)‘ 
45 M 586(611)-27 C.W.K9J 
37 C L J 199 16 L W. 102=31 MLl-M 
(1922) M W. N. 749-68LC 
A I R. 1925 P C. 292 - 43 M.L*™ 

- Cairpnf .ml at. kj nllimalt drrrrr in affrtl- 

In a case in which special kare to appeal wm P“® 
only upon the footing (mUr aha) that the diredke* 
the pyment of costs in the courts helow sbooKJ oo« » 
varied in any event and that the appellant should P»T 
respondent's costs, their lordships whik allofrtj “ 
appeal, reversed the decrees below, except in so far« "j 
deah with the payment of costs. (W * W*' 1 
MOHAMM AD MVSTAZ Am KHAN n. MOHAN Slh’CJT 



39C. L. 1 295-28C.W. N. 840-74 }* *£ 

Default to prosecute appeal. NOT»’iTHsrANi* n ' 
Service of Peremftorv Nona 

-Dismissal of appeal with costs on pcxind of. 

MoNEE DFBIA ;. KHAJAH ABDOOL GUNNEE- - 

(1864)10 M. I. A- 69=* 841 

Discharge of. 

-Application for leave-MStatements 

of order onground of. Stt PRFVV COUNCIL . ^ 
Leave for appeal to-AppucaTION ^ 
STATIMENTS IN—GRANT OF LEAVE-ORDW ^ 

-Conditions imposed by ordei-Non f®)^* ^ 

Discharge on ground of-Applicatioo bj IfS P or T^t, 
Rejection of. on imposition of further terms on ^yn/ r . 
though there had been great laches on h* 5 P^' 

P. mkrlm Ln fi.) MCKeI.LAR r. WALLACE 

(1853) 5 M. I A. 372 (391)=8 W *■* 0 

--Liberty resened to respondent to 2 ^jL, f> 

ure of appellant to prosecute appeal with , 
(Lard Bnthatdtr .) UDHAM SlNCH v. GMJ” ■»! 

(1922)45 M. L- J- 2M=S8 0- **■ * 
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“ ave roRAp 

Pitent Case-Concurrent Judgments 1 b 

r~~ A PP ea| agaiiwt—Special leave for. Srt I'vtfvt- 
INPR1NCBMENT OK-SlIT FOR. (1928) 116 I C 593 
Refusal of. 

—-Ijcbes in making applkaiioo—Ref»va| .* pound 
Of. Ste PRIVY COl'NT|L-SPfca.\L I.EWE K,R Am vl 

to—Application for-i.ichesin marinc. 

(1868) 3B LB 25(P C.). 

-—R,u#u 4-P'«H<t j, ,, 

\\h.te observing that the practice of the Hoard is not to 
Mile the reasons for such refuel, thti. l^hips Mated 
them in the circumstances of the particular can. \L >J 

Bu<km,u,) Shankar Ganesh Dahir .- snut- 
tarv of State for India in Covncii . 

, IMT (1922) 491. A 319 19C815- 
19 w T „ 31 “t. T 192 (P C.)-(1W2)P.C 351 
C L J 136 25 Bom L R 131 
,E °™ Wl N 343 69 1 C 367 L E 4 P C. 36 
18 L W. 69"(1923) M. W. N 528 44 M L J 32 
PRIZB 

Capture of Vessel. 

-- CwfJl/w of—C.uJltlvHi. 

In pnnclple it *oukl seem that capture tons*, in 
y mg the vessel captured to conform to the captor 1 , 
SL St"*?*" ONflM, even though 

£ !*\ y b ? ( 00 P*' ! 04 «* P"* »" Mention to •*,« 

w opportunity of ocape. should it prrenl ir^lf (| 2 |). 
w Snmnr.) PELLUORm. h ik maiiu 4 Hr Slum- 
, <1822)31 M LT. 117(P C) 

UirwflT 1 rr ~ H j " r ‘ W/; 

ytMUHrtkn rtf(M ,*ilth/.-B.'irJi*r 4.vuk* 
,'"*[!*! Chim Bfamhd wrtnim 

•"rf" MtiiuMiif. 

*>*«■ capMmt effected *|lh» Di*b 
i'<» b, boarding or other**, involve* the rtst.-rat.cn of 
'ne pn* quite another thing to say. that to board 
rjr ln ,he territorial limit* a price honedly brhereil to have 
, “P ,0f «l ouidde them must necessarily justify a claim 

(! J*® 1 *” b X neutral sovereign concerned ( 122 ). 
27 •'**»*"•) Pf.IJ.worm. !» Hr maltr, 4Ik Slum 
(1922) 31M.LT. 117 fP C,» 
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PRBMf^j 

Capture of Vessel—lev*/,/) 

tST ’ T' h *«*• 

S=s* 3 b 3?*5 

<1822) 31 MLT. 117 (PC) 
Claim of terrltoty 

"LIS? tr*L ZXL 

dotru^ of the pistiev 

<1922)31 H. L T. 117(P. 0.X 

-—o.-m. kf M imti f4-Ff.v, 

.-arer * **> «-*.!« ft 

subnet of tk proc« tiling. , n pn/e. cannot defeat the 

independent of ownership 

(I23^^(/W Smmm/r.) PELL WORM. /*Hr ms/Ur 4 

C«.ui „ p>,- Ia ,„„ n 0( 

- P'4’itiT—C>«Jitu*i. 

A premia to pay costsand expend cannot lie inferred 

from a «ugtt'<K«i made in the course of dinlonutir coires 

j Court fl23X f/W Stmmr.) P»LLWORM, /* H, m t!tr 

(1K2I3IMI.T. 117 (PC.) 

Ship. 

,wn »"l®i*itwed by the Admiralty 

1 M r ,on,hf ,m ”' ,,f '“' n f in C' w of 

undertaking to bring, the apprarvrl values into Court, a 

” fc r-* , ' awl «" l*rhalf of ,h r 
neutral *overei:n ought to lr treated not a* a claim fo, 

iktSTLi rri'h' r a ’^ m ^ ,k ^ i,,fifi in 

the .<d, irtKh rt tan hr rrtum* f)2S). (U,J 

Sm " a ") PFILWORU. 4 Hr Stumthf. 

'1922) 31 M. L.T. 117 (p.C ). 

loll- K *"1 u, *i *P-Anr»i*4 M/ w 4—ClaimaM 

C ’S2T' - '“£? >W l,U in specie, 

TWreM-Ahmg either in the rirti.*,* in the word* 

^ 0riw ' ko . K *® “ a "«« 'be vtmtention that 
S' JlSrSfiJ? h , T iUOfT - ,hf ^ value 


' -Sklmiwt* 4 mU-Wh* am^wh 

Yk. ' ^ W*#»W 4i la. 

mZSSrX ,he f: P ,urfd ^ 10 ,hc 

"Wt be judged by action or by alnention fmm anion ; it 
*P«I upon mere Mention, though proof of actual 
J™* 10 capture may lie evidence that art» in 
imht V ° P ,e * n, ‘ n 8 jn j ppc.'rance of Subu iv nui ueir 
“Poos and did not result in a cn,nple(fd capture. The 
necessary to eMaNish the fan of capture may take 
• 7 , 7 ®*- No particular formality is ne^ar) (I 2 l; 

hiuSH’ H?! hailiB 8 iwn «*• 

CCntl!?' , “"PpinR the engine* as ordered, ua* not 
led w . ,he fac1 04 , w 8 *W«i W tl* captured vessel, 
the rtl! ^a 4#c1, wb * cb appeared from the ei.drxt.that 
,hoir*i k >awl ' ,trf endeavouring to escape rather 
w that they were resisting or evading submission to 
/.,«*?** *m(l2l 2). f/W Sum*,.) PELLWlRU. 
ffe mnur tf Uf Slnmiiif. 

(1922) 31 M.L.T. 117 (P.C.X 
*Zt~I* r l lrm / ,r mliiJf—CtrrjiMe 4 

*“*< ani’^u ‘f''**'*" l * rJi **-* l t* / " l t "* e t'vated in all circumstances* if it «er^ ihe'SMn'hfllf 

QuJr/J^y' 11 t*™* *'*' /«• lost or Dot lost ; no, is there anvihing to Z,,k The S 

capta,^' f^. h " 0r "°* In W orcwMlaac**. a pna. duly of the Priee Com to require 'he return loin Marshal 
STorbrtSL ,h /r j Bilelimi '- bulCVrW A rttprivticmrslship, uhkl is Mill o^kr ihv 

7 7 acciden. or inadvertence accross the line Woee it may deoct it* rete« to the claimant Cr^^ ThJ 
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PRIZE—(CVtf/.) PRIZE PROCEEDINGS—(Cen/y.) 

Ship-rr. utd.) 1 a Turkish subject. About three years before tke war he y 

on!cr. giving leave to requisition. which tke Coort itself betD naturalised as a Persian subject, but be cceticoed to 
made, it .> also competent in such a ca* to revoke (128). ( a,t 7. oa « Constantinople as before. Input. 

(AW Sumner.) PELLWORU. /* /4.- wnffrr of lb Steam- nershrp with a Turkish subject he traded as a manager d 
<4 if. (1922) 31 M L- T. 117 (P. C.). *■»**■ co-ownership sometimes with Torb y 

- fa./Hiiihw of—Order fer-Sature and efeel ,/. he waV^’^ “ 

An order for requisition in ihdf. bo«m. b not a Hr S22?J?i2tf **1 

authorizes use and ring .p-that b. consmnplk*-Ut it lpd r "!?^i of the wa, bet.een Tirkry 

■too not make the thing requi.ti.med a object of sale ^ ^ 

(127). {bidSummer.) P1LI.WORU. /* lb matter of lb t, ' ^ h d 

« . . ,w “j 3,«u. :P . c.). 

- Return m specie imfoiiiM' default of. aft* l0 pj I0CUi . ||j s Turkish partners he left in Ccnstantiaxfe 

-Ibmafei iu ea-e of-.Uird ot -Profn.tr. H» nuteria] interests were there, because all his shb, 

When there hW \xn no intentional ■mhet w „ <e{K , he «* which was seized and another, were a 
affront «, the part of the rapb«s and tl . .4 thr the hands of the Turkish Government, and his gndatttp 

^ in q-rMne,. with.*! default.« the part olthocn therefore continued as before in Constantinople. He text 
(nntr<4of Iwi. Im« mad* h> r .cum re iftoe imp-^Ue. ducted himself to the fortunes 0 / the vessel in quota 
the payment of damage. to the.la.mant .«awh.4ly in- .hith he had bought in the previous August. Shensi 


appropriate remedy (124). (ZW Summer.) PELLWORU. lb sel at that time on passage eastwards, and reached 


/«lb mailerof lb Steam <kip. 


(1922) 31 M L. T. 117(P. C.). <ap»ain for tbe purpose of taking the formal steps Krt*z?T 
Sovereign claimant whose territorial waters have t» change her flag and to establish her as a Persia «*! 


ikmbay before he had been able to communkate titktk 


been violated by belligerent force. She reached Bombay flying the Turkith flag, under theca#- 

- Pouliou of. «MRd of a Turkish captain, with a Turkish crew; shebad 

Their IsmMiip have already staled in thr Dtvddorl no register on hoard, but in other respects shensto 
and the Valeria, ami neeil not no* repeat, what b the gene nvented as a Turkish ve«ei. He accordingly ■«* 
ral position of a MAmign claimant, who* territorial water. lh®bay himself foe the purpose of trying to termini* » 
have been violated by a Ullij rent force (I2JX (/WI •' Bomluy. for (be authorities insisted that befottk 
Pi l I.WOKVI. lu tb matter at tb Steamiiif. change of ownership could be recognised the register m 
(1922* 31 M L T 117 (P. C.) P' od '» r *d and pat into regular order. His intend* 

‘ fuew^'d the vessel to Bosia. „ 

PRIZE COURT. | n p,;* p , ocwdi „ p for ,|* condemnation of the v* 

- Comfaef 1 /*»;/» and ur,rMe—lhu hr?. of—Qmei vewel. b/J that the appellant had retained op to lh* tume 

turn , 11 l—General ..mJu.i .•/ uar—CmuJ.rati.m annmg wkn the war broke out a commercial Turkish dcpta M * 
out >•t—Ketereu «v to—Permiuih/ity. the Imrdett of proof was upon him to show that that <fc» 

In a matter, which tun.s •« the nbfigaifon of a single cil had l«een altered, and that every act of appellant * oe 
and several*? i»ni|MCt. th. (mill mu*t inquire whether that time was .flosisjfnt with the intention to 
very compai t h.is Uen .Us liaigrd, ami ou-he not to lit cial domicil at Constantinople, and was inaosh*" 1 
guilkd by iH«siderjli< ii. jibing only .«• of the general any intention to divest him'elf of it. (Ltrd Sum ? 
condw t of war (270). f/.W Smmu r.) Iti. qtur, 11 C, h K ar c I»NI7. (1922) 46 B 857 - 26 Botn L B. 1»' 
tb matter of lb Steamibfu 70 L C. 156 * A. L B 1922 P. 0- 

(1922 ! 31M L.T. 260 (P.C.). * 

- Puuetian fereid-Gemrol emrduet rf- - tbma t e,-Claim te, a, alternatin'* 

CeuionbR tf—Matter e,aninf kfrre Court—ftetermima- ' iiiAU - . . H ^ 

time a/. A dairo for damages in prize proceeding, car. * ^ 

It is not the function of a Couii of win- as surh tnh » m aRernative to a claim for the release ol U* ' i 


It is not the function of a Court of prize, as v*ch. lob* aRernative to a claim for the release w 
a censor of the general conduct of a belligerent, apart <***to*\j with her condemnation 
from hbdealinjp in the partknl.r matter which come SOCRAHS ARVCHIDES r. SECRETARY J 
bcfoie the Court, or to sanction disregard of win obfiga- »*»*• 

lions by oik IdBgerent. beam it rtprc-hemb the whole , w _^ E. T. tP. C ) 81 27 C- 

Irehaviwr of the other. Reprisals afford a legitimate mode * 1923 ^ M.W.N. 846=25 Bom. L. R. 116- - jjj. 

of challenging ami restraining mbcondmi. to wbkh. when A ‘ L * ‘ 


Confined within recognised limits and emhndiol in due ppnRATF 
firm a Court of Prize b bound to give effect (270). (I*rd 
Summer.) Bl.ON I »E. ETC.. Iu tb matter at tb St.amiiipi. A PPUCATI 
(1922)31 M. L. T. 260 (P. C.). Deed-Po 


PRIZE PROCEEDINGS. 

- Commercial Jamieil iu euemj country — Ommer 

Ravi"?, "P to ere of war—Alteration tf—Proof of— Onus 
of—Quantum. 

The appellant was the owner of a steamship which was 
seized in Bombay harbour, shortly after the declaration of 
war between Great Britain and Turkey, on the ground that 
at the time of her seizure the appellant, her owner, was an 
enemy of the Crown. 

The appellant was by race a Greek. He was a member of 
the orthodox Greek Church, but was born in Constantinople 


APPLICATION FOR. 

Deed-Poll ok even date with will-t* 
or. 

GRANT0F - OrtU* 

Letters of administration with 1 

Obtaining ok. after suit but befor* 
Refusal of-Grounds. 

Revocation or. 

Testamentary jurisdiction. 


Application for. 

ADOPTION RECITED IN WILL—FaCI®I 0t 
SION AS TO. 

Citation-Service of-MjnoRi 


I 
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PROBATE—(Cw/rf.) 

Application for-(CW.) 

UF w,u - v "nn»«r-cd»i,t lu . 

E S™r F " U '- C * wcnv 

E “° F *"-*■— ««DUt IMLUrMt • * IVIK. 

cion as to-caveator* ru.» *#. 

Genuineness of will-duimon 

“JJJJj* INTERESTS AFFECTED BY Will—|'k* «>. 
DURE PROPER IN CASE OF. 

* PARTIES TO. 

Reversioner—Relationship of—Decision \> m. 

ADOPTION RECITED IN W|LL-FACHIM .4 -l, t , ,sm N 
AS TO. 

—— P'tp'itty-CemliiitH, 

•h d 10 ,f * *** ,4 V">' uk ,,f J 

Midi railed the fxt that the testator hod ^ /• 

^dnudepwvi^onthc (oofingtlu. 

2,3 £T* ** C w *m » Cm be. 

JWJjJ* 1 ratal milealkp.: .,11 
Slf H ««. wl 'hat ii mux h h 

imed (rom MKh hhc recital, ifei tbc a*pd id 

^ , * 1 - Thc *?»<» a««*.pe«J to lute ike quest*.. 
55,*5 EF & lhc <l u ***« »10 Ik iM ^fti. 

S32 " hKh, i ouW «* «W«I »'"* a 

Suss «*»* 

K-"—'H** 1 * Impart «|pr., 

PoSr?“Z P ""° an ^ ■* **"* Wok 

M Loan. Further, a finding either for or agaimt tk 
« propounded w* - genuine .ill or a fak italic*. The 

SSSJSfJ ^ 4 c " n 6 ,i * h,| y if.inMKha proimJdij.it 

SSPSrt** 0 * be preeluded from qoeJio.i.jO* 

'Mini, if" 4*" DULHIN Genda Kunwar 
►•MARNaNDAN PRASAD SlNCM. 

(Wl®) 20 c. W. N. 617.(1918) 1 M W. N. 358- 

4 «• W. 214*331. C 790 - 30 M L. J. 624 (631; 

Citation-Service of-Minor. 

of—Stnia m-Sutumr *(. 

J “ VPBatico for probate of a mil. the citation 

Uk , J* 1 * Properly and eAcctirely *rsed. that Kto 

Of nv»v H ,Vd i “ 10 pte 10 "* P "** 1 in,rm *' arr - 
•^y be, adversely affected an opportunity either to^» 

£jV Be grant of probate or to require the win to be proved 
praence. 

nfj ™' 00 ,he «•*««. 'hat even if some kind of forma- 
•a. ,hr0Q * h °" ,hf occaion when service 0 f not tee 

3 10 have been effected on the guardian of the appli- 
lor revocation of (be probate, it waj nol such as would 
Jr®*» guardian an opportunity either to opp*ctbe 
JLI” or to require the wiU to be proved in her 
and that in the peculiar circumstances of the ease 
«"W, if any, was of no greater effect in law than per- 
Ut d„ Ceon an ‘nf»nt of tender year?. (UrJ Si ml,.) 

T^ NUI K0ER *• Mt. Keuwati KOLR. 
f 1 ; 27 ) 661-A. 18=7 Pat 221-5 0. W. N- 96- 
DP t ■ £ <0? * W-470.LJ.171-1071C. 14- 
llfayjS 7 ! 3 * 0. W. N. 402 - 30 Bon. L B 227 - 
“• W - H- 282 - 26 A. L. J. 385 = 27 L- W. 782-• 
n ._ A. L B. 1928 P. C. 2=64 M. L J. 281. 
uw °smoNs op wli-Vaudity OF-CONSIDERA- 

tion of. 

In Ja!‘ ditUon ' 

tv n«S? ^bigs the court has not to decide -tether 
**** ^d power under (be law by which he is 
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PROBATE—{(W) 

Application foMcW/) 
nmmuiisor »ni.-VAi„. m w -coksii*r. 

ATHUt llf-ft Wy.) , , K 

*£?* lv ^ '* •*» «kUr .Mate. Th„ j. 4 QW ^ ion 
^HjheepKst Map-aiN). 

V:.;: ,si 1:11 *n.Kui 

, ‘ Mk MAWk «- '1923133M. L T 437 (P C. 1 . 

t'Ul'IlOX U» WILL-CAPACITY AS 10-UN US OF 
lltUCiF OF. 

— J , ‘ i,, - U ^« l •« bate letn 

««wted by a Axr-mlpn^ wa» genuine o, . forficry. 

Rich i,ted by 

1.4 TV it ^ *?-"*• ttfc " a PP«i-«l n«u. 

1 . 4 . The .wimv -akd ,h 4 t ,V rkteanil neU, 
Mexuttd any will, and that the nil t u< 1 M jn(kd -a* fnti 

prove Hut the Wed wa» in .u«h a Mate of mental and 

K n t T \ “! nuk< ' 4 " i, ‘ 0,1 ,hc <!•"* 

wUw hr U*. allrRitl to hate dom- »o. 

I Nr Wdl«» wac fthk-h nv< .«!) compiiul with all rcioi. 
wlouf fcumafMy.bu. which Hvmed to k in al ro^u 

-*. 4 uUc N R> pro'll, and vji h a» might naturally be 
vs^kd lobe Mudc.haung regardloIheikteasulV ci,. 

^ < r l> ?***'■ Thc »"’«-f the -ill. 

whoAeUifdihatheMwit MgiKd Ly ihe *l«va«cil. and 
!k oibii w,ir«ve. H 4 i «,4 whom wire.according to 
ihe c>i<kn <. (xpru»ly»alleel hi tone itUrtutcd. agreed 
in the nutcrial fao> to whnh they *pok„ and there wav 
Kali) nothing m their tiidane wh„h could Justify or »up. 
port the mltiewct that there wa» any want of capacity on 
tk part of ike tfwuwd. menial or physical, (o underMand 
and execute thew.ll. TV, romurred in their account of 
Ik serious nature of tk iRnc* of I he ikveased. and i n do¬ 
oming him m king m a weak .ondition, Inrt they did not 
support tk defence that tk deceased was not aUc fully , 0 
understand the act he .as prrfornung; and they concuircd 
in saysng tVt k sat up ui hH kd. whkh «*s on tk floor. 

IkS'.kttoc-^t P*”' lhkfc fcCTt P' 0 ^ “l». a "'l 

UHJ, that it was clear that with that testimony, and km 
ping m uew the fact that Mfcing could k said against the 
reasonable nature of tk provisions of the will (whkh was 
always a material ckmcnt in such questions, from its kar- 
mgern tk probaUlitie> of tk ca K ). it would require a strong 
case iu defence to lead to rk rrvalt erf holding that the will 
bad ken forged (|3V). (.1//. AAW.) BAMA S00NDARI 
UEBl:. TaRc bwNDARl DEM. (1891) 181 A. 132- 
19 C. 65(74)=6Sar. 66 . 

-In an application foe prolate of a will, tk burden is 

on tk applicant of proving tk testamentary capacity of the 
aBrgedtesiator(H7). (ZW Afciwfifor.) RASH Mo- 
HIM DASI f. UNESH CHUNHER WswaS. 

(1898) 251. A. 109-25 C. 824(833)- 
2C. W. N. 321-7 8 ar. 298. 

-Where, on an applicaiion for probate of a will, and 

a codicil, purporting to have ken executed by a deceased 
persoo. an Vue is raiwd a* to whetkr the testator was of 
wmd disposing mind when k executed tk will and the 
codicil, the «Nsb admittedly on the plaintiff, who pro¬ 
pounds tk will and codicil, to make good the affirmative in 
each case. {L~d CMiat.) SHUKMUCAROYA MUDALIAR 
r. Manuka Mudauar. (1909) 361. A. 185 (1B0)- 
32 M. 409 '408)* 6 M. L. T. 304 - 10 C. L. J. 276- 

II Bob L B 1206 = 31. C. 799-19 M L. J. 610. 
-A person who applies for a grant of probate of a will 

, must mtablish tk mental capacity of the testator, that he 
I understood the disposition* of the will, and that it wa* duly 
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PROBATE—| PROBATE Could.) 

Application for—<tv*4) Application tn-iCmUd.) 

LxL.:uioNn» viLb-oncnv vsio—uNtso» GBramnsor will-decision tfiMOrt) 

I'rooK I doubt that I be >oit b an attempt to evade or annul the 

I,, him as his »,l|(h»). (AVr JU ^«iioQin thCcaamentan'suit, and nothing more (97). 

uankui Hihaki Maui skim tit M viangisi DaSi. (Sir 
f 1919) 24 C. W. N. 626. 

-In an appTica'ioii in pr.Jiatv o£ a will the»m« of I 

otaUi'liiiiR c-pacil) liexfl the !*«*<*«' 


(4441 (.1//. 


Ameer Ah ) M'/IIBAl IIOKMUSJEE KANCAjAUSUJKE 

Hurmusiee Kanca. (1923) 19 L. W. 437- 

22 A L J 98-A I E 1924 P- C-28= 

(1914) M W N. 173 - 34M.LT. 4- 

26 Bom L. R. 579 - 29 C W N. 45 - 80 LC. 77 
5LB P C. 165. 

• -h"gh*k /•»*•— /V.Arfi grunted I,*tgngf ku! *e!j 
in emu a 1,'im—MU. k v-Unu< in <t» *1 . 

Under the tnjili'h law those whu projwuwd a will mevi 
show that the will of nliivh probalc it smght b the will of 
the lotator, and that the testator wa> a per*on o5 testameo- 
tary capacity . In mdinary cases il there is no sugpsticei to 
the contrary any man who is show to have executed a will 
inordinary lormwillbe presumed to have ie»tan*nUiy 
capacity, but the moment the capacity b called in qoe 
then at once the onu* lie* on those prcf^unding the will to 
affirm positively the testamentary capacity. Moreover if a 
will is only proved in common and not in solemn form, the 
same rule applies even though the action i> to attack a pro¬ 
bate which hasUeti granted long ago (68). (Vmomng 
Dunedin.) WILLIAM ROBINS :-. NATIONAL TRUST CO.. 
LTD (1927) A. I. B 1927 P. C 66 

1011. C. 903 J 4 0. W. N. 463 
Execution ok will-undue influence or 

COERCION AS TO-CAVEATOR’S PLEA OK . 

- Onm m If. 

hi an application foi probate of a will if the caveator 
impugns the wiP, on the ground that it was obtained by the 
exercise of undue influence, excessive persuasion or moeal 
coercion, it lies upon him to establish that case (444X (Mr. 
Amur Ah.) MOTIBAI HORMUSJEE KaNCA r. JAMSET- 
jee IIorml'SJEk: Kanca. (1923) 19 L- W. 437- 
22A.L.J.98 A.I.B 1924P C-28- 
(1924) M W. N. 173-34 M. L T. 4- 

26 Bom L.R. 679 - 29 C. W. N- 45®801. C 77 = 

5 L R P C. 165. 

Genuineness us will-decision as to. 

-- Cm 11 exereiung dker than leilnmenUry itundie- 

lieu—fit, el on. 

Un an application for prolute of the will of a deceased 
person by A 1 , who was described therein as the kartaputra 
of the deceased. cavcaL' were lodge.! by. anxeigst others, 
the plaintiff* who claimed to be the reversionary heirs of 
the deceased entitled to \us estate after the death of hb 
widows. The District Judge, to whom the application was 
made, hekl that the plaintiffs had failed to prove their 
interest and that the will was proved, and granted piolute 
of the will to A’; and his decision was affirmed on appeal. 

In a suit mi I sequent ly intituled by the plaintiffs for a 
declaration that they were the next reversioneTs to the estate 
of the deceased in <*K of an intesUey after the death of 
the deceased’s widows, and that as such they ^plaintiffs) 
weie entitled to apply to the prolate court to get the probate 
granted to A’ revoked. ItU that the will of the deceased 
having been affirmed in a court exercising approbate pub- 
diction, the propriety of that decision could not in the 
circumstances of the case be impugned by a court exetebbg 
any other jurisdiction (97). 

It b not suggested that in this litigation the testamentary 
jurisdiction is, ot can be, invoked and jet there on be no 


Jeuim>.) SHEOPARSAN SINGH ;. RAM- 

N an dan Singh. (1916) 43 L A. 91=43 C. 694(7W)u 
20C- W. N. 738-23C. L.J.621 = 
14 A L J 466-18 Bom L R 397 - 20 M. LT.l- 
4916; 1M. W N. 419=3 L W. 544 = 331. C. 914“ 

31 M.LJ.77 

Minor's inilkesjs akkilted by will- 

procedure PROPER IN CASE OK. 

-/W of vill in "uhmn fern". 

Where a will of uhkh probate is sought affects the inte¬ 
rest* oi a minor the prudent course b for the propounder to 
tAc steps to have the will proved Per lain (id., in 
■ form) in the presence ol an independent guardian 
oi hum appointed for the minor, (lord Sink*.) MT. 
Kavanandi KOLR r. MT. Kauwaii Koer. 

(1927) 561. A. 18 -7 P. 221 =5 0. W. N. 86- 
I L T. 40 P. 19-47 C. L. J. 171 = 107 L C. 14- 
9 P. L. T. 97 - 32 C. W. N. 402-30 Bom. L B. 27- 
(1928; M. W. N. 281 = 26 A. L J. 386=27 LW. 782« 
A I- R. 1928 P C 2=64 M. L J. 281- 

PARTIES TO. 

- Perm Kiting AJminiUralorGeueral extiulor 

under trill in mid ten and undo Inking lo indemnify Aim if 


A Mahometan lady executed a will, by which she ap- 
.ented the Administrator-General of Bengal to be ba 
executor if he should be willing to aa. and if that o&« 
should decline to act >he appanted the respondent. That 
will purported to confirm certain transactions between the 
lady and the tespondent. her manager. especially a relose 
deed previously executed by her in his favour. 
AdmmutratorGencral. having been put in motion byt* 
rc'fwndent and acting under an indemnity from him apfhw 
to the High Court for prohate of the will. The grandchil¬ 
dren of the testator as heirs entered a caveat. Ultimately, 
however, probate was granted of the will. 

Pending the said probate proceedings the said grand- 
chiUren militated a suit against the respondent and it* 
Administrator General alleging that the release deed m w 
favour was obtained by the resident by misusing Ms pc^ 
tico of confidence with the lady and that it and the <**« 
transactions between him and the lady were invalid and in¬ 
effectual, and praying that he (the respondent) should £ 
declared a trustee lor the plaintiff* as regards the propers 
received by him from the lady. 

Queere whether the probate proceedings and the suit 
between the same parties within the meaning of S. D w 1 
P.C.of 1882(254-5). , tJ . 

The former proceedings were between the Admims« 
General, who propounded the will, and the grandch.ldr® « 
the testator, though it U true that the Adnum«« 
General was set in motion by the present respoodtt 
acted under his indemnity (254-5). (Sir Arlknr^ 
mU KURRATULAIN BAHADUR P. PEARA 

,1906) 321. A. 244 = 33 C. U6(126)=l C. L J- W 
9 C- W. N. 938 = 2 A. L. J- 768 = 7 BOB- L- R• 

8 Sar. 839=16M.LJ-S» 

REVERSIONER-RELATIONSHIP Ot-DEaiI0N AS TO. 

-Effect of. in civil suit between partio-Ari ^'^ 

if. See HINDU Law-Reversioner-Relation 

OF (I) LETTERS OF ADMIN,STRAllO* ^ ^ ^ 

AND (2) PROBATE PROCEEDINGS. „ f70 «i 

(1916)431. A. 91 (98-9)=4S0.691 (W 
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PBOBATE-(cW<f.) 

Deed -Poll of even date with will-Probate of. 

-Necessity -No incorporation by rtfeience. See Sir 

CESSION ACT OK 18b5. S. 5l—DEED— ftlLI. OF EVEN 
DATE WITH WILL (1905) 321. A. 142 (163)- 

'29 B 530(563-1’ 

Giant of. 

COMMON KOKH. 

Hindu and Mahomedan whin-cram in res* 
PICT OK. 

JUKISDICTIUN AS TO. 

LOCUS STANDI TO OPPOSE. 

Mahomedan will. 

POR1IONSOK WILL INTRODUCED "IIIIOUI KNOW* 
LEDGE AND APPROVAL OK UMAIOK. 

PURDANASHIN - WILL BY. conhhmim. prior 
TRANSACVIONS BY HER WITH her manager. 

Supreme Court-Hindu and Mahomedan wills 
Validity ok provisions ok will. 

Common korm. 

--Grant of probate m-Gunuineno* of -ill utt*ked 

after—Proof of will in case of-Quantum. jYv Hindi 

Law-Will -Execution of—Evidence ok-^uan 

AND. BTC. (1901) 31 C 914 (WO). 

-Probate granted in-Setting awde of-Apphvatioo 

for—Onus of proof in-Ontario law-Engli»h 

unction. AY/ Pkobate-KevoCationoe-appucaiius 
for—onus of proof in. (1927) 101 I c 903. 

v -Probate granted long before in-Act ion to attack— 

Opacity of testator in-Onw» of proof of-Eogl..h la«. 

Probate - application for-Exeiuion oi 
w ILL-CaPACITY as T0-ONUS 0» PROOF OI — End- 
USHLAW. (1927) 101 10 903 

■ —Seltmn f«m—Granti if frtStlt m—ha (Ink /r-> 
dlU ‘«H«n oi lif—Affhoihhly i* /"dit if. 

. Ibere has been some divergence of opinion in the courts 
“India as regards the her and procedure gusemmg cm* 
f* ,w ««<ion of probate, due in part to tire introduction 
•«o Indian practice of the difference in Engird L« U 
•*«n the grant of probate in comnscm form and probite in 
form. It is nor* than unprofitable u> consider 
f^w far. if at all. that distinction ha> been ifeuepnicd 
Wo Indian law. {Lori 67**4.) Mi. K amanaNDI KoiR 
"• Mt. KaLawati Koer. (1927 ) 55 1 A 18 

7 Pat. 221 -6 0. W. N- 96 fc I.L T 40 P 19- 
47C.LJ. 171-107 LC. 14-9P LI 97 
32 C. W.N 402 = 30 Boo L B 227- 
(1928) M. W. N 282 -- 26 A L J 385 - 
27 L. W. 782 -All 1928PC2- 
61 M I* J. 281 (286). 

Hindu and Mahomedan wills-Grant in 
respeci or. 

2 tf 1 # of — LuiuUn undo toli—Tit/f U fr,- 
ry tf, M by Virtu, ,f probate. 

rrcen an early date the Supreme Courts grunted pro 
■*** °f Hindu and Mahomedan wills. The practice 
Wed peatly from time to time, and it wa* never perhaps 
°7 satisfactorily determined upon what basi' the jurridk- 
g® 'W*. It was. however. estabfohcl thar mb pr- 
might issue. But the Supreme Courts never applied 
r* rale »* lo the necessity for probate to Hindu 

£ Mahomedan wilb > atlribteto »u«h pro 

* hen mn'ed *he English doctrine* as to the opera 
^°f probate. Under that system a Hindu or Maho 
Owner took no title to property merely a* **h by 
/^eoftheprobtte. In the case of Mahomedan execs- 
^••WtntJUe was created for the first time by the Pro- 


PROBATE-(tWy.) 

Grant o{-{C,*id.) 

Hindu and Mahomedan wills-Cham in 
Rkspeh o>-<tv-/y.) 

ImIc and AUmimrfratioi, Act <2>8). (Air ./,/*«, IVihot.) 
\1IRZA Kt RR till AIN IslHADl'R I'EtRA S tHEB. 

«1905;321. A. 244 33 C. 116(130)- 
1C LJ 591 9 C W.N. 938 - 2 A L J. 758- 
7 Boa LR-876 8 Sat. 839 15 M L. J. 336. 
JURISDICTION .IN IO. 

-/'./***» dmt.i/.d ./—/a/-//.A //*. 

Hu. 

According to English practice. probate may be grunted 
of the *iU of a per^i domiciled abroad upon preed that 
it n valid mil auuding to the l-u o| the domicil, and 
that there are a**ets within the yuiwliction. It is not 
necessary that it shomki be first proved in the courts of the 
domicil (IIV »). (L*d fako.) MlvaI'Ka (HE'JIY r. 
SUPRAMANIAN CHlIlt. (1916)431. A. 113" 

20CWN 833-(1916)l M W N 455- 
361 C 323-18BOE. L R. 912 

--/’./Mil J,minted ab,,vd—lt'i//i ef—Shdili i,t- 

tl,mott> Sufi,Mr Coot *1~~Ju,i>dhUtn «!, 

Nraion i o! the Stiaits Settlements Civil Procedure 
Oruimnct No. 3l of 1W7 provides that nheienoothei 
provnKB IS made ty the Cooe or any law in force for the 
time being tbc pioccuurv of the Supreme Court of Judi- 
value in England shall, as near as may be. be followed and 
adopred. There i‘ nothing in the ( ode or in any law in force 
b the Strait* Settlements precluding the Supreme Court 
of the Strait* Settlement* from giauting probate of the will 
of aper*cm wherever domiukd (I IV). (Lod fa,hr.) 
MUaPPaCHEMV SUPRAMANIAN CHilTY. 

(1916) 431A 113-20 C. W.N 833- 
(1916) 1M. W N 455 - 361. C.323- 
18 Bom. L. R. 642. 
Itxua MANDI 10 OPI-OSE 

-AlUching creditor of heir-Putchaser from him— 

Aar., land, of. Sit I'RUlAEE—KEVUUAIION UF- 
APPUCA1IOS loR-RlGHl OK. 

(1883) 10 I A. 80 (87)-10C. 19(27 8). 

MAHOMEDAN' WILL 

-tceewtof node:—I'odlKCi and right of-Probatcof 

will—**rant of. under Probate and Administration Act- 
Eflcct. Are EXEIUTOR-MaHOMEDAN WIU^-EXE- 
ClIOR UNDER-PUMIION AND RIOHISOK. 

(1905) 321A 244 (256 7)* 33 0-116(128 9). 

-Eiccutor under — Title lo property of—Probate 

before and after Probate and Administration Act-Efleet 

of. Stt Execuok-Mahomedan will—Executor 
under—Title to pkureri v ok. 

(1905) 32 LA. 244 ( 258)^ 33 C. 116 (130). 
——Crant of probate in ie*pect of—Effect of- Eaecu- 
tor under mill—Title to prefer!) of. not by virtue of pro 
to, so Pkobaie-Grant o» -Hindu and. etc. 

(1905) 32 LA. 244(258)- 33 C. 116(130). 

-Probate of—Eflect — Two third* of estate r*A div 

pw»al4eb) testator umkr Mahomedan law-Hdrs'claim to 
- MainuinaU6t)“t'tcfpel. Sit MAHOMEDAN LaW— 
W|Ll^-PRORAl t OF—EFFECT. 

(1905) 321 A. 244 (258 9)-33 C. 116(1301). 

PORTIONN OE WIIJ. INTRODUCED WITHOUT 
KNOW I.LIRiE AND APPROVAL OE TEST ATOR. 

- Ex,turn from fr«iaU,f 

The qoesrioe was whether certain part* of the will of a 
Hindu testator had been properl, excluded from the pro 
bate of the wiD. nt« ‘w 1 Emitted tbc whole will to 
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PROBATE- C 
Giant oWl'W.) 

"IIJ.iSiwMKJrri* without know- 

Ht«;» \M» \ITK‘*V\l.n» lFSIATUR-fOwtf.) 
| N ,ihk(c, Ih« 1 <«i appeal the High Omit varied hi* order by 
dilating that the |xi"aj^ 

|k 4I «rXcvutc«l "•» tlx 


in question referring in 1 deed- 
•La Iiy the toUlof. ttl 1" the 


*hi> prepaid the will and 

ml trustee «4 it. ** 


*jn» 

remuneration »•< the '•rfi-if 
W4« -in executor 

omitted. 

//,/./ that. «• on Ihr cUiWik. it appeared Ik* H* 
totatnr wa» 4*4iv lh.it the |U"ige*1*lwk<l I f) th* ap|*al 
unlit from the |*olMtc formed indium*":, tfetj 

mu*t betaken to havecxjMi'.'ed hi* mind and intention 
and that the appeal «wt »a* wrung ineuluding them 
from the Hull (l.3S). (Lrd lh:.j) BU USUABAl 

HHir.wtMivs V\iJI. 11905)321.A. 142 

' 29 B 530'562; 9C.WN 769 7 Born LR 854- 
3ALJ 68 8Sar 813 15MLJ271. 

-WIm. it i* found lh.it. in 4 will otherwise validly 

«v. iiiul. j part w.i> iiitunl'i without the krwwkilgc and 
.ippi»ral of the Irdalor. ptolwtr will I* granted oi all 
tin iwAhiinv in ibe will except the pan jo iwndweed. 
f.V/r /Mmtlff .W.'-l.) MUM.VTI S.\tttT KfM.Utl 
Itll'l I*. K M S.VKIII I hwd BAHADUR. 

(19-281561 A 62 8 Pat 382 33C W N 374~ 

1929 M W N. 119 1131C 471 -27 A LJ. 137 
29L W.370 - 31 Bon L. R 270 10P LT 1- 
A.I.R. 1929PC 45 - 86 ML J. 130(139 40 

I'ukpanashin—Will or. confirming prior 

TRANSACTIONS BV HLK WITH MIR U INAGER. 

- Grant ,>/ fratal/ a/.m 'ft/ *t ft**** b 

k<m-bgut ef-Validity d friar lraumtia*i railed 1 * 
Mil-Grant if (Melnik* ai .V. 

A Mahomedan lady executed a mill by *h.,h *hr 
appointed the AttainrilMtw-General of Bengal to be her 
exevutur. Ily the will she purported to confirm gift> of 
property made by her to the ropurnknl. her manager, iron 
time to time and a release deal previously executed by her 
in his favour icfinqubhing all her tbi» to the same. The 
Admini'trj’or fkneral. Having been pal in motion by the 
respondent and ailing under an indemnity from him. ap- 
pliol to the High Court for probate of the will The 
grandchildren of the telator as heir' entered a ia»eat 
Ultimately, however, probate wa« granted of the will. 

Pending the sakl probate proceeding* the said grand 
children instituted a >uit against the Adninistratoe General 
and the re'puodont alleging that the gifts and the release 
deed were obtained by the respondent from the ladj l if 
misusing hi* position of confidence with her ami were in 
rffeitual and invalid, and praying that tie respondent 
should be compelled to account for the property whkh had 
thus come into his hands, and should be declared to be a 
trustee for the plaintiff' 

It was contended before ths.it Lordship* for the grand¬ 
children that assuming, as the High Court thought, the 
effect of the decision in the probate proceedings was that 
the lady thoroughly underwood the pupa* and effect of 
her will, that it was her vefuntary act. that she was of full 
testamentary capacity to make the will and that in that mill 
she confirmed the release, the issues in the suit were not the 
same, because in the suit, in order to validate the confiraa 
lion by the will of the release and cither transactions, it was 
necessary to show net only that the testatrix knew and 
intended what she purported to do by her will, but also 
knew what her actual rights were in respect to that release 
and those transactions, and knew them to be invalid and 
not binding on her—a matter whkh it was said did not 
and could not arise in the probate proceedings. 


PROBATE— 

Grant ol-iCmtd.) 

Purhanashin—Will or. confirming prior 

TRANSACTIONS BV HER WITH HER MANAGER- 

ic-td.) 

Their lamKhip* olbcmd that that contention seemed 
to iRscal a serious difficulty in the way of the respondent 
(255). Artknr Il’iliM.) MlKZA KURRATULAIN 
Bah spur.-. PearaSaheb. 

(1905)321 A. 244 33C. 116(126-7)- 
1C. L J 594 - 9 C W.N. 938 - 2 A. L. J. 768= 
7 Bom LR 876 = 8 Sar. 839 -15 ML J. 336. 
supreme Cuun—H indu and Mahomidan wills. 

-Probate ol-CraiH of- Effect- See PROBATE- 

Grant of—Hindu and Mahomidan wills. 
Validity of provisions of will 

-— Flu! tm. .... 

The probate gim no efficacy to the provisions ot the 
will; it ri merely proof of the content* (42). U»rd Buikma;. 
Ur.) KHAR SIM TlK r. CHUAH HOOI GNOH NEOH. 
(1921)49 I A 37 - 30 M L T. 160 - 26 C. W. N. 495- 
25 Boo L. B. 121- A- L B. 1922 P. C. 212, 
Letters of Administration with will annexed. 

-Grant of. by competent Court within province- 

Sulwcwuent bmitatiui of grant by High Court-Validity of 
- Etfevt of. Su SUCCESSION ACT OF 1865. SJ. H7.3. 

(1910) 21 M L J. 116- 

Obtaining of. after suit but before decree. 

—Suflkieaiy of. SUCCESSION ACT OF Ijtt. & 

187. (1910) 381. A. 7 - 38 0.327(33! 5). 

Befusa! of-Gionnds. 

- M.nUl lafaiitj—Akunit d, r/fniritf. 

Want of the ncjuiMte mental capacity in the alleged tes¬ 
tator would form a dear ground lor refusing probate 0 
h.* alleged Will (HI). (Mr. Stand.) BAMA SOONDARI 
i»bi r. TARA Soondari Debt (1891) 181. A. 

19 C. 65 ( 76 )-6 Bar-66 


Revocation of. 

Law and Procedure governing cases of. 

-Opinion as to-Dimgeme of-Commoo and solemn 

forms-Grant of probate in-English law ditfindioo *» •» 
—Driergence l»ed on. 1 ‘ROBAU-GraM OF 
COMMON FORM-SOLEMN FORM. (W27) 65L/L 

onus of proof in. 

—CiUhM «f fartus-Munti if~F*Pn *! 61 " 

fCtr+alim laud ... 

Proceeding* were instituted unde. S, 50 NH 
„d Administration Act for.evocation ^thept^, 
a win on two grounds principally, n:.. G) ,h * , 

were not property served on the petitioner ( l ^ al “ . J, 
to) or cm her mother (her guardian at 
grant of probate) Wore the grant of the 
that the .iB was a forgery. The issues 
were (1) was no citation served upon the piaafrtif W , 
the .til propounded by the defendant l« 

H<H, if those issues were tned separate y. and ^ 
tiff succeeded on the 6r« issue, that m HmI f £ 

nt for revoking the probate ; but it *oM sdlje ^ 
to the defendant to prove the will. and. if she suc^* 
probate w«*W stand. If. on the other hand. 
failed c® the first issue, that would ^ 

proceeding to prove her second ground, **-•>*»• 
was forged, and the probate would stand 
to tbe result. The qucMk* of onus of proof «S tbotiote, 
peat importance in this case. ■ , •. 

HHd further that, when the first issue was foot 
favmr of the O^intifl. tbt OOUS Of DIOviog tbe S««OC 
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PROBATE—(CWJ.) 

Be?ocatlOD of— {Conti.) 

Onus of proof in-(cw./.) 

rir. that the will was genuine was on the defrmhnt. (JstJ 
Sink.) MUSAMAT K.AMANANDI KOER Ml \|MAT 
KALAWATI KOER. (1927) 551 A 18- 7 Pat 221 
5 O.W.N. 96 = IJi.T. 40 Pat 19 17 C L J 171 
1071.C. 11=9 Pat L T. 97 ~ 32 C-W N 102 
30 Bom. L B. 227 «1928 M. W. N. 282 
26AL.J. 385=27 L.W. 782 -A IR 1928 PC 2= 

W M LJ. 281. 

- Cournot form—Grjut of fr,<ftu iH—Omor,.- /a:.— 

En[litk la»-Diaimlim. 

The appellate Court has held that once pilule was 
granted, though only in common form, the urn*. wa> w. 
him whoscwghttoiet it aside, therein differing from ik 
English law. (V,itmu D**<4in.) William Robins -. 
National Trust to.. Ltd. (1927) 10 . W N 163 - 
1011. C.903- A. I. B. 1927 P C 66-69) 

- Pam oh tthou MuIf fr.+jle U'U Atoi»d-A*fli 

«Um hated oh fro*/ bf—failure to fnti frond-ft* M 
/furll Idiot k r him—Elfeet. 

The appellant, the sole heiress of a deceased Hindu.; 
applied through her attorney for probate of a will emewted 
ly the deceased. A vahalatnama was executed I if kr in 
•kch she recited the will and gave authority to a certain 
Person to appear for her in prolate prccetding. and manage 
•he property. Probate was granted ami the nil haring been 
Proved, was acted on for some years. 

At the captation of that period, appellant applied for 
•he revocation of probate 00 the ground that the will wa. 
wgedand so were the other documents. The Comte 
«lo* found against the case set up by her and rejected her 
Ktf'iation for revocation of probate. On appeal, held I* 
•tor Lordships that there was no ground for disturUng the 
fragment of the High Court. 

After four years, after having admitted the geo.inenev. 
«the document and after having tahrn advantage 0 / it. 
to comes forward with a tissue of falsehoods. S> 
* their Lordships can see. she comes without anything 
ton a mere suggestion of fraud, and she asks that 
tot question ma, Ire tried, (lord M -tH" ) KABUI 
“acha Kumar r«. Babm Sukaj Kala Kumar. 

(1912) 17 I. C. 763. 


PBOBATE—(C«r<(.) 

Bevoatioo of-fLW.) 

Will suikeouent not furthcoming-Kevoca. 
nos rv-{< v-*y.) 

drew I La the will w hit h is not forthcoming differed from 
the earbn will, if it unr.oT I*'!h<wii in what the difference 
vaadsi„!. The Uinkti of p.W lio upon the |«cr»oii who 
cbalkisgo tk wiB that is in exKlcncc. These propositions 
•ire f-umVd on reason am! good'em* and must tbeiefotc be 
teganksl -• of general ayipk*liou (878). (Lid M,tough 
f.H.) Nawar n\iiib Mimr. Mussumat Umeda Kha- 
mm. < 1892; 191 a. 83-19 C. Ill (150)= 

C Sar. 190. 

-The rjuotron was wkcthci a will of lh«) was revok¬ 
ed by a .ill cade bj .V in 187b. 

The alleged wih of 1876 was riot forthcoming. All that 
was known a lout it was to be fwmd in a letter addressed 
by M to the Commissioner of Lucknow, and dated the 6th 
of Ihxembct. 1876. In that letter. .1/ eaprsssed herself as 
fJkiws. " I kanily desrrt that, with your permission and 
tonxnt.a mill to which I have appointed my grandson S 
my c»ev..to! •* formally and with certain conditions exe¬ 
cuted and ratikd. so that in accordance therewith my estate 
may U managed after my death, in future, with the excep 
tiow of the arrangement ccmiKilcd with the distribution (of 
stipend.) among my dependents and the establishment ofa 
charitable institution f<* the Uni fit <>f ik puUic in general, 
the management -r.d admini-tialM* of which arc n<* 
po-siUe witkmt Ike aid of Government." A little further on 
»kc said." a copy of the will b also forwarded for your 
insptvtiem." And the letter concluded with the sentence: "In 
short, this last will ami testament of mine, being completed 
and properly eiecuted, shall after the Government shall have 
accorded its sanction thereto be deposited with the Govern- 


Right of. 

T- AUithine ereditor of teitotor’, ketr-PureUta 

htir—Rifht t f 

Assuming that a purchaser from the heir can oppot tk 
pm of a p,ol»te of a will of the propositus « apply to 
Jg " their Lordships entertain grave doubts 

■kther an attaching creditor can do so. at lea-t in a case 
Jmckunot founded on the ground that the prolute has 
to" obtained in fraud of creditors (87). (Sir Rtekard 
}£“•) Rajah nilmoni Sincii i>eo Bahadur :■ 
^NANATH MOOKERJF.E. (1883) 101 A. 80* 

10 0.19127-8) = 13 0 L B 314 - 4 Sar. 119. 

^^-Declaration of-Suit for-MainUinaUlily-CooteM 

J*.tv<iff-P,oba.e oramed after. Sa HINDU Lt»- 
•viTUtsioNER —will of last male owner. 

(1918) 431. A. 91 (97 8)=13 C. 691 (701 5)* 

W 'Ll SUBSEQUENT NOT FORTHCOMING-REVOCATION 
BY. 

required in eau of. 

l ®“ y U not to be treated * revoked. 

~to wholly or partially, by a will which is not forthcoming 
t^to'peovoi by clear and satisfactory evidence that 
j^.^ w,U t Co m»ined either words of revoation or di» 
SJfS'.l 0 inco “fatent with the dispositions of the earBer 
the two cannot mad together. It U net enough to 


No copy oe draft of the will referred to in the letter was 
produced. The Government declined to have any thing to 
do with the nutter. .1/ was recommended to deposit her 
nil with the Registrar under the Registration Act, but that 
advice was not followed. 

HeU. upon the relevant materials available for considers- 
l mi. the proper and necevary conclusion of law was that 
the will of 1W) was ncA revoked (87). 

Considering the terms of the letter of the 6th of Decem¬ 
ber. 1*76. it is b) do means ckar that the will referred to 
in it was evw eiecuted. The txpu'sions in the Idler are no 
doubt ccmsistcnt with the tie* that the will was executed 
befoie application was made to the Commissi oner, but they 
are mt incussMcnt with tk view that the will was not 
execueed at the date of the kttet. and that it was not inten¬ 
ded to be executed until after tk Commissioner's consent 
bad been obtained. Then- is nothing (0 show in what res¬ 
pects the alleged miC of 1876 differed from tk will of 1860. 
Nor. indexd. is it po^We to determine whether the refer- 
ence to “ the arrangement connected with the distribution 
of stipends" and "tk establishment of an institution"points 
to disposition' which arc fumd in the will of 1M0 and with 
which the testatrix did not pcqwse to interfete, or to new 
and pethap> difltrrnt di^osithms contained in the alleged 
will 0 1 1876 (87). (Ixrd .1 htntghto.) N’AWAB SaHIB 
MlIZA r- MUSSAMMAT UMEDA KHANUM. 

(1892) 191 A 83=19 C. Ml (M8 9)=6 8ar. 190. 

TestuueaUry Jurisdiction. 

- Sa Jurisdiction—Testamentary jurisdic¬ 
tion. 


PROBATE AND ADMINISTRATION ACT V OF 
1881. 




(M B. AD other Case* will bu found Collected updei 
Probate.) ^ 
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PROBATE AND ADMINISTRATION ACT V OF 

-la* tax** ^ 

SUCCESSION AH «>» 1%5-UW tXACTtD BY-E.XC- 
I, M , |. A W. (1927j 551A 18-7 Pat. 221. 

- r.rt*U h- , ... 

'IV A.I applio «" •» ■l**" ,bc ,n ‘ lwn 

Aci of 1*0 d/l no* wfcwl. that •' t» “J. 
Hindus Mahmwlan* and W &r*tb,r 

IIVv*.i MIKA KurkvUI.ain BAHAWJK r. PEARA 
S»HIB. 0906 ) 321. A 211*-33 C- 116*129:- 
1C L J 594=9 C W N 938 - 2 A L J 758- 
7 Bom. L. B 876 - 8 Sar 839 ^15 M. L J 336 

- PrAiU-SttlimU r<UltH t U-\Yko<l’*m tabu. 

The *Ctioo> relating to probate in the Prolate and 
Admiithtraiion Act are '-latantially taken from the coriev 
porvlinc '«rlion»in the Soecevion Act (257). (Sir Arthur 
intm .) Mika Kurratveais Bahadur r. Pe»ra 
SMikB. (1905)321 A 2H-33C 116(129)- 

1C L J 591=9 C. W N.938 - 2 A L J 758 - 
7 Bom L B 876 8 Sar 839 15 M L J 336. 
- PrmtJnrt Alt it*• 

The Prolate ami AdminiMration Act of 1881 it mainly 
a Procedure Act (256). (Sir Arthur Writ *».) RAM BHAG- 
WAN KUAR JOGENDRA CHANDRA BOSE. 

(1903)301. A 219-31C. U(32)-7 C W N 895- 
81 P R 1903 * 135 P. L. B 1903 -13 M L J. 381 

-S. 2—Hindu—Meaning of. HINDU. 

-3. 1—Executor-Conveyance after e>tate wound cp 

-Power of—Neglect to transfer >harr> to legatm-Effect. 
Stt Executor—Conveyance By-Winding up or 
LSI ATE. (1927) 511. A 2761286) • 6 B 127 

-S 50—ReroUticai of prolate. Sit I’ROBATI- 

Revocation ok. 

-S 60. III. Ib>—Citation of putic*-Netvic* of- 

SuBicieiKy of—Guardian of minor -hen kr on. Stt TRO- 
B VIE-APPLICATION KOK—CITATION. 

(1927)661. A. 18-7 Pat 221. 

-S 90-Ptrmilim I* nil umt<r—Grnwt It+imimr- 

tnfir ct, ffnJinf mil in tmfiU* C*rt ftr aimtnnir*- 
hut ,<f frtfirtj UtUi in him-Jnritiitiit*. 

The District Ctrart of Amefkvt granted h«et» of ad 
minWration under the Proba«c.and AdminNiaiion .let to .V 
to administer the estate of hi% ckeeu'ed father, ami property 
of the deceased became vested in .V as *v h adminNralur. 
Subsequently an administration suit was inrtiiuted again# 
. .1/ by the wife of the deceased in the Chief Court of Lnwrr 

Ikirma for the admini'tralion l»y the twit of the estate 
which wa> in the hamh of .1/. In that suit a preliminary 
device was passed directing that certain accounts should be 
taken and certain enquiries made, and that the suit shrmld 
stand adjourned for making a final decree until the x ounts 
and inquiries had been taken and made. No receiver was. 
however, appointed, nor was an inpuKtion issued to .V not 
to continue to act as an administratoc under his appoint- 
mint a* an administrator by the District Court of Anthers. 
Subsequent to the preliminary decree in the suit in the Chief 
Court, the District Court of Amherst granted, undo S. 90 
of the Probate and Administration Act. 1881. a> amended 
by Act VI of 1889, permission to -l/to sell preperty rated 
in him as administrator, and in pursuance of that permis 
sion, .1/ entered into a contract foe the sale of the suit 
property. 

Qtuurf. as to the validity of the permission to sell granted 
by the District Court, and as to the power of .Vto sefl the 
property without having obtained the previous permission 
of the Chief Court to do so. 

The suit for an administration of the estate had been 
entertained by the Chief Court, and was pending in that 
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PAOBATE AND ADMINISTRATION ACT V Or 

1881—(Cwtf.) 

Court, and it is difficult to understand that the Legislature 
100 M have intended that when a suit for administration of 
an estate b before a Court competent to entertain it and to 
order that account* should be taken in the suit, any other 
court should have power to grant permission for the sale of 
property part of the estate. (5/r John tip.) MA CHIT 
SEN r. NATIONAL BANK OK INDIA. 1.TD. 

1925) 23 L W. 399 91 1- C-132^30 C. W. N- 76= 

A I B 1925 P. C 261 - L B. 6 P. C. 285 =■ 
(19-25; M W N. 817-50 M. L J. 644(650 1). 

-S. 98 trier j unitr—What ameuntt h an. 

No inventory satisfe* the requirement of S. 98 of the 
Probate and Administration Act. 1881. which omits the 
essential of this detail, namely, that its contents shall in¬ 
clude - a full and true estimate of all the property in posses 
sion." 

Quart mheibrr the production of one document contain, 
ing the detaib b necessary, and whether it H legitimate to 
mass together a variety of documents and thereby product 
to the Court an inventory containing a full and true esti- 
pure f LurJSUw.) Rameshwar Kumar r. Collet- 
iuroi Gaya. (1913)40 I A 236;41C.656 
211 C. 976-18 C. W. N. 16S=(19U) M. W.N. 13- 
19 C. L J. 136 12 A L. J- 69 16 M. L. T. 87- 
16 Bom. L B. 96=26M.L.J«- 

PROCEEDING 

-Judicial proceed,ng-Executive or adminirtrati't 

proceeding or—Test. 5* (1)JUDCE-FUNCT10N0F;(2) 
ORDER-JUDICIAL OR. ETC. 

PROCESSIONS 

-Religious pi<*e*ion>. Sn kllJCHH# PROCES¬ 
SIONS. 

PROFESSION. . ..... 

- humn tf-PigU ct—Limit It. tmfiuih'W 

uf tther 1 It ini Mfh first* <xiniting fit tout* »t "<v « 

l *Tbe right of the flaintiffs lo exercise their tailing mu‘ ( 
1 * understood only ascoextemive wi|h. and 
ridirg the right of the public or of mdmdoab to W «■ 

,hem or not. at .heir please; the right to buy or lo rt ‘« 
,0 buy b as much to be regarded as the right to sell 0 « 
refu* to sell (133.) (Dr. Uth.ngt**.) RWEK p » 

DRO lH-n (I860) 8M. L A. 103-13 Moj. P-G 2W- 
3 L T. 160 =9 W B (Eng) 149-2 W.B. 61 
1 Sutb 413 = 1 Sar. 766. 

TSS5— in—Essential 

ALIENABILITY OF-CUSTOM ACAINST-E* IDENClW- 
ASSESSABILII Y. „„ tl TV«V. 

COURT-TAKING OR ASSIGNMENT OK non™ » 

Damage caused by negligence to-Dama^ 

FOR—OWNER'S RIGHT TO. 

Dealing with-Customs and usages as to. 
DECREE FOR-PROPERTY PASSING UNDER-P'-' 11 ' 
BODY AND SCHEDULE. 

Devolution of. 

English feudal principles as to. 

HEREDITARY PROPERTY. 

IMMOVEABLE PROPERTY. 

LEGAL AND EQUITABLE ESTATES. R t. 

Litigation—Property subject or. or to » 

COVERED BV—AGREEMENT TO 
OR IMMOVLABLE PROPERTIES OBTAINED B 
PROMISE IN. 

LITIGATION RESPECTING. 

Management of-Purposes of. 

Market-value of. > 

MISDESCRIPTION IN DEED OF—L'TDENCE U»* • 
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PROPERTY— {Cmid.) 

MOVEABLE PROPERTY. 

Ownership ok. 

PERSONAL AND REAL PROPERTY. 

PRICE OF. 

PLUNDER OK. IN PURSUANCE OF COMMON <*JK1 - 
Persons joining in—Persons coerced 10 join 
in. 

Right op surr if. 

Right to—pre-emption Ric.Hr ik a. 

Rule long and consistent as to-Reversal «k. 
Site—Ownership ok. 

Temple on-Ekection or. 

Transker ok. 

Absolute Interest in-Essentlal Incident of. 

■Power to alienate an. (Lard JOY- 

durga Dasi v. Saroj Ran jan sinha. 

(1829) S3 C W.N..1117 - 30 L.w. 194 -50 C L J. 481 
A. t R 1929 P. C 214-57 M L J 704- 
Alienability ef-Custom agalnst-Evidence of. 

--Instances of alienation—Absence of—Value of. S« 

Hindu Uw-Custom-Aliinabii.ity ok properiv. 

Alienability. 

“ ’ -DiUinilim, 

Property H one thing and amenability is another. (#'/« 
<««/ Cm.) Secriiarv ok State kok India :. 
Maharaja ok Burdwan. (1921)48 1 A 565! 576) »• 
49 C. 103 (116)* 26C. W. N 619-- 
4U.P.L R. IP. C.)1-35C. LJ.92- 
1922 P. C. 6 = 67 L C. 835 42 M. L- J. 61. 
Court—Taking or alignment of property by. 

-Power of. Srr Court-Suit by or ag mnst. 

(1919)461. A. 228.’42 A 158(167). 
Damage caused by negligence to-Danages for- 
Owner s right to. 

“-—Contributory negligence on his pait-k«ett-Ewg 
U law—Canadian Common law. S« Damages-Pro- 
WWY. (1922) 32M.LT. 36 (P.C.) 

Dealing wlth-Coitoms and usages as to 

CktHtf tr list by desuetude if, 

Costono and uagt* as to dealing with property unless 
^continuant* be enjoined by law. to they art adopted 
Voluntarily, so they may be changed, or lost by dtu«*de. 

implies continuance (243). (Urd Ki*pd«m.) 
Abraham *. Abraham. (1863; 9 M. I- A. 195 - 
1W.R. 1-2Sar 10-1 Sutb 501. 
Deere# for-Property passing under-PUInt body 
and schedule. 

“-—Descriptions of property in-Cooflkt between- 
««»«. Si 1 Decree-Property sued for. 

(1880)7C L R 404 

Devolution of. 

*-legal course of-Alteration of-Deedor transfer 

filing in—Validity of. Sri HINDU I.aw.(I) INHERI 
Jance-uual course ok ; (2) Will—Estate UN¬ 
KNOWN JO UW-BEOUIST OF. 

~ Modeof— Inheritance— Transfer— Distinction. Sit 

HINDU LAW-ProPERTY-DEVOLITION OF-MODIS 

0r - (1872) Bup 1 . A. 47 (61). 

r~ Moveable and Immoveable property—No distinction 
**«n. S 11 Property—Immoveable property- 
"OVCABLE PROPERTY-DISTINCTION. ETC- 

(1927)541. A 276 =5 B 247. 

__ English feudal principles as to. 

—— “Inapplicability to Hindu Zemindar of. Sri Ex- 
^■AT-CROWN-ZEMINDAR. 

(1876) 3 LA. 92 (101) = 1C. 391 (402). 


PROPERTY —{CHUd.) 

Hereditary property. 

-I Went to dirat defendant* of-Custom of-Onu> 

•f [W of. s« Hindu Uw-inheritance-Custom 

OF—ANCESTRAL HEREDITARY PROPERTY. 

<18731 19 W. R. 211. 

•/■rtdrmr prim a fa. ie «•/'. 

The f*t that certain pro»«ty has actually defended 
wit heal dilate from father to xm. and from the *on to his 
-c<hcr. *udd fnm four tend to show that it«» an 
herahtary pruprri) descend!* from heir to heir in the 
oiiiiruij Way of Himlw pjDeity. KAJAH MaheNDRA 
MNGH . JuKH.% SINGH. (1873) 2 Suth. 802 

19 W. B. 211. 

Immoveable property. 

INTEREST IN-MEANING OF. 

-Hindu law and u^ge-Reference to-Permi^hrlity. 

*v Limitation act of I'Xtf. art. 144-Immove- 
ABLE TROPIRTY OR INTEREST THEREIN. 

(1873) I A. 34 (501). 

Meaning of. 

- Sie Limitation act or 1908. art. 144-immo- 

v k abi.i Property—Meaning of. 

(1873) 1 1. A. 34 (52j. 
Move ABLE PROPERTY. 

- Ihhn.tu* i* l*4u hhnt*. as rtfiirdi imttllim. 

There i» link distinction in India between moveable and 
cable prep* 1 ') when matters of succession hate to be 
( 2S4) {Ind FkMimmt.) VERTANNES r. 
ROHRS*. (1927) 54 I. A . 276-5 B 217- 

1021 C 629 (2)-29 Bom. L. R. 1017- 
46C.LJ. 126 - 25 A LJ. 713-31 C. W. N 1078 - 
39 M L T. 134 - 26 L W. 417- 
A.I.B. 1927P.C. 151-53M.LJ. 71. 
Moveable Property or. 

-Compromise-Property subject of-Nature of- 

Mwtcaged property—Lwcutioo purchase by mortgagee of 
—Mortgagor's application to set adde-Compromlse by 
mortgagee pending, allowing sale to be set aside -Subject- 
matter of. Sri HINDU LAW—WIDOW — ALIENATION 
BY-SUBJECT-MATTER OF. ETC. 

11922; 491. A 342 (350)-1 Pat 741 (749 50). 

-Kf Lmpo *. of mortgage-Right of-Nature of. Srt 

klCISTRATION ACT OF WW.S. 17(4) and (^PART¬ 
NERS. (1903)30 1 A 230 ^30 0.1016. 

kit.Hi in—Mortgage ok Immoveable Property— 

RlDEMPlION RIGHT OF. 

-Nature of. Srr REGISTRATION ACT OF IW, S. 17, 

CMB)*(H).-PAR1NERS. (1903)30 1. A. 230- 

30 C. 1016. 

situation of—Place of-Decision as to. 

-Binding nature of. in suleequent suit. Sit C. P. C. 

o. m S. |1—Cases under—iand. 

(1872)12 B. L.B. 391. 

TITLE BY DUHS TO. 

_of-What amounts to. Sir Til LE DEEDS. 

(1914) 27 M. L. J. 20. 

Legal and equitable estates 

-- 'aw distinction between—Inapplicability in 

India of- Srr ENGLISH LAW—LEGAL AND EQUITABLE 
ESTATES. (1872) Sup. I. A. 47 (72). 
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PROPERTY—(<’.<*•'.) | PROPERTY^*/. 

Litigation—Pioperty sabfect of. or to be recovered PnceoM^.) 

h V _4giecmeiittosharc-Moveableor -Fairness of—To* of—Sale in lump-Sale in small 

immoveable piopeities obtained quantities— DUtinctRxi. Stt HINDU Law—Widow - 

by compromise in 1 sale by—Price of—Fairness of—Test of. 

_Meaning of. Stt l41lC\TH*N-hK>PlkTY SUB- (1922) 16 L. W. 478 (183 4) 

IMT ui nk PROPER1V 10 bl KiroYLKEO by - Plunder of. in pursuance of common object— 
AGREEMENT tu shauf-Moveable oi _ ^ >r ^ Persons joining In-Persons coerced 

' *** to join In. 


1 1924) 50 IA 1(20)^48 M. 230. 


Litigation respecting. 

-Meaning of. *. SAI.E-4 OSTRATT FOt-UTI 

CATION RESPECTING I’ROPI KTV. 

(1925 ) 50 M L J 614 (650). 
Management of-Purposes of. 

-Meaning of. S* BENGAL ACTS--TENANCY ACT 

orl«6.!h.M.W. (1H Mt»«uj. 

Market-Value of. 

- EnkjH( tm. nt .<f-trtt!* «-I /<*/*(• if tf.tl 'f- 

Tbc trot ion of a temple would not of it>df add to the 
• tiling value «>f Ike property un»hkh it i* netted (564) 
tbrJSlmb Kiiiak Nath r. IIUTHU MAL 

(1913)40 C 655 (1913) M. W N 403- 
13 M. L T. 434 -127 P.L- R 1913 17 C. W N 797- 
15 Bom L B 167 -18 I. C. 916 -77 P B 1913- 

25 M L-J.176. 

Misdescription in deed of-Evidence of. 

-later deeds io favour of fluid parties by same 

executant with same iteiription—Ratification of. at ibetr 
Instanvc—Evidence of-AttattfiMV- Stt Mortgage- 
I IKK It OF—KlCTII ICATKKN 01 - MISDESCRIPTION OK 
PROPERTY. (1914) 411 A. 110 (119 ») = 

41 c. 972 988). 

Moveable property. 

- Stt Under PROPEKIY—IMMOVEABLE PROPERTY. 

Ownership of. 

——Community of—Insertion of c«e or two names as 
representatives in cm of-Practice as to.^ 0»NiR 
SHIP—COMMUNITY OF. (1919) 47^A.. W- 

-Native ideas as to-Ciornmnnity - Inuindnab- 

Rights Of. Stt LAND-OWNERSHIP OK NATIVE IDEAS 

AS TO. (1926) 30 C. W. N 961 

AIR 1926 P.C. 131(134). 

---Native la* as to-Communal or family, not indivi- 

dual, ownership. Stt AFRICA. (1927) 51 M L J. 391. 
Personal and real pioperty. 

■-Distinction between—Hindu la* if recognises. St. 

HINDU Law—Property—Real and Personal Pro. 
PERTY. (1813) 3 M I. A. 229 (211). 

■ ‘Distinction between—Inapplicability in India of. Sft 

English law— Personal and Real Estate. 

(1878) 61.A. 116 (126) = 3 C. 806 (814). 

-Transfer of—La* applicable to— Distinction. Sft 

Property-Transfer of-Re.al.ynd. eic. 

(1840) 2 M-IA. 363(386). 
Price of. 

-Enhancenwnt of—Erectioo of temple on prrperty if 

has result of. Stt PROPERTY-MARKET-VALUE OF. 

(1913) 40C. 555(564). 
-Evidence of—Revenue Inspector's tx f-irtt Valua¬ 
tion years before for ascertaining sump duty payable on 
deed relating to larger area—Value of. Stt HINDU Law— 

Widow-Sale by-Price of. 

(1922) 16 L W. 478 (483). 


-liability of. for loss caused. Stt DAMAGES - 

PLUNDER OF PROPERTY. ETC. 

1 (1860.3 B. L. R. (P.C) 44 = 12 W. B. (P-C.)38. 

Bight of suit If. 

■Stt C. P. C. OF 1908. S. 60-Property. 

(1871) 14M. LA.40(49). 

Bight to-Pre emption right if a. 

|- s<t Pre-emption—Right of-Declaration 

of case. (1920) 471.A 255 (2601)- 

180.110(1146). 

Rule long and consistent as to-Beversal of. 

-Propriety. Stt MaXIMS-STARE UECISIS-PKJ 

PER1Y. C1866) 11M. I. A. 75(901) 

Site-Ownet&hipof. 

- Silt ttttrtd b tuHtr—SHt tmrti bc'tft-fti 

" T!Tie is the property, and the law knows no Mmm 
between a site covered by water and a site covered by crops 
nrmkUt the ownership of the site be ascertained 
!T/ry3 U>PEZ , MUDDE1N nohun 

THAKOOR. (1870) 13 MIA. 4CT-14 WA (P^ 1 . 

5 B L R 521-2Sutb. 336-28ar.DW 

Temple on-Erectlon of. 

-Selling v alue of pretty if whanced by. Su ' Pj* 

PERT*—MARKET-VALUE OF. (1913) 40 C. 

Transfer of. 

-English la* general principles as lo-EnjWj^* 

rules of detail—Applicability of. Stt HINDU U«-PB° 
perty-Transflr of—English law, etc. 

(1872) Sup-1 A- 47 (64,- 

-£rw**r cflcv-Trauftr emauHlinf tc-Treuft' 

fti mlh J if lev »rt e. _ 

In the aleenct of immoral or illegal 
ing and promoting an act of disposition of property-» 
n!k*i which the la* admits cannot U evasive ol I* * 
(546). {Sir Edvard V. William,) NaW *" UJ 
ALLY KHAN*. MUSSUMAT MOHUSDEE JtGLM. 

2 Suth. 98-2 8ar. 316= B. A J»N # < 7 

- Hindu cud Mckcmtdcu Um-T"*]«'#*** 

lt—Treuiltr limiltd la unfit km ef Irans/trtt il- 
A sunnad. under which an estate was granted. »>F , 

by the grantee of the whole or pad. 

should be valid, provided they should not be 'W. ^ 
the Hindu or Mahomedu D« MdtW lbe 

grantee would have been repugnant to those 
transfers had been limited to the eldest mm**”* 
heir of a Hindu or Mabomedan transferee (W‘J * ^ 
Ptctatk) R.AJA VENKATA NaRA ? N ' H J.h A %r 

Bahadur Raja Narayya appa Rao Bah*^- 
(1879 ) 7IA. 38=2 M. 128 (134)«6C^B % 


tDUR P. K.AJA nAKAYYA Arru n*" - .fo s 

- Rtal end ftnaual tUalt-Lua cffH^ 1 , ^~ D " 


'lle'chief Justice acted on the distinction jS- 
al and real fcUte, the former of which Is, is--- 3 -- • 
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PROPERTY -(CiVttJ.) 

Transfer oi-(C>»/d.) 

ing, governed by the law of the domicile of the nwiwr ami 
transferred by an assignment according to that law. the 
latter by the lerieei rti sit*, and not «o tran*ftirrl , W») 
(Mr. Bason Pa’tf.) Cockerell r. Dickens 

(1840) 2 MI.A. 353 = 3 Moo P C. 98 
1 Mont. B k D. 15-Morton 107 1 Sar 203. 

- Suit hud en—Vii/iJilf tf transfer-Omnt .-/ fr*tf 

i/-Suit apiisit firsts wii uvu/./ K ,-titled /- fr-fertj 

la! far iiul transfer. 

The law is that the party who relies on a transfer 4 im¬ 
properly in suit must prove that it is valid in law. ■*! *•< 
that the patty claiming the property which mU admitted- 
ly belong to him l«it for the- alleged transfer mist jfcp: 
and prose that it is invalid. (L»J If.Unse.) IsimPt- 
PATTAU THIRUCNANA PEKIVS IRIRaSAUI. 

(1900) 281A 16(53)-24 M 377<38l»- 
5CWN 217‘7Sar 811. 

-Writing—Necessity—Tiansftr of Property Yet— 

Trantfer prior to. Set SALE—WRITING. 

-Writing—Necessity of. in Hindu la*. See HINDU 

Law—Property—Transs er of-Writing. 

(1876> 3 I A. 259 (278j. 

PROPRIETOR. 

-Deed—Executant 4-Decriptioa 4. a. >.*»*«>» 

and heir"—Capacity of executant in ca«e of-Kve.ut.nt in 
f«t guardian of minor. Set HINDU UW-Ml!**— 
Guardian of—alienation by-Deed or. 

(1856)6 MI A. 393 (H2L 
“--Maintenance grant-"Proprietor" and "for ever- in 
“Meaning and effect of-Estate coovtjtd. See HINDU 
Law—Maintenance - Grant for - wordn-pro 
NirrOR. (1900) 28 1 A. 1 (9 10)-23 A. 191 (204 8). 

rHW4i> if ihJ %4en induced 

mlf, 

T* terms of "proprietor" and of "heir". wh» they «wr. 
•Wether in deeds or pleadings or documentary pwofs. may. 
indeed, by a mere adherence to the letter, be construed to 
r »“«tm conclusion of an assumption of i*ne«ship. m the 
g" of kneficial enjoyment derogatory to the rig*' of the 
but they ought not to be » tonstrwed unk-they 

««e«o intended (412). (Urd J-Uiet A’*# *'*< > 
[jUNOOMAN PERSAUD PANDAY llUSSUMAT lUBOOtt 
Munraj Kunwaree. (1856I6M1A 393; 

18 W.R. 81 «2 Suth. 29 -1 Sar. 552 Severtie 253 N 
PROTECTION-COVENANT TO AFFORD. 

"" 7 —-Adequate prottclion-Cov erunt to afford-If im- 
551 s " Contract—Labour ton-tract-Lrotic- 
HON. (1918) 8 L. w. 321. 

PROTECTORATE—BRITISH PROTECTORATE 

T'~“Oow 0 , s jurisdiction in—Extent of-Fotcign |an«- 
Ad. 1890—Effect. Set FOREIGN JURISDICTION 
^JWG-EFFFCT-PROTECTEDaX'NTRY. 

(1»28) 30 C. W. N. 961-AIR. 1926 PC. 131 (MW 

T~—Native subjects in—Rights of. created prior to c« 
of land to Crown-Orders in Council evtmgw‘W“ 
Vjidtfy-Act of State-Foreign Jurisdiction Act. 1*90- 
See ACT OF State-Act amouxung to an. 
{'Vt-British Protectorate. 

(1928)30O.W.N. 961-A IB 1926 PC. 131 (136) 

ani *+u ef-Crtum's f*-*' tKr ... 

. « general case of a British Protectorate. aRfoogn 

“• PWeeted country u not a British dominie®. it» **"6" 
5™ i . 0a * i « under the exclave control of the Cro*n. so 
Government cannot bold direct communicatMi with 


PROTECTOBATE-BBITISH PROTECTORATE 

-(CrtJ.) 

anyrthev foreign power, nor a foreign power with its 
Government. The protected state become* only semi* 
sovereign: for rhe protestor may have In interfere, at least 
i to a limited evt.m. with its administration in order to fulfil 
‘ the ofligatHos nhkh international law impin' on him to 
proto t within it the slide, t' of foreign powers. A re*tri«t> 
«d fdem of ixtra-tirritoiial sovereignty may have its excr- 
ci*e calkel (•«. ically insolving divide® «f sovereignty in 
the hands of pn4ut<« ami pMvskd. Hut beyond this, it 
may happen that the prowling poser thinks it«<lf called 
on to inttifrie t*> an extent whi h may retwler it diliicult to 
draw 1 hr Lm-lrUvxn a pn Uttar ate ami a |ms*c*»it<l. 
(I’lUtuU SoRMU/A IIMlIXEK. 

(1926; 30 CW N. 961 991C. 266 - 
A.I R 1926 PC. 131(133). 
PROVINCIAL INSOLVENCY ACT HI OF 1907. 

-f.V.v (imculy einkr IWOLVENCV.) 

-Ss 5.6 l5-.lW/..r//.'*»-A**r , i nth t \.<* A. 1 

f. /»//«- Miu.mJ«t-Ff<'t-M*U ef frttU ,<f 
l \mrt—Wht Jm.‘*al> /.*. 

TLc hovimul Insolvency Art p.cs,nts a complete and 
exjvl aklinrathus .4 asIcU.u'* right to an rude, of adjudKa- 
ti«<i m hi> irwn |wtitii«. It entitk* him to Mith an orrler 
whin h* r<* it ion* ore .Ji.fk’L ThU dot* l*A sltpcml on 
the 1 •«!'* dkirtion. >«t i* 4 *tatut<u> right; and .1 rlcleor 
•ho Uing* Limnlf pc.i*tly within the terms of the Aft is 
*< to I. .WtKiwsI of that right on *0 t.vacheo us a ground 
4 rksw-u. as an "ahme 4 the pi«»» of the c«rt. 1 The 
stage at whr.h to sisit with it. due cor».«iuenrt* any mis- 
cor iot of a deUor i* when his applicator, for d.Kb.gc 
cunt, before the ('unit and m< on the initial preceding. 

A mU,. f.aodukis' and dislmnot condml of the debtor 
before hi. petition and the fast that his only object in 
Shn; it wa. .Oil further to impede the creditor svho were 
pe>*ing him di,l m< amount to an "abn* of tie process of 
rhe C.nrt" (Sir Uvnmt Jeulnis.) (HHATKAI'Al 
Singh m«r.A« r. kharac Singh Ijchmikaji. 

(1916) 44 IA 11-44 C. 535 » 21M LT. 36- 
(1917)MWN 100-15ALJ.87- 
19 Boot LR 171 25 C L J. 215 = 21 C W N. 497- 
WlC 788-10BorLT 25 - 32M.LJ.l. 

-S 16 (i)-L'*d'uhrfid m>'/:tHl—Pr,<fxrty e.- 

emndb" dr.Su't -fcH-VesUa: teJoil 

Hlk-firt.i: v/V Wimad isdufVsH-FJut. 

Ur.co S. 16. sub S. 4 of the Prosmcul Imolvcncy Art 
III of 1907 the moment an inheritance devolves on an 
insdsent. svho rt rtil undischarged, it sets in «»*'«««!« 
alreadv appointed, and he alone i» entitkd to deal with 
the^cSJt devtdsing. The ahenativ«^in the set.on 
appbcaUe to vesting in the Court was no ckuiU inserted to 
provide f«w the ca>e of a Reami not being appointed at 
[he same time as the adjudkati** of ir^ls.my was made 
and to foreeto* an arruimnt that voting wa* M»>pemkd 
until the actual appointment 4 a Recti'«■ The Court only 

“T-d. -a ..1 *v »«'»« 

iksclvint w-n an in«Jv CT t is voted in him as fiom the 
2 e 4 xJEtion oedes-luti'-n .hatevr. tic dale «.f the 
apjxintmre,. fl92). U.'d Sd*m r.) KALA 

SSS SmS ' if*««« nno. 

riB9T>54l A 190 6»C 596 29 Bom LB 882 * 
01IC 142-31 C.WN 741 25ALJ.621 
45CLJ 544=S9 MLT 6=26 L W.»3- 
A IR 1927 P C. 108 -52 M L J. 734 tP. C ) 

_ Vahmtim Cmrt-Pntiut* « tt-OHuljf 

The alternative in S. l6>«bS. 4 of tk Promcal In- 

solvency Act of 1907 appIkaUe tt vesting in the Court w;s 
po d J* imerted to provide for the case of a Recover rot 
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-(ContJ.) 

I (ting appointed at the «un time a* the adjuration of' 
incoJvm. y was made and to fortcVc ;n argument that | 
ve.t me «> until the actual appointment of a , 

receiver (192X MS>/nu».) K.xt A CHxNO Baser- I 
IKE r. JACANNATH Marwari. (1927) 54 1 A 190- I 
64 C. 695 - 29 Bom LR 882 -1011C 442 = • 
31 C W N 741 3 25 A LJ. 621 - 45 C .L J 544 = , 
39 M L T. 5- 26 L W 263 - A I R 1927 P C. 108 - i 
52 MLJ 734(PC) 

—S. 16 (5)— MortfJgO—Smt to wfar<{ —/Am/4 t' | 
mtrtpjpr finding. and kn urn (nKdiirkargid imofrt *): 
brought on Ji U(jl Rffriuntttiri—Final df.ni rUmnfd 
ogaiwt ».w without imf/tndinf ntfir/r—Fint. 

Pending a wit to enforce a mortgage, the •etlgapw 
died, and hie interest ilevolved on hi' sm. an undn*'huged 
insolvent. whoie property had vested in a Receiver app-int 
ed in insolvency. With-ut nuking the itcener a party to 


(Canid.) 

49 C. 560 (671)= SO M. L. T. 228=20 A. L. J. 409= 
24 Bom L R 700 =85 C. LJ.498* 
(1922)M W. N. 364 = 26 C.W N. 954- 
671. C-124=16 L W. 536-A. I.R 1922 P. C. 237= 

43M.LJ.41. 

- Veding in. of a<vti of frm—Eittl of, on oiuti o' 

(,m in Wr of mino, mrmbm-Rtcenry of-Right of. 
if olio ndrd in rtuiwr 

frm adolt hr*ehers who were governed hr the Thvahhaga 
law and who carried cm certain businesses. were adindirjfcd 
insolvent* nnder the Provincial Insolvency Art of l<W. and 
a receiver was appointed under S. 18. «uh-S. 1 of that Ad. 

H/U that all the property of the firm ve«*ed in the Recei¬ 
ver cm the mal'r.g of the order of adindication (S. 16 of 
that Act), and 5f auv part of it had got improperly into the 
Ipwetioa of a minor member of the family of the in¬ 
solvents the right to recover it wav in the receiver (117V 
It i* only hr irs coming into the hand* of the rec»i«er that 


the suit and giving him an opportunity to redeem the pro- 
P««y. «he mortgagee brought the «» m. record in the pUe ] "TT" 

of hi* deceased father, and obtained first a prelmmaiy 1 * % ***** ******* among the general N*r ot rrevoft 
tkcree. awl afterward* a fin d decne by which the *** ws* 


can he secured. Nor doee it make anv difference that the 

I-■>«• *m -MHrirr*»> i a 

The High Coutt held that that procedure wa' j*t*d by j J." " * 

the term* of S. 16. cob S. 5 of the Provincial Insolvency 
Act. They intended that clame a* inferring that the 
sauted creditor was entitled to deal with the <«cuiity a» 
there had been no vesting in the Court or the 


though 
receiver. 

Hold that that construction of the flax could not 1* 
supported and that the whole proceeding* by which the 
wa* made a party to the suit were ineffective t» lend the 
equity of redemption vested in the receiver (|9J 4). 

That the right* of the secure creditor over a pre^niy 
ate not affected hy the fad that the mortgagor <« hb Mr 
ha* (teen adjudicated an insolvent k of course. plain. Ut 
that does not in the least imply that an action agri't him 
may proceed in the absence <*f thepet'on to whom tie 
equity of redemption ha* been awigned l»y the operalim <A 
law . The latter alone is entitled to transact in regard to it. 
ami Iso. ami not the insolvent, has the *ofc iatnr* in the 
subject-matter of the suit. To him. therefore, mu'! be 
given the opportunity of reileeming the property. The cun-. v 
trary view would encourage collusive arrangement* betwero ! 

«... * * * vanfn w irw 


and Salilitiet of > minor member of *>ich a family would I* 
by 'imilar prinriple* for the purpw* now under 
(117). (Sir lAVrtnu ftnUni.) SaNVASI 
Char an Mandai.t 'Krishsapan Bvnfrii. 

(1922' 491. A. 108 = 49 C. 660 f 8701- 
30M L T 228 -20 ALJ 409-24 Bom L, R 7M- 
85C.L J 498 >(19221 M W.N.8M- 
67 I C. 124 = 26 C W V 954-16 L W M6- 
A.I.R 1922 P C. 237 -43 M. L J.41- 


the secured creditor ami the inM4rent ami might involve the 
sacrifice of valuable equity of mlemption which might to I* 
mark avibble for the lenefit of the un'ecired creditors of 
the in*o|vent with whose interml* the revtim i» charged 
(10.14). {MS*h\un) K.U.A CHAND B\NER|EEr. 
JAGANNATH MaRWaRI. (1929) 64 I A. 190 = 

54 C. 595-29 Bom L R. 882 = 101 IC- 442 
31 C W N 741 25 A L J. 621 - 45 C.L J. 544 = 

39M.L.T. 5=26 L.W. 263-A.I R 1927 P C. 108 = 
52 M L J. 734 (P.C.) 

Ss. iR(i)and 16—Hindu Dayabhag.a fauilv- 

ADULT MEMBERS Of. CARRYING ON BUSINESS— 
INSOLVENCY OF-RECEIVER IN. 

- Profirty mlti in—Minor mmkn of fomilg— 

Proforty of, if imludtd. 

On the adiudication of the adult male members of a 
Hayabhaga joint family and the vesting, under S. 18 (1) of 
the Provincial Insolvency Act of 1907. of the property of a 
business carried on by them in a receiver, no property be¬ 
longing to a minor member of the family could vest by the 
adjudication in the receiver, but what would vest in him 
would be the right (if it existed) to recover from the minor 
property in his possession belonging to the firm (118). (Sir 
Lixormu Jnkint .) SaNyaSI CHAR tN MaNDaL v. KR|. 
SHNAPAN BANERJI, (1922) 491. A- 108 = 


- Vtiling in. of oiift< of irm—FJttt of, on o"fi> *f 

im in bnJi of minor m/mbrn—Rrf^on of—Suit ** 
»rm‘i troditor for—Moint<iinoMity— Portia—Rtttiur if 

ono. 

The appdlant and hr* four adult brothers were mergers 
of a joint Hindu family governed by the Davabhaga law. 
At the time of the death of hi« father, the appellant wa< a 
minor. The father had two businesses which me carried 
on hv the eldest w as the karta. assisted hv M« adult 
After the death of the father, a new ho«ine« was 
n. The businesses ended in It*. 


the adult brothers were adjudicated insolvents, and a 'ten¬ 
ser was appointed under S. 18 (1) of the Provincial In«j 
vency Act. in whom the property of the firm was 
Meanwhile there was a partition of the joint family propntT 
under which the appellant got one fifth of ho h ancestral 
and self-acquired properties. 

The plaintiffs respondents were persons to whom wcwev 
was doe under a hand note and hath-chitta 'igned by the 
adult brothers. TV monev due under the said documents 
was m foct borrowed for the new Imsiness started br Jbf 
eldest brother. As tV dividend received hv the plaintiffs 
in the insolvency fell short of the amount due to them. 
sued the appellant for the recovery of the sums doe under 
the said documents and dain«d a mcmev decree again* 
him. TV appellant denied his memVrshiD of the ne« 
business, and relinquisVd all claim to a share in the pro¬ 
perty thereof. TV Question f or decision was whether, assum¬ 
ing that the appellant had come under anv liabiHtr. 
liability could V enforced bv the plaintiffs, and whether 
tbev could recover for their exclusive benefit. 

HtU that, assuming that the appellant (a minor at l« 
date of the suit) had been admitted to iV benefits ofjo* 
new business within the meaning of S. 247 of the Contract 
Act. tV suits, as constituted, were mivcmceirtd, ?nd sbooW 
have beep dismissed (118), 
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In the circumstances the receiver is a necessary party i«» 
any proceeding (or the purpose of realising assets HaUe fut 
the firm’s debts, and the proceeds of any realization wool! 
te applicable, not towards the exclusive discharge of any in- 
dividual debt as the plaintiffs desire, but for rateable dtari- 
button among the whole body of the firm*creditor* (118). 
(Sir lamiHii Jot kins.) SaNYASI CHaRAN M AN D AL 
KRISHNADHAN BaNERJI. (1922) 49 L A. 108 = 
49 C. 560 (672) = 30 M. L. T. 228 =20 A. L J. 409 * 
24 Bom L B 700- 35 0. L J. 498 = 
(1922) M W. N. 3W - 26 C. W N. 954 = 16 LW. 536 = 
A.IB. 1922 PC.237 671. C 124 
43 M L J. 41. 

--3. 51—Fraudulent preference, .tv SINGAPORE 

Bankruptcy Ordinance, S.$i(i). 

PUBLIC NUISANCE 

- S" Penal Codf. S. WO. (189717 M L J 33 

PUBLIC OFFICES- EXCLUSION OF WOMEN 
FROM. 

■Common and statutory law a* t*»-IIi*ioiy <4. .V.v 

Women. (1929 ) 58 M. L J 300 

PUBLIC POLICY. 

—Murderer—Succession to estate of ■MtOrred—Right 
°l- Sfe Hindu I.aw— Inheritance— Exclusion, 
from— Murderer. (1924) 51 1 A 368 48 B 569. 

--Statute -ProM*i«n of-t ontlkt l«»«xn- Which 

prevails. s« STATUTE— PUBUC POLICY. 

(1924)51 1. A 368 (373)* 48 B 569 
PUBLIC PURPOSE 

Dharmasalaif a. 

“7"-See (*ALCUn A MUNICIPAL ACT Or 1890. ». 14. 

«7.356. (1922) 49 I. A. 255 (259)*49 C. 838 ( 842) 

Lease. 

~ Houmption of, for public p.upn*e-Prmi*K« fo— 
Xoideoce of Government oflxial* if wh a puipa^-lf" 

*' Government. Sat I.FASF-RrSUMPTlOS BY M.v'OR 

0f 'W. (1911) 421. A. 44 (47) — 39 B 279(294 5) 

'-—Resumption of. for public purpose-Pm*i*i**« a* t" 
■-Resumption pur-rant to-PulJic nature <4 purpcoe- 
1**,'% view as to—Court’* interference with. &. U «SK 

-Resumption by lessor, etc. 

(1914)421. A. 44 (47)* 39 B 279(295). 

Meaning of. 

r— S" Statutls- 22 Gro. IU.c.45.(l7*2). S. l- 
•^BLIC purpose. (1913) 191. C 765(768)" 

17 C W N 735. 

.7 Thei, Lordships do not agree n.th the view that 
J** cannot he a ’’public purpose" in taking land if that 
, ‘aV« is not in some way « other marie available 
■“•bepublic at large. The phrase“puUk purpcee-ha'- 
It may mean, must indude a 'purpose, that is. an 
JW or aim, in which the general interest of the rommn- 
“tJ. aioppaed to the particular interest of individual*. •* 
STf* X ind vilaD > concerned (47). (M 
JJANABAI FRAMJI PmT r. SECRETARY OF STATE FOR 
'"“i,*- (1914)42 I A. 44 39 B 279 (296 

LR 100-13 A. L j. 113*21 C. L• J 134 
U916) M. W. N. 603 =17 M . L . T 80 = 2 L W. 191 
19 0. W. N. 305 * 271. C- 26 = 28 M L. J. 179. 

PUBLIC SERVANT. 

uTr Bna Ht but mistaken act of-Damages for-Liabi 

rui^v£ w Da “aces-arrest wrongful-'' r°*g- 
FWbCONFINEMENT. (1882)9X A 152 9 C 341.. 


1 


PUBLIC SERVANT-<('i */J.) 

-iVblic Oftcets — Statute—form conferred by— 

Acts dtte ,n f.,.! f,.ith in cxetay of-Protedion from 
*uit ID * "is it C«rt in re*ft\t of— ( '/Ira wo a<1>- |*rotec- 

ti«» if extwids to. s.r Bengal acis—alluvion and 

Dilution ah or l«7. s. u. 

(1889) 17 IA 40(53) 17 C 690 (603 4). 

PUBUC SERVICE 

- Sr. Statutes-”gfo. ill.c. 45-$. i -public 

SFtvtcr. (1913)19 10 765(768). 

PUBLIC STREET. 

Highway.) 

-Reiigicas procession* ahw-. S,r KFIIUKH $ I'RO- 

CESSIONS. 

- tii&i af f» Mu i* — K.liginit fi<\o<iant— Right 

U nr If. 

The siftage in whi. h the street in Qu.Miori i* situated i* 
an KiEnarytjvAwoti village. 71* »lrrrt» atr puNn stmt* 
non vru^l UMliflhe Marlra* Ast Y <4 1884 in the Kal 
l»aid. All muhNix <4 tbi (rulilit- have rx|ual right* in 
Ihn-. inch*!*- rhe right to fairy icHgiueis pimevion* 
(l®0 It. U-*J Maongh.m.) SAUACarpV < IIARlvk 

k\M\kv«'. (1907)34 1 A 93 30 M 185(190) i 

5CLJ 566 11CWN 585 2MLT 204 * 

9 Bom LB 663 4ALJ 333 17 M L J. 240 
PUFFEB PUFFING. 

- S.\ AlTTNiNMIl (I) |M IHRS AND(2lh’»r 

ING. 

PUNJAB 

Agriculturists In 

FA1NIB—ANnSTRAL UKDft-AlIFNAIION «>K. 

-.W( »■// la «,Y auJf—t’a/iJilf {HiiiJiraliaH ai 

afaiatf tarn—froot a/- Oam c* 

The plain’ifK who wrre Sikh Jat». sued to obtain pro. 
«»>‘i«m <4 ann'tral bnd> whiih bad lien (.mvtyevl in their 
lifetime liy thor father In the lefemlant. The plaintiff* 
allrgrsl. awl the defendant admitted, that they and tlwir 
(athet were apkultuii*t» to whom IlieciHntn nf ihe agrj. 
c»luri*r‘ f4 the Nit jab applied. The) aho alleged that the 
Mir to th>- defendant •.»» r*n» (nf nc-esdl). not Irlng foe 
the pa>me*t *4 a jo*t deU. ami wa» thoefmc invalid a* 
again'l them. 

IItU that the om‘c 4 proving the validity as against 
the plaintiff* of the oiesjdcuricin (or the *ale was «n the 
defendant, the vendee (294). (Si, JU £4*0 KlRPAI. 

Singh r. iulwant Singh. (1912) 40 c. 288 - 
13MLT 5=11 A L J.l»9 P.WB. 1913" 
17 CLJ. 137 16Boa LB.79 ! 17C WN 302- 
28 P LB. 1913 (1913) MW N 68" 
26P.B 1913 171.C. 666 24M L J.318. 

- I’ihJily araimtl lam af—Ca*Jilirm — AWr ai A— 

-/.<r irtt " u*Hi*-Mr**i*C'l 
Accmding to ll* cwdwn of the agricultural* of the 
Punjab. Ihe pa)mrnt «4 a just del* I if a male pr-viictne is 
a nece«jtv for which he can validly a* against the revet, 
sicoer* alienate ancestral lands (295). 

A “just debt” within the alrove rule mean* a «leU nlikh 
b actually dm and b mH immoral, illegal o» e^wed to 
puUk polky. and ha» not l«een cont.acle.1 a* an art of 
mkle** eitravagance or <4 wanlm naMe. nr with lire 
inientra <4 deUroving the intete*!' <4 the reversionets 
(2951 (Sir JAn FJff.) KIBPAl. SINGH r. Bvl.WAVT 
SlSCH. (1912)40 C. 288= 13ML.T.fi¬ 

ll ALJ1««P WB 1913=17 CLJ. 137 
15 Boa LB 79=17 C. W N. 302- 
28 P LB 1913=(1913) M W N. 68^ 

26 P. B. 1913 = 171C 666 -- 24 M L.J. 318. 
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PUNJAB—*tf.) 

Agriculturists la 

Kl! VI TARS—SUCCESSION AMONG. 

- IhH-kU' *r lit:' — fj</uu*n by i.llit.nh *f. m 

r,fil'd t> Itl/n.gnirid *f Ji/NvI—Cu'l’M *f- 

Pnvf «fSctf a< 1 *inJ prffertf *>'*>* mnmag I 
f attorn. 

TV pirii^* Iwkmged to one of the opicohoral tO*s tl 
the Punjab. called the khatlar. The <}*<**>' J* ***«? 
were (I) whether the ni'rom. which adnutierty existed m 
the nil*. In' which entoenh deprived a daughter «a 
»i>ter of the right of MKCessioo to the "ancestral prcferlx 
of her father o» bother. extended to the ^ l* ft 

perlv of the ikceased father «r brother. and (2) ■he'her a 
certain item of property war the acqairtil proreitj ol 
the decoa'eil within the meaning M the siul «»>««*»• 

Man the ni«hKf affirming the rowt W*. that 
the rt'ton in qnHbm did rv4 extend to .elf * quiinl 
properly, aw! tlut the property in qwM*m «* the «U- 
acquired property of the dfCCMd within the meanir-«d 
the custom. (Mr. Amur Ah.) AHMAD KHAN r.OfANNf 
I!,HI. (1925) 521A 379 - 6 Lab 502- 

6 L R PC 190 - 3 OWN. 93 - 30 C WN 506- 
A I R 1925 P C 267 - 91 1 C 4»- 
50 M L J 637 

Succession in default of male isui-Fimalf. 

HF|KS—F.XCl.L'SION OF. BY COLUTHAU. 

- Cmttm M-Mnb.mfJin tribnu** *r,tml*fiimmi 

—A/fh, ability U'—Fjrrtfih* in famr et dnnjkUr 
marrying iffar tdht/rM Bid# rimiint in kr /atkr'i 
kw/ai khanadamad (rfuJ. nl umm/a v\ 

Assuming that there i* a general custom of agnatic «e 
collateral succession in default of male i"oc to the e.chi 
don of female heir* among the agricultural trihesof the 
Punjab, alnut which the decisions of the Punjab Chief 
Court are by no mean' uniform, e^pccidlv in theca* of 
Mahomedan tribe' who are endogamoas. it i' dear that the 
rule is admittedly 'ubject to a considerable number of ex 
ception'. HfU that the appellant had proved the custom 
*t up by him that, in the sub-community of Dabs settled 
in the Jhang District of the Punjab, a daughter married to 
a near collateral who took up hi' residence in the father *, 
law’s bouse a' a khn+damd or “redden! son-in law" 
succeeded to her father’' inheritance to the exetoka of the 
agnate'. (Mr. Amttr Ah.) BEG r. AM AH DlTTA. 

(1916) 44 I.A 89 44 C 749-45 PR 1917- 
21 M L T 310 = 12 P W R. 1917 « 21C W N 842 » 
16 A. L J. 525-19 Bom L R 388 = 26 C L J. 175 • 
38IC- 354 - 32 M L J. 615. 

Customary law io. 

-- Pagvand and Chndavand rnlfi—AP/httbililf— 

CkildnH ,<f tv.< atf/r —Prfftrty Undid and u/arattd rf 
klwtn—DfUfudanl tf fluid -/ mi viff—Sntrtaitn 
CMattrah tntillfd If. 

A. a Punjabi governed by customary law. had two *ci< 
by his first wife and two sons by hi' second wife. In 1858 
he distributed villages between hh four sons. From that 
time, and for the long period of about (0 years there was as 
between those two families (if not as between the four sons) 
a complete >eparation of the possession and ownership of 
the properties thus partitioned. In 1907. B. a descendant 
through the second wife of 5. died childless, andtheques- 
tion arose whether the property, which was allotted to B "s 
ancestor at the partition of 1858 and which had descended 
to B, devolved upon a collateral through the Secceid wife 
alone, or whether collaterals through the first wife also were 
entitled to share in the succession. In other words, the 
question was whether in the succession of B the full-Mood 
excluded the half-blood. 


PUNJAB— 

Customary law H-(CM£) 

/lid affirming the High Court, that In the distribution 
of the succession to B the fell-blood excluded that half- 
kfcod which was chiming in the ex*. 

The theory of abandoning the pagwandrule for the 
Chcndawand rule need not necessarily be pat forward. For 
when the distribution or segregation which occurred and 
has been so long acted on arose, each portion of property 
this succeeded to by the children of the second wife became 
a separate entity ; and the rules of succession to it are rules 
of s5<ce«ion to the owner of it and not to the anterior or 
ancestral owner to whom, prior to distribution, a much 
larger entity inclusive of that portion belonged. It is. there 
fore. po«ihle and it is necessary to decide this case on the 
•impk groand that when the smaller entity thus formed b 
'•receded to the pagwand system may still apply, but it 
apphes within the simple family of S'* second wife’s 
thihlren and not within the range of the complex family 
crashing of the children of hi' two miv» (2056) (M 
Ska».) Nam BaKHSH r . AHMAD KHAN. 

(1924)51 I A. 199 « 5 Lab. 278= 
29C WN 510-20L.W 999-34 M L.T. 106* 
(1924) M W N. 425 - 80 I.C. 158- 
AIR. 1924 P.C. U7. 

Mahomed act in. 

- SkiU Aniaiifi — An:fihM /rcffrty-CiU t* 

dnntktr e /, by vmlfii fttktr—Uft nlill <m!y imfffd 
mndfi—CniUm ff—Endenrt M. 

Htld. that plaintiff* had failed to prove the existence of a 
custom, among Sheikh Ansaries of a Pathan tribe of 
Pm jab Mahomedan*. by which a female could take only a 
Kfr interest in the ancestral property which had come to her 
l.y gift from her sunless father, and had in such property 
no power to alienate it by a gift in her lifetime (29 30). 

Hfid/nnkff. that neither evidence as to the limned 
rights by custom of a widow in her deceased ho*l«and’» pro¬ 
perty. nor evidence that a Mahomedan father had beenpte- 
xented by some local custom from giving the bulk of bis pro¬ 
perty to ooe of his son* was evidence of the custom alleged 
(TO). (Sir Ml Fd't.) UMAR KHAN r. NlAZ-UD-WM 
KHSN. (1911)391. A 19 = 39 0.418 (437-8) ■ 
15 C. L. J. 172=16 C. W. N 468=9 A. L J-137- 
14 Bom L B 182- 131. C. 344-12 P. L B WJJ* 
11 M L T.76=6P. W.B.1912- 
(1912) 1M.W. N-77=22M L-J-MO- 


Mobal ln-Descrlptlon of. 

Ptncni ntilltd If. 

As the Court of Appeal find there seems to be Ktik fa* 
that Mobal is the name of a subdivision of thetnbfol 
Rajputs, and so far as the evidence in this ease shows, there 
b no other tribe in the Punjab which has a & of the name 
of Mobal." 

And the same court also Mates- 
“The conclusion at which we arrive is that, so far as« 
known, there are no persons in the Punjab, who hast » n T 
real right lobe described as Mohals. except RajpoK *" a 
<oae Jats, who rightly or wrongly claim that 
of Rajput origin" (301-2). (brd Carum.) GHUUM 
rasul Khan r. Secretary of State for Inwa- 
(1926)22L W. 299 - 86I.C. 654 = 23 A.L 

30 C. W. N. 101 = 26 P. L. B 390 = 6 L. 26* 

Village Stamllat-Share in-Rigbt to. 

- Pfrttmi t*jin{ dun hi net banf fr^ 

riitfr /vying Und rfnnut—Right f{. _ , 

Where plaintiffs, who did not own any lands a** 5 *? 
land revenue, claimed that as they had paid panrgd«o 
they should be treated in the partition of the common 
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PUNJAB-{Otf</.) 

Village ShamUat-Share in—Bight t o-fCmtJ.) 
of the village as if they were proprietors of the village hold¬ 
ing lands assessed to land revenue, MJ that plaintiff* had 
not proved any right to participate in the partition of the 
common lands and that their suit had been rightly dismi'<«d. 

Payment of timi by a person who h not a propriety pay¬ 
ing land revenue does not confer upon him any right to 
share in the Shamilat uf the village. (Sir /4* Rift.) 
Bacc* f. Salih. (1915) 19 C W. N. 1023= 

2L. W.706=(1915)M W N 642^6P R 1916 
1P.W.R 1916= 291. C. 1005 - 29 M L J 137. 
PUNJAB ACTS. 

Alienation of Land Act (XIII of 1900). 

■-8. 2 (3)— Tea garden land—Pie empti.ii light » 

tespectof. S/t PUNJAB ACTS—PR» EWkllON ACI II 
OF 1905. S. 3(1). (19231511. A 11 -5 Lah 50. 

Court Act (Xin Of 1888). 

-S. 6 -LiquiJahs* rf C.mfJnj- Sap-nit,.* 

AJJilitou/ Diltrirl JtJge U *k,m Pi it,i. I /aJ(. jw.-a 
ti *11 fuMim ,f upnui.n—JaniJi. turn ./ 

The question was whether the juriMlirtion which the UK 
«iict Court had. under the Companies An. of suprnkug 
'he liquidation of a Company was confined to the IhMtkt 
)®dgc or could be eieni'etl jIm* l>> an aUditi-rul IlKtiirt 
lodge to whom the District Judge had assigned all the 
functions of supervising the liquidation. 

Htld that, under S. 6 of the Punjab t-aris Act of I ft*, 
fhe Additional District Judge had jurkli«t.on to pa« order* 
•a the matter of the winding up of the Company. (Uri 
PUllimrre.) Behari Lal-Bui \ki Ram : KusntN 
Lal - (1122) 27 C W. N. 509(510)- 

AIR. (1922) P. C. 361 32 M L T (P C.) 15- 
(1W3) M. W. N. 388 •• 69 I. C. 356 47 M L J 322 
Court of Wards Act II of 1903 
-Si. 11 snd 12 -Dtfniy Crmmiitmtr—himvi, 

•'«'*iniH t aliiHilitot—Pr^r h irn<-Ii*Jk44tr **l 
' f'ty wiki * 

A. Deputy Commissioner has no power under S*. II and 
•A of the Punjab Court of Ward* Act. 1W. to i*v»e an 
"Wxtion retraining a landholder from alienaiingproperty. 
Wher the property nor the landholder being, at the ' 

'he injunction was baud. within the area of the 
Commissioner's jurisdiction (229). 

^.whether the Deputy Commissioner's authority 
o«la hare tttended to making such an order had the pro- 
P«y been within hin* jurisdiction (229). (WA^» 


Muhammad Rustam Aii r. Mcshtw ifrssiN 
(1920) 471. A. 221-12 A 609(615)- 
(1920) M W. N- 665 = 18 A L J 1089 * 
12 L.W. 539 28M.L T 220 571 C 329 = 
39 M L J 263. 

Land Revenue Act XVD of 1887 

r^T 8 ' ft rifktr—FM'T 

™ltktrcakf e r r ar tr ,rJ-U'akfk7M''*'''* * h 

■Jrf, 

J!*** 'he question for decision was whether the land in 
' *as the private properly of A or was wakf and it am 
J-^hat an area of land comprising the suit Dnd was in 

UK °* ri 8 hl * en,e,fd *» “ in ,he P *"**"*’ 01 

andwas described as Kabristan or ghair. 
Khabristan. that is “graveyard or onculuraUe 
£ M* of * graveyard,’’ though in the owner- 
J“P*hoo A wu entered as owner. ktU that by virtue of 
JPWnriomof S. 44 of the Punjab Jjnd Revenue Act 
tot ,ecord 01 ri *hU was conclusive cn the pcint 

m «h*Uhe suit land formed part of a gravey.rd 
*•* *» *• Mumdman community and that by user, if 


PUNJAB ACTS—(fW/) 

Land Revenue Act XVn of lW-(Cmt4.) 
i 801 *f Nation, it wa. wakf. HclJ. J,„. that in the cir- 
| cumMaihes the entry of A. as owne* was not inconsistent 
with ike cotw loricm that the land wa* wakf. (/..-, J M„ f . 

■4f4r.«). com o» Wards Inin Ba»h. 

(1912) 401 A 18 10 C 297 -13 M L. T. 318 - 
(1913) M W.N 270-1 P W.R 1913- 
11 A L J 265- 17C L J 360-27 P R 1913= 
83 P L R. 1913- 171. C 744 15 Bom L R 436 - 

25 M L J .l 

Laws Act IV of 1872 

—-Adjuration prior under-A.Ijudi. ali.« »l»M«mt 
li) Bomhiy High Court tndet Indian InwlvciK) Act (II 
"»d 12 \Tct* c. 21)—Effect—Administration of caate- 
R'ghtof. s.v iNSoivrsn-jt RisninioN-t osn.in 
Of—A djumcaiiom PRIOR. ETl*. 

(1910)371 A 86 (92 3) - 37 C. 418 (424X 

Si + 4*J Jffi,. jkhtj sf. 

Under the Punjab I jw> Ac., IV of 1872. in a series of 
Hstioos beginning with S. 22. the Punjab l/gidature has 
Ciralrd as)*iraiof iincfcmyofits own. but. of cowr>e. 
*»h m Aci can lr clertKe seily within tl K - ambit of the 
K'i'sJnli>« uf the Ixgisbture w)- h pv^l it. f.Tr, Arthm 

oimh.\i.avsm;\f». HombaVt. Kiuistrak. 

SMtli. C.\t*$i CtH'Kl. AMRII7 tk. 

(1910; 371. A 86 37 C 418 14 C W. N 569(571)- 
7 A L J 357 12 Boo L B 395 
68 P. W B. 1910 - 7 M L T. 417 - 11C. L J. 443 - 

45 P. R. 1910. 

-8. b—P'ikmiai *( A'jikmii killing in Am/ilur— 

Afflhahlilf U. 

S. 5 of the Punjab Uws Aft IV of 1872. as amended, 
appbes to a family of Brahmins which can* from Kashmir 
and settled in Amritrar in the Punjab (1*6). (Sir J,An 
FJgr.) IH’RGA IIIV| .-. SH svrhu NATH. 

(1924) 51 1 A. 182-6 Lab 200 22 A L J.394 - 
26Boo L B 557-A I B 1924 P C 113* 
34 M L T 93 (1924) M W V 434 20 LW 216- 
29C.W N 106 80 I. C 965 46 M L J. 661. 

—• 8.5 —Ff.< >-T uilm—F,n, W Uk^AfflinMity 

—/‘Hiamfti-m—Onni *f Pi *4 «/. 

With regard lo the true relation of the necevsity of proof 
as between customary and established law. Robert ton. j. 
observed in a cate arising on the interpretation of S. 5 of 
the Punjab I jws Act: " In all caats it appears to me under 
this Act. it las' upon the prrson a*aerting that he is ruled in 
regard to a particular matter by custom, to prose that he is 
so goserned. and not by pcrvmal Ian. ansi further, to prose 
what the particular custom k There K no prrsumplk® 
created I* the clause in fasour of custom; on the con¬ 
trary. it is only when the cuMom is estaUi'hed that 

it b to I* the rule of decision.When either party to a 

suit sets up ‘ cw*torn * as a rule of decision, it lies upon him 
to prove the cu'tcm which he seeks to apply ; if he fail' to 
do so clause (k) of S.5 of the Punjab I jus Act applies, 
and the rale of decision must U the personal law of the 
parties subject to the other provisions of the clause" 

The principle that underlies ihi' statement h correct 
(13-4X (L*4 B*Mkm*rt,r\ ABIH'L Ht'SSEIN KlIAN r*. 
PiRl Son a DiRO. (1917) 45 L A. 10- 

45C 450 (459) *22 C. W.N. 353 23M.LT117* 

16 A L J-17-27 C LJ. 240-20 Bom L R. 628 
4 Pit L. W. 27=431 C. 306 34 M. L J. 48. 

-8- 5 (4>—//» niar—Sikk, tf kithm. 

The term Hindu in S. 5 (4) of the Punjab Ijws Act is 
used in the old sense, and ir> hides Sikhs (255). (Si, 
Ankmr Wilum.'i RANI BHAGWAN KUAR v. JOGENDRA 
CHANDRA BOSE. (1903) SO L A. 249 - 31C. 11 (31)= 


3795 


THE PRIVY COUNCIL DIGEST 


3796 


L ' 7 C W N 895 - 84 P- R 1903« 1 -5 12 and tgtcl cf-Pumflm-Rmc- 

i«p 1 . P W0S-13M L J- 381 ' ttr kan *f and*—Ri&tf. 

1 , j / T V •tthnr 'f »* ’ S. 12 (-) of the Punjab Pre emption Act. 1905. does not 

-.9.27 '"*1;, ’ I cceitem plate merely inheritance by one person, or even by 

Cmrt tf «K,t a group of prople. who at tbe critical moment would be 

Under S. 27 of tbe Punjab !->»'• Act 1\ ^ tc £S entitled to inherit the property sold, if the 
i« tniru'trd to the Punjab { \ | were dead, but it assumes that there will be differ- 

the estate of the in-iJvent. l»d*r lh J‘J® f (1 . MCI „ «t priorities as between the different claimants and that 
property take' |>Ut. IS" + -/Ur I !■<*, ■ ^11 be determined in doe order of mem- 

u c w., £«r mw. w it; 

Laws Act XII of 1878. Rmkmtn\ S m All KHAN Khair MUHAMMAD 

, - /v, 10 Khan. (1922)491.A. 74-3L 48(49 60)= 

-A' *' I- ' ‘ 7 ‘ 1 30M L T.237 - 20 A. L J. 427=35 C L J. 514- 

anti 11 . .... 7 P. W. B 1922-1P. I* B 1922- 

S.M. tu^tahty .4 s. ]- A* ; A I R 1922P C. 139 671. C. 264-43 M. Is J-49. 
|}<7tt i> niA rut lb *11 by S» l*» and II lt*e^ | ...» 

Ipply a different rule in Ik .a-' of shbRo fw« that-.V. j7 hnn tf- SuU It tnftni 

which i' amrlicalde in Ik ea* -f ■*' <"«' *"■. , l/lim h T -St lil »hu,»hl,ty. 

„av well U that the* wm rot i,.t*«W to rb. mote. (M , n«te may be •eseral claimants for pre emptioo in respect 

I;Mtl'ift* t'lN KVWAI. ,of thevune sale. iho* with inferior right* to preempt 

(1903)30 1 A 89(92) 30 C 635 7 C W N 498 „usting ihat those wk*e rights are superior to theirs may 
tiwa; " 66 P R 1903 • 8 Sar. 461 w m%Mnf n unJ , 4t , 0 p, y ,f* preempts price de- 

-io,„d«-n//.<v r .-.-/.— unfm 

Tk ****** 'JlF T of the' Au have given a twice within a limited time of hhmten- 

,S78 b Ml J V*5 JT72 ■* « i *■»“> 1 4M "* 11 *» obnous that a 

typical soil. .n.iM't.ns ip diskiin* 1 - bi-ant to be MKce^ful mtd not hat* been at the date of 

„an Mdk« the sale «* at any time the kir-presumptire of the ven^- 

l»etw«n them TW hri. premi.ptit* may no. have the means to ^ 

„( the village. It «« » °7 ' “ •’K. rkMr M », r n „ pot be desirous to purchase. 


*Mtt lotlcnotca bodj stf persm' Ivsrnd U-ythet by the 
tic of roidence in .me and the same till**, amtttalle I- 
the village CW'tat#'. anil wbjat U*th* arim.nH.atite coo 
of the tillage oflkrv Tk.c ^rn.' to l< no reave, 
why a tillage mmnmnity «k«U W <•«*■"! ,Kc lira] 
owners in >k village (hvufmcyie^t' aj*^^ 
a village community w.«h.n the I 

,m> all prtVmflo an inferior pcNtK. win irlong to rne 
village, though they may be un-onnested with the l»da«d PUN j A BC0DE 

- *"'! iw i rzstzzzpii:? —iow 


ine neii.piCMimpme - 

chase 0 . for any reason may not be desirous to pur hj • 
and may ha**omitted to git* within the time 
notke of his intention to pre-empt. {Uri B«m*N 
SARZ AM KHAN :. KHAtk MUHAHMAD KHAH. 

(1922) 491 A. 74 (76)« 31*. 48 (50) - 30M.L.T.OT- 
20 A L. J. 427 35 C. L. J. 514 -7 P 1W J 

1 P L B. 1922 - A I. B. 1922 P- C. 139' 
671 C. 264 - 43 M L J « 


1878. ibrd M<u n.i ’kt>n\ RAHtU-UIl-DIN r KfW A l . 

(1903)30 I. A 89 (92 3)-30 C. 635 = 
7 C W. N 498 - 66 P. 8.1903 =8 Sir. 461 

PreenptloD Act II of 1905. 

- S. 3 {\Y-.1'rUM/lMrJ t**J **J<r-T/* ;jrJ<H 

[, H J il—Prf tmNit* n'H m rttftrt .Y—/Wa* .4/»c«e- 

,( u*j a<i {xm a my-s. 2 ( yy-Fjt.t. 

The suit wa* foe |**‘e"i'« by pre empti<m of a portion 


-Jr. 10 w 11 -\Urrmt< 

wtm* tf Ctdt—D>wr mtntirnJ m-MW* 

“b^migesAed that the po*« of tte 
S*. 10 and 11 of tbe Punjab Code to modify the d®w « 
tiooed in a marxuge contract both in the case of 
and of the death of the husband was only to apply 
contacts, and not to ronirads previously made, r* 
Lordships think it dear that th« sections 9™*^ 


fMSThK Punjab ktw»n 1 st "4^ ; 

t-,.,,,. ,»d •* htT, oTXs «>•«*» do aim] wrong* 

uerty in vnt wa' definable a* agricultural larva wnr.n me M . .« i/imp (1865) 10 M l-A- j®* 

meaning of M. 0)«O S. J of the M BOHOO * MfU KU. J 

1905. The'nit (Mate comprised tea garden Urds.timkr B. S Ts NO. 2 (©MW 

plan, W V* “^1- s . ♦_/*«< - ’'"W'-V’TSS* 

/wT.*r-tu M«. «>» -I* 5! *• "«, »’ ”” it-T* "* 4 

jssihViiKS: 

A. IR. 1924 P. C. 1=(1924) M. W. N. 172= the ttm f P soch podme to anj' ^ ^ 
33 M L. T. 470=10 0- & A. L- R. 261= might thmk fit to git* it. TV mortgagor 
29 C. W. K. 396=791C. 946. to pay interest at the rate of 3} per cent, per 


THE PRIVY COUNCIL DIGEST 


mi 


3798 


PUNJAB CODE— (CVwtf.) j PUNWAB RAJPUTS-'<W) 

In a silt brought by the mortis* tl* Court bekw fcrid 1 Succession to branch of fatnilv 
that the amount of inter*, fixed bt the deed, namely -St of ext,Drt 

i : ssr 10 distacce ,n ki “ 

btenawardM tJ££ * 

amoonl, or one which could legally stand. The Ml. or ^ ° T' “** 


nwne 


C* «* had b«„ nkJSt£LH £& 131STIj^r IP «* " * «- 


to the case. 


//lid, modifying the decree below, that under S. 1<> ..f tie 


monk of right* in vayl> olai**. 


“ r orf ° f foMOm consisted of 


.... In the uajil>ul araees 

m a*. I* — -»— «*. *. - £ 1 

Weof^percent. per annum for thet.me during which / /f /j that .ha. w» a ***** contrary lo^L-n 
the plaintiff was out of pu^eision of the etilr.aal that which the plaintiff alle«.| f|SA /» , , 

heought not to have an, inter*, a. aHdmb.gth. pnAl ThaKVR Uarihir BtSh *. Twm^I'vw* m 
m^h^wacn^on ( 86 ). SHAD (1886) 14 I A Ult C 296,306)1-4 Sar 766 

The amount of 3j per cent, per mensem. nr 42 p. cmt.- Proof of. w /bD 

per annum is unjustly usuri-w* At the *jrne lime rntcrc'i 


In this case .he plaintiff-appellant alleged that l 7 3 


equal to half the amount of ( >.irkipal would not hr **h laiaoMo* ,-realm, among the Jv,,,*,, p^I.. 
more than about 4 pe, CM DM MM. **» .ha. mmld hr 1 hamh of a fa* exfine, the «£ !-X 

tco low a rale of interest .0 lie allowed upon a nw-tga*’ in •* * 


• extinct 

f h Mate in mud ‘hi?.-., which meant ... mi 
P* r Cfnl P« l'*’ w»" '4'er I upwi *•). bet..*. iK-c Uanrhev without ir gaid in their 


(Sir Btnm Ptattfk.) IcaJAH M.UIOMFD \MFFR W ' 
sun Khan p. Thakoor Moxoo Singh. 

(1875) 3 Sutb. 85 R.AJ'tNott 
■- P*'! //, S, \—f/HHni*e #>•*"/—farm.-*/h J.l 

a P*< !•/** ntf,Hfn! t.mdxx.J for ulsu! m.-Hth ,f 4 , 
Payment* made Iry a debKvt'* agent ujvo an *cngnt. 
fn "tin*td monthly for «eseral month* ought to I- regarded 
»»tantamount (* fa*) , U nning acrounl. if not ie«!f 
“««ly MM a* a miming ...c-inl (#5). (L-J 
Ct/lmiftrJ), Shah MtIKHUN Ul.l. f. N t WAR I MTU- 
70 °f> D0WI.AH. ( 1865) 10 M I A 362 - 

5W.R p C.18 lSnth 612«1 Sar. 160 r- 
R & J'l No SfOndh' 


or lr«. Ife—r in Limhip .0 the rVcraxd. 


•<|uat *har* a* 
leing more 

. - On that nur*tion 

l.eh the < tmb ».4on ramr to a cc*, | 0 .i (H1 a ,,„ ly . (0 , hf 
| pAmmlia. And lhn* lawdddp ampHd the fimling of the 
( 1 " 0,, ‘ 6) f/.v7 IIMmu) TH ahtiK 11 .ua 

ink h'ii<H : Th ikrk I'm\n Pfh^HaIi. 

(1886) 111 A 7 110.296(306' 4 Sar 766 
PUBAKUDIS 

-MwwW. 

The ptilioner. are devriU.I a. hmhJh, that i. to 
>ay. "lewatl* who ptoride tl«n*e|«* with srtds an d 
ptoughinc. aide, and.Wlivate the land b,' pfrv*u| o, h i(f( , 
". mnurja *harc of the produce in return. f.9/r 

fifSfMf.) Smu i*i na kr.FNA sikka Mavandi 


—-Part //. .9. |. Cl. ./ J<U- | CHmi« r. riHCKAUNCAM PlLUI. 

/w /" *ftri»/ !» hr /nx.iht h iWawifr **J h*ri*t ' < 1^“' 311 A 83 27 M 291 (296) 8 C. W N. 615^ 
‘•Hutttfd from htmtut ^fixl/r/il if am. 8 Sar 587 - 14 M L J. 200 

Their lordships entertain no rlouht that if the qwedirm PURAKUDI ULAVADAI. 

■We to be tiled by the ni^ of KngS*h U« before I/*d-.!/««•? V. 

Tenderden’s Act. those letter* offering to pof the |-imipd .9e«A/c the lem, "purakmli ubvadai"dM mu MCMMlftf 
n, °oty by instalment*, and praying to lie rxcw*rd (r«n Ike iruplr a 115 M-d oempan. y. (Sir s,M t .) SfeNa 
P* l B1fn t of ike interest, would lr an ampfcr aflnoulerlgmen. P*»A RlhXA S»»NA MaVANKI CHCITIAK r. CNOCKA- 
5 «*k« the CISC nut Of the statute of Sudtalirm*. and I INCAM hi t.U. (1904) 311. A 83 (93) - 

vi 4re no1 **>» of anything in ihr Punjab f«V 1 V M 291 (299)' 8 C W. N 645 - 8 Sar 687- 
J^h-ould lead to a different condmio. (W). (I~d nTTOn . wtC „, M » M L. J. 200 . 

c to*i/»d.) Shah MUXHAN Ul l. r N *»A* lnn.\- PUBDANASHIN 

* -— AHMIVIO.V «v. 

AWSKII OK family arhakcfmknt assfnuh 10 hv 
—Vaumtt against hfk of. 

BFNFFITS FROM—rtkSON'S TAKING. 

COMritOKISf. OF LITIGATION. 

DFFIi BY. 

Examination or —commission for. 

fllFT BY—VaUIHTA OF—PROOF OF-ONI'F—QUAN¬ 
TUM. 

Husbanh OF. 

I.AWES WITH DIFFERENT INTFRFSTS—f»m> By— 
VAUHTV—ISSUE SINCIE AS TO ROrH. 

1 .ICAL pk.srnnoNFk employed by. 

MahomedaN family—Mai f mf.mbfrs of—Mokt- 

GAGE BY — PURDANASHIK'S RIGHT TO DISPUTE 
YAUniTY OF. »S REGARDS AS HER SHARE. 

Mortgage by. 

OUDH UND RlVFNUE A(T OF |87(~S. 6 |—PETI¬ 
TION by lady usdfr—Statements in. 

PLEA OF-PklTY fOOKOL APPEAL 
PROTTCnON AFFORDED B^’ LAW TO. 

Quasi—purdanashin. 

Wiix or —prior transactions by her referred 
to in—Validity or-PkopATE or will, 


“WDOWLAH. . (1886)10 M I A 362 

6 W. B. p. C. 18 -1 Sntb. 612 1 Sar 160 

'R & J.'iNo. 3(Oodh! 

y~T Par1 tf. S. 1 . Cl. ( 6 ^Partial uUn/mUrm of Jf 

, hrm/ni amtuxUaf I*. 

J^Cl-TofS. 1 of Part If of the Punjab Code it 
that it is not every part |uvmen. whi«h uiH 
"a partial *>ti«factinn nf dnnand-with." the 
f n, "8 of n. 6 of S. I of Part II of that Cmie. It m-^ 
afcon1 i"* t° * regular and conlinunu. 
/*!?**• "wmething tantamount to a running account 


(M4). 

*AW, 


. U*d Citlmi/erd.) SHAH MUKHUN IaLI 

AB Imtiazood DOWMH. 

, (1865) 10 M I A 362 5 W B P-C 18 

8 mb. 612= 1 8ar. 160 - R. 4 » No. 3 (Ocdh) 

V^AB BAJPUT 8 . 

T 2 «lon to branch of family becoming extlnct- 
‘‘lot of other branchet to equal eharet without 
M «»rd to dlitince In Klnthlp-Custom of. 

dnut intonnltnl vitk—WajiLul art. 

““ «*" the pUintiff-appellant alleged that by a m- 
bnrth'!? , ’, p,eT,1 * nt inoo 8 ,ke Ihinwar Rajput*, if a 
th »family became n.ipct the other branch* ««* 


zm 

PURDANASHIN— 

Admission by. 

_4Kidh Uml Knew* Act of —S. 6l-Pwiuc* 

by her under-$taiement$ i if. Stt Oi dh 

UTS-I XNH REVENUE ACrOF W16-S. «il. 

(1916) 431. A 212 (226 7) = 38 A- 627 (660 1 

-K<- itals in «ked her-IV "f. * admi"ioos 

W-hu.fne.evnv f .r. Sa Pt RluN xSHlS-lHHi BV- 

KFCIT.xl s IN. (1902 291A 13» 137) 29 C. 664 (672 3). 

Award or family arrangement assented to by- 
Validity against her of. 

mlUHt Jl t*-Ml '*» *f I" uu 4. 


THE PRIVY COUNCIL DIGEST 


3800 


PTODAHASHIN— (CmU.) 

Compromise of HHgaUon-(t: on/d.) 

AGREEMENT IN-VaUDITY OF -{Ccmtd.) 

'hoold be understood. and that people disinterested and 
competent to pie advice should. with a fair understanding 
of the whole matter. advise the lady that the deed should 
be rWrttttL 

Where b«h the courts l*low found that the deed was 
executed with the full knowledge of the nature and effect of 
the transan'ioa. and that the lady had independent and dis¬ 
interested advice in the matter, Mi. that it was not in 
accordance with the practice of the Board to interfere with 

- hint ji tokcnadittJ in uu ot. f%Q COmufItnt filing, of fact so clearly and definitely 

Where an awa.d or an ..ira..fr«ent to whi«h a purdaru f ^ fl«kmaa ( r.) SUMTABALA DEBI 

Shin lad) i' a pMty i' «" I* «■“** *■" Iih XRx SlNDVRI HEW CHOWI.HUBaM. 

--I-bMlk ixa wktki ik Udy knew (1919)46 I. A. 272 (271) = 47C. 176(181)- 

22 Bom L R 1-17A.L J. 997= 
(1919) M W.N 821 = 11L W 297= 
24 C W N. 297 - 52IC 131^37 M. L-J. 483. 


the question to' \k ioii*iilirrJ i«. iwX wktki the lad) knew 
what *hi* wav doing. bad done, u *® Jn **"! l ”* 

her intention to a*i«U' pro.l««nl; whether all that .are 
and urmMctWe w.i* pUol luund her. a. again'! thtoc who 
adtived her. which fx-m ihdl -ituatioi. ami irktMi with 
i»>pect to kr iky were Umnd to evert «x ki khalf. 1 
Fraud.anno! k-ouKtoncd uulr" theie U foil knowledge 
of the fact' and of the light' ari'ing "Ut of tho* fact*, and , 
tk iuilie> aie at arm’' length. (Sir JA* Wff.) NRI 


CONSENT IO-lSSt'E AS TO-EV|l>ENCE-LECAl 
PRACTITIONER ENCAGED IN LITIGATION. 

-Examination of-Nece*ily. Sec COMPRONlSE- 

S111T—CovHtouiSE of—Consent of party to. 

f.itnixv W 401 


(1922) 17 L-W. 481 (493). 
consent to-Proof of. 

-Exidenc*—Nature of. necessary. S u PURHANaSHIN 

-COMPROMISE OF UTiCATlON—AGREEMENT IN - 

(1919) 461. A 272 (278)-47 C. 475(181)- 

tf non-,.muni »<* bi»l utnfuto'Y " 


KisilFN I..XI. Ml '"xxii 1 KA'HUIko. 

(1916) 20C W N 957-14 A L J-1236- 
(1916) 1M. W. N. 433 3 L W ^ 34 1 

- P,run in fiJubtrj friilion i-toml.d 1* P«<t 

Jingl Wing to *.vrJ-Con*»t4 todj to rxnri prr 
( u,*l foklxipil ■'/ bj—FJ«l. jm/nntt to. . . , 

In this case the I Ugh Court wore of opinion that I* a so | The q«vti«i was whether or no! a 11 “ 

called award to which a ourdarushin lad, wav a part, >0 ^pomng to haxt l«n made and ^ered into by * j* 
fair family arrangement ras arrived at. and fonnd that ,t dJnJjhiB udy had in fact l«n so made and entered wi 
had not l«n shown that the lady had anx^.ndry«k«l | ^ (d knowledge and consent orthe cortrarj. 
advice, or umleHood tk effect of tk sovalW award «. The lad, and ^ of her btothers pndM *** 
he. inters. They therefore .Ksmi^l the '..t to « «cr ^ ever consented to the co»pr<«n,te. N° P 
tk award against tk lady with C»lR. On a^ £***■! P«ti«« exidence that she did c . ofiV "'“ ^ 
lordship*, while not dieting bom the cum I ^ A the *0 no documentap evidence 

High C«H*tt, cwwidetfd that the appeal might k di'nu'sed Mv> Y« the appelUte Judges considered h t« «^ t 
on tk btoa.1 grujnd that, <« tk dulli of her huxbind. tk ^^antial evidence given m the case went to s .0 
lady came under tkinfluetue .-f kr l-ukr in Uw. who , lhee wkWtK« of the lady and kl ,k afim«- 

was an interotnl p-xtty in all tk 'uketj-enl p.aeeo-ng' „ct reliaUe. they were therefore entitleJ to bM w m 
Itading up to tk MKalkd award, wkun >he truMed to tjve perfsoeitiom that she did pve her consent to the 
advise her. and on who* adthc she xted. and that. proved. 

imlucing her to xssent to the award, he betrayed the c«»fi- HMt ,hn the view of the learned Wp** ^ 
dence she had reposed in him. The, accordmgl, held that and , hat ,b e mor was due to the fact f that they > (b( 
the award mud k treated as a nullity. (Sir JAn EJy.) ,k case without keeping sufficiently " <hofinJ 

Ski KlSH AN Ul. r. MuSSAxjaT Kashmiko. „ afirmatixe proposi.icm was n« catahtfb ed 

(1916) 20 C W N 957 = 14 A L. J. 1236= |hat lbe c^Vnce of witnes» who deposed ° » J? y 
1 M. W N 433--3 L. W. 528 - 34 1. C 37= tory ^tive proporitioa was not reliable. (U4Mh 

31 M. L J. 342 SKS tSSmm m I 

Benefits ftom -Persons Kusdu^ ? R „© (P 0^ g; 

- 37 C.LJ. 501=26 Bom L-B^l 

Tkir l/>rd*hip'do not intend to throw the lightest 


1 C.LJ. 501 = » 

-- --. - , (1923) M-W.N. 392=721*0- 

doubt on the sound doctrine Uni down in numero.* ca*» /WofmiT 

as to the oldigations of persons taking benefits from a ttdttH Kf> purdanashin ladies ke. 

purd.xnj'hin lady (141). (fori Umj) Mu »AM- I mexwriencein the conduct of busin®’ 

MAD IKKAM-UD DIN NxjIBAN. (1898) 25IA. 137= {ht u ^throws its protection ^ 

20 A. 447 (456)=2 CWH 545=7 Sar. 353. }£*Z 

I bjttepSon. «hoclaims « 

that the transactioo was a real and ,, ^ It 

full, understood b, the lad, who* ^ 

is requisite that those who rely upon deeds 
lad^sbcttkd satisfy the Court ,haf . 1 tS- ^ 
ned to and understood by those who ex«tit“ u f ^ 

case of an agreement to compromise bug*„ 
to show that the general result of the 
{mm tk retails and lesa) technicalities J 0 


Compromise of litigation. 

AGREEMENT IN-V.XUDm OF. 

--/W of— On it t—QiHHtiiM - C«uurr<nl fmiimp 

ji io—f\ Cs ivUrfcriKi wili. 

Where the validity of an agreement by a pArdaaashin 
lady in comproflii* of litigation is in question, it rs not 
necessary—indeed, it is undesirable-to insist upon a test 
which depends upon a clear understanding of eac h detail of 
a matter which may be greatly involved in legal technical, 
ties. It is sufficient that the general result of the compromise 


aetu io >oo» b-— 

(Estinct from the details and legal teckucah^. 
was understood by her, and that disinterested VA 
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PURDANASHIN—(CW.) 

Compromise of litigation-* CWa/.) 

CONSENT TO-PROOF OF -iC'i/J.) 
m _ persons with a fair understanding of the «Ur nutter 
adr.sed her to execute it. 

//rW.that nothing of the kiwi to shown in th* 
before their Lordships in which the question wj. .kethx 
or not a compromise of a wit purposing to h,.vv l«rv nude 
and entered into by the appellant, a |*mljna.hin laly.lud 
in fact been so made and entered with her full knowledge 
and consent or the contrary. {UJ Srimati 

Saratkumari Dasi C. AMULLYADHaN KlNUU- 

(1922) 17 LW. 481 (490 1)=A IR (1923; P. C. 13- 
32M.L.T. (P.C.) 137 — 37 C L J. 501-25 BomLR 518 - 
(1923) M. W. N. 392*721. C. 632 27 C W N 629 


In a case in which the question wa» whether u* 
compromise of a wit purporting to base been 
Wered into by the appellant, a purdana>h,n lady, had in 
fact been so made and entered into with her full knowledge 
and consent or the contrary, the appellant dbiimily denied 
that she ever consented to the compromi*. The vakils 
“gajed on opposite sides in the suit were examined, and 
•heir evidence, put at the highest, showed that the appd 
to»t’* brothers had an opportunity of informing her of the 
f»a that a compromise was proposed and of obtaining her 
“J** to it, and even raided a suspicion that »he was 
informed of it and did consent to it. 

HtU, that the evidence 0/the vakil. wa. quite iw*uffi 
«ttt ui face of the distinct denial of the appellant to e>ti 
Wish the affirmative proposition that she did in fact vow^m 
J«h< compromise. (Urd Alhnu*.) SRIMAII SAR.IT 

ku ,maki Dasi p. amullyadhan Kusdu. 

(1922) 17 L W. 481 (493)-AIB 1923(P. C ) 13- 
32 M. L. T. (P. C ) 137 - 37 C. L J. 501- 
25 Bom. L. R 648-(1923; M W. N 392- 
72 LC. 632 - 27 C. W.JT629. 

Daughter-compromise wiih father's 
‘'OUATIRALS BY-TRANSFER OF FATHER'S ESIATE 
PURSUANT TO. 

~—Validity against her son oM'Uim fal* to know- 
1 ** Collateral—Com promise under his advice and 
?■**■ Str Hindu Law-d.\ugiiier-< ompromise 
“’-'Father’s ESTATE-TRANSFER to FATHER'S. etc. 

(1923)61 1.A. 146 (150 1)*-47 M 181. 

Deed by. 

AGENT-DEED SECURED BY. 
comprehension BY HER OF. 

WWriRMATORY EVIDENCE OF. 

DUE EXECUTION OF. 

JXPUNATJON TO HER OF. 

•OROERY OF. OR FRAUD IN OHTAlNlNC. 
{f2 P W* D »T ADVICE- 

and effect of—Issue as ro. 

WITABIN-USE OF, AS ADMISSIONS AGAINST HER 
r ' PB0 °F NECESSARY FOR. 

^KJISTRATION OF. 

DEED-HEIR'S SUIT TO RECOVER PROPERTY 
CONVEYED UNDER, OR CONSIDERATION- 
OPTING ASIDE OF—SUIT BY LADY FOR-ONUS OF 
v **O0F IN. 

•audity of-proof of—onus—quantum. 

AGENT-DEED SECURED BY. 
of dud under p tenure 4 nd in 

^fc&i/afuUdty 

** ••ecurity was given to the appellants by a oa/ri- 
the ^bt* °f her husband, and it appeared that 

Sc? obUiMd by pressure through her husband and 
todependeat advice, and that the apxBaats had 


PUBDANASHIN -(C»W.) 

Deed by-fi'-w.) 

Agent—Deed secured b \-{c*«d.) 

Wt everything ccemfttid with the execution of the deed to 
the husband. ktU that the appdlawls ,uikl is*e tv liehl to 
l«e wnaflatedby shIi pr.^air an -1 ign.,un.e. and lltat, 
ha.mg left everything io the hu.la.nd. they mu* aliide the 
cocvxqweiwc. (NI5X b*Jl.y.) Tl RNBULI. ii Co. 
'■ I>UVAL (1902) 6 c. w. N. 809. 

Comprehension by her of. 

/W i'l—X>‘<utt)'—Pr{iumptt,* ,-f t.4nfr(htn- 
»*• A'* 4* >,d kit 4 MM. /a JaJ—Pnfndy 

I 

CndooUnll). if a prison of <umpctcnt capacity sign, a 
deed, itb to be prc^metl that he understood the instru- 
"*» l to which I* has affixed hi. name; but in the case of a 
fwdanaduo woman, who had no legal assistance, the ordi- 
nary preemption does m* an*, and it is incumbent on the 
Court to be satidiid, as a matter of fact, that she really did 
underhand the instrument to which >he has put her nan* 
(44/). (5,/ E. Smitk.) NAWAB SVID ASHC.aR 

AU r. DlLklS KtSXOO KeGUM. (1877‘ 3 8uth 441. 

-Aiv/'Z-JiA/OTTf *f—C*mplu end ample die- 

pttilumi—Onimticm. 

Evidence to otaUidi eomp.dien.ion by a purdanashin 
Uly of a d«d executed by her is mo%t obviously found in 
proof that the deed wa. icavl over to the senior and. where 
tevcvii). explained If it is in a language which she does 
nu wnderstand. it mu*, of cow* be translated, and it is 
to be remembered that the clearness of the meaning of the 
deed wil vjflrr in the pco.cs.. The extern and character of 
the evplanatwa required mu* depend on the circumstaiko. 
Length, intricacy, the number and complexity 0 / the disposi¬ 
tion*. or the unfanuliarity of the subjodmatter. are all 
realms for requiting an viRica-ed amount and efficiency of 
eapfanaiioa. Thus a nutter not likely to attract the atten¬ 
tion of the raevutant in itself ought not to be relied on as 
binding. unk>» her attention had Levn directly drawn to it. 
So if the dwd. a. presented for mention, differs substan¬ 
tially. either by way of addition 01 of oovbrion, from the 
sehrmr and detail. whj.h thr intending settlor has previou*- 
ly laid down, the tfascrepancy ought to be clearly pointed 
owl and its nature and effect should I* fully described 
unless, which mu* be rare, the ditfmnct is so obvious that 
even a person in the settlor’* (usitioo must peictite and 
appreciate it for ber«eff. If the ilexiiptiun anil txjdanaiion 
have been paitialor eironeout. or have not been given at 
all, the question will then arise, a* it arise* where there ha* 
been no independent legal advice, whether, if proper inform¬ 
ation had been given, it would have afleated the mind of the 
executant » comfdrting the deed. On the other hand, the 
ck*trine cannot be pushed * far as to demand the impossi- 
Uc. The mete declaration by the settlor, vrl^uently 
nude, that she had not understood what &ht was doing ob¬ 
viously is not in itself conclusive. It mu* be a question 
whether.having regard to the proved peisonality of the set- 
lor, the nature of the settlement, the crrcum*ance» under 
wbkh it was executed, and the whole hirtory of the parties, 
it b reaxealfy e*aMbbed that the deed executed wa* the 
free and intelligent act of (be settlor or not. If the answer 
b in the affirmative, those (dying on the deed have dischar¬ 
ged the onus which rc*s cm them. Of course fraud, duress 
and actual undue influence are separate matters (350-1). 
(iMJSmmmr.) MUSAMMAT FARID UN-NISSA t. MUNSHI 
MUKHIAR AHMAD. (1925) 521 A. 342=47 A- 703- 

2 0.W. N. 662-280. C. 338 = 23 A. L J. 1000- 
42C. L. J- 531 -(1926) M W.N. 918= 12 O.L J. 656- 
28 Bon L B. 193 = 30 C. W. N. 337- 
A. L B. 1925 P.C. 204 = 891.0- 649 = 49 M. L J. 768. 
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PU RD AN A SHIN —<67 *tJ.) 

Deed by- 

, OMJ'KUII NslOS BV HLK UF-CtWi.) 

__HV/ff,-* UUM>Kt k!,J tf ktr nfirrut 


3804 

PUBDANASHDMCW.) 

Deed by-d'.W.) 

CONFIkNAlOKY EVIDEHCE OF -(Contd.) 
ilk sought to be set a>ide) (207). (Sir Umhpu t. 
. l "*( 77ZZ17,.'’^ frtiWI -«*«*-) TACOOUDLEN TLWAkV NAWAB SYED AU 

u ^ Khk} . (1874) 1 I A. 192=21 W. B. 340= 

*»*»■• . , .. 13B L B 427=3Sar.368. 

1 !v 1 tiu't itwltnlure executed by a ManoBstdan. U ip 
p^nlcd |ii> wife -ml her father lr**tas and dhpwd «4 DUE EXECimON OF. 

pioueity in lief fav.mrpniMiinstodo >0 m saii>f»tioo - k:u>*« dftivt-Nm*Uat*tm Ij ndtftndaH 

.ml ill*, hiiae of h* vlaim f«* «l» unpaid balance «( bet , &*«**• 

11, uaeaiioB me «M m Oe cotoenb. purport. In a uxh«I 8 * the lh ** htr J 01 

lC L,„f,k «iu*t deed ucecve. Wght .obaLno* *fc alleged to hm been emoted. f* *jwdMashta Udy in 
Id t an. I whether she had ever* a trustee acctpfcd the favoured her daughter's orphan 
Sft purporting to be contained in it in stfnfMiuo of hei by the lady, the learned Judge ol the High Court who Md 
SLj, fonhc balance ol her du«i.. In proof J that la,t a that the deed »a. not really emoted by the lady, raenbon- 
written statement filed by hei and her lathe: a* trustee* u» ed as a nutter ol suspicion that no independent person «s 
SwB^-iii statement Mated that the Wen eafcd in .0 attest that deed. It appeared that emy mem- 


dint* (the lady and hn father) *ne unco anptM 
undei the tiled of InH. and a* such W-l the ptopeit*. de- 
Hiilie.1 in lire schedule annexed to it upon the trusts thereby 
created. The mUlen tatement purported to be signed 
mice b) each ol the tiu*Ue>. and Opted wkc Iij their at 
toiney. Over 0 , 1 c set 0(the signatures ol the trustees it t~ 


.. _ oiieni, i..\|nauK<i aj •«««» 

defendant* abovenamed" *igned by the attorney. The at 
lorncy was not called. and no explanation wa* giren for hi> 
abacKc. Ami though tbefatheiof the lady. who a 
iwnUnashin, McrfiM bi< daughters signature to the writ- 
U„ statement, he -aid nMhi»gaU.il ihedmnt having 
k-cn read ami explained either to himself or to her. It 
appeared that the father gate inductions tothewfkitor 
for preparing the written statement, bit there na> no ptcof 
whatever that he oer communicated with hi. daughter on 
the subject. 

UtU that it **' impoiiUe under those circumstances to 
accept the written statement as satisfactory proof that the 
contents, puip-rt.or effect of the trust deed *m mr 


be, of the family, who could have been present and who 
could have attested the deed, was present and attested 
the deed. 

UtU that the objection was of no force (87 8). 

It is somewhat difficult to understand what is meant by 
,i lc v 'over 0 . 1 c set of the Mgnaiuroof the trustees it cow- the objection that no independent l ^' d ' n '° 

tai J the usual tkclarolion by the defendants that the state attest the deed. It has not been suggested th»« any »«nb« 
inents contained in the thK.mt.ere u M tothei. know of the family 0 , any person who wc^ld ^ 

S except as to mali«s stated on information and tefcf. 1 present if the deed -ere genuine wasjbsent on the wow 
Lmt as to matters they befieved them to be Hue. FnJ. when it is said to have been «ew»cd. ItU dificuH« 
lowing this was .he mdornnien.. "tv plumed by me to the what advantage would have been gamed by summooingiB 

T.' A ...M«nnf ht the atiorwrt. The at- independent person to attest the deed. The lady was * 

poidanashin lady. A stranger would not have been admtt- 
ted to her presence. The attestation of a stranger who ccuW 
not have seen her write and who could not have known ter 
vokr would have carried the matter ve,y little further IW- 

(L*j*&<*.) Mahomed BukwKhahj. hos- 
SUM Bun. (1888) 15L A. 81-150.684(«4^ 

- Eni<*« *(- MatiH* «f i«* h *" ani k ’ 

anheHigh Court were right in bolding in f*^ 
of the doe execution by a purdanashin (of the IJOIJPPJJJ 

contents, purp rt.or effect of the trust deed were ever ] sued upcm). where ber sen and her nun ol net 

JhAiiowkilgr -f the lady, or that she had ever attested the bond. 

SKr ,M "K.s: 

38 A 627 (648 9)-(1916) 2 M W N. 677 - - p„vt dti-tlt tf-E'Maut mnudngU- 

21 M L T 10 6 L W 378 - 21C- W. V 133- a »i, imt,toted by the heir of a Mahcmedan 1 DJ » 
2-5 0. L- J- 363 14 A. L J. 1218 - lcWcr poMO. of property belonging to her after 
18Bom L B-1037.19O.C.192=lPat L W. 157- (|).»ookbUrwaMhpstobyhertoone/empo« 
36 I. C-104 = 31 M L J 607 ing him toxll the suit property, and (»*«£*««£ 
COMIRMAIOKS LYIDEKCE OF. cuted pursuant to the mcnkhumama^^jrm ^ ^ 

--%»•»' f-’Mi-: ftnmmih- C»t», !p.bW- 

br if—Vo fr^ftfcufli* li/wf h *>' W./4„ ladys knowledge and bJ 

L'u* Ht*** /W. of vesting the su.t property ,n **** , ^ ^ 

The suit was to set aside a died of sale executed by a The lady died nearly b yon af er ibeteafter. 

deceased purdanashin lady in favour of !be appellant. The d^ckand the suit * a 'muUtiw of namesw» 
appellant attempted to support the validity of the deed by The ** »« eoj^ 1 

thTevidence of procct.li.igs which had taken pbee i. tte nu.hr ,n was^’ 

lifetime of the lady in rent suHs. and in a suit in which of tbepropertyw^‘bedated > , wrbccue 

there was a .ontest between the lady and her relatives, ent with rt. The BCMtel ^ nea mlT »wa»t 

Documents in those suits referred to the sale ; and authenti- interest it was to icts (337). (Sir 

city was endeavoured to be given to the transactsuo con- ^ w^^ ^f mS^MUT MEDHl BEGUM r. 
sequence of the Udy herself having recognised it. But there JAw/j/j* E.Smil■) •* * •■ ’ =B^ n - 

was an cntiie absence of satisfactory pu»f that those d«u- ROY Hi Bl KlSHEN. J 1 ™) 3 . fd(/ j J% d mfr 

ments. which were said to contain confirmatory evidence of --/W A P ’ 

the transaction, were executed b, the lady, or that, if she which b ^ 

did execute them, their contents were known to her. The whole evidence falls far short oi that w« wofo|fl . 

UtU tha; the proceeding, in qneticn cwld n« be relied turily pven to prove a conv^ance by a p-^i ^ 
upon as confirmatory evidence of the transaction (deed of There is, generally, the evidence of some relaboo. 
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PURDANASHDMtW./.) 

Deed by -{CcniJ.) 

Due execution ov-(Conij.) 
a relation, of some female servant; certainly of some pnsr. 
•Itt b admitted behind the purdah. who can speak to 
having seen the execution of the instrument Uikpcr-cm 
in question, and who professes to have klcntifinl iJir c\n « 
ing party (0 the witnesses on the othei >kk of (lie h.coi 
or pardah (524). Again, when a transaction m this Lind ^ 
impeached, there ought to be clear evidence nut ..f Ik mere 
signature by the party, but that the secluded woman hod the 
means of knowing what she was abwrt. In swh ca>e> mtie 

S tation does not go far to corroborate the |w«..f of the 
ty of the transactions, for the rege*traii..n mu< neve" 
arily take place under a mooktearnanuh emoted liy the 
party executing the principal conveyance ; and their can be. 
on the face of the one. no higher proof of it' execution than 
there is of the execution of the other. StmUt : when a 
moment executed by a purdah woman i» prodn-td for 
KJUtation, the Registrar must send some oflfctr a> Cum 
«m»oner to the bouse of the lady. who. by examining her 
through the purdah, after satisfying himxll of her identity. 
»«>* obtain an acknowkdgrocnt of her sigrwt-re. 

Mutation of names, though a moir soirain preceding 
done under a mooktearnanuh. the same effect 
*P“* a purdah woman as it has against a pct*.n capable 

it ux“ MC,iB * hi ‘ °" n , ***'*» - ,ml *“■* 

SYUD FUZZUL HOSSAIN f. AMJl'P All Km in. 

(1872) 17 W R. 523 - 2 Suth 585. 

arid faultily, 

their Lordships re-affirmed the importaiwc of watching 
*ith extreme care the proof of transactions relating to ihr 
property of a perdan*hin (336). (Air JfattgW F. 
{■*■•) MUSSAMAT MlDHI BEGUM p. ROY Hint 
WSHlN. (1876)3Suth 333 -Bald. 71. 

Explanation to hi ho, 

amounli I,. 

•bere is a wide difference klwctn reading nut a dml. 
*«her short nor simple, and explaining its effect. SiAndj 
2» «pl*m the effect of a deed upon a purdM*** lad, 
■Jthci* knowing her position with respect I- the sarins 
** 01 ,l * Properly dealt with by the deed (78) 

"> read a deed fluently, to read it in the u*wal way with- 
« Mopping anywhere. i» calculated to puzzle nut ccanpe- 
,han an illiterate purdana'hin T» <V. -• 
S3 «° «plAining that eked lu he r (?* SB)- 

. Bu, ANSODA MOHINI ROV CIIW DM It Y 

Ti AN , M0HIN > l>HI. (1901) 28 I. A. 71 - 

M 0.546 (666 6)-3 Bom. L B 386-7 Sar 819 = 
11 M L s. 164 

jrrSuSiciency O f-Compkx and simpk dbpiwiMis- 
s “ Pordanashin-Deed by-»ompki- 

i,0N BY HER OF-PROOK OF—Sl'fKlCIENlY OS. 

(1926) 621. A. 342 (3501) *47 A. 703 

Forgery of, or fraud in obtainisc. 

r,UHir, •( My. **r<a and 
nl ^ frtwrt and immrtm ;»» kcr e<t<. 

dJS«» bought by the heir of a deoa-d Mai—e 
*J~V° r * ov ® powwwioo of pnpefty of the de-ca-ed 
to KiITv. 0 * uide * d* 4 * 1 of »ak in respect thereof alleged 
Wan T ,ec " lld by 'be deceased in fawnr of the de 
alleged that ihe deed in <)«*«• 
•uS w,hjl - if executed by the de-eased.il 
bo by fraud. 

r* * *ould require strong evidence to support a 
YU. *ben th« nearest male relatives of the lady . 
a * m b w» » preserve her properly were not ccly 


PURDANASH1N—(iVurfy.) 
Deed by 


Forgery of. ok »kaud in "biaining-^cv®/,/., 

aware of. I«it ptr^m and concurring in. hcr*t, HtrY 


(A/r .1Aw/d'«,' 


concurring in. her Acts (337, 
h.Smdh.) MlSstMGT MEDHI BeGUM 

Roy Hi ki KlSHEN. (1876) 3 Suth. 333 Bald 71 

(h,,, H fr*f . 1 -k'<pi,r.a JitJ-lldi+lktf, 
...I U m *«J f J.;J *U"ic,y„ „ au J^ 

A/nU/ir* .1 um.i «*J ^’iruM. <**uilt*l :,»M d«,i- 
lt.kt< r* mat Ini my mil. 

The smt was I ty ihr heir ol a Mahunwdan lad, t 0 ieu ,ver 
po^cssw. of prv^ty iHcmgng to her after Hlti|, c aside 
(l)a mnokhtarnanuh executed (O’ her authwHng the ^ 
of the s»; property, and (2) a ulcdwl Otfuted by the 
modihtar in rtspvt of the suit property pursuant to the 
mookhtarnamah. 

The lady died nearly 5 years aftn the yak, and the suit 
was instituted neatly / ,eais tlieie-ftei. The plaintiff’s 
case was that the sakl two deeds were either fwpe,| 0f were 
obutnol fmn the deveatd b, fraud. The defendants the 
aheneo. admitted l)*wiginal title of the deceased to'the 
prop*.!,, am! tested their ink to the same on the validity of 
the said deeds. The dads wrie duly registeied. Mutation 
of names was mock in put stance thescuf; and pos^»ion 
and cw^wwiM of the piopcrty ev« sinu- the dates of the 
dtevl* wa» consistent with them. 

H.U that, whatwet might k the- lilk midtr which the 
devea^ hell the properly in qwesti.*, the emu, was 
on the plaintiff lo mAe <«t heuasethat the deeds in 

n kn were nihef forged w woe obtained from the 
■•ed by fraud (335). (Sir MmUgtf t. Smtk.) 
MUSS AM UT MEDHI RliCUM r. ROY Him KlSHRN. 

(1876)3 Sutb. 333-Bald. 71. 

INDFJ-ENDFNI ADVICE. 

- AhtmtfValidity •! JnJc.r* m «•/—CWr. 

Iirmi. 

It vowA br held as an absJute luk of law that a gift by 
a punlanashin My cmnU stand unkv it K proved that 
she ha.1 indepoakm advice. The pomwioi, of independent 
advice, or Ihr alrcnce of it. i' a fact to be taken into consi- 
drfatiun and we* weighed on a review of the whuk tirium 
sTancrs rrkrant to the Issue of whether the grantor 
thnroaghl, C— pwhe nded. and del ln-rat.I, and of her ow n 
fiee mill carried "ut. the transactinn. If upon a review of 
Ik facts—whw h include the nature of the thing diaw and the 
naming and halnt of mmd <4 the grantor as wdl a> the 
proxinutecinutnslaiHO affecting the execuikm-lhccomhi- 
MOB i> reached that Ihe lady -chi luce executed the- deed 
even if she had obtained independent advice, the deed ought 
stand. 

Tkii laxdship. upheld a d^ of gift executed by a |mi. 
lady in favour of Ik kgitinutc son of her muktear 
nour in <«S*'I wf neaily one-half of her propeitiw. 
which were vomidoabk. though there was no evidence to 
ahon that.« extcuiing tk deed, she had acted under inde- 
p mlcnt adrke. (Zand Sid*.) K.YU BakH.sM SINGH 
k vM OopaL SINGH. (1913) 41 L A. 23 36 A. 81 - 

18 C. W. N. 282 211. C. 985-(1914) M W. N.112- 
160. C- 378-15M. LI. 130-19 C. L. J. 172- 
16Bob L B147-12A.L J. 116-86M L.J.121. 

- Sit potdanasmin—Deed by-independent 

advice—Xecessu v » ob—Rile as 10 -scope and 
object trie or. (1925) 62 I.A. 342 - 47 A. 703. 
-Evidence agamst-Non-atietaticfl of deed by inde¬ 
pendent pwx* when not. Sir PURlMNASHIX—I>E£D by 
-DUE EXECUTION OF—EVIDENCE AGAlNSl. 

(1888) 16 iA. 81 (88)-16 C. 684 (694-6). 
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pmmsH rB^a 

ISD£?tKDE.TADVICMC»«J 

-iassSfflassjtegffigSSSfSa 

^..rr^s-KSSSSSSSs 

A , FU C.m«Nu , .LK ko) 27 IA 168^23 A 137. ,»»»« 

-Necessity for— Ruk to to-lxgil prute.tico. r« 23 LC- 462 - 27 M.L.J. 13. 

legal disability. Stt I'URUANAiHlN—PRDIECHOS AF NATURE AND EFFECT OF-ISSUE ASTO. 

FORDED iYUWTO-TMWWllSO or. ETC. - 4 dui-Nutmtf. 

-Nccc-ity (or—Rule to to-Mabcmedan -ml Iliad. I A ^ S|dolk> ^ a I *.***** 

wumen-Applic duliiy alike to. S>. PURDAKaSHIS-I ku . , ^ husband's divided brother, «*> 

TLCTION AFFORDED BY I. \w TO —MaHOMEDAS AND y ^ mniled to succeed to the estate ol her husband in 
IK U867,i 11 M I A. 551 (5856).: ^jj^he widow's death a document -hereby ,t 

- Necessity (or—ktk - to-Uthcr party «o t.anoc-, mai ^ that the Utter should. « 

lion aho purdanadiin My-AppkaU&j U> case of Stt lhe *uie and pay a certain »m of mor>e) annua^ 
PURDANASHlN—PROTECTION AFFORDED BY LAW TO tbe executant's maintenance donng her hie. Iheqo 
-OTHER PARTY. ETC. bong whether the doctmR-t op^ed to IMQ 

- Mmuilf ftr—RuIc a, i*-St*fi **t +«t t'« •! htU. U* da«n^t having been cxeated ) f J 

,/ rii W .. , lady in favour o( the chief m k member ol the umuj, 

—CtudiliMi. Uhauld receive a strict construct**. a> lL . . 

The ca»e o( an illiterate purdanaskin lady, denuding 
herself of a large propuitioo of her property without profes- 

• « • 1.. i. <I«% mKi K thfrr Tit t h 


ncrscu VI 4 UIJF - — r— r~# . r “ 

sional or independent advice, u one on «hwh there to m*k 
authority. Independent legal advice b oot in itseM etc* 
tial. After all. advice, if g»*». might ha«r Urn bad ad¬ 
vice, or the settlor might hare insisted on disregarding it. 

The real point i». tlut the di«jx»itM» nade must be *b 
stantiall) understood and must really be the recital act. a» 
its execution is the physkal art of the person who makes it. 


weave a strict construction. 

On a consideration of the whole evidence »d the «r 
rounding circumstances. the J-dioalComm.uee MJ* 
the document did not operate as a conveyance. bOOK 
BOYE AMMAL r. LU 1 CHUMI AMMAb 

(1869) 13W.B3(P.C.)-2BuUi i6i 

KtOTALS IN—I'St OF. AS ADMISSIONS AGAINST 
HEK-PBOOF NECESSARY FOR. 

stantuii) uniRiMWM — «-v-- -■- - _ tv. - idow ap< j daughter-in-law by a 

its execution is the phy>*al ad of the person who makes it. - Utada family governed by the 

If, howe'er, the -ettlor's freedom ami comprehetoM. can o( 

be otherwise estaMi'hcd. or. if the *!*"* aml snfetance , M*A>fc.a ^ |UvinJ , t0 fik road** * 

of the deed .ere the.nseUo originally and clearly cos ««' ***?£?, iliages. they executed a »ookh- 

ceived and itei.ed by the rfttkx. and were then *UtaoU- was a s*aW*J 

ally embodied in the deed there woJJ l* mAhing further j j„ their possession "»* 

to lie gained by imlepemknt adv Kc. the settlor really « ytTJSHm ^lied on as an admission^ ^ 

understands and means to make the transfer. “^TlSfcS The -idows wtre pu.danashin {* 

: St •*-. *■*" - ,h! «*““ 01 

28 Bom. L B 193-30C W. N 337- (W IA 132=29 0.664(6»2l 

A I.R 1926(PC.)204-»LC.6«- 

19 W.758 _ topatTdJtU-CAlt'JrttiUht*- . . 

- Pr*<f 4f—Rd*ti«*t a/ laJj ki*t tt-ii;*4t«na tr ^ ^ a pjrdanashin lady, executed 

iJollifying MlmtXi if—Rdulioti ntling in tkor nm toUateral recitals which were KP-*® 

i nitwit and wt ns pret«U*n U kr . . acted up* does not raise any piesumpUontha 

In deciding in favour of the validity of a mortgage bond of the recitals in the instruments acted up» ^ 

executed by a fitrJnnntkin lady in favour of her legal ad- j. • mljent ^ ,he person who relies upon the . , 
viser. the trial Judge w* influenced by the coosideratioo *, against her to establish 

that the relatives of the lady must have been aware of tbe ,v^ wr ,iculjr f of the deeds were brought» » 

the lady were j + 

acting as a protection to her in the transaction. - Sltfs U U tektn i, rtpslrnr t*(6 j, 

Her brother was personally interested in carrying through When a document executed by a purd 
the transaction, because by it he obtained the discharge of duced for registration, the Registrar must sen* 
debts for which he alone was primarily liable, and this as Commissioner to tbe house of the tag ^LfrfKr 
relief was obtained by mortgaging F*'?” 1 ? “ he ;c g be: through tbe purdah, aftei sansfying 


*it- 


transaction because herbrrther was a . 
deed, and two of her relative were the identifying 
nesses. 

Held that, apart from the question of the suficiency of 
such a consideration, the facts of the case entirely 
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PUBDANASHIN—(CW.A) 

Deedby-(C<m/,/.) 

REGISTRATION OF -(CfKtJ) 
identily, most obtain an acknowledgment of her senatcic. 

Syud Ft’zi'L Hussain v. a.mjud ali khan. 

(1872) 17 W R.623-2Suth.685. 

Sale deed-Heir's Suit to recover property 

CONVEYED UNDER. OR CONSIDERATION. 

- Duttt Itr funhsi—m,itty fifty «/—*•/. 

Imi h bt binding, but tMiiJirj/iM /#»*/ * t t,br.. 

ktn fijtd. 

In a wit by persons claiming to be the heir* of a delta- 
led Purdaaajhin lady to recover possession from the appd 
Um of village* comprised in a sale deed executed I* kt in 

* “*»»,for recovery of the sakcocmdciaiion thereof, 
•I foanded that the deed was duly executed by the d«d 

intended to pau property but that no pan of the 
wotideratioo foe the ule was paid by the appellant to the 

dotaaed. 

Their Lordships upheld the sale but deiierl to the 
plaantiffs the consideration amount with interest (144 5). 
Xf "«*/)• Hakim Muhammad Ikkam-ud din r. 
NAJIBAN. U898) 261. A. 137 - 20 A 417 (166; • 

2 C. W. N. 615-7 Sir. 363 
SmiNc aside of—Suit by lady for-onus of 
Proof in. 

* M •* Mmwy fijutuH—Dt. J m fx.ar *1. 
jk respondent (a purdarushin) come, into tout! seeking 

* «relieved from the effect of her own conveyances. the 
««*tlon of which she docs not depute, again*! one who. if 
** an abvolute stranger, stands in no fiduciary relation to 

S ' • a . M " j* «Pon her to establish her right to that relief. 
'*• Ctlttlt), MOOSHU Bu/LOOK KUHEIM » 
'UMSOONNISSA BlCUM. (1867) 11 U L A 651- 
8 W.R.P.C 3-2 Suth 59-2 Sat 259. 
Validity of-proof of-onus-quanium. 

committee and the Courts in India hate always 
careful to set that deeds taken from Pnrdnk worwo 
w ten fairly taken; that the pity eiccuting them has 
/a,.,* 7* ‘P"*. and duly informed of what she mas about 
Lilt. W W')* CUESH CHUNDER 

lE *;.!S® u “at BHuccoBtmv Deiia. 

(1870) 13 M. I. A. 419 14W.R PC. 7- 

___ 2 Both 339 2 Sir. 679 

. 11 is incumbent on the Court. when dealing with the 

pfoperty by a prdanasheen woman. to be 
kni t '^transaction wa* explained to her. and that 
wfcJJV* 1 ,h ' w “ doing; and especially *o in a case 
lady h>, .I” c ® n ' ider ation, and without any equivalent, the 
Prcctnv /* dooi ®«t whfch deprives her of all her 

aScX^lV; { S” M "**V“E-Smtk\ Nasv abSved 

^aiu.Diuusbannoo Begii>| 

__ (1877) 3 Both 444. 

of dwd * and powers executed by pur- 
Rx^ laiui 'fi , '* re *4 Q asite that those who rely up-« them 
ledmt^ T* Coort «l>at they had bee., explained to. and 
f,7Aw Who ««utethem(43). (Su M~- 
Mr Ko» b M, ‘ Sud| sht Lal *. mussumat sheobv 
° ,R - (1881) 81. A. 39 =7 C. 245 (250)■ 

tWIdi Jj}' desire not to say a word which 

"mere with tk. ik^ r^ri 


■* hSS2*2: ***** - hkh ,be °"u 

N lo ufr n, « “* d«ds of puxdaaashin |ari« or could 
tel? ^ Protection which it is the duty of 

tul 0 *, Woond ,boK wko " e “ uUt ‘° 

They do not forget that the 
J2‘^tdacashin Udy. The) d.-no! f <*F< ‘ha: 

^ ** «Wtk»of the deed she was Uvmgut 


POBDANASHIN—(cV«/i/.) 

Deed by 

Vauihiy w—Proof of—Onus—Quantum— 

(CwJ.) 

i*ec tlun M.iinary Kvlu*i-«; tbt she was in my deep 
<lNr,'.. j»i that >hc » j« >un««.n.l,<l l»y the- members of 
(hat bran,a iLc family tonlmh the ubfccls of her bounty 
irMe iu!i!A.iurHj Url Hut tearing all these things 

la ninJ. ami rrsicsii^tbcwlxlr ditkMe. tk-y cine to the 
i-<4khM.ai Hut the Ldy Ur* pcifictly well nliat >he was 
O-eng. ami that in tm, sen«c the act was her own act (92). 
(/-■'•/ .•/-• *-\f/ u). m mi'imlu iiik'it khan p. Hos- 
shni Im 11868,151 A 81 -15 C. 684 (698)- 

5 Bar. 175. 

-11* result of pm Mis < asm a* to the uius and quan¬ 
tum of p.».f in ,a-<. ,4 tkexH rxecuted I if pordanashin 
Uoies '!ated cm pp. 2N 9. (WiL,:. ). KAIJ IlAKHSH 
Singh Ram Gotai sinch. (1913; 41L A. 23- 
36 A 81 18 C. W.N.282- 211. C 985* 
(1914) M W N 112-16 0 C. 378 15 M L.T.130- 
19C. L J. 172-16 Bom L R 147-12 A. L J. 115- 

26 M . L J 121. 

——The Board la« alway. Uhl tlut the cinunistancct 
under which a prdanadun woman Agnes to sell or mod- 
gage p.tw.iy in whkh *hc i» inter,v,d must be carefully 
rsaaKW'l inu Wrtoa^utJn that 4e had itdc|K rnleit 
adti-e ami that the Ul) l,a i -uim Kill intdligencr to un- 
ilet.Un .1 the riles-nt and important mallei', that she did 
iimhf^aml thsm -• Iky were explained to her. that nothing 
wa» lumealed. and that then wa' no undue indutnie or 
mi'iejre>»iita«i , «’‘ (27-'). 

//./y.o« the esideme. that the lady thuroughly understood 
Ik erfut •* the M in quoimn. and that she acted under 
indrfkrsltfti mM0I \2~*) (A,- MATI LAl 

D.\$Eastern M«mcigage and .m.fm v. fo.. Lid. 

(1920)471 A 265 28N L T.351- 
2U. P. L R (P. C )166 * 26C. W. N. 265- 
611 C. 486«* 1920) M W. K. 631. 

-Their Iw.l'hip' fully iu>«nkd tk font of Ik 

okatati-e.' of tktV^rt brkw that ever) jKorcction should 
be giten to panlonadun ladif. and that the proof nquiied 
from pei*on* who ha«cinteresl into liarmttiems with par- 
■Iana>Inn Uk'. and 'eel to mf.-nc those tran«acti,ms 
a (ain't them, should be adequate and satisfactory (7|4). 
IVr. Amur Ah.) NdHAVMAD All* RAMZAN All. 

(1921,14 L W. 710- 24 C W. N 997 • 681. C. 891 - 

23 0. C. 160. 

__Tbr par's,' who up and id) upon a deed cxc- 

tulcd by a purdanashin lady must satisfy the Court that tk 
deed ha. brew ex|4aintd to and und.tdood by the lady, 
either before«***««•« After it under circumstance, which 
estalWi adoption of it with full knowledge and compre¬ 
hension. Mere execution b) >u,k a pri-oo. aNhough un- 
ioompaoied b» darc "- F nXo ‘ " . w ^' mi,< 

understanding of want of compn-kn'ion. is in itself no real 
prmf of a true under Jandng mind in the executant, (lard 
C.nK/r) Mt SSUMMAT FAWD-US-NISSA v. MUKSIII 
MIKHMR AHMAD. (1925; 621. A 342- 

47A 703 20 W N. 662 28 0.0.338= 

23 A LJ. 1000 42C.LJ.631u 
(1925) M. W.N. 918 120. L.J.656- 
28 Bod LB. 193 30C.W.N.337- 
AIR 1925P.C.204 891. C. 649 = 

49 M. L J. 768. 

-|Vrv«is who take transfer' hom purdanashin ladie, 

are bund to that they not merely executed tk dorm 
mo,!, but that they understood what tky were d<ung. Tk 
mere dedarttioo by tk retd--, mb-eqoently made, that she 
had not uwbmood what sk was d-aug. obticusly is not in 
iudf ccmchuite. It must be a question whether, having 
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PURDANASHIN-(<W) 
Deed by-(f.W.) 

VM.IIH1 V 01—1'ROOF 

, ..,a ,.Vtbc proved pmoMbid 


OF-ONVS-QiANn-' 


PUBDANASHIN-^c^.) 

Deed by 

Validity oi-proof of-Omus-Quahtum- 
(Cwfi.) 

of- Intent awe — ff/hnfmikmiot of—Deed of. 

fr i,u...r--- -- y-w uexe The deed, in short. is a deed substantially without any 

llw 'cttkment. the ctrtumstance' -n «_ c colder ark* by a pautanashin donor of her entire property 

cuted, ami the whole history of the put . , ^ ^ *ho. or wtio< representative, submit 

cdal.li.M that the deed execute^ w. the ^ and^t |o her and oUai „ within the pa,da 

g-n, act of the v-t.U or M. M £ Z, her Mature. It is tne established law of India in these dr- 

mativ*, those wljing on the oped haie peo that the strongest and most satisfactory proof 

is. ’ssslssSoS feaar - ** ^ 

4 0 w ffc'K Ifmffmm. 1 StU-. * ■» u w * «r - «t 


-Daughter revcrskmer-Mortgagc by rr^her—l>«d 

validating, executed by daughter to be. ,*n*M*- 

Validity of. A.V IHtk|.ANA^HlN-*Hl SB»XLC.« 
TEH REVERSION KK. 0**) 19 1 A 196 ( **?' 


upon tne oonec 01 ., 

mrrf. is founded upon the fundamental fact th 

»■** whether the wdl prod*- , Q ^ ^clingly this obligation 
uly, it was conteooed Mure ^ lrfatioo>0 f ,he parties be not fut 
I king a will nude by * | and consequent umeJy is deal 


understand the transaction, this is but a secondary way of 
vay.n* that it is the obligate ol the donee in any transac- 
(ion proceeding from her to see that she does so understand 

,, . .afi/oivi!- «• The relations of panics demand that this doty be per- 

1 A *25 {“S? C fo'rped and Where coorts of law declare that the onus rests 
14 A. 420 426 7) ^ ^ ^wing that he did so. that, of course, 

■ • fact that it was his duly 
...thus arising out of 
. fulfilled, the case for 

rescivMa and consent umeJy is clear (W5). 

Awiviliz the above piinciote. their Ixmlships reversed 
the Sfmcnt of the High Court, and restored that of tl* 
Suh Judge declaring inv alid a deed by which the P***® 11 ® 

(»l SlHGH. 

30 M.LI. 47-24 Bom-LJ.626- 
4U.PLB (P.O.)27-(W«)M.W.N-«6- 

AI.E 1922 P. C. 14 - 641C. 559 - 42 M- L J- 

- 1/mI Mur -XM*P i" f™*' "• A . . M 

We have a case of the legal adviser to » 
woman acting the pit of money-lender to hcr.andp^ 
ingthe extortion by her of a mortgage to**** 
it> repayment. It H difficult to conceive a case in which «* 
Z2SS* ettitlevl. and indeed obliged. «o «-*-«* 
transaction with closer scrutiny or to mustl «£|*5' 1 
Ik mortgagee supporting the heavy onus of show* 
the client was full) aware of the meaning and c«M 

*S?£ £ “ ** 

morteaie bond were extortionate, and that tw ^ . 

The deed was therefore hdd to be void and m »w 

her. U*rd Xfc*lt~) LAIA MAHABIR P» 


- li*«Ht*r-lVill i» fumr »f. 

In a case in which the issue 
ed was the act of a deceased lady 
the trial Judge that the will Ly, - - 

purdanashin lady, whose face was veiled ordinarily, in lavwr 
of the person who was executor, purporting to convey the 
whole properly to him. the burden *a> ver, heavy upon the 
person setting up the wiU to show that the will was the deh- 
berate act of the executrix. . 

•flic learned Judge, however, hdd on tk ev:derxe. that, 
whether the burden was heavy or not.lt had been uxharg- 
evl adequately, and hi* election wa* affirmed on appeal. 

Their fajidslips accepted the concurrent finding* of the 
Courts below. HMw) ISUBU I-tBBl, 

‘““^“JSSSwmmr.w 

-Gift In lady. Sn Pl’RDANASHlN— GIFT BY. 

-1fu'liand—Transaction by lady with her. S" PUR* 

Danamin Husband. 

-//usW •! «r O rr.v K*trt-DttJ tmwlti cm 

litir kltlf If 

In a Miit brought against purdah women upw a deed 
alleged to have been executed by them, the plaintiff adduc¬ 
ed no proof that the women had ever signed the deed, or 
that it had ever been signed by any person authonred by 

MM, disse.iting from the High Court, that the plaintiff 
had not made out a prim f*»* case. 

The deed sued upon was executed by the husband of coe 
of the ladies, but it was not proved that any mookhtar- 

namah authorising the execution of the deed by him as agent, againM 

of hi. wife and her sister was passed by them : and there S haD r. MWSSAMMAT TAj B^AM^ w n 

wa, no proof of any verbal authority. MUSSUMAT A 2 EE- (1914) 1 L W. «•-J* Jl J j J. 13- 

ZOONNISSA V. B.vyUR KHAN. (1872) 10 BLR SMm (1915) M. W.N. 387 - 231C. f ^ r 

(2112.213) =17 W. B 393 - 3 Sar. 100-2 Sutfa. 572. | - ihmp*l 


- Illiterate laJj—Dked 

In the case of a disposition of property by a pardanashm 
lady an onus is cast on the person relying on the drsposa 
tion to establish that the transaction is one wbkh the do- 
ponent thoroughly comprehended and deUberateft and of her 
own free will carried out. Where the pardanashm lady is 
illiterate, the court will be especially alert to see that tbe 
burden cast on those supporting her disposition is satisfac¬ 
torily discharged. {Lord Atkin.) RaHUIU r. HaSSA- 
MALM DECUWA. (1923) 32 C. W. N. 93= 

L L. T.40 B. 113 = 110 IC.200 = 
28 L. W. 596=48 C. L J. 412=5 0. W. N-1138 


Rani 5 was a lady 65 years of age ind ^ ^wba 
terate. and she had no adviser or counsel or ^ j, 
had great influence over her. S executed * «* h , tbe 
1865 in favour of D. The deed at first po t 
bdv apart 29 village, of her patnmony. 
rental of Rs. 9.993 a year^ to **'»***£ hotevn- 
tomb and that of her deceased husband. • fa|rt 

went co to say that D. her managing agent. - ^ 

tbe management of the endowment in he 

after generatioo. and that under every ^ ^ 
Shocld have full power for good ft a»tM 


L W. 595=48 C. L J. 4iZ=ou. n. n- xxoo= soouiu ‘r —t 0 . . _ _ 

ltaiW8P a303=MM.l.r.M(86-6).lll* p««.*l«u«lBl|rnlewlrf 


THE PRIVY COUNCIL DIGEST 


S*I3 

PUBDANASHIN—{CW</.) . 

DMdby 

Validity of-Proof of-Onus-Quaxtum- ' 

(Cmtd.) 

facts of the case it appeared that a comparative small 
portion of that large fund could be amualj alocated to 
toe expenses of the tomb, and that a large sutph, would 
each year remain in his hands. 

In a suit by the son of D for a declaration of right to 
p*«*ion of the villages conveyed by the deed. krld that D 
certainly filled such a portion toward, S. as to r*w*r it 
incumbent upon him to she* that he hvd nude a prefer 
0 * of the confidence reposed in him by her. and that the 
elocution of the document granted without any valuable 
consideration and from which he obtained important pew- 
fr« from all attempt at undue inAaence ' 

Every onus i, thrown upon a person who fill* ,«h a 
character as D did, of shewing conclusively that the Iran 
action was an honest one, and a Awm fid/ one. as to which 
» "Oman in the position of S, had some independent advice, 
or some opportunity of knowing exactly what she was about 
»"d in which she was not under the complete influence ol 
her manager (148). 

t-'Hur that the plaintiff had not di*charged the 
<*«' which lay upon him. that ail the facts of the case 
•»t to shew that there wax active undue influence, aad 
y "* increment was bad at i«/w(14*). (Urd 
*"'"•) WAJID KHAN K KA)A EWA2 Al l KHAN. 

(1891J181. A. 144-18 C. 645’6Sar 46- 
B No. 123fOodb;. 

dttd tt tnhrt frtftrtj fa ftumr tf. 
anist* 1 lady 1 dwd 0,,lJc fawoar of the 

*PPH »nt, who, cm some occasion*, had acted as her nook 
' min Usines»X The lady was a purdanashm 
apart from her relation,; wheiher in the fosse of the 
‘Ppdlant or not was not distinctly proved, but crrtawiy m 

a Wh f‘* ihe ** '* i,bu '“ lty °* lu(sn< **'*»» ,hkh 
*f* n *“ Pi "i “> "Ml> -Ppurttlj the 
! fc T Propwty. ought to have around her. She. 
W,t thu» alone ami unprotected, executed the deed in 
, lc *«" »»our of the appellant. 

'n a suit by the heirs of the lady to -t aside the deed. 

< 'hat, according to the principle, which bad always gui 
Jr, 7 » baling with sate or gift, nude by ladic, 

mi.. \ po ' i,ion - ,f * strongest and i*w *au,factory proof 
‘ *o be given by a person who claimed under a sak or 
,r * 'hat the transaction was a real and tern fJ, 
*-* ,ht iady '* 


= *ith (206-7). 

'Iiid furHir that the appellant, far from di*cbarging 
cIm i 000 ’' ,0 produce even that evidence which 

W) -as within his power, and which ought to have Uto 
ordinary ca* of a sale that is at all 

d£v t1 (207) - e Smii> ) TAC00k - 

h»7i\^T Rr p * SvED ALI HOSSDN khan. 

KWi > 1 *■ A. 192-21 W R. 340-13 B L B 427- 

3 Sar 368. 

it. 

bv * M for 'he redemption of a mortgage executed 
1 ®«her of the first plaintiff. The defendant in the 
lUrr Tc '° n and representative of the original meet- 
IhT', J 6 * ***** in the plaint were directed to show 
-vtiul® “^Jtapr. B. was an illiterate pardana*hin 
. !"** woman * 
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PUBDANASHIN-:^^.) 

Deed bj-(C<*/.) 

VA Jfwrr of—proof of-onus^Quanium- 

mortgage money at the rate of I per cent, per mensem. The 
Uly appeared to have had the advice of her son-in-law on 
the oxmuo of the cucuUon of the mortgage deed, and the 
twu two court, in holding that die executed the mortgage 
wwh a full COW, preben,** of the transaction relied on the 

U lhU ,** *** ««« P«J off With monies 

advanced on the mortage; and no quetion was raised 
again,! the tran.*a«ioo in the iiictime of the lady. 

H<U that tae iol two court, woe right in deciding that 
the lady euxutol tkr murlgage will, a lull comprehension 
of the tfauaction (7H 5* ( X!,. Amur Ah.) Mohan- 
mad ALi r. R.AMZ.IN All. (1921) 14 L. W. 710- 
24 C. W N 997-58 l C 891-23 0. C. 160. 
——IW .00 to domirute wiU-l'erson in-Detd confer- 
rmg b.-Dtfit <n—Ijticr s fa.hire to di^harge onu,-Con- 
current finding, as to-Privy Council’s interference with. 

A.V Priw Council— pKAcnct—QuiSTiON of Fact- 
('oncurrf.ni Findings - Inukflklxce with- 
CASB UNDFJt—PURDAHASHIN. 

il930j A I. R. 1930 P. C. 139(1). 

-•AV/J 'lewf Imil—li/td 4<duatui( <ntirt fixity U, 

Tne cde.t of a deed pirporting to have been noculed by 
a pordanaxhin UJy was to devote all the prop. rty which the 
lady pa**v,«<d to itEpn, u*e*. to deploy her light, as pro- 
prietor. and to •o'Ktitute her one only of the muttawallis 


for the management of the endowment, giving her 3/28 
part, of the income of the whole property only for her 
management. The deed wa, written in a language which 
the lady did not understand. Her case was. that although 
she executed the inMrument. it, contents wire not explained 
to her. and that <hc wa, ignorant that its effect would be 
that xet out above. 

A mutation of name, from her own name alone to her 
own and another’, name a, mutwali, was effected; but the 
■noAtarnanuh was ou provd. The ctate, also were 
afterward* drscribed m Kveral document, a, naqfnanuhs. 
and she her-elf wav drwnbed in many transitions relating 
to the e*tatr, a, mutwali. Kewipt, for rents were given first 
in her own and her cn-matwal's name a, mwtwaljc, and, 
after her <o-mutwali's death, which lujipcned about twn 
yeais after the deed, in her own name ax mutwali. PcAtahs 
were granted in which »hc wax x> rWribcd. Suits were also 
brought in which she *« plaintiff with a similar ‘description. 
Ov the other hand, for meire than twenty years, notwilh- 
landing that she was nominally described in the above 
transaction* ax rastw Ji. ,he actually dealt with the property 
t..-. | " «"• S*« mowroxsee lea**, sold part*, and 

irom oi*cnarging | ^ parts, and in every way treated the proper¬ 

ty as her own. and a, if it were not subject to a religious 
trust. Those act*, whkb extended over the whole time 
from the execution of the deed to the commencement of the 
suit strongly •bowed bet own consciouxness, that while she 
was described as a mutwali she really bdieved herself to be 
the proprietor and owner of the property, and had no idea 
that she had reduced berxff to the stale of a mere manager 
of it. entitled only to 3/28 parts of the income for her main- 


|k« 

fe < r' he CMcuied the mortgage without a^^H 

nature of the deed. 

U|aj ” aor ' gage th e mortgagee was to enjoy the tnott| 


me moftjape wis loenm 
lor ,hirt 7 1* 2 * in E« of interest and that 
-* 1 * ‘he mortgagor *u to pay him interest co the 


Ihli, afirming the High Coart. that it wax not edalilbh- 
ed that the lady underxtod the full import and effect of the 
document she executed. (Sir MM*pu E. Smith.) 
NAWAi SVED ASHGAR AU ». DILRUS BANNOO HkGUM. 

(1877;3 8uth 444. 

- Sm im U* end am mtvihtar - Mtrtgtgt kmd 

n pud in mmt *t Indy hy. 

It is a wd! known rule of thi. Committee that in the 
case 1 A deed, and powers executed by purdanashin ladies, it 
u requisite that those who relj upon them shwld satUfy the 
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Deed by—1/ j 

“vlmm^o.-PnooF of-Osus-Qoaswu- I Validity of-Pkoof of-Onus-Quaktum- 

2 ^ !o -a by I HtUOa* (be deedcould not stand and most be set aside. 

( ou.l that thr) had been explained to unoer oy ^ MUSAVMAT FaRID-UNMSSA t. MUH- 

those who executed them. ' ui'kmtii Ahufii (1925) 621. A. 342= 

In a suit brought a 2■ , " v,, a ^ cn VT?{J* 47 A 703-2 0. W. N. 662-28 0. C. 338= 

PF lwi ; *hich put^te,! to hi t J* . 23 A. L J. 1000 - 42 C.LJ 531 -(1926) M.WH. 918- 

the pen of Sounder Lai. M,nmda»an d a«iwkht^. | M q l j. 6 56_ 28 Bom. L. B. 193= 

™ ^ M 30 C. W. N. 337-A. I. B. 1925P-C. 2W= 

nty to cw ate the bond. The High Coart tanner loona. j „ 8 

r 1 ** 'r'iS .^lotrfKo^'^Sl —The ,W a deed of 

the mortgage bond » said to bate been *'*""*'" th€iet(lor adeMMed r*rdanashin lady. 

lady, there is no evidence that it was in any way explained bout 20,000 on 

«hKh Uy on h.m and that U>mM^ maintewance of the mutawali. who was to l* herself during 

,j: ;r,:fz‘’r ispS'k '“>■» ,r:“ 

est/bFiih tFi.t »hc iindcnlood iu <fl«t aid Wall* fed ImMJlkw ° ( ^“*75” RUHULLA 

«• imcll.Kcntly and |Hope.l> bj W. (IW ,«m'nttjm'(19»/sK. M 9 S ■ 

In a suit by plaintiffs <la.rn.ng to betray amir, a deed ft f? 200 - 28 L. W. 595- 

of endowment executed by a pa.danaslun lady (which was IL. T. 40 B. 113 1101.» » 1138 - 

to take effect a.b.luh.ch stopped the lady of I E^MsVc^WML J.8i 

all her possessions, except to the extent <4 the reservation | A. I B. 1WB r.»/• *» 

made to herself of her pension of Rs. 40 per month) for a Examination of-Commlsslon for. 

declaration that all the property comprised in the deed was _ . u ,0-Refusal to i»ue *h» 

waqf. MS that the plaintitf* bad not discharged the «■> I fosiUtSSlON-PURDANASHlN Din*; 

which lay upon them(161). {L*rJShnr.) SaJJAD HUS- (1898)251 A 117 (124 5)-25 C. 807(8156) 

M.N :•. \VaZ|R AU KHAS. (1912) 39 L A 156- 1,ANT J "*"” * p<m i d- 

34 A. 455 (463 4) -16 C W. N 889-1 — to g* TO 

10 A L J. 364-16 C.U. 613-14 Bom L B 1065- CJmfcw*. S<< C. P-C. g». £ ^ 117 l jgc.807. 

(1912)M W N.976M2M LT 361- EXAMINE PARTI. (1818) 25 I. A. 11# 

161. C. 197 - 23 M. L J. 210 0lft by _ Validity of-Proof of-Onus-Quanta 

-The plaintiff had executed a wakfnama by which _ n^k-M HttmUm. , 

she purported to divest herself of the whole of her prcpeity. . Vi: K haVe to deal with an instrament avowed- 

subject to a life stipend for herself and her busload andto ^ from a woman stricken with a^ 

a right of residence m a house, and to appant the respond » J in f.pMation of death-lhat woman betng 

ents mutawallis of the wakf. She sued in sulMance to set , . f|hich tbe |, v re g jri j $ u in need of esp«ia 

aside the deed. ........ ofot«tion. Whatever strictness is required in the 

At the time of the execution of the deed the plaintiff was P dis^tion is. at least, equally required here, 

a married woman, illiterate, childfcs. and purdanashrn. _ ^ jritto, in a character and language ^ 

Tlie grounds on which the plaintiff sought to have the deed possovion of her faculties, she coold noth# 

set aside were (I) that she had executed it wkr actul | «■ ^ts p ren by the witjg 

undue influence of her husband, which dominated her ^ „pUna«ion of the deed ojJ 

choice and will, and (2) that, when she executed it. she had ^ eifCalP i^. her are inc°o«sttt'^ 

had no explanation of its nature and contents, but through **“. If it „ re m estaWished that the per** 
out believed it to be an instrument needed for the routine . \ . , .l. MDtr were the woman ail's 

management of her estate. JSed «he deS. the proof would sliD M 

It was found on the evidence that the deed was n« exe hiA , 0 be given to «W* 

cited under actual undue influence of the husband, and that ^ ^ion-proof that she redly knewJ 
both liefore its execution and also shortly after its execution . . inIfrKjfd l0 ma ke this dUpoatic* ojwr 

when it came to be registered, its ccmtents were read over • . (J . f Jma w cM> ) MUSSUMAT IB- 

to the plaintiff and were to some extent explained to her. i' , kAl d aLUK r a m. 

The evidence also showed that the lady had herself an idea *°°* “““J ji i, A 1S9 = 10 W. B. (?• 
of executing a wakfnama and had given instructions for the [ 211 J N S. 106 = 2 8uti»- 49 s 8 Sir.» • 

preparation of one. The deed in question differed, however. | claimed the suit prop*** 

in material respects from the one she was shown to have — The pUintife-r ^o n ^v. TVJ 

had in view, and there was no satisfactory evidence that her under a deed of gi .r • • < - Dpe |l«t. who «* 

attention was pointedly drawn to the differences and that were 

she assented to the deed with those differ m possessjon and tested the pUintifl's sat r— 
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PUBDANASHIN—(tWrf.) 

Gift by—Validity of-Proof of—Onus-Quantum 

-(Conti.) 

pleaded, inttr alia, that the sieged deed of gift w* either 
a forgery, or. having I*en procured from M by ihe fiawd 
and ccmtrivance of her bothers. was not an effectual dis¬ 
position of the property. 

M was a purdah woman, and (b* dispoitiuw in quotioo 
was made not very long before her death, and whiht *V 
was labouring under a mortal disorder. It was not to 
the objection of inoflk iousoes*. Her prefetenre of her own 
blood relations to a soa adopted l*y hrr btJaad. and other¬ 
wise provided for. was not unnatural. IVie*p<c.dtnt» 
evidence was conflicting as to the party intended to be 
benefited, and left it uncertain, to say the least, what were 
the instructions for the deed, and fnm wh-m tho*e irnrac- 
lions emanated. 

HtU, reversing the High Court, that evidenct >«> untnot- 
worthy, so uncertain, and so conflicting, was tv a Mich a. to 
indoce their landship* to declare .iflitnutiuly tlut the 
Hitti was in any sen'e the act and deed of V. or even 
that she herself put her hind and seal toil (431 2). {hi 
Jo"n tV/W/r.) GutlSH CHVXDIK LtHOKEE r- 
MUSSUMAT BHUGCOBUnY DlBIA. 

(1870) 13 M I A *19-HW R (P C )7- 
2Sutb. 339-2 Sat 579 

“— m ltiy in extremis at time of nr, nh-'n of dud. 

The appellant claimed under a deed which <* the face of 
" purpceitd to be a deed of sale for K*. 9.000 of 
worth a lac of rupees. Tlie alleged 'alewa. byajMda 
•tohin lady, during a very severe and painful ilfaXft. of 
which she died within a few days afterward*. The vendee 
the niece of the lady, and the deed wa» prepared by the 
•fiwioo. of the niece’s husband. The Sr a Court came to 
Ibe conclusion that, treated a» a sale, the deed could not 
“and. and set it aside. On appeal to the High Owl. it 
was suggested that though the deed might not be good as 
\ deed of pure sale, it would be good as a deed of >*wnty. 
Ib« sale being cotoraNe for the purpose of giving effect to a 
Jfl which otherwirt it might be difHcult to make under the 
Mahomedan Ijw. The High Court came to the conclusion 
,hal '**« •« t»o evidence sufficient to satisfy the burden of 
P f »f which lay upon every peron who endeavoured to 
*'ain a deed of that kind a* a deed of gift from a peron 
■ «"*" where the thing had asmmed on the face of it a 
!«ally different character, and where, in the first instance. 

" was pleaded and endeavoured to be supported as a deed 
<•» fcch different character. 

J* *PP»I Iheir l/Kibhips affirmed the jidgment c i the 
”'* h Court. MUSSAMUT KUMUROONI'SA BECUM r. 
**H*ZA SvuFFOOLLAH. (1871) 16 W. B (P C ) 321 » 

2 Sar 743. 

Husband of. 

Inking Business carried on by-Settlement 

or ACCOUNT BY HIM IN RESPECT OF. 


T~ S »‘ Oftnirf tody on (« of-Uamtiinahhly of- 
”2’ r *1«'ti in faU of 

a/, e * ut lo recover a sum of nwxiey from a purdana- 

foot of an account settled by her husband. Tie 

alleged to have been to settled was in re>pect of a 
T*** 8 ? holiness. There was no evidence that the lady lad 
authorized her husband to make such a sett'ement. 
waa no satisfactory evidence that such a business was 
J * «•* lady, ard certainly none that it was earn 

jJjSf b « knowledge and by her aothorUy. 

fc'fbe circumstances no authority could be 
» b[,v ,he f4c * ll “f * bankingUisine» was carried 
67 ** tobiad to Ole knowledge of the lady (43). 
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PUBDANASHIN—' ’Conti.) 

Husband ot-{Con/J.) 

lltNKlNC BUSINESS CARRIED ON BV—SETTLEMENT 
OE ACCOUNT BY HIM IN RESPECT OF-{Conti.) 
j No implication founded on the loure of bovine* tan 
arise (43). (A// Montapu £. Smith.) St'DlSHl I .Air. 
MUSSUMAT SHEOBaRAT KOER. (1881) 81. A. 39 « 

7 C. 246 (262)--4 Sir. 222. 
IMUCHILR REVERSIONER—-MORTGaCE HV MOTHER- 

Heed vaudatinc. bv daughter executed in 

FAVOUR or IIFR OWN HUSBAND. 

-- ValiJ.ty of—0**1of froof of. 

A peivcm claiming under a mortgage 1* a Hindu widow 
.ustersded that, even jf originally invalid. the mortgage wa. 
binding up* the huslond’s estate. Utausc it hail l« n 
vaUdated by the daughter of the deceased by a deed sub*- 
quently runted by btr and her mother, tin. mortgagor. 
H* deed relied upon for validating the mortgage was a 
general power of attonuy executed by the widow and the 
daughter in favour of the latter's husband, and it was urgtd 
that by that deed the daughter admitted and recognised the 
mortgage. There wa* no evidence that at the time when the 
general pjmrr of attorney *a» executed, the daughter knew 
anything aU«t the mortgage. It was not shewn that she 
rnmevJ any advice or infornutioo beyond having the- deed 
read to her word for word. 

IliU (hat it would be aga^n.t all principle if a lady so 
■ started were held Uwnd 1 $ *wh a transaction ( 200 ). 

The daughter was a puidanoshin lady; she had no 
inkie-t m the estate other than one in expectancy 1 ; she was 
not dealing with a Mranger but with her own husband; she 
was not receiving any valuable consideration. There is no 
evidence that she was toll that the deed she executed had 
the effect 0 /subjecting hrr expectant estate to a burden 
which she was gratuitous undertaking (200). {Lad HA 
W.) L*U amaranath Sah t. Rani achan Kdn- 
war. (1892) 191. A. 196 -14 A. 420(426 7)- 

6 Sar. 197. 

DEBTS OE. 

Sour rtf k-nd pun *y tidy for—Validity of—Cre¬ 
dit* trmlft for lady—Died okainrd hy, ty frmnrr fut 
thornf t hihnd—.Vo mdrfrnd/nt odtiu. 

TV que*tkei was whetbrr a security lor £ 1.000 given to 
1 V appellants by a married woman for debts of her huvband 
wa* impeachable by her. 

TV security wa* open to the double objection of having 
been oltained by a trw*lee from hi* intni p* truit by pro- 
sure through her husband and without independent advice, 
and of has ing teen obtained by a husband from his wife 
by pee*sure and concealment of material facts. It was also 
found that tV document signed by tV wife was my diffe- 
rent fron what she supposed it to V and a document of tV 
tree nature of which she had no conception. 

Held that tV security could not V upheld. 

SrmUt the security could have been upheld if the only 
ground for impeaching it had »«n that the wife had no in- 
dependent advice(8l5). {f.*dbndtir.) TURNBULL & 
COr. IHVAL. (1902)60. W.N. 809. 

-- -Smrrtj for-Deed making ladyhMt ai-Validity 

ot—Proof of—On* 1 — Quintnm. 

plaintiff sued tbe widow kanisand tV infant son of a 
leased Rajah, and based bis daim on a bond signed by 
the Ranis. TV plaint alleged that the debt was tbe 
Rajah's, but tV bond recited that tbe Rajah had borrowed 
ocoeys from the plaintiff, and that the Ranis had also 
borrowed from tV plaintiff, and it drew a distinction 
between tbe dealings and estate of tbe Rajah, and tbe deal¬ 
ing* and estate of tV Ranis. Hold, that tbe suit against 
tbe Ranis was in tbe nature of a claim against sureties, and 
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PUBDANASHIN- t*. td.) 

Husband of— C ^i.) 

1 HUTS'‘I —(f# ntd.) 

iliii in theatawe proof they tow* the <*»»- 


PUBDAHASHIN— 

Husband of-(f«/) 

Sale deed in favour ot-CmJ.) 
the appellant. the veoto. paid in his presence ten bags con¬ 
taining Rs. 10.C00. to M. the vendor. 

After the death of .V. the plaintiffs, claiming to be her 


amler which the Kayih.onturtn! the h-n. is raid , raining Rs. 10.C00. to M. the vendor, 
imt be maintained again-t the Rank . After the death of .V. the plaintiffs, claiming to be her 

-The plaint expend) Mates that the «U'< *a> a < *U due I <pitr<. wed the appellant for possession of, intir alia, the 
fiom the Kajih himself: cotwio-ntly it w* ■* a **< , vilages comprised in the said sale deed and. in the event 

from the Ranis tat from the Rajah hi*ctf. Therefore the of 0* appellant proving the sale of the two villages to be 
.him neainM the Rank mu*t be considered *> in the n*w*' genuine. for recovery of the sale con*idetatic*i thereof 
nf a claim a -aiiw suretie*. Mah \XT } AVAR vM GlR r. I iufcad of possession. The plaintiffs alleged with regard to 
RW'I NHIOVtl KOFK. (1869)2B-L R-W'P-C.)- the sale deed, that it had not been executed by .Vwith full 
11 W. R (P. C.) 41 = 2 Sutb 216 comprehensk* of its nature and effect. 

„ „.. Both the Courts below found that the sale deed was duly 

1)F.ED IN F AVOUR OF-EXkCt HON l MO l M*l I. ^ v wi(h fc|] compreher.skm of its nature and 

INFLUENCE OF. f §«,. and that no part of the consideration for the sale was 

-/>, , • frm ct prm.*! 'I (Mtntm ^ tn hue been paid by the appellant to .V. On those 

—Pnfn.ty-Ulr vH* 5ad i n? of f a(l Ihe Sab-Judge held that the presumption 

i,nn >, f'.:./-rVh. e-v * I W *•< that out of affection M gave the property to the appel- 

.« mu ;,«v .tidtnft, but as a marter of favoor. an«! through some policy called 

In a 'uit t*™ that gift a sale. The High Cent dissented from that view, 

nishin l.uly «•* MWvrr pn*«c«inw «f till ^ ina , jpw< l with the High Court (1434). 

sale-tktvl cm«»nl •») to it R>' nur "* ,,r l,nl - ‘ ' There is no evidence of any intention to make a gift, and 
husband, on the ground that si* did t>< tr *«»' «*" there is no suggestion in the pleadings that the village* had 

with a full cnmpfttoi*hm of it' nature and cfle t. the High kfa • w lolhe appellant or that hb wife intended to 
Court agreed in the findings of fact by the SuV Judge that [fmi , |Q him w rv)nK hj m from payment of any part of 
the bd) W Ml I tod cawd at the time of ven- , k paKhase-money. From the findings on Ihe evidence it 

fication nf the sale deed, that she »a« a woman capaMe of ^ k that .V intended to pass the property for 

managing her affairs and that *he did in fact * mage them ^ p urpcWf aiw | u t|# suggeMicn of a gift is exekded 
tbat‘heunW^llyexe- ute'll.ytoownhandthevaietol| lhc M M ( jf at all) according to what it 

in question, tat that nn part of th- cr-vdderatiM for the sole t0 ^ Mmd y. a uk (14 4). (Lard Amp) HAKIM 

was paid to he, by the appellant. The High Wrat though* \iimy\i.lD IKRAM UD DIN :. NaJIBAN. 
that i" the cin-wnwarvrs there wa* a p.e*r.pOno of undue (1898) 25 j A 137 - 20 A. 447 (454 5)- 

iinfluence on the part of the appellant, and that hr ought to 2 C. W. N. 64ft-7 Sir. 353. 

have shown that the oM lady had independent adviceland TRANSFER TO—VALIDITY OF. 

thoroughly uwlerstood whu she was doing The High Court _ /|JJ(f „ l0 _ E ndtn<<-Ex*",nati" by Mr *f 

accordingly -rt aside the Iram* don altogether i..uH-Fa,Uu at A,n immatrriel. 

Their tard'hips doubted whether thatwas right^oc aho- a f<8f - jn ihe quesiion was as to the validity of 
rather consistent wth the pres to* findings 1 * ihe ( owrt (|Mjfcffof Governmni | pjp,, by a wrdanashin lady to 
f, i?> . . . . - , u . ,v. Her husband, the lady did rot examine herielf. The question 

There,e tnea*of «» «toher and to what extent her failure to examine 

in.heir or ra-vxl herself affrsted her case. Their Lordships observed « 

turd ; and there is no evidence that R*. .sO.OOn was an in- ^ ^ _ 

atlcquMe price, or that the sale was an improvident urw if ■ . , . i.., w- m nre satisfactory if *he 

the price had been p«i«l (144). {UrJ Ktry.) IliKIN J**J»-*J^ to^rt h^claim bv herc-n 

MUHAMMAD IKRAM-UD-DIN «“• NaJIKAN. Hrr ataainine from doinc certainly affords 

(1898, 25 I Jc , w 

2 C. W. N. MB -7 Mr. 3N J Lordships do not think that it is Men 
MOOKTARNAMAH IN FAVOUR OF. tdbjthe suggestion of the strong repugnance felt by ra»i‘' 

- Validity ef—Proof af-0*Mf-Qi*afKm. AM 

Htld, that there was no satisfactory evidence that tb^ 'tSTy .hi ipondnt; and their Lordships are 
mooktariiama (alleged to have Uen executed by the defen- , ha , .hatev^weight may be due to it. it «* 

dant. a purdanashin bly. in favour of her husband, shortly J.. ‘ - .k-erndnsiotM in her favour to 

after her coming of age) was explained to the defendant in fjj ”***£ZTSSJmoi «he case. 

power she wx> confernn C upon her husband (43). (Sir UQONSHEE BWLOO* RUHEFMr. SHUMSOOK- 

E. S«„k.) SUD.SHT Ul e. MUSSUMAT SHtO- “^ue?) 11 M. I- A- 661- 

BAR AT KOER. 8WRfPC)3=2Sntb.59 3 2S«r26^ 

(188D8I. A. 39=7 C.246(250)«4Sar.22t _J — 

SaLF. DEED IN FAVOUR OF. In a suit by a Mahomedan woman again«t her ho ^ 

- Gift into,d<d by—Find,nf af-Prepnrty. to recover the value of Company’s J*P“ ^ n g 

.V. a perdanashin (Mahomedan) lady, executed a sale persceal estate.the pUntrffallegedthat »c 
deed by which she declared that she had soM two villages her separate property. W been as s)* Jtvea » lhe 

to the appellant (her husband) for Rs. 30.00. and having indorsed and handed over by her to her hoshana rf 

received the sale consideration in full from the aforesaid purpose of receiving the interest ‘hereon- 1 " b i» 

vendee had put him in proprietary possession of the property the husband was that he bad W the 

sold like herself. The deed was duly registered. The register- wife, and on the indoreement and **"[* £ ’£*0! 
ing officer in his report stated that U admitted that she full value to hts wife, who had appropriated tbep**— 

had already received gold mohars worth Rs. 20,000, and that her own use. 


follow*:_ 

It would, doubtless, have been more satisfactory if «ke 
respondeat had thought fit to support her claim bv her ow 
testimony. Her abstaining from so doing certainly*^ 
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PURDANASHIN-<tW,/.) 

Husband Qi-{Ce*tJ) 

Transfer to-Valiwty of-{OrV.) 

MM, affirming the Courts Wow. that the hcirdeu ,<l pro- 
»ing km fit purchases of those Company’* papers was 
prcperly thrown on the appellant (husband', and that he 
had failed to do so (595-6). (Sir Jawut IP. Mcosc 
SHEE BUZLOOR RllHEEMr. SHUMSOHNNPKA RiGl'M. 

(1867) 11 M I. A. 551 -- 8 W R !P.C .) 3 
2 Snth 59 2 Sar 259 

- Prut of— Ohm— Quantum--TrAH'ftr Jim ‘ 

*ift if <Jl kit P'ifcrty. 

In a suit by a Mahometan woman ag-inM btr hud and 
to recover the value of Company’s pap«r and real and 
personal estate, the plaint alleged that uh piper king ho 
separate property, had been, as she lived in in- 

dorwd and handed over by her to her husband for the pur 
pose of receiving the intuit thereon. The thft*e of the 
husband was that he had paKtofd *uch p.pr, from bb 
•iff. and on the indorsement and drlitoy had t uid the 
[oil value to his wife, who had appropriated the pr-ceetK to 
her own use. Admittedly she came rn hb hare a wealth) 
*c*an and left it ahM destitute. 

JW, that transaction* of -rch nature and itupilwdr 
Wween husband and wife, with such a rook, requited a 
tall and clear explanation onthrpait of the former. sap- 
JJJ" b >' > uf h MMMt as would a Gnrt of J.mkc 
that they were conducted fairly and prrfoly. ami with a 
^regard to the rights and interests of the wife (584). 

The people of the judgments of the lower Court' fe dm 
,di,ion °I <•* parties king what it wa*. itlrah »he 
Jilt may have failed to establish the pr«i*e car made b> 
w. the husband was bound to sk* that the transactions 
JhKh beKt 0 p wtte km, Mt ,aks and purch*o. and 
h« actually pakl the full value lot what he received 
, hfr - Their Lordships are clearly nf .fiction that this b 
J tound principle, and in accordance with the long MaUi‘- 
^keoftheCourtsin India. 

'** lady is entitled to the protection whkh the taw gives 
,V .*"**"*•"• and the burden of proving the reality 
, *** Ha of the purchases pleaded by her husband 

2 Ptopcrl, thrown on him (&6). (Sir Jmn W. 
uul Mo °NSMF.E I'WLOUR KUHIEVr. SNVMSOUN- 
"ISABlGUM. (1867) 11M I. A. 561- 

8 W R. (p. c.) 3 -2 Suth 59 - 2 Sar 259. 
^•Nith different Interests-Deed by- 
validity—Issue single as to both ladle* 

*• fa* **•">< **• fc 

7 >'*'<“”■ 

fs/Jfr of mo,, C’fr of a testator's Mate to secure debts 

two ..‘f '* was liabte «*» e«eoi«rf ***"' 

o PerdanasUa ladies, one of whom was the widow of the 
datlv? in<l an eWQ, ' i * "f tVf and the other, hh 
rPll: * ho . «* * *«ee of villages from the tMa- 
(, n | bfctime. In a suit to enforce the mortgage, tk 
In mi. IO ' * hile not dfn )’ ip g their execution of the deed 
,j *7 !^' n *Pa r ate defences, each contendirg that *k 
Itf' ' 1 * l,h i w, « knowing what it contained, and admitted 
. werutKm before the Registrar without comprehending 
«d 2 ™ ore °f *he transaction. Tk Subordinate judge 
toravl kwp ,he ,W0 defences separate ; k mixed tkm 
Md ir his judgment he appSed1 to 
«• affl . 1<d,rce " hi<h applied to eitkr. and fewnd in 
both without distinctioi. 

(76). ,ba ' * u » course very likely to cause error 

^Jtk first place, there is direct evidence affecting the 
fe. not affect the daughter. In tk next 

*'■"■** Powtlona of the two ladies in relitioo to tk 
(flffertnt. The widow was executrix, and 
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PURDANASHIN—(£Wd.) 

Ladles with different interests—Deed by—Validi 
ty-Issue sirgle as to both ladl«a-(CM/) 

>k took Urge beneficial ir.teiests under the will. She had 
goed rea*ow to inlrvow actively in tk affairs of the 
Mate, and 'he ap}ear> to have d«»nc mi. The daughter 
was ntf aneievutrix ; her prcferty came to her indtpe- 
dentlj of Ik will; she was r.ot liable f.u any of the debts 
wed I 9 tk deni until *he made herself lialk- by the 
ckesl ibsif; ami. thuogh. I« 4 h the U<Eo were illiterate, there 
■as rvidmee -hewing that the widow was an efficient 
woman of business, while there was nn su.h evidence as 
regar-H the daughter (767) (It/J H Hsmt.) AKNODA 
MOHIXI ROV ClKiWNIkV I'HI'BAN MOHINI |)FM. 

(1901)281. A 71-28 C 546 (553^4'- 
3 Bom LR 386 7 Sar.819-11 MLJ 164. 

Legal practitioner employed by. 

■ -Authority ordinarily imphed in—Inference of— 
Proof of agency—Further inquiry as to—Necessity. Stt 

l.rctt. p* vfnTioxFi—PI' rdanashin. 

(1930) 58 M L J. 551. 
— t'.uwpr.uriiie of suit hy-Authority of lady for— 
JW nf-Quantc.m Si. UCAL FRACTI 11 UN ER—|‘UK< 
IUXASHIX. (1930) 58 M LJ. 551. 

-Kiaminaiicm a» wjtne*s of—Necessity—Compiooi We 

of Idigatiem—I jdy'» ceuvsent to, and Lnow ledge of—Issue 
as to—Lxamination cm. Sit t OXIPROMISE - SUIT- 
ruMPROMISr. OI-OiNSEXT OF PARTY TO. 

(1922) 17 L W 481 (493). 

-Mortgage by lady in favemr of-Validity of-Proof 

©f-Oouv-Vuantum. Sr/ PURDANASMIN-DEED BV- 
Valjdiiy of-Proof of —Onus—qiantvm—i.ecai. 
PRvamoNE*. (1914)27 ML J. 13. 

Mahoaedan family-Male meabers of-Moitgage 
by-Purdanarhln s right to dispute validity of. 
as regards her share 

-Eatoppel-Matu p ment <d property left by her to 

male members-Dealings with property by them without 
her coocwricnce—No mideadirg by kr otkrwise. S// Evi- 

OEXfE Aa. s. Il5 —Mahomidan family-Male 

miamoF. ( 1912 ) 40 c. 378 

Mortgage by. 

ATTESTATION OF DEEO OF-PROOF OF. REQUIRED. 

-TkqcMioo was whetkr tk mortgage bend sued 

upon was duly attested liy at least two witnesses within tk 
meaning of S. 59of tbc Transfer of Property Act. 

The mortgagors were two pardanashin ladies who did 
not appear before tk atle-ting witnesses, and consequently 
their facts were not seen by tk witnes«e*. The two attest¬ 
ing witne'tes. who were examined, were, however, well 
acquainted with tk vcuco of the ladies. Ik nrortgagors 
were. « tk <xta«ioo of tk eaecuticut of the mortgage 
deed, brought from tk iroana apartments of the hou>e in 
whkh they mere to an anteroom to execute tk deed. In 
tk ante room tk ladies seated themselves on the Door, and 
ktween them and the* two attesting witnesses there was 
a chick, which was not lined with cloth, hanging in tk 
door-way. The* two attesting witnesses recognised tk 
ladies by tkir voices, and depos'd to tk effect that they 
•aw each lady execute tk deed with kr own hand, although 
owing to tk chick iky were unable to see tk face of 
either of tk ladies. 

Their Lordships accepted the evidence of tk two attest¬ 
ing witnesses as tret. ar.d kid it proved that the suit mort- 
gage deed was duly attested within tk meaning of S. 59 of 
the Transfer of Property Act (167). (*> Jebt EJ[i.) 
Papafath 9 . Ram Narais Upadhia. 

(1916) 42 L A. 163-87 A. 474 (481)-' 
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PUBDANASHIN C * 

Mortgage by- '’ mj: 

Alltel All"'* Of DF 
—f C.utJ.) 

10 C.W N 991 22 C L J 165 -17 Bom L R 617 - 
13A.LJ.8ft 18MLT 65 2LW 639- 
(1915 1 MAVN. 709 - 30 IC-366 29MLJ 159 

-\ mi.Lin .-bin Ivly eve ntnl a iwl U m«*tj.*ge a» 

-unlian ..flier *«>n Micwa* behind the purdi wkn the 
,!„ .inidit w.i* taken to In f*w •ijtuiwe; imre <>f the wit- 
, K .«* *iw her 'ii;n it; her came fr<-m Irhinl the punt' 
ami »ai'l that it had hem rignetl liy her Tkftopow the 
witnt«es appended their name*. field that the •*«*<'<* 
who appendwlthw name* under th<~e <ir-qm'tarce* did 
nut ".itte't" the eMcumftitin acconbtse *i'l> tie p:«\i- 
<jon* of S. 5»* i»f the Transfer «•( Prip-rty A-t. and 
that tie mortgage wa* then hie wid. 

Thi«'.iv i* vity •iiiiuviit lieu* the one upet^l in 42 
I A. I*'.’. Here me Wat the a-tcal caentkabj a 
hand pit out from I*hind thr curtain m>t niiiu»*ed. Uit 
the voice «.»» not heaul. andnhal tie riine-c-* went «o 
wa*. in thr mailt. the fact that the •> n carte t" lh*nt and 
«aid : "licit i» the eked which my tw-tber ha* iKKri.* 
(%). (|’/v »<tt //Mane.) r. tNCA P K‘H »D SlXCH f. 
ISHRI PRR8HAD SINGH. <1918>45IA 91 

45 C 748 20Bom L R 587-^22C.W N 697* 
4 Pat. L W.349 - 23M.LT. 388-8LW 176- 
27 C L J. 518- (1918) M W N 382 -16 A L J 409 
45 I C. 1-31 ML J 545 

- Where the evidence showed that when a pi«(!jea*hm 

lady *ic(Ril a n bund n-.t • i»«* c*f the jvi'«r.s who 
*igmd a* was 1***11101 *i« her *ign it; that 

>he W.i» lichind tk P’rdah. "that her 1**4 that deed, 
and other*. in*idethepuidah; that he can e «wt ard told 
lh<ee oui'iik. and < «t 0 f * ight of the lady, that she had 
signed the dual; and thit after that all thea* signed whose 
name* appeared a* witnesses. htU that the dw.wrcnt was 
not duly attested. 

The mortgage died here in question »a* not. in a kgal 
sen*c. altered; for it wa» merely siped by pet*«v'«ho 
|ii"fi‘«*t«l to lie witne-es to it* ettvuti*. aMmwgh in truth 
and in fact thev were n«-t **>. (LrJ fhrh*;.) HlKA Rim 
RAM llARl I \L -1925 52! A.382- 

5Pat 58 23A L J.815 20 W N 641- 
6 P L. T. 575 = 27 Bom L R 1144 
42 C. L J. 118 22 L W. 373=( 1925) M W. N 728- 
3P.L.R 296 - 30 C. W. N.3C4- 
A.I R 1925 P. C. 203 - 891 C. 659- 
49 M. L. J 240 

- bt'ufii’ie'i X of f’c'f adduced—R.m\*J h Piirr 

Council for frfi in nw of 

In a Cl«e in which their l^oWii^v. ditfuin- from the 
Mich Court in Cakutta di*mi**rd a 5 **i* ro enforce a mort- 
-ape deetl execnMl by a pi:rdan.’*hin hdy on the pound 
that it ten* not " altered ” within the ireanirp of 5. 59 of 
the Tran‘f«r of Prcpeity Act. it wa< *i-epe.t!d fee the 
appellant that the appeal should he referird back to the 
Court below, on the \itn which their I nrAhip* toe* of the 
law (a view nhi«h wa* a «ome«h.it novel me at the litre 
the .a«e was devkVd by the Hiph Court), foe the purple of 
fr.nninp an i‘<ue to *ee whether it could be lucaght within 
the decision in 42 I. A. 165 about purdanash: n ladies. 
Their I-nrd‘hips declined to accede to the *«epe‘tion. obser¬ 
ving But it is obvious that the fxt«. as proved here, 
fall far short and very remote from what was ender con¬ 
sideration in the case to which reference has teen made, and 
their Lordships see no justification for taking the unusual 
course of referring back an appeal which has teen argued, 
and which ought prime fade to be decided upon the 
materials which were before the Courts Wow. (I Vitecurt 
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Mortgage by-(f.«//) 

ATTTSTA1ION OK I>FED OF -PROOF OF, REOUIREU 

-fComd.) 

f/JJame.) GVNCV I1RSHAD SlNGH f. ISHKl PF.RSHAD 
SINGH. (19181451. A 94 (96-7)= 46 C. 748- 

20 Bom L R 587 -22C W.N.697- 
4 Pat. L. W. 319 ^ 23 M. L T 388=8 L. W. 176= 
27C L J- 548-0918)M W.N. 382- 
16 A L. J. 409 = 451. C-1*31 M. L J. 645 

MOOKHTFAR-MORTGAGE IN FAVOUR OF. 

-Interest evorHtar.t and unconsciceiable provided by- 

Kelief against— Assignee of mortgage-Soit by. See CON¬ 
TRACT ACT. S. 16-PlIRHANASHIN. 

(1885) 121. A 215 (226)* 12C. 226(2389) 
Validity of deed—Proof of. 

Onus—Qcanlum. See PURDANASHIN-DELD BV 


-VALIDITY OF-PROOF OF - ONUS - QUANTUM- 
MORTGAGE. 

Oodh Land Revenue Act of 1876. S. 61—Petition 
by lady under-Statements in. 

-If admits See OUDM AC1S—L-'ND REVENUE 

ACT OF 1876. S. 61-PHITlON BV PI RI'ANASHIN UV 

D1 , 

Plea of-Privy Council appeal. 

- ShiKtaiMhthly Ur tnt ti*nn. 

In a mit for specific performance of a contract for 
entered into by the widow of a decewd Hindu and h.t eir- 
cwtoc.ro plea was rai*ol either intk ^'en rtattmerl, 
the issue*, or the pounds of appeal to the High CourMh 
the widow was a purdanashin woman am' other required or 
had not had advice oc assistance of friends. 

HeU. that that pka was not con<equ»ntl\ oprn to '"e 
vendor. U: r i ICr^hn.) HAM mMM**™* 

Saih s.iiasta. ('».6)..l i e.967.6 6 ^ l 

Protection afloided by law to. 

- -Apphratin ef, to urmen ad MtnpHfUt^ < lel1 

”fhe«S known rules of law applicable to deedsex^ 
hy purdanashin* are not applicable 
women not bekmging to that class. J ind 

women, it mu»t depend in each ca.e ^' hf 
j^itior of the indi^lual woman whether tho^d 
with her are or are not Imtnd to take special peca»tj« 
that her action should be intelligent and voluntary ^ 
prove that it was so in case of dispute ( 1 / 6 ). . 

HeU. in the case of a Kashmiri woman. 
to have been an inrlependent woman of more than 
capacity for. and expe.ience in. Mn with pW 1- [Q 
she was not entitled to the protection nhich ,bf ‘ a , KD 

-.1 takemUa* an! Hindu * 

' ^freganis the protection afforded by la* to P°'^J 
women and the onus throw n by it upon ,hf " " jfcir 
provirg that transactions entered into by IWJ % ^ 
wives were conducted fairly and ptcperly. a . , al rted 
regard to the right* and interests cf the wives. 
that a distinetkm cofht to be drawn tf'«“ J * ? tfcat 
and a Hindu woman. t«au*e it was rarf tb* 1 ,n * 


concerns 
more 


Hindu woman. t«au*e it was sa>o'» f h , 
ms her power ever her property, the . ll0 d. 
bdaevdest than an Ergfch wemtn of 
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PUBDANASHIN— ((V*/,/.) 

Protection afforded by law to-(Ori.) 

HtU. that no such distinct** ought to be drawn. and 
lhal aMahomedan woman wa> entitled. equally with a 
Hindoo woman, to the protection which the law gives 10 a 
pordinashin (5856). 

In India the Mussulman woman of rank. tiAetSe llindo. 
i* shat op in the icnana. and has no c.rnimuniration.rvfpe 
from behind the purdah, or sown. with any male pn^. 
sare a few privileged relative, or dependant' ; the cvd’ore of 
the one it not, generally -puking. higher than that of the 
other, and they may be taken to he equally liable to the 
pressure and influence which a ho'hand may he presumed 
to be likely to exercise ever a wife living in .ueh a 'tale of 
seclusion (5*5 61 (Sir pmt• II’. Cdrdt.) Moonshef 
BUZLOOR RUIIFFM f. ShI'VSOONMSSA HlCl'M. 

(1867) 11 M. I. A. 651 8 W R. (P C ) 3 2 Sutb 59 - 

2 Sar. 259 

- Otier fjrtj lt> lrjntj.hn j/t.-afarJjnjtkin/*Jy 

—AfptifaU/ily nf fr.ttiiiM t* rau d. 

On the death of a Mahometan a «!i*p«te arose letween 
his widow a-d his sister as to which of them was entitled 
to have her name entered as |'ripti*:.r in an appii,aiK«t 
made to the Revenue Court for mutalicn of ramm. At the 
'ogfiWion of the fiieid' and nlations of l.ah the!*!**, 
the matter wav referred f.,r arlwtiatiun to a soar.* friend 
«ho gave an award. In a suit by the wnh-n ag-itvM tnur 
din her sister inlaw (the drcea-ed\ si«ter) for the recover) 
of her dower and her 'hare of her hu«band\ propeny a* 
against the provi-ions of the award, the High Cool 
(differing from the Court below) held the arbitration and 
«ard to be good and dismissed the suit. On a»raI to 
,fc * Privy Council, it wa% CMd.ndcd for the plaintiff lhal. 
•he being a pardarashin lady, the onuv lay 00 the 


defendants of 'bowing that everything had leen explained 
5 hfr Oli« plaintiff), and that the same had not hem 
dKhargtd. In overruling this plea, their IawrUiips 
°®«'vr<l follows :-T>icir ImiKU^s have fuff) in 
‘tew the importance of maintaining the rule which has 
«*« so often laid down a' to deed* by farJana-km 
'•«o This, however. is net the ordinary ca*e of a deed 
« contract being got fnen a pa.dana«hin lady by cere 
*b° h*| a || ,h e advant^. of education and ««kr- 
wanding on his ride. The two ladir* who* dlsprte it was 
}*' h ** a **'ti" Wies ami they were hoth conn- 
*l!ed and assists by their restive male- relatives. It is. 
»»« all. a que'ticm of evidence. and their I«d*hip* are 
Wuftd that it has been shown not only that the plaintiff 
Jid had eiplained to her and urder'tcod that a family nt 
wmeM was propped to he carried out. by the help of the 
•["tutor hut al«o that -he wa' tr.de .-ware cl the sofatwr 
Jjt the arbitrator prrprrtd. (t.aJ Darn*') MVSAM 

MAT WIW UN NBA r. Mt’MT.'Z HUSSAIN. 

(1818. 28th Odder) High Couit File for 1918 
P C. A 32 of 1915. 

~~~r T ,*nmt t t,n t of, ml* Itgal J l d,hl)-P'd" ll r 
do,? , UW ,h,ow * " oond * purdanashin lady a -pevial 
kZ °! Ptctcction. Put the legal ororeetkn thus given to 
JJ^lht not to be transmuted into a legal disability. (L~J 
* aa -) Kali Bakhsh Finch Raw Goml >INCH 
(1913) 411. A. 23 * 36 A 81* 18 C. W. N. 282- 
lfi U r 2 986 -(*®14) M. W. N. 112 = 16 0 C 378- 
» *■ L T. 130-19 0. L. J. 172 - 16 Ben L B 147= 
12A.L. J.116-28M.LJ121. 
•» is important to maintain the principles c A 
l down (or the protection of pordana'hin ladies, it i' 
1 * 7 '"partant not to “ transmute such a legal protectioo 
lAV. i ,7Pii Uabili ‘y- (^Alhn.) Rl-HUllAr.HAS- 
^CUWtA. (1928 ) 32 c. w N. 929 - 
*• L. T. 40 B. 113 - 110 L C. 200 = 28 L- W.595- 


PUBDANASHIN—(C<«/V.) 

Protection afforded by law to-(C.W.) 

48 C. L J. 412*5 O. W. N. 1138 = 
A. I R 1928 P. C. 303 55 M. L. J. 84 (87 8). 
Quasi Purdanashin. 

— — d dan .(— 1 'i.fri.ty. 

Thrir Ijtihhips olmvid that the ruitrntiun that 4 
wewtan might he a quad pardjiudiiu in tin- Mipr llut. 
wither leing of the pun!ana,hin da«. «he might yet lie So 
ckweto them in kin'hip and haUt.. ami x» eluded from 
onfinary nxial interaur^. that a like anxsint of incapacity 
foe bwMRc" mu«t be anrilicd to her. ami the *ame amount 
of prote<tk« whkh the law gave to purdaiu'hin' must be 
ntecdrd to her. was a n«wl 14 * -ud that they were not 
favourably imperil In it 075 h). (L-J IIMrmt.) 
HorCFSe. IULHI AXU I ON 1 ms |tv\K. I.ll). 

(1900) 271. A 168 - 23 A 137045) 5C.W.N.1** 
2 Bom L R 967 7 Sir. 767 10 M L- J. 279. 
Will of—Prior transactions by her refened to in¬ 
validity of—Probate of will. 

-Giant of. in spite of ikjipmititin of her heirs—Effect 

of. Sit PkoBVTI—P lk'P.VN VSHlN. 

(1905)321 A 244 (255)- 33 C. 116(126 7). 
PYMASH ACCOUNTS 

- .Ilmnnh/ilr d— .lu.nKh n,:» tmitm,./ joJ 

4itiJ *A r—/VV:, J.tnm.nrt-.l .<«*/• d. in •«'* ,1 

nu. 

In a cat in which th. qwf'tko was whether ceitain lamK 
■error were r-C desa'wam pr.i<ity. the Sub-judge *aid 
that ,ertak pyi»»h acosmls of the year* J7<»9..nd 1805 6 . 
nwm 'alofactnrily shewed that the faud* were dcvaswani 
prcferty. On the face of the acrount* it wa* Mated chat 
they were never ccevfirmed and never a<tcd on. In a prior 
suit j o>py of «*e of thot acu-«t» was refund tooneuf 
the litigant parties, on the very ground that the account had 
new been cenbimrd. and wa» only granted on its Iwing 
diHOvernl that a ccf) had already been given to hi* oppo 
newt. 

H,U that the pymash acc.unt* could hardly be said to he 
pab&c docwiwetvu at all. and that they should not have been 
treated a* evidence (150). 

The jeron who trade those returns may have believed 
that the lards were dev->warn prcprity. l-ut hi« statement 
to that effect is a mere private opinion, unless and until it 
isaflimcd or acted <* in -omr |w.Hir way (130). (Sir 
Artkur //khnu.) V»NK A 1 ISH 'PA IVAN r. Sill KHAkl 

VaHMa. (1881) 81. A 143-3M 381 (392 3)- 

4 Sir. 259. 

- Pnuutm — Tith—Ettimturj :dn f ai uprrtfi. 

Pjmi'h xcoont'. pettirg them at the high^t. ate only 
evidence of possession, having heen rendered to Government 
for the pirpcee of informing them from whom they were to 
demand the revenue 050). (Sir A.tknr //M utt.) VENKA- 
iiswam Ivan* a. Shfkhah Vapma. 

(1881) 81. A. 143 = 3 M. 384 (392)=4 Sar. 259. 

PYMASH PROCEEDINGS. 

-Title—Evidentary value as to. Stt IIlKUU Law 

-Reucious Endowment—Timfi e—I’hopeptv of, 

OK PPIVA1F PPOPEP1V OF DHAKMAKAPTA. 

(1922) 491. A 237 (246 7) = 45 M. 565 (676). 

RAILWAY. 

-Right of way acres*— Posil ility in law of. S/t 

Easement—Wat. ' '1922( 32 M. L. T. 62 (63)(P.C ). 
RAILWAYS ACT IX OF 1890. 

- Raihitj—baUltly *f car rim ky—Xalurt and 

tiUnl tf—Rtaun hr tan fluid Inal rn.nl d rally ays. 

The Indian kaiiways Act, 1K0. reduce the reponsibility 
of carriers by railway to that of bailee tnder the Contract 
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RAILWAYS ACT IX OF 1890-fC.W.) 

\. I |'72. But then it dwUfT> tlul nothing in the com- 
m ,„ law <■* England.** in *e Carrie* Act. iWo. ‘hall 
.1 iY> • * il>' i.' 1 - n-iUliiy of carrier* by railway. The rea>oo 
for dealing with railway- in thi* exception) m 
perhapsI* food 

India art to a rim! extent in the hands of the (i 
awl the Govmmwt r* excepted fiom the deiaMta of a ... 
common 'airier in the Act -f 1865. The Act of 1*79. lpT4re j ihai authority with the duty of providing for the 
wlii’.h i> non up . M. deviated thut nothing in the Canim ! iioutioi of the document. {Viumnl Can. 1. C .) TAM- 
Alt. 18<*5. d-aiU apply to carrier* he railway. 

the apple a*ion of the common lam of England 


the ciriurr.v-an.i- that railways in 


3 8a8 

RAILWAYS ACT IX OF 1890, S. 72(2 )-{Ct*d) 

that the attestation by two witnesses was not an essentia] 
part of the document periled. 

Para. f«)of S. 72 (2) of the Act of 1890. which alooedeab 
with the execution of an agreement of this nature, does not 
provide that the agreement shall be attested ; and para, (4) 
of the same sjb-'edion. while it requires that the form shall 
be approved by the Governor General in Council, dees not 


not nc gam 

to Mich canin'. In S. 10 it *pAr ,4 “ lb obSgatwi 
impo«d an a carrier by railway by the Indian Contract 
Act. 1872 ” It did not. h-ncever. declare that that 0 <£• 
gatinn wa* to lie the rr.ca'uie of the liability of carrier* by 
railway. l«ut only tha- their liability wa> aol to I* rt.lu«d 
Mow that limit except in a 'pcciS*.1 manner (128). (fsrd 
I*.) IKROYADY FlOTItl .V fo. HlT.W VN 
IMSV 11801)181 A 121 18 C 620'628)*6Sar 40 

— S. 7 I '-/••! ■ Myr< 

/,1 . fiHit 4/;4:.vr // *N—T*kiNf •*/ UnJ h raid- 
;mr far «/<//.*■«. > r ('< luuitfl f-i 4 im/Iin{ if a*. 

The taking of a railway «m the level arrow a pal* high 
».iy i* i ;<4 .in urquiMtfo of iiumcwahlr property within the 
meaning of S. 7 of the Indian Railway* .\ct of 1890. as 
amendcrl liy Act IX of 18%. 

StmWt. when a railway company take* lanrl foe a Jar km 
nr for a tunnel or a rutting, the (iu may U one of an 
acquisition of land. (Viv***t ll*ld*at) BouravCoR- 
(ORATION r C.RIAT INDIAN PENINSULA Rv. 

(1916) 431. A 310-41 B 291(298 9)- 
21 C. W. N 447 25C L J 209-21 M L T. 1- 
(1917) M W N 83 15 A L J 63- 
381. C 923-19 Bom L R 48 

-S 7-/’«V;r <tmt in VkMfifalHf— AW- 

r.Mi liN.i iirreM— t\wr >'f AWftvif Cmf**jt* l*r— 
I,ntJ .frfuiMhN A! .» 1894 —fieri. 

S. 7 of the Indian Railways .Vt of 1890. as amended in 
18 ‘M'i. made the powers conferred !p that section subpvt to 
any enactment in foe for the acqui*iti«<i of land f* public 
puiposTs ami for companiev H<U that the provisions of 
the Land Acquisition Act of 1894 were not so expressed a« 
I., rut down the power conferred liy S. 7 of the Indian 


nou r. great Indian Peninsula ky. 
f1927) £51 A 67 (70-1)* 52 B 169= 47 C. L. J. 214= 
5 0 W. N 219=30 Bom L. R. 275=107 L C. 124= 
9 Pat. L T. 171-32 C. W.H.644- 
(1928) M.W N 938-27 L W. 667 - 28A. L J.545 = 
A. I R. 1928P. C. 24 - 54 M. L.J. 167. 

- Riih:ti< Farm H—G>\Ji tmsipud far car nays 

uaitr—Drdnutm b fin •(. x.4ilt miring dtifakk- 

hmitatim tf r/ifninHIilf unitr nto if aflatk/i It. 

Appellant. a Commission agent, delivered on S—2—1920 
128 hale>. and on 7-3-1920 162 hales of cotton at the 
Anulnrt Station of the respondent company for transport 
to the appellants badness premises at Kurla. Of the 290 
bits so delivered. 216 were duly put onboard the res¬ 
pondent company’s wagon* and carried to KurU. but the 
remaining 74 hairs remained on the station platform at 
Amalner awaiting transport. On February 25 a fire broke 
cut. and the 74 bale* were destroyed. The question ■» 
whether, in respect of the 74 bales, the respondent company 
was protected from fiabifity by the terms of a document 
called a ” risk-note " which was in a foim approved by the 
Governor-General in Council under the Indian Railway* 

Act. S. 72(2). 

Appellant contended that the note, by the terms of ike 

recital contained in it. applied to goods despatched by I* 

sender and charged fo* by the railway administratiomat 

reduced rate*, and that, therefore, until goods bad been 

loaded ui wagons for transport, or at all events unidihe 

railway company had given a receipt foe the goods speofjmg 

that they were to be carried at the reduced rate, the risk rotf 

had no appficatkm 10 them, and the railway company were 

mere ordinary bilees of the goods. By the 

Inrian| nc*o signed by the appellant >« the dates of the delivery 

in India to cam a line •*'*&&** kc*cve* requested the railway company te 
in India to carry a line . * . . ... a ^. rihfd arM j (o^ud them by 


K.ilu iy* V ’• « • railway .omp.nv in ln.ru to carry a line ; ^- w *j. ' V' , - J ^ lpd (ol „,d 
of railway a. r<«« a street, subjevt to the control of thor . 8 1 , r.,,.Krf iKp .cmditinns indorsed on 

: m *M IK wSLbWirrfiKnJ; 


way on the level across a pabKc street vested in the appel 
lint corporation without obtaining permission from the 
appellant corporation or acquiring ondeT the Land Acquisi¬ 
tion Act. 1891. so muck of the street as wa» rccopied by 
the level crossing. 

The Indian Railways Act in such a case contemplates the 
right of the public being kept alive (Ss |3.14.104). Tbe 


.* responsii...., - 

deterioration of the 


dehvered for conveyance 

way foe the less, destruction ... 

should b subject to the provisions of S. 72 of the RaW 
Act of 189°. . M 

H<U. over ruling the appellant’s contention. «b»I « 
hales in question were delivered to the railway companj *r 
carriage and were so accepted, and that consequently 

for each 


"S"' — r“ 1 • w - nr, •,Witv of railwav romnanV for K 41 . 

k 'fr “ A<1 * 5 t t* ™*«*««*£ 

the acceptance of such ddivery-and according!; 
risk note attached to them immediately on sack ’ 
and acceptance. Cr.r.LX.) THAMB 0 U 

Great Indian Peninsula RY.Co. 0 ,. fl 

(1927)551-A 67 (71 2) = 52 B 169=47 C l- J- m 
5 0. W. N. 219 - 30 Bom. L. B 275=1071C. 1« ^ 
9 Pat T. T 171=320. W. N-W* 

-0,0 , . 38LC - 923:19Bcffi L E - 48 - (T928)M.W.N.938 = 27L.W.667=28A-LJ- 6 * 6 67 fl 

72 (2 )-Ruk mu Fen H-AUatiu* b*™\ AIR. 1928 P. C. 24=54 M- L- J- 

- Risk ndt Farm H—Si[Katun ef ep»l iff'* 1 

—Siputurt by kin as apat—NtituUj, . . .. 

S. 72 of the Indian Railway* Act. 1890. lequirts^ 
agreta;ect purporting to limit the responsibly a 


is accordingly not an acquisition of immovable peepertv 1 ., . 1 ., . v ; _j-.,j, ^u^hdehrery 

within the meaning of the Act. ( Viut «»/ Hal da v) 

BOMBAY CORPORATION r. GREAT INDIAN PENINSULA 
KY. (1916) 431. A. 310=41 B 291 (298 9)= 

21 C. W. N. 447 - 25 C. L. J. 209 = 21 M. L T 1= 

(1917)11 W N. 83-15 A L- J-63= 


mlwn/l if nvNlial fail af. 

Where the body of a risk note was admittedly in the 
form H approved by Order in Council, but the form so 
approved contained at the er.d of it space for the attestation 
of the execution of the document by two witnesses, held 
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RAILWAYS ACT IX OF 1890. S. 72(2HtWi.) RAILWAY COMPANY-(tW^) 

way administration for the loss. detract ico, or deterioration Keptm™™ «c 

of animals or goods shallinso far as it purports to effect |_^_, 

»ch limitation 1 * void unless it i* in writire *ier*d br or ,, J? F r< '~ Skll / f, -Oin, fla,nt,f /#. 

In actxrn for damage* for neglieme again*! a Railway 
( ornoany the cm* ,* on tk plaintiff ,„ ou . mfi | ipr(Ke 
onthr tmtoftk Rariway Company. (/.,./ VkovtUorA 


«H»g 'igned by or 
co behalf of the person sending 01 delivering to the railway 
administration tk animals or goods. It was argwol 
that a signature in the name of a firm was i ■effective 
unless it appeared on the face of the dixument that the 
signature was affixed either by the sender hira*tlf or 
by the hand of an agent whew agency was dbclesed. 
This objection has no weight. When the per** signing 
tke document had full authority to sign the name of the 
firm, it is unnecessary that he should purport to >ip as 
agent. (Viuennt Cary. L C.) T.WtBOIJ GREAT 
INDIAN PENINSUI A Rv. CO. 

(1927) 661. A. 67 (70)*=52 B. 169 47 C L J. 214 
5 0. W. N. 219 = 30 Bom. L. R 275 1071 C. 124 
9 Pat. L. T. 171«- 32 C W. N. 544 - 
(1928) M. W N. 938 - 27 L W 667 - 28 A L J 545 ■ 
A I R 1928 P. C- 24- 54 M LJ.167. 
' Wil/iJ neg/ftt—Mianinf .-/—Filina .</ KdtluMj 

CmfMy It fr*iJ { m.MNi /h tiling*-kmc 

hr if. 

The expression "wilful wg|t<C means that the art is 
dene deliberately aisd intuitional!) and not by accident or 
inadvertence, but so that the mind of the person who does 
Ihe act goes with it. 

Failure on the part of a railway company to provide 
twient means for extinguishing fire d«** not amount to 
•ilW neglect". (ViHonnt C<: v. /.. C.) TaMBOLI j. 
creat Indian Peninsula Rv. Co. 
( WS LA67 ^ 7S )- MB 169 47CLJ.214- 
50. W.N. 219-30 Bom L B 275-1071 C 124 
9 Pat L T 171-32C.W H.544- 
(1928) M W. N.938 - 27L W 667- 
28A L.J. 545 A I B 1928 P C. 24- 
54 M L J 167. 

RAILWAY COMPANY. 

Accident Cases 

-“--AW dntitry diMtnllin in. 

fh« fw present* in very full measure the widen- 
ydlfciW* which attend all accident case* and parti 
«l»rly Indian accident cases (7(*5). EAST 

S™*™™ < 0 . v. KIRKWOOD. 

U919 ) 48 C. 757 - 15 L W 248 62 1 C 921 (P. C> 

1922 P C. 196 

Dangerous articles carried by fellow 
Passenger-Death caused by. 

—Ar*u/« fer—Claim /er-Onnt en tloimnl. 
a.-S l Ihe ,Jlhfr of a P« ,wn killed *7 'hf fireworks 
«inol by a passenger under his -eat sued the Railway 
for damage, for negligence 

J‘ ,d ' lhl < the burden was or. the plaintiff to prove that 
7 * company knew or ought to have known of the dangerous 
SIS?* ? ! the am* Showld have prevented the 
goods, and not upsn the Railway «•- 
gwiltj of any negligence 

tSt w"''* ,beirm| <**ncttr. {Is’dCUmtile*.) 

*^'LWAY CO. v. KAI.IDAS MUKERJIF- 
0B01) 28 L A. 144 = 28 C- 401 = 11 M L J-156 - 
5 0. W. N. 449-3 Bom L. B 293 = 8 Sar. 33. 

Ll,b,1,,,of 

fcr iwAS Con W 1* to*. We a comrnce earner. SaMe 
“"Ting safely. It is liable only for culpaUe aegh- 
Uanf Ckana/icr.) East Inihan Railway 
'••JAUDAS MtlKERJEE. 

’ .144.28 0.401-11M-L J-156- 


in 

west 



East Inman Railway Co r. Kai idas mi'kiris r 

(1901) 281 A 144-28 C. 401 11M L.J.156- 
5C W N.449- 3Bom L R 293^ 
_ , 8 Sar. 33. 

I we apj*al arose <«jt of a suit brought by the rtspon* 
d«t agamstthe appellant*, a Railway company, claiming 
datugo ra rt'pes t of injurie* wtkh he >«ffs red in coroe 
qwevwe of the appriUnt** train in whkh he wa. a p-..,ne„ 
kmg derailed and wrecked, lie alkpO that the accident 
**d« to the negligence of the appellant* or their -ervant*. 

The appellants d«ied the alle-rd negligence; stated that 
the derailment wav earned b, tk malicious and criminal 
act of some pervmw peinm* nnLnuun in framing tk 
rad; ar.d submitted that even if sueli persons were in Ik 
capkyaeMof tkcoapaiy the removal wa* not done 
JJj gy pt ,hri ' «*»!d“>mmt ami that the apjwHants 

fftUlhd the kithra of prod wa* on the appelLmi*. 
cmeye *> to tkqne*ti«i of .Umage* (7ffl). .Y„«v, 

East Indian Railway t o.r. Kirkwood 
'1919) 48 C 757- 15 L W 248 '1922) P. C 195- 
621. C 921 fP. C.). 

- lukhtf /a—i’jujJun f. mm-n la* at l,>. 

Apart from statute a carrier is liable in Canada. » in 
England, foe im>wr>- arising from nrgligemt in tk execution 
j of h,s contract to carry unless he has effectively stipulated 
that he dull k free from such fialulity (907). (V 
HaUamt. l. c.) Grand Trunk Railway company 
of Canada r. Robinson. 

(1915) 19 C. W N. 905-311. C. 684- 
84 L. 3 P C 194. 

- LMilrtf tar— Fadorn /r*N-C*toJi,w ifalnU 

/root Ze-CaW/M fin/xaji .U—Saft and ,tm •/. 

The freedom of a Railway company 10 stipulate for its 
non Gabdity lot injury arising from negligence in the execu¬ 
tion of its contract to carry has been restrictid in Canada by 
the Railway Act. Under S. 340 of tbar Ail no contract 
restricting liability for carriage «* to br valid unle*» it j« of 
a kind approved by the Railway Hoard, whiih is empowered 
to determine tk extent to which wch liability may be im- 
paired, reutricted. or limited, and generally to prescribe by 
regulation tk terms and cooditiens under which any traffic 
may be carried. Standard and special freight tariffs are to 
be filed with the Board and to be subject to its approval, 
and are to be pabfishtd. and made open to the inspection of 
the public at tk railway companies’station* and officers. 
Under tk Act. tk companies are. by S. 284. pul under a 
general obligation to carry and deliver with due care and 
diligence, and anj one aggrieved by a keach of this duty is 
to have a right of action, from which tk companies are not 
be relieved by any notice, condition, or declaration if the 
damage arises from negligence or omission. TW* right is. 
however, expressed by tk section to be given "subject to 
this Act (907). (Visa**! H 0 U 0 *. LC.) GRANT TRUNK 
railway Company of Canada k Robinson. 

(1915) 19 C. W. N. 905 * 311. C. 684 = 

84 L J. P. C. 194. 

- LtoUMj far—Faedm from—Centred Uifulaling 

fer—Vahditf— Canadian Potlwp Ait. S. 34 b-Eftct. 

Their Lordships think that where, under S. 340 and the 
otter tecticcs which deal with special tariffs, forms of 
inpolatka Smiting liability have ken approved by the 
Hoard, and tk conditions for making them binding have 


6 °-W.K.449 - 3Bon. LB 293 “ 88 *r. 33.1 bee 4riy ccapfied with, tk companies are enabled in such 
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RAILWAY COMPANY—(tV*^.) 

Negligence of 

,in ...ntuvl for ««>mplete from fatuity for 


RAILWAY COMPANY -(Cmtd.) 

Passenger— [C(*td.) 

■Duty *1 t<*pa’'V to-Ctnl’Ul mtdifying-Ef«t 


TKl NK K \|l WAY CoinNV oJi’Asif r. ROBINSON. The general duly of a Railway Company loexercae are» 

. 1915.119 C. W. N 


Passenger. 

-.I,VW tf—Ci'Hlmrl uitk . . . 

* 4 <u>< tf-Outy r/fW/o/ tf ttmfe*y as rtcardl 

fii t vvflY —Ctntwl J,fn: tn[ bim *7 —*f *t<* 1 
in enltriuf intt—PaUtnpr if afttled h- 

If ihe CMitrttt letwten Ike pj»eogir and Ik Railway 
company is one whkh deprive ihe pa.*eoger of the kcrtl 
of a duly of care which he i« tnmj fi-u entitled to expect 
Ihal I he company hu* accepted, ihe Liter muM uxharge 
Ihe burden i-f proein- ihal the pa-enge: av'ecied to the 
.pcci.il term imp v*eA Tti' may k *hown :o have hea d«e 
cither in |>vi*"n or t|u< ugh the ajyiKy "f a»*ehir. Such 
agciv y will k held I., have ken e>iaWi*ked *hrt be is 
*hown l" have author Heel, antnedently or by way of ratifc- 
,ati». the nuking of the ...ntract under ciiamstaBvc*m 
whkh lie mu't be taken to have left everything to his agent. 
In >uch a v.i*e. it i* >uhkkn: to prove that he fax been 
content to xvepl the ii*k of allow in: terra* to be made 
Without taking the trouble to learn what wa> king agree.: 
to (WHO). 

The company may infer hb intention from hi* conduct. 
II he stand* by unAr hhH circumstance* that it win natur. 
ally Conclude that he ha* left the negotiation to the person 
who is acting for him. and intend* that the Utter vbcwld 
arrange the term* on whkh he i' to be conveyed, he will k 
jm* hided Ivy *0 «Wng fin" alleging afterwards want of 
authority to nuke any *u« h term* a* the law allow*. More¬ 
over. if the pei-on acting on his l*half has him*elfiw< 
taken the iruuNe t« read the term* of the ««« 0 *t prepoed j 
by the company in the tkket or pa» offervd. and yet knew 
that there was something wiittrn or printed on it wh:*h 
miRht contain condition*, it i' not the company that will 
suffer Ivy the agent’s want of care. The agent will, in the 
absence of something misleading done by the company, k 
bound, and hi* principal will be bound through him. To 
hold otherwise would be to depart from the general principle 
of neccvity recognised in ocher business tr aruac lions, and 
to render it impracticable foe Railway companies to make 
arrangements for travellers and -consignors without (Way 
and inconvenience to tho* who deal with them (910). 
(Viutunt HM**. LX.) Grand Trunk Railway 
Company of Canada v. Robinson. 

(1915) 19 C. W. N. 905-31 I C 684- 
84 L J. P C. 194 

- Ctntni't iftnal-Paiuuf.r travtUin; undtr—Lia¬ 
bility tf (HHfaay t—Meamre tf—Claim intenristent vitb 
—Maintainability. 

It i* not accurate to ‘peak of the right of a passenger to 
lie carried without negligence, as if such a right existed 
independently of the contract between the passenger and the 
Railway Company and was taken away by it. The only 
right to be carried will Le one which arises under the terms 
of the contract it*elf, and these terms must be aettpfed in 
their entirety. The company owes the passenger no fcty 
which the contract is expressed on the face of it to exclude, 
and if he has approbated that contract by travelling under 
it. he cannot afterwards reprobate it by claiming a right in¬ 
consistent with it. For the only footing on whkh he has 
been accepted as a passenger is ‘imply that whkh the 
contract has defined (910). (Vise cunt Haldane. L. C.) 
Grand Trunk Railway Company of Canada r 
ROBINSON. (1916) 19 C. W. N- 905=31 L C. 684= 

84 L- i P- C. 194. 


N.U'A r. kubi.'su-'- 11* *,*i*i*i —v --- j . • - . 

905 311- C- 684- |regard to a passenger enuring a turn cn a mere invitation 
84 L. J. P. C. 194. or permission from the company without more. may. subject 
to statutory restrictions, be superseded by a specific cwtract 
, „ . whkh may tither enlarge, diminish, or exdode it. If the 

mfiiay by-l'iaJm; Uw JBlbofi ^, ^ a ccntract cannot be pronounced to 

* .he unreasonable by a Court of Justice. The specific 

cootrxt. with its inridents either expressed or attached by 
law. becomes in such a case the only measure of the dot* 
between tk parties, and the passenger cannot by any dmet 
of form get more than the contract allows him (909). (Fir- 
<t**t //aidant. L. C.) GRAND TRUNK RAILWAY COM¬ 
PANY OF CANADA r. ROBINSON. 

(1915) 19 C- W N. 905-31LC. 681“ 
84 L 1 P- 0.194. 

- Injury l.—Xt[li[tn<i tf Ccmfiin^/njuries n« 

due tt—Praef tf—Quantum. _. 

The appeal aro*e out of a wit brought by the respondent 
again*! the appellants, a Railway Company, claiming 
damages in respect of injuries which he suffered in come 
queiwc of the appellant** train in whkh he was a passenger 
leing Availed and wrecked. He alleged that the accident 
was due to the negligence of the appellants^, thm *rvar>U. 
Tne accident was caused by a length of rail of about 36 feet 
having been remov td from the railway line. 

The appellants denied the alleged negligence; stated hat 
the derailment was cau*ed by the malicious and criminal act 
of some person or per-ons unknown in removing tbe ml. 
and submitted that even if such persons were in the empl£ 
meat of tbe cwr.pany tbe removal was not done in tt* 
course of their employment and that the appellants were not 

^Held. restating the trial judge, that the }Pj*J** 
discharged the crus which lay opon them ™ 

the respondent’s injuries were not doe to 
(M Simmr.) East 

Co. r. Kirkwood. MW ” ,,i r v 

15 L W. 248 - (1922) PC. 195 - 621- C. 921 (P C )- 

- Injury caused by n, t lipnc, 

Ctmpanft liability far-Cemtraet wyt 
Hsstupr r/trinc train by imitation tr ftrmnnml 

I fa passenger has entered a train on a mere invilatKj or 
permission from a Railway Company w.ihout 
receives injury in an accident caused by ,he ^,/^ch 
its grants, the company ts liable for f . ^ 

oi. J..y <0 nmi* M 

regarded as ore either of an implied contract. 01 ■« 
imposed by the general law. and in m „. 

form a tort. Butin either v.ew this 
subject to statutory restrirtions. be Jj it 

contract, which may either enlarge, ^ 

(909). (Kr««r»r/ //aidant. L C.) GRAND TRlNK ka« 
w ay CO. OF Canada r. robinfon. ,, T 0 684- 

(uuiuc.w.NW.a^o^ 

Preference and common stock of. 

- Veluant* tf. at e [emg (cautrn-EiidnUt- 

On a question of the value of the preference •^ **V. 
stcck of a Railway Company for the purp«e «[£ * % 
tioo by tbe Government, such value to be arn 
valuing the property as a gang concern, any 
mate future profits by reference to sdfing valuco ^ 
rrent cost would be of no avail. Hel d, 
deoce rdating to the same was rightly excluded oy 
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BAILWAY COMPANY— (CW,/.) 

Preference and common stock of-(tW/.) 
lr»!on to whom the whole question wa< referred (255). 
(Viuaai Birkinktad.) GRAND TRUNK RAILWAY CO. 
or Canada p. Kinc. (1922) 33 M. L. T 246 (P. c.y 

RAJ. 


•HINDU LAW-lMPARTIBLE ESTATE—K A J. 

Rajputs. 

-Mohal in Punjab sub-division <4 tribe of. Stt 

PUNJAB-MOHAL IN. (1925) 22 L W 299 (301 2). 

RATIFICATION. 

- ’Arts in nan of autkariij—Ratif,alnH tf—S.utul 

f**r Ui» simitar ads in future—C*tlernu % ’ of—Du 
tiutin. 

There it a wide distinction between ratifying a parti 
otlu act which has beer, done in excess of authority, ami 
conferring a general power to do similar act* in future (95) 
U" Btrw Ptjtotk.) IRVINE P. UNION Bank, oy A IS 

mLlA - (1877) 4 I. A 86 3 C. 280 (287)- 

3 Sar 692 * 3Sath 394. 

' M M dtnt <”• M* // of a to wn -Rahim ton h 

Aw#/. 

Where a mortgage executed by a Hindu widow did rv< 
to be made in any way on behalf of her s«>, k/J it 
*“ M a case for ratification by the ton (23 1 ). 

A new agreement or obligation would be ntce**ar) to 
(Sir Ritkari Cmk.) RaU G0f.lL r. 
SHAMSKHATON. (1892) 19 I A 228 20 C 93 (98) - 

6 Sar 217. 

Ratification. in the proper ten* of the term, at 
“7 * l,h ‘o the law of agency, it applicable 

only to am done on behalf of the ratifier. And thi* rile H 
•" S. 196 of the Contract Act (58) (Sir Arthur 
BHACWAT DAYAL SINCH :. I)»»l lFAYAL 
MNCH (1908) 351. A. 48 36C 420(429)- 
; C ; L j -335-12C. w .N.393 = 6A L J. 184- 
**■1.1. 344-10 BOB LB 230 ■ 14 Bur LB 49 

18 M. L J. 100. 

“■“■■“Binding nature of—Knowledge of righis-Katrfka- 
S “ HlNDU Uw-ADOPnON- 
rikiVv ! S ° N ~ AlX,fT,VE FATHER— ALLOTMENT OF 
PROPERTY, ETC. (1846) 4 M I A 1 (103). 

-rs-w-Di^rf- Acts of, in excess of aoth- 
ET*?™ °t- EffKt Of-Not an exfetmon of 
Aowrilr y> s " Company-Directors of-Bor- 
*0"INC AND, ETC. (1877) 4 I A. 86*3 C 280. 

]7~^®l>«y-Unaulhofired and ultrj ur,i traniattioo 
°»Sd an? , 0 /- Vjlidi, J- *'COMPANY- UNAUTH- 

(1922) 32 M. L. T. 196 (203) (P.C.). 

previou5 re 9 uired bylaw-Ralifratk* twb- 
ADomLT ,aJnit 10 s “ Hindu Law-adoption- 
»Akltvro, S0K ~ AD0PT,VE FATHER-ALLOTMENT OF 
^^OPERTY. ETC. (1846) 4 M. I. A 1 (103). 

- Void contract - Ratifcatioo of. Stt 
**Acr—V oid contract-ratification of. 

__(1926) 60 M. L J-498 (602). 

cr rg"'< 

fctk^S? 0 in (rested as equivalent to a previous 
JJr’J W). (Si, Bants Ptatotk.) IRVINE r. UNION 

“"‘op Australia. (1877)41. a. 86^ 

R 0.280 (286)=3 8ar. 692 ■ 3 Sutb. 394. 

TV 

E SS v* wht,hCT cce D was tound by a mort- 
^ad by his mother, who ww a co sharer wjth 
pm/ “(co of til haring accepted and ratified the wort- 
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RATIFICATION—«W) 

The trial judge and the first appellate court held the 
ratification to be proved by the evidence adduced by the 
mortgager. The Judicial Cwnmisdoner in second appeal 
went fcEy into the fart* <4 the case, and said that in his 
opinio* the ev idence was nut suttwient to justify the con- 
ch*km of the lower appellate court and that it cook! not 
Ire held cm that evidence that /> was bound by the nv.it- 
gage executed by his mother. 

Ikeir lordJiip- alhrnad the Judicial Commissioner 
(2334). (Sir Ruhtrj Conk.) Ram Gopai. v. Shams- 
KHAION. (1892) 191.A. 228- 

20 C. 93(99 100)- 6 Sar. 247. 

-Fndng as to-Fast 0 * Law. Av(l)C. P.C. of 

1908 S. 100-RATIFICATION AND (2) fttlVV COUNCIL 
—ft.ACTICE - QUESTION OF F ACT - CONCURRENT 
findings—Interference wiih-Cases under— 
Ratification. 

-Guarantor—Purchase in name of a person—Pur¬ 
chase without his original authority—Ratificatkm of use of 
name by guarantor—What amounts to-Effect. Stt CON¬ 
TRACT—Gu.araktor—PURCHASE in name of a pf.r. 
SO* (1879)6LA.238 - 5 C. 421. 

-Hindu Law—joint family—Member of-ttaiity- 

Hcdi.atiwi of yrent family property to-Ratification by 
(etmaiaing members of—Effect. Stt HINDU UW—JOINT 
FAMILY-MEMBER 0» -CHARITY. 

(1882) 91 A. 86 (94)-7 B 19(29 30). 

-Hindu Law—Widow-Alienation by—Reveisioner’s 

ratihilioa of. Stt HINDU UW - KEVERSIONER- 
WlDOW—ALIENATION BY-ELECTION TO TREAT. AS 

good and Hindu I aw - Widow-Lease bv-In- 

MUD IF ASF 

-Minor—Guardian—Compromise by-Alienation by 

—Ratification of-Evidence- Laches in questioning com 
promise thoagh it was acted upon if important. Stt 
Hindu Law-Minor-Cuarman of-Compromisr 
ry—aiienation tr. 

(1888) 15 I A. 220 (224 5)-16 C. 161(168 9). 

-Minor—Power of attorney granted by-Ratification 

of. 00 attaining majority. Sir HINDU LAW-MlNOR- 
PUWEK O* ATTORNEY. ETC. 

(1916) 19 C. W N 787(790). 

- Ptram mt tmfdtnl It lulkxiu ttl—Ritiftatini 

of it kf—tiat. 

As a general rwle. a person, or tody of persons, not com¬ 
petent to Mlhontt an act cannot give it validity by rati- 
fyingrt <94). (Sir Btrnti Pmtri.) IRVINE r. UNION 
Bank of AUStkaija. (1877)4 LA. 86 - 

3 C. 280 (295)-3 Sar. 692-3 Satb. 394. 

-Principal and Agent-Agent-All of-Ralifkation 

by principal of. Stt PRINCIPAL AND AGENT—AGENT. 
-'Unauthorivd and nltrn tint transactions—Ratifica¬ 
tion of. Stt Company—Unauthorized and ulna tiro 
TRANSACTIONS. (1922) 32 M L T. 196 (203) (P. C.) 

-Validity—Knowledge <* tight-Ratification wkb- 

Proof of—Necessity. Set HINDU l.tW-ADOFTION- 
ADOPTTD SON—ADOPTIVE FATHER—ALLOTMENT OF 
WIST FAMILY PROPERTY TO STRANGER BY. 

(1846)4 M IA. 1 (103). 

RECEIVER 

ADMINISTRATION BY—CONSENT ORDER AS TO. 
APPOINTMENT Or-IHJRATION OF. 

Hindu widow—Estate of-Receiver and 

MANAGER OF. 

INTERIM APPLICATION FOR. 

Jurisdiction of appointing court over. 
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RECEIVER— fCW-'.) 

Maimi-mso-Property allotted for. with-| 
•hi iinvEk uf transfer—Decree againsti 

GRANTEE UF—REMEDY OF HOLDER OF. 

Manager- Trustee. 

Partnership-Dissolution of—Suit for. 

I’osition of - Property vested in. 

Privy Council applxl. 

PROCEEDINGS AGAINST-LEAVE OF APPOINTING 
COURT Fok. 

1’kOPF.RlV VESTED IN. 

PURCHASE KY. 

KFijciois Endowment 

Surety for—discharge of. 

Administration by- Consent order as to 

- •! killing, tf—CrnJlIlrHS. 

Where a cun'ciu order b ol«ained it always remain* 
ojwi to challenge ailminH ration thereunder which is of 
such 4 chaiaUer a> either amounts to malfeasance. and 
accordingly release* the conrentcr, or secondly, has been 
proud by cxp.rieme to I* in whence so protracted and 
impelled as lo I* lulile. {lard Shnr.) SIR RAMLSH 
war SINGH Hu ENDXA Si SGH. (1924)20 L w. 456- 
5 Pat L T. 491 - AIR. 1924 P C. 202 * 
35 M L T 179 811.C. 576 -22 A L J 968- 
26 Bom L R 1153-40 C L J. 431 29 C W.N. 413 = 

3 Pat. LR. 180-47 M LJ. 286(293). 

Appointment of-Duratlon of. 

- Dintin'* a! Conrl-Ptrmvunl affonimtnl— 

Affamlmtnl In ji long at nttOHryt/Ur Jttrtt. 

Il is within the discietion of a court apposing receiver 
in a Mil lo order that the otlke should continue permanent¬ 
ly after the decree, nhen mi h continuance w necessary. or 
for so long as it may be m> 

A de.ree ol the High Court declared it lo be necosary 
that a permanent appiintmcnl should be made of a receiver 
and manager of the e.tate allotted by the Government to 
the family of ihe decea*ed Maharajah of Tanyxe. and 
directed that !ic»h appointment* to (he receivership should 
Ir marie from time to lime, as occasion might require 
iluiing the life of Ihe senior widow, under whose manage 
ment the estate hail originally leen placed, and (be lives of 
(he in widow* surviving her. or so long as (be court might 
consider necessary. held, (hat (he decree was not in varia¬ 
tion of (lie judgment which it purported to follow; that the 
court had a discretion to make such an order when neces¬ 
sary for tlsc preservation of the estate ; and that so doing 
was in accordance with the practice, there being nothing 
to prevent the cuuit from giving the management to the 
senior widow living at the time, if she should he fit to 
manage Hie estate on behalf of all interested in it. {Lard 
Matnaghltn.) MaTHUSRI UMAMB.V BOYI SaIIA V. 
Maihusri Dfepamba Boyi Saiba. 

(1895) 231. A 28 -19 M. 120=6 Six. 684 
Hindu Widow-Estate of-Receiver and Manager 

- Rtmattil af—Durttian tf Indian Court at to— 

Pmy Countil'i inter ftrrntt. 

Rights and proceedings rendering a Court's order, refus¬ 
ing lo remove an appointed Receiver and Manager of the 
estate, of which the widowed Ranis of the late Maharajah 
of Tanyxe had l«ome possessed by grant from the Gov- 
emment. entirely a matter for the discretion of thr Court, 
which had exercised its discretion soundly. {Sir Bamts 
/W k) F.X fart/ Rani Mathusri Jigai amba. 

(1890) 13 M. 390=5 Sar. 584. 

Interim Application for. 

-- Grant af—Durttian as U~-Pnotary Court—Ds- 

irtfivn of-lnltrftrout in afftal witk-Cendittom. 


RECEIVER -(Canid.) 

Interim Application for— (Canid.) 

An order for the interim appointment of a receiver is 
discretionary, and the discretion is. in the first instance, 
that of the Court in which the suit itself is pending. When 
toe order of that Court i> altered on appeal il becomes neces¬ 
sary* to consider whether the Court below* had before it the 
evidence required to support such an order and considered 
it in accordance with the principles on which judicial discre- 
tkm must be exercised. If the Court of review rightly 
concludes that proper discretion was not used below, it is 
free to exercise its own discretion in the matter. (Viuawit 
Snmntr.) BeNOY KRISHNA MUKERJEE V. SATISH 

chandragiri. 

11927 ) 55 LA 131-55 C. 720 -27 L. W. 333= 
6 0. W. N. 272=1. L. T 40 C. 99 - 47 C. L. J. 424= 
26 A. L J. 481 = 1081. C. 348 - 32 C. W. N. 681 = 
30 Bom. L R. 815-AIR. 1928 P. C. 49= 
54 M. L J. 423. 

- Ordtr an—Afftal la Pmy Cornell agaiml-Rifkt 

of. 

As a general rule and in the absence of >pecial circum¬ 
stances or some unusual occa»ion for its exercise, the 
power of making inteilocotory orders is one which is not a 
suiuUe subject for review. Not only are the practice of the 
Court and (be manner in which experience has shown that 
it is wise to apply it, better known to the High Certs tn 
India than they can be to their Lordships, but the delay 
occasioned by taking this additional appeal acids gravely 
to the procrastination, which is already (be bane of Indian 
litigation. 

iV.fl.— The above observations were made on an appeal 
from an order on an interim application lor receivership. 
{yntoMMl Snmntr.) BESOV KRISHNA MUKERJEE r. 

Sastish Chandragiri, 

(1927) 551. A 131-55 0 720 = 27 L.W. 333- 

5 0. W. N 272-1 L. T. 40 C. 99 *47 0. L J• J24* 

26 A L J. 481=1081 C-348- 
A.I.R. 1928 P.C. 49=32 O W N. 681- 
30 Bom L B 815-54 M.L. J. 423 (426). 

- Pc nil la he taniidered tw. . 

On an interim application for a receivership the court n» 
to consider whether special interference with the pMS*»° 
of a defendant is required, there being a well- 1 
that the property in question will be dissipated.or that o 
irreparable mischief may be done unless the cooitymio 

poirto.. («*— *-»•) UISH " 

MOOKERJEE ?. SATISH CHANDRA GlRI- ^ 

(1927) 651. A. 131=55 0.720 - 27 tW-W 

6 0. W. N. 272-1. L. T. 40 C. 99=47 C L-J- M 

26 A.L J. 481 = 1081 C. * ML 

Jurisdiction of appointing Court over. 

- Dmwal cf ml in which afftinlmtnl 

It appears to be extravagant to suggest 
which has appointed a receiver has not ample r-'^V 
without the aid of a pending process, to 
from their own officer, to permit parties interested t 
vene in the examination of these accounts, to mil I 
allowances to their officer for his administration, 
with all questions of costs connected with the »»» 
of his accounts, as between him and any P ir, ‘* 
who may be allowed to appear and take ** B£I) . 
{Lord IValion.) ADMINICTRATOR-GENERAL OF 
CAL ..PKEllUI.MULL.es. (W«)» l A/u 

22 C. 1011 (1015-6)=6Sar. 660=6 M- 
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RECEIVEB-<CW) 
Property vested la-(Comtf.) 


RECEIVER—( Centd.) 

Maintenance-Property allotted for. without power 

of transfer-Decree against grantee of- 1 UM thal lKr aWnn .., __ . _, 

Remedy of holder of. • T™, ° 1 *' ,l,d "o' 

„ . , .... or abrogate the power, contained m th. p IK ,i order ih .1 iKh 

--Receiver for realization i>f rent, and pr.'fitx ami for two order, must be lead together. and tbar in pjiticuhi 

?J ment of surplus towards «W-kigb« to up* Urn. -dertheW 

» H,NDU LAW-MAlNTESAKCK-PKOrEKIV ALLOT- j of the l-opctti*. a power of >* 5 no, il CT fm 


TED FOR, WITHOUT POWER OF TRANSFER. 

(1925) 521. A 262 47 A. 385. 
Manager-Trustee 


kt K' Mill voted in the Receiver (2V0). 

A .ealization b, sale of an, of the properties Ul>( fc f 
gage I. nut n///a m*. lot tin of the Receiver. He 


-DMattfea. Stt Tbusi—TK iMii-kinivrs. k ? fcim lu 

(1920)471. A 224(232)- 42A 009(619). ZZZfiZ 
Partnership-Dissolution of-Suit for. 

-Receiver appointed in. Stt PARTNERSHIP—DIS¬ 
SOLUTION OF-SUIT FOR—KFCEIVFR APPOINTED IN. 

Position of-Property vested In 

—'Cutioiy of, in lit rjt of U». 

The Receiver wa% an odicer of the wait, he w* rot in 


* Advantage, then b c might. 
ueB tierci* hi. power of sale 


the interest of the plaint ill ( 1 M). 
iTCllAMOYI DASI. 


MONVOHINt |US1 r. 

(1875)3Suth 161 

--A receiver appointed by a Court i* simply the ..meet 

« the Court, and the estate muM. for all legal pmpo**. b. 
regarded at being m moHihu 0»). [/jtJ ffVf* n.) 

Adminisirator General u» BkNC.tL prem Ui 
MULUCK. (1895) 221 A 203 - 22C. 1011 (1015)- 
6 Sar. 660 5 M L. J 157. 
Privy Council appeal. 

' Protection of property in cli*pute pending— App»en,. 
J* 0 * °* receiver for. Stt Privy COUSClL-APifAL- 
"ROTECTION OF PROPERTY IN DISPUTE PENDING. 

Proceedings against- Leave of appointing Court for. 

Ntttultf ; 

According to the roles of a Court of Lquity. no pr» 
[“wp could be taken againM the Mediator eacept by 
«»t of the Court. Where the properly i. in the ertodyef 
Cow| . * when in the potion «.f a Receiver, the 
pursued in our Courts, if i, appear* there i. a legal 
, ■ h “ “* n to permit an action of ejectment t«» be'rwght, 
°P«t the matter in the mo»t conveniett coupe of deter- 
It wav laid down in Mufti ». Sm,H that the 
P*«s*on of Receivers ami scouts,ra,on i* not to be div 
without leave. When a parly p prejudiced W 
a Receiver put in bis way. the cour-e has been cither 
mJP.v" lwve 10 brin S » «"on of ejectment, or permit 
r 10 Je '“mined, pro inUrtm ,no (44 5). {Mr. P.m- 
t u!^-) MuSADEE Mahomed Ca/efm shirwee 
riS^v M ALLV Mahomed khan. 

'1864) 6 M. I. A. 27 * 8 Moo. P. C. 110-1 Sar. 489. 

Property vested in 

A'"*"*«* f'cftrty- Salt of-Ponnr of-Duty of- 
o, to — Qri„ Of appo.nlmtnt-CoHdrml,M of. 

W a PP oin,in 8 1 Receiver provided. rnltr tin. that 
u.T!® d h*'* " iD such powers as to bringing and defend 
SJ'Uuid for the realization, management, protection. 
!£*2* Uon “"1 improvements of the prooerty. the cofcc- 
<urJ«t , miU and P rofiu [i * ^PP ,kaUo ° " d 

of wch wuits and property, and the exccuix* of 
r,T n " “«he owners themselves have." That order 
“Th»r * w " 0 ^‘ lfn, consent order, varied as follows: 
u 1 Rwetvue and cesses and other outgoings. 

,chtoe framed by Court, and the l-dgrt of the 
tot Mr*’ ,re 10 ** P 4 ’* 1 8rat. and then the decrees which do 
l n Jr'J. an 7 intereft and then the decrees which any in- 
‘ *““ 1 0rder o made subjKt to the payment of allow- 
^^ or . ... The Receiver will 


coiicvture> of circum*tamtN 

with the nccex**ry sanction u t « caerci* in. pon,r. 

accotdiagly (24V). The wtlet doo m4 mean that even coo* 
trary to the receivers own „Ra, of pruAnce. the power of 
sale mn: bc e.enoed ; and that, if it i» not txer.i«cd at 
ooce w prompt),. then the Uoi. of tl>e receivership has 
gone and it ought to be declared at an end. {L *4 
AAr--.) SIR Ravjlsm ar SINGH r. lllUNDKA Sisr.H 

(1924)20 L W. 456 *5 Pat. L T.491- 
A I R. 1924 P. C. 202 - 35 M L. T. 179 " 
811. C- 576 - 22 A LJ 968 26 Bom L R 1163- 
40 C. L J. 431 * 29C. W. N- 413• 3Pat L. B 180- 
. 47 M. L J. 286(290). 

- Kt.x.iy ol. f,tm morlgtftt in f^uniosIktnof 

nm/tr f,ur orr.nf.mtnl *>/* inJfnt.nt JtMo/'-Pifir of 
—AttomnU Arvr.ir mnlpiftt onJ rttiKi-Bim of. 

Rc^savdent was ap|Mfl!ed as a Receiver upon Ihc entire 
e-tatc of certain judgment debtors. 1 h.t dale included 
peoptil, J. whwh property therefore fell within the order of 
Receivership. That property had pret iou4, been possesJed 
by the appriUnt wodet an arrangement with the judgment- 
debtors that he »WJ hr debited with a certain Mim per 
annum in ropect thereof. Alleging that the rental of the 
p.e**rty had tar ec,reded the sum *o fixed, the re.potvdent 
wed the appellant for recover, of Kim p^sadon of the 
said prc^xitj. and for an account of all his (.4kctRms from 
the same. 

HtU. aft. ming the High Court, that the respondent 
wav entitled to recover kha* powion of the properly and 
to administer and manage Ik same avpart of the estate 
hi« charge. HtU funktr that in taking the 
accounts the entire annual income c« 4 le.lcd from the pro- 
perty and not metdj the agreed figure should I* delated to 
the mortgagee after the decree for sale. (U4 .VAra-.J 

SIR Kameswar Singh :. Hitfndra Sikgh. 

(1924) 47 M L.J.2W 20L.W. 437- 
35 M LT. 179 (182)=26 Bob L B. 1161 = 

40 C L- J. 444 A I. R 1924 P C. 206 - 

29 C. W N. 420 - 821. C. 791 43 Pat L. R 190. 

Purchase by. 

- Vtiidily—fsait of Court—A'tttmly, 

In the case of An ft* v. Anfm! f(l«A37) 2 Ch. 292) it 
was held that a receiver appwnted b, the court cannot 
purcha-f the property of which he is receiver without the 
leave of the court, even where the sale is not made in the 
action in which he was appointed, but by a mortgagee sell¬ 
ing with leave outside the suit. Thur Lordships think that 
this was a correct decision. {Lori hutktnatltr .) Peary 
MOHAN Ml’KERjlMANOHAR MlKERJI. 

(1921) 48 L A. 258 (266)* 48 C. 1019 (1028) = 

23 Boa L B 913-14 L. W. 104 = 
(1921) M W. N. 554 = 19 A. L. J. 773 - 

26 C. W.N. 133=2 PL.T. 725 62I.C.76- 

30 M L. T. 24 1922 P. C. 235 = 41 M. L. J. 68. 

Religious Endowment. 

-Mutt—.Mobunt of-DeUs Unding of-Suit against 

successor fee—Decree in— Fwcj of—Receiver of mutt jo- 
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(C«"td) 

Burma. 

Rrji^rati^n la* in. Stt BURMA REGISTRATION 


RECEIVER-. Ctntd.) 

Religious Endowment—(Cc*^-) 

Zz 1 

KLI ii.ious t .!v • SuTtsSftK for binding. Deed-Fraudulent concealment of—Plea of. 

UtBiN"» • A 228(237)=80 M. 497. -Ration of de^ if ci>p!ace.. Stt LIMITATION 

1.4 necevily by-lteree <* | ACT OF 1908. S. 18 -DllD-FraUDULENT CONCEAL- 
-; Sh »• f Z'.nt of from icnt> xxl profit*- MINT OF-PLEA OF—RtGIST RATION OF DEED. ETC. 

foot ^I'^.LAK.intmcr.. of. Ar, (1881) 8 I A. 143 (156)-3 M. 384 (398). 

!JEm -Religious fcNUOvvMiNT-SHFl.vn of- diCerent-Registiation at same time of-Pre- 

11 ol tsi.i«»tNf-MnkM'.»or or-MCC srapuon Ironl . 


PKOFLK1' OF M j A 253(267 8). 

SITY. 

Surety for-Discbarge of. 

_.?««* C~* - 

Su$tit*f *f- , . , . 4f j * «*h by the court. He 

.——* 

* hH lxrl ihe <h«rrt l**lrt. « other per 

ht.^’lf T ■ VI. ik for «h<*c 1 -rtxfit the K«etm 

“sa-IjSwaa 

RECORDERS COURT AT BOMBAY. 

_ an-*-** /WM ~ 

.sv, i jiil i d-J"' 1 ■''[ '^i^ctioo of the court of 

(> ^«hcthu «.w^' ^artjof ihe 

the Recorder, at 1 • > • ^ J M uitt Brmnfnrt.) 

Fjst India t'«PW tmiKinc. 

lWNEAKHOTV 3 Knapp . 348 -1 S« 76 

_ Till/ ~ H !Tf r " 

.. c-,«.* *-£ ... 

- S. »^ r w i 3 SS? K* o—. *. 

rf,h ' RKOrfK 

:iSr - j « fcLSR 

ble." o«W 1 , WNEIIH on- MOOOEUAR a 

(->''• *"*(1838) 3 Knapp 348=1 Sar. 76. 
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sumption from. 

tranvatuon or different transactions-Ques- 
Stt IHfcl*—DEFI'S different. 

(1871) 14 M I. A. 289 (302). 

Eflect of. 

-The effect of admitting a deed to registration is no 

more than to satisfy an cmerou* condition before the deed 
can be given in evidence; and. v-hen in evrJeoce it u sab- 
jeet to every objection that can be nude to tt pwnely a* if 
no registration had taken place (1/4). (Sir Mentept E. 
Smith) MOHAMMED EWAl V. BlHJ ULL. 

(1877)41. A. 166=1 A 465 (473)- 3 Sar J35 - 

English and Irish systems of-Law in India. 

-Son-registration—ESert—DstinctioB. Sit REGIS 

^“(Wfr SS S (253)-48C.1(1«.1» 
Fraud In obtaining. 

- Eittl nf-Ktmtdg ,n<au«t. 

Where the regulation of a deed i» obtained Iff It«J* 
act of registration, like all other acts «bkhb« bw » 
a, rived at might be set aside by a proper preceding m 
(Sir Mmugnt E. Smith) Mohammed E «a *■ 

Invalidity of- Plea of-Onus of proof of. 

_lUMK .Red. Stt MORTGAGE’DEED 0 F-J 8 - 

wiitoSSih^" P^ 1 " 01 1? 1 

casa^^SSSs 

MoH " ,Mtu Ta. msantST *^ ,3s 


IE KING. 

2GISTRATI0N. 

Authority to adopt. 

iSl> Of—EVIDENC MIA4 „ (48990). 

» BON^-GINIUHESISS » 8M) 7 ji. L A. 207 (223). 


Nonregistration. 

-Preemption against gmoinene^ •* 

Propriety-Rood payable at short date. Stt B 0 NI>-GS‘ 
«"* OF-REGl^ATIGN.^) ? M L A 207(223) 

•Eittt—English end Irish spttmi-U* •" ,J " 

~h En^ind two systems of registration of d»b.<*£ 
one in the Coonty of Middlesex and the <** 

Coonty of York. With regard to the forn^r. non ttgn^ 
tioo avoids the unregistered deed as against a 
holder of a registered domment. bat leave ^ ^ ^ 
as between grantor and grantee and a> ^ (w0 

and his creditors. The Yorksh.re 
compulsory, also effects its pur{K« bj' ^ 

deeds according to the date of entry cm tbe tW 

of these systems affects the liability of P» l ^ lb e 
deed. In Ireland the system ,s ro U 

Statute 6 Anne. c. 2 (lr.). non-registratiwu 
net ody makes the deed void asagamst ^ 

ed holders, bet also as agamst creditors. w h 

vision in anj of these Acts corresponding » 
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REGISTRATION-#**/.) 

Nonregistration-#**/.) 

found in the Indian Registration Act of 1877. which des¬ 
troys the whole effect of the transaction as against imnsne- 
able property and tenders the document incapable of 
use in any proceedings by which such property is affected 
or in the Transfer of Property Act, which wMj atuds an 
unregistered mortgage for a sum exceeding Rs. 100(2454). 

Toe main differences between the system of registration 
tn India and the systems in England and in Ireland are 
these; that in India non registration in certain cases has 
the effect of rendering the registered document ineffectual 
e*en as between grantor and grantee and excludes it frean 
endence. Both in England and in Ireland it has no wch 
Meet. This is sometimes stated by saying that in India 
registration is compulsory and here permissive; but the tr.e 
difference is better expressed as it has already been stated 
103). (Lard Bu<kma,t,r.) TlUKDHARI UL ?. RADAS' 
Lal. (1920) 471. A 239-48 C. 1 (101.19)* 
26 0. W.N. 49-32 C.L.J. 479 = 13 LW. 161- 
(1920) M W.N 691 = 28 M. L T 224 - 
18 A. L J. 1074 - 2 P. L.T. 101 = 22 Bom L E 1319 = 
671. C 465 39 M LJ 243. 

Notice of deed from. 

" Presumption of. Soo MORTGAGE - belli OF- 

Regist ration of-Notice of moricace. 

(1911)39 LA. 68 (82)-39 C. 527(566;. 

Purdanashln-Deed bj-Beglstratton of. 

-Pnxtdure to be adopted by registrar in case of. Soo 

Purdanashin—Deed bv-Recistration of. 

Purpose of. 

Registration affords a security against the too com* 
“^ praaiceinJndiaof setting up forged and fraudulent 
(228). (Lord Juttitt Tar nor.) SRIINaNTH BhtT 
lACHARjEE 9. RAMACOMAL CUNGOPADYA. 

(1866) 10 M I. A 220 - 3 W R. (P. C). 43- 
1 Sutb. 600 - 2 Sar 121 . 
The registration of a deed is mainly required for the 
Purpose of giting notoriety to the deed, and it b required 
J“«r the penalty that the deed shall not be given in tn- 
unless it be registered. If it be registered, the party 
’ h0 has presented it for registration is then under the Act 
»» position which print /to, at least entitles him to give 
^dwdin evidence (175). {Sir Montagu E. Smith.) 
“OHANMAD Ewaz V. BlRJ LALL. (1877) 41 A. 166 - 
1 A. 465 (474)=3 Sar. 736 - 3 Sutb 438. 

tf — ffatiit af Prior mm- 
and M—DaiMtUm. 
real purpose of registration is to secure that every 
JJJJdeaBngwith properly, where such dealing* require 
rely with confidence upon the statements 
J2J5 1 **£• register as a full and complete account of all 
"factions by which his title may be affected unless indeed 
mar iL Wa . il “°* ice of sone unregistered transaction which 
a P>« from registration. In England such 
ritr” IT P rerent <•* registered document having pci* 
J J* 1 * Which w “ unregistered. In India this would 
If tt» ^ if '* "*re a mortgage for over Rs. 100 or 
^“eo 1 *as one brought within the 
°J s - 49 of the Registration Act. In either case 
Itas. ^ration U to protect against prior transac- 
ltm.tr Buohnattor.) TlLAKDBARI LaL n. 

(1920) 47 L A. 239 = 48 C-1(18)= 
a 0. W. N. 49 - 32 0. L. 3. 479=13 L W. 161 = 

18A.T , (1W0)M.W.N.691 = 28M.LT.224 = 

11274-2 PlL . T. 101=22 Bom. L B. 1319- 
671 0.466 = 39 MtJ-243. 
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REGISTRATION-#*./,/.) 

Begisured deed-Holder of-Notice of prior 
unregistered deed. 

-Elfevt— England and Irdia-Ubtincticn. Soo KlGlS- 
TR.tTK>N—P urpose Of. (1920) 47 L A 239 (252)= 

48 C. 1(18). 

Begistered deeds-Priority as between. 

~~ T ^-Exuulion-Rogiaration-Daloi of. 

B> ihc pr<»:sioa* of the Reparation Act a deed operates 
** from the time of its registration, but from the lime 
worn it would hare commented to oper-te if no registration 
had beta Kfmd. If, therefore, a deed is tendered for 
registrant* within the tin*: pcaiihcd by the Act. and 
tepstenil.it i» immaterial that another deed has obtained 
priority of registration. (S,r Montagu. E. Smith.) 
MOHAMMED EWAZ f. BlRJ ULL 
(1877; 41 A. 166(1701)=1 A 465 (469)-3 Sar. 785- 

3 Sutb 438. 


Validity of. 


Appoal—MaintainaMitf 


-<Wtfi*r 41 /— f.C. 

farfntlim.il. 

The rrspuMkwls uged lhat the conveyance in favour of 
the appdl.at was bad. because the legistratiun was not in 
order in ic*pect that the registration doe* not bear that a 
proper pouer of attorney was pos*«*ev] by the person 
ashing for the icpslraiiw and in respect that it doe* not 
afford prefer evidence of the execution by one of the signa¬ 
tory* to ihe deed of transfer. 

Ikcsc pots were admittedly not taken before the courts 
befow and tber Lordships would te slow to admit their 
sahdity in such circumstance*. {Lord Duntdin) KaN- 
haya UL National Bank of India, Ltd. 

(1923)50 I. A. 162(172)-4 Lab. 284- 
33M.L.T. 349 - 25 Bom L R. 1248- 

A. I B 1923 P. C. 114 - 28 C. W. N. 689 - 
40 C. L. J. 1-751. C. 7=45 M. L.J. 497. 

- I'nroprtorod dud- Dud mhofnont 0 on firming — 

RoguOatum of—Mtmemdum »f rogiil ration Milton not 
on fir a ikut of liltor dud Lt at tnd of tumor s Aiok uai 
annoxod ai a tohodnU to it. 

On 25-9.1873 N. F. 4 Co. executed a deed of conveyance 
in favour of Ad immoveable property of more than the 
vatae of Rs. 100. That deed was not registered, and was 
not therefore admissible in evidence. On 31 12-1878 another 
deed of conveyance was executed by N. F. 4 Co. in favour 
of A in respect of the same property. That deed referred 
to the deed of 1873. which was set out in a schedule as 
part of the deed of 1878. The deed of 1878 was registered, 
and the memorandum of registration was written, not on 
the first sheet of the deed of 1878 bat at the end of the 
deed which was annex'd as a schedule to, and was 
consequently part of, the deed of 1878. The deed of 
1878 not only confirmed the deed of 1873, but it 
went on to state that the parties to the deed did, and each 
of them did. “ according to their and his restive estate* 
and interests, pant, convey, assign, and confirm unto the 
said A. his heirs, executors, administrators, and assigns, the 
piece or parcel of land" conveyed thereby. 

Hold, reversing the High Court, that the deed of 1878 
was duly registered, and was a valid conveyance of the pro¬ 
perty from N.F. * Co. to A (156-7). (Sir Barnoi Poaoooh.) 
Mitchell ». Mathura Dass. (1885) 121 . A. 160 = 

8 A. 6(112)-4 Sar. 663. 

Will—Registration or con registration of. 

-Presumption as regards genuineness from. Soo 

HINDU Law—Will—Execution of-Presumpjion 
as to-Registration of will 
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REGISTRATION ACT. 

-f tf/.v/ <■/. as regwrix 

II, R, g iMrali.« Act**** p**d to avoid the m**- 
,|.i f -I allotting a man to be in pv**«on of real property 
viitlx-it bavinea regjvtered iked, bot a* a vbeck agaiasl 
the production ol forged duument,. awl in order that *h«- 
fluent purvha*cr>, or person* to whom suteqatft vonvtyan 
•oof property «ere mark: >hocld not be affected by pte 
»io«i' conveyance* unl*s tho* prev*«s conveyance «ere 
nei'lticd. The kegidratic* Act. a> regards r*al pr<*ert>\ 
wa* not internal to be a clause 'imilar to that »hich is m 
the Bankrupt and Insolvent Acts, by mhich pence* .ho are 
allows! to be in the order and dispositic* of ijxJn with 
consent of the realtors, are. as against cred.tois. to oe 
considered the real owner, (156 /). A«vr*.) 

Mitchell,, Mathura "ass. % um it I £U£ 

-/’MUflwri */—C*"fti*n,t Urn! raeth—Xeetsuty. 

The provisions of the Indian Registration .Vet are my 
carefully designed to prevent forgeries and the p.«uument 
of conveyances .4 mortgages hy fraud or undue tot 
and though it may seem somewhat techn.cal to rnstsl epeev 
exact compliance with the provisions of the Act. it is n«e» 
vary so to do. {Lard Phsllimn.) BHARAT iNDCr 
HAMID ALI KHAN. (1920)47 I. A. 177 (IW)- 
42 A 487 (492)-18 A L.J. 717-(1920) M W N 413- 
28 M L T 98 -12 Bom L. R. 1362 25 C-W N. 73 • 
581 C. 386- 39 M L J 41. 
REGISTRATION ACT XIX OF 1843 

S 2-RegUtereddeed-Priorltyof. 

■ -Btfriration tf—Grmail. 

A registered deed cannot be deprived of the priority given 
by Act XIX of 1843. unless it be both alleged and proved 
that time was fraud on the part of the grantee (228). 
(/,,„/ Jaslitt Tnrntr) SKFINAUlH BHtTTAt H AKJEE 
k tMCOMLM, GUNGOPADYA. (1865) 10 M I. A 220 
3 W R P 0.43-1 Both 600 2 Bar 121 

- Fraud—Deed faint/d h- 

The proviso in S. 2 of Act XIX <»l IW3 is. that the 
authenticity of the rleed be established to the *aiMactk» of 
the Court. The word " autiienticity " would seem, accord¬ 
ing to it* natural meaning, to point merely at the exclusion 
of a forged rleed from the knefit of the Act; but their 
l.ord*hip« think that it could not be intended by the Act 
that a deed which «as tainted by fraud. aKbcogh in «her 
respects genuine, should le placed on the same footing as 
an honest and kna fJttktd. They are not dispwed so to 
construe the Act (228). {Lard Just nr Turutr.) SREE- 
NAUTH HMUTTACHARJEE:.RaMCOMUL GUNGOPADYA 
(1865) 10 M I. A 220.3 W. R PC. 43 = 
1 Snth 600 ^2 Sar 121 

- Curt filtered dud-Pnarsly as agamst-Xetiee it 

ksuvlfj/r thtwf h Mitrtf registered deed-FJeet- 
Mortgage. w/c, gift—D'ids tf—Duhnrfte* ktr.ua. 

The question is whether the .ordsatthe ctaeofS.2of 
Act XIX of 1843," any knowledge or notice of any such 
unregistered deed or certificate alleged to be had by any 
parts to such unregistered deed or cettrficate notwithstand¬ 
ing” are to be construed as referring only to the mortgages 
and certificates mentioned in that part of the enactment 
which immediately precedes the* words, or are to be taken 
to ex.ewl aho <o the deeds of sale o» gift which are men¬ 
tioned in the earlier part of the enactment. Their bwd- 
ships are of opinion that upon the true construct™ of the 
Act the words mentioned apply not cnly to deeds andmu. 
ficatas of mortguge. but also to deeds of sale or gift (2267L 
This enactment, although divided into two branches, tn 
consequence of the different effect which b given to it as to 
deeds of sale and of mortgage, was plainly intended to be a 
general enactment. The words we are wondering are 


; REGISTRATION ACT XIX OF l843-(Cr*tf.) 

S. 2-Registered deed-Priority oi-(CMd.) 
words of reference, and the terms used being general and 
comprehensive, their Lordships s« no reason for confining 
their operation to one branch of the enactment rather than 
extending it to both. Had it been intended that they 
should be so confined there would have been no difficulty 
m expressing that intention. It would be difficult to find 
any reason why. in the case of a mortgage, priority should 
be given to a registered over an unregistered deed, not¬ 
withstanding knowledge or notice of the unregistered deed 
by the registered mortgagee, but in the case of a sale the 
priority of an unregistered deed over a registered d«d 
sbonld be retained, in ca-es of knowledge or notice, by the 
registered vendee or donee. The too common practice in 
India ol setting up forged and fraudulent deeds, and the 
security against this practice which is afforded by registra¬ 
tion. are quite sufficient to account for this enactment 
extending both to salts and mongages, and the policy of 
«di enactment* is not unknown in other countrie. D* 
Irish Registration Acts afford an instance of it. (227-8.) 
(Lard Jastitt Tunur.) SRIENAUTH BHUTTACHARJEE ft 
kAMCOMUlGUNGOPAD' A. (1865) 10 M 1 A 220* 

3 W R P C. 43=1 Both 600 -2 Bar. 121 . 

S 2 Proviso. 

- Aulkentiesty—Meaning c( 

The word - authenticity “in the proviso would seem, 
according to its natural meaning, to point merely at the 
exclusion of a forged deed from the benefit oftbrAd 
(228). ( Lard Jastitt Turner) SREESaUIH BHUITA 
CH\kJEE?.RAMCOMUI. GUNGOPADYA. 

(1865 H0Ml.A 220 = 3W.RP p C«- 

lSutb 600 * 2 Sar. 121 . 

REGISTRATION ACT XX of 1866. 

S 17-Lease by Zemindar at favourable rent 

- RegislraU,m-Nteetuty-Lease if " Mt*f ’ *** 

S. 3 *1 Madras Rent Rettury Aet of l80 >—»aliMf •< 
least against me ending Z,miadar-S. II H Kent Reentry 

\ <b£i!ent of 1867. purporting to be a ln «1 fr°« *• 
late Zemindar of Rarnnad to the appellant s father ran 1 a 
followsIn consideration of tb: assistance you have 
rendered to this saraastanam (wntadar). J* 
that the kasha (chief) village of 5 should be leaed 
. you for 50 years fixing a favourable 
"The aforesaid S village "-Describing it- «»*? 
accordingly leased to you for forty years from 
1276 up to Fusli 1315. fixing the poruppo at K». <C0 re 
annum. You shall, therefore, raise the requited crop m 
enjoy ; and. agreeably to the karartama (apeeo^W > 
have given, you shall continue to pay 'be fixed po Pf* 
according to the instalments of kbt year after year. 

It was found that the value of the village S w H _v 
per annum, so that the lease was obviously a 
lea*, which was intended to confer a valuable inter®* 

Held, that the document was not a puttah «' ,h J 
mear.ingofS.3of Madras Act VIII of 1«6 = ■««„ 

not therefore excluded from the operation of S. W. j( 
Registration Act of 1866; and that, tang 
«inadmissible in evidence for the purpose of *** 
the estate (174-5) pattab 

Quaere whether, assuming the docunvent was a pj 
within the meaning of S. 3 of Madras Act VHI £ g 
the proviso to S. 11 of that Act would not n«J“L« , Sir 
as reganls the “ successor " of the graido- ^ 
M.-ntagar E. Smith) RAMASWAMI ClIETTII , 7^3 

tor of Madura. 64l a 

2 M. 67 (73-4)=6 C. L. R- 341=3 8*» 
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REGISTRATION ACT XX OF 186 &-(CmU.) 

S. 49. 

-- -Agrttmunl fa sell real eUale-Sfeeite ferfermanee 

tf—Smt far—Unrtgate red deed atlneudedging reeeift ef 
(mndimlim—AdmiiiHililf in aiienet tf. 

An instrument acknowledging the payment 0 f the consider- 
»t'on money for what was to be ultimately an abwfate 
Mle of the real estate,-For what in equity did presently art 
as a sale of the propertyan instrument which, by cl ( 2 ) 
of S. 17 of Act XX of 1866, is required to be rrji»terrd. 
and canno- be received in evidence under S. 49 of the Art 
if it has not been registered (131). 

So held in a suit for specific performance of an agree 
ment for sale of real estate. (Sir Jama IV. Cd»U.) 
FUITEH CHUND SAHOO r. LEEIUJ1BER SlNCH DOSS. 

(1871)14 M. LA. 129-16 W E P.C 26- 
9 B- L B. 433 = 2 Suth 467 = 2 Sir. 709 

•- Wtrii—Uulai it litJI Am* Urn regi tiered—Prtn- 

imi tf tkn Att—AffJieatthlyef.ai regard I tirangtn it 
dud. 

It b not clear that the words" unless it shall hare been 
registered in accordance with the provisions of this Act " in 
S. 49 of Art XX of 1866. are not. especially as regard, si,an 
gtts to the deed, confined to the procedure on '* admitting 
to registration " without reference to any matters ol proce¬ 
dure prior to registration, or to the provisions of S. 19. 2l 
or 36 of the Act, or rather provisions of a similar nature 
(216). (Sir Barnet Peaeotk.) SaH Ml'KHUN LaLI PaN- 
DAY k Sam Koonuun UlL (1876)21 A 210- 
15B.L.B 228 - 24 W B 76=3 Sir 509 -^ 

3 Suth 170 


63 


tf — Dr tint" 


"~Dt<iim attained under - Nature 
“ll'd a decree—Effect. 

A decision obtained under S. 53 of Art XX 0 / 1866 on a 
ipeciilly registered bond is a Summary decision within the 
waning of S. 22 of the Limitation Act of 1859. and the 
l*t that the decision is called a decree does not make any 
j«W* in this respect (125). (Sir Ritktrd Ctmcl) 
K, K0NWAB1 *• JbCCUT SH AM. 

<1883) 101.A. 119=10 0.196 (203) = 13 C. L B 385 

4 Sir 464 

-—■Ditrtrdaltd 9-7-1867 undcr-Eiccufim tf-Umi- 
~“*-Ijmiltlim Ael tf 1859 -Lmitaliem AcI tf 1871- 
dftfitaiilily. 

An application to execute a decree obtained 00 9th July. 
W u B d*, S. 53 of the Registration Art XX of 18M> is 
as regards limitation by S. 22 of the Limitation 
{fi* l859 - and not by S. 20 of that Art or by the Art of 
;,nV I25 > ' s,r Ri,ka,d Cwcl.) Mika Konwari p. 
JUCCUT SETANI. (1883) 101. A. 119= 

10 0.198 (203 *)-13 C. L B 385 = 4 Sir 464 
TrT"Decree made Wider-Summary decision under S. 22 
IKO e li,i0n Ac ‘ °* 1859 if *• S “ 1JUITATI0N ACT 0F 

22 —Summary decision. 

(1883) 10 l A. 119 (126) = 10C. 196 (2034). 

8.84—Petition under. 

m ~Eicd in regular ml. 

A decision directing the regis.ration of a deed on a pete* 
8 - W of the Registration Act of 1866 would not 
“•*•17 btnd the rights ol the party denying the executic* of 
J* document; and. on the other hand, it would not precbde 
“ opP»te party from proving in a less summary pretted- 
^fthatik denial was false (132-3) (Sir Jena W.Ctl- 
FUTTIH CHUND SaHOO t. I.EH-UMBER SlNCH 
(1871) 14 M. L A. 199=16 W. B P. C. 26= 
9 B. L B- 433-2 8ntt 467=2 Sir 709- 



BEGISTBATION ACT XX OF 186MCW,/.) 

1 S 84—Petition under-(cw^) 

—EueuUemtf ,uti,umcnt-fa.l af-Juriidicliouof 
IhJrut Judge lo try. 

Looking to the words of S. *4 of the Regi,nation Act of 
!«*. and the form of the petition given in the Schedule, 
and in particular to the fourth paragraph of that form, 

D appeared person. 

ally before the md Nib-Rcgistrar and fairly denied the 

he Zihah Jadge would have junsdrdion to try and d«ermine 
w °f > W t 5 XtC-K0 J ,fcc >®*trn«eot(l32)(Ji> Jama 
H.Ct/nlf.) rUTTEH CHUND SaHOO r. LEELUMBER 
SlNCH DJSS. (1871,14 M.I A 129-16 W R p C 26^ 

9B L B 433-2 Suth 467-2 Sir 709 

- ftprtralien tf dttd-Ordtr for-ll’kcu un/I It 

made. 

Itveemsreascmabletosuppo^that.on a petition under 
s. 84 of the Registration Art of 1866. if the District Judge 
saw that a fnma fru use of execution of the deed was 
made out. he would direct the document to l« registered, 
and refer the parties to try the question of forgery or non- 
foeger) i- a regular >«! (132-3). (J/r Jama It’. Ca/rife.) 
Fun** CHUND SAHOO t. LEELUMBER SlNCH DOSS. 

(1871) 14 M I A 129* 16 W. R PC. 26- 
9B L.B 433 - 2 Suth. 467-2 Sir. 709. 

—■U'limna - Summing ef-Pecsr el Dalritl 
Judge at regard/. 

Fowtr i> expressly given to the DiJrict Judge to summon 
the part», and their Lordship, imagine, that there must 
abo be pjwer to summon witnews. if examination of wit- 
nevo shook! be necessary (132) (Sir Jama IV. Ctlii/e.) 
FUTTEH CHUND SAHOO v. I.FEI.UMBER SlNCH DOSS. 

(1871) 14 M I A. 129-16 W.E P C 26" 

9 B L B. 433 • 2 Suth 467 - 2 Sir. 709. 
BEOISTBAIION ACT VIU OF 1871 
WU 1 $ Registration of 

- Deputing et—Pruiutmt ai te-Duhmtw*. 

Art VIII of 1871 contains a very distinct set of provi- 
moos with reject to what is called depositing will, and 
registering them. II) the deposit of a will no information 
is given to anylcdy who may search the regi.ter as to its 
contents, and the legator can at any time during his life¬ 
time withdraw it in the ^akd wwk** in which it was depo¬ 
sited. whereas, with rtvpxt to the registration, in the ordi. 
nary and proper score of the word, of wills and other docu¬ 
ments. there are provisions which would enable pet**s who 
searched the register to ascertain the contents of those 
documents (124 S). (Sir Relert P. Ct/lier.) HaJI ABDUL 
RaZ 2\K r.MUNSHI ASIIR HaIDAR. 

(1884) 11 1. A 121-10 C. 976(983 4)-* Bar. 666= 

B * Jl No. 81 (Oudh). 
ZlUih Jcdge acting under. 

- High Ctmrl'i fec-tri ef infer intendenu oter. 

The District Cowrts mentioned in the Registration Art of 
1871 oust, except when the High Court is said to be. when 
exercising its teal jurisdictkei. a Distrkl Court within the 
meaning of the Act. be taken to be the Courts exercising the 
ordinary Civil jirisdirtioo within that Ksirkt. and, there¬ 
fore. in the case of a Regulation province, to import the 
ordinary ZiUah Courts (22i). 

The High Court has. therefore, powers of superinten¬ 
ds over a district Court created by the Registration Art, 
and can interfere with an order made by a Zillah |udge in 
the exercise of powers conferred upon him by the Registra¬ 
tion Art of 1871 (225) (Sir Jama W. CcJnle.) REaSUT 
HOSSEIN t. HaDJEE ABDOOLaH. (187$, 3 I. A. 221 - 
2 C. 131 (136-7)= 26 W. B. 60=3 Sir. 641. 
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REGISTRATION ACT VIII OF ^GISTRATION ACT m OF .877-8. 6M4 .74 

S 73 -Application - T/Mi! d//d—Imtinti 

. . - . , t#Alfafi * B14 w Uoder a wakfnama. of deed ol charitable trust, a college 

\noukr icjecunsan | of the objects entitled to the benefit of the trot. 

Rc^raD*. »» The deed .as registered by a sub-registrar .bo .as a 

nature of a dev rue .Hhm the meaning « . r-v. o> 

The pmmdMK nuj be «tall* .. | A>n .bethei the interest of the sub-registrar was such 

mo.-Hane’Ki. pro ceding, or it ma> be a summary - . ^ tnmat ^ l0 ^ within the meaning of R. 174 of 

I • • n 11 1 40 £ * 2SS it u £ the rules made under S. 69 of the Registration Act of 1877 

dispute, tinal Uswetn the parties Unvther^it isjoDject w Buikmatitr.) MUHAMMAD RUSTAM ALI r. 

appeal »r not. it is. so far as the coort pronouncing tt * | ' Ui . fu 


, k IV—/- B*hm*tr.) Muhammad Rustam An p. 

aimealnrnot.it is, so far as the coort pronouncings w HnSAIM (1920) 471- A. 224- 

ioncvrncd, a final order of , “««*• H ^ A . , 616) .(1920) M. W. N 666= 

(227). (Sir Jama IV.CtM*) 18AL-J 1089 O 2 L-W.539 = 28M. L.T.220* 

HADJEE ABDOOLUH. <1876'3I A. 221 - 57 j c 329-39M.L J. 263. 

2 C. 131 (138)-26 W. R 50*3Sar. 641 

. . , REGISTRATION ACT (XVI OF 1908). 

- OrJif *!- o 0 ( 7 ) 

Lee within the meaning of C.P.C.of 1839 as to fall ACT—S. 17 —Lease—CONTINGENT EVENT. . 

tnZ ££!*. O. J-U. . 1 .8., ■*< pefnatlins (MW) 461. A. 240 (245) - 47 C 485 (484-6). 

a retie* I.f a decree. Even otherwise. S. 38 of the amending g 2 (10)-Representative. 

Act of 1801 which expressly makes applicable to a priced - ^ ^ minor-Representative of-Natural 

•«* to compel. regi‘tratwn. flther if £, UNDER THIS ACT-Ss. 41.40.32-AUTH- 


REASUT HOsSEIN p. HADJEE abdooluh. 

(1876) 3 LA. 221-2C. 131(138 9)- 
26 W. R 50-3 Sir 611 


Sd 


Court—Representative of—Clerk of Court if a 
I UNDER THIS ACT-S. 32-REPRESENTATIVE. 

(1922)49 I. A. 395(398)-60C. 166(170). 

-Married woman a minor-Representativeof-Father 

of minor if a. Su UNDER THIS ACT-S. 34—MINOR 
MARRIED WOMAN. (1921)14 L- W. 576(681 2). 

- ihtmag #/. „ 

The definition ol representative in S. 3 of theRegtdra 

. . . / .n-« 1 .. ... 


- OrJtr r{j«ti*g—S»tlU ttmftl np*r*m*i4u4 

>„ /,. prtfuMJ M-Muauimlilitr. 

{hurt whether, after a final order rejecting an applha'.Mi 
for registration under S. 73 of the Registration Avt of 1871. 

hy means of Mich suit. (Sir RAtrt P. Ctilitr.) KeaSIT say* that it includes guardian. 

MosSllS r. HADJEE ABDOOLUH. KEISARA VWRATAFPAVYA r-RAJAHI NjUNI W 

(1876) 3 I A. 221 (226) = 2 C- 131(137 8)- UTAtAKCA ROW. L , A J M W N 47- 

26 W R 50 = 3Sar 641. 52M. 178 -29LW 118-1929 ». W.*.« 

33 C W N 161 = 27 A. L. J. 41 - 49 C- L ; J* *« 

S. 73-Proceeding tinder. 31 bob. L. R. 299 -114 L C. 17- 

- Xatuntf. 

A pro.ceding to comp:l reparation under the Registra- ( 
lion Act of 1871 may be what is technKally called in India , 
a mi'cdlaiww* pro:eeding. or it may be a summary suit | 

(227). (Sir Jami W. C*hHt.) REASUT HUSSEIN P- , 

H \DJEE ABDOOLUH. (1876) 3 L A. 221 = 

2 0.131 (138)*26 W. R 50-3 Sar. 641 


oi coin, u »• ~ 

t D. (1M9) p c. 67 - A^IS M« P. 0^ 


76. 


- .Iffiititif* f*r HgiUrtlm—Oritr rtuetiMg—Af- 

fti! from. 

The quedion was raised whether under S. “6 of the Re¬ 
gistration Act of 1871 (of which the final word. are. "no 
appeal lie. from any order made under this section.") an 
order again.! which no appeal can be preferred must not be 


”*« tb>< IK *M»t «• 

created a right, title or interest over immoveable P^J 
order again.! which no appeal can be preterred must not be I . h nin . o{ S . of the Registration Act. tb*>' 
taken to mean only one by which the judge direct, the fo;r: *lsocily registrable, andthat.asit was DOt r^ 
registrar to regi.ter a deed, and whether there may n« be (e?fd D0 could be created by it. {k ,d ***' 

an appeal from an order rejecting the application for regis- „ u __ ..... R . s r _ Tah QUAT TeaN. _ ^ , ea . 


8.17. 

CHARGE ON IMMOVEABLE PROPERTY. 

- uui (rutmt-Rtptlrclitn tf-NuHt** 

L, who was indebted to the appellant, gave him a do: 
«... dated 2-8-1923 which ran as follows:- connrm 


n. dated 2*8-7923 which ran'as follows 
that we owe you nearly half a lakh of rupees, shall comg 
Lmj property known as-Mount Pleasant" as 
me to liquidate the amount as >oon as I ^ 

The title deeds of the property were not, however, nan 


i appeal 
tration. 


*uon. 

Tneir Lordship, would have great difficulty in saying that 
i orJer of rejection does not fall within the terra “an order j 


~"7'T tered. no charge could oecreareooyi 
rejecting the application for regis- ^ H00 Saix BaS p . Tan GUAT TeaN. 

( 1929 ) 7 Rang. 234 = 33 O.W.N.wa 

A. I. R. 1929 P C. 141 -31 BOB- L B- ™ 
SO I. W. 18=50 0. LJ. W-W^ 10 4W 
(1929) M. W. N. 619=67 M-1* *- ** 

CONTRACT OF SPECIAL CHARACTER «J l,hG 
WITHIN ANY OF DEFINITIONS FOUND W. ^ 

-What amounts to—Registration 

CONTRACT-COMPLETED WNTRACT-^W^ jg*. 


an VIUYI V* IV^VVIVH V4WJ HVI IM* ---- 

nude under this section because if the judge dees not 
make his order of rejection under S. 76. it is dificuh to see 
what oilier section p v « him Nfisdicticn to make it. It is 
not. however, necessary to decide the qcotion (2256). (Sir 
Jama If’. CrtviU.) REASUT HOSSEIN V. HADJEE AB- 
DOOLLAH. (1876) 31. A. 221=2 0.131 (187)= , 
26 W. R. 60=38ar. $41. 
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REGISTRATION ACT XVI OF 190MC.*/.) 

S. 17-(CVW.) 

Landlord and Tenant. 

-Tenant—Deed execvt««l l>y—Kabulijat it^ll a. or 

(teed merely creating right to ob»ain kaboliyat—Test-Re¬ 
gistration—Necessity. Stf LANDLORD AND TENANT— 
KABUUYAT-DFED ITSELF A. ETC- 

(1889) 161. A. 233 (238) -17 C. 291 (297). 

LEASE. 

- CcnilHltHl ,MHt—Ag't(*U"t 1<ff (TMt ei Avar ■* 

iafftning ef—K/p it ration — Xttiuitj. 

An agreement that, upon the happening of j contingent 
event at a date which U indeterminate and may W far di- 
tant, a lease woo Id be granted i' not an ■'agreement to 
lease" within the meaning of S. 2 <7) «l the K-ration 
Act. 1908, and does not therefore require rrgi'tnti.-n umlrt 
S. 1? (I) W) of the Act. 

The expression "Agreement to leax“ in S. 2 (7) irUtr. to 
vome document that creates a present and imtr.. lute in'ere*: 
in the land; while in the case of the agreement referred to 
above it would be impossible until the happening of the con 
tingent event to determine whether there would be any k->c 
or not. (W But bunt, r.) HIM ANT A KUMARI DfW r. 

Midnapur Zimin dari Company. 

(1919) 461 A. 240 (215) = 47 C 485 (194 5) - 
27 M L. T. 42-17 A L J 1117- 
(1920) M W. N. 66 - 24 C. W N 177 - 531 C 534 
310. L J. 298 11 L W 301-37 M L J 525 

- Cnutfr fart of Itau or-bt/arolin tj t,*i*l‘- 

WUa ufon amounti to a—R/'ift’tti, n—XiUtntf. 

The question was whether a tenancy of land created in u 
ab * the year 1871 wax a permanent tenancy of a tenancy 
'Vith a view of establishing that it was a mere 
tenancy at will, the landlord tendered in evidence a declare 
' 100 , dated 10-9-1871. signed by the Comasra and Manager 
of the tenant firm, purporting to set forth the terms of the 
tenancy of the land which on that day had been granted 
'0 the firm. The declaration was. or purported to be. 
‘lease or counterpart of a lease, but W4,n« regi-tered 
"•Id that the declaration had. under S. |7 of the Reps 
‘'“•on Act of 1908. to be registered, and that, being w» 
postered, it was inadmivdUe in evidence ( 181 - 2 .) (/srd 
Blnnolurth) DllANKA MAL r. MOTI SAGAK. 

(1927) 641. A. 178 - 8 Lah 673 39 M L T. 161 
M L.W. 634 - 28 Punj L B. 658 = 25 A. L. J. 959 • 
29 Bom. L. R 870 31C. W. N 677=1011 C 555 = 
A. I R. 1927 P. 0.102-52 M L J 663. 

:-Lessor and Lessee-Agreement between. collateral to 

”• 0 ^Registration of-Necessity -Payment to lessw- 
‘to’iston in agreement for-Money not charged up* im 
"»*«»ble property. ^LEASE-AGREEMENT KT*IIN 
'BSOR.nc. (1902) 291. A 138 (1456) = 

25 M. 603 (611). 

“ Memorandum of prior and completed transaction or 
;T« - Registration - Necessity. Sir !.E»SE-MEvo- 
* AN DUM OF, ETC. (1919) 461. A 279 (281 2)- 

47C 2f0(2856). 


« " 'Reimqubhment of-Repstered instrument fer- 
J_f c ***’*y Consideration for Surrender-Receipt of. and 
J“qwibmentofpc«e«ion-SofficieflC) of. S« LEaSE- 
R *l-IK0UISHMESTOF-RECISTERED INSm-MfNT 

(1886) 131. A. 160 (167)" 14 C. 109(119). 

Mahomidan Law—Wakfnama apfointing 
*RUST ns BUT NOT VESTING PROPERTY IN THEM. 
““■Regtaruicn of—Necessity. MaHOMETUN La w 
jy^f^AVA APPOINTING TRUSTIES BUTNOTV^T- 
,lf0 nO?|RTY IN THEM. '(1920) 47I A- 224 ^ 1 | ) g " 


REGISTRATION ACT XVI OF 1908- (cVW.) 

S n-{Cmtd.) 

Mortgacl 

--Heed creating right to oUain regular ikctl of nrort- 

gage «* deed it*H creating a-Test. St, Mortgagk- 
Deed of -Deed merely ckeaiikg, etc. 

(1929) 58 M L. J. 453. 

-Equitable mortgage-Deposit of title deeds-Memo 

random actompanving-Rigistraiion of-Neccssity-Condi- 

two. Su Mortgage—Equitable mortgage-Depo- 

SIT of TIT LE DEEDS—M F.MOR ANDUM ACCOM PANS ING— 
REGISTRATION OP. (1922)501 A 77(824) = 

50 C. 338 ( 344 5). 

- Prior and subsequent mortgagers— Agreement be- 

tween, to divide pnxeeds of sale of mortgaged |w..peiiy— 
Regsxtntk* of—Necessity. St, MORTGAGE— PRIOR AND 
SUBSEQUENT MORTGAGES—MORTGAGEES UNDER-AC- 
REEMENT BETWEEN. ElC. (1920) 471. A 188 = 

43 M. 660. 

-Prior and subsequent mortgjgees-Agriemmt !e- 

tween. regarding rights to mortgaged property-Regivtration 
—Necessity. Sit MOkTC tCE-PRlOR AND SUllSEOUh NT 
MORTG AClS— MORTGtGMS UNDER—ACKEEMI NT BE- 
TWEEN. ETC. (1920) 471. A. 188- 43 M 660. 

-Redemption-Right ©f—Co mortgagor*-Ag uetntnt 

between. ve»tiwg right in cere of them for limited period to 
be exerci-uri for bis *Ae benefit—kegisiiaiion of—Necessity 

s,t Mokicaci—Redemption—Right of-agref 
MINT KWIN. ETC. (1903) 301. A. 230 - 30 C 1016. 
Partition. 

-Iked itself effecting a-Iked merely creating a right 

to obtain another drtd which will effect a-Tol-Regi>u.v 
lion—Necessity. Stt HINDU LtW-JOINT FAMILY— 

Partition—Di ed of-dffd itself effecting a. 

(1922) 501. A. 134 (140)-46 M 373(3801), 
Partners. 

-Marigage by—Redemption righl-Agreement !*• 

tween them vesting, exclusively in one of them for limited 
period to be exeni«ed for hh sole benefit—Registration of 
-Necessity. Sft MORTGAGE—REDEMPTION—RIGHT OT 
-ACRIEMENT.ITT. (1903) 30 I A 230-30 C 1016 

Sale of immoveable property. 

-Apcrment for. xknow (edging receipt of oimidrta- 

tion-Keeistratroo of-Ntee>»ity. Su REGISTRATION 
ACT OF 1*6-S. 49. (1871) 14 M. I. A. 129(131). 

--An agreement for the sale of immoveable property 

for a sum of Rv* 10.000. recited. inUr alia, that the 
vendor had received R*. 1.000 out of the R*. 10.000 lq way 
of earorM money, that he would complete the sale within a 
specified period. End receive the balance before the Sub 
Registrar at the time of the completion of Hie sale and 
regiMratk#. that the sendee had Uen put in possession of 
the land sold, and that the vendor should pay Rs. LOCO by 
way of damages to the vendee, if he failed to complete the 
«k within the period specified. The vendor relused to 
complete the purchase, whereupon the vendee instituted a 
for specific performance. 

Held that, assuming that the agreement was an agree- 
mmt to vl. and not a sale, and was consequently exempted 
under S. 1* (2) (v) of the Registration Act of 1908. yet. as 
the buyer bad paid earnest money exceeding the sum of 
fx 100 . and. so far from refusing to accept delivery, was 
ortssiag for specifc performance, the agreement did in itself 
by virtue of S. 55 (6) (*) of the Transfer of Property Act 
create an interest, and therefore did not allow of the appli- 
cation of S. 17 (2) (») of tfc* Regittration Act. that it was 
therefore, canpuisaily registrable under S. 17 of that Act, 
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REGISTRATION ACT XVI OF 190S—<CWO 

S Yl—f Ci rtJ.) 

S\I f D| IMMOVLABIJ. PROPERTY— [CtH/J.) 
ami th.it. not hating bwn rrpMcred. w* huitaimible ia 
txVknct uwki S. 40 ol that Act. {Vitm* W».) 
DayalSingh r. Indvr Singh. (1926>53I a. 214- 
3 0 W.N. 634 -<1926; M. W.N 602* 
24 A L J 807-44C. L J 97 - 24 L W.396- 
28 Bom L B 1372- 31C W.N. 126- 
28P L R 10*7 P. L T 661 = 

A I R 19*26 P C. 91 = 98 1 C 508 = 51 M L- J. 788 

- Jgrftm.nl h i/ll mtnlf tr J/tJ ltd/ /fating t- 

Tf't. 

//<•/./, agreeing with the So»» JadRr. ard .I.Heting fro* 
the High Coo It. that the document of the l*h June. 1018 
(lh*.' term* of which are fully *«* nit in their Leibkip-' 
Jwlpnnil). *» a wle deed icejjiri.g icghu-tfMi under 
S. 1/ of the Kegbttwion Act. and iw< a mete jg:«em«nt for 
sale. 

The language employed i« pethap* n* that of a trainee 
draftsman, but tie (tauiml ckatly puipri- to transfer the 
executant's intern! in the immweaWe pafetttt- which he 
had inherited from hit brother, parti uhrs of *hr.h ate set 
out in the schedule. (Sir farft bvmi/i.) ShINXER t. 
SKINNER. (1929)561 A 363-33C W. N. 1150* 
30 L W 451 -(1929) M. W N 676- 
A.I R 1929 P C. 269-6 0 W N 835- 
27 A L J 1060-119 1 C. 633 - 50C L J. 487- 

57 M L. J. 765 

- Dt,J itvli /fating n. nnd Ju frmding tt nn 

inUfi.il f.i't >f tmmfar far /t..nfi. u >f r/grfir/J i;td— 

K/gi ilnitim ,f—\'(/('nty. 

An uniep'teied deed executed I7 a vendor in hunt of a 
vendee, in addition to creating an inteirM in the farmeaMe 
pcopetty concerned, piovided j* one of in term', and there¬ 
fore at an inletral pari of the trawtfrt. that the vendor 
should, if the vendee so requital, execute a rtgivtere I tale 
dee I. 

//.-/«/ that to allow the vendee to see for specifc perform¬ 
ance 0/ that agreement, putting the dew! in evidence n 
pro- d of it. wrul I clearly he within ihe prohiK’ioo of S - 4 ‘» 
of the Kegi»iration Art 

An .igieemcnl for the wle of immoveable property is a 
tiatviction " affecting" the property within the meaning 
of the Mclion. ina*mu»h at. if carried r *«. it will bring 
aboil a chance of ownership. The intention of the Act i* 
shown by the provision of S. 17 (2) (.-). which exempt* from 
registration, ami therefore free* from the restriction of S. 49 
a document which doe* not itself create an irtere*t in im¬ 
moveable property, bit merely creates a right to obtain 
ano’her document which will do so. In the face rf thi* 
provision, to allow a document which doe* itself create such 
an interest to he u*td as the foundation of a suit for specific 
performance appear* to he li.tle more than an evasion of 
the Act. (Sir Gmgt L W<".) SKINNER r. SKINNER. 
(1929) 56 1 A. 363 - 33 C W N. 1150 - 30 L W. 451 - 
(1929) M. W. N. 676 - A. I. R. 1929 P. C. 269 - 
6 0. W. N. 835 * 27 A L J. 1060 = 119 L C 633= 
50 C L. J. 487 = 57 M. L.J.765. 

Trustees-deed appointing, but not vesting 

PROPERTY IN THEM. 

-Registration of—Necessity. Su MahOMEPan Law 

-W.AKFNAMA APPOINTING TRUSTEES BUT NOT VEST- 
ING PROPERTY IN THEM. (1920) 471 A- 224 (231 2)= 

42 A. 609 (6168). 

S.17(2)(v). 

-- Sd Ml CASES COLLECTED UNDER S- 17 OF THIS 


REGISTRATION ACT XVI OF 1908-(C«rtf.) 

3 I7(2)(fi). 

Compromise of suit. 

- Deer/e r/erding—Mnll/ri eutiidf mil/ev/r/d by 

—DtdK if r/uilM in (lidtnct in raff ft cf. 
Where an agreement adjuring a suit went beyond the 
subject matter of the wit by providing that in a certain 
contingency lands not included in the suit should be leased, 
and Mich agreement was recorded in a dectce framed under 
S. 375 of the Code of 1882. k/ld that such agreement did 
not fan within S. 17 (1) (d) of the Registration Act. and that, 
though it would otherwise fall under S. 17 (!)(*) of the 
Act. it was excepted by the words "any decree of a Court" 
in Sobs. (2); and that, though the decree might be incapa¬ 
ble of execution as a decree outside the lands of the suit, 
it might Mil be received in evidence of the agreement 
which it embodied (Urd Budwfa). HEMAXTA 
KUMaRI Dm t. MIDNAPORE ZEMIMAM CO. 

(1919) 46 IA 240 (246 8) *47 C. 485 (4967)- 
27M.LT 42= 17 A L J-1117- 
(1920)M W N 66 24 C. W.N 177*31 CL.J.298- 

11L W 301*53 I.C. 534 = 37 M L J. 625. 

- Xfgiitrttia rf-N/t/iuly-Judinal fr«//din[- 

p/rtun »f imfr.'miu iMtrfirlti inl/-Pcrti«n ntt It 
intrr al/d—IhstwrtiMi. 

A suit to recover land A was compromised, the arrange- 
■ON being embodied in two deeds, the one bung a ran- 
nama, and the other an agreement. By the agreement it 
was agreed that the defendant should have and retain r*e- 
hall of land A and one-half of land B which had ten ex- 
eked from the suit. The agreement dealt with immoveable 
property beyond the value of Ks. 100 but was not regis¬ 
tered. In the body of the minima which was abo un- 
reacted the paitk d^cribcl land A and slated that they 
were to take it in equal moities. Undet the heafing of 
remark', the minama referred to Ihe agreement and to the 
fan that lard B «i* divided between the partly into equ| 
•hart*. The racnama al«« included Und B « W 
schedule. In the judgment delivered in the w,t. the fry. 
having the tadnama before him. treated the 6rst part 0 it 
(the part dealinc r iih land A) as the only portion ol 
iwiten** of the dneument with which he was desited b) '<* 
parties t« deal. In giving rflM to its terms, the 
obrftved that the parties had pet in a tawanuin rtfpw 
to lard A and that 1 decree in its terms had h«n 
Tbe jadge plainly did nee under-tand that he^was :asked by 
the 4r»ies ettbe. to colder or to give ^fl»th* 

of tbe compromise Which the part* narrated, by «> “ 
remark, that they had made with respect to M 5. Ac 
coedingly. the order pa**ed by him did not **** 
noteferer.ee to lard B. The P^/'ta.ned p^J 
in pursuance of the compromise and enjoyed the 

by one of the parties to the prior suit «bo bew^J 
to it but for the compromise embodied in the ag ^ 
and in the rarinama from the other party to that . • ^ 
that though the raainama was not registered. y«. 
far a* it wfs submitted to and was acted 

'ke Hr i" <>» P** »*• » *“ “ 

pdich.1 procedure not requ.nng registration, and ») 

pronounced in terms of it constituted w indict * 

upcm both the parties, who gave consent to it. {U 

H/lifurther, as regards land ^thatiM^ h " lhe 
compromise was not submitted to the learned judge 
priof^it. but was deliberately left by the 
upon their areemert. and that agreement was unrtg'^ 
the agrerrnef t conferred no title on the df fclC ( an ‘ ^ to 
Herazinanah merely referred, by nj of« 
land B ; and the judge was only awed to gi« » 
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REGISTRATION ACT XVI OF IMMCVrf/.) 

8.17(S)(vlMCW/.) 

COMPROMISE OF SUIT— (Cmtd.) 
compromise which Haled 10 Land./. The order. accord 
ingly. merely vonccms ihe latter, and ho* no reference 
■hater er to land B. So for as icgardol land H. the com- 
promi-ie was nu submitted to the kancl judge. U( was 
deliberately left try the parties to >tan.l upon their unrr-i* 
tered agreement. (hr 4 II'j/hk.) PttAN.U ANNIE 1 . 

Lakshmi Annie. (1899) 26 1 a 101 - 

22 M. 508 = 3 C W N 185-1 Bon LR.391- 
7 Su.5l6-9M.LJ 147. 

Decree within the muring of. 

- •OfrrdUvt fiirh.H tttly if imluJ.J 1*. 

The word •’decree" in S. 17. Sub-t. (?) ( »)ofthe I egis 
(ration Act mu*t be read in connection mith the jwipo*e of 
the Statute. which is to provide a method at paUic te^Ktra- 
tion of documents, and there is no ira>oo why a Ira-ii 
>hodd be imposed upon the meaning of the word j, t., 
confine it lu the operative portion only of the decrH 246 7) 
(Ur4 HmkmitUr). llEMAMA KUMARI DEBIT. Mill 
NAPORE ZIMIN DARI CO. (1919) 46 IA 240 - 

47 C. 485(196)-27 ML T 42-17 A LJ. 1117- 
(1920) MWN 66-24CWN 177 31 C L J 298- 
11 LW 301-53 IC 531-37 M L J 525 
Judicial Pk^eedings. 
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REGISTRATION ACT XVI OF 1908-(C«W.) 

S. 21(2). 

- Htmti m le’x'Ki—fltifriftifK of. 

The proper description of hr*** in tom* for lhe pur- 
pose of registration is l>y the slrret in which they arc situ- 
aietl. and the rwmlet which liny liear in that >lrul <|K7). 
<f*rj MnJtcn.) llAKLMrRA LaL ROV CHOWDHURI 
H\R| DASI DEBl. (1911)11 I.A. 110-23 I.C 637 - 
41C 972 ( 986 6)-18 C.W.N. 817- 
16 Bom LR 100-19 C L J 484 - 
(1911) M W.N. 162= 12 A L J. 771 - 
16M.LT.6-1LW. 1050 - 27 ML J. 80. 

8.23. 

-- frr nfliliKlitm ‘JtUiK f,mr m,Kth>— 

MtpMWifmtfur rxftry .</iht 
Though the Registration Act <4 1866 make* it initiative 
lopre-ent an inmument for iegi*tration within fiwrr miitlhs 
from the doit of its execution, no time is fixed within 
whKh a deed presented and accepted for reparation mu .| 
•* registries. 

A Axd of sale presented for registration to the proper 
»i:hinthe period allowed for the puipwe wa*. in 
«owct|o**e <4 the failure of the vendors to appear iiMwjth- 
•ianC:rj a HMMK i**«c*l U* their appeauuKC. iccisUtid 
on the -tungth of <4he» evidence of due execution. TV re 


, 3 *tr rtien »a* heM to lc invalid in a *uit 1.1 ought for the 

The provide*, of l7..f 'he V fc n.4 19«P»« *» ***H *o«**fo erf the nnde^.Tk 

»pply 10 proper itebcial peeling*, whethr, « a *li*nf 1 ,, ‘ J ' ! <Aw ^ 

pleadings file! by the pu.ir* .4 of «d*«nudr by iKr j ^ -v' nfuf?'" «W. 

. ) BINDISK, V UK r-. CaNCA- J^****"?*fit*ft 


who held that 

the leaders were entitled lo have the deed repslneel. and 
directed it* rrgnlratk* in the proper manner after the usual 
ittpiriev More than 30 day* after the order of the High 
Conti, ihe vender* petitioned the registrar ihal the surviv. 
ing sen-ke* and the heirs of the eWecaxel vendors might 
be wniwoel. and the cktd rcgi'teinl according lo the re. 

| Huiianrnt* of the law. Thereupon compulsory process was 
is«ced. and the ded was repslercd. 

ffrld that the Mitpcqucnt regolratkm of the died wa* 
eafid an I rge.loal lo render the deed admi»sible in evi¬ 
dence ard cf*>ative (2)78). (Sir fktna Ptarut.) SaH 
Ml KHUN l-U L PaNPAV f. S»H KOONDUN I.Al I.. 

(1875) 21A 210-16BLR 228*. 
21 W B 75-3 Sir 509 3 Suth. 170. 
8.21. 

- D' *m/*l uttKlfJ iy rural fomt-K\tntr*- 

li* 4*4 r(-rr[nlr4licit tf. 

Under ihe provrmlo S. 23 of Ihe Reparation Ad of 
|$7l. a deed. say. by several wndors. may be ngi'Urcil as 
lo one or two of them when one or two have executed the 
1 deed, and may be again r«gi»tered when olhers hate at a 
later period executed it (171). (Sir Mcnta(u/ E. Smt/i.) 

MOHtMMADEw tTp. BlKJ I.ALL. (1877)1 IA. 166 
1A 165 (I70)=38ar 735 = 3 fiufh 138. 


court ( 13 ). (/MJWtUm. 

S'RAN Sahu. (1897 ) 25 IA 9-20 A. 171 (180)- 
2 C W N 129 7 Sir 273 

PlFAIHNCS. 

--Kegi*ira«iwi of—Nrco*ilv. Su under ihi- very 

<Uo*c—J udicial proceeding.*. 

8.17 (3)-Authorliy to adopt. 

Deed containing disposition of pr<*er«y and o»mg 
■~Kegi*tr..(ic* as will of. and nul as authority to a topl- 
ValKlity u f authoiity in ca-e of. Su HINDU L\»- 
ADOFTION—AUIIIORITV TO ADOPT—IHED OI-DlS* 

WKITION ok I’ROPkRiy. (1925) 52 IA 305 ( 309;. 

18 M 614 

Will giving- 1 H*po*i|ior» of piynt} made ty— 

Van Jity of-Validity of authority if depemlent opre Sr. 

JIINDU I.AW — AlR)PTIi>N—AU tHORITV TO ADOFI— 

“ill giving—Dispositions 01 pkoplktv made by. 

(1907) 31 LA. 107 (113J-31 B 373(379 80). 
inoperative as such if may lea valid. Ser 
HINDU Law—ado pi ion—Authority 10 Anorr- 
W 'U INOPERATIVE. FTC. 

, (1925) 62 I.A. 305 (308-9). 48 M 614 

—--Will or-Tesl-l;eed-Construction. At HINDU 
6AW—AD»)PTION—AUIHOBITV TO ADOPT- Wll L OR. 

(1865) 10 M I. A. 279(307 9, 

Md (1921) 18 I.A. 182• 11M. 733 8 26 

y-Tru,, 4ee4~p r gf/r/y 4,alt «r* Ij-Drunfitm — IXcument executed Inoia-kegiv 

*»*<'<« UHenlify n„ f -»<rmtr. «*** '? , Bn,l * h »•*» Citato of-Ob^tion to. 

deed of trust .entered, and if it bad beet in- on ground of jg n«<lj» no* being Mlbm 

‘fded to make the immov«hle omrrrtv at Petu mlita to tool ttenth* of its armal in British India as le^uued l»y 
& ,0rU,e ' H-ould have^S nesesury to m-ert in s -25 °f Act-MainUinaUh.yof. after doc registration of 
J* ^ » descriplion of such property suficient to identify document in British Inrha-O-orrr. (Urd Pk.lhmrrt.) 
k«Mnie. (Sir UntrUt Sand mm.) CHOCK ALINGaM RaJAH KEESaRA \ INKATaPPAYVA V. RAJAH NaVANI 

c 8miAR v. E. N. m. K. Chettiar Firm. Venkata Ranga Row. 


(1*27) 6 B. 113 -107 L 0.161 -17 C LJ. 129 “ 
320. W. N. 677 = 30 Bob. L B. 788- 
V L.W. 811 (816) r A.IB-1928 P-C- 44- 
. 64 M LJ. 517. 


(1928)66 IA. 21* 
62M. 175 = 29 L W. 118=1929 M.W. N.47** 
J3C. W.N. 261 = 27 AJ.L41=49 0.L J. 148- 
31 Bob- L- B. 299=1141.0.17=ID- (1929) P C. 67 = 
A-1- B 1929 P- 0.24 = 56 M L. J 218 (230), 
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REGISTRATION ACT XVI OF REGISTRATION ACT XVI OF 

S. 28 -Fictitious inclusion of property in a deed S. 28—Mortgage-Registration of—Validity—(r/y) 
with a view to give jurisdiction. title to the same. (Viseenmt Cat.) Biswanath Pra- 

_VilL0.tr of .,-i iru:i.*n in ca* of. See Under thi' SHAD r. CHANDRA Nar.WAN CHOWDHURV 

v (Ml. M‘*kt«.\.;k—K ttiiSTRAT10N OF—Valhhty— • (1921; 481. A. 127 (1S3)=631 C. 770= 

Humors. nr. 48 0. 509(61$). 

S 28-Mortgage -Registration of—Validity S. 28-Property in several sub districts- 

__/„/,/;,* 1 in. Ii> II ■/ fr. a rty II deed kM * - Deed ejecting—P/giilraticn, in nth-district vken 

Is c/rv iuisiJitts/i—F.J»l. mailer end less taluaMe portion ef freferty ii situate— 

\ (Hlitious rnliy a> t*» a parcel in a mortgage detd inten- Validity. 
ijmully made use rf by the janie* foe the perpme of ob- j n this case the High Court held" In a case, like the 
tlining regulation in a di'trkt where no part of the present. in which there is a Urge and valuable property in 
property actually charged ar.il intended to be charged in ore sebdblrict. and another small piece of land situate at 
fact cxi't* i' a fraud on the regulation law. ard no regiv a ditfance, it seems to ns that to allow registration of a 
tration obtained I* mean, thereof is valid (120). (Leri document affecting hoth properties in the place where the 
M. hI/'-h.) II \KFNPRA Ul. ROY CHAt'DHM r. HcRl ,biIW and less valuable is situate would be inconsistent 
|)\M |h 111. With the implied intention of the Legislatuie that repstra- 

(1914) 41 1 A. 110= 41 C. 972 (989)= tioo should be made with reference to the locality of the 
18 C. W. N 817-16 M. L T 6-231 C 637= property." The High Court accordingly held that a literal 
16 Bom L. R 400 -12 A L J 774 = interpretation of the terms of S. 28 of the Registration Act 
19 C. L J. 484 (1914) M W N. 462- of 1871 ought not to be adopted, and that it was the intern 
1L W. 1050 27 M. L J. 80 tionof the Legislature that the registration should take 

„ .. .. , . IS --_place where some substantial portion of the property was 

-By S. 28 of the Indian Registration Act. 18/7. every 

instrument which by S. 17 of that Act is required to he v ^ ^ Jhf o(lhe High Court putaccn- 

registered must be printed for registration ir» the sub- s. 2 S which could not be supported, and in 

d,strut within «hKh the whole or a portion of the property (k| . ^ ^ lt ^ Uiut an imention , hkh did not 

affected is situate. appear from the pros lions of the Registraticn Act to hare 

A mortgage bond for Rs. 8.000 was registered in tne ./ .. /je\ 

Mowfferpur iS'iikt. The only property ’J}**** ^ The words of S. 28. if we take them in their ordinary 

r,<( which the M pu.pcHUd to.mortgage was;i w (ttUinb . do not show an intention that thereshould 
kauri share in the village. That kaun share belonged to . jnnirv as to whether the place where the docameot 

* J ,nl p,, ‘ y i ""I 1 •'‘^idfESf ** registered was the place where what tray be called sow 

the mortgage bond » Mo»n«pur m onto to ccnpietc portion of the property is situate; and an m- 

the transaction quickly, hit hail no property in that dbtnct, . , . ... ... frenaentlr lead to consider- 

asked .he thinl 'party to sdl to him .be -aid share on rcceip, oh Xnhe tSSS .be 

ofasurn of R'. 50. It was alkgad Ibat .he thud part, !, Z7k Ita the registration 

accordingly sold the share to the morigagor by a kolula. *' . . . j as is stated in S. 28. is the place 

that there was no delivery of pu*'cvMi of the said 'hare to £ Dtopfriy j, rftaalc. 

the mortgagor It wa« found that none of the partus eser gJJjJ’JJ ^ | 0 ^ resl (JmJ (/> Rithtri 

inlmded that the said kauri share «houkJ mt in the »«,t- ** L" R .. v op . . Rau 

W» ( -' 11 * ,u ' «""• u " cdU ; r >} h ' uf ,h f ,hf '' (1888) 161 A 12-11 A 136(1412)-5S»r.281- 

Slid -Ii uc f"i the puipONs of icgi'trativn. and R>. 50 being ' y. 

paid to the third party only for that u*) or that it should S. 28-Property within jurisdiction Intended to W 
pass k ti»e mortgage from the nwrtgapjr to the mortgagre. conveyed by deed but executant falling to 
////./that the said share was a Sr titious entry and that make good title tOMOe. 

mkI. an entry intentionally made use of by the part* for _ y , , i„ case of. S« Under this 

«««. Mortcage—Registration of-Vaudhy- 
part o( the property actually charged and intended to be p B , >OCBT .. )THIV r-n - 

'h>.H i" 1 “ ,he T" 1 ;™ u *- (1921)481* 127(1S8)-48C. MKHO- 

and that the registration obtained by means thereof was not ' ; v 

valid. S. S2—Presentation for registration. 

Their I/ird'h'p>' judgment rests on the view that none of _ K(i jjy cutkcriud-Praintoticn tf-foP 1 ' 

the parties ever intended that the one-kauri share should vest' /rglitm „ irrenlar-Exciulonfi cc*u*t~ 

in the mortgagor or should pass by the mortgage from him £g fcl 

to the mortgagee. This case differs Mt «r!o from the case , The lenns 0 f Ss. 32 and 33 of the Registration Act« 
suggested in argument of a more failure to makeagcod iR77 are imperative, and a presentation of a document for 
title to property dealt with by the instrument, and which re a Sra ,iom by an agent who has not been duly wtbow 
lioth parties had intended should form part of the seewrity 1 ^ in accor dance with those sections, does not gi*e to the 
(133). (Viunnt Cm.) BtSWANATH PR.c5H.cD t. i Bering often the indispensable foundation of his »tbo- 
CHANDRA NaRayaN CHOVDHVM. riS to register the document. His jurisdiction <*H 

(1921)481.A. 127,631. C, 770 = 48 0. 609. '2 ,^ .to. b |r«.lri > 0 h.m.. 

- Prepirty oitkin juriidielicn inttndfd te it mtrt■ , accordance with law (28-9). 

t*gtd kut mortgager failing te mete getd title t» same - The fact that the registering officer summons wore 

Effect. the executant of the deed, and obtains bis consent to 

Qucere as to the validity cf the registration of a rrort registration of the deed, does not give tbe repstenBg 
gage in a case in which property within the jurisdiction cf jurisdiction to register the deed, and bis ®* D, ® on . ^ 
the registering cff.cer is by both parties intended to form that tbe power of attorney under which tbe ag^ ^ 
part of the security but the mortgagor fails to male a good presold the deed for registration bad not been ex*» 


leaving it to the office to do the rest (156). (Sir Kukri 
Cmtk.) H 'RI Ram r. Shfodial Ram. 

(1888) 16 1. A. 12-11A 136(1412)=5 Sar. 281- 
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REGISTRATION ACT XVI OF 190MCM) 
S. 32-Presentatlon for registration-^'.*/.) 


REGISTRATION ACT XVI OF l908-(Ctod.) 
S. 32—Presentation for registration- [Cantd.) 


Mttotiated in accordance with S. 33 of .he Act anno! per., was added.so as to render .he deed registrable, and 

S. 87 of that Act (29). {Sir Jda Biff) JdNV cutant. Subsequently. .hat - J imiinlf;_ the 

PRASHAD , MUHAUMAD AfIAB At, KHaV «-***-)■* printed fa regbtra.k-t I, 

17 MIT 148 " i " '!*■ " tmal ,hc «*“*•» of *« «*>pto*d 

19 C. W.SSS-2 L W SJl 2J i 
IS A. L. J. 129 -17 Bom. L. R. 413 " ^ 1 c "S?" 8 * *"'“** ** ,f * min * 1,0 h *> «' and 

" M l*. J. 577. *ko« attorney pre*nteu i. for registration was dead. 

-Authority to adopt-Pr«enlaik» of-N'atural fa.ket JMi. .hat the wgblr alien «a» ilk cal and invalid (223). 

of minor adopted «n-Ri R ht of. See Under this Avt - After the t«c«Hant\ deaih. the only attorney who uould 
SS. 41,40.32. (1928) 561. A. 21 -52 M. 175. bad an, /**, Hand, would have bet* Hie -ttomey of 

- Ditriil Judge—Bind it fat.tr tf—Pnunittist ,hc r *P"*»'ali*e or a^ijn of .he d>\«a*rd. When the 

by dtrk tf Ceurt of—Validity ,</ r/fittrafi.t—ONipn '“"P* 1 ** 1 «**• ■'at presented for rrjiMr.nko. // wa* a nine 
attending it admit txntltvH ht mi fating m f.tunta ' 0 * Jotm - Nw ^ i! P<*‘»l4c to treat .hr action of .he 
lion. | Ktp.trar a» compliance with the request foi ifgMration 


A mortgage bond given by certain person* to the I Wrier ***" ** ** *“ lot icgn.ra.iori in an in- 

Judge of Y, to recite the performance of an, order which ‘“J**. c * d «« * hrt > '*« «««.jn. was alive. lecauw 
Hit Majety in Council nigh, nuke on an appeal then ,He M 10 '** wwewcnted afreth «rltfcquraily and 
pending in a suit, wat pre*ented for registration to the sub- “ ** P"*® 1 " «*» Further, even aiming tb.- conti- 


rn.it) of Ihc | 


I .he preceding, the deall. of lire. uvutant brought 
end (22 3). [Ltd Rckfh.*.) .'I AJI If K NISSA v. 
Kahim. (1900 ) 28 I. A 15 • 

23 A 233 (2112)-5 C W N 177- 
3 Bom L R 114*7 Sar 829- 11M L J. 58. 


registrar a. Y "by i'on Iriulf <d ihr Addi.iocul Judge °* the deaih of the .ttcolanl Irought 

Y," and was rtgiBercd liy the Sib Registrar .ho ;a«e the ,0 ln ™ (2 * '> ' l "' d *<*"*' *•) M'JIHlNSISS. r. 
»walcertificate of regi'iraiion. fwas od, a ckik of the A|DlL k ' HIM - <1900 ) 28 I A 15 

District Court. 23 A 233 (2412)-5 C W N 177- 

Hdd, on .he fact*, that .here »a* no proper presentation * 3 ®° m L R 114- 7 Sar. 829 -11 M L J. 58. 

«oder S. 32 of .he Regi»tra.i«t Act of I9W. and lha. a< _.. ,. . . . 

cordingly theregivlralior .«a% invalid. The bond -a, r.ot Z fc 

ptoenlol by any perv. eaccu.ing or claiming unde, it 

P« .he District Judge wai not prren.; and ahhoogh the Jto of C minium 

y*.>""** £ *< *««• Tkliios 7 

lmgex«ulion.lheydid no. jotninlhepcecentation. Nor n«oi< et t a larot ov .< n ter 

•as .he document pre-ented by an, ag£t bobfag a pot, (,W3J 51 1 A 18 < 212 )'- ^ 0. »l. 

of attorney. The only qooticn. therefue. hrttftafir. - firnt-Pn .^ir. b-r./.di,. 


as & oi ,hoiirs ** iJ 

mnt> KTwSEKlS ’n.^- t nT, (Jit *”-***9 « { '**’«'"*■ Ar »U*»a KfCIS- 
pear to have attended for the pur^of a «... mil0N KlCUUtlON or 1897 . Rui.ES 4 AND 7 . 


(IW3i 51I A “ c35 «- 

feYtfrfrJSSJfiis:-- —“ "*— 

behalf of the Divtikt Judge, can l»* uid to ha.e been a The noser ami nn^iction ..fih.- k. - .t,,, - 

representative" of the' Strict Jedge .ithin the mearing iSSltoSSS 

°f paragraph (4) of S. 32. In .heir Kord-hip*'opw*m he reUiioa to the deed It h fee the e nerx-nc t.Mr»n»kk-f 
Cm ^ Nv S,:W ' *» : MAlNG ■ bet her the, «i!lir nil r.e gi.c to . 1 ,, deed the effcac, 
IIW "bAUNC. Tk. _... t. L.,i 


flMAIAft T a Ml 1 107 flr An r 1S« flfiOi. ' 00fe '” d 19 Th « Rfp'trar could not be held 

(1922,49 1. A. 395 ( 39T8J-MC. 166 (169)- ^.^UmpirMidbr. confer,nl«, him if. hraringof 

„ i 7 ,!; J• £?"f ®! V V ,kf «"'*« ^ go. po'^rvion of i. and rr fi iv 

A 1 R looo p 7 n°'iS ui V 3 T 2 T*thfP r * t«ed it; and the came objevtHei applies to l.ic proending 

AIR. 1922 P.C. 359 - 31 ML. T 304 (P-OV- Jt the imrigafun of a ihi.d paMy.-l-.nngh. Ua l«v,l«xlr 
701. C. 937 (2) (P C.) - 44 M- L J. 732 Kegriraiic* ^ lhr reghtrar <d a deed pr.oenud 1^ an cm- 
~~—Ex((itaia—Preientatirt ky- UUndatu mtrHy U lathoriard ptnon is nee a mere dr ful in hi» |noccdu,e ord, 

«"./ (wntim if amnnti ta. . «iih» the meaning of S. 87 of .he Act. but invalidate'the 

tiecutant* of a deed *ho attend a registrar or mb-regu- act of reparation (22-3). (lard P,J«rri.*.) MajmUN- 
»ar merely to admit that the, have executed it cannot be ?<ISSA t . ABM'L Rahim. (1900) 281. A. 16- 

,real * d . («»the purpvev of S. 32 of Ad III of 1877. a* 23 A 233 (241 2) - 6 C. W N. 177- 

p*«ing the deed for regiMratioo. The, to douU *ould 3 Boa I. B. 114-7 Sar. 829-11 M. L. J. 58. 

. ***■^■1 lo the repctraiion. hit that uould n«A le m# 

t° give tie registrar jorivlklion to regicer the deed. —prov«c«of S. 32 of the Reg. M rat ion Act of 
V 9 ) {Sir Mt Edge) IaMBU PkaSaD r-. MUHAMMAD >908 are imperative, and unlrs a docomcn. preccntftl for 
Ar TAB AU KHAN. (1914) 421 A. 22=37 A. 49 (6€,» rtpMratKfl n » prevented b, one of .ho prrxns de>criUd 
17 M. L. T. 148->(1915) M. W. N. 592= in .hesectrtn. .heprecentaiion daMKAgiveto.he regiclrar 


19 C. W. N. 282 - 21 C- L- J. 318-2 L. W. 277= tbe indbpewable foondaiicn of hi. authority to regidtr it. 
18 A. L. J. 129 - 17 BOB L. B. 413 = 281 C- 422- a* reparation, if nude, n invaHd. (Vneenni Cau) 

28 M. L- J. 577. Ma SHwr Mva r. MAOKC Ho IfNAUNC. 

A dad M fir ., praent 2 Bar I*. J. 264 = (1922) P.C. 369 - 

31 1,1 iM * (pc > 7 ” c “ 7B i< p °> 

S3* 1 !' *®cient to identify the umeThe Registrar ac- « M. h. J. 732. 

dKlined to register, but returned the deed lot g 32-PrOTWoni of. 

:T r ** , wi and coopluDce »iih " the provisions of S. 21 of 

ration A<3. The deed had fceeo presented oo be- - Imperative. See S. 32-PrfS>Ma!ICN FOR RE- 

JJd the ericufu, by H, who held his power-of attorney GISTRaTIOS-UNAUTHORIZFD PFR50N. 

“-—Or W (1W)4.X. A. JW(*e).60C. 166 (16.). 
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REGISTRATION ACT XVI OF UOMCmW.) 
S. 33-Power of Attorney -{Conid) 


A power of attorney was brought lo a sob-registrar on 
4 U-lNS for registration and authentication by 5. a ser- 


REGISTRATION ACT XVI OF 1908-(£W.) 

S 32- Representative 

-Adopted -n re.iwt - Reptetntair.e of - Nat«ra! 

... i- 1 . ■{ \|i_Ss. 41. 40. 32—AUTHO l ii-iwv m — — --—-— *“ 

kiiv't* \i*oPT (1928)561 A. 21 = 52 M 175 vant of A. H tod the «.lvregiMrar that A was .11 and that 

kii\ ioaixipt. moi ,, to deposit the to —M on fee and asked 

- -\l/iui*£ ,n>r — Bffrt "■ • 1 that the power of attorney might be registered c*i the spot. 

<>»" ‘f- - v ;s 1 v^u ,*„« Two days after. m-, on 6II1885. the sub-registrar went to 

ThetetB-wpteKtfanve the dwelling pla.e of d and satisfied himself that was ill 

•v ••< «*• "**!* * -d-Sei&ri* «total inconvenience to attend 

f|. y vi'MFof S. -Mh' P««Junorc»m™tt,rofthe pi; ^ ^ ^ H e .ead 00 . the contents of the 

*00 ilr- nlx-l -n l <[«« I** “**** ?.** '„'!7i s .! Nfl pmer to A. who thereupon admitted the execution and 
MAMWt •! * coapletiai of the power, and a-ked that after registration 

* L S$S ■ - 

S 32 'C) /AW. «hai the |»wer of attorney was duly presented fee 

_, Wll /.. ,,_Gr* purr regi'trat'oo and authenticated under S. 33 of the Kegistra- 

< /.fo/w/iiK **fiT“ /j toon Ail. . 

„ ... M./ _ ft ,*/ <•/utfwdW /.• A was the real (Vicenter of the power, and was so trea d 

L w mi. .«/;#.//»Ae/.vf. *9 «»* »*’• fc niS r **! a ; "<<^’" 1 " 1 J* 

IV of 4tto.M> lefcml to in S. 32 (/W the port of theabregMrar to accept the document as piwni- 
K- U SET UVnl lS n,H r, < V general i> it* (*». cd by B. and to enter, as he ultimately dkl.the rc t -.st.a'.on 

Of the piin- ipul and even tha.gh the Sub Rearer *«|* «•;" I* * «' *"*«*"** * "* '? UMOrt ,0 ,he 
the presentation under a general pn™ «* *«■*. » “ prevntatwn (185). 

open to any intrrcMed party to dw* that the power of at \ % regards the point that the power was not executed 
tor me) wa* in fail imperfect. The fast that the pteKrtalK* before the *«b irgktrar a* requited by S. 33 of the Reps- 
is accepted by the Sw’-KtgiJiar x in prefer form i». bm- tutian Act. it i» covered by the pioviso to that_ section, 
ever, pimt f‘- “ rvith-n-e that tbr< «•(!«»» base been under which, if tk person i* ill. what the sub registrar is 
•ati f. I; aivl aft'ih acceptaiKr. the Imiien ol woting to dn b to satisfy himself that the power of attorney has 
an) all-ml inf.4ii.ilit> r- >i* m the pom wf- • hai.wge' been ■ < — l lRT emuted. for whi«h pu.pose he may go «o 

tic i«ci*trati.n 1 37'*• {/wJ />'■ *«■>>•’ tMIHHlV the .i k man 1 'hew and examine him. This is whit_IM 

Ul. r«HAB »•« "» MW.UMUR 
(1922) 49 1 A 375 44 A 514 <517)» 13 L W 124 - 
(1922)P C.279 31 M L T. 281 (PC)- 691.C 44 - 
27C W. N.437 - 21 A. L.J 361 37 C L J 377 
25Bom L R 655-9 0. A A L B 450^ 

(1923) M W N 873 
Ss 32. 33-Presentation for registration 


»**C ?r*4 "MM * •r *s*r^ «m« examine«... 
vabregi't.ar did (185). (LrrJ HUU**t) BHARAT 
l»uu p. Hamid au Khan. 

(1920 ) 471 A. 177-42A.487(4936)- 
18A L J 717-(1920)M W^N.413- 

28M. L.T 98 - 22Bom L.R 1362 - 25C W.lf.73’ 
68I.C 386--39M L.J-41. 



9 0 & A LR 150 = (1923, M W N. 873. ^ b>- A on behalf of LB 

Ss 32 to 35—Object of. ^ a po« er oJ auoroe) l:om L which, however, did oo^ 

- Cmtliimt vtH-Xansitj. etnoower him to pr«n; documents for registration- 

One object of S‘. 32 to ?o of Act III of 1$// was tO p OTrt ^ attccney had not been authenticated &1 
nuke it difficult for persons to commie frauds by means of n&ju w Sob rejpstrar of S. and it had not been eaj« 
registration under the Ait. It is the doty of coatb in India ^ L before either of thoe officiab. Neither B nor ,) 
not to all-™ the imperative provisions of the Act to be de- ^ power of attorney from L. 
feated (29-50). (Su JAn FJfi.) JAMBU PRaSH.aD r. . - . thf apnl presented “* 

Muhammad Aftab ali Khan. (1914) 42IA 22 = ^ ( {ot regi>Jratioo had J £ do , 5 

MQ ,,1 M 3 L A « 9 S ) iipwv iio‘ «l* «“ nBef P««ribed by the Act to present it 

J—' I*—.*!— 

17 Bom. L E 413-23 L C 122 - 28 M. 1. 1. 877 *“ a, 22 - 37 A. 49 (54-6)= IS 5. t »■ % 
S. 33—Power of Attorney. - . 17Bom.L.R. 413-19 0 .W.K.» 

- Sickmai—Ptutr ij—Extinlitn jkJ Autk/xUutien _ 21 C. L. J. 218=17 M- L. T. 148*2L • -7 

of—Vdxdiiy of—Conditio**. . . I - (1916) M. W. N. 592 = 281, c. 422=28 H- b/- CH 


THE PRIVY COUNCIL DIGEST 


” ATI0N ACT XVI0F EEGISTBATION ACT XVI OF ltM-iCn/d J 

8.33-Power of Attorney-UVW.) S. 3i-'cv*//) , J 

- Validity of-PrnumptioH ot—hdarumn* *r d/.d - Mimr marntd j-j a / 

n . st* - * /# r 

I... r* .L • « < . J 


£CS,Er:;~ES=5 

SSEs?-” 


751 C.7-45M LJ 497 


the deed 
tcgjtiratii 


•—-~VHUUj of—Pmmftm of. frm m tftm r t ly I and a naiBtv 


r» (WMqucally *v*r k--Hy nfbiucd, and the 
n °* *• *** h ,i4 P*'<«w». »a» iikt-l. invalid 


"P*"' •»/ /s<flMM;*r undtr ,amt-Ltd*tut 
urh/uati •'« dnj iat—ifnt. 


On lhe marriage of the minor fate her father had ccas- 


SES^ —■ * -. 

ssatSnfS?^ tJZ1 ~ 

on he deed a tertilka:« whwli XJttd that it ma. prented SllMVAiA Kaviaim 

SJffi™ **? °" ** “•**' * , 0921) 14 L W. 575(581 2 ) 26C W N 309- 

SKSIS “££:■: i 681 c 75< <**> 

*««utcd before the Sub-Kc-isirar ' P‘ n ' KI tMutiag d**mt*t—.\l,*uiag . /. 

ItHitmiaMlfc«« I>_ n,.-. l. i I TK Ptfim* riKutinj the (lojgnK I ■ ' min' 

Jj l»«er of attorney ** m mS b He aLte pro- s 35 2 feAttSflSn" ''' * Mb * 10 

tided by S. 33 («i) of the \«i F ’ “(the Act of I A*) art not tho-e who <.n the face of 

*“ ■* am ... Mttht m feMth, ibu It It V*" Isr J*™ 

r ijr* .. "■ 

JSXi&SVSL *,,, * „ „„ WTO •' v& «A■««? 

!“" P0«*r®> O'Oikd Uforlhf Mb.itgi.tNr. boc 3 Sar. 735 - J Sllth. 138. 

ond « M »UUto»y oUigution. ami it has no Mar.- Ss 34. 35 

of M-hmmftuH ,f da . r/r 


"•ite QMtr no Maluloey obligation. ami it has no Mata- 
!Z 7 1 '' h onl >' ,hf 'o show that the pre-ent- 


Ition K>. i_ . :" « ” — ■ -.7 ’ n.m in 

" . «•" a.«cpted l»y the ffthiwblrar and it* rr/n/'-.'/*i-.V«i«-0»*ia pra.gmunlur iiic.1 «,|cn|. 

«p.»nie by him. He being the oficer «ho*e bi'ine>. it i* niter act t-Affhiat,.* *f—S 87 .•/ 


r^ulai.oo- axe rtf aided. K pn«i The mpo«kou .rged that the (onie)anc* in f 4 i W , of 
rtr» i? ^ Mr of a,,, ’* nc 7 ,1 ' "S ,Uf in * ,W «“ kcaite the regiMr-licm was not in 

ComeiS 0 * Hfkm^t,,.) CHUOTtV LaL v. «rd« in re-ftvt that the rtjiMution dot. not afford pr.otr 
t*JL 0F MOM DA BAP. niderce of the eieintion In one of the L 


(I9»! Aft f r F 2 , . 0RAD4B ' U '' nHW 01 ,he 'o «*e «f the Mfliat.iin of the 

“W2| 49 L A. 375 *• 44 A. 514 (617 8)-18 L.W. 124 - >M of tramfer Now. by S. 34 of the K?p>tralic*i Act, 
(1922) P C 279 - 31 M L T. 284 (P C.)- the doty of int)«irin S a* to enortkm i» |«t b poii lie rrei.- 
691 C. 44 -27C W. N 437 21 A L J. 361 -■ tnin- other,, and b, S. 35 it i. ptoii-Inl that if ht i. 
37 C. L J 377 - 25 Botn L B 655= .ati^cd a> to wiom partknUr. ht shall i«;i.f,r the 
9 0 h A. L B 450‘(1923) M W N 873 «Uomet»t*. The pre'ompt.ion from irjpdialnn of mm 

__ _ 8 . 34. f'cinMntmr riU it udimmUr */tt wool ! apply. I. U | tbc 

z’Hrtatt—Nfn-JtfHrtHtff—fUtiUratu* at died mailer h final!) set at reM by 8.87 of the Act. which pro- 
rrnffx* ^ niimt of filiation ia «V of-/r- tide* that “ocAhinj doit in *.d faith Hftttl |q the Act 


"p/oniy a, il/ifj/i/j, 


. d _- 6y any repairing oficer duU be deemed imabd merely by 

eeo ot rale was presented for reparation to the proper reason of any defect in hi. appointment or procedure 
lim ?v dM lln *' * >l1 'be vendor* did noe appear before | {Lord Dumdtn.) KAKHaYA l.AL r. NATION A I. Rank 
a J Wf,e »mnv)ned to appear on a Of INDIA. LTD. (1923) 501. A. 1C2 (172 3)- 

Jlw - Th *7 diJ ™ ipjwi «> * hat date, where- 4 Lat 284 = 26 Bern L. B 1248 - 

ZU Wtnag officer haring sati-Sed himself by the A I B. 1923 P C. 114 - 28 C- W. N. 689 - 40 C L J 1 - 
<J°n of i «'*nesscs and othemi^ that the deed had 33 M. L. T. 349 = 75 I C. 7=45 M L. J. 497. 
Mecoted by the «eedor>. reristeie I it. a « 

A/’ * h * ,hfr ,he rf P 5t,i, '°n •*> a nullity «* whether I 


th.' “ ’ n *" fr 'he tegislration ma> a nullity nr whether 
I*2? *£.?“ 01 *bich a stranger to the *td couH uke 

«**•* v* *3^)• 

OlfSu' 1 wbeli br the word* of S. 36 of the Hegi'tration Act 
• ioco are not . .i ■ «... i.. 


Of INDIA. LTD. (1023) 601. A 1C2 (172 3)= 

4 Lab 284 = 26 Bern L B 1248 = 
A I B. 1923 PC. 114 • 28 C. W. N. 689 40 C L J 1 - 
33 M L. T. 349 = 75 I C. 7 = 45 M. L J. 497. 
8 . 35. 

- Afrmt—Dtfd inland fr. farfvtiug to a<t uudtr 

t*xrr tf otloewf — R'pilretua o/.m fiiMiifiTi admit, 
non of filiation—Validity of—pMr tf alttrnry nit 


Um w.y* n . 0 ’ nnri > directory to the registering ofiwer for froda'id-Efnl. 

ifcvZrT 01 ,he P atlie ' *o the deed, and whether his acting In a o*e in which a document wa* ewci ted by an agent 
Wl do( ,. app ! a,lnfe of ,hf pat’if'- and «P°« rnitm .; porportirg toad index a power of attorney, h/d that if 
Ihft Am? hr admi ' M »o of the partie*. of the eiecutioo of tbe eiecatk* of tbe deed on the part of the principal was 
' «Al. n ' V , " 0fe,fcan a defect in peoxedare within tbe , eaBdly acknowledged before the Registrar, thenon prodac- 
« ?f S. 88 of that Act (2156). ( Sir Sana tkn of the power of attorney held by the agent was im- 
M t7 m 5ah MUKHam Ua PA*PAT r. SAH KOON. material, since the admission of tbe principal that he wa* 

• J 40 - • (1876) 2 1 A. 210-16 B- L B 228 - boeftd by tbe deed, as executed, would cover h«h the si e 

• , .*.94 WiJL75-3B*r.609=8Biitb 170 =Art:e uA tbe power of attorney to sign. (Vi,taunt 
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REGISTRATION ACT XVI OF 190 | REGISTRATION ACT XVI OF UNM 

S.35-W) i S-3MC-T/.) 

VaW ,.) |ik \n « HANh Sahaita r. MONMOTHO tk» arising a> to the validity of its registration, the High 
\\II' MiKlKJM. (1927)861-A. 81 = j Court held, relying mainly on S. 35 of the Registration Act 

* 55 c. 532 -26 A L J. 121 -(1928 M. W. N. 119- ( of 1871, that i Y* exeaticn of the deed n<* hating been 
27 L W. 336 -17 C L J. 396 = 32 C. W N 629 - admitted by the nxxhcr. and her authority for its execution 
108 I C- 312 : 30 Bom LB 783 - hating been denied, the deed was improperly registered, and 


A I R 1928 P. C. 38 - 51 M L- J-173. could not be received in evidence even as against the sons. 


./>,»», ii ft,*1 — Pint" 


lldi that, on the true construction of S. 35, the regis¬ 
tration of the deed was. as regards the sons who admitted 




the document- in 5- 33 of the Relation Act. "executing 


evidence is against them (173.) 

The vord> of S. 35 (If all or any of the persons by 


I sirnm* IVir or o. 

lHi , of have cauMil t.. be pat thxir names to a. lVr*ooal -ndarUedly seem to require the reg.Merrng omceno r ruy 
£Lt«rei.n..t requiretl, and another person duly actho- to regret a deed .Inch purport- to be executed by*«a 
.Cl In ,v l.v wriiinc the fame of the party executing. I*ing «e of thewe persons deny the eftCM » 

. . M !■ ard mt him under the oU,« $*h a construction. however. would cause great drficult; 

H j. -rviK)* (wiijBe* in *«d injustice. and nookl be inconsistent with the languagi 

lions involve.!- H * e t« tse ' B ‘ n > ,n „ . ‘ . .L. < , w . Tk . ,W,td rherefoo 


Such a cons: rod ion, however, would cause great dificulty 
and injustice, and mould be inconsistent with the language 
and tenor of the rest of the Act. The words should therefore 


* -; :zi n: sse usk ss ?rassy- 

SSSHt £33 

CHANI) VvH ATI A : MiWWTHO NATH MUKEKJEF. <* a refusal to regive. at all (1/2-3). The P*®*®®** 
L ' 100-: ■A'.I A rMn M2 - 26 A L J. 121- , of the Act of It*/1 situs that the legislature contetnpWM 


repugnant to thi»«<*i*liu<tton. (» ///*•« A»«ecv.) | LK AN 
CHANI) N.AHATTA MoSWTRO N.ATH MUKEIJU. 

(1927 1 551 A 81 - 55 C 532 - 26 A. L J. 121* 
(1928; M W N. 119 27 L W. 336 17 C L J. 396- 
32C W.N 629 1081. C. 312 30Bcm LR 783- 
A I R 1928 P C. 38-51 M L J 173 

--AV/irW tigitUr KnJ.r-pr.fn./f - P/tnk- 

ti. H f,! rtptluli.’H h b r, '‘" a * J ‘ r t r, * r tt,tr% 

nir—EuoilMl n<t ittntJmg /<* admit tMOrihm. 


a partial registration of a deed, that is, partial as tothe 
peisons executing it (1/3). (5«r Mtufpu E- SmilE) 
MfH AAJMIP EAAAZ BlRJ LALL. „ #b 

(1877) 11. A 166 = 1 A. 165 (470-1)-8 Sw. 7#- 

3 Su'd. 

Ss 40.41—Authority to adopt. 


A mortgage deed «a' printed f-r icp*trii»oo before -Presenution of-Right of-Natunl father of W 

the &b.Ke^rar If a pnm. *ting under a power of ,00 il 5*,. s«Ss. 41,40,^JWOTWmTTO 
attorney, and wa* rcM by him. The mortpjoe did | adopt. (1928)561. A. 21“ 62 M. W- 

not attend to admit exc.uliotr. and the vib Registrar refu»- 


S 41—Right to present. 


e>I registration making an emlonemett on the deed in » **“**^‘ , 

the following Knps: -Under S. 35. Act XVI of \<X*. - itthm « *™!L„ 

registration «efusol.“ S-« <* Act »ke. the R^trai tkJJJ 

//,/./. that the rc.iMXi why ..gistration was rt fax,l had the person pedenturg the authontyts eMiMI to 
nothing todo with defect in prexotation (378). ! {Lri Pkilhmut.) RaJAH KlESARA \ ENK.ATAPPAA 

S. 35 relate, solely to the «lmHsic4i of execution of the ^ R 'J aII N.AYANI VtNK ATA RANCA K0 • 
deed, and a. the mortgagor did not app-ar. the Sub Regiv W? W N S- 

trar was Iwund to take the course he did. leaung the 29 L W. 118 “(1929) M W.V- 47=MC. ^ J#g„ 
interested parties to appeal to the Registrar unde. S. 73 27 A. L. J. 41 " 4 ?' L r J : ? 148 T "i 1 f !jS ) ( P C.) 67° 

(378). (Lri Rutkmj<//r.) CHHOTTY 1.AL f. COLLET- 1M I C. 17-1D. (1929HP- 

TOR OF MORAt'.AB.At). (1922)491 A 375- A IR. 1929 P C. 24-56 M. LJ- 

11 A. 514 (516-7)=18 L W. 121 - Ss 41.40.32—Authority to adopt. 

A I. R. 1922 P.C. 279-31M. L. T. 284- _ k . rki , c U<«ral fatktr cf mim 

691. C. H = 27 C. W.N. 437=21 A-LJ 361 -• f e Ll r - Ai # i "« ti ' t *' 

37 C. L J. 377 - 25 Bon L R 655 - fHl Umiy—Dnumtm 1 . „ , 

R. 450-(1923) M. W N. 873 P. C.) Whwe 4 fhiH is in(0 ,h e M oe family. “ 


9 0. & A. L. R. 450=(1923) M W H. 873(P- C.) XY here a child is adopted into the same hrtMjr 

- Sitirnl ftriftu—DtfJ kj-lwHti* sJmilUJ kj natural father is the nearest male agnate, and 

wmt and JtuitJ kj Jkm—Rt&ilrjtu* i*mJ firuw person to be appointed guardian, and the prop« 
admitting-Validity •!. act as natural guardian in the absence of wy !“' 1 the 

A deed of sale which 00 the face of it purported to have pointoent. the natural father is the - 3 & 

been made by three persons, a mother, and her two sock, adopted son within the meaning of S. 32 read *« • 

was presented for registration by the vendee. The two the Registrstkn Act of 1877, and is as such 
sons appeared, and admitted their own execution, hit sent the authority to adopt for registration under &• 
denied that of their mother. The deed purported to have | said Act. |( jd«d 

been executed by the two sons, each in his cwn handwrit- Qt*rf, therefore, where a child of tender y^ j, 
ing. and by the mother by the hand of one of them. The into a diSerent family, from that ol his >J a,arJj 
sons admitted their own signatures and execution, bet stated actually residing with his natural father, »d has Jj 
that their mother had not assented to the sale. The deed, ed guardian, the natural father cannot well te saw 
however was registered by the Sub-Registrar. On aques-. representative of the child within the meaning a > 
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XVI ° F 19W "<^ REGISTRATION ACT XVI OF 1908-«W) 

8141,40,32—Authority to adopt-dM) S. m-iCmU.) ^ 

Act. (MPkiUimrt.) Rajah Keesara Venuiap Mukti; \c~y-r•«, /1 
payya v. Rajah Nayani Venkataranga row. { 

“ d »'•***« IMtsva - Unregistered 


JjWjf A. 21 -52 M 175 - 29 L W 118- I 'T L. T* - unregistered 

1929 M W. N. 47=33 C. W N. 261 =27 A L J. 41-= ! VM *. ^cen-Adi^ituity evidenceof-Agrte 

49 C. L. J. 148 =31 Bon L. B 299 - 1141 C. 17 
I. D. (1929)P C. 57=A. I. R 1229 P C. 24- 
66 M L J 218 


S. 49. 

• CHARCE ON IMMOVABLE PROPERTY. 
— Deed creating-Non-registration of- 
owtectof. J«S. 17 —Charge on immov able 

PERTY. 

Effect of. 


pro 


r^iUttng r,gnwHygnl pwpwy-A|«t»ent 
«eg-- i., B g rights!® pi'*\vU of vjle thereof—Distinction. 
•Vi- MoRTG \r.E—I’KIOk AND SUBSEQUENT MORTGAGEES 
-ACREENIXI BETWEEN. REGULATING, ETC. 

(1920) 471. A. 188 = 43 M. 660 

-V-i VepW -/w . 

—.■Umiiuhlily in ciJtntt 


m «/ I, 


!\v>a\ *“» P lu f* l J h H !•) a registertd mortgage 

(I«)7Bai|.tM. MdiWtak Aogorf IS® uhi.il 

,! * P' 06 *' f ,he nwlgaged property should belong to 
~~~In considering the effect to be given to S.4Vof Act XX 1 <* ,be 

of 1866 that section must be read in conjunction miU S. I in uL !? * 

P°'* c "* 93 M arnu, < 'ent of Ks. 4.200 king 6 per cent. 


... . — . -.«... « I«u ill conjunction wirn ft m 

Of the Act and with the words of the heading of pan 10. 
ot the effects of registration and mm-regiMration" ( 216 ). 
[Sir Barn,, P/acatk.) SaH MOKHUN ULL PaNPAY ft 


or. the amount of the mortgage money. In )unc 1881. A 
gasr op prvxWo uixler hr* lea* and K obtained possession 
“ - the tern* of the mortgage deed. In a Miit for icderap- 


(1875) 21 A 210 - . . J- “W ,n a H1 "*" '«wnp 

3Sar 509 = 3 Suth 170 " * ln -f an account of the tents ami 
1 1<U ' ~~‘ t •* PTfniy suotending Hut by virtue 


SAH Koondun Lai.l 

16B LR 228 = 24 W.R. 75-^ 

Cm DEED UNREGISTERED. '»/ an agreement in writing Wm ecgincrd come to I* 

“—MmiMij in nUmtt-f -P>»f kf fifi—Pmf tmm hi ** lU H al « '* ln *" «*» date of hi. giving up 
fm n im •»•*" ■«* <. vs ih- rents and 

^ psimt) MV to lie dealt with, the mortgagee 
A petition by which the petitioners recited that they bad ^ '•W** 1 * i"*"** at f per (ML M tl« mortgage- 
^of ««> villages and prayed that the r.Ilage,' « M «- 

K • 2*** iBt0 ,He nimc of the drmec b adnuv>, 
win evidence l0 proie lha , lbe wbstM14tn , lke 

^»67 the donee was in the charxter of owner of the 
L V ny 10 M10 mil ‘< h<r possessioo adverse to that of the 
£ ** ,,4Wfl ol ,be Transfer of Property 

U J!5 ?• !”• “ d ,be Evi ^f Act. S. VI. the petitM. 

10 gift (200. ?*2). (Fwmw 

^ VARA J» A P|LUI »• JEEVARATHNAMMAL. 

, JP _ 0»W)461. A. 285-43 M 244 (249 50)" 

° \ N 346 - 27 M L T 6 = 18 A L J. 274 
22 Bob. L R. 444-(1919) M. W. N 724- 
TO L. W. 679 = 631. C. 901 38 M L J 313 


HtU. that bj the provisions of the Registration Act such 
an axemen! being unregistered wa» inadmissible in evi- 
dence. [Lni ABDULLAH KHaN ft llAS- 

K ARAT HUSAIN. (1912)401. A.31 = 38 A. 48(65)- 
13 M L T 182>-(1913) M W N. 131- 
17 C W N 233-17 C. L J. 312-15 Bon LR 432- 
171. C 737 ■ 25 M L J. 91. 

P.VRimON. 

»». ptl,r/Ja(r.,m/tii af—lnaJmiuHlily in err¬ 
atic pro- 


Lease. 


4 /ntt *t. 

\s the agrcemtnt whrrr!iy a par lit run of immovral 
pertirtwas arianged was notrrgis 1 cred.it is. under the 
terms of the Registration Act. not available as evidence of 
[Iai 4 Alkie.) PlDDI KlDlil ft CHIN- 


(1928) 561. A 6 62 M 83 

» evidence ol. 33c W N 233 - 29L W. 88-(1929) MW. N. 43- 

r7iC^? EEMINT , ® TW, EN LESSOR. CTC. .- - • « -. 

__DW2) 29 I. A. 138 (146 6) a 25 M 603(611). 

Jcp«/rrry indent htJ l^p Wr^ 
dttni I 'tyMmiuMUtj in rtiinti tf-AtttfUma 4 

k 7 '*• "»** Hmt. 

4 "dSStSlt * ,ilin « P ur P°" i( '8 «• « 0 - the terms of 
a inadmissible in evidence if not re 
B3* J? fuX ,hlt ,lvf te«oc for some yean acapes a 
-^.te consistent with theredixtion lemga 
&p) Tjjy * nd temporary abatement. (Sir JA. 

BaGCHI URCA PRASaD SINGH ft RAJENDRA NaRAVAS 

a lt , i0 ,. (1913)401. A. 223 (230)- 

Ollllu i 9 ?! 808 ■“ C W. N. 66 = 211 C. 780= 
u "«)M- % N. 16 M. L . T. 68 = 19 C L. J 95- 
16Bocl L B 42 - 26 M L J 25 

Mortgage 

mortgage-Deposit of title-deeds-Memo 
^“PWying, constituting bargain between parlies 
"I'oo of-Inadmiwilrility in evidence of- 
, - to ecubiish mortgage—Admissibility in evi- 

rot" " ortc age-Eouitabii: mortgace- 

®**I»“MEHORANDUM. CTC. 

338 ($41.346-6). 


49C.L J 98 31 Boo L B 26I-114I.C.6 
A.LB 1929PC. 13 66M.L.J.166. 

Parinership. 

- Agrrtmn 4 rf. im/nlml /# ngnUng immtmUt 

fnftrtj, mmn[ U nm-rmfUanu arr Ik dt/nUry fmiuHU 
—.UmimhUtr »* mdrmtf *(, It firm tiktt Urmt tf fart- 
Htrikif. 

C-rykoo Ordioance No. 7 of 1840 provides /, <hnu (2): 

No sak. purchase, transfer or mortgage of land or other 
immoveable property and no promi«e. bargain, contract or 
agreement for effecting anj such object or for e>tabi>hing 
any security, interest or incumbrance affecting land or other 
immovable property . . . shall be of force or avail in 
law unless the same shall be in writing and signed by the 
party making the same ... in the presence of a licensed 
(votary pubic and two or more witnesses present at the same 
time and onless the execution of soch writing ... be duly 
attested by sodt notary and witnesses Clause 21 of the 
Ordinance replies that an agreement for a partnership 
where the capita! exceeds /100 shall be in w riting signed 
be or on behalf of the parties. Clause 22 adds lbe firm,a 
that an instrument affecting land shall "for that purpose" 
be executed and attested as required by clause 2. 
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signature* 
Tk mine was 


REGISTRATION ACT XVI OF ISOMtW.) 

S. 19 -U'.ntJ.) 

I'AklNIKSIII v-(CoaH.) 

li) an agrxmrcnt in willing, dated 21-12 I9l5 the icjjwa- 
<|.ii ami the appellant aRrwl to pc<*p«t f<* ptambago at 
the I’atUgoda minis under the name ol the Pattagoda Min- 
ing Company. Th-. agreement provided. mi,r eh*. that tbe 
respondent "*oulJ thereby give over” his interest m Ute 
lea.e which be had taken from the owner* of the mine 
(which had still 8 yea.* to run) to the Company. Tbe 
agreement wa* -ignrJ by hoth parties. to the 
were not attested by a Mary Of witnesses, 
duly worked under the management of the appellant from 
the date of the agreement until January 19|8. when the 
working was Mopped by mutual agreement. In aval 
brought by the appellant on 251-190 for a dissolution of 
the p.irtneT>hip ami payment by the respondent of tbe 
amount found due to him upon the taking of accounts. Ud 
that the agreement w.i' valid for the purpox of establishing 
a partnership between the parties, hot not for the purpose 
of a fleeting the ownership of the mine. 

The agreement of Ik ember l9»5. although ineffective, 
by leawm of the provision' of d. 2 of the Ordinance, to 
piss any interest in the land, may yet be referred to as 
showing the «*thei terms of the pirtnership The agree¬ 
ment compile' with the requirement of clause 21 of the 
Ordinance. The provision in claux 22 that an instrument 
affecting land shall - for that purpox “ k executed and 
attested as required by clou* 2 leads to the inference that 
the instrument, although not notariaUy executed and attest¬ 
ed. may yet k referred to for the purpose of esuUishing 
the othei terms of the contract. The partnership has no* 
run its o«ur*e. without Ik necessity for calling for a trans- 
fer of the lease, and all that is claimed Is an account of the 
partnership transaction' and payment of what may k f<xnd 
due. (7Vv brJ OunurUor) ARSECULERATNE >. 
I-IKKRA. (1927) 111 I- C 351 = A. I. R 1928 P. C. 273. 

SAl F. OF IMMOVABLE PROPERTY—AGREEMENT FOR- 
SPECIFIC PERFORMANCE OF-SUIT FOR. 

-Agreement for ^le unregistereil acknowledging 

reveipt of condderatioo— Admissibility in evidence of. Srt 

‘““.'"'"Tmliruuiiw 

_ St( under thi' act. S. 17-SALE OF IMMOVUBU 

PROPERTY—AGREEMENT FOR. ETC. (1926)63 L A. 214- 

-Deed unregistered itself creating interest in property. 

lmt a!«o providing as an integral part of transfer for execu¬ 
tion of regi'tered (UeJ-Admissibilitj in evidence of. Stt 
under this Act. S. 17—SAl.E OF IMMOVEABLE PRO¬ 
PERTY-DEED ITSELF. ETC. (1929) 561- A 363 

Trans action " aff eoim; - immovlable property 

WITHIN MEANING OF. 


- Agrtmt M for self tkruof if J. 

An agreement for the sale of immovable property is a 
transaction " affecting " the property wrthm the meaning of 
the section, inasmuch as. if carried out. it will king abcut 
a change of ownership. (Sir Gtorp Ijrxndn.. SKINNER 
SKINNER. (1929) 561. A. 363 - 33 C. W. N. 1150 
30 L. W. 451=(1929)M W.N.676 
A. I R 1929 P. C- 269 = 6 0. W N. 836= 
27 A. L. J. 1060=119 I- C. 633 = 50 C- L- J. 487= 

57 M L J. 765. 

-S. 58(1) (c)—Consideration for deed-Adnissicc 

of receipt of-Record by registrar ot-Presumplicm from- 
Onus of rebutting. S« ADMISSION—CONSIDERATION— 

Sale deed— Consideration for — Registering 
Officer. (1873) 19 W. B. 149. 


REGISTRATION ACT XVI OP 1908-(CW</.) 

-S. 60-Ccr/i/fro/r of rogistretion — Effut—Dui 

*1 tk npHrer'i inderum/nt of iut rtgutratien-Admisii- 
klity in mdimt—Profruty of rightralien of wk dad— 
Inquiry iuU—PtrmimUUtJ. 

The certificate of registration under S. W of the Regis¬ 
tration Act of 187! (ccurespcmding to S. W of Act of 1%8) 
b that which gives the document tbe character of a regis¬ 
tered instrument, and the Act expressly says that s«h cer¬ 
tificate shall be sufficient to allow of its admissibility in 
evidence without inquiry as to whether the certificate was 
properly granted (175-6). 

The High Court say.” Unless a deed l* registered in 
accordance with the substantial provisions of the law, it 
must be regarded as unregistered, though it may, in fact, 
have been improperly admitted to registration." This is too 
broadly stated, if the High Court is to be understood to 
mean that in all cases where a registered deed is prodoetd. 
it b open to the party objecting to the deed, to contend that 
there was an improper registratkm.-that the terms of the 
Registration Act in some substantial respects have not been 
complied with. Undoubtedly, it would be a most incon- 
vesient rule if it were to be laid down generally, that all 
Courts, upon the production of a deed which has the regis¬ 
trar's indorsement of due registration, should be called on to 
inquire, before receiving it in evidence, whether the regis¬ 
trar had properly performed his duty. This rule ought not 
to be thus broadly laid down (174-5). (Sir Montagu A- 
Smitk.) Mohammed Ewaz r Birj Lall. 

(1877) 4 I. A. 166-1 A. 465(4734)=3 Sar. 736- 

3 Sath. 438. 

-Ss 69. 87 -burnt ,u dud-Rignirar kaiinf- 

Rt pit return by—frupdar or /Hegel. 

Under a wakfrvama. or deed of charitable trust, the Aligarh 
college was one of the objects entitled to the benefit of the 
trust. The makfnama was registered by a sub-registrar «ho 
was a trustee of the Aligarh College. It was contended that 
tbe registration of tbe deed was invalid because, by virtu* 
of Rule 174 of the rules made under S. 69 of the Rfgwtra 
tion Act of 1877, the sub registrar was incompetent «» 
register the makfnama, being in the words of the rule per¬ 
sonally or otherwise connected with or interested in tbe 
document. There was no allegation made againM the pood 
faith of the sukregiflrar; on the other hand, it was 
ted that be acted faithfully and honestly in tbe discharge 
of his duties. 

Hrld. thank disablity created by Rule 1/4 was no 
more than a question of procedure and that tk registration 
of the deed «xs valid (229-30). # , . . 

The registration by tk suh regUtrar is otoioosly b* 
essence of the proceedings in effecting registration. It tb* 
sub registrar were disqualified tk registrar « 
entitled to act. and tk fact that tk sub registrar. overl«* 
ing hh own interest, or regarding it as an mtet«t 
created no disqualification, in perfect good faith effected , 

> . .... T 1 


HsquaiiDcanon, in peiicvt 

registration himsdf b. in their Lordships’ opinion. mteno£ 
by tk rules to be a step in the procedure, for it 1 * . 

actual heading " Procedure «that «k rule * MPg 
(Lord Buikmaster.) MUHAMMAD RUSTAM AU r. 

TA0 Husain. (1920) 471- a » 

42 A. 609 (616)=( 1920) M. W.N-*# 
18 A. L. J. 1089 = 12 L. W. 539-88 M.L t »L 
67 IC. 329 = 39 M-L-*** 

-Si 72. 76. r-RrfuuJ to rignUr-Wket *** 

to—Decree of Court dinting regutra/ion-Btu^J- 
On a competent Court pronouncing that the 
of a deed of sale was invalid on tk ground that Jt» 
made without tk appearance of the vendors,the ^ 
again applied to the registering officer to havet^ 

registered, but tbeir application was reload bj the re? 
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Si. 72.76, n-{C>HiJ.) 

Hi» grounds for refusal were thus statedThK .bed ha* 
been declared lo have been illegally registered. Appintioa 
a now made for registration, bit i. refused *. Leii* prrwn- 
ted beyond the proper period." The refusal m «i.w, was 
not indorsed on the deed. 

On appeal to the kegistrar-Genetal he itfcxdlo order 
the deed to be registered, upon the ground that it must lie 
deemed to have been duly registered 00 the former occasion 
HtU. that the orders of the Registrar-General and of the 
registrar did not respectively impose upon the ven.let' the 
necessity of petitioning the D-tricI Coart under S. M of 
Act XX of 1866. to order the legislation of the deni, or 
preclude the registering oftcer from votalaiily revering 
it, after the appearance of the vendors and their admission 

of iu execution ( 218 ). 

Those orders made while there was a Je fj.lt registrar i<m 
in existence, do not appear to amount to a refusal to rea> 
ter or to order registration within the meaning of the 
action. The latter of those order* assumes that there was a 
registraticn (218). (Sir Btrvi Petetek.) N.vh MlkHl* 
Ull Panday v. Sah Koondun Lali . 

(1876) 2 1. A. 210-15 BLR. 228 24 W. R 75- 
3Sar 809 3Suth 170. 

B. 75—Refusal of Sub registrar to regir.er under 
8.35—District Registrar s order on appeal directing 
registration - Presentation pursuant to. 

-—Ftrmlitia 9 f tripmiJ treu**i«-\\uuiir- 

KfpIlnim Uillcui ikm-VtliJilj. 

A mortgage deed was presented for tegi-iraiicn before the 
bub Registrar by an agent of the mortgagee. acting order a 
of attorney. The mortgagor did not attend to admit 
and the Sub Registrar according!) refused regis- 
Jairon under S. 35 of the Act. On appeal, the District 
Ktpstrir ordered registration. Following upon his order the 
the Manager of the Court of Wards acting on 
*h»lf of the infant children of the mortgagee, who had died 
J '* IB,frvi l. forwarded the morlgag- and the copy of 
me order of the District Regisi. ar hy post to the Sub Regie 
"" * nd “W (or legist ration. The SubRrgistrai accepted 
W documcm and registered it. 


»*» contended that such registration was bad l-a_. 
Presentation to the Sub-Registrar after the District 
order ought to have been made with the same 
'ornuluje* as those necessary for the original presentation. 
2 (2) of S. 75 of the Act was relied .poo in 

"W*I of the contention. 

»rU, over ruling the contention, that the reghtratk* 

*“ **Bd (381), 

u Pon the hypothesis that S. 75. SwbS. (21 »a, be deal- 
•ith » case. such as the present, in wbi h origiiul pro- 
^Ution has been properly made, and in the*. cirewmstan 
condition has been satisfied, there would 
^nothing to prevent the District KegiMrar. when he had 
“~”®ined the question of execution, from directing th-t 
£should then be made. The last words » 
S.75,which provide that the regiJratiui 
ij. t? 1 * back, do not necessarily refer only to a registra- 
^««td pursuant to the provision? 0 / SubS- (2). but 
registration consequent on the order made by the 
j~»"rer. There are many mischiefs against wbkh the 
JK? ^IMd to afford protection in requiring 
lbe provisions for predation in the 6rst 
but when once the execution of the document has 


25!-“ ‘be original conditions for presentatic* 
*! l >. there is no reason why they should all I* 


reenp* 

SSJfHOfWi' (jMi Butkmvur.) CHHOTEY UL ». 

4Ai ?? MORADABAD. (1922) 49 I. A. 376 
* L L W. 124-(1922) F- 0- 279 
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S 75-Refusal of Sub registrar to register under S. 
35 District Registrar's order on appeal directing 
registration-presentation pursuant to— (CmU.) 
31M L.T. 281 (P C.) 691 C. 44-27C.W.N. 437= 
21 A L J. 361 = 37 C L-J 377 - 25 Bom. L. B. 656 ■ 
9 0 & A. L R 450-(1923; M. W. N. 873. 
-AV.vui/y. 

ScbS.(2)of S. 75 of the Registra'icn Acl is mandatory 
in form and compel* the registering officer to effect the 
regbtratioi. if the d<x-um»nt be duly presented. If this 
procedore be followed and reparation is refuel, the pro¬ 
cesses of the Omit ate opus for the purpose- of compelling 
obdience. a privilege that would not lie enjowd if the for- 
mahties wen-omitted. There is nothing in die solic.no 
prevent the krp*irar or the Nub -Registrar from registering 
a document which had been duly presented, and the execu- 
lionof which ha. been proved, without requiring a repeti- 
imo of aU the original step*, but he cannot be compelled to 
tegister unless the dcormtnt be ” duly proented ■ a second 
time (381 2). (fjti Bmkmjder.) CHHOTEY I.Al v. 

(OUTCTOR OK MOKADABAD. (1922) 49 I A. 376- 
44 A 514 (520)= 18 L W. 124 (1922) P. C. 279- 
31 M L T. 284 (P. 0691. C. 44- 
27C W N 437.21 A L J. 361 "37C. L. J. 377- 
25 Bod LB 655 = 9 0.4 A L B 450- 
(1923) M W. N. 873. 

--8.75 ( 2)—lhJf f/tu-ni, J— Muting 

S/mk'r the expression " duly presented " in Sub S. (2) of 
S. 75 J the Reputation Act means presented in accordance 
with all the formalities imposed by S. 32 of tire Act (381). 
(ItrJ Bmtmder.) CHHOTEY LaL fr. COLLECTOR OK 
Mok.sDvB.vD (1922)49 I. A. 375-44 A. 514'519)- 
18 L W. 124 = (1922) P.C. 279* 

31 M LT.284 (P.C.J-691C. 14- 
27 C W N. 437 - 21 A. L. J. 361 - 37 C L J. 377 - 
25Bod L B 655-9 0 4A LR.450- 
(1923) M W. N 873. 

S 77- Decree directing registration 

- C*rt lnn*t *• itruittUM-Drtrtt tf—Ntpdrf 

lit* ttnmjMl l*—l'*liJilf-Krpi/rar ,nlilM It repair 
tf 4ri aw Ktrf. 

If the legistering ofliccr was influenced 1^-1|« order of 
(he High t oort to do that which he might have done with¬ 
out it. the fact that the High Court acted without yariylic- 
Ik* did not invalidate the registration ( 218 ). 

In this case the High Court directed the registration of a 
deed, though it bad no jurisdiction to do so. HeU, that the 
registration of the deed was, if otherwise valid, not render¬ 
ed invalid because the registrar was influenced to regiuer the 
deed by the erroneous order of the High Court. (Sir /itrnei 

Pm * k .) Sah Mukhun Lall Pan day r-. Sah Koon- 

MINLlLL (1876)21 A-210-16 B L R. 228*i 
24 W B 75 3Sar £09 = 3Suth. 170. 

- JunUtehm U fjii—llifk Ctarl kr.tng nterdr 

ntrj nrel junUultn—Decree if. 

The plaintiffs were purchasers of certain properly under 
a deed of sale executed in their favour by the owner of the 
property. The deed was registered under the Registration 
An XX of I8ft>. The defendant-appellant, whose attach¬ 
ment of the property in execution of a decree obtained by 
him against the vendor was rahed on objection pot in by 
the plaintiffs on the strength of their sale deed, instituted a 
suit against the phintiffs-resjwodents to set aside the deed 
of sale on the ground that it hxd been illegally registered. 
The Subjudge held that the deed was not properly regi.i«- 
cd aad mw»t be cccuidtrtd as an unregistered document and 
was not admissible in evidence, and that consequently it 
cobid nc< take effect in opposition to the rights of the 
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REGISTRATION ACT XVI OP 1908—(C^-) REGISTRATION ACT XVI OF 1908-((?mA/.) 

S 77 Decree directing registnU.n-^.) S. 87-R.gis.mien, Ulegal or impEir-tf**.) 

... ..-tWMkr. The II,jh <«<'el; —Si. 19. 21. »*- 

tli. S.-nli UVtun l'r«>vi*t* <* appeal affirmed ms deci- »/4. 

«kxi on practically the same ground. The pUmu8> the*- 


muo on pi aiii an)‘ »— . •—. 

»l» >S»» epplieJro.le .^wiK 
deed wgbteied. Hot n« reparation v»a> refu-ed roe nn*J 
resolution authority up.* the ground that 
deemed to lave ken Uul> legi'tcrcd when it 6rJ ieg»* 
toed. Thereupon the plaintiff petitioned the High QtmU 
who held that the plaintiff* were entitled to have the deed 
registered, and dimtwl it* reparation in the proper manner 
alter the usual inqoiiieN . . . , 

Held that the High Court in ordering the regvslraiMt ol 
the deed acted without jurisdiction under S. 84 ol Act .XX 

011866(217). . L 

That section authorises a petition to the Dbtrwt Coort . 
which i' defined to mean the “ Piiwipal« ourt of original 
jaii>di<iion in a dblikt. and in. lade- the High Court m its 
ordinary civil junction" Thar High Court of the North- 
Western Province*, however, has no ordinary civil pmsd* 
lion. either in Cawnpote, or in any other district (217). 
(Sir Btrm Pe««k.) S.tH MUKHUN UU PASDAV f. 
SaH KooNIWN UU. (1875)21. A 210- 

15B.L R 228 24 W. R 75-3Sar 509 =3Suth. 170. 

-.Vft/iii/f. . 

It is not necessary to have an order from the Itautf <>r 
other court to authorise the registration of a deed (21/). 
(Sir B<nnts ?>*<*!.) S\H MUKHUN UU PANDAV t- 
SAH KOONDUN ULL. (1875)2LA 210- 

15 B L R 228 - 21 W.R 75 - 3 Sar 609 ■ 3 Suth 170- 


S 87-Resistration illegal or irrejilir. 

-Agent not duly juthoiiwd-Prfentation by-Regis 

tration upon-ExccuUnfs von*nt-EM«t. Set S. 32- 
PRlSENIATION FOK REGISTRATION—AGENT NOT DULY 
AUIHORISKD. (1914)421 A. 22(29)-37 A. 49(556) 

-Executant—Appearance of-lnabilky or refual as 

to-Note of—Omission to make as required by registration 
rules. Si* BURMA REGISTRATION REGULATION OK 1897. 
KUI.K 5. (1923)51 L A. 18 (22)»5l C 354 

-Executant—Nonappeareoce of—Registration of 

deed on strength of other evidence in case of. Sit S. 34- 
EXEtUTANT. (1875)21. A- 210(215-6). 

-Execution of deed-Proumptic* of due. from regis¬ 
tration of deed-ApplicaUfity of sectico to caieof. Sit 
under this Act SS. 31. 35-EXICUTtON OF DEED. 

(1923) 501. A. 162 (172 3) -4 Lab. 284 

-Interest in deed-KegisUar having-Registration by. 

Stt under this Act—SS. 69,87. 

(19-20) 471. A. 224 (230)-42 A 609 (616). 

- S/jmf Jditm—Diid ontk—Pt{iitritu* $f. 

In seeking to apply S. 87 of the Registration Act it is 
important to distinguish between defects in the procedure of 
the Registrar and lack of jurisdiction. Where the Registrar 
has no jurisdiction to register, the'section is inoperative. On 
the other hand, if the registrar having jurisdiction has made 
a mistake in the exercise of it, the section takes effect. 

The regi>tration of a deed not duly stamped is a roeie 
error in procedure within the meaning of S. 8/ of the 
Registration Act. (hrd Atkin). MA P*A MAT ». 
S. R. M. M. A. CHErriAR Firm. 661. A. 379= 
7R 624-30L W. 481 = 6 0. W. N. 869 = 
27 A. L. J. 869 =34 C. W. N. 6=1929 M- W. N.941 = 
A. I. R 1929 P C. 279=51 C.LJ.6- 
32 Bom. L R 117 -1201. C. 645-1930 A. LJ. 533= 

58M.L.J69. 

-Unauthorised person-Presentation by-Registratice 

on. Stt S. 32-PRESENTATION FOR REGISTRATION- 
UNAUTHORISED PERSON. 


Considering that the registration of all conveyances of 
immoveable property of tbe value of Ks. 100 or upwards is 
by Act XX of 1866 rendered compulsory, and that proper 
legal advice is not generally accessible to persons taking 
conveyances of land of small value, it is scarcely reasonable 
to suppose that it was the intention of the Legislature that 
every registration of a deed should be null and void by rea- 
wo of a non compliance with the provisions of S. 19,21, 
or 36. or other similar previous of the Act. It is rather 
to be inferred that the Legblature intended that such errors 
or defects should be classed under the general words “ de¬ 
fect in procedure - in S. 88 of the Act. so that innocent and 
ignorant persons should not be deprived of tbeir property 
through any error or inadvertance of a public officer, on 
whom they would naturally place reliance. If tbe register- 
ing officer refuses to register, the mistake may be rectified 
upce appeal under S.83.or upoev petition under S. 84. as 
the case nay be ; but if be registers where he ought not to 
register, innocent persons may be misled, and may not dis- 
cover, until it is too late to rectify it, the error by which, 
if the registration is in consequence of it to be treated as a 
nullity, they may be deprived of their just rights (216). 
(5ir Binut Ptatctk.) SAH MUKHUN LaLL PANDAY u. 
Sah KOONDIN ULL (1876) 2I.A.210- 

15 B L. B. 228 - 24 W B. 75 * 3 Sar. 509 - 3 Suth. 170. 
-S. 3S-/7*««wr tf—B’tn templiantt * ilk. 

It was not the intention of tbe Legislature that emy re¬ 
gistration of a deed should be null and void by reaioo of a 
non-compliance with the provisions of S. 35 d the Act of 
1871 (corresponding to S. 35 of the Act of 908) or otto 
similar provisions. It is rather to be inferred lha the 
Legislature intended that such enors or defects shoold be 
clawed under tbe general word*. " defect in procure in 
S 85 of the Act of 1871 (corresponding to S. 8/ of the Art 
of 1908. (SirM*t*pu E. Smirk.) MOHANMWEWaZ 
n. BlRj UU. (1877)4LA. 1W( 1767 „ 

1 A. 465(474 5)-3 Sir. 735 = 3 Bulb 438 
REGISTRATION OF SHIPS ACT (X OF 1841). 

- Ktptirj a, Brittik skit W/r- CW»7r«v. 

The appeal arose out of an action or the case broogh 

UtiveCoundl, No. X of 1841. for retaal 
ship, at that port. To tbe decUrat.on he.^ 
pleaded, that the ship was not on 11-9-1W4 (d* 
named in the decUration. when the refusal was made)£ 
before, had not been, or was then, entitled to the pn'iRg 0 

of. or to be registered as. a British ship. . l8l7 

The ship was built in a foreign port in 
within the Unfits of the Company’s charter^ orogn 
It sailed under foreign flags, until 1838, whart 
and thereafter owned by and belonged to British su 

resident at Bombay. Prrrlamati® 

Held that tbe ship was entitled. mM *» 
of tbe Governor General in Counal. and the A<u* ^ 
Legislative Council of India No. X of *4 

pursuance of tbe powers granted by tbe 5,2 J 1 ’ . a. 
Viet. c. 56) to be registered at Bombay.as a Bn g 
for tbe purpose of trade, within the hmits of 

Pa To Mtitle the ship to registry as a 
necessary that bo ownership should haw 
British from tke time of bo 


of the application for her registry. Nor did it 
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REGISTRATION OF SHIPS ACT X OF 1811- RELATIONSHIP-(tW/.) 

Cmli ) Evidence 

diflmiw that tk vessel had torn piwjuudv . *nc»l U .• $k*j»ienf.V..ii a time befo'e: /!'«,» |w tfn 

foreirner. (/,„/ \ vu uvm.bi. - s.c-.s ..J . ' .. 7 7 ", 7 7"' 


foreigner. (M Bron-hm.) CUkWTOKIir S)\ki\ii: 
(1846) 4 M. I. A. 179 - 6 Moo. (PC'l 1 Sar 3 


REGULATIONS. 


4 JI,W ''»«<•: >f- spoke of the mother „t II'^ a 

1 Sar. 333. •^awife*! ak.. 

// •' <Hft tk .k.unKfti* mnitioned jlwtv weir nxrvi 


w/iwa/. ‘ , u! *• A rt**^*v <-<*rt »J» right in admitting tbo* 

Tk k*m» oitkEAi 1*,•«*« «-a* r- :,,!ns **“ •*&» u « «*» 
**•) «*»' R*j> nHKK.,1 RAj> JI.H.Iut... rat 

Government of BENGAL (16)9 50; 1 M I A 460 ., . . 7 " , 1 ,Sm 'G™"* 1 *": 

1 Sar 385 T?.' l ‘ T " hul ,hc lw * n,tJns 

__, .. 1 -mk.k .y. im<if j* liar* •l»n n«. >u.li omtrom.y as 

r«t:£,*3ssssfi 

5S“Sf- l55 MW**«/*/'«*.) MWWASJU |u,|.4tk cat (I»5 a (SuMli*, //’,/,) BAKER 

JW MVJJOODUN KHAN WtILU) All Km\:. W'Jt MVX AKA BlCAM. 

• IF.ER SUDROODEEN KHAN BaHAHOOR. 1903 301 A 9)- 25 A 236 (250 2) * 

(1855: 6M I A 131 7C W N 165 ^5 Bom LR 410 8Sar.397. 

— d In/ tf. _.. . 

N**» XV ol ISKi M *, •. 

• k.Mii * " 1 u ' x mi " owirwiliiro. The 


^«au.ho,iiy. and is entitle! to , 1 , fee-.f 

fr./mb**,.) Moo, OO V, I \V.\ KU.H.NU.HI If _ J! h °7* 


B0DHA Cooroo Sa'amv Pehkh Wooi-ia Tavh: 
KAKV AKOA MOOlOO NATCHIAK. 

(184)) 3 MIA 278 6 WR PC 50 
lSath 155-1 Sar 280 

RELATIONSHIP. 

Evidence of. 


'hit the Ut m-lc ownti was defended in the 
*amr ikpce from a comror*i ancestor. As tk prison. whose 
■leHendant. m Ik diu*t line the plaintiffs tkmsehcs wcic. 
Tlex ptfwH h<d made a similar tlaim tluMgli the com- 
•onao w^ in 1*4'. when the eltknwnt ol the otate 
with tbr «Ho« Wag Mde. dh|hf Awidvag to be 

Lri hn.'.irU »rcu»>k^ii) bcii' (the nidow (hen being in 


- Famih—n,,.,../ I / U,. . 'he P-*ev*»>« oi the land in di-pute). Ihe piiniipal evj. 

r ; , ^ 'he .eximonr oftnoof the plaintiffs. 

On« <A them Hated tbr de*«,t U I-. father and mother 
hlMkriAAn!^i vi . . . fro* the cwwbui amotoe in pr*thall) the same vay .i> 

lifP IS ,h? ‘‘“T’TtV'r^ l^' ^hevaidbehad Jea.nt the pa.licu- 

U .l/‘ o f » ” . J? ? • J .*° n ‘ 4 K ” *»“* ,,0St Th « ‘-her plaintiff >aid 

«h*‘l*h..l obtained informal^ J«t hi. family pedigree 
^ f P,CT ^ He aim .puke ol the n.,n.cvof »• 

MyStJjJj? Iud t .^' 1 ,,,,n any ector. king takd uat on tbeowaHon of marriage., and 

£5 '2? ** ^ 6 '^ 4 'her *a. a w .I/. 00 W ^ l|u! i,. paforvmg the temnonw of rradh and tar 
ACAKW,?S^' b v (3 ,< S", R ] P* n 'h« nati*r» of hi. father, grandfather, and of all the 

AGAR^AL SlhCH v. FOUJDAR SlNGII. ^e-too he conld rcmemUr wm repeated. 

(1880) 8 CL R 346-Btld. 388 |, * bm U$+d that all uatemenh made to the t*o 

urtmmin—kirk It Kr/tt *-1 War a/. p)aiotifl.(*i?nt»<«).ince the year 1847 nere inadmivibe 

»*«•. 0^0 s. )?.IM5.of (be Ewdtticc Act, a. Ung made 

The preferentiJ riglit t„ perform (he fnaeial ickgM' /iUm. It did nu. hvneur. appear that the btir-hip 
«temonits of Hrpi btnm i> a iit,um'Ui*c of peat ‘ah* of the th-n iLmoirt. »a» really in dtiputc at tlx lime. 

* '‘Raid to Indian rdati^.hio. (5t>23) tl rJ Skv.) //.//that tbr evkmc *a> admi.vihb. 


'egaid to Indian .eJat. ai.fcii* (562 3). (L*J Sk*) 
KlD ' k Nath p. mathu mal. (1913) )0C.5S5- 
(1913,M.W.N 103 13M. L T. 43) 
WP.LR.W13. 17 C.W N. 797 - 15 Bom L R 167 - 


//.// that tk evidence *a> admi.vJbk. 

Ihe umurKti<« of the xeiiwi of tk Etidtoce Art con 
tended for »«*W peartmll) eaclnde any attainable evidence 
m tk p«. <m can. (LtJ A/rvy.) llAHAIH'K SlNGII v 
Mohar MKGM. (1901) 29 LA. 1 (8 ). 

21 A. 91(107) 6C W N 169- 
1 Bom LR 233 - 8 Sar 152-12 M L J. 66. 


77P.R. 1913-181.C.9I6-25MLJ 176. MUMAK MKGN. (1901) 29 IA 1 (8)- 

- "« r r <-*22* 4 Boa LE 

tfrf'liUrmvUn bt-MmuMitr -W .-W^a/. k-.s.ytbecr^eo in (oM,u. 

J.» Mahomedan Ld, in receipt of a puwo. ^.b ^ «hm Ul d.d not Mate the. 

""•Wt known at a ' •i.ika - made a *!£% of RiKMb pet^ (r.» nkan Iky derived tk informalKm. nor at 
10 'be Wa>ilu oftce (a department under Go.emn*nt) a. -hat ,^^d c? time they derived it. (U.f /A,;*,.) M „. 

S£^ “»££ 9 OW N. 105 7 0C. 290 8 L W m. 

J^WUed bj’ her, and there »ere aim mveral letter, in -//*/wu J,r/Ji. J—Ktltl:tmthp /A fpidmu 

lVfli°? IChin 9 u ' ,if '- I" th«e document bepnniag «ilh 

“ d , end 'ng with IJW5. // .p-Ae of tk lino of tk Tk 9 «-ii.«. «a. . 

«Wmof$ an d W. the chiklretud Z. the - -f //. a^ .k ibWm* — '* 


the Wme term ae of tk line of another prop-rtj. 


r lino of tk Tkqw-ii—aa^ nktki ik pliintiff in the Suit n 
me. ..f//. a* .k iteekn'. -* 'd //. Ik laM male owner of tk suit 


*1 L nI , . ' ,nc te 

Sd lpife le P ,inu£ y 

*r ai Kir Itm.a A,n. 


was admitted. She spoke of 


Ama* twke married. By hi. wiwid wife he 


U her gand daoghten, and as daughters of Z. I tk son of a daughter of A by his fii.t wife. 
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RELATIONSHIP—■<' «'■/•) 

Evidence 0 iI 

// 7 i(,.i >f ik mWe. l*i«; b-d " 

,,uhi I» Hal the 1 i ■ •» ■ * thed« 2 h:t. > a. 
/f. Miih testimony. an >hikm in ...-exan.n.tKm.-^W 
have hceit conclu-ivr «o the (MS*™! 

Klink N.VTH M \IHI- M \l- l9 J 3 ’ 4 t 0 .J 

(1013) M WN 103 13 M LT. 134- 
127 P.L R 1913 17 C W.N 797 
L 5 Bm L.R «7 77 FE 

-//y.W -1" 

A man*' wife i* ”* ■*» ,hf *• * 

ratflt,.(fa. 1 with ic*ud tn her had™** M*y ’-i* rda- 
li<n*hiiK and hi* r**e«ion f- 1 *'-)• ... 

Thcnnrti'nm* whether Ur pUintitf .» »kw,tw* 
iflukil 10 //. Ilic former owner ol Ihe wit P'-pem. * hj* 
daughter -41. t*ke maiiW. Hi* «««Mi wile 
ailmiite.il) Hid without i>w*. The plamtifT. alkfalion 
,u> dial Ity hi. fi.»« life H had a daughter. wh* •** the 
mother of the plaintiff. 

Five year' l*f.»ic her death, the *ecm*d wife of Aexevot- 
cd a will, deviating in tno different pait* thereof that ‘hr 
had noi'*ue nor an) near relative, rne nillther 
•Harden Sabai.a/,a. Ma.hu Mai" (the plant.*) it related 
to me a. my daughter’, ion." Then after mratMun- a 
further relative, the will stated. "Thor are my relative* a. 
my husluml’. >ide." She tpeated the ‘tatemen. to a 
similar eff«\ 1 . in the .ame document. and she pot forward 
the plaintiff. w> related to her kshand. * the P***« «ho 
na* first in order ol choke foe performing Ihe fone.al,eh 
eiousicremonic* of A'/ryu K*'*"- 

H<ld that the Court below «a'j-^.W m attxhing 
great weight to the contents of that nil (562-i). 

In the most solemn form. thi. lady had A 
which most have been within the icope of her 
Frelgc. If the lady, being alive, had te^.fied in 
law in the same *n*e as this will declared, wch trM.mony 
unshaken in cow-examination, would have l«n cencWsive 

<n thi. nutter of last (.*>3). Sine. * Kidak Nath 
;. Mum’ M a. (1913)100 5M-(1913)M WN.403- 
13 M. L T. 131-127 P L R. 1913- 

17C. W.N.797-15Bom L B 167 77P R 1913- 
181 C.916 25MLJ. 176. 


RELATION SH IP .) 

Evidence oMCW) 

In p:ud of their relationship to C. the plaintifls filed a 
pedigree pirp-uting to be signed by .1/. the son of a deceas¬ 
ed roemlw of the plaintiffs’ family, who was, however, not 
examined as a wivnes^. According to the evidence of one 
of the witnesses examined in the case, the pedigree was in 
the handwritin- of V and was obtained by him from his 
father in the years 1S94% as a statement of the family 
decent, for the purpose of being given in evidence in cer¬ 
tain criminal proceeding* instituted under S. 323 of the 
Pend Code. 

MU that the tatement in the pedigree was admissible in 
evidence, because it had been adopted by .Vs father, and 
wa* shown to have teen made M >'I " "Ha"- U** 
,**•«.) Kaua I’abshad V. Mathura Parshad. 

(1908) 351 A. 166(174)-30 A. 510(623)- 
4 ML. T. 380-13 C. W. N.U8C. L. J- 447- 

!0 Bom LB 1088 - 6 A. L J. 701 “110.C. 368» 
II. C. 175-18 M. L. J. 424. 

_ TrjJitim-OrJ Irjdlluot- Voltu tf-TnUi 

tmwr as*.* •«*'*! *f u,tkl * ni Mit ani rn,Un 

*M (cmmtv- TraJihw nU (**/*rmw[ H il'Kt 

tl /W ff 

The q west ion was whether the pUmttfl m a suit brought 
to enforce a claim to pre-empt hadI ptoved his pcw.tionof 
male reUtionshtp to ihe vendor*. The vendors were mem¬ 
bers of an agricultural tribal family, among "bom thm 

whom those events were tM preserved in wntten famil) 


U<U that in s*ch a case it was ncct*^ to 
oral tradition, which, however, required to l» 
rvised. and that that traditK* shouhl M U tended a 

- —• r--—» u ,,i aM t on*atisfaciory mereh' lecause it might in «te or 

I that will (562o). ’ f a || t 0 mbfy the strict conditions that would 

,h,. lady had de Ured facts fo, lun a pedigree where records and ^ 

in the scope of her u«n Irvow- •^ ^ ^ \Urd Bu(kmtsUr) SaK 

' “ '"' M " ' M1 KHAN, KHAtR P-",L*8(62)- 

A I B. 1922 P C. 139 - 67I.C. 264 - 43 MX J. 4»- 

Recognition by conduct of. 

_ l),,fuU «f rtltticmkif subi^nlly-E^I'- 

plaintiff to deceased—fcvulence—Return m*lc l>y fonrer Tfw appeal u . the property of one D . 

Lie, to t oiler of District pui.suan, ,0 req.isi.io. by ^ P**? 

Government-Authenticated copy of-AdmissibBty. S,< 10 ,hc *" .* ‘a the ‘ frc-Urm defendant*, who 

H!N..U LAW-IMPARTIBLE FSTATS—POI.IJEM—POU- of fh family, were seventh .0 

car—Relationship to ueceasei*. c^doted an^o ^ ppw . 

(1861)9 MIA. 66(912). the real defendant 

- Mtmkr Jt,< jhJ *f UmUrSMtmt* ij. 1 * fn<* |h( Ifcf00t Jeot*. were only e.gth in degree, and IM 

iHit-AJmhuMilr *f. ji fiJifrtf (ore the pUintiffs and the of 

Where the question is .v to the ,elatkn*hip of a par..- ratitW , ohalf of the property «*£*« 
vular person, a statement as to the exnterce or otherwise 0 |k The respondents alleged tbatine p ^ 

such lelatioeship made in a previous wit by a deceased . a|| , |h< fip .^ ma defendants, as well as they t _ __ 
member of the family will \* admi**ible as a pedigree mrtc rem0 ,ed in eighth degme from the ««»«. 
dul. 11 .ition. (n,,M»r BaIKUXTHA Nath ^ , ha t, therefore, each cUss took otve-th.rd ot r 

Hera r.CHANURA MOHAN BlRt. o-ty. . 

(1919.20th Jan ' High Court File for 1919 a ppeartd. however, that the plajntiffs undou^ 
(P. C. A. 6 of 161 Iigbts of the respondents 

--i Itmilj Pidi<r«-St*l<n.*l »*.#/, .?enitg of be i«gW«^ 

mmkr .1 My. m*Ii ante litem ntim-MmimtiUtj. by pernutung the name of ^ 0 , ^ with ^ 

The suit was instituted by the appellants, the sons of S. the C<Hectors oft e. am )- g ^ ^ to 
dev eased, claiming through their father as heirs of oceC. -tejoM:iiMi«falJ> title 

t‘> recover possession of the suit property, of -hkh G had have many ' n LX ' 

died possessed. C was succeeded in the possession and abort riewjW the ope^ . m 0 » 
enjopept of the property by bis widow, who died in 1896. ‘ they instituted the out of wh.ch the app» 
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RELATIONSHIP—(£>»/,/.) 

BecogQillon by conduct oH«.) 

H,U that that course of conduct although it did not 
ainctint to an estoppel in point cf law threw q P « el* 
bwka oi p,cof * hUh ,Ntv hj<| '«< *«• 
tatned (349). {Sir Rekrt CW/.vr.) Ac W.tL Mm;h 
* Foujuar Sinch. (1880; 8 C LR 316 - Bald. 388 
Words of-Meanlng of. in connection with la* of 
inheritance. 

—-Diftrnti in. in <*u tf Jif.r.tl emmmnitu<. 

Words of relationship in conoectm with a law inherit 
awe differ in their signilation and 

iktfir ”11111 if ... • 


3878 

RELIGIOUS ENDOWMENTS ACT XX OP 1863 
Object ef—(cVrf/.) 


. . . r.•-— —« vv..«nt, xu-tciiug a* 

- . r context 1 $ an inheritance in one communi. y <x an 
mbentance in another. Legilimxy. ado?,*,. and L.f.l 
wediock, an °( Which tnvoto legal .«K»ptioQs are fete* 
which will vary in meaning xcording to thr law of the 
community. Snmwr.) Tk»v\Utl kv-HlMJ 

LiUNDkA *. Rani Slbhadra Ki nwar. 

(1928)661.A 139-3Luck 76-50WN 413 
26 A.L J. 609 - 108 IC 673 - 30 Boa LR. 829 - 
32 C.W N. 1009 - A I.R 1928 P C. 87 - 
55 M L J 778. 

RELEASE. 

-- 'tU*U—Pr*i */-C*KM'rt*t iKj'mti 

11 <*-~Pnxrt Gtmar, interf<mt, M/A 
WU on the evidence, attiimiiig tluion.urrwt pigments 
ol he Courts below, that th, general .elea-e *, up 1 , the 
defendants could never have been contemplat'd by the 
PWties to oprrate as a release of all demand. (71 tli 
MALICK BaPOO MEVAN r. Htkl-WUL’k 

Nacindas. 

(1835) 6 W R. 112(P.0 M Sutb 40*1 Sar. 183. 
RELIGIOUS CHARITY 

Dedication of landed property t*-Wiiiing-.W*iiy. 

S,t Law- Kllicious Charity. 

(1927)541. A. 136 (140)- 50 M. 421. 
Hindu pint family- Manager of-beJkaticn of family 
to religious charity by-Validity ot-Znl.r *tv> 
dedication—Dedication by wilt- Distinction. S„ HINDU 
J4; * low Family - Man igo - Kmciocs 
LMA>, TV- (1927) 541. A 136 (140)-60 M. 421. 
RELIGIOUS ENDOWMENT. 

Hindu Law-kiuciuus ekuiwmiki and 
^HON tDAN LAW—KlLICIOUS ENDOWMENT. 
RBLIOI0U8 ENDOWMENTS ACT XX OF 1863 
Object of 

«" 1810 m the Bengal Presidency and in |8|7 in tlw 
ZT* the British Government had *-mn*d 

0f *" “* l»Wc endowments and liriwfa. tiers, 
'"do and Mahomeilan, and place*! then, under the charge 
«the respective Boards of Kevenne. In 1863. the Co*. 
2 ®®* *»Mmi it eapedient to divest f>etf of the 
con ”°f these institution*. and to place them 
Wi,/,. «“»pfflent of their own respective crmcR. 
j“ h thu obycu, Act XX of 1863 was enacted; a s,>u® 
committee was devised to which were tran>femd the 
J? Vt>ta * ^wntKnt foe the appointment of 
IntMees and superintendents'; ruts were 
Tj'W'o ensure prop,, management and toem?.w« the 
° f ?"*» ‘he district to take cognisance of aDega- 
*** ll * nunJ P r 8 -Mr The 
<M * Wo « °f ‘he word •‘truster'; it uses m . 
OrT?J y i “d indiscriminately the terms '‘manager tnewe 
Peril endant." dearly showing that the eipressioo* 
ShJIr 10 “oaote one and the same idea of management. 
““ ««ctment of 1863. the Committees to wbco the 


.. * r ' c ua ^ fawd - vested, generally 
•prakwg milk Ihe^anw povvefs as the Government had 
'^fotr in K-^iest of the apj»antmenl of "mana- 
gn-*. tru'tir* .e saprnnundcnK" (3|4). (.1/,. Amf „ Ah \ 
\ ID\ t \ Aki‘1 Ml THIRIIIA BAI.USAMI AlVAR. 

1921) 48 1A 302 14 M. 831 (842)-41 MX J. 346= 
“ W N 449 - (l922 » P C. 123,15 L. W 7t* 
3 l M . L r T . 66 jQ _ 26 ®i S’ N 537 - '1922; Pat 245= 
20 A L J 497-24 Bom. L R 629 = 651. C 161. 

Public Character-Endowment of a. 

- r<j. 

S.' Mahomidan l.\w —ri liciols Endovvment- 

PCILIC CH VRACTIR. (1877) 3 Sutb 444 (447.) 
Trustees in. 

-JfiMNv .y. 

S.. Under thi* Act—OlJICT OK. 

S 19—District Judge acting under 

- C.uif ./ jwrsona de*ignata. 

S 10 >4 the Rehpous Endowments Act XX of 1863 
pl*r. the right of apiwn.ing a member of the commits 
•a the civil coon, not a* a mailer of ordinary civil ju,i.,lic. 
lm. Ut becaoH- the ofnee, who constitutes the civil »omt 
r«. 1 * cue o! we-ht .uicl authority, and with the lies! 
means of knowing the movements of local opinion and let- 
hug ami (me can lurrlly imagine a c*e in which it 
would U more desirable that the diserdion should be cxer- 
si*d by a pris'd -cquaintnl with the district and with all 
the xirimtxting* ( 165 .) (Sir RuhrJ Bi t pUa r .) 
MUSAkSHl N.tlDOO Sl.'BRAMANYA SaSJRI. 

(1887) 141 A. 160-11 M. 26 ( 35). 

-The making of an order under S. 10 of the Religious 

Endowment* Ad i» a judicial and not merely an adminis- 
, '’**'* w I" ACthg under that section the 

] Ctvil c-wit eaw.so ih power* as a court of law, not 
merely as a fin** whose determinations are not 
to U trraled a. judgn-enl* of a legal tribunal (268-9) 
{LiA 4lh*i.«.) RALAKRISHNA UltAVAR V. VaSUDIVA 
AlVAR. (1917) 44 I. A. 261 -40 M. 793 - 

33 M L. J. 69 - 22C W N. 60,22 M L. T-45- 
23C L J. 143-15 A. L J 615-2 Pat. L. W. 101- 
19 Bom L R. 715-(1917) M W N.628- 
6L W. 501-401. C. 650. 


S. 106-Order under 
Appeal ntOM. 

-/Af* Cffl't iniUirttM ti It-Ot/.rliM tc—P. C. 

tfrtt—Slti*tii*th!ilr ftr Ant time it. • • 

Their is an inbermt incompetency in the High Court to 
tfitertain an appeal from an order of the District Judge 
under S. 10 of the Religious E*dowment« Ad appointing a 
per** to fin «p a vxancy in tie committee oi a pagoda, and 
mo amount oi ioontil can in xoch a case confer jurisdiction 
upon the High Court (167). 

HiU. therefore, that, ndwithuanding that no objection, 
was taken by the appellant in the High Court itself to its 
jmsdklk* to «r.tcnain the appeal, he could take the objec¬ 
tion Wore the P. C. in Ki* appeal from the decision of the 
High Court (HA “.) f-S" AVW Ar-fa/ay.) MEENAK- 
SHI NAlDOrSr. Sl RkAMAM’A SASIKI. 

(1887) 141. A. 160-11 M. 26(35-6.) 

- ft, ri, f f 

No app-al lie* to the High Court against an order of the 
DisJrkt Judge under S. 10 of the Religious Endowments 
Act appaenring a prison «o fill up a vxancy in the com¬ 
mittee of a papoda (165-6). 
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RELIGIOUS ENDOWMENTS ACT XX OF 1863 J 

—fCVur'a/.) 

S. 10b-Older under— C**td.) 

Al’I’Hl. I K«*M 

Ilicrc i% nothing in S. Morin any reki pro**** "I 
1 he said Act which roofer' >uch - right of appeal. Such a 
right of appeal umH al*» lx- lo.iv]in the gaerd bw 

S. 540 »f C. I’. C. "I 11*77 w* «*fcr a right of apy«ul 
in >wh a case*. There king no ‘>'>1 **« «»* 

appointment, it woukl he iarpo»ibk to bung an ««ler 
ma If by the DiMikt Judge pursuant to S. 10 of the 
I’aprla Act within the rlefinitirei of a .Wow a> creitaiued 
in uie Code of Civil Procedure (l<6 6). (5" h-kui 
Ai/jufar.) MEENAKSHI N.XIUOO r. Sl'BK.VMAM A 

SASTBI. (1887 J HI. A. 160-11 M. 26134 6.) 

judicial or administrative. 

-av. isittkiHis act-s. io-dlsikict Judge 

ACIING UNDUE 

JUKISMCTION—ORDER VtnHOUI. 

-Rev Moo againM — MatoUiaabifity. Set S. 10 — 

Temi le commitife-Vacancy in. 

(1917)411. A. 261 (266 8;-40M 793. 
S. 10-Person improperly appointed by District 
Judge under 

- Ntws.ul ^/—FraeeJitre. 

Quart whether a person improperly appointed by a Dis¬ 
trict Judge under S. 10 of the Religious Endowments Act 
could be removed by- proceeding* equivalent to proceeding* 
by fita /.;«/.< in England (16b). {Sir Nuhard 
Il'IfM/lar.) MEENAKSHI NaIDOO p. SUBRAMANYA 
SaSTRI. (1867) 14 I A 160-11 M 26 (35). 

S. 10-Temple Committee-Vacancy in 

- Filling up (f—McJ/ tf-OrJtr at M. mad. m/4«/ 

iHUfJittiut—RiXuii* iigumit—MiiiHtJiiuhlity. 

Where on the failure of the remaining memUis of a 
•cmple committee to fill up a vacancy therein by holding 
an election a* provided by S. 10 of Ait XX of 1863, the 
civil court makes an order, under that section, that the 
vacancy should be forthwith filled up by the remaining 
members of the ecr jnittee they must do so by themselves 
making an appointment. Where they failed to do so. and 
filled up the vacancy by holding an election by (be pe.se«s 
interested and the civil court made an order deviating the 
appointment valid. he/J that the order was a judicial 
order l*ut one pa»*d without jirodiction and was pro 
l*rly set aside l*y the High Court in revision andet section 
115 of the Code*, (pp. 2*6-8.) {LrJ Alii atm.) KlLV 
KRISHNA UDAVAR P. VaSUDEYA AlYAR. 

(1917)44 IA 261 40 M. 793- 
22C. W.N. G0-22M L-T 45 26 C. L J. 143- 
15 A. L J. 645 =2 Pat L. W. 101 = 
19Bom. L B 715«(1917) M. W.N.628 = 
6 L. W. 601 “401. C 650* 33 M. L J. 69. 

RELIGIOUS OFFICE. 

- Set Hindu Law-Religious Office. 

RELIGIOUS PROCESSIONS. 

Carrying on of. 

- Igrtemtoi UtM.n lav templet rega/alimg raft.tht 

riglls vt—Night uitHrraUj tea-Efeet rf agreem;at 
npen. 

Dispute-? between the " V * temple and the “ U " temple 
as to the tight' of each to cany on proresaioa* were 
settled by an agreement which provided, mt.r Jia. that 
»the 1 L”' temple should I* at liberty to take the proces- 
>ionof Vedanta Desikar, the only God that had been 
‘ben installed in the said tempi®, for 23 specified days in 


RELIGIOUS PROCESSIONS-! Could.) 

Carrying on of- (Cemtd.) 

the sear, that the ’ V temple 'houkl be at liberty to con¬ 
duit itrtain specified festivals, and all the fefttab of all 
other idoR that might be instituted thereafter, and that, if 
or any of the 23 days on which festivals were to be conduc¬ 
ted for tie "l" 'em pie. any of the festivals of the “Y" 
temple in which professions had to be taken should inter¬ 
vene. the “Y” temple should have the preferential right to 
carry rei its precessions 

Hie “l" temple held a procession of Vedanta Desikar on 
a day which was nti one of the 23 days specified in the agree¬ 
ment, and or which a very important festival of the "Y" 
temple fell to be performed. The “Y" temple, accordingly, 
instituted a *uit against the T" temple, in effect claiming 
that the “Y" temple was by the agreement aforesaid enti¬ 
tled to prevent the *‘U’’temple from bolding any pieces- 
>ions except three of Vedanta Desikar, and those only on 
the 23 days in each year referred to in the agreement, and 
that the "V" temple was entitled to prevent the ''IT 
temple from installing or retaining in it any other idol. 

Htld that while, on the one hand, the agreement impor¬ 
ted that the "U" temple would not by any procession or 
ceremony of it* own. or in any other way. interfere with or 
obstruct any procession* or ceremonies of the "Y" temple 
thereby authorised, eacept to the extent in terras permitted 
by the agreement itsrff.it, on the other hand, in no way 
purported to interfere with the excrcheby the "IT temple 
of any rignts in respect either of processions, ceremonies, ex 
anything the of which by law that temple was irrespective 
of any cement 0 . approval of the’T temple 
that by it* procession in question the "U" temple mfimfld 
no right of the “Y” temple, and that the \ temple was. 
accordingly, rot entitled to any relief. {UrA Blcnohurgh.) 
.Natti kesava Mudauar Govisdachariar. 

(1926I24L.W 58 - 24A.L.J.80 - 

(1928) M W. N.509-A. LB 1926^0.M- 

S« 


-Highway-Carrying on of processions tbtough. 

High way-Reucious processions through. 

- Rijd*f-P*ee<«4relef. 

Al religious processions are now under the control onne 
police. As so controdcd all are equally lawful (65.) 
B/aae^rg 1.) NAHU KESAVA MUDALIAR rXO' WDA 
chakiar. (l926) 24 LW58 ; 24A^L p J r 801- 
(1926) M. W. N.W9 -A.I.B.19MP. 0 .M w 

REMEDY. 

-Alternative remedies-Choic of- Right ol * 

grieved party as to-Cboicc of one remedy by 

uf. 00 hi' right to choose other-Estoppd Set TORT 

REMEDIES A! TLRNAT1VE FOR. 

(1913) 401. A. 56 (63 4)=40 C. 598 (6091W 

-Right given by law-Dcnial of-Kemed) 

—‘- F 

BENT RECEIPTS-REVENUE BECEIPT8. 

- Title—Elidentiarj xvltK el It. 

The title of the Mathis to two-tbirds does not n- 

P Win t . /W M, proof 
found in the receipts for revenue or rent. (1 W 
James CNii/e.) RAM ('HINDER HUTT r. CHIM£ 
t'OOMAR MUNDAL (1869) 13 M I A^ ^ 

REPRESENTATIVE. 

- M/aiiugef. KiciouS 

The word ■ representative " is a term of ainwg^ 
meaning, and must be construed according to it * 00 
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REPRESENTATIVE-^.*/,/.) 

In ordinary legal use. it denotes the eiecitor or administra¬ 
tor, or sometimes (he heir or next of kin. In a certain 
ccelrxt it may mean an agent. Their Lord-bps’ attention 
has not lieen called to any enactment which mate* a clerk 
of a court the repre-entative. in any legal >*n^. of the 
judge. (Pimur C*x.) Ma Shvk Mv\ .r Mainc 
HO HNAUNG. (1922)49 I A 395(397 8)- 

50 C. 166 (169)“ 17 L.W. 213-37 C L J.343- 
27 C W N. 533 = 2 Bur LJ 264 - 
A. I. R 1922 P C. 359 = 31 11 LT. 304 = 
701 C. 937(2)=44 M L J 732 (P C ) 
- Ste altt REGISTRATION A CT OF l'W-h. 3(10). 

REPUTE. 

——Conditions--Neighbour! or public—Evidence ol- 
Xcctsvity, Su HINDU Law—MARRIAGE—REPUTE as 
to—Conditions. (1907) 351 A. 41 (45) - 

35 C. 232(239) 

RESIDENTIAI. PURPOSES - PURCHASE FOR 

;-Meaning of. Stt CIVIL SERVANTS |N INHA— 

PURCHASE OF IMMOV!ARIF. PROPERTY. 

(1920)47 1. A. 275 ( 280. 284 5) 48 C 260 '2701). 

BE8 JUDICATA. 

- (For all or her ca-ts C.P.C. of l*W-S. II). 

'Atflirdlifn tf rail <ffStr.ar.it r 

Mty tf. 

Although it may b« dedraltlc to put an end hligalin*. 
'he inefficiency of many of the Indian CimU m<kt> it ad- 
‘ivaUe not to br too stringent in preventing a litigant fr-en 
Pto’ing the tiath of Ml CM (204,. ( 0 , £ ; h - 
MISIR RACHOHARDIALr. KtJ\H SHlO RvK'H SlM.M. 

(1882)9 I A 197-9 C 439(444 5) . 
12CLB 520^4Sar 395 R ft J »No.70 
~~ ~C- f. C. affhu^i—fi'U ''ll irmfU kfrrt CtJ< 
tf\ m-Stmhmi Irtagkt afttr fit mag lk,rt+f. 

• bwn “'fr'* * h »l *he 6 m ft* having l»m height 
'« 18/6. the Code of Civil PNCl and wot the 

UJeof 1882, gov,rm the ca< lot it b t- U. «Wiv*d 
jj 'he Code of 18*2 aajs that ‘ No eurt an) 

*" or issue”; that b. shall Hy after the pamingof that 
Act. though (he cirrumstjoce* had arisen previously (231). 
i"* KaUEMYAR PlRSHAD : ItAjKUMAiJ 

RUTIUNKoer. (1892; 19 I A. 234 = 

20 C. 79 (85 6)-6 Sar. 241 
“—C A C. tf 1877 tfW 1882-/** at tim tffiuuH 

The Mate of the law of w /WrVtf* at the time of the 
^ctmem of C.P.C. of 1877 and C.P.C. of 1**2 was. that 
P^MAhould not I* la rased by Continuous htigrtk*« 

S* 1 'he »ame subject-matter (23*). (/-"■* V'"") 

l*AMISWAR PlRSMADr, KAJROIARI Rl I’ll S KOFR. 
(1892) 191. A. 234 = 20 C. 79 (86) - 6 Sar 241 

7 : - P-C.tf 1877 air./ 1 992—/** raart/J ly. 

I' should not I* |om sight of that the C.IM'. of 1*77 and 
. Act of 1882 were not inliodoeir" any new law. I*t 
,,°e only putting into the form of a Code that which ws* 
he state of (be law at the time (23*). [L'J 
r *MESWAR PERSHAIi p. R AjKt MAKI RlTON K«*R. 
(1892) 19 L A. 231 20 c. 79 (86) 6 Sar 241 
*f ffiafttta's C*a—/-» M Jrrm-Afi 
» , «*'l'tyia/nJi 4l f 

kCJ?* hW ** ,he **"'* ,hc 

lease on the bw of estoppel H not technical or 
L?? ? r to the bw of England, but » perfectly cecsiste^ 
luL S ' 2 0f C - P C - of 1850. KHI WRI FT. SlNCH :. 

•lOSSUN Bux khan. (1871) 7 B L B 673 
15W B 30 6MJ. 146 
28ar.6l5 2Suth 404 


P-ES JUDICATA—(fea/i/.) 

- Fiwat JftitHm — About af—Ka res judicata/'// 

tav at. 

As regards the question of rti i*4ital<\ the final judg. 
■ettl «.f the High Com doe* rxx deal in any way with the 
9 °e<tioa whether the defendant’s tenure »a« a jagir nor 
A«es the judgment of the Deputy Commi'*ioner at the trial. 
On appeal the Judicial Ccmimi^oner no doubt referred at 
'he lejinring of his judgment to the suit land as the do- 
fow'ani’. jagir. hut he also slated that the only point at 
'*** wa* a* to the rate of tent, and the High Coatt dealt 
■ilh the case in the vame way. In these circumstances 
there was ro final drci*k<n within the meaning of S. II of 
C.P.C. of the js*oe whether the dtfendant's estate was a 
i>gir. if imbed it can 1 * said to have arisen in the case 
(Sir Mail'd,In.) SUM KUM NA1II KARAN DlO : 
Kumar kwmkshva Narain Singh. 

(1929) 32 Bom L R 515 * 51 C. L. J. 502- 
31I W 352 = 1231. C. 145= A I R 1930 P C. 45 

I - JaJgmat ItaJtaf ami .mMt* iftWfta fill till 

' —JaJgmuatta fjr.tr tf cat fiirlf Sr’4 iMimJtu* at th< 
umtltmr U tktlkrr tkjt lie unit rtmJiafi htUtddtd 
art a. 

The only fsideiwT of adefUon that is bicght forward 
is ihe Mr.in.d. and that i‘ ifptrtetited as the judgment of a 
Cnurt nf raisipetent jori*di<ti*<t—the MMnd together with 
the iWumrtt* IrVmgins d- Hut their l.ord*HipS ate of 
,fink<i that th.t rantU't be cm-ir'itcd as lb- judgment of a 
roaii »4 ounpittnt wtivtictbm. I«au*c it wa* an intima¬ 
tion to« k pail) that Ikte 'buhl be a judgment in his 
favour. * l«t if a* then was an intimatMi ly the same autho¬ 
rity 10 the other party that the came remained unrlrcid.-d. 
and that, whew the patticiilar <d>jevt wa' gain^l which was 
in view when thb sunnud was granted, then tlie Sudder 
fault said proceed, and ibcieslwnld I* an abdication 
btwwti the panics : thi* came fiom ihe same authority. 
We cannot, iherefotc. cWer that that was a judgment 
Uudioe aud (*«cb*i«e upm the pttiiet (l5J). iU'td 
CamftrU.) II W AILL f. TRIMBUCKJLK. 

(1812)3111 A 138 6WR 38(PC.)«18uth. 141- 

1 S*r. 257. 

-/we/. afifi/tiaUt—lneia fmtat Jatref tail. 

TV Indian Act in f«<c rdativc to e*t«»pfxl by m /W/- 
<«4 wa* at the time of the in.titutirm of thi< »uit Act VIII 
of 1859. s. 2(3f*). (-'" MM F-Ciilitr.) Ki n Bah a¬ 
dur Singh r, I.aCHOO Kot R. (1884) 121 A. 23- 
11C. 301 (307 8)-4 Sar. C02. 

-1/tiers of AdminiU rat ion—Contesttd prrveedingt 

for—Dcci'km a« to mersionaij character in-Effe t of. 
in wberjK* civil suit between parties. Sn HINDU U»’- 

KlVtRMONfR-KELSTI«.NMIII>n.-UmRS or AD- 

MINKTRA1ION. '1929 ) 58 M L J. 171. 

- Safirrm CamH—Prefioty niitit tf >•»< '"Sait 

tJava,at ta r. 'f. t < f - Maiataiaatality. 

A sail bright be «V appePant in tbc Supreme (ourt of 
B«ha, rbiming pmpert, which had bm Wlfd in exeat- 
lion of a dectft -Jwained against a third part) was held by 
tint court to U lotird Irj rn imiiiala on the giound tl at 
it appeared \<y the statements in lU Bill to have liem tire 
, s tijf t of a previous suit in tV same court.in which «l* 
appellant had intemned bv- peti'kn. and oUairexI tor e 
redcr.tbe natoieot effat of which was not stated, and 
.fid not appear <*1 the re- wd lefoee the Court. 

That decision atoned 1 7 the Privy Council. [Mr. 
Pm'rrtc* fs>&) MfSAUFF. MAHON ED CAZFEM 
ShfR(ZFE r. MURZA ALLY MAHOMED SH0O8TRY. 

(1851) 5 M I. A. 187-7 M00 P.C. 382- 
X Sar. 416. 
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RESPONSIBLE GOVERNMENT. RESTITUTION OF CONJUGAL RIGHTS ^Ctnli) 

—— Mir.i'lif .n Ai—* ontract by. involving provision of In England. the wife on account of an adulterous inter- 
fund- lij I’ailiamm!—Sam lion of l.ituicnawt«*atTo«— coor*byher Mai with another woman, would be en- 
Ncc* ity— krtjli'itv of valid < .ntract in *-.h ckt*. Set tried to a separation from bed and board, and alimony; but 
I-F<HM.VlK'N—KI'fuN'lBLE C«V| KNMfXT j a prayer for restitution. under >Kh circumstances. is wholly 

• 1922 31 M. L T. 87. unheard of. A Cont Chri^ir-n cannot enforce a renewal of 

BESTITUTION Or CONJUGAL BIGHTS. 1^^ 

-Deuce against wife for—Enf«<<emcflt of—.vat U po.t/c. andii* p imipic*. Such a decree would not be 

—M.ihotneciuii wife. < l'.< • • f IW-U. .1. K. tl< adxir.i-trutior. of K* clesiastkal law. 1st the violation of 


Kismuiox ro cosju-.u. hii.ms. 


it (3*9%). (Dr. U’kin-ttn.) ARDASEER Cl'RSETJEE 


,1867) 11 M I A. 551 609). r . |'f k0ZF.RO\ r. (18G6) 6M-I A.348 = 4 W.R 91 


■Mahomedan l.aw-Hu*band and wifc-ke*tiutk» 


10 Moo. P. C. 375= 1 Sutb. 265- 1 Sar 648. 


of conjugal rights. Stt MaHOMFDAN L.wv-Hl >B\ND RESUMPTION. 


Set Am\k\m grant-Re- 


-Ahamgah inam. See AlTAMGAH I S'AM. 


AND WlEE—KESIITUTION OF CUNJUGU RIGHTS. -What amounts to. St.- AM ARAM GRANT-RE- 

- PaiM-Snit ktwttn—Cml Com* in /Wk- HiMMICS OF. 

JionJi.li.'it of to -Ahamgah inam. Stt ALTAMGAH INAM. 

Tlcir l-0ol*hip* *lmH mmh rc-.«t if ihm wtiwio-Amatain gr.’nt—Resumption. Stt AMAKAM GRANT. 

( wit ami no Lw whmhy a remedy - wjM k- administered _ 

In tnci'uK wfcfc li moJ lc in nhnultniu. .«fl ‘5 


v-7-: '"■ 7 tz s: 

io niu«t u-Min.v law*. oi »<>iik ij-t i * ni\i!" t. tl!«i /•«,«». nT % ioc/i««v_ «« ee, man', 


of law, which applyto the married date of perx** of .hi- <»»» 121 A 185(187)^ 39 B. 664 (6767). 

description. Too Supreme Court ui the civil aide might J-Cantorment-Pcooa Cantonment-Und within area 

administer to aggrieved pank> retnt«k» customarily afford I of—Tenants in pos*eS'kn of- Resumption from-Compon- 

. .. t A. .1 .. ll . t f* r.uTAVtirMT 


ed by their own'usage, or at least remedies a- nearly payable to them on-Ba*is of. Stt CANTONMENT, 
approaching to them as circumdanco would allow. In»uit* (1911)381. A. 204 - 368-1. 

commenced oo the Civil side, the peculiar dift.ultic* whkh -Hvakeran lands - Resumption of - Zemindar- 

klong to the exercise of Ecclesiastical ratiMktk* in *<«e Government—Rights of. Stt CHACKERAN LANDS—RE- 
matrimonial cause* would not arise. The case in 2 hoer. SUMPTION OF. 

Bon. Sud. Dew. Rep. 2<# shows th-t the Suiter Ad .e!ct at i-Chowkidari chakcran lands—Koumption of-Zemin 

Bombay will lake cognisance of matrimonial suits between dar-Govonment-Kichts of. Stt CH0WKIDARI CHAKt 
I’-rxes and will afford them such relief a» a due regard to ran USDS. 

their own Ians and customs will alt* (.WO-I). (Dr. Utk -Desai-Hereditary office of-AUowance in money 

.. <?*>*" JJ'l' *.* " I hj GmM of. S« DrWI—HKIWTAJV 

10 Moo. P. C. 376 1 Soth. 265 1 Sat 518. | , |r[ 0 , (1878) 11M. I. *• »1. 

- Piritti—U’ift'i init ifiiinl kmlunJ /rf—Sn^rtmt _ .. . . ... . ... . ; l1 _Rear r D- 

C««,/ M-friUMm .1.' „|_ K JJ.”i id inamt—Disliixlioo. 

The appeal arose rmi of a suit for re>titcti-« of ccmyagal D,SA, “ ,SA '' ' “ ' ‘ q^WI A 44-'mB222 
lights l 7 gh. «, the Ecclnustical side of Supreme -Ghatwa.ly ofT 2r 

Theparties w«e Parrees. nativee of the Island of Bocn L V TINURF.—RESUMPTION OF. 
bay. and there resident. Their religion was that of Zoeoa.- —and saranyam-M.xed estate of. bdd cnpobji- 
ter. The wife brought the suit. The husband hadg-ise cal <"vure-KeSump«H>n ^ re-pant of-Government’ 
through the form of marriage with another woenon. whh 

whom he was co-habiting He. therefore, cither had another (1892) 201. A. 50 (68 9)-17 B 431 (456 . 

wife, lawful by Parsce law. or he wa» living in adultery. -Jaidad tenure-Resumption by Government of- 

Thc question was whether, with reference to the limitation Seizure on. of arms and stores purchased by Jiidadar-A(t 
in the charter (granting E clerical furklkiion io the of Mate if an. Stt ACT OF STATE-ACTS AMOUNTING 
Supreme (emit), “as f ir as the cWcuaWawes ami ocrx*ni TO AN. OR NOT—JAIDADAR. . 

of the said people «MI admit of req .i.c." it was oMsteai (1872) Sop. L A-10 (323). 

With that limit, lion for the Ecckvastkal Jsde of the Sujs -Jaidad tenure held by Begum Sumroo-Lands 

reme Court to entertain a suit for the re tnetion of conjugal 1 oo-ResumKion of. on her death— I/gality ©f-Juri‘di<ti» 
right* at the instate of a Parv e wife again*! her he*!W. of Monkipal Courts to determine. Stt ACT OF STATE- 
HtU that a suit for the restitution of cunjjgal rights ACTS AMOUNTING TO AN, OR NOT—JAIDAD TINUW. 
stri tly an E clesiiMical proceeding, cnwld not. coosstemh etc. (1872) Sop. I- A-10 (1") 

.iih .b. pririptB otd ..b a fcWwM L-jlo -j.Si.-RB.^pdoo o(. J«jAGlR-RtSI«nlO» 

appheil to parries who ptoU*.*ed the Par*e r«hg>« (300). 0f 

(Dr. LHikiHff**) APDASEER CURSFTJEL r. PlSOZf , . ..... . ... D ^ mp ,irobT 

ROVE- (1856 1 6 M I A. 348 = 4 W R. 91- ~^ * NawabofCamatic-R^J^ 

10 Moo. P C 375 = 1 Sutb 265 = 1 Sar. 54 Br.t^h Government of-l/phty 


10 Moo. P. C 375 = 1 Suth 266-1 Sat. 51 

-Wife’s suit for—De ree in favour cf wife in-Reme- AMOUNTING TO AN. OR NOT-jAGIR GRANTED^' 

dy of wife undcr-E >glish Ecde*iastkal law. Stt ECCIE- (1857) 7 M-1. A- 655 (5TW 

SIASnCAL I.AW-EXGLtND-I.A* IN—RESTTTUtNDN OF -Kattubadi grant-Resumption of. Stt KaTTURAM 

CON jUGAL RIGHTS. (1856) 6 M. I- A. 348 (389). GRANT. 

- Wifr'nuit ftr.hueJ on iJn/ttroat trti.rd+rutf -Lakhiraj lands—Resumption of. Stt LaEHIE-U 

huibend—Maintainability of. in EntfanJ. UN DS-RESUMPTTON. ETC. 
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RESUMPTION— 

-Landlord and Tenant - Tenant-Death without 

heirt of-Kesumption of bolding on. See tSTHUT- 
ZEMINDAR. 

-Lease-Resumption of. See LEASE—RESUMPTION, 

ETC. 

-Peishwa-Enam village granted by-Re* u^tic* of. 

by bis oftcer—Act of State it an. See ACT or STATIC- 
ACT AMOUNTING TO AN, OK NOT-WRONG HI ATT Of 
INDIVIDUAL. (1838) 2 U I. A. 37 (601). 

-Permanent and ancient tenure held in separate duxes 

-Resumption of some shares in case of. See TlNltE— 
PERMANENT AND ANCIENT TENURE. 

(1889) IS M. L A IN (IIS). 

--Saranjam-Resumption of. See SaR IK JAM. 

-‘Service grant — Resumption of. Set SERVICE 

GRANT. 

-Service tenure-Kesumpticn of. Set TiM ki- 

SFRVKE TENURE—RESUMPTION OF. 

--Tenure—Resumption of—Proceeding bn—Inert 

of assessment if. See TENURE -RESUMPTION 01. 

(1869) 13M I. A 104(111). 

' -Zemindar—M>\nrwry itiimran gitak ky—T,»iKt 
irWrr, dying untkont k.irt—Kimmffi .■» m—Zemindar i 
’ilk! tf—Rtaifi «f rent kj kim frm memkert rf tenant"i 

femilf-Efetl. 

A Hindu Zemindar, having .n illegitimate faoil) by a 
Mabomtdan lady domiciled in his hou*e. executed a moltur- 
iutt pottah of a mou/ah belonging t.. bis Zemindar, in the 
■ante of S , one of the infant daughter* ««f tb.it family. The 
grant was dearly intended to create analcolateandb.it. 
ditary molturiatee tenure. 

S died before her father, and not my long after the 
"Wtioo of the tenure. After her death, the father during 
t><» life, and afterwards hit widows, who. by the Hindu law. 
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RESUMPTION-fCVutf.) 

The soil »a< l* the plaintiff (respondent) for the ie- 
cover) from the defendant (appellant) of possession of four 
ullage, which had been granted by the plaintiff to the 
defendant by way of maintenance. The plaintiff was the 
taloofcdarofrhe t a look containing a number of village!, 
me .going ike >uit four villages. The plaintiffs case was 
that the Jea>e or gift of the suit villages to the defendant 
■as ictwmalile cither at the pleasure of the lessor or uixhi 
MK r. The defendant, on the other hand, contended that 
the lease or gife was one for life. 

Held that, as the plaintiff was only seeking to resume 
that which was a portion ..f her talook, she had a trims 
Ar it right n do that, and that it »a* imumln-nt upon the 
defendant who wa% n-riring the itMimption to 'hew a good 
title againsi the taloolcdar (135). (Sir Artinr //.AW) 
NaJRaX BlGI f. CHAND iMBI. 

(1883) 101 A 133 10 C- 238(211)- 
13 C. L. R 101-4 Sar 472. 

-Zemindari—Tenure carved out of—Death of tenure- 

hoUn withrwl brir*—Kesumptioa of tenure in.neof— 
Right of—/-unindji*w Government V. See KSCHEtT— 

zemintiar—Rights nr. ri876)31, a. 92 ( 101 )- 

1 c. 391 (402). 

REVENUE 

-Arrear-kevenue when becomes. See UlNCAl. 

Acis— Land Revesit saits act oriR$V-s.2: 
AND S> » AND 3 (1912.1391. A. 177 - 39 C. 981. 

■A-eg-uk-nl of lands 10 —Government’s right of— 
Limitaticm—Non e»erci*e of light for 60 years— liar by. 

See LAKMIRA) LAND — ASSESSMENT W - GOVERN- 
MENT'S RICHT OT—LIMITATION. 

(1849 50)4 M I. A. 466(608 9). 

*f hndt /"— rnm.nl’i right tf-Pre- 
mftim tern aitenment— 


*«re hi» heir*, continued to receive the tent reserved from j , mmf e,m in Zr.w MS 
>n»e in possesion of the land., the receipts for $*h rent claim ta-Onm rffr.Mcf. 

«>**. with oee exception, taken in the name of S. the The general principle i» that the ruling power it interest. 
wi»nal grantee, anil in that exceptional case in the name of ,j, a in t 4 ai proportion ol the produce of every kept. 
* toother. eKfpt to far * it shall have transferred, relinquished, or 

On a question being raised as to the effect to k given to t0 trp^mW its right thereto, and all ptro*> claiming the 
lha * 'ttfpdon of rent as a recognition of the tenure *nd as brn*4U of «Kh exemptions air bound to tMaMbh their 
*n answer to the suit claim to resume the Lamb included iu 
"• St "U* the recognition of the inteiest of the memUts of 
'he illegitimate family by the receipt of rent from th<m 
•oukl constitute some kind of tenancy r^ui.iug to be 
wteimined by notice or otherwise, but that circumstance 

c *‘ 1 have been well known in the family, an inference may "*£-**«*• the W,™ fourt 

gaff * -K^^i-S^SSS! 

^ ' A" mas the o» of a bo«s*c and |>i«Ccuf gr.amd in lie town 

•CT**■ “I 'he transacts.. It ■» '■! ' ^ |iB jpjft, «!«■ he s 4d it to //. Ko change, bon. 

ever, of name was made in the link* of the Collcctorale, 
uwl .Vs name continued to apprar in those book* as the 
registered pecpeieta of the property . For arrears of quit- 
rent due for the period of .Vs ownership, a warrant of dis< 

1 , iiit was issued by the CoB c«or of Revenue at Bombay. 
TV warrant, which authorised the entering into and taking 
MKVssim of the house in questk*. *a». however, addressed 
a . . . ..... I h A'. In parMiance of the wanant the hou>eol//was 

b » torttaof he* *,ET h n ,* h ’ P» the distrained. In an action of trespa-s. brought lq // against 

Perea. hCT . ,lk) ? k ' “ d “. B , * ( r"JK. the Collector and one of his assistants, held .evening the 

B rn 52Smn£ c “"-“* hld ” rJ,hdi, “ ,nlht 

Bin v. CHWjD 238(241)= *V<e (*&<* <* j^sSctbm would be wholly nugatoiy 

18Q.l1lS“ 8. AJ?K0.74. if the Supreme Court were to inquire whether He defend. 


respeitive claim- and titles (4V7). (Mr. Puch l\irh,) 
M \ll V kAj t ITHE1 RAJ RAJA MAIIATAB r. GOVERNMENT 
01 BENGAL (1819 60; 4 M I A 466 -1 Sar. 385 
- - DidNinl ill/gnl (•<• errttn tf—Trofnti hr— 
.ieUtm ti—Jnrndulim *i Snfemt Ctmt U entertain— 


.'o treat the parties in wt-sesri-m a* mere Ire*- 
gj*" (%)• (Sir Jam,, W CM.) KAMI SoNtl 
^0*AR >. MlRZA HlMMUr BAHADUR. _ 

U870)3L A 92-1 0 391 (399)- 25 W & *39 
3 Sar 608 3 Suit 258. 
~~ ~~Ze*undary—Property orttkin am ft! nf-Reinmftim 
^•Zemindar 1 , right rf-P,eumftia*-On*' ** 
t"** wilting. 
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REVENUE—; OntJ.) 

ants in ihi* matter concerning the public reve-newete 
light in ilie demand made, and to decide in their tavcci 
only if they acted in entire corfiiraity to the Regu¬ 
lation'. of the Govetmcf and Council of Bombay, for 
they would be equally entitled to succeed, if the statutes and 
charters contained no exception or pioii*o for their pro¬ 
tection. There can 1* no rale more firmly established lean 


that if parties Anh ide and nor absurdly Uheve that 
they are acting in pur-uance of statute* and axceding to 
law, they are entitled to the special protecti*« wfckh tbe 
legislature intended for them, although they base done 
an illegal act. If Indian revenue oftcci* have fallen into a 
mistake, or without bad faith have been guilty of an e*m> 
in executing the duties of their office, the object of tbe 
legislature has been, that they should nrt be liaUc to I c 
sued in a civil action before the Sopremc fooitv(379bdj. 
{Lord CamfUH.) SpUONF.lt P. Jriruovr. 

) 1849-50) 4 M. I A. 353 - 6 Moo P C- 257 - 
Perry. 0 C- 392 = lSar 363 

- Matter t outeruing—Jan utuUta of Safi erne Cm it 

at regards. 

By statutes and charter*, of which the Judges of the 
Supreme Court of Bombay arc bound to takr jidkial 
notice, they are for I id. ten to exercise any jurisdk'ioa in 
any matters concerning the revenue qnder the nuMgetrer.t 
of the Governor and Council respecting the coltolioa ol 
the revenue; any such matter arking before them was 
declared to be ttran am ;W<Ve (374-5) {l.-rd Camf 
A/.) POONERr.Jl'DDOW. (1849 50)4 M I. A 353* 
6 Moo. P. C 257 - Perry. 0. C. 392-1 Sa-. 363. 
M atter teneeruiag. or e.mtiming any art dear in 
(flltthcn of—Qail-rnt arnan—Dtitraiut far. if tntk a 
matltr—Tr/sfais for snik disti*at—A tint tf-fniik/ie- 
lion of Snfront Conn to entertain. 

In an Ktk« of trr*pjs* brought against lie Ctlkctoe of 
Revenue at Bombay and one of hi* anktan's. for distrain¬ 
ing for arrears of Government "quit-rent." kjd that tbr 
ause of action was a matter concerning the- revenue in'« 
management of the Governor and Council u* tWoy. and 
concerning an act done afvotding to the Regulation' of the 
Governor and Council of Bombay, withir. the it*, ning of 
statutes and charters regulating the pirkJktMi of the 
Supreme Court of Bombay, and that the Supreme Court of 
Bombay was therefore prohibited from entertaining the 
suit (379). (lord Camfklt.) SPOONFR P. JUDTOV. 

(1849 50) 4 M. I. A. 353 =6 Moo P C 257- 
Perty 0. C 392=1 Sar. 363 

-Mortgaged property-Revenue due Mi-Moetg’gre 

paying-KigLt* and remedies cf. St.- Morti;\GE- 
MORTGAGFD PROPERTY—REVENUE M EON. 

- X,itnrt of—Quit-rent—InaJjat—P,;.an, «/.— 

Pur,hurt right i undtr. 

The G ivernment reunite u-ptfxnl» that pxiion of tbr 
produce of the laud nloch from tin* imn-ttw*ia| h-s been 
considered in eastern countries to bekrg at of ri-St to tbe 
sovereign power in the State, in India paymett in kind 
has long since Urcn c.mmiUtl for a morrey payment. whirl., 
in some cases, is fixed permanently and. in others, h liable 
to revision by peikdical settlements. Sooetmw the 
Government revenue is sjwlen of as a quit rent, scene- 
time* as a land tax. But. however it may be described, 
and, Vwever it may have been ave^el. it is the first ami 
paranu unt charge upon the land, and if defauh is made in 
payment the estate i« sold in a summary war. The Gov- 
eminent gives a clear title to the purchaser, and the land is 
lost for ever to the defaulting proprioor. {hr4 Me nagk- 
ttn.) Daksiiina MOHUN ROY CHOWDHRY p. Saroda 
Mohun Roy Chowdhry. (1893) 201. A. 160 (163)= 
21 C- 142=6Sar 366. 


REVENUE— 

- Payment of—Dt'ault in—Effect on emmet shxf of 

estate—Eucntien self of estate subsequent to ,t< fault and 
Uteri roonu tale—Purchaser s rights. 

It was argued that once there was a default in tbe 
payment of the Government revenue due in respect of an 
estate. the estate would in the ordinary coarse be sold, and 
.11 that an execution purchaser of the estate subsequent to 
the date of tbe default purchases is not the estate but the 
right to receive any surplus sale-proceeds of the estate 
when it should be sold for revenue. But liability to sale is 
not the same thing as sale, and until a revenue se \e takes 
place the ownership of the estate remains as it has been. 
«x«ept so far as the provisions of the Act (Bengal Art XI 
of lb59) interfere with it. It is always open to the Collector 
under S. I* to exempt the e>tate from sale if the arrears 
are paid up before salt; and it is a matter of common 
knowledge that this is a power which Collectors exercise 
freely. To regard an estate in respect of which default has 
nerwned. and mhtch is therefore liable to be sold, as a lost 
e-tate would be quite contrary to the facts as they exist. 
(Sir A'tknr It'i/sem.) SHVAM KUMARI r. RaMFSHWAR 

SISCH. (1901)311. A. 176 = 32 0- 27(38)= 

8 C- W. N. 786 - 6 Bom. L R. 754-8 8er. 680. 

- Quit-rent if. 

TV 'Quit-rent" is part of tV revenue of the East 
India Company. The "quit-rent" goes into the treasury of 
(V East India Company (379). (Lord CcmfUII.) 
SPOONER >. JUDDOw. (1849 50) 4 M. I. A. 353 = 
6 Moo P. C. 257- Perry. 0. C. 392=1 Bar. 343. 

- Settlement fcr-Objeel and tffetl of -THlt-P«"‘- 

u. v-P,git to—Et. tt en—Trust to ukiek frofertf 
—FJfe.t tm. 

Ttr principal claim of ^ to hoM the rrutned lands free 
from this trust on the grounds advanced by h«. i» dftiiiuie 
e*vtire!y of legal foundation. She rested her title on the 
efcct «-f tV resumption proceeding* and the settlement for 
rnnwe w.th her. Such a settlement does n-< estabfch pro- 
pritaiy right in the land. I»ut is made w ; th Government u 
o ibeir claim to their hkire/ or revenue. The <<tdement 
ami tV pos-fsion order it being evidence of a ngbt to 
pn-e-irei. arc al*o so far evidence of proprietary right, out 
do not recrsMtily constitute it. A Mori, they coold nor 
«five*t and desiory trusts to which the settlor was *•*>)«• 
1 Tbe i lain supples a mere settlement for revenue to 
t V same effect in clearing away preceding title «itn 
sale under the Revenue Lrn works; but antecedent»«*“ 
hive in certain cases, been imprewl by the dw*io»* 
Coarts erf Juvke. including this Tribur.al on *tat«, «• 
quirtd even under these revenue sales S could not get « 
of hit shebait title and possession by the mKhinerjot'^ 
vttlement. thoo C h it was in terms made with net 
private person (303) (Sir KeUrt PUUimore) JWj£J 
IMOHIKI D05SEF. NUSSUMAT 

10 B L.R. 19 P. 0.-17W.B.P O-*! 

2Sutb 512=3S*r. 23. 
-Sam realizable as-CUim on account of-M^ 

See Agra Land Revenue act !9of 13/3. 
and 45-Canal dues. ( 1903) 30 1 h JJg) 

REVENUE RECEIPTS. 

-Trtk-Evidentiary value a* to. See REM*#*” 

-Revenue receipts. (1869) 13 M-1- A-181 (1 


REVENUE OFFICERS. 

-Distraint illegal by-Trespass for-A^JJJ 

Supreme Coart—Jurisdiction to entertain. Set R* 
—DISTRAINT ILLEGAL FOR ARREARS OF. 

(1849 50) 4 M. I A- 353 (379-80.» 


v* * 

ioo °^ 
IEVEKU* 

80.38U- 
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SEVENTHS OFFICERS— ( CmU.) 

- Inquiries rr by. Stf EVIDENCE—OOLLFf- 

TOR. 

-That bust Proceeding. See UNDER Thakbvst 

Proceeding. 

REVENUE SALE. 

ANNULMENT OF. 

BENAMI PURCHASE AT-PLFA OF. 

Collector—Sale by. of w hole taiook in one 
lot-Sanction of Board of Revenue condi¬ 
tion PRECEDENT TO. 

Date of. 

Debts of Government-Sale for gfnfru. 
Estate not in arrear—Sale of. 

Execution Sale—Purchasers \t-rh:iitso» - 
Distinction. 

Fraud Vitiating—Effect of. 

Fraudulent purchase at. 

Interest passing under. 

Irregularity in-Waiyfrof. 

Mortgaged property-revenue sale or. 

PURCHASER AT. 

Trusts antecedent on property sold at. 
Validity of. 

Zdiindary—Revenue Sait or. 

Annulment of. 

Compensation to porch aser on. 

'Imfrawmtntt pfrmai.nl ,-/,-,7<-./ if hm-M/twafi 


(*. 

I# Annulling the sale of a lahok for arrrais of revenue 
'Eeir Lonbbips allowed to the panhaer aUjuMand 
'ttsonabk allowance fur permanent improvement* made 
4 him on the property purchased (99). {Mr. Jmin 
t'lhiu.) Maharajah MtniRjFiT sinoh Bamadoor. 
* of Ranee JaSwakt Singh. 

(1842) 3 MI. A. 42 6W R15P. C- 
lSutb 114-1 Sar. 235 

7 - PapntHt if GaNoiminl tf—M/r n 

H»/tf 1821-5.4(2). 

I> a case in which their l or.M>.p< affirmed the 
mfn ' of i revenue sale by the Mofafti awl Snider Commit- 
constituted under Regulation I of 1*21. the sale 
wing taken place by the direction of th Government. and 
(here being no fraud on the part of the puevAmer. Iheir 
U».'dshit». under cl. 2 of S. 4 of KefoJarion I of 1821. 
awarded the purchaser compensation to I* pail b 'he 
tomnment (132 3 ). (Vn, Ck*<u,IU KmgH Bnrt.) 

maharajah Ishuree Pershad nmrain Singh r. 
Uu - Chutterput Singh. (1842) 3 MIA. 100- 
6 W.B. 27 P C -1 Suth. 129* 1 Sar 245 

COSTS OF PROCEEDINGS FOR. 

PiuKaur ml hail/ far. 

Ia »ttit to annul the sale of a tak»«k for arrears of 
^jnae the courts below, by their decree. anoulW the 
P “ d Reeled all the costs (of the p*‘fikt«r and of the 
S'™*"0 lo be paid by the naicfaMt. The Privy 
while affirming the decree below, a* r«*.nhthf 
{“*•« of the M fc, .exerted u, much of the decree 
a* condemned the purchaser in com*. and dieted 
each party shoakl l*ar his own coU* both in the 
jjn* below and in the appeal to the Privy CounnL Th ry 
7*0 because, in tbeir I-ordships 1 view, the panharev 
wholly free from blame; because he purchased the 

re£u ? ? * BC,ion - * hich ,0 * ***" a 7° • “ 
held under the sanction of the proper author.!**. 

tJ* 1 } !** poKtase-raoney into the treasury, and. after 
** possession of the estate; and the aU« 
F'^Me ocoey w u apjwopriated by the propriety (« 9). 

*44 
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REVENUE SALE-(£*,/«/.) 

Annulntnt of-(fW.) 

I costs or Pnom DINGS FOR -fC«W.) 

( Vr. Jntfut Eribm). MAHARAJAH MllTERJEET SlNC 
BAHADOOR r. THE HEIRS OF RaNLE JA-SU ANT SlNGH. 

(1842) S M I A. 42=6 WR 16 P.C.= 

1 Suth 114=1 Sar. 235. 
Jurisdiction or Mofussil and Suuuek Com- 

MIsSIONERS COXST1TU1EU UNDER REGULATION I 
OF IMI .AS TO. 

- IX! ^ i m Cm mm mm i tf pmmdiKp if a hr it. 

The appeal was against a decree pronounced by (he Sud- 
der Nptsjal G*eirni'*ioa, appointed unJer Regulation I of 
IMI for the tedetl aril conquered province* under the Pre- 
ridtnc) of Bengal. By that decree, so much of the device 
0 / the Mofctwl Special Commission. constituieJ under the 
peocisiOi of the same Regulation, a. annulled a sale in 
l«2 of lands in Allahabad for arrears of Government 
revenue, and decreed the restitution thereof to the re-pon- 
dent, was affirmed; bat much of that decree as directed 
compensation o«t of the Goicrnment treasury in favour of 
the appellant, was reversed The suit to annul the sale 
was !nought only in the tear IMI. 

The Judicial Committee affirmed the decrees below, 

I except a» to compensatKui and restitution money and costs. 
The sale basing taken place liy the direction of the Govern- 
mewt. and there Iwing no fraud on the part of the purchaser 
the Judicial CeoailHr. under <1. 2 of S. 4 of Regulation I 
of 1821 . awarded the p.icha*er cwmpc-rbatkm lo be paid by 
the Government. 

The length of time that elapsed between the sak. of 
which complaint is made, and the commencement of these 
prcttedtogs. though coy properly urged as natter of grave 
consicJera.ion with reference to the judicial discretion lo be 
exercised, and the mode of exercising it, has, with pro 
ptirty. been admitted not to form an objection to the juris- 
diction, or a l«ar lo relief in swell a c-se as the present 
fill). {Viu-Chn.tlU KmtilBr*".) MAHARAJAH 
ISHUREI PsKAHAli N.ARAIN SlNCH r. I-ALL CMUTIEK 

ic 1 NV.M. (2842)3 MIA 100 6 W R. 27 PC.• 

1 Suth. 129-1 Sar. 246- 

PRopRtnv or. 

- -A<i*uutwt in u/t if pt’/y *■ 1* tnnkl -fjng 

P*vt'im a-*/* pntfhm. 

We are not unaware >J the propriety and expediency, in 
general of giving great weight to acquiescence or delay on 
one side, and lo Ug possession on the other, or of the 
generally que*tk*aUc poky «*f discrediting or lessening (he 
pwlffie faith in transaction' hxckg the «amii«.r> <»f the Gcv- 
eminent or il» offir*r» (123). {ViuCUnttHtr Knit'll- 
flmr) Maharajah Ishi'hee pf.fshad Narain Singh 
?. LAlXCHimiKiMT Singh. (1842) 3 M I A. 100" 

6 W B 27 P.C.-l Suth. 129 1 Sar. 246. 
TtRvis or. 

- PnrMu-mtmf W mt. inl-l'unkaur'i rt[il l,< 

—ttffl! mail if tint t*l ef t^aU—Pl^riHaPl HgU to 
tt—Taking af—Xmitrlf 

In a suit to annul the sak of a ulook for arrears of 
revtnoe. the courts lelow were U opinion that the sale 
ought to be annulled, and that the proprietor ought to be 
giien po'‘«"ion of the laloolc sold. The pnptKAor had, 
however, appropriated the entire purchase money paid into 
the treasury by the patchier. On a claim by the purchaser 
for the refood of the purchase money so appropriated!^- 
the proprietor, the cemrts below, without entering into any 
investigatkn of the profiis made k the purchaser during 
hb octwpatieo of the estate, assunird that he had reim- 
lorsed himself the amount of the purchase-money and 
interest out of the profits of the e-state. By their decree 
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REVENUE SALE-**' 
Annulment of 


fl'RMS "i 




REVENUE SAIXACcntJ.) 

Date of. 


., hl^'A »h- n-fore tb*sfM :« una«c«on lop* r e 

0, i« .0 >* i-if, T*" " 7 ™- *“ 

0 i„d«im«WchlV r.«< M* -*k » 

1 ,)-,.k f-i <.b-hadwwe«u»*d bet 

,n p.,v the rww*. *- ie n : f *'' J k i! l'7T 

that it «K« P***™ .a tk kmk of the 

‘"‘/WAthertfore arffcint** **«' , in !*“ rfi . 

d,,. (hat an acmt Ml !r -aim .4 the prmapal tod 
mt«Ul d«r 10 the pu«kwr in rc-pe-« of ik P-tcha*- 
„v,ne> paid I* hi® '»««•> »*» I"*®!; a~l J- of the net 
n ofit< nude Ia- him o.t of the e-tv*-king k *vj**-. 
.ml that upon pavtuenl to him by 'I* pop;*.* of what 
rv.-i (if anvthinj;' might W* *?!*?* * V7 
. w h .mount. p>-"t.«t 'Ik- tak-d. -S.-U brMmcd 
th* proprietor (989). (.1 fr. JiHitt EnH*t.) M.UU- 
KMAHMinTKim s.Nf.H ******* 

k »ksf Iasav.avt Sisr.li. 1 1812) 3 M I A. 4E* 

6W.R 15(PC )-l Suth .114-1 Sir 235. 


Benami purchase at- Plea of 

_Maintainalrility. Stt SaLK OF I and FOR RE 

"“‘“'“‘""'wallim® 

Collector -Sale by. of whole talook in one lot— 
Sanction of Board of Revenue condition precedent to. 

||...... .< I.H /1 of »'l Ur 


-Date of actual Mle— Day after that on which default 

Id payment of revenue occurred. Stt BENGAL ACTS— 

Land Revenue Sales act of 1859, s. 28 and 
SCH.A. (1904)311. A-176 = 32 0.27(39). 

-Meaning of—Date <1 actual sale—Date to which its 

j operation i> carried back by relation—Test. Sit BENGAL 
ACTS—I AND REVENUE SALES ACT of 1839, S. 28 AND 
SCH.A. (1904) 311. A. 176=32 0.27(39). 

Debts of Government-Sale for general. 

— ■ Pnukiun at—Rifkts cl—Ditlintlit". 

It b Mid that when property is sold by the Government 
foe general debt?, and not for arrears of revenue, they sell 
only the interest of the debtor, and do not guarantee the 
title. Thb may he very true, and it is an important dis¬ 
tinction brtwem the two classes of sales (2%). [Mr. 
r.mkrltm l#fk.) DOUGUSr. COLLECTOR OF BENARB. 
(1852) 5 M I. A.271-18utb. 231=1 Bar. 434. 

- Sir */*.• Revenue sale-Execution sale. 

(1867)11 M.I.A. 433(436). 
Estate not in anear-Bale of. 

-InvaSdity of. Sn BENGAL ACTS—I.AND REVE¬ 
NUE Sales act of 1859—S. 3, estate not in 
aRRLAR. ((1898) 251. A. 151 (158 9)-25C. 833(842) 
A (1912) 391. A. 177 (180)-39 0.981 (99S-3X 

Execution sale-Purchasera at—Rights of— 

Distinction. 


_ jhiinf *f—Prm *• •*** **•!""— 

n, H(J l wl «w. 

The widow of J sued the (I .moment of Bengal awl the 
appellant, for the purpere of annulling the sale of a labok. 
focmetly the property of the wwW. bt «bch had been 
sciierl for stream .4 revenue by the ollicrm of the Gfftf* 
men', aril* them -W to the appellant foe the *wu4 
1 , 10.000 'icca rupee*. 

The *ak wa» held on the 22nrl of June. 1315. and. at 
that time, the law stood thu‘:-The dhcnlionaiy power of 
deciding whether the *Me of a defaulter’s land*, 
or any or what portion of them. «ho-|d be xtwally sold 
to pay the aneais of revenue. which was originally 
vested in the Governor General in Council, was trans¬ 
ferred to the Board of Revenue and Conunkioaen. 


subject nevertheless to the control of the Governor- 
General in Council, whenever he thought fit to interpose in 
his executive capacity. But in order to assist the Board in 
this decision, and to prevent delay, it was the doty of the 
Collector, whenever any revenue fell in anear. to report tb* 
amount of it to the Board of Revenue, or Board of Cor*. 
niNoner'. and. either before or after advertising a sale, 
to send a statement of the particular land of the de¬ 
faulter which he proposed should be sold to payoff the 
arrears, but the Collector wa> in no case to proceed to an 
actual ‘ak without the express sanction of the Board 

HtU. on the construction of the Regulations in force at 
the time, that the sale by a Colkctor of a whole takwk in 
one lot for arrears of revenue, which might have been paid 
off by the proceed' of some definite pxtioo of the talook 
without specific authority previously conferred by the Board 
of Revenue was an act unauthori*ed i»y the general rule? 
and principles of the Regulations (95 7). 

HtU fwHtr, on the evidence in the case, that the sale 
by the Collector of the whole talook inene lot was not 
authored by anv specific authoritr previously conferred 
by the Board of Revenue (97). [Mr. ]utii« Enkim.\ 
Maharajah MitterjfetSingh Bahaooor r. Heirs 
OF R.ANF.E JASWANT SlKCH. (1842) 3 M-1- A. 42 = 

6 W. R 15 (P. C.)=l Soth 114=1 Sar. 235. 


- G**rnmt*t-S*il kj—Exilhlifn ull in. 

The appellant is the representative of A who purchased 
the xemindary in which the Dnds in question are situate at 
an execution sale. The execution, though at the suit of 
Government, was use in a mere civil suit for moneys, and, 
atcordingly-. the purchaser acquired none of the extraordi¬ 
nary rights of a purchaser at a sale for arrears of Govern¬ 
ment revenue. He took merely the right, title, and interest 
of (be jidgment-debtor, and. therefore, subject to whatever 
subsisting interests in the lands had been effectually granted 
or created by any former zemindar (455). [Sir Ruhri 
Kimi.rd.r.) RaBOO DHUNPUT SINGH V. G00M* 
SINGH. (1867) 11 M. I. A. 433 = 9 W. B (P.O )S^ 
2 Both. 92=2S»r. 309. 

-Revenue payment-Default in-Executicm sak ato 

and before revenue sak—Right? in case of. Stt REVENUE 

-Payment of~default in. 

(1904 ) 311. A. 176 = 32 0.27(38)- 

Fraud Tltiating—Effect of. 

-Sak reduced to a private sale. ^E OF LAN J 

for Rev enue arrears act I of 1845-Revenvs 
Sai.e— Fraudulent purchase at. , 

(1866) 10 M I. A. 540 (555-6,669.) 

Fraudulent purchase at 

-Effect of. on purchaser’s rights. Stt FRAUD- 

PU1UC S.alf. (1866) 10 M. I. A- 540 (656-7J- 

Interest passing under. 

-Defaulting owner-interest of. or of Crown 

to payment of Government assessment. BENGAL^ 
-LAND REVENUE SALES ACT XI OF l8^*U 

under—Interest p.assing under. t 

(1914) 27 M. LJ.366^ 
(1927) 541 A. 218(223)=64C.6» 
Irregularity in-Walver of, 

-Appreciation of surplus purchase-money ^ 

prietor if amounts to. Stt BENGAL RECUUn^ 
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REVENUE SALE—(£W,/.) 

Mortgaged Property-Revenue tale of 

-Decree on mortgagc-Safe in execution of-p*irha<e 

by mortgagee at, prior to revenue fading intu anrar-Right, 
of revenue sak purchaser and of mortgager ex* mi.« pur- 
chaser in case of— latter if Canute Dmrtgagr a. a «hk4d 
against former. S« BENGAL ACjS-LaND KlYIXIE 
Sales ACT OF 1830. s. 54 -Mortgaged wormy. 

(1912) 391. A. 228 40C 89 
—Invalid sale—Printed'of. inhanUof Cos<rnmra» 
-Application of. towards mortgage deU-M.atgaga-** 
right of—Purchaser at revenue saltr-Mrwtg.tfe’. right, as 
against. Stt Mortgage—Mortcagfd rirormY- 
Revenue sale of—Invalid sale 

(1852)5 M. I A 271(297) 

-Purchaser real of equity of letfempri m-Pr-md of— 

Sale brought about by—Sub-cxpieri mortgagees rigK to 
attack-Omissfen to rlo so in prior mortgagee’, v it lo rr 
cover hi' amount from surplus revenue sak proceed*— 
Effect. Srt MORTCAGE-rRIOR AND SURSFit'INT 
MORTGAGES - SlIBSFOI'FNT MORTG AGEE - RJVKNII 
Sale, Etc. (1917) 34 M L J 361 (366? 

“ —Usufructuary mortgagee-Purcha-* by- Erfest of- 
Sale brought about by hi. fraud. S// MORTGAGE—USU¬ 
FRUCTUARY MORTCACE-MORTGAGFE I NWR-IX'R 
CHASE BY-REVENUE SALE. ETC. 

(I 8661 IO M I. A.SIO. 
Purchaser at. 

~-An*ulm,«t »1 d/pouU»l /<•»«/,/-*;<*/ e/'-Ja/, ( 
Mir Rtgulatien XI e( 1*22. 

sales oo which the re*pom.W power to enhance 
took place under Hencrl Regulation XI of|S2?; 
^ the rights of the purchaser* through whom the re*pn 
**'* claim were defined by the 30th and three following 
of that Regulation. Tfcw enactments mere repeal 
«by the 1st section of Act No XlfoflWI ;andaDtl* 
Pwukw of that Act. with rhe .xrentkn of ih- f.t and 
2. *«•<»». »»re again repealed by Act No. I of 1845 
, ,c f - u modified by some sukequent Act., is the easing 
Neither of the two last "*ention«l Acts contain 
toFMVingof rights acquired underrhe Art. which it re 
P°*W i and though each gave to purchaser* at sales tor 
mears of Government revenue powers equal to or ever 
r'S'l , t,ww by the repealed Acts, it expressly 
jmited these powers to purchasers at future safes. //. “sales 
r" ,h| ‘ Act." The responrlents. therefore, cannot inv.ke 
JJwtion XI of 1822. as the foundation of their alfepel 
„* hu> became that has been absolutely repealed : and they 
call in aid the subsequent Acts, because they hare 
n “ P°«« to purchasers at sales whkh look place I* 
RA.afc^^ &r/nmt, W CtMf) 
w,l.H t’UTTOSURRGjj GHCSiI. f. MOHESH <HUNDEK 
Mlm *- (1868) 12 MI A. 263 11 W . B (PC) 10 

2 B. L. B. P. C. 23=2 Sutb 180 -2 Sar 420 , 
“■Rights of. Set Revenue—Nature of. 

(1893) 201. A. 160(163) 21C. 142 

^Rights of-Payment of revenue-1 tefault in-Exesu- 
Rnma Re,tnue ule wb «« n «>‘ to—Purchaser at. See 
s’ENUE—P ayment of-Default in. 

(1904) 31 1 A. 176 32 C. 27 (38) 

Tnuti antecedent on property sold at 

b» ,nut1 have - in «Gain axes, been impre-ed 

1'Z £*«• of Court, of Justice, including this Tribm- 

UwTfSc i e8 ’^ 0irtd evm aoA « »»*« '** Kew "* 

iwj'r 6 );, {Sir Rc&trt PkiUim/rr.) JUe-GlT MOHINI 
C,L51 USSUMaT Sookhefmgnfy POSSFF. 

C UWl) 14 M. I. A. 289 -10 B. L- B 19 (P. C-'“ 
17 W. B. (p.o.) 41 «= 2 8uth 612 c 3 Sar. 23 


BEVENUE SALE-(f^.) 


Validity of. 


, — 1?' * ,M 41A 7 sf-Xt. /ui,,. 

.. "* ,nr,l0ra,f of ff'tant occurrence; 


... ; .. ■oAirrence: 

anything *b, lr impa.-v the security of pui.hasorx ,hn* 

It is irereforr <4 the utmost imponaace in the inteu-t of the 
r.Tewrpvy.ngpr^M.of ImHa that -B quest m* that 
a ' ,hr e “ f ? »*' -f revenue 

RtlAII G"R!\|v I if kov r. Kam/anam missfr 

(1893 i 201 A. 165-21C 70 '83)^6 Sar. 356 

•<**** ^ etmtoi* 
f h I «< ■//—//,• tf—e 'rmBl *UtMt j Wc /,• ft *,J 
tMtrf-Hrt-.Uf 4 Hlf./ faerjMt/fj tjMtm 

TFe appeU awe M ,i a -nit I. Ought fa, tfa purjxee of 
ABU-Urngtbc ale by the C nlkviur in one M of a whole 
. tot ***» »f tevnr, whkh might have ken paid 
Oflliy thepmwkofw*, definite poftkm of the talock. 
vT* IO ,hc in tbf «inw the dice- 

tor had no authority to b<*l >ie h a ale except by a specific 
auth-H, pwvioud, enfaMi If the Hoard „f Revenue. No 
such authority had ken CurferiH If the Hoard, and the 
qaC'Icon «a. what effot ought to \r given lo(k sul^ueni 
»smfi matiun (4 the ale Iry the Hard. 

IU4 th-t the safe whit h wa> illegal anil void uhen ri Was 
heVJ was me renrknd valid \tf llr unauihori*.! confirmation 
4 it by the ItoarJ of R rtM ,«, «ktq*cnily (97). 

In ssmorkrin- the effevt of the Milhequent confirmation 
I.f the air fa the Hard, it must I* remembered that the 
Bard had not thevupreoK Imt oaf a .Vk-gatcd authority, 
and that lj the terms in whkh that authority was conferr¬ 
ed they weir expressly requiml to exercise their discretion 
before the safe tool place, and that there is no power con- 
fernd oa them lo adopt and confirm an unauthorised sale 
by the «4Mor (97) (Aft. Judut F.nH*t.) MAHARAJAH 
MtnCRjm SINGH BVHADOOK l. THE UtlKS OF 

K.WEEJA.WAXTSINGH. '1842)3M I A.42- 
6W B 15 P C)-1 Suth 114* 1 Sar. 235. 
Zenlndary-Bevenuc sale of. 

-Stt ZiMiNDARY—R evenue sau of. 

BIPARIAN OWNERS. 

(St,*/» River and Water course.) 

Lower owner 

-CW rmMWMttirmgi 4„ kf 

*f Uni «w. Aj -/kwaw <*nuJ bt~~ 

LM'lft 

A rai-t-1 road or "Und" traveled drprevsed ground, 
krough whkh Bowed a canal, pmprrly prov ided with a gap 
» *1*' for the fl-w and a bridge ovtr the canal. The 
owner of land fewer down the ratal earned this gap or "eye" 
to ba fiSdl op. thus bfeciing up the C tmne of the water in 
the canal at that *pnt. whkh water overlfewcd ami flood¬ 
ed land higher up the canal cour-e anil damaged the crops 
(here. 

//c/y that the fewer owner was liaUe to compensate the 
higher owner for damage caused to Ids <rops by such inun- 


It is immaterial in smh ca*es fo enquire how or by whom 
the waterway thus btockcd up was originally forimd or liuilt 
or wherner it was a natural or an artificial watercourse. 
(ZW Mhnum.) SlAUNC Uva r. M.AUNG KVI N’VO 
(1925) 62 I. A. 385 = 3 R 494 - 42 C. L J. 166 - 
27 Bco. L B 1427 - 9 L B P. C. 209* 
(1925) M. W. N. 894 --S0C.WN. 218- 
A- L B 1925 P.C. 236 901 C. 198 = 49 M. L. J. 282. 

- h’mnrtl xHertmne-Dherting * dtffin e c f- 

Flm/inf tf uffrr ttn/Pi UnJ- tr—Dnm,i[/ saiuti bv— 
UMity ftr. ^ 
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RIPARIAN OWNEBS-{C^y.) 

Lower owner— (CmU.) 

v,M<-mlant whoifimbor stops the flow of 4 natural 
«^ne and there* flood' U*»«*<* a npaiMoer 


RIPARIAN OWNERS- (Otf.) 

River channel-Change In. 

-Riparian owners— Rights of—Effect 00 . Set BF.N- 

CAL REGULATIONS—ALLUVION AND DlLUVION REGU- 


““SSTiSSeSbr the uroog nocSUtandin. UTION XI OF 1*25.S. 4 (1) AND(5). 

” (£W ! (1900) 27 L A. 81=27 C. 768 

Mai’NC Bva MAfSf. Kvi Nvo. ^925) 521 ^A. 385 - upper ani lmr owners-Stream flowing 


-» R 191- 12 C L-j. 156 ‘87 Bob. L R-1427 
0LR P C.209 (1925)M.W.N.8M= 
30C.W.N. 218 A I R 1929 P. C. 236 = 
901 C 198-49M L /.28‘2- 


Upper and lower owners-Stream flowing 
through estates 


Natural Stream-Artificial wateicourse- 
Water flowing through 


- Implicit rtgkti in. 

In the absence of a light acquired by contract with the 
tower heritors, or by prescriptive use. an upper riparian 
proprietor has no right to dam back a river running throagh 
| hi' bnd and to impound as much of its water as be may 
find convenient for the porposes of irrigation, leaving only 

. ■ •(...> . 1 . .. .1 .. ...... t.l_IB. 


- Pi At Ij uu ,'f—Ihm 1 ixJ n/i'-;/ */—Ditiiittit*. , ... . ... . . --.-.. —. -o —v 

The right to the water of a river (lowing in a natural the surplus, if any. for tire use of proprietors below His 
channel throueh a nun - Und. and the fight to «■*"' ^ common law right is to take and use for the purpose of »rn- 
iae to it through an artihrialwatercnafse c-i'trected on gation so much only of the water of the stream as can be 
hifn.iRhUaurS laud.,to not rot 00 the same piM*. In ab*,*t*d without materially d.mm.shmg the quantity 
. H coin ripria * wbah i' altowtd to descend for the use of npanaa propne- 

frma (,uu, entitled to the untopttkil flow of the water in tors betou. and without impairing its quality. What quantity 
- and r» ib rea*xval4e enyaynwnt as it of water can I* abstracted and consumed without mfriwfjo* 

■ • * a . i I ..... .1.4 , ..tl.l .11 uUM Ko * MArtlM M 


its natml coar*. fu to*™*** ~ u. 

bums through hi' Lnd. ; 10 ft ,h * rt * n,ij| ; ord «; ,w ' muy 1“ aU cases be a question of 

Ship of it. In the Liter, any light to the flow of the water circumstance. depending mainly upon the *!«*»*« 
must re-t on -omc gran* or arrangement. other p«*d* 1 or stream and the piopoiti^hich the .iter abstracted 


SXStt lands from which | bears ,0 ib entire '*•*(« 9). 


ihc water artificially biootM. or on some oeher legal The leg-l right of the tower riparian owners is lohave 
origin (18). (Sir F. Smtlk.) R.vMISHIK '.the water of the stream transmitted to them con- 

,,P K -- tiouocslj and without interrupttoo. and without any sub- 

I n.-tui . 1 :^:.^:*. iu:. wUkt Uicev nnlv suhiKl 


nimn v.’*’/* v Mr ~ 

I'FKSHM) NARAIN SlNGH K(X)Sj KF.HARI PaTTUK. 
(1878)61 A 33^4C.633(637) -3 Sar 856 


Rights of. 

_ Im/ricj. hJ>‘ 

The iaw of alluvion in AmmLa *etms to U k*i favour- 
able to riparian proprietor, than that of India « of Eng- 
land (431) NOGt.SIri K Oil NDtR <*HUSI». MAHOMED 

Sor. (1872) 10 B L R 406 18 WR 113- 
^ 3 Sar 151-2 Suth 640. 

- DhrMun-CiHtm tl-Wkdiu 

The custom of dh.v-dhura i> a '<:pj»-ed right of a ripari¬ 
an owner to follow the reading b.nk of the river and to 
claim all land l«*ttn the oil and new shoit. (Sir EJu*,I 
Frr.) UlUTNAKAlN SlSGH r. Gni.ABCH AND SaHU. 

(1899)261. A. 236 (239 - 27 C. 221 (226J-7 Sar 628 
River. 


-Boundary of-Sud.kn ch.rge of-Effect-Benjjal 

Regulation XI of |825. S.V ALLUVION AND DlLUVION 
—ACCREIION—(•R 'Dl'.VL ACCRETION-RIPARIAN pro- 

PRinOKS (1879) 61. A. 211. 


"•‘••vwv iiiwvi• u^rviii / 

stantial diminution in volume, their right being only:wbject 
to the qualification that an upper proprietor may. for |«r- 
p^es which the law regards as legitimate, withdraw from 
the stream as it pass© along his lands so much of its dream 
as will not materially affect its downward flow, or impair 
,ki. of it (72). (/W H'stm.) DEBI PlkSHAD 
Singh :-. JOVNATH SlNGH. (1897' 241. A. 60- 
MCtSi (874.877) 1 C W.N 401-78U.WI- 


Water-Right to flow of-Obstmctlon by 
Betghbonrlng proprietor—Salt In respect or. 


- MitKlaiiuMilr—CenJilim. , 

The plaintiff and the defendant were proprietors ol uoo 
and gardens on opposite side of a khal in 'h'Ch the ' 
in the River Hooghly flowed and re-flowed, and by 
the surface water of certain lands was carried in a direcnou 
from the east to the west in the Hooghly. ibepWjW 
the proprietor on the north side, and the 
moulh ol Ibf iU. 

creek daily subj«« to the flow of the rarer. For £ f"* 
tion of banks on each side of the khal. walls had been 
ed, one at each side of the khal. Upon the wall on » 


-Channel of-Cbanse in-FJfCt of. on rights of ri -1 ed. one at eaensme ouneanai. v r "T lfr0 h 

parian owners—Reg dation XI <>( 1*25. S. 4(1) and (5)- ride becoming dilapidated. 

1 )i,tincti-n. Set BEN«; AL RKGUL \TtoNS - ALLUVION | one. whereby the chrectwo of the wall A r.L. 


Of it was built further in towards the defendant s Und tw¬ 
it had been before, and another small portion ^ 
little further out. making what might be called«» «* SOB ‘ 
an encroachment. . u 

The plaintiff, alleging that he was entitled to * 
on which the defendant had Inih has wall, sued for 
skui thereof by demofishing the wall. The pl«" 

•By the said act of the defendant, injury bann* 


AND DlLUVION k»;n AIION (XI OF 18251 S. 4 (I) 

AND(5). (1900) 27L A. 81 = 27 0 768 

-Land once alluvial lying hetwern two iKanches of a. 

or between two rive©—Shifting of volume of water- 
Change of owner-hip and right to po*e«ion of intermediate 
tract of land—Riparian proprietor cm side of channel for 

time l*ing fordable-Right of-Cu'tom of-Proof-Onj', lbe SJ , a act w lt * oerenoaw. u. r ., - 

-Quantum. AVc RIVER—LANPtWEAU.UVIALETC. ^ tQlbf reUining of my garden,and i***^ 

(1872) Sip. I A 34 36) ^ amei |0 thf pjsage of 

-Navigable river-Land washed away and re-formed Kff ,.house through the said khal. and a PP rthen9 ^, HT * 

in bed of a—Ownership of. Set RIVER--NAVIGABLE created as to the screw-bouse falling down eventu j. 
RIVER—Land washed away. ETC. . cause of action has arisen.” . mA iu lh* 

(1868) 12 M. L A. 136 (140-1). It was ^t famd-indeed the evidence 

-Public navigable river-Accretion on either side of- other di'cctton-that the defandant, ^ ^ ^ 

Ownership of—Right to. RlVER-PUBUC Navig- had sensrbly altered the flow of «at<r^ A rf , h 
ABLE river-bed aSD BANKS OF. found was that the defendant encroached on toe -am 


1 . 
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RIPARIAN OWNERS-^ W4.) 

W»t«r—Right to flow of—Obstruction by neigh 
bouring proprietor-Suit in respect 
khal. which was the soil of the Government. *itk«t can' 
ing any sensible injury to the plaintiff. 

Ndi, that|he High Court,erred<n orderingIk-ron-rcal 
of a portion of the defendant* Ichal. 

The case of Bithll v. M,rri,{\. R. III. I. S. P . 47) 
does not govern the present case, l*vau.e 

(1) the present plaintiff dot* nut Mate hi' c.»u-e uf act no 
in the manner in which it was stated in BitiM *. M+rif. 

The plaintiff does not slate that, k as a riparian pro¬ 
prietor. was entitled to the flow of the water a* it had been 
accustomed to flow, and that that flow wa. 'eri.«..|y and 
«Mibly directed so as to be an injury to hi' tight'. k: hr 
pats his case on the ground that he is the owner •>( the *j| 
aiwhicb the wall was built, as bwie which i> found against 

(2) the present plaintiff ha% neither claimed r .oi proved 
such an easement as that which has been described in the 
atttf Jfelrff v. i/trrii, and »hkh there interfered 
with; nor was any issue raised a. to tub a right of eau 

(3) the plaintiff has not all the right* of a riprrion pro¬ 
prietor, or he would have been entitled to the heel of ik 
HltUl ai mtdium flam. 

The Government being in poue»ic* <4 the hhal. thev 
**y be able to do what they like with it; and pl-i««i« 
«culd have no right to complain a. again -1 them of any i 
interference with tire flow He could therefore hace no 
nght against a riparian proprietor wi the ocher side. 

W) Lastly, the defendant, by what he has done. ha. 
{MOW III words of Lord Bbckbur.., W4y Jura! 
•b* flow of water. 

Without establishing this, the plaintiff ha* failed to 
•ho* any such injury to hh right as would 'uppmt ai 
(*> Btifrl r. CMur.) KAII KlSHlN TAGORE 

* **AL MULUCK. (1879) 61. A 190 (196 6) • 

® C. L. R. 97’-•3 Both. 666 °4 Sar. 61 Bald 286 
p~-The effect of the eve of Buitfi ». V«»i (I K.l If 
U *• P- «) may be stated thus: A riparian preprietoc 
°"one side of a stream complained -4 the riparian pro 
P»>«or on the other side, who had built inlolbc -V.« -4 
^“ream beyond a line which had been agreed .pn. It 
J«n <he parties, and had thereby oklrwcted and changed 
'« How of the water »that the plaintiffs right to have the 

«er flow m its accustomed manner injure* It *j« 
that such ao obstruction was such an iojiry to ik 
Plaintiff s rights as enabled him to support tk actwi with 
«> p roo f of actual damage immediate or even probable 
“ illustrated by the remark of ik 
^Chancellor: “ It *ked in argument whetkr a 
j^pnetor on the banks of a rim might not kihl a l«ut 
Undoulxedly this would be a fair u<-ol 
u S 1 Pf " ided Aid not thereby oklmt tk ticer 
3L; but if tk erect ion produced this effct. 

J“J wer ^ that. essential as it might be to tk full 

S"fS)° ,h ' °* ,he ,im - il "* U * , " k 

™ “plained by Ixxd BUkk.n in this 
^defender had without any right t«h .n 
Ef™ on hi* side of tk rise, which necessarily 
more water to Sow on tk plaintiff, side. and tbough 
- rM "f wc ' un »" was small, it wa. vnh asiu a Mnal 

to make a Kttible iterate in the few. Tktwa, 

P'cprioary right of Ik p-r-rft. but k 
S Ml5f >' F«n< danagr." (fWx) (&> 

SuMr Ka1j N is hen Tagore ?. Jouoo ui 

UUj<X (1979) 61. A. 190 = 5 C-1» B- 97= 
4Bir.ei-3Bath.686-BflId.288. 


RIPARIAN OWNERS- (CmdJ.) 

Water course 

--I'/rkW W aMaial av/.r s-r-A7*«/r , n _ 

/Wr»fMr. 

In tk ca>e i.f a nalur.il waters out *c- Ik 'u<u*»iic 
riparian owner. an rach mtith.l M I hr unimpeded flow of 
tk water in it. natural mmst. and to it' reasonable enj-y- 
a' ii ptsscs thi.-gh his tad a* a natural incident of 
Ik ouaerMrip c4 hi' land. In tk case of an artificial 
water-<«(*-. howcsei. any right «.f tk owners to tk flow 
of the water mu.t iest upon pre<ription or grant from or 
contract with the owner »f the land front which the water 
, is artikially InNgiit. UsrJ Ath***.) MaUNC Hv.\r. 
VlAl'NC KYI Xiu (1925) 52 1 A 385 (391 6)« 
3B 194 -12C L J 156 27 Bon L R 1427 
(1925, M W N 894 = 9 L R P C. 209- 
30 C. W N 218 AIR 1925 P. C. 236- 
90I.C. 198-49 M. L.J 282. 

-/»-• /-or Burma—L e:.* in. if umt at in 

F.n/Uai. 

Ue law in lower Burma a, to tk flow of. and flooding 
i). fie*h water live.'and water Courses or timpasscs on 
tk bed or sol of srch iic«», t' the Mime as in England 

\M AthaM.) MAI NC. IIY.I i. MUNC Kyi Nvo. 

(1925)521. A 385 (386)-3 R 494- 
42 C L J 156 27 Bom L R 1427- 
9L R P C 209-119251H W N 891- 
30 CW N. 218 AIR 1925 P C 236- 
901 C 198- 49 M L. J. 282. 

RIPARIAN PROPRIETORSHIP. 

- /wui-Oma> *(fr*{. 

Tk.'ppeJUni wastk owner of a large cMatc in Ziilali 
Sarwn. which canprkd tk Doomset estate. Tk ie»< 
poodentc were i^en-indats in Tirbod. whkh comjiriscd tk 
Sohagpore e*tate. Tire two /duhs were divided by the 
rice* (funiock. which at that part of it' <our*c had a nor¬ 
thern and a scutbern channel In 17*40-1, when (betwo 
eMate* were permanently *<1tled. tk Gunduck ran in 
tk northern channel; which at that time was the 
boundary of ik two ZtBahs, and ak> of tk two estates. 
Tiihont and. Nohagpore lying «n the norlkm. Sana 
and iVwa^ee on tk southern lank of tk stream. 

In 11*37, tk rice*, whetkr by gradual wession or 
'•widen shiflm- n not my clear, had got into Ik 
catkin channel. and a quantity of ckr land to tk north 
of that channel was then rcwnicd l* Government and 
settled with the Zemindar. .4 SobagfMC. In 1*46 it w» 
again settled with tk same Zemindars, who remained in 
po.^"im until 1*4*. wkn Ik rim. having relumed to 
it* nutbem chaone 1 . thedrara land wa* claimed by p*o- 
prktors r« tk yjutkrn «» Sarun shir .4 Ik rive*. The 
cowjuencc wa- an Act IV of 1*40 xnt. which wa.. decid¬ 
ed in favour of tk Zemindar, of Sohagporc. In 1856. 
cm tk eipry of tk laM temporary settk-mrnt, tk question 
arose with whom tk Government should engage for tk 
revenue, and it wa. finally decided by tk Board of Revenue 
that a Htllemcnt skmhl U made with tk Zemindars of 
IKsAmer; wkiaccordingly obtained powmkft. Tk Boards 
iW< inco pcwmW up.m two principlw. :t:.. tU an usage 
c-aiMed that tk main c tunnel <4 tk (iuiuluck should l« 
tk londary <4 tk Zemindars, ami *hat. therefore, tk 
interest of tk Zemindar, of Snhagpuie had been of a limit¬ 
ed. tttnpwary. and tondirioul duracter. ‘ikrcu|XKi the 
Zemindar. <4 So 1 -Rmc uistitutnl tk 'wit out of which the 
appeal aicr< to impeach that scttlem.nt and to recover 
povcnm. Tk High Com I found that the land in d»- 
pule was identical with that formerly settled with tk mahks 
of Sohagpore who (it was assumed) have a permanent pro¬ 
prietary interest therein. 
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RIPARIAN PROPRIETORSHIP—(tWi.) 

ili.ii iU- proper i"ue« to be tried in the were 
(|J whethei the bud had Uen -rfiM in 18J7 with the 
iiulik* of S4w-pme a> pr< p»icM' of afluviua which tad 
gradually accreted to tl*ir t'tate; or upcn what other 
ground' such settlement was made.-tk -«»' of proving 
gradual accretion being on plaintiff': and (2) whether there 
vva> at the permanent retllemevl. and had Utn'iore.a 
dear and definite usige Mich »s cuppwed by the Board of 
Revenue.—the burden of pioving the a»rnative of that 
being on the defendant- MAHARAJAH IUJIXDUB PAR- 
TAB SaHIK •. LlMJEE SAHOO. (1873) 2 Suth 910 = 

20 W R. 427. 

RIGHT. 

- (See all* I.ECAI RICHl.) 

-Exercise of—Damage cawed by— Liability for— 

Locusts—Driving away of. to avoid damage to one'* u*n 
land—Damage to ncljritti* land l<y tea** of-LaaUbtj 
fot.Av DAMA0»S-I.«n t'is. (1911)21 ML J. 674. 

-txeicire of—Injury caured by—lUnugev for— 

Liability Im—HiUkr v. Principle of. Set 

DAMAGES— RIGHT. (1874) 11. A 364 (384 5) 

-Presumption of, from conduct—Propriety—Facts 

disproving right-Effect. A* PklSUMPllON-klCHTS. 

(1865) 10M LA 429(433). 

- Infriugemeul tf—AeUan far—A’igkl ef-bama/e— 

.Veeenify. 

There may be. where a right is interfered with. injuria 
uh, damn* sulbcient to found an actioo ; but no action can 
lie maintained where there i» neither damnum n.-t in/ana 

(l')5 b) (Sir A \'\fl P. Crtlur). KaLI KlSHtN T.VCOR1 r. I 
lADOO L\L MULLICK. (1879) 61 A. 190 - 

5C.LR.97-4 Sar. 61-3Suth 656-Bald. 286 

- Umt nu.d 

reeagnition rf—Refiual •f—Greund.-Otsalcuenee and 
demetnde if. 

Where tights can once be shown to have been cslabKs- 
hed and continue to be voted in living persons obsolescence 
and desuetude ate popular expression' rather than sedid 
legal grounds for refusing a continuing recognition to the 
right as originally established. (Lard Sumner.) NvRAYAN 

Singh . nirahjan ciiakravarii. 

(1923)51 L A. 37 (70) -3 Pat 183 ■ 
A LB.(1924)P. C. 5-28C W. N. 351 = 
34 M. L. T 27*5 Pat LT. 171 = 79 l C 825 

- OMigativn eerreifvudmg — A’lgkl totimt—Claim 

la—Ma'nHaiMkhlj—Village tank—Repair *f, at their 
mt-Kigkttmt vtl/ag,ri t, rfttl. t* mi/ma tf 
Abn—Claim t,>—Maintainability. 

The plaintiffs and defetsdants were all inhatttants of a 
village, and the subject of the di'pute was a tank belonging 
to that village-. The plaint iris claimed in their plaint to be 
hereditary hukdars. that is rightful owners, of the tank, 
and they prayed for a declaration that they had the sole 
right to repair it at their own exclusive cost. It w*c either 
admitted or found that the tank was the common property 
of the village, and that the villagers at large had full right 
In the enjoy ment of it; Iwt the plaintiffs contended that the 
function of 'leaning, repairing, and generally managing and 
protecting the tank was an hereditary possesson of their 
family, which they had a right to retain so long as they 
bore the cost of it. 

Held. that such a right as that could nut I* claimed 
without a corresponding obligation (52). 

The plaintiff'^ counsel are unaNe to shew in what way 
any oMigation is impend on their family. There boo en¬ 
dowment to support the tank, and do right of taking tolls 
or fees. It b confessedly at the option of the plaintiff's 
family whether they will execute the repairs or not. In their 


RIGHT—(GW.) 

Lordships' opinion, it is equally at the option of the otbn 
Villagers to permit the repair to be executed by the plaintilh 
or to insist upon the work being done at the common cost. 
(52). (Lord //Menu.) SlV’ARAMAN CHLTTI V. MJTH1A 
(Him. (1888) 161. A. 48=12 M. 241 = 

5 Sar. 331. 

-Snbstntive light—Statute dealing with. Set 

Statute—Right substantivf dealt with by. 

(1927) 54 I. A. 421(426). 

-Suit—Right of. See SUIT-RIGHT OK. 

-Wrong and violence—Claim originating in—Legali¬ 
sation of. by kmg enjoyment. See TODAGARAS HUKS- 
ORIGIN IN WRONG AND VIOLENCE. 

(1869) 8 M. I. A. 1(39-40). 

RIVER 

(See alia RIPARIAN OWNER AND WATERCOURSE). 

Bed of-Ownership of. 

BOUNDARY OF. 

Channel of-Chance in-Riparian owners- 

RlGHIiOI. 

DIVERSION FOR IRRIGATION PURPOSE* OF WATER 
OF. BY WITTING UP PERMANENT MASONRY STRUC¬ 
TURES- 

English and Indian rivers. 

Government river-Canal constructed bv 
PRIVAT l PERSONS ON GOVERNMENT LAND-IRRI¬ 
GATION OF. BV WATER FROM GOVERNMENT 
RIVER. 

HIGH WATER MARK IN-LaND IMMEDIATELY CON¬ 
TIGUOUS TO. 

Land gained from-Law reutwo to-land 

LEFT DRY BV PAR UAL RECESSION OF WATERS OF A 
BHEEL 

Land once alluvial lying between two bran 

CHlS OF A. OR BETWEEN TWO K1VERS—SHIFTING 
OF VOLUME OF WATER-INTERMEDIATE TRACT Of 

land—Ownership and possession of. 

Land washed away on both sides by. 

Navigable river. 

Permanently settled estate-Nonnavigabu 

River flowing throich-Churs formed in. 

PUBLIC NAVlCABLE RIVER. 

Tidal and navigable river. 

Bed of-Ownersblp of. 

- Engtnh fnmm/iitn ai Ir-APfUeaHlil/ *f> u 

-real Indian riven. 

Their Lordships have grave doubts whether the presufp 
-ion (that the owner of both banks isabotbe oww* 
the bed of the river) applicable to BtUe English n'eryj 
pies to great riven such as the Godavari. 
keme.) SRI BALSU KaMAUKSHMAMA v. COLLECIW 

° F GOI |1899 ) 26 L A. 107 (112)- 22 M. 464 

30 W.H.777=1 BOB.LB 696=7 Sar 

- Tidal river— A'nigaNe river mbtk kai «*** 

he tidal—Distinction. .oj 

SemUe in India, there b no distinction 
and a navigable river, which has ceased to he tiW.» 
ganb the proprietorship of the bed of the river lW|. 
re>pect of the mode of accretion, there must KfjL, cf 
reoce between tbe eflects produced by the daily JJ" 
the tide, and the changes which are mainly 
the annual floods (431-2). NOGENDER CHUNDER 
r. Mahomed esof. . n0 ., lR is 

(1872) 10 B. L. B. 406 = 18 W. B. US=3Sl£^ 

- Wanderin'and navi guile stream-Water ***£ 

cur ground—Bed breaming dry-Owneribf ineau^ 
Dietinetion. 
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UVBMttorf.) 

Bed of—Ownership of-(C*W.) 

Ahhwgh in the case of a wandering and navigate 
stream, the bed of the river may be >aid tempo, aiily to be¬ 
long to the public domain, that state of things nk« only , mi,f,r J. VlKABHiDK tm 
while the water continues to run over the -f.«»l(»5k MAMMA G.tkU 
{Sir Jama II'. Ctivt/e.) Rauha Pkushad Singh 
Ram COOMAR Singh. (1877) 3 C. 796 -1 C L B 259 - 
3Suth 485 - 3 Sir. 776. 

Boundary of. 

- FI Ml Mil it 1 bundarj-Adofli.-* A/aw* luv /.d 

lab cf-Efftit of.cn nglli of Uniti ptfritlni m /Aw 


BIVER-(f.-rf/) 

Diversion for Irrigation purposes of water of by 
putting np permanent masonry structur ts-(Cid.) 

pint of faction of the stream and channel. (Lord Butk 
Cam r. Maiiai.aksh- 
, (1929)31 L.W. 326- 

32Bom LB 492 31 C.WN 612 = 1221.C.305- 
AIB 1930P.C. 42-58 ML. J 285 
English and Indian Elvers. 

- •/>*UMhon kI:\ im. 

The <-ilfcr use e Utw.en English liur> and suvh rivere a> 
theGodavaii i. aW. (Urd Ht*ktn«.) Ski Ha LSD 
It he ;r. . BAMALAKSHWAMAr. COLUCIOK <,» GODAVARI. 

• — propmc °" "** 7"*“ "f tJX . ,n l3 . M ‘-KADUAL bLOU AND IMKERCHTJBI I. ACCRETION. 
ileCfC ®UJ LC 4 IHilBAtiltg 


Zillah. 


bSSt, «' *'£■**“ lbt "'«• i" 

,S c , ' IT m * ,fc n, «'» W^d. >« ■* ne-owry to kur i 
lOfSJOHp. i. A m nutu the Comparative u.th whkh fuimation. an 


Baboo Bissessurnath 
Box Singh Bahauoor. 

11BL.B.265-18 W.B 160*3Sar 147-2Suth 650 

-Shifting of—Lamb included as tho* of defendant- 

Ownership of—Gradual accretion not proved. .V.v BlNG M 

Reculations-alluvion and Dimviax Rich » 
TION XI OF 1823—S. 4(2). 

0906)321. A. 165(1701) 27 A 655 
—•Sudden change of-kegalati«v XI ■( l.'25. S 2 A 
«( 2 KTemporiry asceaiiivcot of land, g.advialfy accreted to 
permanent tenure-Effect. See ALLUVION AND IHI.V 

won-accreiion-Gradual Acmi ion—Riparian 

PROPRIETORS. (1879)61. A. 211. 

Channel of-Change in-Blparian owners 
—Effect on—Regulation XI of IH2S-S 4(1)4 (5>- 
Jwioction.jft Bengal Regulatioss-alllvionasd 
Diluvion Regulation XI or l*25-S. 4 ( 1)4 (5). 


comparing 

in 

comparative rapidity uhh which fuimation. and 
aAlitMi. tale place in the Untm. (72). (Lord Canon.) 
• biCkiiAKt a si a ri. m»r India r . rajah ok Vizia- 
NAG UtAM. (1921) 49 1 A. 67- 45 M 207(212) - 
30MLT 112-26 C. W. N 348-15 L W.389* 
20 A L J 438 - 35 CL J 463^(1922) M. W. N 381 - 
A I B (1922) P C 105 671. C. 1-42 M L J. 589. 

Government Biver-Canal constructed by private 
persons on Government land-Irilgatlon of. 
by water from Government Biver. 

I-Right a tbwe (xiHint to—Condition.—Expectation* 

iai*d Ijj Government to that effect. Sff CKOWN-I.ANI) 
01 -CANAL CX/NS1 RICH D It I'KIVAU PERSONS ON. 

(190.) 28 I A 211-28 0.693(706 6). 

DUB water mark in -Land immediately 
contiguous to. 

The ca-etkw i». that lire Ea*< Indian Company. being 


(1900) 271. A. 81 27 C 768. 

Diversion for Irrigation purposes of water of. by 

PMUDi up permanent masonry structure. , k » ta a. ol bmwji 

lam U-EudtMt di if rating, tnl diulning i|* high and low-water maik whkh was .object to certain 

cwnaLie. fo* navigation and otbcrviie. with the have and 
o«n*ent tbo< who wen- intruded, altered the character 
c-f the land. In.te*l of nuking the land a portion ol the- 


" ll ‘ *• human if fulling uf Km proof Urnttnnu 
Uu l" f'*t" "• <au of~~Vril i rot ton of lolUr ngil. 

AppeHant, the owner of the Gangofc e»UCe. >ued the , „ -- - — ...... . ... 

of two other ectatei for a declaration of hi* right to | |^J „f the river, they mack it ptiniaiKiit dry bud ; there 
iT* P erB ' an * | M masonry structure across a hil Mieam j.. therefore, a portion ol permanent dry land ue.tnard ol 


“own a* the Kovvada river, which flowed thoagh bn high-water mark, and forming a pari of whal wa. anciently 
-'f. tor the purpose of diverting it* water for feeding l»* ! the h*d of the river, whkh i. now part of the bed of the 
f Mrtam ■M* inigated the bmb in bi> date. : ,h*». and that p:*tiow of land, averding 10 the judgment 


, ‘ 7 k 00jfU below found that for moa than 20 yeare k- 4 ike 
«««he commencement of the suit the defendant., wk-ne 
«*» Uy belong jpptlIjnU 
free entirely from anywch 
Structures would create. 1 
‘Beniton foot of that 
‘WBW.Blrt.vei. 4 .//.V-. . 1 > 


cuartbdow.ic »hc juit to whkh the accretion in 

mill. I L ;-- *" ,,,% -- qoction h*» taken pla«e. The qodions. therefore, i> itdu- 

*ii?» Uy b ? low,he appHlanu’ estate, had tnyjyed the . <c d , w ,hK : .boh the owner of the land in.iiHdiately con- 
. fn,|rfly f,om Any such interruption as permanent 1 ^ high-wain mark in the rim at thi. place ? 

and the High Court db- The an.wtr is tlwre pir-on* who were owners of that 
L ._ - - — - •— Ending Both the Court, poetiom of the bed of the liver whkh now (on.litutec do 
However, bid that there had ken from time to time and they aie the ke>poryknls ihe Ea'! India Com- 
tiOQ f Ptl ° n ° f ,he WltCT of KoMadj ,hrw * h lhr 1 P*) (»' *)- (Fir IVilham //. JUtnlr.) DOE DIM 
^temporary stmetures put up by the owners ol the bHlRKRISlO EAST INDIA Co. 
jJ^®jotate at the point of junction of the Sagipaduand! (1856 >6 M I. A. 267-10 Moo P C. 140 1 Bar. 640. 

Fwvs 1 ^ Mrmi "" uwa 

foe 20 yean before «ii. 

tk2 r ' ta ** drra «*A«a of the case, the decree of 

tkrrrf.S? r, L dismLDin * ,he wil * J ’ *"**' ** ,hjl 

titled r ^ 1 *0 » a declaration that the appel'jiu was en 
tea r -°-® T ? t Wil ° from the Kovvada Stream so a* to 

ft 


tor. - Wlter fro® the Kovvada Stream so a* to 

oBaMd foe the parposeof 
T 000 =7 the oreclicQ of temporary structure at the 


by partial 

- AffiuoMilr K- 

It is wA suggestcl that the law relating to land gained 
from a river by grarhul accretion applie. to land left dry by 
the partial recode* ol the waters of a bheel (811). (Sir 
Jtakrt P. Callitr.) K vDHA GOBIND ROY SaHEB ROY 

Bahadook % Incus. 

(1880) 3 Snth. 809« 7 C. L. B. 364 * Bald. 377. 
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BIVEB-UVW.J 

Land once alluvial lying between two bunches of a. i 

oi between two nvers-Shifting of volume of i 
watcr-Intciaiediate tract of land-Ownership and 
possession of. 

-.</ Iifjihie «-» */^< .* .inmml /.v , 

hut,' Kin; i.ijM.'—i'n 7.*W ef—l'rtef ot—Onn-. 

The plaintiff* were the owwr* of a ZemMary ««i 
the ninth 'i<* «*i th«r n»-«lh tluiiittl uf ihc Ganys. 4ixl 
Ik-defend lit*, the owner* > f Aniindaiy the y*k , 

>i«k- „i IhcS«ih Cbamw-I of ik Gauge*. both *-ream> flow 
ir.g from ihc we>i and joining e*h mho i<» ihe cast of the 
propeiiy in tli-pute. The tract of land between th-** twr> 
channel' was. a' early a' 1/90. in if* p**»«a ■*< m* 
X. //.. with whom, as a.upkr and pr^ktor a settlement 
was made by the Government in 1790. In |M0 a perma 
runt *etllement w.i* made with hi* sow. .V H. and his heu» 
and those who -weeded him in title, includwg if* defend 
an*.'. wk» claimed In purchase from a (kvcn<!..rt <4 X. H 
field unintcriup-.c I of if* land iadi-pute from 

1/90 to ihc date <»( suit. 

In 1849 or 1850 ihc pvat volume of water left the 
northern channel and look tlv *©ulhem channel. whereby 
ihe northern channel which bet.ee had l«en deep became 
foidable. am I ihe southern channel which Wore had ktw 
fordable became deep. The plaintiff' alleged that a poo 
that st-le of fact' they were entitled lo ok am p'-xosko of 
Ihe whole of the land lying between tbo* iwo chawnefs. by 
virtue. mUr j/m. of an alleged custom. 

HtU that, in older to succeed in (b>tarba:ig a p..*.*:ai | 
of sach long duraiion. under the rirani'iances of the t*e. 
it was nnc"aiy for the plain’id’* to oiab!i»h a cwMom l 
existing in th»- di>tikl in which thoc properties were rite- ' 
atedto Ihe effect "that where lamJwhkh ba.lw.ee been 
alluvial lie* between two branches of a river for i« wuikl 
appear l*twcvn two rivers), and from time to time the 
volume of water shifts **» (hit alternately one of tho< chan 
neb i* deep and the other is fordable, then the whole nf swch 
intermediate land lidongs tothe land owner at the skVuftte 
channel which at any given tin* K fordable; in short, that 
the owi*iship and light of (Wn-sion of tl* whole interme¬ 
diate bad of land shift with the volume of thtwaier. always 
attaching to the riparian propriety on the side of the chan¬ 
nel which happen' for the time being to brfordable.” (36). 

The custom appears to be l«*d on the hypAhoi* that at 
all lime' one channel i' deep ami the a her foedibfc. 
iKcau* it could nut apply if both were iktp. or both were 
fordable; the lU'tom is abo wholly independent of any 
question of accretion or morion of banks; it attaches 
merely upon tl* wain booming deeper oe shalower in oot 
channel or the other witlwmt ik\t"arily any alteration in 
Ihe lied' or bulks of (I* channel' (36). 

//.// further that very clear ar.d dHiwCt evidence of the 
existence of the u*tom »/* necesuy. since the operatMi of 
such a custom met bio reader the rights of property 
fluctuating and precarious (36). 

Quaere, whether a custom of ihe above description fell 
within the terms of S. 2 of Regulation XI of 1825 (36). 
(Sir fC.Krt /’. CAfur.) BABOO BBSESSUMtATH 9. 
M Ml VK \j.\H MUHRSSVR Bl'X SlSCH BaHADOOH 
<1872! Sup. I. A. 34 = 11 B L- B. 285- 18 W. B. 160= 

3 Sar 147-2 Suth.650. 

Land washed on both sides by. 

- Ownership of. 

There i> no reasai why the principle that gradual accre¬ 
tion enure* to the laml which attach it should not apply to 
land which tl* river washes on both sides, as Well as to 
land which i' washed only on one ride. (Ur4 Hethouu.) 
SKI BaLSU RAMAUKSHNAX1 A r. tOLLFCTDR OF GODA- 
VLRY. (1899) 261. A. 107 (111-2)=22 M. 484 (469)= 
3C. W. N. 777=1 Bom. L B, 696=7 Sar. 534 


MVHMtVwtf.) 

Navigable river 

- Chartdetohti formed in middle of a—Aeiaisilitai 

.-i—Proof «i—Purchaser bona fide •<:—Ejttlmtnl nit 
j-jinH—Onti on plantliin. 

Acquisition' of the nature of this chur (a detached chur 
washed away ami refamed in the bed of a navigable river) 
aie often doubtful in their origin ; they must depend much 
on oral testimony, which time is constantly destroying or 
impairing, and it i* ojitn hard lo say who is the person to 
whom the law world a'Cril* the legal ownership of them. 
Hie mere cultivation of them, like that of waste or jungle 
land*, ranks with it no fnm fait character of usur- 
pattern u wrong. An undUputed possosiai and cultivation, 
even though for a few year* only, would the more readilj 
induce a purchase, and a purchaser fau hide and without 
notice might with perfect honesty, and even with the favour- 
able coostiuctim by a Court of Justice of his acts, delttsd 
his pocses'ion by insisting on strict legal proof of an adverse 
title (141-2). (Lord CUmtfad.) SREE ECK0WRIE 

S|.\CH HEERALOLL SEAL . _ 

(1868)12 M. I. A. 136-11W. B.P.C.£- 
2 B. L B. P. C. 4=2Sulb. 171-2 Sar. 399. 
- land uuci/d tiMp ani rt famtd in M tf- 

^tottoiaa case of a claim to land washed away and 
re-formed in the bed of a navigable river, the ownership ot 
the *oil of which i> not commonly in tbe riparian proprie¬ 
tors of it' banks, and which is not proved m this casern 
I have belonged to the predecew* in litk of either disputant. 
The it forming of laud in such a stream, after a consider- 
1 ,lde interval and frequent floods, is not P"*» i«'< 
rcribrJ to a loss from any particular portc* «2S’ 
n« is the land which h a. been removed by a »«««"": 
sioi irtlaimaUc unless the circumstances wpply ^eW 
of identity, which is warning in the case before us. s™ 
re-formed land is not ascribed to avuhon, and semri 
elap^l between the loss of tbe Plaint.fls M “J 
appearance of this chur. The titk by accretionjoa ne¬ 
gation generally, i' no-, founded on 
vjlioo. but on a gradual accretion by adherence .© 
particular land which may be termed the nucleus of aur • 
tioo. The Und gamed will then follow the Idle to M P* 
cel to which it adheres. It b obvious therefore, mat 
a title is not cataUished by mae proof . 

boundaiics of land, ala time long preceding Jts* aa« 
formation «f the chur. since the lands that bau . 
fluctuating baindary as a tidal river, and whK«i "C 
sdve» subject to loss and gain of quantity b> «tsin ^ 
dent of tbe owner’s concurrence. a.>d which 
skkto side of tbe river boundary. Have r* ****** 
element of fixedness which belongs to 
,o the common course of thing*. A ddached^ur, ^ 
dent of usage, in such a stream would Wong “*• Tj 
nan proprietor: and tbe circumstance that it«» 
by the land of one would not he cnoughtoentitle « 

(HO I). (IrtCUmM-) 

r. HEERALOLL SINGH. (1WJ) J2 »•*-J* 

11 W.B. P-C.2-2B. L.B.P.C.4=2 »» 

-Tidal river—Navigable river whkh h****** 1 ^ 

tidai-Bed of—Ownership of-Distinct.on. See Kiv^ 
BEDOT—OWNERSHfROF-mALR^R - b ^ 

Permanently settled estate-Non nangable rive 
flowing through—Chars formed to- 

-liability to assessment °£— R,v «r bedpart o*^ 

I manenth settled estate. See BENGAL ACIS-ALLU 
AND DILUVION ACT OK 1847-PERMANENTLY SET1V 
ED ESTATE—NOS-NAVIGABLE RIVER ETC. ,-^v 

(1924)511 A. 241=61 C. 
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RIVER AfContd) 

Public navigable river. 

-Acaetion 00 either side of—Ownership of—Kipa 

nan owner—Right of. See Kivir—PUBLIC Navigable 
river— Bed and banks of. 

- Bed ami hut, of-0*»ertkif af-Aeeretiem /.. land 

en either side—Ounersiip «f—Pn:ate property 
and then left bare—Ownership of. 

The bed of a public navigable river a the property of the 
Government though the banks may be the subject of pi 
vate ownership. If there be slow xerctioo to the Ud on 
either side, due, foe instance, to the gradual *xun»ulji.-ui 
of silt, this forms part of the estate of the riparian owner to 
wboe bank the accretion has been made. (Se. Ke-ula- 
tice II of 1825). If private property be submerged -nd 
subsequently again left bare by the water, it belongs to the 
riparian owner. (Ud Phi/hmare.) NaRLSH NaR.WaN 

Ror v. Secretary of State for India. 

(1923)501. A. 121 (126)=50 C. 446(4501)- 
A.I. B.1923P.C. 1-(1923)M.W N5ll 
32 M. L. T. 162-28 C. W.K. 453- 
771. C. 1048 - 45 ML-J. 441 

- Bed and hanks of—Ovnersksp tf—At return t. had 

on either stde-Ovnerihip of-Prhate property tnbmerg.J 
*nd then left bare-Ksght to-Onns oh dm man!. 

The bed of a public navigable river »»the property of 
Government, though tbe banks may be the subject ol 
private ownership. If there be slow accretion to the U«l 
vn either side due. for instance, to the gradual assunula 
,K * of »ilt, this forms part of the estate of the npatuo 
o»*rto whose bank the accretion has been m*k. If 
private property be submerged and subsevjaenlly agum left 
wre by the water, it belongs to the original owner. What 
»tuim is made to property on this last mcnticocd ground, 
the onus of proving the facts necessary to establish the 
original ownership iests upon the claimant (3W). (Ud 
Bnekmaster.) HaradaS ACHARJYA Chowi.miri r. 
trlCRETARY OF STATE FOR INDIA. 

(1917)431. C.361-22M.LT 438- 
26 0. L.J. 690-(1918) M W N 28- 
20 Boo L R. 49 

T~—Brnate property submerged by -Her of. and Iken 
tell bare—Claim to-Eudence of-Kenners map-llah 
*et(hn/kuJJ,bindi papers—Surrey map—Admissibility. 

Where the plaintiffs claimed that a Urge tract of land 
loenerly under the river Ganges, formed part of their per 
settled Zemindary. and relied upon three -etsof 
J'wmenU.jii., apian of a survey conducted by Major 
btt " wn ,he )«>' 1'W ux* U73, the hakikat chow 
"vwlibandi (boundary) papers, and the Government ur*r> 
tJPmade in 1879, held that the document, were all admr* 
!*'“ evidence (365). (Urd Bnekmaster.) HaradaS 
l52“3YA CHOWDHURI SECRETARY OF STATE FOR 
1NDU - (1917)43 I. C. 381-22 M- LT 438- 
28 C. L. J. 690 - (1918) M. W N.28- 
20 Bom L B 19 

rr~“Rrivate property submerged by water of. and the* 
Sm, ' M:bim 'o-Otm on claimant. See RivfR— 
U " LlC NAVICABLE RIVER-BED AND BANKS OS. 

(1917) 43 LC. 361(364)- 
Tidal and navigable river. 

^Miland formed in bed of sea near mouth or delta of 
» right to-Ialand formed under three miles of 

(SE Island—Tidal and navigable river 
'*918)431 A. 192 (199,201-3).39 M. 617 (625. 628;. 

jT'Jalkr right in-Gran la from Government of- 
Jrn .H newduunel-Right of grantee to (<*>« 
*bc*e mbjactnt tci! fculorp to a riparian propoetor 

>45 
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RIVER- (Cmaid.) 

Tidal and navigable rirer-(Cm/«.) 

-English law—Ustinctiim. See FISHERY RIGHT—TIDAL 
NAVIGABLE RIVER—FISHERY RIGHT IN. 

(1914) 411. A. 221 (241)-= 42 C. 489. 

-JJkai right in—Giantee'> right to ' follow the river’ 

if eittnds to new channd formed nerf gradually but sodden- 
ly ami rapidly—Ertgli'h law— Inapplicability of. See 

Fishery right-Tiimi. navigable kivf.r-JalkaR' 
right is— Grantee's right, etc. 

(1911) 411 A. 221 (244-6)* 42 C. 489 (533). 

-Julkur right of xrviral fishery in—Crown grant prior 

to permanent settlenent ../-Proof uf. See FlSHlkV 
RIGHT-TIDU. NAVIGABLE RIVER—J.YLKAR klf-Hl OF 
SEVERAL IISHERV IN. 

(1914) 411. A 221 (227-8)6 42 C. 489 (511). 
-Land thrown up by—Re-formation in ///u-Accre¬ 
tion-Clam based oc—Proof of. See ALLUVION AND 
Dilivion-chur LAND-Liver navigable and 
lin.U. (1872) 18 W. R. 113. 

BIWAJIAM. 

-Na*uic of—Ntatermnts m-AdraissiWlitj and value 

of. See ustom—Evidence oj —kiw.vj-i-.vxi. 

(1916)411 A 89- 44 C. 719(768 9). 
ROKKAGUTIIAGAI 

- —Meaning w’. 

k'Akaguthag'ai. un-aUi *priling < f the wi.wvulur word 
*wW fWItli li". mean' an ' av«r»Mi-ent. also fixed at 
favourable rain, citlia from favour or *» an inducement to 
t«latci wave.’' (Sir J*n Edge.) XvlNAPH LAI Mar- 
Kavar r. Kavi vmthak CheiiiaR. 

(1923) 61 1 A. 83 (92) - 47 M. 337 ■* 

A I B 1924 P. C. C5 1 22 A. L J 130- 
19 L W. 259 31 M L T. 10-(1924) M. W.N.293- 
100 ft A L R 164 *28 C . W N 809-* 
821 C 226 - 46 M L J. 516. 
ROKKAGUTHAOAI MIRAS EKABIIOOAM 
VILLAGE 
-- Meaning of. 

A “oAlaguthagai miias ekalhtfam tillage” means a 
rwhkugutthagai village all the lands in which arc the pro¬ 
perty of one oriprietor. (Sir Join Edge.) NAINAPILUl 
Mark war .-. kamvnaihvn Chlitisr. 

(1923)61 1 A. 83(95)- 47 M. 337- 
A I R 1921 P C 65- 22 A. L. J. 130 
19 L W. 259-31 M L T 10-(1921) M W N.293- 
10 0 & A. L. R. 464 = 28 0 W. N.809- 
82 I. C. 226-46 M L. J. 646. 

ROYAL DESCENT. 

—Central U» af—Ugat keir—Cemdinemi—Srnunly 
in age— .Yeamen of bin. 

A-cording to the general law of Royal decent, two con- 
are iwce-«arr to eonnitute the legal heir. tr:.. seni¬ 
ority in age and nearness of Lin (541-2). (Ud Chetms 
ford.) MELKino DIR Hi.RMONO r. DlfKfHl'NDER 
THAKOOR. (1869) 12 M. I. A. 623** 

12 W. B (P C.) 21 3B L R (P.C013- 
2 Seth 243 -2 Sar. 623 

RULE 

-General rule-Existeme of—Troi*m that “each ca*e 

depends on its own circumstances" not dev roc tin of. See 
OfcERVATIONS-GENERAL RUDE—Lxisiikce OF. 

(1917) 411. A. 218 (224)- 45 C. 94 

-Legal ruk-ApplK-atiem of-AnaloR -Reliar.ee on 

mere—Dednttic* freen logical apprehension of pincipJe— 
Oriental and AcrAotal balets. See LEGAL RULF. 

(1921!481. A 162(174)-2 Lah 40. 
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RYOTWARI TENURE 

_—(■;,! Ik drift — Thirty ynrf uttlmint ef 

I'MO—.V //*. !i> n <>/ I*/ ]*».. 1910. f/. jb—Ji/xrdit* 
end tint- Ailnhutm lendi-IPit /ref< 
rjn,-.i M-Li Jef ..V/ rail 1 * MX ir.fi 

rilled f.in frier /,• tttt/im.nt ef 1910— tJfill. 

Wet ci< 4 >* having been rai'oi 00 *helaltu LrtS which 
were “ retained 4 * oiitaaiy dry."ant' whitn meie lep'tmd 
as cliv and accordingly at the thirty years’ Kttk- 

menl of l‘M«, in the Uhiugkput Dblikt.llK Government 
levied an enhanced av<'*mcnl mi thoe lands tfcr enhance 
meal u-piesenling lh« iSfference between net r-le* and the 
dry rate, already paid. Wei ciops hail t*en rai«ed <« the 
said lands even prior to the settlement of 1910. In a suit 
by the owners ol the lands, intir jiu, 10 mover Iron tne 
Government iheenhanceJ a>'C»nent w levied on the ground 
that ihe levy iheieol nv opjxxd to the Notification of 1st 
June. 1910. ami was ille-gal. k/U, that the levy of the en 
hancetl .i-e-ment in rjuotion wa» no* oppo-ed to the -aid 
Notification and was n< t illegal, ami that it did not give the 
plaintiffs any cause of action. 

So long as lands which were registered as dry were cuhi- 
vated w itn dry crops it would oaviou-ly be unfair and oppraed 
to the whole scheme of the -etllcmeat that their MMMitv 
should be e nhanced. On the other hand, there would be 
nothing harsh or untrxvxiabie in providing that, if dor ng 
the period of the settlement the pattadar shook! raise vak 
able wet crops on lands registered as diy. that is as Uar- 
ini t>« much less valuable dry crops, he staikl healed 
upon to pay at the higher iatr>. The reservation as to 
lands which might lac cuvvertcd from dry to wd or maiu- 
v.iri. inti. 36 of the Notification of 1st June. UlO. was in- 
•ertrsl foi tlw puipu-e of ranting such a ca*e. 

Comer-ion. within the meaning of cl. 5f-of the said Noti¬ 
fication. means convrtsion by the pattadar atdmly reserved 
to the Government a power to increa-e the ano-ami where 
there hail hern su.h a conversion. In ctmsfcktiig ukther 
there has bc.n j conmsion within the meaning of the re 
servaiion in cl. 36. the fact that wet crops may have been 
rticed n the land- prior to the settlement \< not the gorer 
ning consideration. The rai-ing of wd crop, on land regis¬ 
tered at the •etlkment as dry is a coaverska within the 
meaning of tire reservation. So l«mg as they cultivated the 
land vs dry the pattadar* wete entitled to hold the land* for 
the whole period of the settlement at the rate a*e*ed cm 
thenr as such, but when they preceded to rai«e wd er.f* 
on them they effected a conversion and jntifxd the revenne 
authorities in in.posing upon them * corresponding wet 
Averment.” that i*. the appropriate wd rates. (Sir J*n 
H’jUii.) THK StCRETAKY OF Si ATE FOR INDIA f. 

Vahritkam Kaxhau.m Ramanujachariar. 
(1928)551 A 331-51 Mad 611-23 L W . 384- 
1111. C. 197 = 1928 M. W N.822- 
33C W. N. 61 -48 C L. J 500- 
A. I. R 1928 P C. 221 * 55 M L J. 281 (P. C ). 

- Lutj MJ audit—Rod dm M rtifeti ef—Rtmih 

lien ef—Payer ef—Rtsird ef Rcrnm -Cellfiler end .tier 
mfirm etSoell. 

Remissions of the rent doe by the ryots holding lands 
under ryotwaii tenure are competent under the Standing 
orders, but they can only be made by the authority of the 
Board of Revenue, and the inferior ©ftcials. inckding the 
Collector. have no Dower at their own instance to make 
them (72). (Lird SnltfUm.) MAHARAJA OF YlZlANAGA- 
kam r. Secretary of State for India in Council 
(1926) 53I. A. 64 = 49 hL 249=43 C. L. J. 378= 
94 L C. 501-28 Bom. L B. 865 = 24 L W. 9 = 
(1926) M. W. N 585=A. L R. 1926 P. C. 18= 
50 M. L J. 391 (398). 


RYOTWARI TENURE—(CW</.) 

- Uti ktld undo —Submits,nit of—Relinquishment 

h 'ft* eu—Proof ef- Quantum—Rt-fermaUen in situ atttr 
nl ikjmi limiKl—Ccctrumta ,, i ngil in tax of. 

Mete submergence ol land held under ryotwari tenure 
does not infer a rdinqui'hmtnt by the holder. On the other 
hand, if he wishes to retain his right to the submerged lands 
on the oflchafice of their Iving reformed in iiln at some 
future date, he must continue to pay year by year (he assess¬ 
ment or rent which i> due to Government. 

HtU. on the evidence, affirming the High Courl, that, on 
the sulunergttKc of lands held under ryotwari tenure, the 
ryot' holding the same relinquished their holdings (and 
thereby secured immunity from further assessment in respect 
of them) a» and when the lands became submerged and no 
longer capable of cultivation, and that when the lands wete • 
re formed m oln, they became once more the absolute pro¬ 
of the Government both under the Madras Act III of 
a»l at common law, exactly as they had been when 
the ryotwari tenures were first instituted (72 3). fieri 

Sthtxn ) Maharaja of Vizianagaram p. Secretary 
of State for India in Council 

0926)531. A. 64’49 M. 249 = 43 0. L. J. 378- 
94 L C. 501 - 28 Bom. L. B. 866=24 L W. 9- 
(1926) M. W N. 685 = A. I B. 1926 P. 0. I8¬ 
60 M. L. J. 391. 

-Land held under-Undcr-ryot of-Claim lo right of 

ocupancy by—Proof of—Onus—Quantum. Sit PERMAN¬ 
ENT RIGHT OF OCCUPANCV-RYOTWARI PATTADAR. 

(1919) 471 A. 76-43 M. 667 
A (1929) 661 A. 248=62 M. 548 
-- -Tramfir ef—Sufitter'i iminl—Niitiiilf- 

Qmirt.—W bet her a iransftr of a ryotwari tenure can be 
rffnted without the consent of the Zamindarar Talukdar. 
a- the ca*e might be. the immediate successor in sU' f - 
It would be un*afe for an ultimate Court of appeal to express 
an opinion upon the question as a mere dry, legal question 
turning on the incidents of hereditary tenure. [Leri 
CUmi/erd.) (1869) IS M I A. 270 (274)- 

13 W.R P. C. 18-2 8ulb 300 - 2 Sar 628- 
15 B. L. B. 176 (NoM). 
SALARY— Commission—Persons paid by-Position* erf 
—Distinction. Sit COMMISSION—SALARY. 

(1876) 31. A 200 (206)-1B 468 (473). 

SALE. 

AGENT-CONTRACT FOR SALE BY. 

area Conveyed under deed or. 

auction Sale 

Benamidar-Sale by. 

BOUGHT AND SOLD NOTES. 

Company-Shares in. 

CONSIDERATION FOR. 

Contract for. 

COVENANT FOR TITLE IN DEED OF. 

DECLARATION OF INVALIDITY AGAINST PARTY OF 
DEED OF-SETTING ASIDE OF DEED OF. 

Executant of deed of-Minoritv of. 

Execution of deed of. 

Execution of deed of. in one capacity. 

Execution sale. 

Fraudulent transaction. 

Gift intended by deed of. 

Goods-Sale of. 

Goodwill—Sale of a real 

Government Offioals-Sale by-Area com* 
yed unoer-Error .as to. 

Guardian. 

Hindu Law-Joint Family. 

IIiKdu Law-reversioner. 

Immovable property (including land). 
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SALE— (CVw</.) 

INCUMBRANCES ON PROPERTY SOLD. 

INTEREST PASSING UNDER DEED Of. 

LEASEHOLD INTEREST—CONTRACT FOR SALE Of. 
LITIGATION. 

Marketable title. 

Minority ok vendor. 

MORTGAGE. 

OBLIGATION TO EFFECT. 

Oil sites to be granted by Government—s ale 

OF 3 OUT OK 12 TO BE GRANTED. 

Price. 

Property not owned by a person. 

PROPERTY NOT POSSESSED BY A PERSON—I ONTR.U I 
FOR SALE or. 

Purchase-money. 

PURCHASER. 


SALE-ABEA-CONVEYED UNDER DEED OF 

—{Cruld.) 

pJt in pa.'OMon. Upon I be plan annexed th< 
-oiliart ihe are-' of tbe plots contracted So lie <o*U were 
‘Owl •ml U»t the reference to the area w*retained in 
Ibc <hciioJc to the Ctertrail. 

In a Mii: louight fw the performance of the con- 
iracl. tbe qoe>lj«i wa> rased whether the ion tract was on 
the lasts of am pri xjuaic yard. 

//•IJ. on the evidence. that, though the allegation of 
pL.mufl» (vendors) that the «tatemcnt of area in the sche¬ 
dule wa» left tbarbj an OVtrsght was fake, the retention 
of the area in tbe xkduh was not by way of an a^ur- 
Mt and amounted to so moic than a misdc^i ip< ion. (.1 It, 
Am«, Ah.) HUSSONALI.V SlTI.EMANJI TRIBHO- 
W .tND.VS M IM.ALDAN NATHUBAI. 


PitSS^i.; 1 '1920J 2SC. W. N. 385(396 7)*»L. B 2 A. (P.C.) 11“ 

bctwfp* o»—T enancyckuif.d ( (1920)M.wn.? 26 61 IC.36l-3U.PLB (PC) 1. 

Heu. nature of—Finding against. 8ALB-AUCTI0N SALE 

Recitals in deed of. |- ^ Aucno.v sale. 

Reconveyance-agreement for. SALE-BENAMIDAB-SALE BY. 

Registered deed of-avoidame of . Consent of family-Execution of doed wltb- 

Revenue sale BedUl as to 

C0yiKACI * or !»*• dwd*- s« Be n am i—H en a wi dar—T n it of- 

STATUTF—Pnru'ieir>ve nr <C.«* rvr,. B INOVIRY INTI*—CIRCUMSTANCES EXCITING—CONSENT 

sS;? 5 0 d «d„ 1 u ”■ «'«“■ ••««*>««»■ *«<«>• 

Vendor. Covenant! tn deed of. 

Writing—registered instrument-Necessity. -Bindingcharacter on irai o*ne ( of. Su Henami— 

SALE -AGENT-CONTRACT FOB SALE BY BENAMIDAlt-SAU DUD BY. (1876)31 A 194 (189). 
-—Authority tn enter into—Ontu of of-WiA I- ,u,Jlh «*f-Da«agc» owner for-Suil 


-Authority to enter into-Onu» of woof of-Noecifc I- u '* h owner for-huit 

Mwmanct of contract- -Suit for S« PRINCIPAL AND * or — M^kiljin*Ulity. An- BlNAMI—BENAMIDAK—S aLE 

ACENT-AGENT-SSTK^r^Y-SrLE 1 '*» " <™> * ™ <»">• 

(1928) 55 1. A. 360 - 52 B 597. SALE-BOUGHT AND SOLD NOTES. 

-"C*PKily in regard to. that of principal or of agent-Sale of-< ostiact for. Art I ONI RACI-UOUOHT 

"J'dy- Goods manufactured by third party-Contract in AND Sol I. NOTE*. 

EK ofl Ste PRINCIPAL AND AGIST - AGENT- SALE • COMPANY-SHARES IN 

CONTRACT BV-SAU. (1919) 13 L W. 537 (540) I -COMPANY-SHARES .N-SAU OF. 

"ALE-ABEA-CONVEYED UNDER DEED Or. SALE-CONSIDERATION FOR 

Body and Kbetfak of deed-Condkt between-Evi- Sale-Purchase monev. 


to explain-AdmiMibility. Stt Evidence Act - c.TP_rnvTPirT rnp 
S9S - (1920) 25 CWN. 385(395- SALE-CON aBAC. .OR. 

'"-‘-Boundaries given in it-Cooflict between -Effect., BrWcl 

Deed area. amicipaior 


Bicach of. 

Anticipatory breach. 


■™ “ ,0 ~ rie * of-Proof of—Quantum -Goma- -1 lanugo te-Measure of-Mrtifatkm of damage* 


*9 «!>«'»’• Art Government -Plaintiff's doty to uke step* fw. Arc CONTRACT— 
^IFICERSOF-SALEDEEDBY. (1873) 20 W.B 211. latB.ATH OF—ANTICIPATORV BREACH. 
r~~fntng of price with refeience lo-Proumption «d- ' 1928 ' 56 1A 299 W C ‘ 1048, 

Off Sil V-I nvemtBm/.u rn. O.c ,r rA> UAMAGIS I OR. 

nhater .wnmittin' l^ea<h-l)aiiij,,-o payable 


Art Sale-consideration for-Basis for 
(1920) 26 C.W.N. 386(3961- 


7rr S ‘**< u '' '* 4<d-A,<* n» i*—Aumr*»/t *r by. Ae, SAU-CoNTKACr FOR -BREACH OF-PUR- 

CHASER—Hrewth by. 


JWt ,he preemption is that in fixing the price, agar.l -Sale of g^-tuitraet f.-r-Hreath of-lhmages 

both sides to the quantity which bo<hv JH »*«i hc.Aar SUB-CWNTRACT FOR-HREACH OF-G) PUR- 
10 «*si* of. ytt there maybe umsideratk** CHasER- BRUCH BY. AND (2) VENDOR-BREACH BY. 

A "i 01 W ieaken prs^umprion (396). -ScHer .wnmrtting breach-Danuget-Iialiilil) for 

***inthl*? ,W ,heMfe<)( immoveable property, whieh . Sff StLI-«'ONIRAn lOR-llREACH 

Uined i ,. (o,m i of « indentsre and was regbtertd. co« 0 r-\'LNDOK-BKUCH BV. 

! CTd0r> ,hoaW 1Bd -Soil for—Miiiuinalibiy - Plaintiff wholly div 

Iheohvt^ ,1^ had ‘ ^ ‘ ' p*i^ with performance—Effect. Art CONTRACT- 

fc'SSTSt SS’iStSjS.T —« 

in the Khfdnfe ■t,.,.v, bv defendant—One on plamtifl as to. Stt CONTRACT— 

*-mu» ,m - Sm !Zme°Tc 75 

WBai of the porchaje-mccey and fo» the vendee ETC. (1912) 18 76 - 
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SALE -CONTRACT FOB-(CWi.) . SALE-CONTRACT TOBriCmU.) 

Breach o MM.1 Breach 

PtMACES FOR -(CMJ.) VENDOR-BREACH BY-tfmtf.) 

. k.wK IrtK-FUri-e for CONTRACT-BREACH OF-DaMAGES FOR-SELLER’S 

.—brejich-Govejrnmext. etc. 

breach of one of contracts Meavir. o. mra oa* » flOWVMT A 149 = 47 R KM 

from lirca:h of Mhw contract if Con betake* mtoa.tow. : lTO " t7B.6W. 

in aveitainini .V.v CONTRACT-BREACH 01-Sale of goods-Contract for-Qoaluj-Warranty as 

l>\M\«;»S »ok—T wo CONTRACTS. (1925) 88IC. 54- to-Breach of-Dimage. for-Onus on purchaser-Accept- 

1 ante by him of goods after examination—Sale thereof and 
PURCHASER—BREACH B\. deimy thereof by him to buyer-Complaint as to quality 

-1.1. F. contract—Breaches of-Dauugo fue-t*i- (M made ,m tong a j ler> CONTRACT-BREACH OF 

dence given indefinite—Nominal damages only in case of- _| )xVlACls jok-yUALIIY. 

Award of—Propriety. Stt CONTRACT— BREACH or - (1886; 131 A. 60 (63)= 13 C- 237 (242-3 244). 

Damages iok-C. I. F. CONTRACT. -Sale of goods-Contract for. between chain of buy 

,1918) 36 M L J. 1W. w ^ * 1Jm _ B[Ca(h o(—Dimages for-Measure of. as- 

-' omplction of contract within time hied-Defa-.l: ccruined between last buyer and seller—If same all along 

a> to—Provisions in e'ent of. in nature of penalty -What thf <***. Stt DaMAGES-SaLE OF GOODS, 
amount to-V«drt right to enforce-!^* to him- (1925) 49 M l- 


(1923) 501. A. 142=47 B. 663- 


amount to-Y«dor*i right enforcc-Lo* to h»— (1925) 49 M l- 

Proof of—Necosity. Stt CONTR \Cr ACT. > /4 nai E -- ^ ^ goods _ Fixe<1 quantity—Contract for ale of 

CONTRACT Fur-Time ,,Nt “ * U q ^ Ci ’ 7 ,1 ‘ H t IO j VJj -Supply of leSTquantity-Uability for damages in case 

*• of. See Contract-Breach of-Damaces fox-Sel- 

-Damages for-Measure of-Amownt hied by cot- L tR'$ BREACH—FIXED QUANTITY, ETC. 

tract as damages to I* paid by either party in case of breach (1922)501A. 9=47 B. 344 (346). 

by him—Re sile by vendor on breach-Amocot dieo by Earnest oocey. 

contract-Recomy “ JJE -Forfeiture of.on breach by vendee-Apeement to 

Actual loss proved—Right if confined to. Arc CONTRACT . .... c„ Castr*CT ACT.S. 74- 

* s - sadBs»ASg . 

. 


(1922) 501A. 9=47 B. 344(346). 

Earnest oocey. 

Forfeiture of, on breach by vendee-Apeement to 
-What amounts to. Stt CONTRACT ACT. S. 74- 


Evidence of. 


“ 6 UM - wiwi, «v — --•- ... . . I- 

Purch.i«er'« right to. AY. CONTRACT-BREACH OF - AppicpnatK)n .^£££1 

BUYEK'S iiKL ACM contract not communicated to vendor if. Set CONTRACT 

<1915) 431 A 6(910) 43 C- 493 PURCHASE OF PROPERTY. 

-Re sale by vendor at a profit M.b*qu«n« to date of (l8W) 6 M 1 * 21? ' 

Iwwh—Benefit of-ParchaserS right to. in mitigatioo of Performance of. 

damages. See CONTRACT—BREACH OF-DahaCES FOR -Condition precedent to—Oil sites 12 to be panted 

—BUYER'S BREACH. by Government-Sale of 3 out of-Contract for-Grant of 

(1915)431. A. 6 (101) = 430.493(503 4). (0 <al of 12>itcs if condition precedent to performance of. 

-Sum then paid and «um> to be paid in instalments at Set CONTRACT-PERFORMANCE UF-C0NDITI0N PXE- 

statcl periods-Contract in omsceiaik-i of-Dcfauh in CEDENT TO. . _ o , o / 0 m 

regard to any instalment paymert-Fwfeitare on. of (1921) 481. A. 214 (218)=48 0- 832 (837). 

amount, already paid-JsIfularion for-Pttuhy if a-_p|a«of. See CONTRACT ACT, (1)5.49 AND(Z) 

Relief from. Stt CONTRACT ACT. S. "4—SALE OF LAND. ^ 4V W . 

(1915) 331C 323. - r ,„, for _ taiUr( , t f> x -C mf h,m tdlkin ri* 

Vendor—Brlach by. umUttimtifuutf. 

-Crops on tea estate-Corf,*, foe s-le o(-Breach . 

ol-tvZlvIUM lqUHa«l d«up.»„ *" «' 

case of. St. CONTRACT ACT. 5. /4 -CROPS ON TEA JwpM that it !°v5JSSf 4in«wiR COMER* 
ESTATE. (1912) 23 M U. 177. 


Relief from. Stt CONTRACT ACT. S. 74-SALE OF LAND. 

(1915) 331C 323. 

Vendor—Breach by. 


i£L \kat.e of dXes Tn q-ently varied by agreement, and that it must therefor.^ 
ICT S 74 -CROPS U'lii implied that it was to be completed in a reasoaabk 
* (1912) 23 M L J 177 ( SirGmpUmdtu\) RUSTOWJIARDESHIR COOPEJ* 

(1912) 23 Mid. 177. AKWSIHIB (1930) S2Bom L-B 798-* 


-Profit made by buyer by other roeam-Vendors 3. C W. N. 681 = 51 C L J. 527=12310.712; 

right to benefit of. Stt CONTRACT-BREACH OF- 31 pmjjLR 604=AIB 1930 P.C. 165=69 MLJ 

Damage* for—Seller's breach—Profit made. etc. _ . , , -7 

(1921)48 1.A. 175 (1801)=43A. 257 (262-3). - T.n+hmt fred(or-Purtkour, 

*ith a nt« .0per* 

form his control with third party-Measure of damages in T*!, • ‘ '• • ( l -.pondmt agreed 

w " n "'“ ,iWR »*■&ELuBS'« 

-seller n bke.\lh-bu\ er. etc. . . ■> 4 nm of that sum as a dtp* !l 01 

(1923) 50 LA. 112(1521-47 B. 563 (STM). ^ JS. 1 and 1. UJ 

- Sale of goods— Contract for—Damages m case of- tbe ink was to be made marketable; that the conveyance 

Measure of. Stt CONTRACT—BREACH OF—DAMAGES ,as to be prepared and received within two months ho® 
FOR-SALE OK GOODS-CONTRACT FOR. ,v. ^ 0 [ [itf a g r «ment; that on signing the document # 

(1896) 231. A. 119 (126-7)=24C. 8(19). ^ Rs . 80.500 were to be paid, and after its regi*uat^ 

- Sale, of goods—Contract (or-Goveroment cootrof the remaining Rs. 500. Clause 5 provided that on paj®» 

of supply of goods—Indents supplied by actual customer— 0 f the Rs. 81.000. as provided by clause 2, the dan®® 
Condition of supply only on buyer furnishing indent signed safe or conveyance was to be executed, but should tw 
by particular person—Measure of damages in case of. Stt chaser not pay the amount within the fixed pened aco 
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SALE-CONTRACT PO 
Performanw oWf«W.) 

mentioned be was (0 have no right to the deposit or earned 
money of Rs. 4,000 paid on account, and any claim of hi* 
was to be void, and the vendor was after that date, to I* 
at liberty to resell. 

Quat't whether, on the right construction id the i*irr 
meat the only time-limit mentioned therein did not refer to 
the vendee’s preparation and reception of thecontejance. a* 
distinguished from completion of the sale (34). iKmmkt 
Hilda*.) JaMSHEI) KHOUAIUM IRANI f. BtiRJOKJI 
DHUNJIBHAI. (1915) 431. A. 26 - 40 B. 289 

(1916) 1 M W. N. 229 - 23 C. L- J. 358 -< 
20C.W.N. 744 = 19M.L.T 184 3L W 239- 
321.0.216® 14 A L. J. 225=18 Bom L B 163= 

30 M L J. 186 

-Time fixed for. if ami when of essence of contract. 

Sh Contract act. S. 55. 

Rights of parties on 

- Entlilk 1*0 frimiflii—^fiitakilily •*/. te uv• 

«Wrr S. 54 of Turns fir of Profit If AH. 

In England a contract for sale of real property make* the 
Purchaser the owner in equity of the eJa'c. and fiom this 
principle it follows that. where the right' as to payment of 
iaterest on the purchase money are not regulated l.y the 
ttras of the contract, the purchaser i> deemed to be entitled 
to Ibe rents and profits of the property a* from the time 
■hen he did take, or could safely luxe taken. jw*-«ico ; 
»»d interest on the purchase-money runs in favour <.f the 
’tndor from that time. 

SimUi. this rule of English law is inapplicable to cases 
governed by S. 54 of the Transfer of Property Act Ucawse 
«expressly provided by that section that such a contract 
‘rates no Interest in or charge upon the land. (£W flmit- 
L C .) Maunc Shwe p. Maunc Inn. 

(»M) <4 L A. 15 - 44 C. 542 = 10 Bur L T 69 - 
MM.LT. 18-15 A L. J 82 25C L J 108- 
(1917) M. W.N 117-19 Bom L R. 179- 
210. W. N. 500 = 6 L. W 632 = 381.C- 938- 
32 M L J. 6. 

Specific performance of. 

~-Suit for. Su Sale—Specific performance of 

°>NTRACr FOR. 

BALE-coVENANT OF TITLE IN DEED OF. 
Absolnle Covenant 

amount 1 to. 

" cu' 0 ^"' in * 10 ,he fol,omiB < eflK ' “ 

»i,u • 1 * M,an 8 er no* « hereafter acquire any other 
•^'he property told, or any kind of fia» arbe. I. the 
and assigns, .hall in every way be re*f»» 

, 7* The vendee shall, at all events, be at liberty. 
52 contingencies arise, to seek his relief in the Civil 
J2* realise his losses and damages from me. the 
• my 5e,M lf id property, and tisat of my heirs 
('“***”• ‘ogether with interest and costs incurred in the 
“ d ,0 *M* I will hare no object** whatever." is an 
to the property which is sold 
V U.u Ri<Uri Cm<i ) B\BU BlNDCHW PtRSHAD 
Mah *NT Jairam Gir. (1887) 14 I A. 173 = 

__ 9 A. 705 (710)=6 Sar. 61. 

^ Enrii,urr'i right Ir-Censtruttw* of tom/rati frr 

3iauSj Wff ‘** dh * ** defmdant-respcndent.on 
ettar. n en ' eredin,04n agreement for the sale of an 
wjjrr^a Dabha. The agreement was in the* 
t £, of 19-075 at which it has been settled 
indent)" to convey Haka Dabju 
m ~Z? Che appellant) “Rs. 200 hare been retested 
»°n«7. The balance, vis.. Rs. 9.875. exebsive of 


SALE-COVENANT OF TITLE IN DEED OF 

—(Cmtd.) 

Absolute Covenant—(tW</.) 
cosb. win he nieimJ in ash within 15 days, and then I 
will execute the sJx det.1 and get it registered. The- purcha¬ 
ser will hear the 00 auuunt of the stamp paper and 
the rf-i-autim and mutation f«». I will have nothing n. do 
with the*. I wiil uke the entire amount in Cash- If the 
Ldance i« m/ paid within 15 days the earnest money will 
\* forfeited, ami the sendor will beat liberty to sell the 
lUla m not." 

//«Af. that under Mxh a.ontract the purchaser had no 
right loan absolute wairanty of title (1/7). (Sir kukard 

CmrAJBtRU Binds miki Pakmiad 1 . MaHant Jairam 

Gir. (1887) 141 A 173 9 A. 7051713)- 6 Sar. 61. 

Qualified covenant. 

- Wkil amount 1 to. 

A clause in a sik detd to the effectShould any kind 
of dispj'e arbe. whether now or hereafter, on my pan. or 
that of my heir* nr assign*. in the property sold. 1 . the 
vendor, and »r heirs will be responsible therefor ” is a 
qualfieJ cosecant of title to the property sold (175. 177). 
[Sir kukard H\RU BlSDrSHM PaRSHAD V. 

Maham Jairam Cir. (1887) 14 I. A. 173- 

9 A. 705 (710-1) j 6 Sar. 61, 

- Pmtkaur'i n;ht to—Corntratioa of ton!ratl for 

arfr. 

The phintiff appelant ami the defendantrespondent, on 
3-10 l.v'2. «itncl into an agreement for the »ale of an es¬ 
tate. call'd I tiki Dabha The agreement was in these 
words .-•• Out of Ks. 10.075 at which it has been settled by 
Mahan! / “ (the respondent)" to conwy Ilaka Dabha to 
Bibw B “ (the appellant)" H*. 200 hue Iwtn received as 
earned rrenty. The balance. ■»: . R». 9875. fxrhwie of 
COWS, wifl be rvumd in cadi within 15 days, and then I 
will cxnwte the ukdeed and get it rccisintd. The purcha- 
«er will lr»r the sods on account of the ‘tamp paper and 
the legi-tration and mutaiion fcs. I will have nothing to 
do with them. I win take Ik entire amount in cadi. II the 
bjLmc h not paid within 15 days the earnest money will 
be forfeited, and the vendor will be at liberty to sell the 
Ilaka or not." 

The re^avdent appeared to haie thought that under 
that contract of sale the appellant wa« entitled to a covenant 
to the Wowing effectShould any kind of dispute 
arise. whether now or hereafter, on my part, or that of my 
heirs or m-ign.. in the property sold. I. the cendor.and 
ray heirs mill be respond We therefor. 

Their I orddnpc were, however, not prepared to hold that 
wh a cemtratl of sale gave the purchaser a right to rnsist 

any focal,os manl* mkH as the pracltce of English 
lawyer* had atia hed to an English con.rxt of »le «f <hl« 
.as wha« wa> in the minds of the parttes (1/5). (Sir 
kit hard Conti-) BaIU BlNDWRlPAROTA|.r. MaHANT 
Jairam Gir. (1887) 14 IA 173=9 A. 

SALE - DECLARATION OF INVALIDITY 

AGAINST PARTY OF DEED OF-SETTING 

ASIDE OF DEED OF. 

_IKjinclicn. Sit DEED—SmiN'O ASIDE OF-DEC- 

la ration OF INVALIDITY, etc. 

SALE-EXECUTANT OF DEED OF—MINORITY 

OF. 

-- Onus el t'tef •’ If- 

In a svt to set adde certain cooieyances by the plaintiff 
to the three first defendants on the grwnd that the plaintiff 
was a minor at the time when he executed those deeds, hid 
that the bnrden Uy upon th» plaintiff of proving (hat he 
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SALE-EXECUTANT OF DEED OF—MINORITY 

was a minor the tine (l05>. (Sir Mmhp* E. Sni/i.) 
AUMINI'IK UOR-GENERAI. Ot BENGAL r. JtGCESn.vR 
ROY. (1877) 3 C 192 1 C. L R. 107 - 

3 Stub 455 = 3Sar. 760 

- Stt jlu Deed-Exec it ant of—Misority of. I 

(1918) 151. A 97 (101)-45 C 909(917) and 
(1928) 55 M L J. 88(90). 
SALE -EXECUTION OF DEED OF. 

■■ - Pay men! >>f fiuiix M. iur 1 * fii’t—Pwit* m -iti 
: -enJor—Pigkli of forint in tow of—Fng/iii tyuttoUt 
Jotlrinti—fuafflitoMily of. to Ironuttiom A’/iv.w 
ffinJni or khottn //initti >ihJ Miktmtdaxt. 

The Court Wow arrival a' the ronduwrti Uut thr real | 
and final contract between the parties wa» one <4 ab*lute 
*ale ami purchase, upon which there had l«n a partial pay 
ment o( the purchasemoney. The C.wl below further held 
that, in these tircum'lancr*. a (ompkte title to thr land' 
patted to the puicha-n I.> virtue of the Ial.of «alr in Hi 
execution ; ami (by a *upp«.*eil applicatiui ol the c'a; trine* 
of English Court*of Equity) that the vendor in pottt%ska 
of the lamb wa* to be treated a* having only a Iren for the 
unpaid balance of the purchase money ; and wa* to be held 
accountable a* a mortgagee in po***.*inn foe the rent* and 
profits. 

Q**r,\ whether the principle* upon which the Court below 
proceeded were *r*jnd in the«*«lvr\ or applicable to a Iran- 
vaction of the nature in que*tiem between Hindoo* or be 
tween a Hindoo and a Mussulman (305-6). {Sir Jomti II’. 

Milt .) Rajah Saiiir pfehuu Sfis Baboo 
Budhoo SINGH. (1869) 12 M IA 275- 

12 W.R (P C.)6-2 BLR (PC.) 111- 
2 Suth 225 2 Sar. 130 

- Potuttion mt J,/i*tir4~//i/it, in tow of—Hindu , 

uudor. 

rite Court below *<tm* to have ruled that the effect of the 
execution of a Hill of vilr by a Hindoo vendor i». to «*e tbe 
phraseology of English law. to paw an estate irrespectively 
of actual delivery of potion, giving to the instrument the 
effe:t of a conveyance operating by the Statute of U*«. 
U hethcr such a CMCMaa Would I* warranted in any case b 
very qurstionaUc (306 7). (Sir Jont,IV. CMtiU.) RAJAH 
Sahib I*erhlad Sein r>. Baboo Budhoo Singh. 

(1869)12 M. I. A. 276-12 W R. (P C.)6- 
2 B L R. (P. 0.) 111=2 Sutb. 225 2 Sar. 130. 

SALE-EXECUTION OF 
CAPACITY. 

-Intere-t nf executant in another cap*ity if pave* in 

case of. Stt SaI.F-INTEREST PASSING UNDF.R DFFDOF. 

SALE -EXECUTION SALE 

- Stt Execution Sale. 

SALE-FRAUDULENT TRANSACTION. 

—-Evitlence-Religiots Endow ment-Mohunt of a*thal 
-Sale of aslhal property by. Stt HINDU Law-RfI4GIOUS 

Endowment—asthal—Mohunt of-Sale by. 

(1877) Bald. 140(143). 

—Finding tf—Profritty - Cenndtratitn-Pertitn 
moll of—Failure to firm—Finding KiuJ on. 

Where there i« no other evidence, tbe only way in which 
a *ale of immoveable property can be proved to be a 
fraudulent sale i* by showing utter inadequacy of coe*i 
deration. 

When the total value of property was R* 20.000. and 
n "*£"«* for ,lu ' a *W*. «d it appeared that 
Rs. 17.0(0 out of the Rs. 20.000 was an absolutely good 
consideration and had passed, ktld. that the fact that the 
passing of the remaining R*. 3.000 wa* not satisfactorily 


DEED OF. IN ONE 


SALE- FRAUDULENT TRANSACTION-(OnW.) 

proved wa' not efficient to justify the conclusion that the 
sale wa* a fraudulent one. (Viuount DuntJin.) V. E. A. 

R. M. Firm r. Mav'NC Ba KVIN. (1927 ) 5 R. 862= 

A. I. R. 1927 P. C. 237 = 27 L. W. 447“ 
4 0 W N. 926 = 32 C W N. 28= 46 C. L- J. 319= 
105 L C. 788=29 Bom. L- R. 1481-53 M. L. J. 388. 

-- PottMf (loin—Pur thaw of. 

It would be going much too far to impute fraud to a 
purchaser upon the mere ground that he had bought up a 
possible Claim (228). (Lord Jutiitt Turntr.) SkEENAUTH 
BHaLTTaCHARJF.E :. RAMCOMUL GUSCOPADYA. 

(1865) 10M. I. A 220 = 3 W.R. PC. 43= 
1 Sutb. 600 = 2 Sir. 121. 

- Proof of. 

The appellant set up title to a moiety of the property 
-eiwd by the Sheriff under a writ of sequestration, address¬ 
ed t.» him. in exertion of a decree obtained against one A. 
The appellant claimed title to the moiety under a deed of sale 
enacted by ./ in hi* favour during the pendency of the suit 
in which the *aid decree was passed. And the principal 
qwtion in the case was whether the sale wa* a Utu (ft 
conveyance for a valuable consideration, or whether it was 
coHu'ive between the parties, and intended to defraud the 
creditors of A. 

Tbe Supreme Court held on the evidence that the d«d 
of sale was fraudulent and void as against the creditors of 
A. and had l«e*n executed for the purpose of dealing a 
sequestration (49 50). (Mr. Ptmkrton Uigk.) MUSADEE 
Mahomed Cazeem Sherazef r. Meerza ally 
Mmoned Kim. (1864)6M.IA.87* 

8 Moo. P. 0.110-1 Sir. 489. 
SALE-GIFT INTENDED BY DEED OF. 

-Evidence of—Admissibility. Stt EVIDENCE ACT. 

S. '12—Sale deed—Evidence, etc. 

(1911)381. A. 85-* S3 A. 340- 

-Finding of-Propriety. See PURDANASHIS- 

Husband-Sau deed in favour of. 

(1898) 25 A. 137 (143 4)«- 20 A. 447 (1M 5). 

- Stt Mahomedan Law-Benami transaction 

—Mother—Daughter—Sale dfed in favour of. 
ETC. (1906) 331 A. 86 - 33 0.773 (784-5). 

SALE-GOODS-SALE OF. 

Collateral security -Goods deposited by insolvent as 

-Sal* by creditor of—Delivery of good* ,0 

in imnhtncy op payment of their full value if amounts w 
a. Set Dfed—Construction of - Coiaatfwl 

SECURITY. (1842) 3 M. I. a. 19(39 Wh 

Contract for. 

<For cases not noted here. Stt UNDER-CONTRACT 


—Goods—Contract - for sale of. 

-Anticipatory breach of—Damages for— 

-Mitigation of damages-Plaintiff’s duty to take** 
for. Stt Contract-breach of-Anticipator' 
breach. (1928) 551, a. 299= 55 c. m 

-Breach by buyer of-Damagcs fee. Stt M‘ 

CONTRACT FOR-BREACH OF-PURCHASER-»* wl 

-Breach by seta of-Damages for. Set - SaU- 

Contract for-Breach of- Vendor-Breach 

-Expert tribunal set up by-Decision of. 

within its competence - Court's interference with-Lro un 
Stt Contract-Expert tribunal set up by. 

(1903)8C ; W.».67- 

-Frustration of—Doctrine of—Applicability «• 

Contract-Frustration of. „ a 4 * c 

(l)(1922)50IA-9(^: 

47 B. 314 (348-9) and (2) (1920) 13 L-»■ *• 
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SALE-GOODS—SALE OF-(CWJ.) 

Contract for-fCWJ.) 

-Time—Bargain—Meaning of. Su CONTRACT— 

Time-Bargain. (1848) 4 M L A 339(^46 7). 

-Time for performance of-Exlcn*i.m by agreement 

of—Rights of parties thereafter—Agreement after ongmal 
date. Stt Contract ACT—Ss. 63 and 55. 

(1921) 48 L A. 175 (179-80)=43 A 257(261 2X 


Imported sngar-Contract for sale of 


-Tariff valuation of such sugar—Relation <4. after 

date of contract—Rights of pirtie* on. AVv Ta*IF F ACT. 
S.I0. (1925) 521. A 196 - 52 C 611 


Manufacture by third party -Goods subject of. 


~ "Contract in respect »f—Damage* f.n Uraih of— 
Contractor’* liability for. Sc PRINCIPAL AND AGIST- 

Agent-Contract by-Salk. 

(1919) 13 L W 537 (510). 


Price of -Suit for. 


- Mtintaiiuhlilf—Dffmry pv/f-.A umt */. 

an J them 0 f frr-P^jmiHt r/ d'ftnmto -m/y 

-Ctmrui fMUmpinhf -Pam KMi-IMr*/ *t •* 

mlratl. 

In a suit for the price of M«k *hi’h had ad«uc4y 
never been delivered, it appeared that the plaintiff* had 
»«w bwt in a position to tfw the gmd* they had *o!d 
Md lho «>»« <h* defendants h-td nm agreed to acre* what 
■«« called delivery orders, directed to third net-**, as 
‘ometh.ng equivalent to delivery so as to evmerateibe 
PUmtiffs f,nm liability l0 deliver the e**k and to entitle 
J^lo sue for the price. The making of 

f <^tract* relating in the suit goods re*M in an 
agreement (hit the obligation to deliver the goods sbowH 
n# tetnain effective, that the prio of thru «hm*i neither 
i/?a . n0r p,i,l ‘ "* differences. 

H,U «h,t those differences having l**n paid or tender 
’.and nothing being due in regard to then*, the olaintW. 
gi, W, »’H to recover anything. ((WArAvf.) 
. .. ,Vn08S k *MPRA$»D f. fioviviwtes f'H«TH»R 
8HUJADOSS & Co. (1927)551 A 32- 

lft _ T 51 M. 98-6 0. W.N 145 

T t l 07 .! . 0 ; » -30 Boa L. R 238 27 L W 153 - 
1 1*T 10M. 138-26 A L J 191-47C L J 141 
A. I R 1928 P C 30-51 M L J 130. 


been St?* 0 . reowtr P** of goods alleged to bate 
ftiu Su ai>d ***** I>V the appellants to the ie*ponA 
• it is ne*es«ary foe the appellants to prose that th* 


►y. 1 , " foe the appellants to prose that tr>» 

«delivered or el«e that some document 
|S. fB * 8 l, r i,0,Se ee’pnndents nhich would oblige 
of j. /. a " °* IP***' to hand them over to the Mdtf 

SUKDEVDOCC RsMPRSSSf) r. 
^£ 21 ""°“ Bm,, IAW»S 4 CO. 

,ffi“I-A 32-51 M 96=5 0 W N 195= 

IL-T iw «: 30Bo,a L 8 2 * at7t W 4531 
a M. 138 = 28 A. L J 184 = 47 C L J 144 = 

A I R 1928 P. C. 30 = 54 M L J 130U33). 


^-GOODWILL-SALE OF A REAL 



Act f°e—What amounts to. Sir CONTRACT 

•®-«. Exception I. (19211481 A 

18C.103D. 


< SsH2555» t OFnCUM-RALE BT- 
00JTVETBD UNDER-ERROR AS TO. 


of-Quantum. Sit ClOY- 

‘'^-Officers of-Sali deed by. 

(1873) 20 W. B. 211. 


SALE-GUARDIAN. 

Contract for purchase of Immoveable property by. 

-Minor iu« 'kind by-Specific performance of 

■'•mlrart—Minre’s right l«. Sc HINDU I.AW-MlNOR- 
Ut'ARIM IN OF—CONTRACT RV-PURCH SSE OF. KTC. 

(1911) 891. A. 1- 39 c. 2.32. 

Sale by. 

_ Admi'M.« in deed of, of hi* having relinquished 
h*> *h .it in r^atc *r>ld—Binding character of. on purchaser. 

Si: Hindu I.»u-minor-guardian of-Sale by- 
adminsion in. nr. (1888) 161. A 96 (10S)= 

16 C 627(635). 

' Necr**iiv for—One* of proof of—Evidence. Stt 

Hindu U»-Minor-GuaRdhn 01 -S.ti.r rv- 

XECESdTTY FOR. '1888) 161 A 96 (102)- 

16 C- 627(634) and (1880)6 C. L. R. 628. 

-Reversionary intjffM of minor-Sale of-Validity. 

Su Hindu I.\vv—M inor—Guardian of-Rf.ver 

skin ARY INTEREST OK MINOR. 

Sale deed by. 

-Capacity in which, rvecnie.I—Individual capacity or 

capa iiy.jf guardian Sc HINDU J.Att’-MlNOR-GUAR- 

dun in —iii fd ry-Exhttion or, 

f!)-1856' 6 M IA 393 (412); (2)(1887) 14 I A. 178 = 

15 C. 8(15 6). 

-Covenant to imWmnifv in—Chaige crri*ed on other 

pmfniy >4 t-ur-r (.4 doe prrf««manrr flf— 1 Validity. Stt 
H:\-Iitf l.t*—M inor—Guardian of- Covenant to 
indemnify iv-Sti r dkfd rv C.iurdi *n. 

(1887) 14 1 A 89(96 7)-11 B 551 (661 i\ 

-r-nmaM to indemnify in. imposing personal liability 

on minor—Validity ,4. Su HINDU I.AW— MINOR— 
Guvrdisv Or-COVFNANT TO ivnmNiiv rv-Pfr. 
NONAL U Hill I TV. TTC. (1887) 14 I A 89 Wi¬ 
ll B 551 (561). 
Pir^r •'or a«vd hrir"—lVs*l ntn'nl as-Interest 
of min ifpa»r« wVt. S t R|NIHI I.vW-M|NOR— 
Cr \KHAN ok—A t. KN \7|ON PS - D»FD OF. 

M856I6M I. A. 393(412). 
SALE-HINDU LAW-JOINT FAMILY. 

-—Father—Sale of family prop-riy by—Conlrart foe, 

Sc Hindu uv-|oint Family — Fatiifr-Con* 

TK ACr I OR SALL FTC. 

SAlE-niNDU LAW-REVERSIONER 


—— Presumptive itser*kn«i—Sale of intmM of. Sit 

Hindu Law—R rvntsjoNtR — Presumptive Refer- 

MONER. 

-SaK- <« widow's death <-f interv-t in last owner's pro- 

petty—^Validity—May* portion of consideration made 
parable on vendee morning properly. Stt OlvMPKRTY 
\ND M sintfnsncf-Revfrmonir. 

(1908) 351. A. 48 (56) 35 C. 420 (4267) 

SALE-IMMOVEABLE PROPERTY (INCLUDING 
LAND) 

Contract for sale of. 

.——CtMtfthJ it*tr*tl rr nit—Evident. 

Soil by vendor* for »p-ific peifurmancc of a contract 
entered into by defendant's de.ea*ed father to pnrch. se a 
JwdSng h«»J*e from one of the plaintiff.. 

Tbe Snl.cdinalc Judge dismis-ed the suit holding that 
•here wa* nooer.pVH rto!n't between the parties for the 
vj|e and purchase of the bouse in onesika. He found that 
there was an agreement to sell, that the price had been 
find, that some sort of draft was settled, that the defend- 
a*t** father even advanced money for the purcha«e of 
stamp paper, and that the stamp paper itself was purchased 
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SALE-IMMOVEABLE PROPERTY (INCLUDING 

LANDH<'^-) 

Contract for sale ) 

.Itiimrd to the ilcfendawt’* father- Bui he of 
oiunion llm the mu* important condition precedent to :be 
luimpktico of the contract was tht ■***'*» e( nk M« 
by the defendant’* father and that the plaintiff. .bd ort 
afford him hi- agent' '*h an .fp-ctwutj. 

On appeal the lli-h Court umt. •a the evidence. t» the 
Wife ..ikImob. They hHd •* the did. »ce that the 
pllintilf' ■ of the exiMetwr id a cuaffcted agrcerrxnt to 
sell and l«y «u» mocc credible, revered the decree !***■- 
and gave a decree for >peeifr: peifomamr. 

Privy Council aftraedthe High Court dr ier. (IjrJ 
Atkimon.) BAIJNATH R tv GOFAL RAM KHFMKA. 

(1928) 1081 C. 681 A I. R 1928 P C 92 
——In a «uit for specific performance of an afcged con- 
trait for the vik <•* imm-.vulie property the i«u* betueea 
the par lie* wa* whether there wa> a <«*lr*l the plainiift * 
alleging a imtract. the defendants denying a contract awl 
alleging lhai tkie was not even negotiation fo. a c^rait. 
There wa* no <li*pute a* to the *uhject matlrt of the alleged 
o ml net. According to the plaintiff'’ Mory they were 
actually put into po"C"ion of the property, which wa» .he 
Mjliject matter of the contract; the price wav arranged and 
a portion thereof wav paid a> earne-t money . 

1/elJ, rewrving the High Court and reposing the Subx- 
dinatc judge, that there wav wftcient evidtnee in the ca^ 
to c*tal:li'h a contract. {$»' LtneelA SanJerum.) BIN PA 

Prasad r. Lvu Kishori Saras. 

(1929)30 L W. 34-1161 C. 388 
A I R 1929 P C. 195-56 M L J 785 

- i'.mttdwn of—Tim. for—fji/nre to it—Tim, 

for e.mfldi.n in >ju ^/. 

Where the lime for completion of a contract for the »ale 
of immoveable property W not spe.ifically fixed i: would be 
the duty of the parties to complete within a reavonable 
time. (Sir Unal < Sinfer »■'».) BtSIU PRAStD P. UU 
KlSHORI SARAN. (1929! 30 L. W 3» - 116 1 C. 388 - 
A. I R 1929 P C 195 56 M L J. 785. 

-Con*iileration for. king wm then paid and mm* to 

lie paid in in'talmenl' at Mated periods — hrehaser’.* 
default in ugaid to any of payment' to be made-Forfei- 
ture on. of amounti alieady paid by him—Provi'ion foe— 
Penalty—Relief from. See CONTRACT ACT. S./4-SaLF 
of Land. (1915) 331. C 323 

-Specific performance of. Stt Sale - SPECIFIC 

Performance of Contract for — Immoveable 
Property. 

-Time- if of essence of. S/t CONTRACT ACT. S. 55 

-Land. 

Land-Contract to sell 

-InMalmcnt payment' provided for by-Payment of. 

on day> fixed, if of C"ence of contiact. St, CONTRACT 
Atrr. S. 55-UND-CONTRACT TO SELL - INSTAL¬ 
MENT. ITC. (1860) 8 M I. A 239(260). 

-Time if of essence of. See CONTRACT ACT, S. 55 

—Land—contract to sell-Time. etc. 

Land with building on it—Sale of. 
Ownership of building if passes to purchaser. See 
Bengal acts-Land revenue Sales act XI or 
1859—Sale under-Land with Building on it. 

(1927) 511. A. 218 (224 5)=54 C. 669. 
Value less than Bs. 100-Sale of property of. 

- Cmlruelivt Possession by deliter j tf instrument— 

SufS/ieney of. 

S. 54 of the Transfer of Property Act requires that a 
transfer on sale of tangible immoveable property of a value 
less than Rs. 100 may be made either by a registered in 


SALE-IMMOVEABLE PROPERTY (INCLUDINO 

LAND)—(C<*.tf.) 

Value less than Bs 100-Sale of property of- 

(Ccutd.) 

Mumer-t or by delivery of the property. Their Lordship 
cannot accept the suggestion that, for the purposes of S. Si, 
-ome -on of constructive possession resulting from the deli¬ 
very of the alleged instrument of transfer might be sufficient. 
For thi* purpose there must he a real delivery of the 
property, (Vitetunt Cate.) RlSWANATH PRASAD p. 
Chandra Saravan Chowdhury. 

(1921) 48 I. A. 127 (132)=48 C- 509 (514-5)= 

63I.C. 770. 

SALE-INCUMBRANCES ON PROPERTY SOLD. 
Discharge of. 

Date fixed for completion of contract- 
discharge BEFORE-VENDOR’S UNDERTAKING AS TO. 

- CmfUanu uili—Proeurinf of mortyaytAs (tnienl 

It divUrje before that date if. 

A contract far the sale of land, by which time was nude 
in all ie*pect' Miirtly of the essence of the contract, fixed a 
date for the completion of the purchase and empowered the 
vendor, in the event of default on the part of the purchaser, 
to put an end to the contract. The contract also provided 
(hat if the purchaser raised anj valid objection within the 
time allowed for that ourpose to the title, the vendor was to 
remote it within a reasonable time. The purchaser nude 
default in do*ing the transaction on the date fixed, and the 
vendor reminded the contract. In a suit for specific per¬ 
formance brought by the vendee, he contended that the 
vendor had no right to rescind, as the latter was not. on the 
date fixed for the completion of the contract ready—that 
is. aUe and willing to convey to the purchaser the fee of the 
property sold, inasmuch as he had not before that day paid 
off and discharged a mortgage existing on the property and 
procured the legal estate in the property to be revested in 

The evidence showed that the vendor had. before the 
date fixed for the completion of the contract, offered to 
have the mortgage discharged on closing, and that the tnort- 

£ would have had she been called upon to do so on or 
the date fixed for the dosing of the transaction, exe 
cited a discharge, and that she had consented to do so up 
on payment. It also appeared that the procedure applicable 
to the discharge of the mortgage in question and the revest¬ 
ing in the vendor of his former estate in the property meet- 
gaged was vtTy simple. The purchaser contended that. 
Jeipite all this evidence, tbe vendor must be heU in print 
of law to bare been unable to complete the contract oo the 
date fixed, because the vendor was not entitled tocompH 
tbe mortgagee to execute a discharge and the mortgage* 
might have changed her mind on or before the date fixed 
for the completion of tbe contract. 

Hdd that, in the ahsence of evidence that the mortgagee 
contemplated the change suggested, it coold not be held th* 
the vendor was disabled from conveying tbe interest soW. 
owing to tbe bare possibility that a contingent and itnproM- 
ble event might conceivably occur (127-8). 

There is no authority for the view that a consent to a cer¬ 
tain thing, which, if unrevoked. would validate a vffld ?” 
title, is ineffectual for that purpose if. although unrevoW 
in fact, it is revocable in character, (lord 
BRICKLESr. SNELL (1916)381.0.1!^ 

86 L.J. P. C. 22--=(1916) 2 A- 0-699- 

Vendor's default as to-purchasrr paying saw* 
-recovery from vendor op amount paid- 
right of. 

- Sole free from incvmbranees. 

Property which was sold to the appellants free fro* £ 
curabrances was in fact subject to incumbrances. N aU 
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SALE-INOUMBRANCES ON PROPERTY SOLD 

-(Grott) 

Discharge Qi-(C**U.) 

VENDOR'S DEFAULT AS TO-PURCHASE! PAVING 

Same—recovery from vendor ok worn 
PAID-RIGHT OF—(CV*/7.) 
the vendor ror one B to whom he had told other property 
of hb with a stipulation that he ( fi) *houkl <li*clurgr the 
said incumbrances having discharged the same. the won 
gapes who held the prior charge* upon the property sold to 
the appellants took steps to realise their securities by *j»r. 
The appellants paid several sun* of money in order 10 
clear the property, and instituted a suit again*! their nodo: 
to recover the amounts so paid by them. The High font! 
held that, as the property was not actually subjut to ar. 
effectual order for sale, the appellants were m* compelled 
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SALE—INCUMBRANCES ON PROPERTY SOLD 

—\Cc*td.) 

Invalidity of-Benefit of. 

7 Yeod'V or pun haw entitled lo-Co*eiuM by©,,, 
chaser to pay ojf mcural^nce*. Sa EXGCVINW SaLE- 
vioricage—Property st rjett of. 

1 361. A 203 (228 91 - 31 A 583 589 90.) 
Sale expressly stated to bo free from, 

- Elm. 

The pw.ha-e deed contained the Caere** declaration that 
Ihe pofKit) Was «M free from incumbrance* and conse- 
tjaerrHy by S. >5(I)fd »ub S. ( 2 ) A the Transfer of Pro. 
Daty Att thevtwde mu*t have keen deemed to contract 
with the buyer* that be had power to tran*fer the property 
so sold, and coA'Cqsenlly that the properly wa* fret from 


mivmu.iviuvi ivi | i (tiDk ' r . *'«HI 

to make the payments to avert the sale, and that they were. }£**"***"•» Nat , hu Kh ' n ' *• THaKUR 

rot entitled to any relief. i l r* wr . (M2l >“* W. «- 

Hdd, reversing the High Court, that, umlcr S. 55(1) (d 20 A L \ V J P C 82 ” 

sub-S. (2) of the Tran*fer of Property Art. the apprUuni* « c v r”!,? ®. ~J l? 22 ' M W. N. 323 = 

were entitled to recover from their vendor the munic* paid I 35 C " J 4,7 A 1R 1922 *• c ~ 661C. 107- 
hy them either for redemption of the mortgage* existing 42 M. L. J. 414 (445). 


up* the property purchase-1 by them. <* f«< the punha*e 
of the property on sales under *«ch mortgages or to prevent 
t«b sales. 

Their Lordships find it difficult to accept the view of the 
High Court that purchaser* of a prup.-rty arc not compelled 
to pay o8 moetgagees who have obtained -lev rev* f.a *ale. 
even though a sale is not immediately threatened. f/»v7 
Bmhuti/r.) NATHU KHAN .-.THAKUR 111 kloNAlH 

SlNCH. (1921) 15 L W. 635 - 20 A. L J. 301 
26C. W N. 611 ■ L R 3P C 82 
7A Bom L. R 571-(1922> M W. N. 323- 
36C.L. J.417-AIR. 1922 PC. 176-66X. C 107 
42 M I» J. 444 (447-1) 

-Undertaking by vendor to di*chirge same. 

Contract Act-Ss. 60. 70-Vendor. 

(1928)561. A. 135 - 60 A. 371 

VENDOR'S STATUTORY OBLIGATION AS TO. 

-- Cmtrarf txdkdiHg—WkU amumti to. 

Property, which wa* in fact subject to more mortgage* 
|han one, was sold a* being subject only to one mortgage in 
f*»o«r of one P. The deed of sale expressly stated that. 
jP*rt from P's mortgage," the property hup to this date 
"J* ,r °m »H rights of transfer by vale, mortgage. " ere. 

ll « portion of the sale deed provided that " If. God 
l0 »hid. any person comes forward as partner or co *ha»er 
bring* a claim, or if an encumbrancer, etc. is found in 
'"Ptct of the whole, or. part of the property *oM. and »' a 
'e»lt of his claim the property pa** out of the po**r"ioo 
°* ,br *«deet." then the vendor should have certain ohS 
P 0on *. and that was exclusive of all olher rights »n the 
of the v«nd«. 

"'Id, on a construction of the *ale deed, that there wa* 

* strict in it excluding the statutory obligation that the 

i» bound to discharge all incumbrances easting at the 
I'M of the ule. 

«« portion of the sale deed which states what is to ew*ue 

• ,ht ol the vendees being pot out of poM®?* may 


SALE-INTEREST PASSING UNDER DEED OF. 

—Exrcu of rfcnl in one capacity-!,,™ of c x«u- 

UntmarwelK, , 4 p 4 . 1 t) ,f p4**r* ir C « (1 |. <f„ Mokt . 
CAGE-DEED ftr-lNIFRKSiftr Y10R7CAGOR PASSING 
(I) (1878)51 A 211 (219 20) — 
40-40B(JNk(J)(1914)411 A. 189 42 C 56(61) A 
( l )(1919) 11 L W 211 (244 5.) 
---Guardian-Sale deed by. a* •• proprietor and heir " 
—Estate of m not if pa*w under. Su Hindu UW- 

Minor—Guardian uf-aucnatkm rv-deio of 
(1856) 6 M. I. A 393 (412). 

-Hindu !jw-jai.i Family-Father-Sale by. of hi* 

right and interest and m-thing more -Interest r.f other 
S" I mcmhrfs capable A being di*po*.l of I* him if p«c* 
under. Xu HINDU LAW-jOINT FAMILY-FATHER- 
Salf by—Interest passing under-Richt. etc. 

M887) 14 1 A. 77 (83)-14 C. 572(679). 

— .fdud-CA. h r tfttuU,,", „ 

>d /1 *f tH turn fid, to !e dud. 

It mould be entirely contrary to wiled principles of law 
a* well a* u.ja*t t.» hum U/ ^ rt ha^v jf lfw Co.,)* 
•ere to abw rbe plain legal interprera-ion of a dml to \* 
aflected by .pecuDnomas to what pa..ir„Ja, right* existing 
•* ,he «"«*«' Pw»l to the mind* of some or 
all of the partie* to the conveyance at the date of it* exeew- 

1?°. i/L* '* J '* l" 

be deCiikd by the language used interpreted in it. nat.ial 
«**. I/WJWMJ IIIRJRAJ NOPANI I'ura 
SVNIiAkT DaSsEL (1914) 411 A. 189 (196) « 

42 0.56(65 6) 241. C. 296 1 L W 555 •: 
16 M. L T. 338 -(1914) M W N. 679 
20 C L J. 368-18 C. W N. 1313 . 
16 BOD L B 796-12 A. L J. 1185^ 27 M L. J 93 


J***! hy the parties to cover contingencies which were not 
(oroeen. but it does not contradict or .estnet ihe 
■wtr langaip ^ ,h e cailIiC[ 0 f sale or narrow or wipe our 
obligation* under the statute. (Ltrd MUSSU- 

■* T bhagwati v. banarsi Das. 

to?) 66 L A 135 *= 60 A. 371 -26 A- L-J- 650 - 
*W. N. 705 - 47 0. L. J. 6S9 = 108 1 C 687- 

30BonLL.B.834 = 28LW.l60- 
A.LB. 1928 P.C. 98 = 54 M LJ.689. 

S46 


SAL fob sale of° LD intebest “ C °NTBACT 


-Time if of essence of-lVtsumption-Evidewe to 
^^ , ^S\S , h7v7bS7^' I K»n«.^CO.^ATAa^5S-LFASEHOL,, INTEREST. 



< 1915) 431. A 26 (33)- 40 B 289. 
TtlU—R/im uliimi hr hur<> 41 !*~Pnfnrtr of 
it l*9Ba le.lamaticm lease from the Gosrrn 
ment of lUnbay for a term of 999 year*. Under it ,he 
lec^e was to reclaim the land and bring i, under coltivation 
within a period which was ultimately extended to 1910 • he 
ro acA to avsgn or underlet until the reclamation ir a . 
complete, without tbrcoM in writing of the Collector 
TV lease contained a provision for re entry and determina- 
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INTEREST—CONTRACT 


SALE-LEASEHOLD 

FOR SALE OF— 

lion of lli«- k-.»«e «n bft- h hy the ks** of any of the 
(OV'-ruiil' therein -..ntairwrL The rop-rwleivt. who bad. 
•>?>i.<iiK*<l a transfer of ilie k-a-e in 1908. agreed. in July 
l')||.ioVdtk IcasebuUintereM lo lk apprUant. The 
agicvme.it between ilvm provide I. inter a/u. lhat the 
title wa* to l* nu.lc m nk take. T.v appefaat'ssofiritor*. 
who proceeded t-» invcMig.ue tfc ■ li'le ■U'Je rtqowtino. one 
(»| uLieh related t-tl-- title of .*• C. who bad professed 
t«> make a title a» heir t-i hi* father. one «rf certain mort- 
gjg,v> of the intriot of.)/. A not bet of the ttt| M t i«» 
was fm a certificate nr letter from the Collector stating that 
.ill the covenant' an.l renditions ot the lease had Iren per¬ 
formed and fulfilled. 

1/,/d that if those requisitions had been made in time 
they would have levn Draper and should bare !<en ad¬ 
equately answered. (31). (I'neeuut Haldane). JvMSHF!) 
KHOIMkAM IRANI ?. HlRJOkJI DHVSJI BHAl. 

(1915)431 A. 26-40 B 289 
(1916) 1M W. N. 229-23 C.LJ. 358-. 

20C W.N 744- MULT 184 
3L.W.239 321. C-246-14 A L J. 225- 

18 Bom L R 163 - 30 M L J. 186. 
SALE-LITIGATION 

-(For other case* see under-LlTH.ATION-pKO- 

PEITV SUBJECT OF. OK TO BF. RlCOVF.kFH BT.) 

- Settlement af—Cent rjet far u/e iri'it,t la—hiifa 

lien Wilkin m.aninf al—Adminnirjii.n mil if a—Pen- 
J(H(f tf-£eulr,iel if iamf/fli and eufer.eaife natwelk- 
UnnJiHf . 

I.tttvr* <if Adininistratiufl >nr on the application of the 
appellant, the wife of S. granted hr the 0i4ri< i C.iurt of 
Amher.t under the I'robole and .\dminiMMti "0 Act lothv 
1st defendant, as son of S. to .ulmini-tvr the e-tate of his 
father. .V. and the suit property, a iwusg-t other*. hrrame 
vested in the l-t defendant a* such administrator. Sub 
•equently. an adminirtMlMV suit v.as intituled in the Chief 
f ouit of Lower Burma by the appellant mj her own behalf 
and on behalf i f her other chihl-en agrinst. inter Ju. the 
1 st defendant for the admini-lration by the Cowl of the 
estate which was in his hands. A preliminary decree *a« 
made in the nit in the t hief Court which directed that 
certain auoanl> should lie taken and certain enquiries made 
and that the suit should stand adjourned for making a final 
decree until llw accounU ami inquiries had been taken ami 
made, That court did not. howeTer. appoint a Receiver or 
issue an injunction to the 1 st defendant not to continue to 
act a< an administrator under hi* appointment a* an 
Administrator b/ the District Judge of Amher*t. After 
the said preliminary decree, the !*t defendant okained. 
under S. 90 of the Prohate and Administration Act of |88|. 
a* amended by Act VI of 1889. from the District Judge of 
Amherst permission to jell the nil prooerty. The respon¬ 
dent lank offered to purchaw the prooerty from the 1 st 
defendant "subject to a 'tear title", and the Utter, on 1&7- 
19 1 «. agreed to sell "subject to settlement being erf-cted of 
any litigation relating to the same properties." The res- 
pondent Bank Sub-cqucntly sent a requisition on title to the 
1 st defendant, desiring to be informed what the Station 
referred to in hi* letter of acceptance was. to which the l*t 
defendant replied Mating that he referred to the administra¬ 
tion suit pending in the Chief C«rt. 

In a suit for specific performance brought by the bank. 
MJ tint I? 10-7-1918. the 1st defendant and the Bank had 
come to a complete agreement for the sale of the preperty 
in question to the Rank; that the condition that the agree¬ 
ment should be subject to a settlement of any litigation 
rating to the property before the agreement shoed take 
effect was a condition for the protection of the la defend- 


SALE—LITIGATION—(C*rtf.) 
ant. and that the bank look the risk of any such litigation; 
and that there was no substantial litigation which could 
prevent the 1M defendant from selling. (Sir Jehn Ed if .) 

Ma chit Su v . National Bank of India Ltd. 
(1925) 23 L W 399 = 911. C. 432 = 30 C. W. N. 76- 
A I R 1925 P C. 261 = L R.6P.C.285- 
(1925) M. W. N. 847-50 M. L J. 644(650). 
SALE-MARKETABLE TITLE. 

-Leasehold imere 1 —Contract for sale of-Title- 

Reqaiutions by layer a4 to—Propriety of. See SALE- 
l.F-VSE HOLD INTEREST—CONTRACT FOR SALE OF. 

(1915)431. A. 26(31) ~ 40 B. 2». 

- Vernier'i default le make ml. ai a peed-Pnr 

fkaien’ iff ay m etmffefing safe en pmni ef—Vender if 
tan late aduiata# ef. and re fun It rmpfdt ia/t. 

A suit brought by G. a mortgagee of properties appertain¬ 
ing to the estate of a deceased person, against, infer ilia- 
B. trustee for the liquidation of the debt* of the deceased, 
to enforce the mortgage, was compromised on the terms, 
amoogM others, lhat G staid. at the request and hy tk 
■ driest r« of B. pay off certain other mortgage “P ,0 * P Jrti ' 
cular amount, that the amount *> paid by G should be 
added to hi* mortgage claim and carry interest at 7 per cent 
with quarterly re-t«. that, upon B making a marketable title 
to the wit property, the title should be accepted by G, and 
the pur. haw should be completed within one month from the 
, date of the compromise, and that, if such purchase was r.d 
completed within the aforesaid period, then the interest <* 
the part of the principal moneys secured hy the said mort¬ 
gage and further charges, namely. Rs. 2.90000 should cease 
to run and G should he deemed in lie the owner of the pro¬ 
perty wbject to the mortgage and charge aforementiemtd as 
-etl as all eaistirg incumbrance* on the property, and the 
whole of the said consideration money of K*. 2.90000 
should i fit tana besei off againsl his claims under hi' 
ga-e and further charges. 

HeU that, under the compromise. B had a duty »«pw 
form in relation to the conveyance he had executed to G ft:-. 
10 nuke oil a marketable title to the property, and that, 
having failed to do so. he was not entitled torefoMto 
wrote the convey ance on the ground that G did net 
plcte the purchase within the month agreed upon. (-«'• 
4*eer .m.) BaNKU RFHARI DHHR 9. GaW»UN. 

(1922 ) 27C W.N.77-31M L.T.159(P.0> 
AI.R 1922P C 319-21 A.L. J S- 
9 0. & A. L R 237 >-691. C. 163-47 M. L J- 

- Vendedi undertaking ai it-Cemffitnee 

' Il’iU am'null It . , 

In 1913 respondents agreed to sell land to apf*U* nIJ 
unlertook to deduce " a marketable ti-le free from »« JJ, 
sonahle doubts". The land had hero mortgaged i" 
t > two joint mortgagee* by an vehement of charge refi««“ 
usder the Reparation Act. 1877. the deed* being dfpw « 
with the mortgagee. As evidence of the discharge on* 
mortpge resjundents produced a certified copy of a rew* 
regirtered under the above Act and dated 30 9 02- * 
lease was eiecuted by one only of the mortgagees, but ^' 
ed that the oeber mon-agee was dead, that the etecu« 
was hi* beir. and that the mortgage had beefl w* 

1 ed. Appellant asked for evidence of these facts. bo« ^ 
pxrdents refused to supply such evidence on the groand 
the recitals in the release itself were sufficient proof «« 
fact* recited. They also failed to produce one of tl* 
deeds of the mortgaged property. 

field that the recital* in the release deed 
evidence against the joint mortgagee and that the 
as to title had not heen complied with. (ZW 
SaumvASDAS Bavri 9. Mfherbar. maM9 
(1916) 441. A. 36=41 BS» 





SALE-MARKETABLE TITLE— (Cm*) 

(1917) M. W. N. 258 = 19 Bod L. R 151 - Misrepresentation of safe deed 
21M. L. T. 236 = 21 C. W. N. 558 - 25 C. L. J. 311 S ° nly * ' 

39 L 0- 627=32 M. L. J. 178. 

SALE-MINORITY OF VENDOR. 

-Onus of proof as Co. S/t SALE- L MCI IAN J Htt| PtHL (1924)26 Bom L R 742-* 

OF DEED OF—MINORITY OF. 20 L. W. 107«(1924) M. W. N. €45 = 

SALE-MORTGAGE A 1 R *«* P- C 186 35 M L T. 139 - 

"WM-t-W-M. ''““'“muaS 

^SS:SSBS?Ti 

sS^SEESS 

jjeto The case °J the wa ; . .fcae .his ljW , Mm 

BiM Sale expressed the real contract Ixtacen cke^cirs. 20 L W 107 -( 1$’4 M W N <us- 

» h Kh was one for Che >ule by .he appelan. and A . I. B l924 P^C 186 35 M L T ml 

porchase by the respondent’s predecessor in interest of the 100 & A L E 928 - flO I C 822* 

fonr.anna share specifier! for thepnce of Rs. /a.COO. and , 7 j j im/imi 

'b« Chat sum was actually paid down in cash .ken .he 47 * L J 128 (135 >' 

•nstmmenc was executed. Sale or. 

The case of Che appellant was. that being in wan. of -NaUrt ml of transaction. Stt DEEIF—COKSTRUC- 

undt to carry on his suit for the Raj and Zemindary and TIOX oi-VlnMOAf.i OK StiE. 

for hit own support, he appM to the re-pondenf. pre (1894.21 1 A 96-21 C. 882 

dttesor in interest, who agreed to make advances fa those 

P«Twes on condition of having the fell of Sale earned. Salf absolute id certain events. 
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) I SALE-MORTGAGE-^*/,/.) 


rf T'l«ed. and duly notified in the pending writ; lh»t mt> 


(1894)21 L A 96-21 C. 882 
Sale absolute lo certain events 

h..»is«c fa m .tpge lecon.inq-f\nalty if a- 


S °f S* M P*^> con'ideialion « tom of H, 75000 SfeMtaRM^MaVal IMf of nrovi.ion-Onus on. 
5"5". °" ,f * «**<ur.on of the instrument; ami that Stt CONTKsa AfT-S. 74-MORTCAr.K-SAlS ABSO 
the respondent’s prerfcrevor in inter”*. from lime LUTE. 9 M. J. 311. 

•olime, advanced small sums of mimv. the whole aiw-jjl e.,. «t.h r«r .. 

* M* » Wes fell f„ short of R.. 75.000. SlIt W,,h "*** i0T " PUrchaM 0r 

M.m the evidence, that the real a.rangrwen. ItSMI - At Dftl>-0«ST«UCl)'>N oi —MoKIOACF— 

•he appellant and the respondent’s pmlecessor in inters Sill. wilH. ETC. 

ZZttZtZSl SiSAt 5ACE-OBUGAT.ON TO ErFECT. 

of the decisions of the Indian Coats in re»oel of - Ukntn of. from acceptance of offer to'wy. (/W 

Iheyconddered champerty (300). (.?,>/*«/. tadKt) tAlXHAIAft ARB SON r. AIOV4TM. 

Z'l Rajah Sahib PmHitn Sun r-. BsmolunMOO (1919) 13 L W. 537 ( 640)» 631 C. 621. 


H Sahib Pfbhi.aD Spin r. RainoBvuHOO (1919) 13 L W. 537 (540)^631. C. 621. 

(1869) 12 M I. A. 275-12 W| B■ J-C. 6- SA LE-OIL SITES TO BE GRANTED BY GO 


2 B. L. R P. C. Ill»2 Suth 225- 2 Sar 430 
InUntlon that sale deed should operate only as a 
transfer of a 

““ ft* Evidence act-s. 92-Sale-dieb 0) In- 

ITVT,0K THAT n SHOULD, Eir. 

, (1911) 381. A. 146 - 38 C 892 


J? Ev »>F.NCP. THAT TO KNOWl.FIW.F. OF VttDIL SALE-PRICE 
BC - (1917)441. A 236 M5C.230 “ 


VERNMENT-SALE OF 3 OUT OF 12 TO BE 
ORANTED 

■- ( ranar. for—Krfntmame of—Grant of tUal of 12 
sites if foodilfai preredtn. lo. S/t fONl RACT—I’l'klOK- 
\IAKTK or—T ondituiN mfceufki TO. 

(1921) 481. A. 214 (218)- 48 C 832(837). 


. I- Stt Sale—pcwhast-sioniv. 

tPrM " l T^r U rr b<lng0D,yi " SALE-PROPERTY NOT OWNED BY A PER- 

•frnJtJ ^t'r't TZZ'r*,!* 1!‘i K* - '• 

N. * -Ft/tt-f h r-frtunUhsm>-C*mtr»« temfhtt k/rrt 

Jit* Wkxi was Whether a vendor had e>uUr>hed that sl/tttJ rtriM'-^-F+ti 

^mature to a *le deed had bevn obtained uwkr a mi*- Hwonfl "* «rt pn^erty und,-r a conveyance 

^Ution drat it wa, really a mo,.pee deed. r««ted by the wirkm of a .Vreased p*™. IT* defend- 

^■^HNWthat was left was .ha. there «a> in fact an... Jbr herrva! I« uf .he ha. «l,e> 

agreement to sell; there wa. a certain <«. -ere the real owner* -f the pn^erty. bar .be,r mother had 
tn f!ion antecedent to the ,Wd of ^Ic. in which the no trtle to e«>s*y .he same, ar-l that tbe conveyance was 

^ P^scd ,o mortgage*"!nd then there wa. .hat ^efae m- efcjal ro^ any (il h to rhe plainriff. 
■w be called a blank as J what happened at .he *twal Thegue^MO wa. whether .he <H«idanl. wrre, I tj reason 
J^on. TV. K.A 1—rv.VhT the attpiaiion of repre^oUtions made 1^ them, e^opped few. disputing 


,3^°"- Tbe vendor had. however, in .be attestation of repre*en«a.«s made by them, popped from d.spul.ng 
> Jul io be appended a. .he rcgisrra.ioo in respect of .he vaGdrt, of the cmneyame. It a H *a,ed that, long 
£.5* made a lU.emen. that h* had signet! the p« W to the date of the alleged rcpcs-ei>ta.K««. the^arn.rff 
WaT far* ^ 9 ot *t>o , > not as a sale, but a* a mortgage. The had commuted hfa-elf to the advames to .hedo-and 
was of opinion that that statement showed the that he made no change in hi. powtroo at or after the dates 
that the vendor was under, and that it »*'< be of the alleged repre^utmos. 
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SALE-PROPERTY NOT OWNED BY A PERSON 1 SALS-PCBCHASE MONEY-(C«tf.) 


Lien for unpaid. 

//,/./ III .1 I hr ndant* rmc not estopped * contended ] MORTGAGE TO RE EXECUTED BV PURCHASER FOR- 

!,. :(,> itl.iinlirt (2»). I- K. 19 K 374.rtf In. (M PREPARATION OF DEED OF. 

/'Ml'* '".) Y'i k l \SNFS .~. kOWNSON. i PORTION SMALL OF—FAILURE TO PROVL 

(1927 .54 I A 276 5 R 427 29 BOD L R 1017= - PRO NOTE BY PURCHASER FOR-VENDOR*S SUITON. 
,1927' M W N 192 1021 C 639 39 M L T 134 PURCHASER'S CONTRACT TO PAY-NOVATION. 

23 A LJ 713 46CLJ 126 31 C WN 1078 PURCHASFR'S SUIT for-MaINTAINaBILITV-RES 
26 L W. 417 AI R. 1927 P C 151 =53 M L J. 71 JUDICATA. 

_W, ,/ f,r !.«, P „„rW ri* h j kECF,Pr OF-PRESUMPTION. 

f 1 RE-Fl-NDTO PURCHASER OF-DECREF. FOR. 

,f 4 . Admission of receipt of. 

Where a vendor agrred in conddenlion of a «um pie CO-DEKFND.AVTS—SaII BV ONE OF. 

■»"»£>'“'■ “ *• »•» *; kh , W , hld ■“*" -AM*, b, him—Valutof.>, .pitt «k« *fa 

ss££ j sg? tssssawKS£** 

kAj.AH Sahib PFKIII ad sun r. Kww BuiiHOO -*5««"»« ,hil Purchase-money Shoold 

Singh. (1869 .12 m i a 275 12 w p. p c 6 - • in '***»• for «'**'" ^^7 p 7' r °;7 

2 B L R ' P C I 111 2 Suth 225 2 Sir 430 Ste EVIDENCE ACT. S. 92-CONSIDERA- 

tion—Admission in deed of receipt of. 

SALE -PROPERTY NOT POSSESSED BY A PER (1900) 27 I A. 93 (97)* 22 A 370 (3756). 

SON-CONTRACT FOR SALE OF. -Effect of. Stt admission - Consideratkw- 

- FJui *f. Sale dfed. 

A hill of .ale eMinted in respect of propeity. of which (1) (1873' 19 W.R 149. 

Ihc vendor ha< n«* p^dnn. and u> which he may (2)0898)251 A. 137(144)^20 A. 447 (455) wd 
never HaUWh a title can only I* evi,letter of a contract lo (3» (1921) 481A 365 (372). 

Ik- perfumed i« fntnr,\ and op»n the happining of a Oral evidence lo contradict—Admifiibiliy of Sit 
contingency (307). (Sir Jim., It’. CJ:ils.) RAJAH SlHIB : EVIDENCE ACT. S. 92—CONSIDERATION—ADMISSION 
PF.RiiLSH Sun .-. Baboo M'dhoo Singh. in deed of recfipt of. im .. 

(1869) 12 M I. A 275 "12 W R.(PC.)6" I (1900) 27LA. 93(97)--22 A. 370(375-6). 

2 B. L R. (PC.) Ill -2 Suit 225 - 2 Sir. 430. -Variation of-Evklence for purport of-AdmtoH*- 

- /WWi«*jsty- S» EVIDFKCE ACT, S. 9!-COKSIOI«»T10S 

The ('milt below Htm to have fuk.l lhal the effcil of ADMITTED IN DEED. ETC. /«*» 

the execution of a hill of .ale by a Hindu, .end,. it. to we < 1*70) 13 MLA 0011 

the phranolncv of English law. to pa" an estate itirtpec j RFCISTERING OFFICER—ADMISSION BEFORE 

lively of adoal delivery of po>V"inn. giving to the inrtni -Record of. under provision corresponding 

irn-nt the effect of a conveyance iterating by the Matcte of of Registration Act of 1908— Presumption from. * v 
uses. To support such a concluxion the execution of the MIS$|ON-CONS!DF.RAT 10 N-SaIE DEED-CONSIDERA- 
bill of >ate muM lw treated a» a contractive transfer of TION—REGISTERING OFFICER. _ 

puve>M,Ki. Tlierrcan. homever. knoMKh tianifer actual (1873) 19 W.B- 

or constimlive, upon a contract under which the vendor Balance of. 

sells that of which he has not potion, and to which he n , Uir — cnB ». V \irNT OF- 

may neve, establish a title. The hill of vale in felt a cart DaM4CK w 

can only he evidence of a contract to I* perfo-med »* j- hrtkattr’i luHhtr ftr-Al^nrt tr. . ^ 

fulnrt, ami upon the happening of a contingency (3067) , «« ,0 . lb e 

(Sir /amtiMHr.) Rajah Sahib PEBHUD Sf.IN r.! Upper India, were agreed to be mM by the ^ 
Baboo Bt'DIlOO Singh. (1869) 12 M I. A. 275- defendant. The agreement recited that the leiena 

12 w R - (PC -' 6 2BLR ,pc,m - 2 ^ 

-‘Their l«Mip. « no rt, a jl, ««* £to°Sm *** “3 

tract of vale of pr.-p-rly, whether moveable or immoveable. , ,v !2 i 5 c i 1 and 4 of 

if it is not of a nature which nukes the giving effect to it « btht0 | , * | *" V ' 

contrary to public policy, should r.x operate to give to the l rranpe ,:, h the U»#!, 

donee or purchirtr a righr ro obtain possesion (232). (Sir _ Jj I* , transferred from tbe 

Richr.1 cw 4.) KALI Das MI-LUCK Kanhva Ul 1 PJ 1 V. t ac J,nMbe babr« 

"*«■ ,188 " 111A J18 =" C ctSKVMSSS-* ** 

SAlE-PUECHASE MONEY. iu.ini hnek mk *-f| 

A OMISSION OF R ECEl PT OF. and condwivc sale to the said vendee, if there shooW 

Balance OF. dispute about transfer of the balance of the pn« «'' 

BASIS FOR FIXING. Manager of tbe said Bank, the said vendee will be ref 00 

CO-DEFENDANTS—Sale BV ONE OF. <itfc as below — * 


right never wtanurti a inie. ami me i-kv - ^ cWming advene title lo property conveyed. 5cr AD- 

fixrl upon a rakulition of the nsk um^akrn by *e viss1 o N _Co- D EFFNDaS1S^s1le DEED BY ONE OF. 
^v”!i r . 7 ' !7 (18*9) 16 FA 205 (212)=11 A. 460 (471-2). 


ADMISSION OF RECEIPT OF. 

Balance of. 

Basis for fixing. 

Co-defendants—Sale by one of. 

Fairness of-Test of. 
false recital in dffd of sale as to. 
Inadequacy of - Setting aside of deed on¬ 
ground of. 

Interest on-Purchaser’s liability for. 


SJdle as Delow 

(«) Tbat tbe said Mndee will be liable for all 
after the 18th lone. 1914. for the balance of price i 
(A) shook! there be any litigation in connexion *> ^ 
matter of transfer, the vendee will only be rtspo® 1 * 
costs, etc., that may be awarded in such litig*ti<*- 





m 
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8ALE-PURCHASE M0NEY-<CW4.) 

Balance o MCmW.) 

Damages for non-payment of— 

By clause 5 ihe vendors " confirm ihU »Jc iin.Jl> am 
agree to release and free the said vilUges from all mcun 
brances except in case of litigation as provided in clan*e 4*. 
Clause 8 stated that the vendors agrml to give p**>- 
sion and to obtain mutation of names on payment .4 the 
lakh of rupees (which was eventually done). 

The earnest-money and the lakh of rupee' wc«c duly 
paid. These sums reached the bank and were appfcd in 
reduction of the mortgages, and these >uni'. together with 
an independent advance of R>. 1 . 800 . 1 .y the defendant to 
the plaintiffs left the balance of the purchase rs m-j out- 
Raading at ks. 3,16,000. Nothing further was arranged 
or paid. The defendant was never ready amlwiEmg to 
arrange the transfer which cl. 3 contemplated, up to the 
foil extent of the balance of the price, and but. fo* hi* un¬ 
stable objections, the transfer provided lot in d 3 would 
have been arranged in the summer of 1914. 

On a question arising a* to the proper measure of 
damages for which the defendant was lilWe for Libre to 
comply with the requirements of d 3 of the agreement, 
M *. »*»' the defendant was liable to the plaintiffs m a sum 
made up of Rs. 3.16,000 with interest at 7 per cent. Ubc 
rate provided for by the mortgage bond) from the date on 
which the transfer contemplated by d 3 could have been 
arranged until the date of payment, together with the 
taxed costs of the suit throughout. (Vm.umt Snmn.r.) 

Robert Hercules Skinner r. Rosy Skinner 

(1927)5 0 WN. 215-1081.C 350■ 
AIB 1927 P C. 51. 

Decree with interest fur-grant «»». in 

SUIT TO SET ASIDE SALE DEED. 

-Sale found valid and effectual. Sm PllKDAN «HIN 

-SALEBV. (1898)25 LA. 137(114 6.'-20 A. 117(156). 

Interest on-1‘urchasern uaiility tor. 

-- ‘Buhuuf It ft with him to k finJ tovorJi in,urn 

”**<• to freftrty. kW,/ to IhJ nmumStr-OrMl m 
k'ltf tt*4tr—Arr*npW*l that ntrtp# AomUkJih 

<>«rp4 an j n,i t 

••y a deed property was sold in cnewderatiem of 
**• 20.000. which sum was in the deed 'tated to be for paj- 
“f ** due to A and 8. and the money wa* *aid in the 
J«d U> be "left with the vendee*" for paying to the hen*. 
«-17.000 and to the latter Ks. 3.000. The Utter vim wa- 
paid to B, but the former was not The vendor \ widow 
"J"W 1 wH against the sendee* for the raovery of the 
*" ** 01 K »- ,7 >000 with intCTf*t thereon from the date 
J ,he “I* «pto the date of suit and also the co*tt ol a suit 
"M again* the vendor. 

facts were that at the time of the sale R>. 72.000 
*«e due to A. and there was al*o a mortgage to H and 
upon which R*. 15.000 were due. The evidence 

*»ed that the balance due to A and the n o *y due on 
U* mortgaRe to B were agreed to be paid by the vendor. 


udthe 


property sold released from mortgage*. 


• r V •Wi I WW hl livw 

‘ h * ^"dor failed to provide the money for «hi* P“P« 
JS broo t‘' 1 * wait against him and oUained a decree for 
1 '** due to him with interest and cost*, and the 
“^decreed was realised by A. The High Court gave 

p |ain!iff iot R, - 3 - 00 °- ,be .?sr c v 

R* 17.0C0 left after deducting the sum of R*. MJ0) pawl 
,7.7 ***** with interest from the date of the decree of 

, *Ccwbetow. 

'f 0 ® ** decree of the High Cwrt their Lord- 

4 deposit of 


. j-** f 17 >M0 were not left with the vendees simply as 
of the money of the vendor. They were to retain 


SALE-PURCHASE MONEY-(CVW.) 

Balance ot—(Coats.) 

Interest on — Purchsek's liability for- 

(CiW.) 

it a* a security that the property *dd >l H *|d be freed from 
the incumbrance* upon it and that they should have a good 
title. They were entitled to retain it until the Vendor pro- 
videdthc .cstnf the nweey necessary for thi* purpose. 
I nlrsn thi* wa* dorse a payment of tire R*. 17.000 would 
leave the property Mill incnalmd. as A would only meive 
it. if he did *o. in nart |uymtnl vt what was doc. From 
the rvaluic of the tr-n^ti.* it wa* not a deposit upon 
wkKh the vender* no.H k liable In pay interest unless 
they refused w omitted to ,u> the money when iky were 
informed by the vendor that k wa* prepared to pay the 
balance neces*aij to satisfy what was due to A. Without 
that balance they were not bound to pay or tender to him the 
k*. l/.nuo (Sir Bi/horJCouth.) MUHAMMAD SlDDlO 
KHvXr. MUHAMUAD NaSIR-UL-LAH KHAN. 

11898) 261 A. 15“ 21 A. 223 - 3 C. W N 201 - 
. 7 Sar. 472. 

' LNDOk S NUT I OK RECOVERY OF. 

- AMrmttr* <u.- «< to mm^ymtnt htu-f>rmmp. 

lit* f'<*. 

Where, in a suit by a vendor for the recovery of a sum 
of money * tk balance of tk purchasemoney alleged to 
k due under a *ale deed which ,k had executed in lavour 
of the defendant. *k set up an affirmative «.<- of non- 
payment of the balance which was entirely untrue, htU. that 
there aiO'eiheirlrom tk strongest inference that the fact 
of payment wbnhthat affirmative rate was intended to 
repute was a fact which, but for tk attempted refutation, 
tk vendor ki*w would kesiaUished against her by the 
evn'eme upc* the Uher side (792). NAWAB SVEI) ALLF.E 
SHAH r. MUSS AM AT A U ANTE Ult-l.V. 

(1873) 2 Snth 790- 19 W. R 140 

-Damage* fee buyer - |M to take «klivery—Suit 

also fu—I’urchaHt's claim for damages tor failure to deli- 
ver in—Admissibility of. a* comiler-claim or set © 11 — 
IVaunl a» lo-l*iivy Council appeal-lVimKsiUlity fur first 
lime in. *r IHIW Coi NCII.-AM-IAL-Mw itilNl IN- 
l-lKMlSMBlLtlV-AmLUll COURT. (1917) 461.C.676. 

-Ai*ra,-V' Ac khumf in frofulf kSJ-t'r*nt(r- 

i him ty fmnktvr fft—Mnintomoklily. 

Under an ag.cem.nt for the sale of land, the balance of 
Ik purchase nnme) was to k paid on jam 30th, 1912, and 
upon payment tk vendor was to ronity. The purchase- 
BMWT had all Uen paid excepting two sums <4 £. MOO and 
c 1/0 (being intett'4). which had lent ictained by Ik pur- 
ha»« to nwtt hi* daim for i omfensation foe tk deficiency 
in tk mileage c4 fming. The purchaser propowd that, on 
pajwient of tk rest of tk purchase-money remaining un¬ 
paid. tk vendor should cwrvty without prejudice to his 
right of action for tk two Mims referred to. and he tendered 
the conveyance for ea.cution milh<«t prejudice to hi* claim 
for shortage of fencing. The proposal was carried out. a 
ccnveyancc being minted Iry the vendor and tk purchaser 
entering into pos-essic*. 

In a suit by tk vendor for the recovery tk sums of 
/J.400 and £.170. tk purchaser counter-claiming for 
compensaim for minproenUiMi as to lie mileage of 
fencing on tk land, tk contract wa. silent as to the fox¬ 
ing but it was cirtended that <« that subject the vendor's 
agent had made a mat* rial nbrepmentalion as to the 
mileage which induced the purchaser to enter into tk con- 
tract. 

HAS that tk vendor had under the contract a valid 
claim at law for payment of tk amounts sued for, but that 
the purchaser c«H not ccmntw claim for compensation. 

As -hortly after tk payment of tk deposit, tk purchaser 



THE PRIVY COUNCIL DIGEST 


SALE-PURCHASE MONEY-«>tf) 

Balauccof-K «/■/.) 

Vl NK'k'.' bi l l I OR RECOVERY OF -(CM.) 
iNCIpl llll" fU'HX'MI .iivl has ioi.cn profits. ICU*M is 
n<.w iinjx'.'ibU*. As lhue i> no charge made ol fracdnknt 
mwcprtHfiilalion no doini Con be mode for damages foe 
deceit- Tl»ue is aNo no sich u»lLi»erol icmtiact a' had 
been icftiiol to jUr. IV (him of ihe putchawr most 
ihcirfme foil, (n**«/ //Mu*.) RllHEKFORD r. 
Anw.N-AD.VMx 

(1015) 32 LG. 47 84 L J. P. C. 238 *<1915 ) A C. 866 

-. I/o; Htui nuhlit y — J, *< a r«f I rum* turn. 

In u suit by ihe vendor for the rtcoveiy <4 the balance of 
the purchase-money alleged to be due umler a »ak deed 
executed by her in favour of the defendant. Ud that, if the 
transaction of sale v»*s not a real one. she could not ROKt 
the amount sued for (7V3>- S.\tt AK SV \l» Al l IK SHAH 
I*. MlSSAMAl A'I AMI BlOl’M. 

(1873) 2 Sutb 790 19 W R 149. 

■ Onus ./ proof iH—Sfoihits 

Suit for the retuvei) of a sunt of money as the balance 
of the purchase-money which plaintiff alleged wasdne to 
her upon a sale made by her to the defendant of a ueerte 
which the plaintiff had obtained. 

HU that, allhough in a general way it might be said 
that the poof of the payment of the cooiJcuircn lay upon 
the parly who asserted the payment; the onus ol proof was 
shifted and thrown upon ihe respondent in consequence of 
Ihe acknowledgments which plaintiff had made of the 
itceipt of the whole of ihe purchase aomey (I) in the sale 
deed itself. 12) to tic Registrar when the deed was lega¬ 
te red, the ji know<edgment being formally recorded by the 
Registrar, and (3; in a petition pcoenled by the plaintiff for 
mutation of names to the cuuit w hkh made the clecitt the 
subject ol the *ale (7*11.2). NaWaBSUD ALLEE bHAH 
MUSSUM.VT AMankk BEGUM. (1873) 2 Suth 790 

19W.R 149 

Basis for fUing-Area sold if. 

-■ Prtnmption. 

Though the pioumption is that, in fixing the price regard 
was had on IxAli sides to the quantity which both supposed 
the estate to consist of. jet then: may be considerations which 
may relmt or Weaken the presumption (396) (.V/. Amur 
Ah.) lltsaONALLV Sl’LLEMANJI TrIBHOW.xNDAS 
MaNGAI.DAS Nathubai. (1920) 25 C. W. N. 385- 
L.R.2A. P. C. 11-U920) M. W.N. 726- 
611. C. 361 »3 U. P. L R. (P. C-)L 
Co defendants-Sale by one of. 

-Admission by him before Registering Oftcer of 

receipt of purchase-mowy — Ettect of. against other 
defendant claiming adverse title to proper! j conveyed. 5fe 

admission—Co-defendants—Sale Deed by one 
OF. (1889) 161. A. 205 (212) = 11 A. 460 (471-2). 
Fairness of-Test of. 

-Large property-Sale of. in lump-Sale of. in com- 

poneni parts-Distinction. Set HINDI Uw-W idow— 
sale by-price for-F.\irms$ of-Test. 

(1922) 16 L. W. 478(4834) 
raise recital in deed of sale as to-Validity of sale. 

-Effect on. s« LlTICAllON-ACREEMEST TO 

FINANCE-SALE OF PROPERTY'. ETC. 

(1905) 32 I. A. 113( 121)-27 A. 271 (290). 
Inadequacy of—Setting aside of deed on ground of. 

■ - C> <nditiori. 

The question then reduces itself to whether there was 
uch an inadequacy of price as to be a sufficient ground of 
*elf to set .wide the deed. Upon that object it may be 
as well to read a passage from the case of Trnwnt x. T<n 


SALE-PURCHASE MONEY— (CVwtf.) 

Inadequacy of—Setting aside of deed on ground of 

-(C.M.) 

in which Lord Wcstboiy very shortly and clearly 
>tated the law upon this 'ubjrft. He says:" Toe transac- 
tk* having betn clearly a real one. it is impugned by the ap 
peSant on the grtund that h* patted with valuaUe property 
tut a mo*: inadequate consideration. My Lords, it is true 
that there i> an equity which may be founded upon gross 
inadequacy of con>idttatioo. but it an only be where the 
inadequacy is sach a» to involve the conclusion that the 
party either did not underhand what be was about, or was 
the victim of *ome impo>iliun" (1%). (Sir Mw/apr E. 
Smith.) adminjsikaiok General ok Bencal t. 
JUCCKStt AR Roy. (1877) 3 c. 192—1 C. I*. R. 107* 
3 Suth. 455-3 Sar. 760. 
Interest on-Purchuer* liability for. 

- /M( of rmmmrmtnt of. 

The right to inter*! depends upon the following broad 
and ckar coesidtratkm. Unless there be something in the 
contract of parties whkh necessarily imports otherwise, the 
date when one party enters into possession of the properij 
of another is the proper date from which interest on the 
unpaid price should nm. On the one hand, the ne» 
owner has possession, use. and fruits; on the ether, the 
former owner, parting with these, has inttrest on the pnte. 
(Lord Sk*».) KA1ANUL CHUO.MLAL PANAUL p. 

Municipal commissioner for Bombay. 

(1918)451. A.233(245)-43 B-181 (200 " 
21 Bom. LB. 114*29C.L-J.138" 
17 A. L. J. 1 - 25 M. L T. 103-9 L W. 171" 
.1919) M W. N. 321-23 C. W. N. 441-4810^404- 

-On a contract for sale and purchase of land it it the 

praetke to require the purchaser to pay interest on his por- 
chaw money from the dale when he took possession. VJJJ 

ll’ornorf.m of Clfft.) INGLEWOOD PULP AND PAW 
CO. LID. r. NEW BRUNSWICK ElJEOT'C FWW 
Commission. (1928) 28 L YlTlMlPC 287. 

Lien foi unpaid 

- A^nJcNm/Kt of — Qmitien uto-E"P"* < iUl ~ 

Kt/attut to—PnrfMt of. 

On a question as to whether the statutory charge 
by S. 55 of the Transfer of Property Act to a vendor w 
unpaid purchaw-nxcey was abandoned or not, a nurnw 
English caws were cited. Tbci; Lordships observed: 
doubt English caws might be useful for the P«Pj " 
iUostratioo. but it must be pointed out that the tha p 
which the vendor obtains under the Transfer of 
Art is different in its origin and nature from the 
Ikn given by the courts of equity to an unpaid noa* 
(245). (LrdDuur.) webbp.Macpherson. 

(1903) 30 L A. 238 =31 C. 57 (72)=8 C-W- N. H 
5 Bom L B. 838*-8 Sar. 554 = 13 

- Apr,moot to M fortim cf furtkat-m^f 

jmhmJ initalmcHti soith mUrat if inionndinl w»- 
An agreement by the purchaser to paj a portion o 
wrehaw-rooney in three annual instalments *<th in 
is in no way inconsistent with the existence of a cha'J* 
the vendor for the amount of the instalments with 
to become doe from time to time (245-6) 

WEBB ft MaCPHERSON. (1903) SO L A. & 

31 C.57(72-3)=8C. W.N.41=6Bom. LB.» 

8 Sar. 554=13 M.L J 

- AfPortimmtmi of ittsenn enpad furtkour 

fmrtlmcr from km of fortsm o'frofortj 
Validity of. l, 4 

The statutory right of charge which the vendor “J- 
onder S. 55 (4) of the Transfer of Property ActW 1 
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SALE—PURCHASE-MONEY—(frrt.) 
Lien lot ucpaid-ff.-.//.) 


SALE-PURCHASE MONEY -(CmU.) 

Lien for unpald-{Ciw^.) 

be aflected by the male in which 'k purchaser choo** to Rude out. night have tkell.d which .lx High Court C4 ve 
deal with the property purchwd. The vendor's charge to it (240). IL.U ZArrvy.) WlBB r. Mat :i‘HM$ON. 
underthe statute is a charge on the wliolcproptiiy for the (1903;3Q I A. 238- 31C.57I73)' 8C. W. N 41 = 
whole amount of the bal-nce due to him into whoever 5 Bom L R. 838 8 Sar. 554 13 M. L. J. 389 

hands it comes through the puahascr <24f»). - /ri rnf.Hr Ad. S. nnda- 

HfU. therefore, that the Sub Judge «a> mu*. in a sail kngh'k Ir^-Lun nnd,r~On;u, and njiurt of—Du. 


by the vendor to enforce his charge, in appuriLnirg the 
charge between the original purchaser and hi' a.'ig feet in 
the proportion of the property purdun-J in their har..ts 
(2467). (Lrd Arrv;.) WlBB r. M.tCPIilKSON. 

(1908) 301. A. 238 - 31C. 57 (73 4‘-13 M. L J. 389* 
8 C. W. N. 41 =5 Born L R 838 -8 Sar 554 

Cmlrttl ext lnduig — A/Hi m> it ihl filnn tf 
twHtntm Ml It it fciJ in task and Hal Mann Mi /. 
i( dinrtd if aft,mail tf tun dal, if a. 

A conveyance by way of sale was nude in CMbidrralka 


I limlitn. 

The charge which the vendor obtain, under S. 55 (4) of 
lh« Transfer of fafRffy Act for unpaid purchase-money is 
dittcKcl in It. ««>g,n »4 mc fiun the vendor’s ben 
given bj the (soil, of Equity to an ui paid vendor. That 
lira ma» a create of Iktow.l of Equity, and could k 
to ik circumstance of the case by the Court of 
hj*.ty. The .barge which the v.ndonn India has is a 
| .tatutorj charge. The law of India, .peaking broadly, 
knows ncAhin- of the distinctRa between legal and equila- 
of a sum of money. The agreement w a. expressed lobe JR,** <" !, ***~ in which that w„. understood 

agreement to sell for a sum of mosey, of which R*. 30.CTO | *ben <N«"y «* irtmimistewd by tk f o.it of Chancery in 
to be paid, anti tk rest was to lerecwed hy -o [**&"*■ and ik Transferh.perty A.t gives a statutoiy 
instrument of even date, and the operative pi,to|ik ‘^ i °l ,:J, ' hf, ' u 'f*«» n “ n P i *4vttidorunlcssitbee*- 
conveyance was in consideration of R* 30.000 paid down, eluded by extract N«h achaige. ikrefore. stands in quite 
*ndof a balance which vu. identified ■ king tk swn * * different pMtioo from a twaftrt lim (MS). (Urd 
wured by tk agreement. ^7-) "IBB r. MaCHNWON. 

//rid that there.«»cMnM «**»%Ikoperatic OHM11A W-SIOW(72)- 8 C. W N. 41 - 

Of the charge given by S. 55 (4) ot tk Tr-n.fr .4 ho 5 Bom L. R 838 - 8 Sar. 554 13 M. L J. 389. 
petty Act (246;. ( L»d /Amy.) Win r. M ut-hi kson. | Mortgage to be executed by putchaser for-Ptcpara- 
(1903)301. A 238 - 31C 57(73) 8C.WN.41 tlcn of deed of. 

6 Bom L. R. 838*■ 8 Sar. 554 13 M L J. 389 - Ko f «ukht, unde, c u*J,.\ 

Btdmimtf' Cmmt atom* Ab V"*"* w ‘be ak di-nd by which time was 

Mb made in J| respects ‘Uklly of tk tsseme of tk conlrxt, 

In order to exclude tk charge given by S. 55 (4)odkc PwiM ‘bat ikparchan sboukJ U completed within a 
‘unsfer of Property Act to a vendor fur unpaid puicha* 6** “«* and that a p«ti<« of tk puichase-niOM) was to 
®«iey. yon have to find something, eitkr express contract, be secured by a morlf** executed bf Ik vendee of the 
* * something from vlkli it b a NCBwwy impSta-1 p>«ba^J to “be drawn on the vcadtfV K4Mtem 


'•on that such a contract exist* (245;. {Urd /Ar uy.) 
w mn.M AC PHEKSON. (1903)30 I. A. 238- 

31 0.67(72)-8 C. W.N. 41-5Boa L R 838 
8 Sar. 554»13 M LJ 389 

Sxtluitn tf-Ctnlrad I. dtfo fajmt*l tf fidi*n 


•^al form" .cmtainii.g thite spuintd .Uu-t*. Tlie pur 
cKa-er mark default, and. on a suit lij him for specific 
performance king nested by ik vendor on llut ground, 
■rged that tk Liter cwdd ik< avail himxll of the default 
Lcaw-e Ik vradw's inbcitcr's loin, ef morigagchad 


1 ,u ^ »’> •«- - m 

I* fhtir Lordships’ opinion tkre is no grennd whatever 
Z ,h »« 'be charge given by S. 55 (4) of tk Trans- 
olPrcpeity Act to a vendor for unpaid parchaxmooej 
' , <W f d by a mere personal contract to defer payment 
Portion of the purchase-money. or to take tk purchase- 
*Tjby instalments, nor is it. in their Lordships'cpinicn. 

25!'b7 “7 contract, covenant, or agietrr.ent w,th res- 
the purchase-money which is not inconsistent with 
‘“ continuance of the charge (245). {Urd bmp) "‘l*» 

r «ACPH ERm (1903)301-A. 238- 

31 0.57 (72) - 8 C. W. N. 41- 6 Bom. L.B-838- 
8 Sir. 554 = 13 M L-J 389 

r— t*-Cmtd,ratten for 


u/ttestminl It fay 


puehaw-noMy 

vttsdu. 

/AW. over ruling the pwrchasti'. plea, that it was tk 
duty of tk inter dtd moitgagor, the pwrcha>er. to have the 
mortgage deed prepared, and that neither tk vendor nor 
hi«y*citor. woe in any rlefault in having omitted to 
fwrnkh Ik form una4«l (126). {Led Atkimtn.) 
BRICKIESSMIL (1916; 381. C. 123- 

86 LJ PC. 22-(1916) 2 A. C 599. 
Portion small of-Failure to prove-rinditg of sale 
being fraudulent transaction based upon. 
-Pap.-1tty. s*t Sale—Frauuulint transac¬ 
tion—Finding Ol- (1927; 6 B 852. 

Pro note by purchaser for-Vendor's suit on 
Defeucesopec Id 

- - CamnUr-tUim ageuM unde ftr reunutn—Kttdi- 

men It fay amennl tf ndt if ttmdilitn frttu'taf it. 
Aoapetmert for Ik salt of an oil well provided that 


,H /Mnrt—Ctnndtralitn meaty vkitk fankaur 
!***'' '* tf-DisUmtlitm. 

»«*u k ,d by ,he High Court that no charge under 
of the Transfer of Property Act ever arose.be- 
Purchase was not in ccnsideratioo of a sum of apeetiooof tk price fixed was to be paid when tk .gree 
tki?; P * ,t °* whkh paid down and tk paymeot of Rent wasexecwttd. and tk balance wiihm 45day*, and 
0f whkh *» deferred, but it «* a purchax in 
teth r! ran ^ n . 0f a P 1,,icul1 ' covenant. Tkre is no douk. 
la Z2E+ and au, bority. that a conveyance or sak 
tk iZ , T of a covenant u, pay a sum of money m 
,\ re U dl(ff,en ‘ Irwn a sale in coosideratioo of money 
q 'W purchaser covenant* to pay. The dhtioctioo may 
“«• but It Is a real distinction, and it is one which, if 


that tk porchter was to execute a deed of sale, and tk 
vendor was aho to execute and to legister tk deed. Within 
the 45 dap fixed, tie pure barer executed a promissory note 
for tk balanced tk purchase-money. and tk vendor 
sipxd a receipt acknowledging receipt of the price in full. 

In a »it tk vendor against the purchaser to recover 
Ik amount due under the poafamy note, tk question 
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SALE -PURCHASE MONEY-<CW.) 

Prouotc by purchases for-Vendor's suit on- 
Deicnces open in— 

ar.cn- Bkilter lire pntacr couki decline 10 pay the suit 
amount «n the ground 
obtaining p^'Son 


that he had been prtvented from 
,4 the title d«d* to the well. U<au*e 
.he veivlo* iehi*c«l tu hand them over until the money doe I 
„ndc, (he n-uruj' paid. It appeared that the purchaser | SALE-PURCHASER 


SAI£—PURCHASE-MONEY—(Crotf.) 

Be fund to purchaser of-Decree for. 

-Grant of. in suit by him for possession of property 

purchased—Propriety—Nature of purchase, whether specu¬ 
late merely or Aw M\ not properly raided and tried. Set 
Sale—purchaser—property purchased Posses¬ 
sion of—Suit for. (1926) 24 L. W. 328. 


have 


did, uhik-1 Ik so due irariied unpaid, try to get the 
title ikxvh from Ik vendor, in order that he might ettect a 
ic-ale. The vcmk* objected to nand them over, the par 
chase not having kemompkted. It did not appear that 
.hr purchaser at any time tendered a conveyance. which ■*' 
the preliminary to registration. 

HU. reversing the Court Ulo*. that the vendor wa> 
entitled to recover on the suit note. 

There was no defence to the action for the amount doc 
under the note,unless the purchaser could eUHbhi 
counter-claim t«» hH aside the num oniract on the groood 
that the vendor had broken it by refusing to hand over the 
deed*. The purchaser *a> not entitled to obtain the deeds 
without first tendering a conveyance. And there b no evi¬ 
dence in the ca* that the purchaser ever tendered any con¬ 
veyance or asked for a change in the register. 

(W.\ whi ther in any event the parchaser could 
counter-claimed again*! the vendor for recissioo. 
king ready to pay the amount due under the note. (»i7- 
M //j/Jdnf.) MA UNIT V. M.VUNG Pu Pf. 

(1919) 11 L W. 263(255)-31C- L J 87- 

(1920) M. W N 176-55 LC. 791-27 M L T. 139. 

Purchaser's contract to pay-Novaticn 

- Pi+mtt &:t" h girt» h 

utlmMgiHg fJtmtul *1 himt—kttfl. 

An agreement for the sale of an nil well provided that a 
portion of the price fixed was to I* paid when the agree 
merit was executed, and the balance within 45 day*, and 
that the purchaser was to execute a deed of vale and the 
vendor was to execute ami to register Ike deed. \l ithin 
the 45 days specified the purchaser gave a promissory note 
for the balance of the price find, and the vendor signed a 
tcuipt acknowledging receipt of the price tn fall. 

(W. whether the receipt with the promissory note in 
exchange lor which it was signed eflccled a IRA at wo, and 
pul the purchaser in the >amc portion as if he had actually 
paid the full price. (I’lttaal //aidant.) MA HMT- 
Maunc To Pu. (1919) 11L W 253(254 5)- 
31C. L. J. 87 =(1920) M W. N. 176 


551. C. 791-27 M L T 139. TO LVf0RCt Contract-Right OF-PW j H 2(44«). 
Purchaser s suit for-MaintalnabiUty-Bes judicata 1 (1921)42 

-Possession of property purchased—prior suit for— 

Dismissal of—Effect—C. P.C.. O.2.R. 2-Effect. Stt 
Sale—purchaser—property - purchased-Possis- 
sion of—Suit for—Dismissal of. 

(1891) 181 A. 158 (164)-19 C. 123. 

Receipt of—Presumption 

- Eu\utnw ./ dud vf tdl.- and retaft far fnrekiu- 

WiW< i—Preixmftii'U from. 

On the trial of an is>ue whether the consideration for a 
bill of sale had been paid. MJ that, though, according to 
the law and practice of the courts in India, the conduct of 
the vendor in executing the bill of sale, and the receipt for 
the purchase money, and in subsequently recognising them, 
was not conclusive evidence against «he vendor, due weight 
ought to be allowed to the presumptions arising from soch 
conduct. (Sir James GinU.) RAJAH SaHIB PlRHLAD 
Sein Baboo Budhoo Singh. 

(1869) 12 M. I A. 275(309)=2 Sutb. 225 (230)- 
2Sar 430 = 12 W. R. 6-2 B L. R. (P.C.) 111. 


Breach of contract bv-Damages for. 

CHARGES ON OIHER PROPERTY SOLD BY VENDOR TO 
third party—Undertaking to pay off. 
Completion of contract within time fixed- 

Defallt AS TO—PROVISIONS IN NATURE OF PEN¬ 
ALTY IN THE EVENT OF. 

COMPLETION OF SALE-DELAY IN, ON GROUND OF 
VENDOR’S DEFAULT TO MAKE OUT MARKETABLE 
TITLE. 

Damages ior breach of contract—Claim to, in 

VENDOR’S SUIT FOR BALANCE OF PURCHASE -MONEY 
AND FOR DAMAGES FOR BREACH. 

DEFICIENCY IN PROPERTY SOLD-DAMAGES FOR. 
EARNEST-MONEY-FORFEITURE OF. ON BREACH OF 
CONTRACT. 

ESTOPPEL AGAINST VENDOR. 

Fraud of-Evidencl. 

INCUMBRANCES ON PROPERTY SOLD. 

mesne profits of property purchasad-kioht 

PROPERTY NOTIN POSSESSION OF VENDOR-CON¬ 
TRACT FOR SALE OF. 

PROPERTY PURCHASED. 

PURCHASE-MONEY. 

Rebate—Sum allowed by vendor as-Payment 
TO LOCAL TEMPLE OF. 

SPECIFIC PERFORMANCE OF CONTRACT. 

Tender of sale deed. 

Title—Rfduisitions as to. 

TITI.E-DIFOS-POSSLSSION OF-KICHTTO. 

Breach of contract by-Damages for. 

-liability for—Measure of. S« SALE-CONTRACT 

for-Breach OF-PURCHASER-PREACH bf. 

Charges on other property sold by vendor to third 

party-undertaking to pay off. 

-Failure to pay pursuant to—Third part) 

«ame—Suit by. to recover amount paid, against purch«J 
-Maintainability. See CONTRACT-STRANGER T0^> 1 


(1921) 

Completion of contract within tUM 

as to— Provisions in nature of penalty in event 

-What amount to-Vendor's right to enfott-U* 

to him—Proof of—Necessity. Stt CONTRACT ACT.» 
-$AU-COKT*ACT ww-Twmyj ft 

Completion of sale-Delay in. onground of vendor* 
default to make out marketable title- 

-Vendor if can take advantage of. "b* 

complete sale. S« SaLE-MaRKET ABLE TITLE • 
dorTdefault.etc. (1922)47M.U.l* 

Damages for breach of contract—CUUn to. in fw 
vendor’s suit for balance of purchase- money 

damages for breach f 

-Admissibility of, as counter-claim or set-oS-^ 

as to— Privy Council appeal -Permissibly for b* 
in. See PRIVY COUNCIL-APPEAL— NS* ^* g* 
MOBILITY- APPELLATE COURT. (1917) 46 1 U- 
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SALE—PUBCHASEK—(Cm/i/.) 

Deficiency In property soltl-Damages for. 

-Counter-Claim for.in Vendor* soil for balance of 

purchase-money—Maintainability. S,< SaLE-PURCHaSE- 

money—Balance of-Vendor's suit for recovery 
OF-DauaCB, etc. (1916) 32 L C. 47. 

Earnest-money—Forfeiture of. on breach of 
contract. 

-Agreement to forego-What amounts to. Set Cos 

tract act. S. 74—Sale—Contract for-Larnest- 

MONEY. (1925)60 M L J 629 

Estoppel against Vendor-Effect of. 

- Su Sale—Vendor—Estoppel against. 

(1892) 191. A. 203 (220)=20 C. 296(316) 
Fraud of-Evtdence. 

- ‘Punton of puriUt (/aim if. 

It would be going much too far to impute fraud to a par- 
chaser upon the mere ground that he had brought op a 
possible claim (228). [Lord Judin Turner.) bREENAUTH 
Bhuttacharjfe v. Kamcomui. Gungopapya. 

11865) 10 M. LA. 220-3 W B (P C.) 43- 
1 Suth 600 ’2 Sar 121 
Incombrances on property sold 
S« Sale-Incumbrances os property sold. 
Mesae profits of property purchased Bight to. 

- PodfijH/nod of. lill Su >ramt n warded m 

*f Collfeltratf-Afrunent for-Praaf of-Vahdiij. 

•he appeal arose out of a suit brought by the 
*P , 1 ,he a PI* ,linl nesoe profits of certain lands par- 
chased by the former from the latter. The defendant plea- 
w.nlur to the action, an agreement contained in an 
JMtnment, containing a condition that the plaintiff should 
h»ve no claim to the profits, until his (the respondent's) 
Bame »as entered in the Collector's books. and the whole 
°* tamed upon the question, whether that agreement was 
*pname and valid deed. or. as contended by the respen 
**!• * fo, ged instrument. 


SALE -PTOCHASEB-fC^.) 

Meae profits of property purschased-Bight to 

yCanld.) 

of the profits 1* payable to the resident (438-9). {Dr. 
Lnikingl.m.) MUDKOO SOOOUN SUNDIAL * SUKOOP 
Chunder StRKAR Chowdrv. (1849) 4 M L A. 431 - 
7 W. B. (P C.) 73=1 Suth. 216=1 Sar. 378. 
Property not in possession of vendor-Contract for 
sale of. 

-“Right* under. See SALE-PROPERTY NOT POSSES- 

SED IV A PERSON. 

Property purchased. 

Deficiency in- Damages for. 

-Cornier-claim for. in vendor’* soil to recover balance 

of pjrchase money - Maintainability. Sft SALE-PUR. 

chase-money—Balance of—Vendor's suit for. 

(1915) 321. C. 47. 

Possession of-Deprivation of part 
of-Daviagls for. 

-- Snt for—Mainlainahhlj - Sale et//niu and 

frauduhnl and intended la ekeat n.fanli-Pu,ekaier 

pan, la. 

borne land was sold which at the time of the sale, belong- 
ed toayxnt Hindu family consisting of five I-other* to the 
ftantiff* appellants. At the time of that sale, three of 
those brothers were minor*, and tbeiefore incapacitated 
fi«n being parties to it. The deed purported lobe executed 
by all the brothers, either each executing on his own behalf 
or the two executing on behalf of the other three. It 
appeared that the transaction was regarded by the plaintiffs 
as wtfl as by the two eider brothers as open to question, 
because the plaintiff* thought it oece**ary to take an ikrir- 
nama from the two elder brother* stating that the three 
brothers couU not come to execute the deed of sale as they 
were not at leisure. 

As soon as the younger brother»came of age they institut¬ 
ed a suit against the plaintiff* to recover their >hare of 
the property sdd. and they succeeded in that suit. There- 


,,-- , , 1 in* pioprrij w. inej hiuw in inai *un. mere- 

inuH!!H C< * nt * t,dfd "* TaM,,y 01 ,he pUmtiff instituted the »uit out of which the appeal 

arose against the elder Uothets for damage*. The Courts 
below concurrently found that the sale was fraudulent and 
eoOusite on the part both of the adoli brothers and the 
plaintiff*, their object being to defraud the minor brothers 
j and disaiwd the suit. 


'"“rument. 

J/fld, on a consideration of the evidence in and the pro- 
“Wittes of the case, reversing the concurrent findinp of 
? , CoQ rts below, that the agreement was established by the 
”»«ce produced, that it must be carried into effect, and 
consequently, the respondent was not entitled to the 
B »e profits claimed (44j>. 

A 0f a ^ r * mfn, '«* in «•* name of the respondent, 
caressed to the appellant. It stated that the purchase- 
£J*7 wai no ‘ P aid> bul ,hit a bond was given foe it. coo- 
payment of the money five dap after the 
name should be recorded in the CoBectorate; 
WU ’ duin 8 xbc “towl. not to carry interest, and 
“JWoiwastobe made for principal during that time. 

Jt 8rH sight it may appear strange, that instead of 
rj* Payment, a bond should be taken, yet there are cir- 
ZTt*** »hkh tend to reconcile the arrangement with 

^bhtyWM). 

“ ,fodor hlmsdf was not in possession of a part of the 

Pvported to be sold. Suits at ‘ * 


^■*“1 for the recovery of that property, and the results 
u out in some degree have been uncertain. It 

«* CS'S'S — ■ -«— k, w. 

^ 'oprobablu lhat theperchaser should decline to pay the absolute sale for the sum of R*. /5.000. awl executed by the 


Held, that the decree of the Courts below was right. 

It is not foe the public benefit that a party engaged in a 
transaction such as this must now be taken to I*, wherein 
both tendon and purchasen are aware that they are dealing 
with the property of infants, who hare not by law the 
power of sale, and that they are oUaining possession of this 
property in a manner calculated to injure those infants, 
should be able to sue another party to the transaction for 
damage*. BHOOP NARAIN CHOVBEY RUGHOO NATH 
GOBIND ROY. (1872) 18 W. B 230- 

2Both 666-68ar. 691. 
possession of—Suit for. 

- Finding that deed wt ta It merrlf ifiurj/y far 

adwcti farhan of vkiek alant made—Drew diimiinng 
iuiI— Refund af adtantei made—Prat, non in dttttt far— 
Prafnrtj. 

The suit was lot posse*ion of a four-anna share of a raj 
and Zemindary under a BUI of Sale, purporting to be an 


- J until put in possession. There is nothing appellant at a time when be «» neither in the possession of 

2*9[to Justice in the provSS^ained * the agree- the Zemiodary. na had mtabbsfcd in any court his title 
S’ the period before the entry of the purcha- thereto, and it was brought after the appelant had ctabfi- 

the bcoki of the ColIectorate.no interest shed his title and cbtarned P«««. The court found 
up* the bond; and on the other hand, no part . that the arrangement represented by the Bill of Sale wa» 


*47 
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SALE—PURCHASER— 

Properly puichased-(C.W-) 

RjKESSIOS OF—Si'll FOR-<CW/.) 
really (or advances lo be made from time to lime by tfce 
vendee, the plaintiff* assignor, that the deed was executed 
as a security (or such advances, and that the vendee had 
advanced only a portion of the amount undertaker to be 
advanced by him. In the courts Wow the plaintiff rested 
his case on the footing that the Hill of Sale represented the 
real contiact between the appellant and the plaintiff’s 
assignor, which was one for the absolute sale by tfce former 
and purchase by the latter of a four-anna share for the price 
of Ks. 75.000. and that that sum was actually paid down 
in ash when the instrument was executed. In appeal before 
their Lordships it was contended for the plaintiff for the 
first time that complete justice could be done between tbe 
panics only by imposing upon the appellant the terms of 
repaying the advances actually made to him by tfce plaintiff's 
assignor. 

Their Lordships declined to accept the cootcatm. 
observing as follows 

Their Lordships do not see how they can do this in the 
present suit of which the dismissal will not prevent the 
recovery of those advances if they are still recoveraUe. They 
do not see how can they supply a new remedy by imposing 
terms upon the appellant, who is not in this suit seeking tbe 
aid of the court, but is sued upon a different and inconsis¬ 
tent cause of action. {Sir Janes II'. CdP/e.) RaJaH 

Sahib perhiad Seim v. Raboo BudhooSingh. 

(1869) 12 M I A. 275 (310)= 12 W R (P. C.) 6- 
2 B. L R. (P. C.) Ill 2 Suth. 225 - 2 Sir. 430. 

- Dwrnsuf of—Purchase- ntuey—Srdsefnend mil ftr 

-Bor of. under 0 . 2. R- 2 tfC. P. C. 

D, the karta of a joint Hindu family, governed by the 
Mithila law. sold a portion of the joint family property to 
the appellant in consideration of a sum of money then paid 
to him by the appellant. The appeIL.nl applied to the 
Collector for mutation of the share purchased by him into 
his name, but on objections made by the respondents, two of 
the members of Pi family, the appellant's appplkatioa was 
rejected. The appellant thereupon instituted a suit against 
D and the other members of his family, asking to have 
effect given to his purcha>e. and possession of the purchased 
share, with registration, decreed to him. Tbe appellant did 
not in that suit ask in the alternative for return of the c«t- 
sideration money, in case he should not be held entitled to 
possession. That suit was dismissed. 

In a suit subsequently brought by the appellant against 
the respondents, the surviving members of Pi family, 
for recovery of the purchase-money paid by him with 
interest, the Sub-Judge held that the appellant ought, 
in his prior suit, to have included a claim to recover back 
the purchase-money, and that tbe subsequent suit was 
therefore barred unde/ S. 43 of Civil Procedure Code of 
1882. The High Court, on the other hand, held that it 
was not so barred. 

Their Lordships considered it unnecessary to give any 
opinion upon that question, observing: " It may be a 
question of some difficulty in a case of thb kind as to what 
is the effect of S. 43 of Civil Procedure Code.” (164). {Sir 
Richard Couch) HANUMAN KaMUT r. HANUMAN 
MUNDAR. (1891) 181. A. 158 = 

19 C. 123-6 Sar 91 

- Dismissal of—Spate performance—Suhseiue*: 

mil for—Bar of, under O. 2. R. 2 ef C. P. C. 

Defendants entered into an agreement with the plaintiffs 
for the sale to them of a coffee plantation of which the 
defendants were owners subject to mortgages. The plain¬ 
tiffs paid a part of the consideration mcney and were pot 
in possession of the estate subjxt to the supervisee of the 


SALE—PURCHASER—(CW<f-) 

Property pnrcbased-(CW.) 

Possession of—Suit roz -( Cc * tJ ) 

defendants. The sale was to be completed and the balance 
of tbe orice was to be paid after a certain time. Tfce terms 
of the agreement were observed for a few months, the 
plaintiffs cultivated the estate, and paid off the mortgages, 
and made some c«het payments on behalf of the defend¬ 
ants. which left a balance of tbe purchase-money as due by 
the plaintiffs. Then disputes arose ; the defendants inter¬ 
rupted the work of the plaintiffs, and finally instituted a 
suit for po'sessko of the estate and for general reliefs. The 
plaintiffs filed a cross suit in which they prayed for restora¬ 
tion of possession under S. 9 of the Specific Relief Act, for 
damages for disturbance, and for an injunction to protect 
their possession and management. In both suits 'here was 
no relief prayed and no issue framed on any point except 
possession or compensation. The plaintiffs did not ask for 
completion of the agreement, nor the defendants for its 
cancellation. In both suits tbe defendants were hdd en¬ 
titled to possession and not the plaintiffs, but tbe latter 
were held entitled to a temporary injunction restraining the 
defendant' fioo interfering with the management. 

In a suit subsequently instituted by the plaintiffs for the 
'pecific performance of the agreement for sale, held that 
the suit was barred under S. 43 of Civil Procedure Code of 
1882. 

Quaere whether the suit was also barred under S. 13 of 
Civil Procedure Code of 1882 on the ground that the plain¬ 
tiffs might and ought to have put forward tbe claim to 
specific performance by way of defence to the vendor's wt 
against them. 

The agreement was the ause of action in the prior suit 
by the plaintiffs. There was no other. Tbepurchasert.it 
is tree, sued only for possession; but independently of the 
agreement, they had no claim to the posscessioo which ** 
refused to them, nor to the management which was allowed 
to them. The vendors asserted that the agreement was no 
longer in force. The obvious course for the purchasers ™ 
to demand completion of it. For some reason or other they 
did not do so. They did make the agreement tie basis ot 
a claim for possession and damages. In this suit they «* 
it a basis of a claim for transfer of the estate. Batthjt'j 
precisely what the Code says they shall not do. {VM 
{Lard if Mane.) RANGAVYA GOUNDAN r. WJJJ” 
RAO. (1901) 281. A. 221-24 M- 491 (6034)“ 
• C.W.N. 17=3Bom. LB.799 = 8Bar. 1» 

- Refund of furehasemoney in-Deeree 

ef-Xature '/purchase whether speculative merely * *** 
fide net properly raised and tried—Efcet. 

A purchaser of a leasehold property sued for possesiM 
thereof, and. fading in his attempt to recover P°»«r 
as against a rival purchaser, asked for the repayment« 
price which he had paid. Tbe claim was never really 
vestigatedinthe Courts below. It was never gone tn»® 
to whether ths plaintiff's purchase was a truly 9*uu 
purchase or a purchase under soch circumstances * 

warrant a good title. Accordingly the Courts bdow ©ecu 

ed to adjudicate upon that claim, and gave leave to 
plaintiff to raise tbe question in a separate suit- . 

Their Lordships affirmed the judgment below. {V‘«* 
Dunedin) LAKSHMAN CHANDRA MaNDAL p 

dhau. 

30 C- W. N. 1009=A. LB. 1986 P- 0- 1 
Purchase-money. 

- See All cases under Sale-PURCHASE-MONKV- 
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SALE-PURCHASER-( CmU.) 

Rebate—Sum allowed by vendor as-Payment 
to local temple of. 

-Undertaking a* tc—Effect—b'uit by temple for. 

recovery of amount, against purchaser—Maintainability. 
Stt Trust-Creation of—Transaction amounting 
to—Buyer and Seller. 

(1890)171. A. 103(106 7)-14 B 526(531-2 
Specific performance of contract. 

-Suit for. Stt Sale—Specific perform ince o» 

Contract for— Sun for—purch.isik—svu by. 
Tender of sale deed 

-Duty a, to. Stt SaLE-PURCHasER-Titu- 

DEEDS. (1919) 11 LW. 253(255). 

Title-Requisitions as to. 

-Propriety of—Leasehold interes!-Cootta«t for »ak 

of. Stt Sale-Leasehold interest—contract for 
sale OF. (1915) 431 A. 26(31)* 40 B 289 

Title-deeds -Possession of—Right to. 

- ‘TtnJtrtf ttmt)*n(t if enJ :,4n ttmJm,* fro 


ttitM . 

An agreement for the sate of an oil tell provided, into 
olia that the purchaser was to execute a dml of >ak. and 
•be vendor *as also to execute and to renter the detd. 

HtU, that the purchaser had no tight to obtain p~e* 
won of the title deeds of the property sold without fir* 
tendering a conveyance. 

The doty of the purchaser, having lejatri to the analogy 
of »hat h laid down by S. 55 of the Transfer of Property 
Act. uhich b treated as defining nhat ought to be the 
peactice in Upper Hutma. was to tender a conveyance, and 
he would then, and not before such a tender was either 
»»de or waived, have the right to the deeds as the worn- 
of the transferred title. (TtfMfAUw) 
Ma Hnit v. MAUNC PO PU. 

(1919) 11 L. W. 253 (255)- 31 C. L J. 87- 
(1920) M. M. N. 176 - 551. C. 791 - 27 M L T 139 

BALE-PURCHASERS UNDER DEED OP-TEN 
ANCY CREATED BETWEEN. 

' Joint tenancy or tenancy in common Stt JOINT 
TENANCY-SALE DEED. (1928) 54 l A 112 (114)- | 

56 M . L X 643 

BALE-REAL NATURE OF—FINDING AOAINST. 

P'tf'ittf—Cai/ t f ht* fiirliti t**t il" « 

Courts of Justice cannot upon mete su'picioo treat a 
( ran«aaion of sale as not being a real one. when both 
P*«ies lo the transaction come before them treating H as a 
!* lor *- They must then regard the evidence whists 
"«Rht forward on either side according to the rules whtch 
guide the Courts in the consideration ofrssuoawd 
^ evidence brought to support them (793). VawaB 
Svid ALLEE Shah V. Mussammat amanee begum. 

(1873) 2 Suth 790= 19 W. B 149 

■^e-beoitals IN DEED OF. 

'■“-Adminibility in evidence of-Parties-btranger>- 
Stt DEED-RECITALS IN-ADMlSStHUTV 
'"EVIDENCEOF. (1)(1916)431. A. 249(252)- 
44 0-188 (1956) It (2)(1916) 44 L A. 36*41 B. 300.; 
r^~Benamlda r —Sale deed by-Cen«ent of family- 
of deed with—Recital as to-Effect of. Arc 

JJJahi-benamidar-title or—I nquiry into- 

'•'“CUMSTANCIS EXCITING-CONSENT OF FAMILY. 

(1872) Sup. I. A 40(46) 

r^Comlderatlon for deed-Receipt of-Recital as to. | 
tw*.? AL *“ CONSIDERAT1 0 N FOR - ADMISSION OF 

WCilPTOF, 


| SALE-RECITALS IN DEED OP-{C#*/.) 

1 -Effect of-Ewdence—Admission operating as 

I totoppd-Hindu widow—Sale deed by—Recital in, that 
property «4d was debuttcr property in her possession as 
•hebait. Stt Deed—Klcitals ik—Effect of—Evi. 
DENCE. (1876)41. A. 52 (62)=2 C. 341(350). 

-Guardian—Sale deed by—Recitals in—Admissibi¬ 
lity against minor of. Stt HINDU LAW-MlNOR- 
guardian oe- Deed by-rlcitals in. 

-Hindu Law—Widow—Sale by—Necessity for— 

| Recital* iu sale deed as to. Stt HINDU La\v-W|DOW- 

auenath»n by-mclssitv for—Evidence of- 

KlCIlALS IN DIED OF AUINATION OF. 

-Meaningless recital-insertion of—Practice as to 

Stt BENAMI-BLNAMIDAR-TllLE OF-lNOl'IRY INTO 

-Circumstances exciting—consent of family 
(1872) Sup. I. A. 40(45-6). 
SALE-BE CONVEYANCE-AOBEENENTFOB. 
Benefit of. 

■ ■ //tin **i tiiigni *1 under. 

S. on behalf of himself and as guardian of his minor son 
A’.soWa village to P for R*. 10.000. On the same day 
I the parties executed what was called a "counterpart docu¬ 
ment* by w hi. h it was provided that I'should reconvey 
the said village to 5 and A’ alter a period of thirty years 
fr.-m that c'jtr. r. t. in the Ani cultivation season of the 
thirtieth year, in case S or his son K wished to have the 
I "to* ** »P“" hi ' t u J‘ n S <o V the sum of 
j Rs. 10.000. 

HtU. on a construction of the “ counterpart document 
that the option of purchase w» not personal to S and A\ 
hot that it was exercisable by their heirs and assigns. 

The terms of the contract and the time at which the 
option was to be exercised go to show that the intention 
was that the option might beexerrised by S and K or their 
heirs, and that the benefit <4 the contract could he assigned 
(Sir Lamttlt! SttUrrttm.) SaKHALAGUNA NAYUDU V. 
MVNUSWAUI NAYAKAR. (1928) 551. A. 243- 
51 Mad 533 * 32C. W.N. 850 - 28 L. W. 61- 
109 IC 765 - 48 C. L X 125 - 30 Bom L. B 1379 - 

26 A. L. X 1211 - A. L B. 1928 P. 0.174« 

65 ML./. 198. 

-Hindu pint family-Fathet-Sale by. in his own 

behalf and as guardian of minor son-Agreement for re¬ 
conveyance in father’s name-Son’s right to benefit of. Stt 

Hindu Law-Joint Family-Fathdr-Sale by- 
agreement FOR RE CONVEYANCE. ETC- 

(1928)551. A. 243*61 M 583 
Completed contract-Offer merely to ripen 
Into a contract afterwards or. 

- Cndnutiim rf tgrtti^U. 

S, on behalf of himself and as guardian of his minor son 
A*, sold a village to V lor Ks. 10.000. On the same day 
the parties executed what was called a "counterpart docu- 
menf by which it was provided that V should reconvey 
the said village to S and K after a period of thirty years 
from that date.». /. in the Ani cultivation season of the 
thirtieth year, in eve X or his son K wished to have the 
village again, and upon his paying to V the sum of 
Rv 10000. 

HtU that there was. by the “counterpart document.” a 
completed contract made between V of the one part and S 
and A" of the other part, by which V undertook for consi- 
deration to mowrey the property if the other parties to the 
contract offered to purchase the same at the time stated 
aud for the amount mentioned in the ” counterpart doco- 
menthat the counterpart document was not merely 
a standing «^fer by V. the benefit of which could not be 
aligned to a stranger, until the offer had been accepted bv 
the tender of the amount in June 1920 (the Ani season of 
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SALE RECONVEYANCE-AGREEMENT FOR SALE-RE CONVEYANCE-AGREEMENT FOB 

— (Curd.) I —(Centd.) 

Completed contiact-Offer merely to ripen into a Transferee from purchaser if bound lj-{Cmtd.) 
contract afterwards or -{C**M.) \ enabling him to discharge the amount for which he became 

the thirtieth year), and the offer h id ripened into a con- security, as soon as he should have received out of the rents 
tract to boy and xll. and prints the sums he had paid, with all expense*, be 

All the element' necessary to cuo^itute a contract were should restore the Moozah to the respondent, 
present. There «.i' an undertaking on the part of V to re- Held that the agreement embodied in the counter karar- 
convey tile village t<. A' and K in the event of their calling for rumah would not affect any other person to whom the ap- 
a conveyance at the lime and upon the term' set out in the pdbnt should transfer the property which he had acquired, 

at which the option but was ooe by which a* long as the appellant held the 
property, he would be bound (20). {Mr. Juttict But*- 

Ski Rajah Kakulapoody Jagannadha raj 

BAHADOOR ». SKI RAJAH VUTSAYOY. 

(1837) 2 M I. A 1 -5 W. R. 117=1 Sutb. 79<* 

1 Sir. 143 

SALE-REGISTERED DEED OF- AVOIDANCE 
OF. 

- Rr[uterid deed for—Met mil y. 

Immoveable property of the value of a hundred rupees or 
upwards can only be transferred by a registered deed, and 
wnen a deed of sale has been once executed and registered 
55 M L. J 198. it f „ only avoided by a subsequent registered transfer 
Specific performance of-Veador« right to (373). {Lord PkiUimert.) Ehusham ALi **. JamNa 
—Default >>n ill part to deliver pollution tf fr r ferty PRASAD. (1921) 481 A. 365--16 L W. 104* 


countcipart document". The time 
wa' to be exercised and the price which was to be paid for 
the property were specified There was consideration few 
the contiact because V, by the vile obtained possession of 
the property, and S received Rv 10.000. besides acquiring 
the right and benefit ol setting back the village upon the 
conditions .specified in the " counterpart document’. (Sir 
Dwelt* .Sander ion.) S.tKAUGUNA N.AYUWJ t. MUKU* 
SWAMI N.WAKAR. (1928) 551 A 243= 

51 Mad 533 32 C W N 850 - 28 L W. 51 = 
1091 C. 765 - J8 C. L. J. 125 30 Boa L. R 1379 - 
26A-L-J 1211 A. I R 1928 P C. 174- 


to furelaur—tfeit. 

Two deeds were executed on 9-12-1918. ooe, a deed of sale 
of the suit properties by the appellants to the 1 st respon¬ 
dent, and the other an agreement of reconveyance by that 
respondent to the appellants. In a suit by the appellants 
for specific performance of the agreement to rccoatey. ield 
that, in the circumstances of the case, failure on the part 
of the appellants to deliver possession of the properties to 
the IM respondent, even if under agreement lo do so. was 
not conduct disentitling them to a decree for specific perfor¬ 
mance of their agreement for repurchase (891). 

There was no default on ihe part of the appeBants going 


30 M. L- T. 132 = 9 0. L J- 71-24 0. C- 272* 
24 Bob. L R. 675- A I B 1922 P.C. 56* 
27C WJ4 J-20 A L- J. 961-641. C. 299- 
SALE-REVENDE SALE. 

- See Revenue sale. 

SALE-SETTING ASIDE OF DEED OF- 
Declaration of invalidity as against party of. 
-Distinction. See DEED-SE1TING ASIDE OP-DE¬ 
CLARATION OF INVALIDITY ETC. 

Salt for. 

real owner—Vendor being. 


lo the root of the contract or any omission that could not- Plead,u[t end r.ideme retting tau * f ~ l '* J * 

have lietn amply compensated by directing the appellants "*1 knamidar fer tender—Demion m appeal en feet el¬ 
an repurchase and by way of addition to the stipulated pur- Propriety. , 

chan- price to account for any rents and profits received by The suit was by the heir of a deceased Mahometan uu 
them from the properties (89|). {Led Blanohrgl.) lo recover possession of property belonging to her an 
Ma Sa Hon r. Ma Dee Tvvi. (1924)20 L W. 884- vetting aside (1) a mookhtarnama executed by ‘be Uecwu 
A I R 1924 P C. 233 - 84 L C. 561. * of / for the sale of Ihe suit propmy j* W ■ 
Transferee from purchaser if bound by. ** deed by bira in ,arOTr of lhc “ wot 

-The respondent being in possession of a Mouzah.upon want to the said mookhtarnamah. The defendant 

which certain dues were owing to the Government, the land lb* wms of ooe H. // was the original owner ol i 
was advertised for sale by the authority of the Collector, property, and had himseif conveyed to ihe decease! P™*. 
The appellant, oo the application of ihe respondent, was the dales of Ihe deeds in qoestion by duly registered o i 
induced to give security for the payment of the duties due lo The defendants’ case in their written statement 
the Government, and to take a security for the repayment the trial was that the property did belong to the 
of that sum. On that agreement two instruments were but was effectually conveyed away by the deeds in q«*_ 
executed, a Pella* and Arue. both of which were neces- They did not set up the caw that the conveyance by * 
sary to authorise the Collector to make a t.ansfer of the the deceased was itself a benanu transaction, « 
pioperty lo the appellant. Those instruments were, on the benamidar for H, that H bad ail * * 

face of them, such as to authorise the Collector at ooce to mained the owner, and that the conveyance by / 
make a tiansfer of the property, but as it was meant only as cuted merely for the purpose of revesting „ 

a security to a certain extent, the respondent executed a kar- sons, the defendants, by his direction as the :tl , 
arnamah. by which it was stipulated that if he should not Nevertheless the High Court rested its judgment in 
pay the instalments fully, or that any part of them should <* defendants ee that ground. |he 

lie in anear, ihe Zemindary should be continued under the Held that so wide a departure from the case bur* 
appellant, consistently with that writing, and that the ap pleadings and at the trial could not be P e,m ‘ ,t ”p' GU « 
pelLnt should only return to the respondent the rup e# {Str Montague £ to/*.) MUSMMOT 
which might have been paid by him. On the same day. v. ROY HUKI KlSHEN. (1876)3 Sfltb. S3S-B** 
however, the appellant executed a counter-kararaamah by 
which the plan of a conditional sale, entitling the appellant 


to retain the property, provided no (a?) default was made, 
was, in truth, reduced to a mortgage, with a covenant be¬ 
tween the appellant and the respondent, that whenever he 
should take possession of the Moozah, for the purpose of 


Vendor-Suit by. . , 

'i fer—Advantage in property ***** ,e w 
and net diieleud to vendor if a. . _ ^ 

In a soil to set aside a conveyance by the P l -“ r ‘"“ 
defendant on the ground that there was coal under it* 
conveyed, that the defendant knew that fad, and «« 
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SALE-SETTING ASIDE DEED OF '-(OmJ.) 

Suit for -(CfaJ.) 

Vendor-Suit i\-(CmU.) 

concealed his knowledge from th« plaintiff. kdJ that the 
circumstance was not. apart from tkfcwdanft fiduciary 
character to the plaintiff, and in the absence of any proof 
of fraud, enough to vitiate the transaction. (Sir V*rU- 

[* E. Suit 4.) administratorGeneral of Bengal 

P. JUGGESWAR ROV. (1877) 3 C. 192(198)- 

1C. L R. 107-3 Suth. P C. 455=3 Sir 760 


SALE-SPECIFIC PERFORMANCE OF CON 
TRACT FOR 


EXECUTION PURCHASER OF PROPEKIV SUBSEQUENT. 

Immovable property-contract k*r sale of. 
Suit for-Eithlr party acaikst other-suit 


BY. 


Sun 'or—Purchaser—slit by. 
Suit vok—Yen dor-Suii by. 


—-Cioind for—Inadequacy of price if a. St, SALE- 
CONSIDERATION FOR—INADEQUACY' OF. 

(1877) 3 C. 192(196.. 


Execution purchaser of property subsequent 

Notice of prior < ontract to. 


- Nullity u/t—Suit n Mrj-EjutMi 

•rlitf frm J,:J in. <-n t,rmi»/ rtit. fii:• funkiitmtnty 
vitk inttr,it—Grant tf—PIfainp jhJ niJtn.t im.-nui 

lint wilk. 

The plaintiff sued to recover po*sc"k«i <4 entain lamb 
«ith mesne profits, and to ret aside a deed of safe purple*] 
to have been executed by him in favour of one/. The 
Plaintiff alleged that he agreed to sign. and that he exeewt- 
td the deed of sale in consequent of pressute and duress 
open him. and in order to get back entain paper*, rtc.. 
o| his, which had been abstracted by the defendant am! 
hir Krvants, He did not set op the alternative case that, 
even if the deed was not executed by him under **.h per 
*ond dares as dot toyed hi* free agency, and entitled him 
to treat his deed as a mere nullity, yet there »listed virtum- 
Wince which entitled him in equity to I* relies ed from it 
the terms of his amounting for the coosideratioo 
<«oved by him under -he deed with interel; and there 
no proof of those circumstances either. The deed was 
in fKt found not to have been executed under dure* as 
illvpd by the plaintiff. 

H,td that, plaintiff having failed to prove the case made. 
«i‘ mu ought to have been dismissed (65 6). 

10 such a ca*e the rule laid down in IInfan v. LtmkirJ 
<LR. 1 H.L 324) applies. (S,r frmt IV. CM/t.) GUfH 
WE »- ABOOL MOZUFFER. f 1871) 14 M I A 63 
15W R P.C.50-7B.L.R 630 - 28uth 429- 

2 Sar 660. 


- U'kit .(«.»«/» u. 

PiopRty whiih had l*m oolraclttl t«» lir vJd was »uls 
*eqn««tly *<*1 ia neculKn <4 * decree agair.st the contrac¬ 
tor and wa» punha*ed by a third party. The emotion *a!r 
began before J p. m The pleader fur the contractor arrived 
at the sale at 4 p.m.. read the agreement which was in Eng¬ 
lish. and made a general statement in the vernacular that 
his cEent would claim ou the prcprrty and would himself 
Ud at the *ale. 

HtU. that there was no *och unequivocal notice as ought 
to have bet* given in the ca*e of a Court-sale. 

Judicial sales would t* robbed of all their security if 
vague references to antecedent contracts could lie h*4rl to 
invalidate the lujti’* title. (IfJ Dun,Jin.) NUR .'lAHO 
MEDFEERBHOyr. IWNFHAW HOKMASJI MOllWAll.A. 

(MS)33ILL T 241 fP.0-711 C 626 
AIR 1922 P C 393-28C W.N.522- 
45 M L J. 770 (775). 


Specific Performance against—Right of. 


~ Purchase modey with interest—Deem fur-Grant 
ft" Ml * ,lwd Dc»nc found to U valid and effectual. St, 

•urdanashin--Sale deed by. 

(1898) 25 L A. 137 (144 5)- 20 A- 447 (456). 


“—■betting aside of sale in-Cooditioo of-Rotcrat..« 
r '“^'of money received under sak if. Ste CONTRACT 
CT-S. 65-SaI.I. (1871) 14 M. I. A 53 (64 5). 


infant,— Infancy *1 itmuJf'ntim— 
•unary fwlim tl wnJtt-Onut *1 f'*< *(■ 

Mil to set aside cerUin conveyances by the plamt.fi 
d j" fi'M defendants on the ground thal he was in- 
the defendants. who were trusted servants, but 
•aohad abused their fiduciary character, to pan with hi* 
U** f«Hy understanding the nature of the Iran- 

f ■ “*1 without adequate consideration. ktU that the 
Z"!** 0 " the plaintiff of proving that the defendants 
2 a * capacity to him at the time of the exccu- 
2 01 <w deeds, and were therefore in a po-itw* to exes- 
22ft 1 ,n9ae "« over him. Hdi further that there was 
the* a?! erid,n<e tbat at Ibetne of the execution of 
<x°ame™ by the piaintiH the defendants were in any 
gyT .character quad him or in a peptic* unduly to 
kSSJWptett (Sir MmUgm E. Smitk.) AD- 
tov . MT0, ( ' Gmu<l or Bengal r. Jcgges»ar 
r (1877) 3 0.192 (195 6) => 1C. L- B- 

*• ' ’ ) * 3 Butt 456-3 Bar-760- 


- Mu kmtrt inkitfnmt it faint ,antra,/ fa /far, 

ft fttmtl ,tntj4H>,. 

The respondent being a creditor of S. V. on 29th March, 
1819. obtained an order in the nature of an attachment 
upon the three houses, the subject matter <4 the appeal, and 
art 4:h May. 1820. be obtained a further order authorizing 

the sale of lho*e houses for the purpose of satisfying hi' 
decree dtU. The appellant«laimcsJ to lie a few ** pur¬ 
chase* of the said properties froa S. M.. under a deed of 
•ale executed by him to the appellant on the 3lst of March 
1819. On the *tre«gth of that deed he claimed to he emit- 
led to the poverties free from tie attachment effected at 
the instance of the resjrtsdcnt. 

The Sudder Adawhut (the Cmft Wow) was uf opinion 
that the deed tdied upon Ity tire appellant was ih< so com- 
piete a document as tow ai rant its interfereme with the 
attachment, cot having all the requisites of a sale. 

As to the objection to the validity of the iked relied upon 
by the appellant farming it to I* genuine, and duly attes¬ 
ted) fcorded upon the fact of H« not being a complete and 
final deed of *ale. inasmuch as the parties contemplated the 
executicd of a more formal compact. Mi, reversing the 
Court below, that it was suft'kwt to hind the properly, and 
,0 give to the appellant the right to demand a specific per- 
fonnancc of the e*Hf*t. and the execution of vxh further 
assurances as might be deemed necessary to invest him with 
a complete legal title to the houses which *«e »he subject 
man „ of the appeal, and that the attachment could not pte- 
vail against the appellant's title founded ui the sard deed. 
(Van fan /.) LaLU CHOONEFUL NAGIND'S :. SaW'A- 

chusd Named as. (1835) 5 w b ill (?. C> 
1 8ntb 38-1 8ar. 882 


_ C.mdil,M—Pur,kcu ly lutnlim funfair witk 

nttie, *f ifnlrttt if n. 

A ccntract foe the sale cf immoveable prcperly can be spe- 
ci&ally enfceced against a purchaser of the same at a sale 
scfcuec-eetly held in execution of a decree against the con- 
tracor only if the parebaser at the judicial sale bought with 
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SALE - SPECIFIC PERFORMANCE OF CON 
TRACT FOR-ftW./.) 

Execution purchaser of property subsequent- 

(r.w.) 

Specific Performance muinst-Right of- 1 

(0»rJ.) 

m-tice of the contract. (LrJ Dunedin.) NCR Mahomed 
PEFRRIIOV : . DlNSHvW HORMASJI MOTlWtLU. 

(1922) 33 M L t. 241 <?. C.)-711 C 625 = 
A IB. 1922 P. C. 393 - 28 C W N 522 = 
45 M L. J. 770 (775). 

Immovable property-Contract for sale of. 

COMPENSATION WHETHER W|U BF. ADEQUATE RELIEF 
FOR NON-PERFORMANCE. 

- Presumption under S. 12. Expl. of Sfwi/i: Rtf it f 

Ad ns ti—Praf Mi fuding rsluttiuf. 

The preemption referred to in the Explanation to S. 12 
of the Sp. R. Act i* rebutted by proof and finding .hat the 
breach of the contract can le adequately idietd l* com¬ 
pensation in money. (Sir Line,let SonJ/no*.) RaMJI 
Patel a-. RaO Kishorf. Singh. (1929) 561A 280 = 
27 A LJ. 780 33 C WN 893= 1929 M W N 452= 
31 Bom L.R 883-1171C. 1«50 CX J. 197= 
30 LW. 443 - 25NLB. 121 -AIR 1929 P C 190- 

57 M L. J. 206 

DECREE FOR SPECIFIC PERFORMANCE OF. 

■ ■ ■ Pnpndr—Fixiii’f tkot emfeuinluni in money it 
aJefudte rtlitf—Eftd. 

Where, in a wit for specific performance of a c««tract to 
sell immoveable property, the Courts helow found that com- 
pension in money wa« an a<leqaate relief to the plaintiff, 
but nevertheless decreed 'pecifi; performance of the con- 
tract. krU that in view of the expre" provision* contain*! 
in S. 12 (r) & 21 (a) of the Sp. R Act. a decree fo» ^peci6r 
performance of the contract 'houlrl not have been made. 
(Sir foneeld Smdertw.) RaMJI PaTFI. r. R Aft KlSHORE 
SINGH. (1929) 561. A 280 ’27 A L J 780- 

33 C. W.N. 893 -1929 M W N. 452 - 31 Bom L R 883 . 

117 IC 1-60 C l J. 197 - 30 L W. 443 - 
25 N.LR 121 AIR 1929 P C. 190 -57 M L J 205 
-Ri(kt lo—Pr,\'f litl eomfenustion in money nunrd 
for h«uh eonnd Ar reeootred—Fleet. 

Proof lhal any pecuniary compensation that may be 
awarded for breach of a contract to <dl property cannot be 
recovered affords, under S. 12 (i) of the Sp. R. Act. a 

e ground for obtaining a decree for specific perfxmance. 

Unuld Sduderim,.) RaMII PaTFL r. R\0 
KISHORF SINGH. (1929) 561A 280 "27 A L J 780 = 
33 C.W N. 893-1929M.W.N 452 -31 Bom LR 883 = 
1171C 1=50 C L J 197--30LW 443 • 
26N.LR. 121 = AIR 1929PC 190 = 57MLJ 205 
Suit for—Either party against the other—Suit by 

- Decision of—Prineipfes afp/ieaUe. 

In exercising its jurisdiction over specific performance, 
a Court of Equity looks at the substance and not merely 
at the letter of the contract. If a vendor sues, and H in 
a position to convey sufotantially what the purchaser has 
contracted to get. the Court cWrees specific performance 
with compensation for any small and immaterial deficiency, 
provided that the vendor has by misrepresentation or 
otherwise, disentitled himself to his remedy. Another possi- 
ble case arises where a vendor claims specific performance 
and the Court refuses it. unless the purchaser is willing to 
consent to a decree on terms that the vendor will make 
compensation to the purchaser, who agrees to such a decree 
on condition that ho is compensated. If it is the purchaser 
who is suing, the Court bolds him to have even a larger 
nght. Subject to considerations of hardship, he may elect to 
take all that he can get. and to have a proportionate abate- 

mwt from the puK.hj« ; n»oney. . Rit_tbb righl applies e*|y 


SALE-SPECIFIC PERFORMANCE OF CON¬ 
TRACT FOR—{£>/</.) 

Suit for— Either party against the other—Suit by 

ACmtd.) 

to a deficiency in tbc subject-matter described in the ct«. 
tract. It does not appiy to a claim to make good a represen¬ 
tation about that subject-matter, made not in the contract, 
lot collaterally to it. In the latter case the remedy is 
reek-ion. or a claim for damage* for deceit where there has 
heen fraud, or for breach of a collateral contract if there 
has been soch a contract. ( Viseounl Haldone). RUTHER¬ 
FORD ACTON APAMS. (1916) 321. C. 47= 

84 L J. P. C- 238=(1915) A. 0.886 
Suit lor—Purchaser-Suit by. 

(Seenh* Specific Performance-Suit for), 
acixt—Contract by. 

ALLEGATIONS AND PROOF NECESSARY IN. 

BFNAMI SUBSEQUENT PURCHASER IMPLEADED IN- 
RFSISTANCEOF SUIT BY-RIGHT OF. 
Consideration-Contract not supported by. 
Contract to be performed m future and upon 

HAPPENING OF CONTINGENCY. 

P IMAGES FOR BREACH OF CONTRACT IN. 
DECREFIN-RlCHT TO. 

DECRFE PROPER IN—PLAINTIFF DEBARRING HIM 
SELF AT HEARING FROM ASKING FOR SPECIFIC 
RELIEF. 

DISMISSAL IN APPEAL OF, ON GROUND OF UNDER 
VALUATION. 

EXECUTION PURCHASER SUBSEQUENT - SUIT 
AGAINST. 

Further relief ik-Prayer for. 

Hindu LAW - joint family - Manager-con¬ 
tract by—Specific performance of-Suit 
for. 

Litigation—Property subject of. 
Maintainability- Breach of contract by him. 
Rfs judicata. 

subsequent contract - purchaser under- 
Suit against. 

two plots oe laniv-Sale of. for one spici 
FIF.D SUM-CONTRACT FOR. 

agent—Contract by. . 

-Specific performance of - Suil for- Authority ot 

agent to enter into cootract-Onot of proof of. 5v 
PRINCIPAL AND AGENT—AGFNT—CONTRACT BY S.Gf- 

(1928) 65 IA 360 = 62 B. 597 

ALLEGATIONS AND PROOF NECESSARY IN. 

- Domafri—C/cim in nit alto for- . 

In a suil by the purchaser for specific performance^ iw 
ranlract or for damages for the breach of it, ll» 
for the plaintiff to allege and prove either performance^ 
her part of the contract, or a! all events that she was roflJ 
and willing to perform it but was prevented^ the « 
ful act of the defendant. RaNEE BHABOSOONDURB 
DOSSEE r. ISSUR CHUNDER DUTT. _ 

(1872) 11B LB. 36=18 W.R. 140=3 Sw^»' 

- Readiness end nl/inpuss of ffeintif to P*f* 

hi fart if eontnet-AllepHim and proof or to-tnpi 
Icw—Imt under Sfecifit Relief Aet. 

Under the EngT-sb law. the plaintiff, in a suit fee sp« 
performance, most allege, and. if necessary. pro«. JJJV 
noons readiness and willingness, frt*n the date of co«™£ 
to the time of his hearing to perform the c ^ l, ™ £ ’ -o 
part. Though there is no express statement inthe^*- 
Relief Act to that effect, such an averment of 
and willingness is equally necessary in an Indian 
specific performance. (Lord Blon/sburgk). AM®®* 
H. MAM.A.r. FLORA SaSSOON. • • nfl* 
0928)-66*4,360=62 B. 597-32 0.WJ.«« 
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SALB-BPEOIFIO PERFORMANCE OF CON¬ 
TRACT FOR—(CWJ.) 

Bait for—Purchaser—Salt by -iCmuJ.) 

ALLEGATION AND PROOF NECESSARY IN-(CW.) 

30 Bom. L R. 1242=28 L W 257 
IL.T. 40 B. 125-111L C. 413-20 AL J. 1220 = 
(1928) M Wjf. 893 = 48 CLJ. 461 
A.I.R. 1928 PC. 208 - 55 M LJ. 523. 
— Btnami tuhti/utnl fnrtitur imf/taJtd in—Ron- 
Im/{ it mil ty—Right tf-VtnJtr end mtt^n.nl r.al 
(uitkiur net witling umt. 

A suit for specific performance of a contract for sale was 
instituted Against the vendor' and against subsequent pur¬ 
chasers of the property with notice of the contract in favour 
of the plaintiff-nppellant. The subsequent purchase wa% in 
the name of S, but really benami for C. The High Court 
dismissed the soil, and the plaintiff appealed to Hb 
Majesty in Council. The vendors did not appear on the ap¬ 
pealed the only respondent who contested plaintiff’, right 
to judgment was S. the benamidar. the real purvha.*. G. 
not having filed a case, and not appearing. It was con 
tentended that the appellant must, in any case, succeed be- 
<aue none of the persons really interested opposed hisclaim. 

Their lordships did not think it necetsary in the view 
they took of the case on the merits, to consider this conten 
lion. (Lard Wrmiury). NaROTIAM DaS o. KedaR 
Nath Samantha. (1916) 6 LW 1- 

21 O.W.N. 665 (667 •)■ 41 IC.957 

- Caniidtrehon—Ctnlrjtl n* 4 1nfftrl/d ty—Sml in 

ftifttl tf. 

NtU that such promise to convey property a» there ua> 
in a letter relied upon was not supported by any considera¬ 
tion, and that the claim to specific performonceoftheag- 
fwwnt bawd thereon was rightly held to have foiled. 
(LardSinha) BALARAM *. NaKTU. 

(1928) 470X.J. 418 -108 IC. 11-24 N LB 69- 
30 Boo LB. 821-27LW 807- 
A.I.R. 1928 P. C. 76 - 54 M L J 462 467). 
——Canlratl u Jr ftrfarmtd in futuro and uh" 
d '**‘inttncr-Snil in r/ifttl tf—Main/tnuh- 
I'tr-CtnJUitn. 

In a caw of a contract of rale to be performed m In/nrt 
“ d «pcn the happening of a contingency the purchaser 
"ayilaima specific performance of the contract if he 
<omt* into court showing that he has himself done all that 
? *“ S«WI to do (307). (Sir Jam W. CM). Ra/AM 
SAHIB PERHUD SEIN V. HaBOO BUDHOO SlSCH. 

(1869)12 MI A. 275-12 W R PC. 6- 
2B. L R. P. 0.111-2 Suth 226-2 Sar. 430 
• • Damaces for BREACH OF CONTRACT IN. 
-““-Amendment of plaint so as to allow claim for- 


*moant» to—J 


to ado*. at hearing of 


Wt—Discretion. So SPFCIF1C PERFORM vNCE-SUIT 
TOR-DAMAGES FOR BREACH OF CONTRACT IV. 

(1928) 651 A. 360 = 52 B 597 
““-“Award of—Power of-Plaintiff debarring himwlf 
«jMjringfrom asking for sperifr relief. *rSprclFlC 
™tormance-Suit for—Damages for breach 
0r CONTRACT IN. (1928) 551 A. 360=52 B 597. 

HI t -. Decree in-right to. 


r^Ion^in whkh the vendee under a contract for 
E* of land was entitled only to a qualified covenant, be 
open his being given an absolute warranty of title. 
■JjMd payment of the purchase-money beyond the time 
Ihe contract, and sued for specific performance of 
tMtabg on his right to have an absolute war- 
22; At the trial of the suit, in his memorandum of 
U» Jfl|*.Com, and in the arguments beforr the 

MU he saw tljat; tli>dgn»en.i o( U».H<l» 


SALE - SPECIFIC PERFORMANCE OF CON- 
TRACT FOR— 

Suit for—Purchaser—Salt by -{Comd.) 

Decree in—Right to -ic*itJ.) 

Cant. wa» likely to he given against him. the vendee insist- 
ed up«i hating the sale deed with the warranty of title. 

H(U. affirming the courts below, rhat the case was not 
<«e in which a decree for specific performance ought to be 
made (177-8). 

. Theca*o to whkh their Lordships have been referred 
are very different from this. They are case where appa¬ 
rently the |4oimiff ha* been willing to have the agreement 
whkh was i.ia.vlli proved perf.emccl (1/7-8). (Sir Rokard 
CW4). BAMI BINI.I^HRI PARSHAI) V. MAHANT JaI- 
r am. (1887) 14 1A 173=9 A 705 (712 3)-5 Sar. 61. 

- GarMmgtr iftn/Hitt tanlratl-Po/itn ef fur- 

tkau-m.mey fat d an tmuUcn tf tentratl—Purtkaitr at- 
Itimf in k feymtnl and Undoing talent/ in iml. 

In a caw m which the cowtract of sale is a gambling or 
even a speculative «*. froen the mere fact that part of the 
purchase money was paid upon the eaccutioo of the con¬ 
tract. and that the purchaser came into Ccwrt alleging such 
part paymot and tendering the lalance.il would not 
fokw that he wowld be willed to a decree for specific per- 
formance of the contrart (307 8). (Sir Jami W. Ctln/e). 
Kajaii Sahib pirhlad sein Bafoo Budhoo 
0869)12 M I A. 276= 12 W.RPC. 6 • 

2 B LB P C 111 -2 Suth. 225 - 2 Sar. 430. 
— To mi tf ttmlratl nnttrlain, 
la a «cit by a vendee for specific performance of a con- 
trxt to sell property, the High Court held that specific 
performance coukd no< be decreed. Ucause, ontheevj. 
dence. it wa. iraposdUf to uy with any degree of cer¬ 
tainty what the terms of the contrxt were. 

f/rld that the jadgment of the High Court was right. 
(lard .Vaougiltnl AUMa III HI r. UDIT NARAIN 
Miska. (1908)36 IA 44-31 A. 68-6 M LT .89- 
9 C L J. 512 -11 Boo L R. 525 -1 1.C. 890 - 
19MLJ 295. 

DECREE PROPER IN-PUINTIPT DEBARRING HIMSELF 
AT HE \RING FROM ASKINC FOR SPECIFIC RELIEF. 

-Effect. .fc/SpFClFIC PERFORMANCE-SUIT FOR 

-Damages for breach or contract in-Award 
of. (1928) 651.A. 360 - 52 B. 697. 

Dismissal in appeal or. on ground of 

UNDERVALUATION. 

- -Prefrirtr—PI'a *1 nnitnaluahen nU raiud in tr 

dull aw/4 h trial Crarl. 

In a wit by the parrhawr for specific performance of a 
rowrart for sale, the High Ccwrt dismissed the suit on the 
ground into alia . that the price 6«d w» not a fair price. 
There «« no issue of undervaloatic* at the trial, and the 

trial Wf? «M "<* * i,h ,he P 0 *"’- 

f/tld that the vendor could not subsequently raise and 
succeed ipofi that cootenlic*. (lard iv„ntury). NaR- 
ottam D»S r. Kfdar Nath Somanta. 

(1916) 411 C 957 = 6 L. W. 61 = 21 C.W.N. 665 (668). 
EXECUTION PURCHASER SUBSEQUENT-SUIT AGAINST. 

-Right of. Stt Sale—Specific Performance of 

Contract for—Execution purchaser Subse¬ 
quent. 

Further relief in-Pravfr for. 

- Dana pi tr rrfnnd tf drftiil monty in a/ltmalita 

-<Clam far— P’oyrr if intludn. 

Where, in a suit by the vendee for specific performance 
of as agreement to sell land, tbe only specific relief 
chimed in the plaint was specific performance, hid that a 
cialmfcw inch-further relief as tbenatore of the case might 


tbenatore of the case might 
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SALE-SPECIFIC PERFORMANCE OF CON¬ 
TRACT FOR-(CY*tf.) 

Suit for Purchaser-Suit by-(C«/rf.) 

FUK1HEK RELIEF IK—PRAYER FOR— (CfntJ.) 
ffquoiic »oukl only mean such further relief as was ancil- 
lary to the main 'pnilk relief claimed and did not include 
a claim for damages or a refund of the deposit money in 
the altername (125 b.) (IsiJ At inn.*.) BsiCKLFS r. 
SNELL (1916)381 C. 123-86L J. p. C. 22- 

(1916) 2 A. C. 599. 
Hindu Law—JOINT Family—Manager—Contract 
by—specific Performance of-Svit fcr. 

-Manager and otner membei»-Suit against-Death 

of manager pending appeal by plaintiff in-Sons and 
grandsons of manager already cm record made L R*.- 
Claim for earned money and interest againM—Maintain- 

ability See Hindu Liv-Jpwt Family-Manager 

—CONTRACT FOR SALE BY. 

(1926)51 L A. 55(59 60) a 6Pit 323. 
——Subsequent purchaser impleaded in-Plea by. of 
non-binding nature of *ale againsi other members of family 
—Maintainability. Stf HINDU LAW—JOINT FtMIY — 

Manager of-Contract for sale by 

(1926) A. I. R. 1926 (P.C.) 100 (110.) 
Litigation-Property subject of. 

- (See Generally under Litigation-pro- 

pertv Subject of. etc) 

—-< ontract for sale of-Sp*ifk performance of-Sait 
for. bright after termination of litigation-Prke not folly 
paid—Dismissal of suit-Decree for possession, leaving v« 
dor to his remedy for recovery of balance of purchase- 
money—Decree proper. Set LITIGATION - Property 
Subject ok. ok to be rfcoverfd by-contract 
FOR SALE OF. (1869) 12 M I. A. 276 (307 8.) 

•Settlement of litigation—Contract for sale subject to 
—Administration Miit respecting property-Pendency of- 
Suit brought during—Maintainability. Stf SaLe-UTIGa- 
T,0N ' (1925 J50M.L J 644(650 

Maintainability-Breach of contract by him. 

tttect. Sale-Purchase money - Moit. 
GAGE TO BE EXECUTED. ETC. (1916) 38 LC. 123 (126.) 
RES JUDICATA. 

—Possession of property >P ur,hased-P,ior suit for- 
Divmivsal of—Effect—C. P. C. of 1908-0. 2 K 2- 
Effeci. Stf Sai.f-pukchaser-Property Purth a 
sed—Possession of-suit for-dismisSi 0 f 

(1901) 281. A 221 C22e.7) , i ,S 24 , M A i9 1 (50 3 4 ) 

Subsequent contract-purchase. Under-Suit 

AGAINST. 

- Maintainability — PUmtif, kneried,, ,f 

*** ieH,rM *«' **" tarn tentrj J d S* 

On 22 10 1920. the owner of immoreaUe prooertv entemt 
into a contract for the sale thereof to ReSSS nT? 
and pursuant to that contract, executed cm 28 10.1920 

knowledge of that contract. “* '*"»*'** 

Isvour bSTiSSW 

" a "" J M S«™ B.bi , SaadIt AU 
U929) 51 C.LJ. 117=32 Bon. LB. 


SALE — 8PECIFIC PEBFOBMANCE OF COR- 

TRACT FOB— 

Salt for-Parchiser-Snlt lj-{Ce*id.) 

Subsequent contract-purchaser under- 

Sun AGAINST— {Conti.) 

121 LC. 240 - SI L.W. 580 = 1930 M.W Jf. 326= 
A.IB. 1930 PC. 99 = 58 MLJ. 123. 

- -Mertppt Unding on mil property—Arwnt paid 

b pure hater far diuharp af-Charp in kii 

f***r in reipett of-Dedaralit* of, in item in plaintiff 

On a suit for the specific performance of a contract to 
*efl land brought, inter alia, against a subsequent purcha¬ 
ser of the suit property, it appeared that the latter bad. to 
virtue of hi» claim to be purchaser, discharged mortgages 
on the property. In affirming the decree below in favour 
of the plaintiff their Lordships added a declaration that in 
respect of any moneys properly paid by the subsequent 
purchaser towards the discharge of mortgages up* the suit 
property be was entitled to a charge upon the property for 
anj sons so paid by him which might have ken rightfuly 
due under the vame mortgages. [Lord PkiUimart) NaSIR- 
UD-DIN : AHMAD HUSAIN. (1926) 26 A. ■ 
(1926)MWN812=30.W.N.731-S8MLT.PC.5; 

971. C. 543-A. I. B. 1926P.C. 109(110). 

Two plots or land-Sau of, for one specified 

SUM-CONTRACT FOR. 

- Spate per feme nee in reprd lo ant of pHt~ 

Crant of—Sfeafe per form ante in reprd to ether impel 
nUf. 

A contract foe the sale of two plots of land for «* 
specified sum required the vendor to make out a markeiaWe 
title, and. in case of failore to do so. bound him «o rdutf 
the deposit on demand. Itabo stipulated that. »««*« 
any deficiency in the area or quantity of land, no comp*- 
satkn should be payable by ibe vendor on actual measure¬ 
ment. There was no general condition either providing f« 
compensation or excluding it. Tbe price fired was a JW 
for both plots together, and. in describing the steps 
taken as to making title, granting an assurance and recar- 
mg rents and profits, both plots were dealt with tog*** 
a whole, and there was nothing by which to separate than 
o» to place one cm a footing independent of the othw. “ 
fact, if it were not for the statement, of their arc* 
their boundaries and locality, no separate and wg*" 
footing could be suggested or alleged to distinguish aW 
from Ibe other. It was not proved that the P* rt ™ 
contract which was left unperformed bore <*ly 
pjetiem in value to the whole within S. 14 
Refief Act. and the purchaser had declined to accept icun 
on the terms of S. 15 . lh . 

In a suit by tbe purchaser to enforce the contiMt, 
vendor proved to be unable to make a title to ,be * . 
plot. The Trial Judge offered the plaintiff a decree' 
the conveyance of the other plot on tbe terms of h-» 
the Specific Relief Act. and. on the plaintiff declmiog 
k!er. dismissed tbe suit with costs. On tb« »»° e . 

mages for breach of the contract no evidence of 
damage was given. 

On appeal, the High Court, considering that 
fefl within the terms of S. 16 of the Specific ReW 
allowed tbe appeal, but. having before them no ***£ 
whatever of the value or character of the plot* 
the particulars given in the contract, remitted the ca. 
the Trial Judge in order that he might take evidence ^ 
assess the abatement of price to be allowed m respea 
the failure to make title to one of the plots. 

Held, reversing the High Court, that the mi ^ 
have been dismissed with costs. 
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SALE — SPBOITIC PERFORMANCE OF CON 
TRACT FOR—(Ct'irfA) 

Balt for-Purchaser-Suit by-(cv«//) 

Two PLOTS OF LAND—SAL! OF. FOR ONE SPtCI 
fied sum—Contract for-((W/) 

To make S. 16 applicable, it had to be 'how n that there 
was a part of the contract. to wit, that rebting to pint fl . 
which (a) "taken by itself could and ought to I* »pevifica(j 
petforaed," and (*) "stool on a separate and independent 
looting" from the other pit of the contract whkh 
tedly cculd not be performed. Before a Court can exercise 
the power given by S. 16 it must have lefute it «ome 
material tending to establish these politico*, and cams* 
apply the section on a mere 'unni^ that, if .p^.uikty 
were given for further inquiry, such material might be 
found to be sufficient. The word* of the xviion. side a. 
•key are. do not authorise the court to take action othetnise 
than jidkUlly. and in particular do not permit it to make 
for the parties or to enforce upon them a mairact. 
which in substance they have not already made for them 
velvo. The expression "stands on a separate and indejxnd 
«t footing" points to a limitation, which would enjwde 
ay new bargain, that cannot lie «aid t<. be contained in 
•he old one. 

In the present case. but for the statement »f the areas of 
•he |*« and of their boundaries and locality, no separate 
“4 independent footing could l* suggested oe alleged to 
wiinguish either from the other. It may It that in the 
Otimation of the parties at the time of the agreement one 
*“ more valuable than the other. bigha for Ugha. or one 
■" made more valuable than it would .ahernhe have been 1 
J™ 1 ^taKOu* acqa'diicn of the other. apart from 
toeir respective area*. Nothing it stated al»ut the quality 
2 £S* «? "* h"«l. I« may be that. Ucame both 
,f,e 40111 togetStr. the total price «asle» than the aggre 
P'e prices would have been, if both had been «*j apart. 
»o call (he parties to give further evidence now is to try to 
"eke them agree on a new price, subject to xttknent by 
“* Jriaj Jtdge, if they differ; it is. in fM.lt impose 

■LUf"*" arbi,,ali00, 10 " hich ,bfy ha,c 1104 ' #b ' 

mined. Jo resort to expeit evidence is to inquire what 
Z °«|ht to have agreed upon, though the fact b 
*° ihemsehe', they did not choose to do *o. To 
j; . ,hc c »* 1° «ke Trial Judge b to delegate to him a 
“W'ftiooary decision, which rested with the High Court 
y* 11 In the Vie* which it t..* of the appeal (loti 
i *”**') Wiluam Graham r. Krishna Chandra 
(1924)521. A-90 -62 C. 335 


Dlv. 


a T 0 _ _ viwtyoaa. a. w-w*v. - 

to t 38e21 L W 390.(1925) M.W.N. 138- 
J,,LE -W-27Bom L.R 740 23 A.L J. 709- 
29 0. W. N. 919 ''A I. R 1925 P. C- 45* 
86 LC. 232 = 48 M L.J 172 
8ult for-Vendor- Salt by. 

Tuac-r Sale—specific performance of con- 
oih« d R ~ Su,t ,ok - e 'thfr party against the 

(1916) 32 i c. 47. 

■^^E-BPES 8UCCE88I0NI8. 

Stt T. P. ACT, S. 6 fa). 

^)BR 8TAmE “ PBOVI8I ° NS ° r ” 8ALE 

10 of Statute if a. Stt 

8 ACre “ LAKD Revenue Sales act XI of 1859. 
rwJ^ IT ® v defaulter to set aside saie- 
20 I A. 165 (174) * 21C. 70 (823). 

"•^-STRANGER TO DEED OF. 

^rwrUion, in favour of. to deed of sale 

Sf 10 “* orce - Contract-Stranger to 
‘ i to n force Contract-Right of-Pur- 
Of PROPERTY, HC. (1921) 42 M U 444 (446). 


SALE-STBANOERTO DEED OP -40*4.) 
Validity of deed of sale-Rlght to question. 

- -Stt ASSIGNMENT -STRANGER TO. 

(1908) 351 A. 48 (66)=35 C. 420 (427). 

- Vni ami utiaU, ittii-UHim Item. 

After all. so long av the ‘ile-dctd in favour the plaintiff, 
respwwltiw stands, it i» no concern <>f the defendant aped- 
* aw * that the vttvdor. the real owner of the pr if city 
conveyed and sued for. may have a grievance on the score 
of a mi»;jtcmcet as to consideration in an instrument to 
which the defendant-appellant is no parly. The vendor 
ninwli has taken no steps to impeach the deed. On the 
ccmtiary.uitkcwr^olthe lw» years that lapsed, the 
vendor mere than c^e affirmed the Uaivsaaion. To roisl 
the plaintiff ssait Urn im e 'im lusd «n the can-dud. it is 
ou enough foe the defendant to make out that the sale deed 
is vudaUe at the option of the vendor. He must shew that 
H was and b absolutely void (120 J). f Lri Matmagkttm.) 
1.41. ACHal Ram 9 . Raja Kazim Husain Khan. 

(1905) 321. A. 113-27 A 271(289)- 
9C. W N 477=8 0.0.156-8 Sar 772- 
15 M. L. J. 197. 

SALE-VALIDITY OF. 

-Pur«ha*e money-Kahe recital in dud of sale as to 

—fcflect of. Stt SALE—UllCATKiN. 

(1906)321 A. 113 (121) A 27 A.2711290). 

-hunger's right loque>lion. Stt BALE—STRANGER 

to—Vauirty of sale. 

SALE-VENDOR 

BREACH OF CONTRACT BV—DAMAGES FOR. 
Completion of sale--Refusal of. on ground 

OF PURCH ASER'S DELAY IN COMPLETION OF SALE. 

Dialings subsequent with property conveyed 

BY. 

Estoppel against. 

INCUMBRANCES ON PROPERTY SOLD. 

Market able liur. 

Mesne profits-Li abii itv for, for keeping pur¬ 
chaser OUT OF POSSESSION. 

Misrepresentation of deed being a mortgage 
-Executh>n of sale deed under. 

Property not in possession or. 

Property not owned by. 

Purchase money. 

He conveyance—Agreement for. 

Setiinc aside of deed of sale~ 
specific Performance of contract. 

Title-weakness op-consciousness of. 

Breach of contract by- Damages for. 

--Liability for-Measwe of. Stt SALE-CONTRACT 

for-Brlach of-Vendor-BreaCh by. 

Completion of sale-Refusal of. on ground of 
purchaser's delay in completion of sale. 

-Right of—Ptrcha*er'* dday laved on vendor's 

default to make oil marketable title as agreed. Stt 
Sale-Marketable title-Vendor’s default, etc. 

(1922)47 M. L. J. 146. 

Dealings subsequent with property conveyed by. 

-AdmbsiUbty of, a» declaration in bb favour. 

Stt ADMISSION-SELF SERVING STATEMENT-ADMISSI¬ 
BILITY of-Sale-deed registered. 

(1921) 48LA.366(373). 

Estoppel against. 

Pmrtkatr if afretri if. 

Where it *u found that A was. by hii acts and conduct, 
esteppod from disputing the tide of his mother to certain 
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SALE-VENDOR-^.-*'-) 

Estoppel against -(Of/.) 

Mitt awl ib'-* of a mortgage thereof granted by i 
lit,. th.it a purchase* of the property from A wa> 
equally popped from dieting the ..tie of thejm«her and 
the validity of the mortgage granted by her (220). (Lord 
Sim.I ) S.VRVT CHUNDER DEY : GOPAL CHINDER 
5u (1892)19LA.203=20C.a6(315)= 

Incumbrances on property sold. 

_ — St ,- Sale—Incumbrances on property sold. 

Marketable title. 

- See Sale-Marketable title. 

Mesne profits-Llablllty for. for keeping purchaser 
out of possession 

- Position in 'tipt.l of—.Yot tkat of a trustee. 

Where, in a >uit for partition, it appeared that the ven¬ 
dor of the portion 'ued for had kept the vendee ootof 
jHKJt.sion, ktU that the vendor, though liable for mesne 
profit*, wat not in the position of trustee of the rents for 
the pa.ty k»pt out of poaemion. {UrdCtims) NIL- 
KAMAL I.AHURI SRI GUNOMANI DEBI. 

(1871) 7 B L R. 113(130)-15 W.R 38- 
6 M. J . 227 - 2 Sar. 651-2 Suth 413. 

Misrepresentation of deed being a mortgige- 
Executlon of sale deed under. 

- Relief against deed in ca*e of—Right of. S<< Sale 

-MORTGAGE-MISREPRESENTATION, ETC. 

(1924) 47 M. L J. 128 (135). 

Property not in possession of. 

-Sale of. Set SaLE-PROPERTY NOT POSSESSED 

BY A PERSON. 

Property not owned by. 

-Sale of. See SALE-PROPERTY NOT OWNED BY. 

Purchase money. 

- See sale-purchase-money. 

Re Conveyance-Agreement for. 

- See Sale-Reconveyance-Agreement for. 

Setting aside of deed of sale. 

-Suit for. See SALE-SETTING ASIDE OF DEED OF 

-Vendor’s suit for. 

Specific Performance of contract. 

-Suit for. See Sale-Specific PERFORMANCE OF 

CONTRACT FOR. 

Title of-Weakness of-Cocsciousness of. 

- Stipulations in sale-deed indicating. 

The suit was brought by the plaintiffrepoodent for the 
recovery of a fourth share of a certain mutta from the 
defendant. The plaintiff claimed as a purchaser of the 
fourth share from one S. In the bill of sale executed by 
S in favour of the plaintiff be stipulated that the plaintiff 
should not recover from him any costs which he 
incur on account of suits that he might bring for the re¬ 
covery of proprietorship, and of the past profits, or the 
amount paid for the purchase in case his suit for recovery 
of the property should be dismissed. 

Held that the said stipulation in the bill of sale shewed 
what little confidence S had in his title ( l5l). (Sir Bam e s 
Peacock.) COLLECTOR OF GODAVERY v. ADDANKI 
RAMANNA PantuLU. ( 1886) 13 L A. 147 

: .MM82(489)=4 S».728. 


SALE-WRITING-REGISTERED INSTRUMENT 
-NECESSITY. 

Impartible zemindary-Transfer of. • 

-Registered instrument for—Necessity—Recital of 

transfer in mortgage bond—Notices to revenue authorities 
of alleged transfer—Mutation of names—Delivery of pas- 
sesskm—Sufficiency of. See HINDU LAW-IMPARTIBLE 
Estate-Transfer of-Registered instrument. 
(1900) 281. A. 46 (53.55)=24 M. 377 (3836). 

TRANSFER OF PROPERTY ACT-SALE PRIOR TO. 

—Prior to the Transfer of Property Act no written con¬ 
veyance was by the law of India necessary for a transaction 
between mortgagor and mortgagee extinguishing the tqoity 
of redemption in the mortgaged property and transferring a 
portico of the property to the mortgagee absolutely (6). 
hard Sine.) MaHOMED MUSA t. AGHORE KUMAR 
GaKGULL (1914) 42 L A. 1=42 C. 801 (8161- 
19 C.WJI. 250 = 17 ML.T. 143-(1916) M.W.N. 621- 
13 A. L. J. 229=2 L W.258 = 21C. L.J.231- 
17 Bom L. R. 420 -281. C. 930 = 28 M. L. J. 518. 

- Mutation of names-Ckange of poneiiim-Suf- 

nosey of. 

A point Hindu family, living in the Benares district, and 

C ed by the Mithakshara law. consisted of a grand- 
, his son, and S, a minor grandson by that sou. In 
January, 1875. the grandfather executed, with the consent of 
his son obtained for valuable consideration, a deed of gift 
giving the whole of the family properties to S and hi* bro¬ 
thers who might be bom thereafter. In March, 1875. 
entered in the Collector’* book* a* the sole possessor of t* 
property, and his mother, a* hi* guardian, took P***#“; 
S died in August, 1875. Hi* mother then claimed as b*s 
heir to hate the estates transferred into her own name, wn 
a*, after notice* issued, no one objected, order* were nuue 
to that effect. . . 

Held, that the actions which Misted the deed were oil 
kind which, even without it. might work a transfer 0 ^ 

- m* ow W" ■<"**' "SniViS? 

CHAND r. ASMAIDA KOER. (1884) 111- A l" 

6 A. 560 (673-4)=4 8*r. 618- 

SALE DEED 

- See all case* under SALE. 

SALE OF LAND FOR REVENUE ARREARS (ACT 
I OF 1846). 

Hindu Widow-Mortgaged property in 
possession of-Revenue due upon. 


-Wilful default to pay-Morlgagee paying 

texdrpop. of. in wch. a case. S« HINDU U» 
Widow—Revenue due upon estate. _ g > 

(1867) 11M. IA 247(867-8/- 

Mortgagee's fraudulent purchase at 

- Elect of, tm equity of redemption. _ 

While a Government sale for arrears of **"*0 , 
title against all the world, with certain exceptK» 
fraudulent purchase at such auction sale by a 
win not defeat the equity of redemption (555 6). AS 
ween the mortgagor and the mortgagee the s^e oi w 
a case be considered as a private sale (559). 

V. William ) NAWAB SlDHEE NU2UR AUY 

Rajah Ojoodhyaram Khan. n , 

- (1866) 10 M. I. A. 540 = 5 W. B. (F- 
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SALE OF LAND FOR REVENUE ABBEABS ACT 
I OP 1846)-(£W) 

Begularity of—Strict observacce of. 

■ ■ Nr unity. 

The regularity of Government sale.. under Act! >4 ISIS, 
foe arrears of revenue, should be strictly opened. (Dr . 1 
Lmkinpjn) MAHARAJAH MAHASHUR SlNCH R\HA- 

wx)r v. Baboo Hurruck Narain sinch. 

(1862)9 M I. A 272=1 Sir 851. 

-St 6,14 —Sale adterliumml—frreprioritui in— 

Efttt tf,an tu tidily af sale—Civil Affeah Ail IX af 1854 
If eum impJeuitiet. 

Where the sale advertisement was Irregular. (1) in not 
Wap published in conformity with S. 6 of Act I ol |«5. 
and (2) in the Mehals not being sold in their coecoitirt 
numbers, in the Towjee. or Register of the Colcttor >4 the 
District, as provided by S. 11 of that Act. 4 ilJ that the vale 
was rightly set aside, as such an irregularity wa» not cared 
by Act IX of 1854, which related only to technical error* ol 
procedure in the lower court, which were not productive of 
injary to either parties. (Dr./.mkinpan.) MAHARAJAH 

Mahashur Sinch Bahadook ». Baboo Hurruck 
Narain Sinch. (1862; 9 M. L A. 272-1 Sir. 851. 

8.9—Salt under 

-Hindu widow—Suit again*!, for recovery of arrrar* 
of revenue payable by her lict in fact paid by plaintifl- 
D«ree against her in—Sale in eiecutioo of-lntere't pa** 


SALEOFIAND FOB BEVENUE ABBEABS (ACT 

82MO*/.) 

Their Lorddiip. entirely concurred in that view of the 
i<ia«troctiow of Are | of IW5 (345). (Sir Barm Paint.) 
TOonihis Sinch t. Pukhxakain sinch. 

(1874) 11. A 312 = 22 W B. 199-3 Sar. 390. 

S 21 

- Mart gape iii Jm ufjn mart. 

Wtr-fXMt I* fiiruum fa agreement far 
nr.l fur. Are.- af u mv— Pmreian a! u/i ty tm—Effn! 
rf.tm rigtf *f ndimfiia*—$*it iy marly gar la mfane 
rifil—Limitation. 

A meet-age* in po^irm an 1 anuher having sought to 
deprive the mortgagor of hi> title to redeem by means of a 
•ccret purchase of the mortgaged estate between them, 
Inchading the frauddeot device of a sale by an auction for 
arrears of revenue, such arrears being designedly incurred 
by the mortgagee in possession, it was held that a suit for 
redemption and for p>se»icn instituted many years after 
the vale foe arrears wa» nut barred by S. 21 of Act I of 
1W5 repairing the *it to Iw brought within one year of 
the revenue vale (5534). 

The object ion that the suit was barred under S. 21 of 
Act I of |K15 rtrtewnly »uppo*cJ the »uit to be brought to 
*«t aside the revenue lie; this remedy, however, the mil 
did not seel. bet. (dying on the agreement for the *((Ct 
pucka* antecedent to the sale, the plaintilf claimed a 


ACaIKST-SaLE IN EXECUTION OF—INTEREST PASSIM. ing atrust •« the estate which pasted under it (553). By 
UNDER-ENTIRF. ESTATE OR WIDOWS INTEREST ONI.V- reason of the alleged agreement and the fraud of the mori- 
SAIE OF Land, ETC. (1867) 11 M. I. A. 241 (266). gager, the revenue sale must be considered as a private sale 
-- Naim ami,earn at (»>• (*' V NawaI SlDHB 

An action brought^ S. 9 of Act. o, ,815 re a 2ioTw B P^W- 

Wiorul action. The section gives no remedy again* the 1866J 10 M I. A-HM W. *. PC. W- 

H..hkh it leaves ,o the then exi-ring la- -2(0.267) 1 Suit.635-. S«r 198. 


»nK5 it leaves to the then exiting law K IW. ZO/J. 
x** Nucendekchunder Chose srfe 
KAMINEE DOSSF.E. (1867) 11 M I. A. 211 - 


Denrnu! nUlemiMt—Tinrre i r.-aliJ lefan ar lime 


8 W. B. P. C. 17-2 Suit 77-2 Sar 276 -FM^emee-lleniiUrr Jighi.e lemn. 


77“Sa 20. tl—Beiumi fnrekau-Plea #/—J latatai* 
•Wi/y af—Seetiam if a tar la. 


he nit land*, bring certain mahals comprised in a 
Icdary. were, in 1/75. granted by the Government by 


.viSiMU*.fc.MJ.-Aa *5^1*5 


GeRESHCHUNDIR UHOREE £ of inheritance. I. 18M. 

F. MUSSUMAT HhugCOBUTTV DEBIA ** " . „ h| jp . jn ., » an d c by the true 

(1870) 13 M. I. A. 419 = 14^ B. P C 7^ 4 ^ ,***« oi tbc lands. The Court .Mar- 

2 Soth 339 =2 5ar 37?. |U/ajl|i|4 j, thlt suit to be the true heirs of A, 
rrf. n-Hiniu iaint family—Manageraf-PnreUu ifM j directed B and C to relinquish powessicn of the 
“ •?' b-Suil ty alter memUr, la enfaree then riftli laud* to the plaintiff, therein, treating apparently, the for- 
^ir-MainlainMUy. mu as tretees for the true heirs. But ccnsider.ng. appa- 

mcsas«:-- 

C-Kr!*?*• W CoBrt l 5 comprised in the Jaghirc were held rent free for 

.. 3 ?SS-Sarjsa 

SpSS: ga=Wt 5 ?r*?fi 

9l|anifiWpcrcha»e.r.'V. _ IC 455 >- . ..r:; 
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SAT T OF LAND FOP. REVENUE ARREARS ACT SALT-<fiW.) 

I OF 1815 '-(f.w/A) further allowance of sah itself (184). (Sir Rottrt P. 

. ,, , r Ctd/ier.) SECRETARY OF STATE FOR INDIA V. RANI 

S.26—i ijRh to create an IASUNDMOV! DEW. (1881) 81. A. 172= 

Thr rfcu of iKr Hvori of cr an g C . 95(1034)=4 Bar. 281. 

hritiliurv Uthirt tenure: an«l U* sett**** ol ue 
ZtmiwSaiT *» made upon the a-umprioo cf the *b»- SALTPETRE DUTY. 

i ■ ■ i-..... I TVa mint BIS rr'fntt - .......... r..... Ifn.•• 


in nature of—Decree reversed on appeal- 

■ ■ it n . - - — 


irnuircai) -r— — _ • . . - 

tMce of that hereditary J-ghire. The pant *a* p«fnt!j - S(/ KUMUK SAVER MEHAL 

good against the Zmindar. *ho co-id ml have com mto 

tourt iV.^ta*ule tic tet-wl'anad-a the Br.«nd that the SALVAGE. ' 

crantev* had «Jitain«l it from Government by fraud «-Claim in natore of-D«ree reversed on appeal- 

mi.iiDie*tntaiio«. That'inad wa« new in fxt m-Atd Pn*m in po*se"ioo under-Revenue paid by-Recovery 
or sj a»i«lr by any contt or authority. The decree in the of. from opponent—Claim for. Set CONTRACT ACT, 
, L ital and picrtitded heirs of Am ad* (vrl> S>. 69. 70-DlCREE REVERSED ON APPEAL 

- I— (1113)201 A. 110(1634)"21C.1— 

the former, and directed item to relinquish the enjocmer SALVAGE LIEN. 

ofthcUndaxwfally. -Statutory lien-instance of. 5rr BENGAL REGULA- 

sstswEHS^S isrsr^stss m ormM 

lx a temiiecrrau.l l*f'*e. am -l^mg at the t.^of PUTM RENT AM EARS OF. 


(1914) 411 A. 91 = 41 C. MS (941-2) 


-Failure to obtain—Dismissal of suit on pound of 

—Jorwhctfcm. Stt SUIT-SANCTION TOjMOtM 

(1889) 171. A. 6(8)=170.688. 


set. Invent: ant.. -W-* it Within (1914) 411 A. 91“ *1 

the exception ol S. 2«» of Art I «4 l«5 (45S6) (Sir SANCTION 

pmu It’- Cfotf.) Founts r. MB* M.IHOMID.-Finn ^ kloalv—Sanction in reptd to-Limiwd 

(1870) 13 M. I. A 438 - 11 'V * P c C 28 ‘ Company of same men-Sanction if enures to. Set CHOTA 
5 B L R 629 2 Suit 358 - 2 Sar. 8tt jJJJJ.J incumbered Estates Act of 1876. S-17 and 

car T R. 16 -FIRM OF INDIVIDUALS. 

8ALT ' , / ^ (1915)421. A. 97 (101-2)=42 C. 1029(1041) 

- -.Van* future ef-Grtemment'i txt/aurt ngk t<— iww/w \ 

Meaiurei aJrfttJ t* utmt-Mt-fnimv lands- SANCTION TO PROSECUTE SUIT. 

tr»mtrf l Mnmpticn ef-Ccmfinrti** to memn *W _ l0 obtain-Dismissal of su 

the Native Government* to which H speeded had «k*r. 
the Mile right t« all salt produced within kv territocy. and SARANJAM. 
the revenue derived from salt ha* aluay* Ixen treated as q iaKT B y WAY OF. 
unite distinct from that derived from land. Before the I^aM—DISTINCTION, 
year 1780 the Government had l<vn in the hahit <*f kiting Is AM AND -MIXED ESI ATE OF. HELI 
the silt produ. ing di'triclv which were «jmmorly unfit TENURE, 
for agricultural purpo*o. to farmer*. who might or might MaHIaTTA SaRANJANS. 
not be the owner*of the adjacent land*, and it nas only in MuNISC OF. 
the latter part of the last century that *«®e preferential Na7URE 0 F. 

claim to a lea>e of such districts *a* admitted on behalf of pouflCAL TENURE—MIXED ESTATI 
tha Zemindar within wh«.-e Zemindaiy they were floated SARANJAM HELD ON. 

(183 4). Resumption by Government of. 

In the year 1780 the Government determined on a.v*um- Q rM , t wjy 0 f. 

inc what i* called in the Regulation* a monopoly of salt, 

Imt which may be more conectly described i* the exchwve Death OF HOLDER-GRANT ON-GO 
right to manufacture it. They accordingly t<x* all >aK DECISION AS TO. 


Grant by way of. 

In AM—DlSTI NOTION. 

INAM AND -MIXED ESI ATE OF. HELD ON POLITICAL 
TENURE. 

Mahratta Saranjams. 

Meaning of. 

iwjrnCAL tenure-mixed estate OF INAM AND 

SARANJAM HELD ON. 

Resumption by Government of. 

Grant by way of. 

DEATH OF HOLDER-GRANT ON-GOVERNMENT'S 
DECISION AS TO. 


right to manufacture it. They accordingly t<x* an >an ut*. biu.« .v. 

producing lards into tlieir own hands, working them by - Jfoitv *f-Citil Cturfl „ . 

acents commonly called salt agent*. The Zemindars who jhe question to whom a Saranjam or jagbir s “*j 

were thu* deprived r.f their land* wer- compensated by 0 pon the death of its holder Uone«irt \*P 

• '.•- -- ^ V the Gomnment, to be ^mmecl 


w eiethu* deprived c f iheir land* wer- compen*ated by p „,ed 0 pon the death of its holder u * bl<h JJ 
certain remisson* and allowance*. To require a Zemindar actaW j r l0 the Gomnment. to be determined r* 
from whom a portion of his land had been taken, to conti- pdifo! considerations and it is not within the «®P“ 

nue to pay rent for that portion would bate been obrioucly ^ nibunal to review tbe dedsiMj whicn 

. c:.. v .... »>* vmtd nfoKaKv lave r> __ _ __ TKic nnociole IS dear 1 ; 


nue to pay rent for that portion would care orxn ou^umj ^ ^ a , „ibonaJ to review me ocu>.«* . 

unjust. So much rent therefore as he would piobabJy have fortt w ei may pronounce. This pnocrplle ‘ , 

obtained for the land he had kept ii in his pos-evsioo. and rj?Itve 4 i 0C < for the first time, in Bombay M 
which was usually estimated on th- footing of \\ anna per m f 2 . d. 3. and is recognised in u<# where tne q 

—.LI rvr.hil.lv lx rmnVited in the .... c.. ffjR U-J Haunt*) SHB*" 


which was u-ually estimated on tn- loonng oi anna pn ip63 , 2 . cl. 3. and is recugmsea in ia>e* • 

head on the men who would probably be employed in the ^ been raised (68). (Lord Haunt*) 
salt manufacture. wa< remitted to him. Tie remissioo was guLTAN SlM 9. SHEIKH AJMODIN. 
thus carried into effect. He wa* still assessed «i the whole ( 1N2 ) 20 1. A. 50*17 B- 431 (456) =6 *>»■ 

and debited to them. This payment or debit was assumed - Exidmt-Bntuk G ™ r * mfn '-? r * ^ ns- 

to enure for the benefit of the Zemindar, and he was Hdi. on the evwJence. rtversmg the Ifi^^ ^ 

credited with it; the effect of this arrangement being that, taring the trial Judge, that a Saranjam grant ^ 

although he was nominally charged with the jumma due on British Government in avour of an anctfW w ^ 

all the land geographically within his Zemindary. he was was a grant of the soil itself with the right ^ , 

in reality charged only with so much of the pmma asap- best possible use ofur«^land.^nor ^ 
pertained to that land which he retained in po*sessioo. A tbe royal revenue only (55-6). (UriStnom.1 ^ 
further allowance called mu,Mura (monthly aDowawe) TARY OF STATE FOtDfDJA !N COUNCIL 
was sometimes made to him in respect of profits which be jS 9 ** 

might have derived over and above rent, and soietinses a 17 L- W. 405 =28 0. W. K. 49*38 *•» 
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8ARANJAM-<CW,/.) 

Grant by way of—(Canid.) 

ESTATE CONVEYED—Soil 
ONLY—(C#W/« f.) 

37 C. L J. 464 = 25 Bom L R 527 = 
A. I. R 1923 P.C. 6=721 C. 893- 
44 M L J. 471 

- Prnumpticn. 

A grant of Saranjam may be erthrr of tbcwd and it* 
whole revenue derived from it. or a gran; >A the royal share 
of the revenue only. It must be determined in txh <a*e 
•pon the facts what was the quality of the original grant, 
illhoogh it may well be that it i* ordinarily a grant of the 
rojal revenue only, (lord Sa/rtui.) SECRETARY of 
State for India in Council r. Lyxmiiai. 

(1922) 501. A 49 (55)^47 B 327(332) = 
17 LW. 405 - 28 C- W. N 49 = 32 M. L T 111 = 
37 C. L J. 464 = 25 Bom L R. 527 = 
A-IB. 1923P.C.6-72 I C. 898 44 M L J 471 
Incidents of. 

“ —ZAi/i* far aturUiniHg, in ahwut t! dt,d tf trail. 

It it no doubt correct to My that the fa- ? that the Satan 
jamdar is in a sense a life-tenant does not alter thcordtuq 
incidents of a gran: by way of saranjam B.t what thr*e 
ordinary incidents are. must be ascertained, who. there i» 
nodted of grant forthcoming, from (aj the esKfente. if 
My, in the case; (A) Irom legislative enactment*; and(r) 
Irooi judicial decisions. Failing all these, there would Lc 
nothiag else bat principles of law to apply (3W). [Lt,d 
*'***.) SECRETARY Of STATE FOR INDIA t. GlKIjAlAI. 
(1927) 64 I. A. 359 -• 51 B 967 = 39 M LT.463- 
29Bom L B 1503-46CL J 420 = 
A-I B. 1927P.C. 238 = 26 A L J. 32 -1061.C 1- 
27 L. W. 124-32 C. W. N. 329 = 53 M L J. 431. 
Inami—Rulti appliuHt lo-/iapplnahlilr tf. 

The word - inam ~ is sometimes vaguely applied to all 
P»nts of revenue free land, without reference to perpetuity 
M “X specified conditions. It would lie unsafe t<» apply to 
jpoculiar grant like the Mahratta saranjam role* whxh are 
®*ld applicable toinams (Vfl). [Urd Snha.) SlCKE 
r,«L SlATE F0R IND,A »• ClBljAlAl. 

(W27) 641. A. 359 - 51 B 957 - 39 M L T. 463 - 
29 Bom. LB 1503-46CLJ. 420- 
A- I B. 1927 P. C. 238 - 26 A. L J. 32 1061.0.1 • 
27 L W. 124-32 C. W. N 329 = 53 M L J.431 

_^CCUPANCY RIGHTS IN LANDS INCLUDED IN. 
fa . Acquisition or creation in his own favour by varan- 
of-Creation of such right* in favour of other*— 
HtKt" r °* Saranjam-Effect of. oo Mich 

Saranjam—Ohaht by wav of-kivf.sue. 

89hfTm», (1927) 54 I. A. 359(371)-51 B 957- 
A Tw.i 83 " 2980 ® L * 1503 46 C L J. 420 = 
1 B t !927 P. C. 238 = 26 A. L J. 32 1061 C. 1 = 
_«. l - w -124-320 W N 329 53M L i 431 

enMin 8 pwevio«sly and at time of grant- 
R .T5f? dar ’* rights as again*;. Stt SakaNJam-M AH 
At (1927) 54 I A. 359'368 9)- 

51B. 957 - 39 ML T. 463 = 29 Bom. L B. 1603* 
48 C. L. J. 420 - A. I B 1927 P.C.238- 
wA LJ. 32-106 I. C l- 7L W. 124 - 
32 O W N. 329 -63 M. L J. 431. 
WWUl-GRANT ONLY OF—OCCUPANCY RICHTS 
,N LANDS INCLUDED IN. 
thda^t"^"' " ‘"dim in kit m farair h 
PmY / *f *4 riril, in fatal r tf ttitn- 

ritfi, af uranjam-FjnI tf. *• '*<* 

01 a Sara *i am v M ol ,be ,0 ’ 11 

^ » not competent fee the Saraijamd 


share of the 
Sarnjamdar («. the 


3062 

SARANJAM-ffW) 

Grant by way oi-(Cc*td.) 
kFVFNiif—G rant only of-Occupancy rights 
IN LANDS INCLUDED IS-( CmtJ.) 
grantee) to acquire or cieate niii,*i faster excopancy 
right* which may remain unaffexted by the subsequent 
restraptKo of the Saui/am. Accordingly, when a Sarau- 
/J" of thi* nature r* resumed, the Government become* 
entitled t-.ioumr ik< only the land itvtnue but al*o all 
the right* ami Iwwfit* that the s , jn tcv had acquired or 
| *coi!el !<y virtue -if hi* grant and f*j Saiaujatudur. 

Q*j:tt nheiher. in the case of Saranjam grant* of the 
• revenue only, the-grantee «-«ild validly ar ale occupancy 
| right* iu favour of third paitk> whi,h could Miiviveiht 
| rcumptico of the Saranjam. {LtrJ Sink/.) SlCK HAkV 
of State for India t. Gikijab.m. 

(1927; 54 I. A. 359 (371)- 51 B. 957 - 39 M L T. 463= 
29 Bom LB 1503 = 46 0 L J. 420- 
A.I R 1927 P. C 238 - 26 A L J 32 = 1061 C.l = 
27 L W. 124 - 32 C W S. 329 - 53 M L J 431. 

)-Inam—Ih'tiiMtiorv. Set INAM—SARANJAN. 

loam xnd-Mued estate of. held on political tenure. 

--Kc*umpiic* and re grant of—Government's power 

of— Dl'pu'.r a* to—Civil Courts— Jurinliition. Stt S vRaN- 

Jam—Political 1 r sure. (1892) 201. A. 50 (68 9)- 

17 B. 431 (456). 

Mahratta saranjams. 

- Xalart and ilaiui tf—Ouapautf Itnau/i land 

im/ladtd in frail tilling prtttimilp It aid at hut 
a/ frail—Sarai/amdar'i n filial a fan,t—Gran! tf imI 
I Uu/f. 

Among*! the Mahratta* the term “ saranjam " was 
j applied specially to a lemparary assignment of revenue from 
I village* or lands lor the support ol troop* or for personal 
( military *er«sor, u*ually for the life of the grantee ; also to 
grants made to person* appointed to civil oficr* of the 
State to cnaUr them to maintain their dignity, and to giant' 
for charitable purpne*. Thr-e were neither tran*ferable 
nor hetcviaai). and were held at the pleasure of the 
sosrrng*. They were divided into two cla*»e*-nan»ely. (a) 
grants of rmnuc only. #. t.. of the royal share of the pro 
dace of the land* comprised in the grant, anil (4) grant* of 
the -oil it*df. It would xtm to follow from the nature of 
Sa 1 an jam* that whether they were grant* of the soil itself 
or <4 the restnoe only of *p«ificd land*, they’ could not ami 
one not meant to interfere with rights in lho*e lands exist¬ 
ing previoady to and at the time of the giant. If anil >0 
far as there were occupancy tenant* on thu*e lands, they 
would retain their right of po**«**iuii (whether it can be 
called ownership or not i* immaterial; but subject to paying 
the assessed land revenue ( 1 /, the royal share of the 
produce) payable before the grant to the Government and 
after the grant to the grantee. On principle, the grantee 
would nut. wnks* -penally authoriied, be aide to convey a 
larger title than bis own. He could not convey a perma- 
neat title to any portion of the land, either by sale or by 
lea*e. Sueh *ale or lea*e might be good against himself but 
w.«ld be nud as against the grantor (368 9). (Urd 
SnU.) SFCRFTARV OF STATE FOR INDIA S’. GlRIJAIAI. 
(1927; 541. A 359=61 B 957 - 39 M. L T. 463 = 

29Ben LB. 1503- 46C. L J. 420 = 

A I- B 1927 P C. 238 = 26 A. L J. 32 -1061 C. 1 = 

27 LW 124=32 C. W. N. 329 = 63 M. L. J. 431. 

Meaning of. 

-Saranjam is an assignment of land* or their revenue 

by the State for the support of troop* (56). [Lrd Hanntn.) 
Sheikh Sultan Sani r. Sheikh Ajmodin. 

(1892)201 A. 60-17 B. 431(443)»6 Sar.62. 
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SARANJAM—(<'•*/</.) 

Nature of. 

_-Saianjuw i> the Marathi equivakat tu the too jagir 

(213). {ford Shaw.) K 'GHOJIK'0 SlHlB r. L.\KsH- 
M \NBAO SaHEB. (1912) 39 L A. 202= 

36 B. 639'658)= 16 C.W.H. 1058 = 
12 M L. T. 172=(1912; M- W. N. 1140 = 
14 Bom LE 1226 = 17 C L J. 17- 
16 I. C. 239 = 23 M L J. 383. 

Political tenure-Mixed estate of inam acd 
saranjam held on. 

- Rfmmflu'H aHi re grant of—Cetimmentt foutr of 

—Dispute as It—Civil Cmrft jnnsdietion to adinJuat, 
»POH. 

The plaintiff, claimed tu bt the **1 ol uoe A', tkcnrtd. 
and as such »on to be entitled to Ctitaiu piojxrtie> alleged 
to have been held by A" liy a tetme known a» Saranjam. 
and attain other pioptrii'.' alleged to have been befcl bj a 
tenure known as inam. The plaintiff abo claimed the pro¬ 
perty as devised to him undcT the will of A’, lie 'Ought to 
recover pos>e"ion 1mm the defembnt of the Saranjam and 
inam lamb of which (a» the plaintiff alleged) the defendant 
had l#tn pot into wrongful po»*»ion l«y the Bombay 
Government after the death of A". 

The Court below held that the Government had power 
not only to resume the Saranjim. but aho the -xalled 
inam property, and to a"ign them to whom it pleased. 
And the Question for decision in thv appeal wa» whether 
the Court l)clon was right in *0 holding. 

//(Id, on the evidence in the case affirming the Court 
below, that a mixed estate of Satan jam and inam was grant¬ 
ed to A’ by the treaty of July. 11*20. to be heW by him a» a 
pct'onal and military jaghir, that the tenure thereby created 
was political, that no distinction o«ld be made between the 
inam and the other property, that both pa'-ed intact to the 
pei'On whom the Government might recognise as the head 
of the family, ami that it was not competent for any court 
of law to dispute it (68-9) {Lord SHEIKH 

Suit an Sani r. Sheikh ajmodin. 

(1892) 20 1. A 60= 17B. 431 (456)-6 Sar 52. 

Resumption by Government of. 

-(K-cupancy right' in lands included in grant-Effect 

on. Sit SaHANJAM-GRANT BY WAY OF—REVENI’L 
(1927)54IA. 359(371)-51B 957 

- Sight of—Ornu on Government to prove-Lemg gos- 

union with grantee's family. 

Where the plaintiff, who claimed the suit estate under a 
saranjam grant made by the British Government in favour 
of an ancestor of his, was dispossessed by the British 
Government in 1901. and it appeared tbat hb ancestors 
had been in possession since before 1/75. unH, there 
might be a certain onus on the Government to justify his 
dispossession (55). {Lord Salxesen) SECRETAKY OF 
State for India in Council r. Laxmibai. 

(1922) 601.A. 49 - 47 B 327 (332) -17 L. W. 405 - 
28 C.W.N. 49 = 32 M LT. Ill = 37 CLJ. 464 = 
25 Bom LB. 627-A.IB. 1923 P.C. 6 = 
721C. 898 = 44 M L J. 471. 

-Saranjam and inam—Mixed estate of. held on pofi- 

tical tenure- Resumption and regrant of—Power of—Db- 

E ite as to—Jurisdiction of Civil Courts to enquire into. Set 

aranjam—political tenure. 

(1892) 20 IA. 50 (68-9)= 17 B. 431 (456). 

- Validity of—Civil Courtt jurisdiction to ntfnire 

into. 

Thus it appears that the Government, on the death of K, 
resumed the Saranjam held by him. and regrarted it to A. 
on the ground that the Government has the right to resume 
jaghirs. Assumingtherighttoerist.it would not be coo- 
petent for any Court to review this derision of the Govern- 


SARANJAM— (Co*/*f.) 

Resumption by Government oi-{Contd) 
meat cm the ground that the reasons upon which it pro¬ 
ceeded were erroneous (08). {Lord Hanna) SHEIKH 
Sultan Sani r. Sheikh Ajmodin. 

(1892) 20 LA. 50 = 17 B. 431 (455)=6 Sar 52. 

-Where, in the case of a saranjam grant of the sril 

I 9 the Government, they resumed the estate granted with 
the object of preventing partition of what they regarded as 
an impartible estate, held that the right of the Govemixent 
to resume the estate could not be questioned in the Civil 
Courts (57). {Lord Sa/ttUH.) SECRETARY OF STATE 

for India in council r. Laxmibai. 

(1922) 50 IA. 19=47 B 327(335)»17LW. 405= 
25 Bom. LB. 527 - 37 CLJ. 464 = 28 C.W.N. 49= 
32 M.LT 111 : A IB 1923 P.C. 6=72I.C. 898= 

44 ML. J. 471. 

SARANJAMI EXPENSES 

—^Meaning of. 

Saranjami expenses are expenses incurred by the landlord 
in the management of the property. {Mr. Amur Ali.) 
JAGDEO NARAIN SlNCH t. BaLDEO SlNGH. 

(1922) 49 LA. 399(405)=2P. 38(45)» 
32 M.L.T. 1 =(1923) M.W.N. 361 = 27 C.W N. 925- 
36C.LJ. 499 = 3 Pat LT. 606- 
A I B 1922 P.C. 272 = 71 IC 984=45 M L.J. 460 
SABANJAM RULES OF 1898. 

-Applicability of, to saranjami resumed in 1892- 

Rule inapplicable frefrfo vigert to them. {Lord Sink.) 

Secretary of State for India r. Girijmwi. 
(1927) 54 L A. 359 (369)= 51B. 957 - 39 M.LT. 463- 
29 Bom. L. B. 1503 - 46 C. LJ. 420- 
A IR.1927P.C. 238 = 26 A.L J.32-106LC.l- 
27 L. W. 124 - 32 C.W. N. 329 = 63 M. L. J. 4SL 
-Effect of—Quaere if merely declaratory of previous 

law. {Lord Saha) SECRETARY OF STATE FOR INDU 

r. Girijabai. (1927) 54 I.A. 359 (369)-51B. 957- 
39 M L T. 463= 29 Bom. L B. 1603 = 46 CLJ. 420- 
A. I R 1927P.C. 238 =26 A.L. J. 32- 106L0.1“ 
27 L W. 124 = 32 C. W. N. 329 - 53 M. L J. 431 
SARAOOEE—AGABWALAS. 

- Sit J.UNS-SARAOGEE-AGARWALAS. 

SARBARAKAR 

- Khurdak—Sarbarakari in-Rights of. in of"** 

in Sarbarakari jagirs. 

Sarbarakars in Khurdah had under the Government * 
heritable or transferable right in their office of Sabin- 
kar or in the Sarbarakari jagirs; they were liable to be dj 
mbsed for miscooduct, and on dismissal they lost all np 
to occupy any sarbarakari japrs; and on the ,fnnin f*? 
of a settlement they were bound to enter into a fr» 
engagement with the Government if thev wirited » 
continued in the office of sarbarakar (249 50). {Sir /*“ 
Ed ft.) PARAMANANDA Das GOSWAMI r. KRIPASINDBV 

ROT. (1918) 45 LA. 246=46 C. 378 = 25 ML.T-73" 
29 CLJ. 175=9 LW. 269 = 23 C.WJL »- 
21 Bom. LB. 580 = 48 LC. 391 =36 MLJ -» 

- Of it of—Mature of. 

The office of Sarbarakar has regard to the 
with which the Collector is concerned and not to the 
a the personal property of the landholder. {I#** 1 
home.) Bni MAHARANI v. COLLECTOR OF ETA*AH- 

(1894) 22 LA. 31 (39)=17 A. 198 (207)=6 Sit 
SCYCHELLES PENAL CODE. 

S.216. , ,-Jad 

- Applicability—Money to be restored or refUtM 

in forma specific* but only by its eyuinlent-Cast «' 
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8CY0HELLE8 PENAL CODE-{C*«tf.) 

It was argued that S. 216 of the Sc^xkelles Petul Code 
referred alone to the failure to restore or repine good', 
money, etc ..in forma ifttifa, and that the team was 
accordingly inapplicable to a position like that of the 
ordinary breach of agency or trust, in which money, in the 
sense of the actual notes, sovereigns, or the like, does not 
fall to be returned, but only its equivalent. The section 
dee net appear to be limited in the sense contended for. 
M -Sira-.) LOUIS EDONARD LaMIER ft THE KING. 

(1913) 18 C.W.N. 98 = 15 Cr. L J. 306 • 
(1914) AC. 221 - 231C. 657 - 26 M.LJ. 1 (6). 

- Guardian—Aftnl of—fmfroftr or imndstim m- 

urimtnl tf minor's funds by—Conxittim of tmK'JtmoH 
in tost of—Utility of. 

The appellant, who was a member of a firm, was aatba 
rised by the guardian of two minors by a power of attorney 
to act for the guardian in collecting and investing the 
minor's property. Acting under that authority fund* were 
received and remittances made from time to time by the 
appellant’s firm with whom an account was opened in the 
name of the minors. A certain amount due to the minors 
frem a debtor was paid by him in the shape of crediting it 
to Ike appellant's firm in their account with their linkers 
which account was overdrawn. The minor's actount with 
the appellant’s firm was duly credited with that a»-«jn!. 


lor the funds of the minor in his hand, gave security to the 
satisfaction of the authorities. Thereafter criminal pio- 
«*dmgs were instituted against the appellant who was 
tried and ccmvicted of having embeukd the minus’ money. 

Httd, setting aside the conviction, that the facts did nut 
«any jut or legal view of them, warrant the consrctico 
(Urd Sin.) Louis Edonard Usher r. the King. 

(1913) 18 C.W.N 98 -15 Cr. LJ 305- 
(1914) A.C. 221-231C. 657 * 26M LJ. 1. 

~—'Mixinyof anotitr's funds uiti onti otm-Conrtt- 
tins for—Criminal intuit-A utility. 

BiMin of the funds of another with erne’s own funds 
*»y be in many cases natural and proper, in other cases 
coeivenient but irregular, and in the third, both irregular and 
criminal. The distinctions between these cases require to 
w treated with the greatest judicial care, so as. while p»e 
‘♦"tog the amplest civil responsibility, to prevent the third 
J category from being extended to mistaken 

ocogh convenient acts. A court of justice cannot reach 
cotsclosioo that crime has been committed unless it be 
*)“« remit of the evidence that (be xewsed in what was 
”®e or omitted by him was moved by the guihy mind 
urn/ su».) Louis Edonard Lamier r. The King. 

, (1913) 18 C.W.N. 98 • 15 Cr L J 305 » 

(1914) A.C. 221 = 231.0.657 - 26 MX. J. 1 (6-7). 

^—Sfiundtrs auay or dtslroys to tit frtindut of tit 
in—Aftanint an d tft.t of. 
wutaatce can be given to the view that the.latgu 
HJ of S 216 of the Seychelles Penal Code can be used to 
the category of crime, conduct, or xticos which 
partake of the nature of emUidement » 
22“ J* which U,at lttm » ordinarily and properly 
“^ood. Although the term ‘’embeule" is supplemented 

2d "* 1 ' Ucde[ <* daUO J" ** « Wt . £ootat 

m**?* iaiio ° »*«■ ,tui ,he u,,er 

““Wcatiotuc* exemplifications of the operations which 
nature of embedment, in the sense that the 


jr^ich u libelled has been a’wilful appropriatioo by | 
paused of the property of another, or. after possession 
bad been acquired, of the wilful sqwandering or 
«o hU prejudice. (Lord Sin.) LOUIS 


SCYCHELLES PENAL C0DE-(CW/</.) 

S. 216 -(Ce*id.) 

Edonard Lanier ?. The king. 

(1913) 18 C.W.N. 98=16 Cr LJ.306- 
(1914) A C. 221-231.C. 657 = 26 M L J. 1 (6). 

SEA. 

-island. Stt Island—Sea. 

SEA CUSTOMS ACT (VIII OF 1878). 

- S. 20. Proviso- Gx-Js Wonting to Government- 

Importation into India—Liability for customs duty. Su 

Partnership-Pari ner of-Servant or agent 

REMUNERATED BY SHtRE OF PROFITS OR A. 

(1924) 521. A. 167=49 B. 320. 

SEAL 

-Affixing of. to deed—Sufficiency of. for purposes of 

its execwtion-Proof dear and convincing ofwch affixing 
—Necessity. St. Deed-Executant Of-Sicnaturi 
OF—NECESSITY. (1875) 21. A 87 (110). 

-Deceased Nawab-txecution of deed by-Evidence 

of-Seal on deed being Hue impression* <i seal of deceased 
| -Evidence of-Scftciency of. Su DEED-EXECUTION OF 

-Evidence of-Nawai Executant. 

(1866) 11 MI. A. 120(124). 

- Dtuikd frrm—Stnl of—l'it of, by in iHfttlstr— 

I'mtut as to—Prtiumfh,v—I‘iMf. 

From the mere fxt that a loose practice has been shown 

in Ml# tl# In kit. mm iIM in fV. . VUn 


/em.tdai (the prxtwe. of the Zemindar using 
*eal of hi> decraxd predo. *•«■«). it would be dangerous, as 
well as ■nrcawmabie. to mfes in another that the same 
practice prevailed in the durbar of a powerful sovereign 
prince. 10 M. !. A. 192 distinguished. {Urd Cka ttUor 
Urd f/o/itrity.) Forester r-. Secretary of State 
for Indi \. (1872) Sup I A. 10(31)-12B L.B 120- 
18W.R 349 3 Sir 1-1 P. B. 1872- 
2 Suth. 628. 

-Fabri-ation of-Comiwm aral skilfully conducted in 

India. ( Urd Citfmiford.) MAHARAJAH KAJENDUR 
KtSHwuR Singh Bahadoor r. Sheopursun misser. 

(1866) 10 M. I. A. 438 (463) = 6 W.R. P C. 55* 

1 8oth. 628 “2 Sir. 174. 

-Zemindar deceased—Seal of—Use by his succtMor 

of—Practice of. (Urd Jnshtt Km [it Brutt.) Ha BOO 

Gopal Lali THAKOOK t. Teiuck Chunder Rai. 

(1868) 10 M I. A. 183 (l92)-3 W B. P.C. 1- 
1 Suth. 558 = 2 Sir. 98 
SECBETABY OF STATE FOB INDIA 

- Ctnlrtil nti-Contract uiti Surrtary of Stale 

for India in Conntil f nrsnant to Gfttrnatnt of India 
AelofltSSifs. 

In a case in which a contract was expressed to be made 
with the Secretary of State in Council, pursuant to the A«t 
ol 1858 for the better government of India, and was made 
with the concurrence of a majwity <4 the Council, to lie 
paid for out of the revenues of India as required by that 
Act. and without any personal liability on the Secretary of 
State, it was orgrd that it was not with the Secretary of 
Sate at all that the contract was made. Iwt with a corpora- 
lion. 

HtU that the contention was untenable (740). A con¬ 
tract is nooe-the-less made with the Secretary of State that 
he has to obuin the concurrence of others before making it, 
and that be and they are designated by this statute as 
EaUe to be sued or to sue cm it as a corporate body 
(740). {UrdCianttHor.) SlR STUART SAMUEL. In tit 
matter of. (1913) 17 C. W. N. 735 = 19 1. C. 765- 

- Council of - Relation b fuftn. 

The Secretary of State for India and his Council have 
distinct functions prescribed by the Government of India 
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SECRETARY OF STATE FOR INDIA-(CW/) 

\ 1 |.V'. utikli viulfc* litem to ttnd iheir successors, and 

thi> i>i”' l ' l " n u,li,k> fu * I * i 6* io0 ' mfcxh *** nc * 

uffiudid 1-y •« r«iiu "0 uf Right. Bui this H merely machin- 
t ( \; the personality uf the Secretary of Slate is not merged 
in any *.wpwati->n by the statute nor i' that uf the Council. 
In sonic jMiiiculai-' they -an check him « he can override 
them. They awl he remain uiih separate and pebbly 
conflicting lesponrilwIitU*. th'-ugh for purpose* of ImgatK* 
they can be Healed a> though they wne one legal penonal- 
i, v (740). UjtJ Chne/lfa.) SIR STUART SAMUEL, In 
l mJr (1913) 17 C. W. N. 735 ^ 191. C. 765. 

__Iteilaialion on behalf of Crown by—Weigh! of. See 

COURT OK DIRECTORS. 

_.Duties of-Officer of Itaili'h Government if an. S/e 

STATUTE (22 C.F.O. III. C. 43). S. I-OFFICER OF 
BRITISH GOVERNMENT. <1913) 19 l C. 765 (769)» 
17 C. W. N 735 (739 40). 

_Ollke uf—Origin. hi«tuty. and dutio of. S// 

STATUTE (22 CEO. III.C. 45). S. 1-OFFICER OF BW- 
1ISH GOVERNMENT. (1913) 191. C 765 (769)- 
17 O W N. 735 (739 40). 
SECRETARY OF STATE FOR INDIA IN COUN 
OIL. 

_Contract with—Contract with Secretary of Slate for 

India if a—Suit on contract—Right of—Parties to. S// 
Secretary of State for India—Contract with. 

(1913) 17 C. W. N. 736 (740). 

-Suit by Mibjtct against—Legislation taking away- 

Vaiidity of. St/ Covernmeht of India act of 1858. 
S. 65—Ef F F.CT OF. ( 1913) 401 A 48 = 40 C 391 

SECUNDERABAD CANTONMENT. 

- Military autkmh/t m-LanJ in Ctntenm/nt 

faming l/fderahd l/rntery-Grant ef-Vihdttj. 

When the Nizam's Government admitted a British force 
within its territory and allotted to it the Secunderabad 
cantonment a» its headquarters, it no doubt by nec*<sary 
implication conveyed to the military authorities all powers 
ul jurisdiction, control, and management incident to main- 
taining the efficiency and the dkipline of the troops and 
the peace and good order and convenient use of the canton 
ment. But it would be going a long way beyond this to hold 
that the officer commanding the troops could be held 
empowered to alienate in perpetuity land forming part of 
the cantonment, and undouUedly Hyderabad territory for 
a purpose* wholly unconnected with military requirements. 
[Sir Arthur If,fan.) PESTONJI JlVANjl P. SHAfURJI. 

(1908)351.A 79(86 7)-36 0.478(493)- 
3M LT. 399^ 12 C. W. N. 466-7C. L.J. 401 = 
10 Bom L R 287-14 Bur. L B 102=4 N LR. 65- 

18 M- L J 199 

SECURITY BOND 

- S/t Surety Bond. 

SECURITY FOR COSTS. 

- S//(l) Bengal Regulations—Security from 

FOREIGN LITIGANTS REGULATION XVI OF 1829; (2)C. 
P.C. OF 1908. 

SERVAGAR. 


- OfS(t of, in Yittiafnram Zmindan-Nature and 

i/munt ration of. 

The office of Servagar appears to be one of authority, 
implying the command of one hundred men. and the grant 
of lands incottoogootaga or Java tha is a usual mode of 
remunerating such services (334). (Lord Ktngidm.) 
Vescataswara YETTIAPAH NaICKER v. ALAGOO 
MOOTTOO SERVAGAREN. (1861) 8 M. I. A. S27= 
4 W. R. 73=18ulb. 440-1 Su.788. 


| SERVICE GRANT. 

Amaram Grant. 

- S/t AMARAM GRANT. 

Barden of serfice-Grant subject to. 

- Cend It lot ef untie in—Alteration ef, into one fer 

men/j payment. 

In a case in which a grant was made rent-free and in 
lieu of service, the grantee subsequently ceased to render 
•mice, and be, his son. who took the property on his 
death, and the mother of that son, who took it co the son's 
death, continued to pay a sum of Rs. 29 per annum in lieu 
of the service, held that the condition of the tenure must be 
held to hare been altered from service to rent at Rs. 29 per 
annum. RAJA MaHENDKA SlNGH v. JOKHA SINGH. 

(1873) 2 Suth. 802=19 W.B.211, 
- Ccnitruiti cn ef lunudi. 

On the construction of the sunuds by which a talook in 
a Zemindary was granted, held that the sunuds were 
grants of the land subject to certain services, namely, the 
service of paving a small rent of Rs. 245-12 0. and also of 
performing ghatwali duties; that they were not the hiring 
of a servant, giving him certain land by way of warn, bit 
grants of land open the condition of certain services (184-51- 
[Sir Bane , Peaeeek.) RAJAH LEELANUND SlNGH 

Bahadoor p. Thakoor Munooranjun Singh. 
(1873) Sup. I. A 181-13 B L R. 124-3 ter. «■ 
30. C. Sup. Vol. 173 “ 2 Snlh 818 

- End/n/t—Bonmftien en greund ef uniat n* 

king ref mred. 

The appellant was the owner of a siith share of the 
remindari of Nuffid, and sued for the resumption of the 
mokhava village called //. which fell within that *»*■ 
There was no deed orsanad containing the particulars c* 
the grant under which the village was held by the raokba- 
sadars. but the evidence showed that the village had been 
held by the mokbisadars and their ancestors on a qut-ww 
of Rs. 144 per annum from a period antecedent to the intro¬ 
duction of the British Government, and that the 
be rendered was that of one naik and fourteen peons, whcee 
duty it was to guard tbc zemindar's fort and treasury, 1 
watch om the reaping and threshing of the crops ana 10 
attend the zemindar 00 his hunting or military exp^ 11 ®- 
The question for decision was whether the zemindar couio 
dispense with the services and resume the land. 

Held, that the grant was a grant subject to a 
service, and was not a mere grant in lieu of 
that as the mokhasadars were willing and able to 
the services, the zemindar had no right to put an end 
tenure whether the services were required or not. 

In cooing to the above conclusion, their Lordship* 
upon the following considerations:- ,_i 

( 1 ) No office by any particular designation was> cooft*® 
upon the original grantee, but an obligation of a ^ 
character was imposed open him. He «« * 7 ^ [Q 
provide a specified number of men as cnstodiaM.- 
>peak.of the Zemindar's property, and their 

rendered intermittently, and not continuous^. . 

were paid in mcmey when they- actually perlortneo 

ttnkn. . . R . j44 

(2) The mokhasadars had paid a uniform rent ol ** g 
1 jar for 120 years prior to suit without an« ^ 
any time, and the land had descended from fa ,bcr . 
hereditanly. There bad been no instance of rtS^L, 
even an attempt at resumption daring all the U®* • 

bad also been no attempt to ennance or to alter me« w 
to interfere with the devolution of the property fro® 
k*. (Sir AMc AM.) SRI RAJ* 
siMH.A appa Rao Bahadur r. Sri Raja 
appa Rao Bahadur. (1905) 33 1 ^ 
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SERVICE GRANT— (CW./.) SER\ 

Burden of service-Grant subject to-(CW./.) Gia 
29M. 62-3C L. J. 1 = 10C W N 161-| P< 
3 A. L. J. 65-8 Bom. L.B. 1-1 M.L T. 3-- <ko . 

8 Sar. 897 16 M L J. 1. j CMU. 

- Rnumftioa of, ,-h umu ef—C.m. \ 

Jilioni. 

A gunt of an estate burdened with a icium *mke may q, 

te so upreoed is to make the Cortinuoi perfunuruc « _‘ 

the senkes a condition to the coniiiuumc of the tnuu.. 

But. in such a case, either the cwunurfd petl-unuiuc .4 ti e 
XfVKe would be the Ahule motive to. aiul .un^hfatkai foe. ’ //( /, 
the giant, or the insliummt mould. I* npte>' •«»!.. 
devlarc that, the smke ceasing. the tenure *<uM dun- ... 
nine (464 5). (Sir pin II’. Civil,-.) FORKS Mil 
MaHOIIEDTUQUEE. (1870(13 M I A. 138 IT ' 
14 W. B (P.C.)28 5 B L R 529 - , cl „ 
2 Suth 358 2 Sai. 588 ,. -n | 
Different kiucs of 

Grout farJ.nJwtli Ur;t,i—Giant ./ i.ma- 
""*•* b "H •! hadt—Grant moJi fjitly ai n.suJ i.r «•/.,/. 
fJitenJ farllj <ti laJaitiatat for fa!an nnuit—/C> r 
•uglily of-CoaJihoai. 

In every case the right to re-.mea service giant n*»t _ 
dtpend in a great measure upon the nature of the jurtioiLir gtiu! 
tenure, oe the term* of the partUular grant {*>IX ~~ 

There i* a dear distimtion ktmetn the pant of an ’• ncCU 
wale Uidened with a certain 'C.vwe and lb-. grant <4 an 
g" Ihe performance of where Mk are rtmu bEBV 

Im u*e of certain land* (464). Assuming a erant to be of the ‘ B 
Jmrr kind, their Lord*l.ip*do not orpute that it might 
>* » Mpressed a* to make the continued per for maace of J* 1 ** 
>*»ervicet a condition to the continuance of the tenure. tsu11 

T* 1, ln ^h-ca>c. either the continued |>«focmance if _ 

i *” Ke '““Id U *• nhole motive to. ..ml con*khijtion 

w, «he grant, or the ioetrumwl would, by eapee** word*. : ‘ 

CWin£ ' *"* Alt " | SLBV1 
A provi^n that the tn.it shall cea*e if and .Un an) 

” cease to be performedsomething very difl.! SEi 0 

e fm|,om one which merely cast* upon the graMrtthe : 
^mance of certain duties so long a* they aie iMe^arv. abl 1 \ 
onnet makes the grant determinable when thete i* no 
*^ lon f «'«he services. But in the Utter ca*e.iflhe l,N _. 

of any natural cause remotes the necessity for the , “ 
Z** '** grantee will hold the lands prxtkall, fited I J 
?!* <Wd, ' ion imposed up.* him (485). 

ijr* nu,lc f'° Hrtitut imfiHtit K 
C2 “V e * ard tepw. partly a* an md*mmt for SETiI 

Ju ‘*" K& k "* Kabt < «• I* fcsonrtd becauK there W -- 

»ny«casion for the performance of the jwitkuUr tM * >' 
mu , M th '* m y ** liaUe to forfeiture if the grantee Mi- 

J55W “ the performance of hi* duty (465-6). (Su The t 

*' muW 'C*M,.) FOMES P. MktR MAHOMED TUOUIF.; "'«) * 

(mo) 13 M. I. A. 438-14 W. B (P. C.) 28 ^ * 

Q rmtBV1 ® B. L B.629 - 2Sutb 358-2S« 588. *** 
Object to condition of its ceasing on non per- > 'he h* 
fomaoce of service. °* n “* 

I* rm/iiim of unit/ •< t*t •' •< •• 

PdtlC ,K ,W0 . ,n a F Jnt of a service tenure eipce*sly im i by E«ra 
KEil ,hC ,enure ** ««if and when an, of the .Kh.n«, 

EES 

^"■mch mere!,carts .pow the pantet the peifce tuie^ea 

W a* they are necessary. The the MJ 

finht, pm determinable when there is no (42>X 

the onerujE 13 / W ^’kes. But. in the latter case, if BtNG'l 
^on^°L a 7 Da,0,a,aow 'he prefte^ 1 °f 

°«tofi|?u h “ cao «d ‘be wild elephants to cease 
i , ) . r ^ Boyes, ht necessity for thesertke*. the 
•—»»WkoWu* luJ.pnatai^ln.dfa.U.c-di-. 


SERVICE GRANT— (CW/) 

Giant subject to condition of its ceasing on non- 
1 peitonnance of seivict-{CW,g 

; '*« -iginuH) imp««cl opo. him (4(0). (Sir J,mn W. 
, CtitUf J ►«•«»*Ml»R MAHOMID Tl'QULE. 

UNO) 13M IA 438= 14 W.R.|P.C.)28^ 
5 B. L B. 629 = 2 Suth. 358 = 2 Sar. 588. 
Office lemuneiated by use oi lands-Gram of. 

— AruurJ/rr f, fatari urvitft 

-0 04* m*4t /"—r*~Xtt»mpiM* Ol lalhr had of 

, »/a«/—< at. 

I/U.KA laiiK ummwtionof the Ninmidsin the case, 
Ihul the giant might U ?aid to lusc Uxn made fro,mi¬ 
ll,* mf>au-.t pnly as a reward for past, 

puitlj a* an indMount iu lutuic. senkts, and that as 
tUic wne no weed* in the- «anad. e»prc**l) impoiting that 
tteinuic-houldrease if and when any of the services 
,.-nlto U pcifcmKal, the tmuiemas n« itMimable 
u.amc ib*iewa*no k«gn aayoccaskc for the perform. 
aiKCol the pai'.kulai setvkc (4(0 6). (Sir Jamn ll’. 
C./rr/c.) FOfcM s MlUt M.tHlOILD Tl'OUEE. 

1 1870/13 M I A 138 ‘14 W. R. (P. C.)28 J 
5B LR 529 = 2 Suth 358 = 2 Sar. 688. 
Resumption of-Zemiulars light of-Evidtnce of. 

-Circuit CoMMtcc -kMwd' of—Value of. Sit 

ClRCin (.OMMIllll—I'L'KKfSl. 01. 

(1905J 33IA.46*29M.62(57). 
SERVICE INAM A 

-taliaKhmaRM of-Incidents of estan-Eff«t on 

—Falayam - EnfiaiKhisemcnt of—Abolition of military 
servwe-Eflect of. Ace HINDU I-A*—IMPAKIIBLE 
kilAlE—I’AI-W AM—EM RANCHI kIMINT. 

(1921148 LA. 244'254-5)-44 M 643(664 6). 

——KJinan latkt iaam. AccKaKN'aM. 

SERVICE LANDS 

-A.i TlM’Rt—SUVKE TENURE. 

SERVICE TENDBE 

- Sn Tin uni—S ervice tenure. 

SET OFF. 

-Acc c. P. c. 01 1908.0. 8. R. 6. 

SETTLEMENT 

--F«eign vouitne*-ScttkmcM in. Sit SETTLEMENT 

in luRtiGN Countries. 

-Foreign scUkawal oUained in inhabited cosntiy by 

corquotor ce"i«i—ScCtlewiewt made liy cobtiising— 

Ubiiadm. Arc English Law - an-ucabiutv- 
StmiMEM ORIAINLD IN. ETC. (1836; 1 M I. A. 176. 

SETTLEMENT IN FOREIGN COUNTRIES. 

- tug. iii HttUmnt ih India—foilorin-Ltu of fit ■ 

<Mi It fitfii tMtto-frjuk Inr- Affhakhty to 
mat mi at ikim /attend. 

The laws and usage* of eastern countries where Christi¬ 
aan, «ke M prevail arc so at variance with all the prim 
cipk*. feeling*, and habits of Eurc^an Christians that they 
hate ssaltj been allowed by the indulgence or weakness oi 
ibe Putnuies of those countries to retain the use of their 
own laws, and tbeir factor*' have for many purposes been 
treated a* part of the tenitory of the sovereign from whose 
domiekm* they cc«r. But the permissiem to use their laws 
by European settlers rhts not eitend those Uws to Native* 
withia the same limits, who remain to all intents and 
purtKrc* »bjecu <4 tbeir own sovereign, and to whom 
European Uw» and o'age* are as little suited as the Uws of 
tbc Mahcunedan* aad Hindoos are suited to Europeans 
(425) (Ltrd Kimpidim.) ADVOCATE-GENERAL OF 
Bisr.u. r. KaNEE SURNOMOVE DOSsEE. 

(1863) 9 M.IA. 387 a 
1 W.R. 14-2 Moo. P.C. (N.8.J22- 
9 Jar. N. S. 877 =8 L. T- 843-2N. B 630= 

12 W. B. (Eng) 21=1 Satb. 616-2 8ag. 39. 
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SETTLEMENT IN FOREIGN COUNTRIES- (CM.) j 

-Enjjli'hmcn x«tling in umnhalxted or lurbarou' 

<xinliy—Engli'h firt settlement in Indu—En^.i^ntcn 
'ciiluig in Christian country—1 j* applicable lo *tiVi*> 
anti lo original inhabitant* in cw »f—Distinctica. Su 
SUTLEMENT IN FOREIGN COl MRIES— U» APPLKA 

BLE. etc. (1863 9 M I A 38714215). 

-Inhabiud Country—SeUlmicm »l<air.<d in. Iiy con 

qaot "f u—iitfi—Sttikinfnl nu<!r by colooisn"—lh'- 
unction. Sv KXCI isli law- \PPLK ABILITY—SETTLE 
MENT, ETC. (1836) 1M. I. A. 175. 

- low oPflioMi I .• union and thgimtt inhkfonlt 

—En^ilkmiH <fUh*t in nnmkokUi or farkf.m unntry 
—Enpliik ffnl uUl/mtnt in Indio—En^nkmm lvImj 
in Ckritlnm amlry. 

V* hero hngli'hmen e«t.iI4i*h Ibrmsrlm in an uniahaUt- 
otl or harbaroa' country. they cany with them only I ho 
law'. Imt lI k 'i.irttignty of ihcir o*r. 'tatc; and tbu* who 
live .mi.ing'l them and brume member* of their ««mmu 
nily lxcome alv> partaker' of. ant! Hjbjct lo. the vamo la*' 

m. 

Hul thi> wa> »ol the nature of the first oettlement made 
in India—it wa' a settlement made liy a It* foreigner* lo* 
the purpose of (rode in a my populo*' and highly rivrli* 
ed country, under the Government j! a powerful Mahomed- 
an ruler, with who* 'omeignty the English Crown never 
attempted nor pretended to interfere for Nome centime* 
afterward* (424 5). 

If the settlement had l*en made'ai a Christian country 
of Europe, the *cttlei* would have become subyrettothe 
law* of the country in which they settled. It i* true that in 
India they retaineil their own la*' for their own Gucein- 
ment within the factoric*. which they were permitted hy the 
ruling powers of India to rstabfi'h; but thi» wa* not in the 
ground of general international law. u» because the Crown 
of England ur the laws of England had any proper author- 
ity in India (425). (It'd A'mpdxm.) ADVOCATE- 
General or Bengal v. ranee surnomoie Dossee. 

(1863)9M LA.387-1W R .14- 
2 Moo. P. C.(NS) 22-9 Jar. N. S. 877* 
8 L. T. 843-2 N. R. 530 = 12 W. R (Eng) 21 = 
ISath 515 = 2 Sir 39 

SETTLEMENT COURT. 

- Dai lion of—Rinding nolnrt tf, in (nil ml k 

twin far tm. 

In certain proceedings Wore the Settlement Cowrl which 
took place m 1867 68 concerning the right to succession to 
the estate of /. who had died in 1862. questions woe ra»- 


to whether Indar Kuar. the daughter of / was not excluded 
from inheritance un«!er a family custom and whether B who 
Claimed to be the agnatic heir of / wa* in fact what be 
alleged to be. the son ol the adopted son of £. the 
father's brother of /. The Settlement Cowl decided that 
Indar Kuar was entitled to hold the estate in the limited 
interest of a Hindu daughter as provided by the Benares 
School of Hindu law. and that B was. at the date of the 
decision, the reversioner expectant, hi' relationship to J as 
alleged by him being established. In 1909. Indar Kuar 
entered into a compromise with her deceased son's widow 
under which it was agreed that Indar Kuar should bold 
the estate for her life and that on her death her son’s widow 
was to be the owner. In a suit by B as reversionary heir to 
/on the death of Indar Kuar fora declaration that the 
agreement between her and her son's widow wa* invalid 
and not binding on B (the plaintiff). Ud- 
(1) that the question of the status of B as reversionary 
heir was rijnduaia by the decision in the Settlement 
Court pnxeedings; 


SETTLEMENT C0URT-(C<W.) 

(2) tba: the question of the title under which Indar Kuar 
was to hold the estate of her father, tit., in the limited 
interest of a Hindu widow, was also rajnduda by the said 
derision ; and 

(3) that, in the circum>tances. the case was a fit one for 
the grant of a declaratory decree as prayed for in the plaint. 
{Mr. Amur A/i.) K \NI INDAR Kl'AR V. THAKUR BaL- 

ueo Harsh sisgh. (1920) 25 C.W.N. 170= 

28 M L T. 334-230. C-281-18A. L J-1057= 
7 0. L J. 439 - 57 1. C. 397 =39 M. LJ- 115 

- Prutrdtnp m—Utiluii a/laotd in—Sniilaut tf 

mu—Proof of—.Vitality. 

Although great latitude must be allowed to the parties in 
Nwch investigations Wore such special tribunals as those 
fiom whkh this appeal comes, still parties ought to be re¬ 
quired to prove the substance of the case alleged. RaI 
IBRAM BIT LEE r. ACHA HOSSEIN KHAN. 

(1871) 6 M. J. 231. 

SETTLEMENT DEED. 

Contingent interest in corpus on youngest child 
attaining 20 given by. 

- Trnmfiroklily cf—Valid mitral in uumr film 

I -Efu'-T. P. Ail. S. 6 (a) end (t)—Efnt. 

By a settlement deed, the settlor transferred substantially 
the whole of hi> property to trustees in trust to allow the 
*ttlof during hi* lifetime to manage the property, and to 
have the sole benefit of income both from the immowaUe 
' and moveable properties. The settlement then proceeded 
to declare certain trusts that should come into operattoo 
after his death. Those truMs were that, as to the property 
crm.pri*d in (hire schedule*. the trustees during the Itfc of 
the settlor* widow and until the youngest child attained IM 
age of 20. were lo distribute the income in the manner pro¬ 
vided. namely, that they were to pay Rs. 1.000 a month '<> 
the widow, and to div ide the remainder amongst the cbiW- 
ten. including the eldest son, C. After the young* 1 chiW 
attained the age of 20. the property was to be sold. a*l * 
prated* were to be divided in equal shares brt»«n ^ 
children then surviving, the ivwre of any child »bo ** 
dead to represent his father's shaie. There »a* a sll P’ 
alter a: km in the trust in relation to the property coopnw 
in the fourth schedule, because in that case the property •* 
not to be distributed until the death of the young** ««• 
and it was to be divided then amongst the children vm 
at that date. u 

HiU that the result of the disposition under the 
ment deed was to create, first of all. a rested inter*' 10 


IUC CBIIUIC1I III me iiicmiic ui 

contingent interest in all the children in the corpus m FV 
of all the property until, at any rate, the JWP?* 
reached the age of 20; and that the contmgctu im 
which the children took was something quite 
a mere possibility of a like nature of an heir appMW£ 
ceeding to the estate, or the chance of a relation owu J* 
a legacy, within the meaning of «d.on MJI ^ 
Transfer of Property Act. and also swndhgf 
different from a mere right to sue within S- b W 

^The contingent interest, which the children took. * 
ascertained form of property—it certainly has been w ^ 
red in this country for generations-in respect w ^ 
quite possible to ra« money and to disp«* of > , ‘ n y ’ n r . 
that the beneficiary chooses. (Lori Alkm.) M* „ « 8 3 
OFFlClAt. ASSIGNEE. (1929) 57 L A.■ W 8 -j 

31 L-W. 196 -1930 A. L. J. 119-34 C.W.N- j 
51 C.L.J. 112=30 Bom- L t B* 
(1930) M. W.N- 118-UlLO fk 
A.I.R. 1930P.C.17=W* tL - , ’I 
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SETTLEMENT DEED-'tW/) 

Debt-Payment of-Settlement deed for. 

-Trustee under-Charge created by-Validity-Con- 

sent of settlor—Payment uf-Charge in respect of. Sv 
DEBT—SETTLEMENT DEED FOR PAYMENT OF. 

(1925) 531. A. 58=53 C. 88 
Estate created by 

-Vested remainder-Contingent inter r>l - Tr*- 

Mahomedan-Deed by. See C.P. C.OF 1908. S. (0(1) 
(■)-VEST£D REMAINDER. 

(1890) 171. A. 201 (209 10)- 18C. 164 176-71 
Malikana-Settlement filing 

- Permanent or temforary. 

The appeal arose out of »it brought bj the appellant tu 
establish a claim to be paid an annual vim of R*. 4*2 83 
by the Government of India by way of disturat or nal.karu 
tn respect of certain land knoan a* mouxa S. THedaim ua» 
upcn an order of 10th May 1865 by «hkb the apptl-, 
hw alleged that the annual malikana payable to him in I 
'Ojwt of the land was permanently fixed at K>. 4*2 83 I 
The defence was that the malikana payable in respect of a 
W* of which, mouaa S formed pan was settled m |7#> at 
“• 7%2-9, and nothing further was recoverable and that 
[beotder of 1865 did not gisc the light claimed. The appd 
unadmitted regular receipt of the sum of Rv 7%20 
dinned to be paid the sum of R». 482 83 in adek- 
foo. His contention was that the (.in* of the mulikaiu 
ia 1780 was not a final ascertainment .-(the right, of hi« 
pttuecessors in title in respect of it. but was merely a tea 
pury hung of the percentage b, which the amount should 
? ascertained from time to time, as it varied, together with 
'hfvarutKXiofthe amount of the proceed. ,4 the land. 

. . ! >,5, * in 8 ‘he decisions of the court* below, that what 
■“done m 1780amounted to a final settlement of the 
"""» ri |5» I" expect of the malikana. that the -dtle- 
of 1865 did not on its true construct**! proside for 
«y Illeratkc of or addition 1 ° the malikana so fixed. and 
” femdu « of 'h< parties since the ^ttlement had ken 
«»'«ent with this construction. {Ur4 Mirny) KaME'H 
7 *’ SECRETARY OF STATE FOR INDIA. 

(1911) 381. A. 189 - 39 C. 1 -16 C W. N. 1029 - 
121. C. 114-10 M. L T. 285 
Property conveyed by-Identlficatlon of. 
““'''Antecedent documents and maps—Admissibility in 

•vucaceof. Sri Evidence act, S. %. 

(1926) 48 M L. J. 611 (614). 
tnd PWflt* of land and immoveable 
_ P r °Porty—Dividends on shares 

r~~~Apponioement of. between successive bene6«i 
with “ , ^" Wo,d * " arising or accruing “-Use of. 
Tto£?*** '*> income—Effect. Su LANDLORD AND 
P R oSI'' klNT ~A p PORTIONMEJfr OF—RENTS AND 
Wr n,nc. (1923) 601. A. 276(281-2)- 

47 B 790(796 7). 

__ WU1 or. 

The " imtr •(-£*«'■ 

I*"*"" °* a life-uterot by the executant of an 
OOteSr,? no . do " bt » circumsunce tending towards the 
and ! he In5 *'ument b ooe operating inter 

teUlmen,i '> i 'mtnrnM. Aod if ** 
Eogliiv. ' h,d h*" » English instrument prepared by an 
•fen M ^' e,incer ' ‘hat circumstance would have afforded 
•d The same weight cannot be attacb- 

fetdccai ^ 0, “ '““foment prepared by an onpro- 


SETTLEMENT DEED-tf*/.) 

WUI o MtW/) 

ship. ha* sew here instruments which met unquestionably 
V? and intended to opeiatc as s«ch. in which never- 
tbeles. there have been exproiuis upon the face of them 
intimating that the legator intend. to remain the owner of 
Ibc property untd he die> (142). (Sir Arthur HMotne.) 
THAKI* ISHRI SINGH f. BALDIO SlNGH. 

,, rtT n (1884) 111-A. 135-10C.792(801-2)= 

13 C L B 418 = 4 Sir 528 B & J. ® No. 79 (Oudh). 

-.\W ginw /> fiirtiei t, 4, /d—Efe/t. 

An in^um,.t.whi«l, was called a deed of alignment 
(tamiilnamah) by it. executant, was nevertheless held, on 
it'true ceuMimtMi. loka will aiul not to k a transfer 
operating .Merlin, (141-2) {Sir Arthur HrHmte) 
Thaklr Isiiki sinch r . Bai mo Singh. 

t n ..(1864J111 A. 135= IOC.792(SOD- 
13 C L B 418=4 Sir. 528 - B & J.’s No. 79 (Oudh). 

- OnJh UlnUor—DffJ hj. 

An inMiument executed by an Oudh takiokdar tan as 


I. V. am the takkdar of A\ etc., in the Sitapur di*trict. 
"herea* —I S<4d and enjoy possession of my estate 
Mtualc in the Sitapur district. I. while in the enjoyment of 
sound health an ! numl. w,tho«t .rfu.tance or coercion, 
as.ign (famhk) the .aid purity to my younger brother. 
B. subje 11 » the luTowing conditio. 

“I. That during m> lifetime. 1 shall hold and enjoy 
(w.^s.wnofu; and that after my death my aforesaid 
brother B .hall bold and enjoy the same like myself j 
’2. That whereas I am childless, should a legitimate 
and self kjotten child k born to me. it shall become the 
owner of noe half of the estate, and B shall be ownei of the 
other half; 

"3. That after my death* shall be bound like myself 
to maintain and take care of my wife. Hence 1 have written 
mi these few w«ds in the way of a dml of assignment 
(umhknamah) w, that it may witness in future." 

Thedawment was duly signed and attested by three 
witnesses. On 17-1871. the Registration Act (VIII of 
1871) came into force, and on 3 7-1871, the document was 
registered according to its provisions as a will. 

On 19-11-1879.1/ died without issue, nnei having had 


•Mil »„ t i, „ . oeing noe a verj iami»«> ...... 

n ^‘«» 7 £» : p k ° Indla,a 1# <*“ of ‘« ld '* 4 




th « ^ shill no< 
with anything in his lifetime. 


be considered 
and their Lord- 


H<U tbit, in view of what were the substantial charac¬ 
teristics of the document, selling aside mere matters of 
form and what might be ewisideted as technical explosions, 
the reasons f w holding it to be a will had a decided pre¬ 
ponderance over tho* which mould lead to the conclusion 
that it was a deed (142-3). 

The do.ument answers the definition of a will in S. 2 of 
Act V of \Wt. It was registered as a will with the full 
knowledge and MM c 4 the executant. It provides lor 
contingencies which are not attainable, or may not k 
ascertained, until the death of the testator; for instance, the 
contingency of his having a child, which he had not at the 
time of the will, and the contingency of hi* leaving a widow 
surviving him. It does not purport to give to any body any 
possessory or present interest until the death of the execu¬ 
tant. And it nukes a gift to the children of the executant, 
which, if it be a deed of transfer operating at once, cannot 
take effect, lecauve no child was in existence; whereas, if it 
is a will, the gift may perfectly will take effect. All those 
are very 'Uoog indicia of a testamenlaiT character (141). 

CircwnMance. relied op« tu show that the instrument 
was a deed :— 

(1) Use of the word "tamlik" ("assign”); 

(2) The deed being called a " t—•” 

(3) Deed being stamped j and 
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SETTLEMENT DEED-i £>*/./.) 

Will or-(lV.y*/.j 

(■1J Kc*matioa of a life imet.'i m the emalani. (Sir 
Arthur H.Mm.: ) THAWR I'Hkl SINGH .-. BALI*EO 

Singh. (1884) 111. A 135-10 c. 792(800 1)= 
13 C. L. R. 418-4 Sar. 528 - R & J S No 79-0«dh). 

- Ondi f'l/ub/jr—Otoiiat tapurin at U vho should 

be h(ir—Ptllli<Hl in answer / '. 

The l.i*l h<>Wer of an Oodh Ukvok wa« a lady, i ho had 
been iecogni*«l by ihe Government. ami who* title had 
been c*ul;li>heJ by sanad granted in July. I»2. Wwe 
the i**ue of the sunnud, inquiries were made ly executive 
oli.er* to ascertain the views of the thakurain concerning 
the succession to hci estate. Hei answer was stated in a 
petition (marked A 3) whkh ran a* |«.llo«> :— 

"Your petitioner wa* much booooml l»y *mict rm htt 
of y.»jr order, inquiring a* to the heir- .ppaient to the 
c*tate. Your petitioner l<eg* t«» submit Hut since she i» 
issue lc**, »he appoint' to lx hei heir. She shall be the 
proprietor during her lifetime and shall (herself) manage 
the estate affair.*, and. after her death, S *hall Income the 
proprietor (nulik) of the estate. Therefore daring her 
lifetime she declares S to Ire her heir, and thi« applkatkn 
is submitted l»y nay of a deed of inheritance in order that 
it may be a sanud. and be of u*e nhen requited." 

On the very neat day after the date of the petition 
(A 3) the thakurain wrote a letter to the father of S, 
which ran as follows :— 

"I request you to give S to me. Outing ray lilttime I 
will be the proprietor. ! make .V my heir and proprietor 
of this estate, after me. I make S proprietor ami landlord 
of this Raj. the Gaora (c*iate) after me." 

It was contended that the petition (A-3) operated to 
transfer the estate, and that by it the rhakuiam'* alnokte 
interest became an estate for life with remainder to S, or 
became burdened with a trust having the same effect. 
Held, over-ruling the contention. that the document was 
merely testamentary. 

This is not one of the ca*es in mhkh a sunnud has been 
obtained in consequence of some promise by the grantee. 
The thakurain's petition (A-3) was not founded on any 
valuable consideration moving to her. In answer to an 
inquiry who ua> heir-apparent to the estate, she says she 
appoints 5 to lie her heir. Though she speaks >4 her peti- 
lion as a sunnud and a deed of inheritance, it is highly im¬ 
probable that she had in her mind any idea so novel to her 
people as the idea of turning her inheritance into an estate 
for life with remainder to a collateral relative. Doubtless 
her idea was that she was simply pointing out wboshwild 
take through her Ivy inheritance ; and if she had then died 
her nominee would have been quietly installed. Thee 
official inquiries as to successors had reference to the criti¬ 
cal state of the country. and it was no< their object to 
derogate from the hereditary transferable right which had 
been promi*d to the thalcokdars. and which was expressed 
in the sunnud soon afterwards granted to the lady. 

The letter to the lather uf 5 is to the same effect with the 
declaration of the day before. In effect the lhakurain in¬ 
forms the father of S of hei inclinations towards 5. But 
there was no contract with the father and no consideration 
moving from him. (lord f/Mnue.) BaLBHaddar 

Singh v. Sheo Kar.uk Singh. 

(1899) 26 I. A 194 - 27 C. 344 = 
4 C.W.N. 203 = 7 Sar. 625. 

- Technical expressions atari*' transfer inter rivos 

—Employment of, by unprofessional natiu-Efeet. 

If the words in the instrument relied upon as showing 
that the instrument was one operating inter mvr and not 
a testamentary instrument had been the words of an 
English conveyancer preparing an English instrument, tbej 


SETTLEMENT DEEIMC.W.) 

Will ox-{Ccnid.) 

would hare afforded a strong argument, but the instru¬ 
ment in question wa* prepared by an unprofessional native, 
and we mu*t not construe with too great nicety, or assign 
too mach weight to the exact words that he uses for a 
traasfer of property, as if he were accurately weighing the 
difference between a testamentary instrument and a# 
operating inter rirw (142). ( Sir Arthur Hebkeuse) 

thaki'k Ishm Singh v. balheo Singh. 

(1884)11 1.A. 136-10C. 792 (801-2)* 
13 CLR. 418= 4 Sir. 528* 
R.AJ.’aNo. 79 (Oodh). 

- Wordt—"Asti pt"—Use of -Effect—l 'npro/essiml 

rultit—English <m*yane<r—Instruments prepared by— 
Distinction. 

The use of the word "assign" is. no doubt, a circum¬ 
stance tending toward* the conclusion that the instrument 
in whkh the word is used is a deed operating in proemti 
and wot nw-rely one of a testamentary character. And if 
the word had been used by an English conveyancer pre¬ 
paring an English instrument, it would have afforded a my 
strong argument. But where the instrument b prepared bj 
an unprolrssional native, the same weight cannot te 
attached to the word* he use* for a transfer of property 
1142). (Sir Arthur //Mouse.) THAKUR ISHBI SlNGH 

*. Baideo Singh. (1884) ll LA. 136- 

10 0 792(801 2)-J3CL.ll 418- 
4 Sar. 528«R ft J.TNo. 79tOndh). 
SETTLEMENT OFFICER. 

-Decree of—Proprietary rights in husband's estate 

conferred on Hindu wioow by—Effect—Estate taken by bet. 
Set Him Law—\\ ipow-inheritanceto husband 
—Estategot by—settixnlnt officer’s etc. 

(1889) 170.246(260). 

- Proprietary rights of Cenrnmtnt—Cerr.eyome t! 

—Power of. 

The prcfrietary rights in certain mouahs, whkh «rr 
originally vested in the plaintiffs, became vested in Gov¬ 
ernment by reason of their purchase at a sale foe an«» 
of revenue. The question was whether the Government 
hadevei parted with those preptietary rights to the plain¬ 
tiffs, entitling them to maintain the suit out of which the 
appeal arose to have it declared that they were at the date 
uf suit entitled to the proprietary rights in the estate. 
plaintiff* contended that the proprietary rights were part" 

•ithby the Government, and substantially regranted to 

the plaintiffs by the revenue settlement which was entered 
into with them in the year 18 ( 0 . 

Held that the officer appointed at that settlemai to con¬ 
sider the amount of assessments had no judical 
exercise, and consequently he had no power to coney any 
the proprietary’ rights of the Government. 

The officer was told that his primary duty 
fiscal one. (Sir Barnet /W.) POORbN SlNCH J- 
Government of India. (1876) 3 Sotn «*■ 

- Title—Determination of luestion ef-J*'i^«"* ( 

The settlement offices have no power to deW® 
questions of title. GOKULD.AS tf. KPIPARAM. ^ 

(1873) 13 B.L.B. 205 = 38».*»• 
SETTLEMENT PROCEEDINGS. 

- Elect — Evidence — Rcoennt often — SUR* 

tubupuent of—Admissibility. jfc, 

Subsequent statements of the revenue officer^ 
effect of a settlement cannot avail to supply W *' * 
which the settlement-proceeding itself, andtbepow- 
which it purports to be founded, fail to afford. 
of Wards v. Raja leelanund Singh 
(1875) 3Bath. 225 (234)=25 W.B.157-6 B8L 
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SETTLEMENT RECORD. SHIP (SHIPPINGHC™/./.) 

-Hindu widow—Record of name of. in regard to Captain of- Duty of—{C<*td.) 

portion of joint family property-Effect of- .V.vO.viraL -Tumhinn™. a- 

FKom™ lw pTUlwC. 

(1899) 27IA. 39 - 27C- 516- iunCL-Mahne Iwira*ce-CaPTAIN op ship. 

Rtpdalion VII of \m-R«*rJi fr.fu. J undo (i?69) 6 Moo P. C N. S. 302 (317 8) 

isuMity in nidtntt of. a?„u S.„.t»r of St* Carriage-Contract of. 

Ua in Count,/. t. . . 

emcnt record* prepared under Regulation VII of . ,,n *'*• 

•though they may not have the same et .Jt*ii/y rah* '*' ”"*?**"** * «f eo{ ?# 

settlement records prepared under theBm-al Ten ??* tr W /T ^ u ?*• ' 6) - 

ft. InVAkkNAlH RAIUOHAN 


-^mimMityin ngimt S.„.t,rr of St* Carriage-Contract of. 

for Mia in Count,/. _- . . 

Settlement record* prepared under Regulation VII of . ... . 

1882, although they may not have the rame evi.lentiary £ 'f* "'“ 3 

as the settlement records prepared under the Bengal Tew S ^ ' al#f 

anevArt are evIrWe rh, of fnr . J,,,r ?*'">""<■) DWARKNAlH RAI» 

a uss^sstst jk?* **«« «•• w\ v «r°-; c »° 

Zf.mind.ary Co.. I.ri>.r. Secretary of State for . Vm VioiR^t w v 

INDIA IN COUNCIL ( 1929) 57 Cal 756 - 23 M L T ' 376 ’ 19,8) ? 

32Bom L R 114=51 C. L J. 1-1201. C-56- .. m 461 C. 319- 27 C. L , 

30 L. W 600 * 31C W N. 1 - 561 A 382 - w *Pt«-P»ity-Excepticn in favour of Gover. 
A IR. 1923 P C. 286 - 67 M L J. 819 Regulations and restrictions in. 


*- “TitU—Etidtutiary n/ut a. to. 

Settlement record* are. of cour* inyrntaut JucunMWt. 
»tkh must have been carefully preparer!, and pr.J*;Uy 
to have been challenged, if they were Rin*h in- 


(»17)8L W. 4-20 Bom. L. R. 735 - 
23 M L T.3761918) M. W N. 436-- 
461 C 319 27 C- L J. 615. 
Chapter-paity-Excepticn in favour of Government 
Regulations and restrictions in. 

~ AW. of foot if int/ndtd in. 

Tbt plaintiff*, ike owner* of a »t»amship. entered into 
a >lui to-patty with the defendant* by which the steam- 
•hip ij< !•> I*\ei\« «i IvaiU at Calcutta at such do:!;. 


torrect but they are not conclusive of title. (/W A»r.) *J»* « »*-/ f "* mi £ ht direct from the said 

KaRIMUNNESSa KH vTI'N M VHOSIEI. FtfLLL w and complete cargo of coal n bulk, which 

Karim. (1924) 88 IC 149« Migothe * ad ‘h.iterer* Inund ibemnlm to >hip or can* 

A.I R 1925 P.C 70(74). *? J* **'« P»*«^ *' ,h *“ P™ 1 * *° 

t <*■»!«. there «hr wa* t>. deliver thecargo. (lau*e ?> of 

SETTLEMENT REGISTER. the <kut>r |uiiypri<cid»d; *' >wbjc\t to Julian Government 


SETTLEMENT REGISTER the«luiui |uity pnAidcd;"MshjnitolniliaiiGuvvrtimcnt 

». tu» t i I.,.,.. ■ ... Ikrfrf«npitifuulLint uUditicd. ifnt\c*»aiy.and 

Title—Etidentiar) saint a* t». -W IIlMit L\«- . , , , ioal> avail ahfc .ml in all 

w ■ - i 

(1922 49 I A M? 246 7 45 M 565(576' ,,f uhtTmkc - lf * no,Dul <*I 

(1922) 49 I. A. 237 ( 246 7)-45 M 565.576). th€fJ(|0 ^ <WilMr , JB(1 ^ of lhr ttMtl. It wa* 

SHIP (8HIPPING' aiwletiflhc p-ut that a v««*l cuild rwt haw a birth 

a**ijtwd to Li until ibrte was r.lhrr«ual actually irady for 
[Sit alto Prize, prize Court ANn Prize pro her .w the Wharf.* aluut iMwdialH) to Con* doun in 


ciinwci) 

Barc IS—Scows. 

Captain—Duty of. 

Carriage—Contract oi. 

Charter-party—Exception in favour cov 

. NNMF.NT REGULATIONS \NI» RESTRICTIONS IN. 

collision. 

General average-contribution for. 

General ship-goods skcifieo ior common 
. BENEFIT— Owner of. 31 C. W N 317 99 L C. 581 -26 L. W. 1» 

Jettison. 38M L T.(P.C.)9-A.I R 1926P C. 121 - 

Licht-Rule as to—Rule of Port. (1826) M. W. N. 882. 

Loadinc Agent. Collision. 

K5SI ^ ts - Si " ,owNirt umm ,0 *- —MM *-+* -f 

Mate's Receipt ftrfr * am^-Onm of fr~f *t 

•ssi:r nx " ^3 

ShipowsI, P 1 -r.Ww cai cw he. to j^ify ha ccndurl. In .be nf 

W -,, co«r - P-—- 

* it* Mb* fccht «light* are pr.prel) nhdvml Ut also to 

Birges-Scowj ^ ortJ1 t^. in hi* P*« t» avwt <* I" minimire a <x4li- 

‘~~~ m Oiiliiuli*i. -ion (132.1M). 

•" Paml. hare a rudder ami earn a net. or , f ^ „ Xi iB .4 jud^' P 1 **’ 1 >* 
U *}• MO n* the rudder and to evient h«*P the the ,^ in a porfne. .4 d.fmulty callmgfor inslawt 
""behind the tug. Scows hare no ru.hl»r and carry no |* H entitled tofav.*iaUc c««*rilcfatwn. and it 

*nd their line, are such that they have a uwfcncy |o ^ w >hlMB , hiI M) afcnaliiw tonne bve 
^ op into the wind (193) (L»d PMhmort.) I'OINT ^ m i,ig 4 !ed the «dli*k« (l.» 0 .‘. {.Sir f rant, 1 
A,I "E QUARRIES. LTD. 9. THE SHIP M. F. W H VtlN- V„,y M , BV TUG COMPANY m BRITIW INDIA STPAM 
(1922) 32 M. L T 190 (P. C-I J SAXKXX1W Company^ dflj* 1 A. 129 • 

Captain of—Duty of. 24 0.827=1 0. W.H 3» 7 Bar. 167. 

--Shin and r.,^- .. # »• . ._ IV,., jo r» - Sk,H'*rl t **ntkor in f'cftr ftatt-l^hi,<n 

% SmNCE-C^ , r J itud vttk—Smt U da.a't, far-Onn, of 

Vri8,p> (1869) 6 Wo. P.C.N, 8.302(317-8). frmf m. 


Mill, irnt quant it •e> to maLing the hading cominuou*. 

U,U that the word* “ Government rrgulatMis and re«- 
trwtiuv*' »n il. 25 <f the charter-patty did not include local 
ffgulatiimv ma*h- by the port authorin'* and affecting the 
tine or manner *4 hading in the |Mt. and that the Male of 
•hr port referred to wa* nut a Government Regulation or 
re*trwtiiui within the meanirg of the raid rlau*e (237). 
( L>J fk.ll, moot.) HOG ART H r. < OR V HKOS. & CO. 

(1926) 63 I. A 230 54C.84^ 


Birges-Scowj 

" ^•D iitintlitn. 

““W. in general, hare a rudder and carry a nann* 
u* the rudder and to .«>e eaient k««p the 
to tag. Scowt have m. ru-hle. ami carry no 
S' ** Dues are such that they have a kinbnry to 
the Wiod (193). {Lord Pk'lhmoo,.) rw»T 
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SHIP ( SHIPPING)— (C* md. ) SHIP (SHIPPINGMC^.) 

C ollision-(C\J General average- Con trlbntlon iox-(Ccml) 

Tl« 'uii w.»* Iwaght by lhe rt'pMMknt. a* the matter of 1 RULE—EXCEPTION— (Ccmid.) 

a barque calkd the " Mil Win.", fm the rev Mery of chrr-a- qoe»tkm with them he is wrongdoer, and, as such, under an 
g» in consequence of a attson which t-4 place between obfigatk* to use every means within his power to ward off 
the "Mkhdino" and the "Dacca". The “ Mkheliro" lay „ rfpa * lr natural consequences of his wrongful act. He 
alx'ut three mil.' fr.m the fanway Iwoy ,4 the pilot's cannot be permitted to claim either recompome for services 
station near the entrance of the Kan? -«! river. She *a> at -todertd. or indemnity for losses sustained by him, in the 
anchorage there. The i"l!bi. n t<> k plait In the 'tern ■>/ endeavour to rescue property which was imperilled by his 
the “Dacca" tunning amid «hip> into the p-'M side ofth* own tortious act. and which’it was his duty to save (247). 
other w»tl while at anch-w. IVetstm.) STRANG. STEEL & CO. v. A. SCOTT CO. 


Htld that the burden of proof lay very heavily cpui the 
"Dacca" to show that the collision >o caused withave>'el 
properly at anchor in a proper place was not the «•«* 


(1889) 161 A. 240 -17 C. 362 (370)=5 Sar. 338. 
General shlp-Goods sacrificed for common 
benefit—Owner of. 


quence of her ("Dacca’s") negligence ami had ttamaa'hip. _ „ ,„antt .{ 

Hakt r. AviCNO. (1877 3 Sutb 409 Bald 115 ^ng-Urdt tf rnfminf-Muttr', inly in uu tf 

General average-Contrlbution for. I In the case of a general ship, the owner of goods saoi- 


<TAVICNO. (1877) 3 Sutb 409 Bald 115 

General average-Contrlbution for. - .. , . 

DELIVERY OF CARGO WITHOUT SFf, RITY FOR ^2' ^ 

CLAIMS OF PERSONS EMULFDTO. gKAsahedl^grngtoa separate con«gneefori* *« 

proportion of his individual claim. The cargo not King 

,-Mwn IrnimnfM to frm mtk*g. in £ MM*i or subject to his control, his lien canonly 

A master may be ^trained from making delivery of the k through lhe ^jpmaster. whom the law of 

caigo. at the m«tance of all or m.* of th<*e entitled to foU^n- the principles of the Law of Rhodia. 

oontriUitiut. without uk : ng *cwky for Hwv claims (245- ^ * hi , t for , hal ^ The duty b«* 

6). {Uri II Ww*.) Strang. Stfkl k Co. t. A. scon u- |», upon the nu*ter heb answerable f« «» 
*C0. (1889) 161- A 240 17C. 362(3^ iZlZ^Lo.SmikCo. 

5 Sar. 338 r . A . Scorr A Co. (1889) 161. A 240- 

JimsoN—O wners of Jetiisoned Cargo-owners 17 C. 362 (368)^6 8ar 3» 

OF SHIP—RlCHIS OF. 

-Master** fault-Jetti-.il ocrWiKd I*. St* SHIP * . . , 

—JmiSON—GENFRAl. AVLRac.F. - Ccmtrikdim in tain tf—Rnlt ai U-Onp" 

f 1889) 161 A. 240<249 50)- 17 C 362(371). ^*• ,, , 

iM„r The rokof <on,, il*ti°n in cases o'.iettison has 

RULE—tXCLPTION. oeigin in |ht law 0 f Rhodes. The principle d 

-Avi w-EuW* i* fMn/-Sttft rf-Rn- the rule ha> l**n the frequent subject of judicial WMJJ 

m tv-J,turn *t dt.k (.sd,-R,mtdy *»r ef fnd, l-oed Rramwdl vaid that, to judge from the way in *hKh 

Wimt mi,t,r and *mr tf ,k,f. cowril«tkm i> claimed in England. "i( would >«« ,0 J* 

The >t<ond exception to the mle of ccmtriUtic* f.u from an implied contract into it to contribute tj «h«« 
general average i* in the ca*e of dc.k cargo. The reaxm intereMed". The present Master of the Rolls ®»f«« 
why relief by general lontrilmtNm i« denied to the owners that vkw.and stated hi* opinion to be that the right to 
of goods Mowed on deck, when the* a,e thrown overboard contribution "does not arbe from any contract at all. W 
in order to nave the cargo under hatche*. i* obviewv frm the old Rhodian law*, and ha* been irvcorporateO 
According to the rule* of maiitirce law. the placing of into the law of England as the law of the ocean. 
good* upon the deck of a sea going .hip H improper Mow- as a matter of contract, but in conseqnence of a common 
age, because they arc hindrance to the safe navigation of danger, when natural justice requires that all should «► 
the vessel; and their jettison is therefore regarded, in a tribute to indemnify for the Iws of property Which o 
question with the other shipper* of cargo, as a justifiable sacrificed by one. in order that the whole adventure oU 
riddance of incumbrances which ought never to have been be saved." Whether the rule ought to be regard" * 
there, and not as a sacrifice /or the common safety. But matter of implied contract, or as a conon of P** l|,e J a 
the owner of deck goods jettisoned, though not entitled to resting upon the dictates of natural justice, is a 
general contribution, may nevertheless have a good claim which their Lordship* do not consider it necessary to 
against the master and owners of ship who received kb mine. The principle upon which contribution 
goods for carriage upon deck; and the exception dues not due does not appear to them to differ from that upon ww 
apply, either (1) in thus: cans where, according to the claim* of recompeme for salvage services 
establi'hed custom of navigation, such cargoes are permit. Dot. in any aspect of it. the rule of contributionib* 
ted. or (2) in any cast where the other owner* of cargo foundation in the plainest equity. In jettiwn, the ngM 
have consented that the goods jettisoned should be carried those entitled to contribution and the corresponding oti-P 
on the deck of the ship (247-8). {L*rd WgUtn) lion? of the contributors, have their origin in,t * ,a ‘V„ 
STRANG. Steel k CO. r. A. SCOTT & CO. a common danger Which threatens to destroy the p^P™ 

(1889) 161. A. 240=17 C 362(370 1) = 5 Sar. 338. of them all; and these rights and obligations are 
Ptril mediat/ly fifing rist /<* claim—PtruK rti - perfected whenever the goods of some of the 
perniUt fer—Eittftitn in tau ef-Rta,cn ftr. been advisedly sacrificed, and the property of tu , 

One of the well-established excepti<*s to the rule of has been thereby preserved (246-/)- if** w 
contribution for general average is when a person who STRANG STEEL k CO. r. A. SCOTT & CO. 
would otherwise have been entitled to claim coitributkm (1889) 16 L A. 240=17 C. 362 (369 70)»5 Bar- 

has. by his own fault, occasioned the peril which mediately -Deck goods-Jettison of-Remedy 

gave rbe to the claim. It would be manifestly unjust to goods against master and owner of ship- SU ow 
permit such a person to recover from those whose goods are GENERAL AVERAGE— CONTRIBUTION F0R-R lu 
saved, although they may be said, in a certain sense, to EXCEPTION—DFCK GOODS. „/u-pt' 

have benefited by the sacrifice cf his property. In any (1889) 16 U. 240 (247-8)=17 0- W 
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SHIP (SHIPPING)— (C*«tJ.) 

JMm-iCamd.) 

- Ctntn! outran — Cau/rOt/itu far — (*.%•»< ,r 

irttimtj targa-Owutr ,<f liif - A’/.'4/i at-.Uad/r’i 
fault—/rttiion attainntJ hj. 

Steamship A, with a general carp, run j-r.^n.1. Part <4 
the cargo was thrown overboard in uxln u> lighim the 
vessel, which was got off by that mean*, ami »a* »aal4rd 
to reach the destination in safety. The rr^-mkni. ar..l 
other consignees were required to nuke a dqa-.it .4 a 
certain percentage upon the value of thdr em.K W- re 
delivery " against probable average claim." The rv«p«- 
cents paid the required deposit under protest, and -buincl 
delivery of their goods. Thereupon they institutes! the M.it 
cut of which the appeal arose for a declaration that they 
were not liable to contribute for grm ral acreage <m *.. ait 
of either ship or cargo. became the grounding .4 the .hip 
»d the consequent jettison of part of the cargo. *,te due to 
the Rtghgencc and misconduct of her main. 

The lower court found. a» a fact, that the sttamfing -4 
the ship was occasioned by the negligent nawgatkai «f ihe 
ttt»Mer, and held, as a matter of law. that »• rtnri fn 
general average arose to the owner, of carp. jetti-ewd 
because the peril which n«e"itateii ktu. « »a. indne*! by 
the fault of the ship. 

//tIJ, that the fault of I be master Iwing nuNsr of -.!• 
it was dear upon authority, that no c« tnloti a 
»«l‘ be recovered by the owners of .team-hip A. «*.. 
the conditions ordinarily existing between panics standing 
•" that relation had been TO btMM 

T? and ,htir ^'PP«» i but that the negligent navigal'm 
■WWttrt 1 not afford any prviext foe driving 
. thipperv whose goods were fcttivjnrd of their claim to 

»Pj»«ralconlribution( 2 «). 

)o *^^*7 who ^ 8 0od ' were jettiscmtl were tool privy 
*t“ ■■*««'* '"It. and were under no duty, legal or 
T* ,0 m *' * gratuitous .*iifi«e of their good.. foe the 
Efc i!" n,in onlw *•»««« the consquemrs of his 
, 1: ‘I* Khodian law. which in that lop.ct i» the law 

“ ' 1 the 


SHIP SHIPPINGHCVW.) 


Landing agent. 

-Pipitko of. Stt Ship—L oss of coods-Ship- 

OWNtlfs LUHIJTY FOR—LOSS AFTER DF.LIVERV. ETC. 

(1908? 19 M. L. J. 316. 


Light 

*- S-U.'lUg I 

;ahht } -F.rtig 


Buie as to-Bule of port. 

.7 lultmalitual Mi gating- Affti- 
mktr/J. ftrkafi in a faintoj. 


Ti ' uu it was le. apht !-> tl* respnodent. as the master of 
a luiqur -alkd the " Mkhe lin .for the recovery of 


<i«*e 


V a ™mvn in inai irspo r 

t-pglaiKl, bases the right of contribution mt 
'oof the danger to the ship ami cargo, hat 




• , , 7 eiKe; M «* ***ch exception, a* aie reccgni^d are 
“ tmth limitations on the rule, which have Urn introduce-! 


cm-upumv 1 4 a o4)-i<u, which tor* place 
InUicn ihr -Jlkheln..- ami the “ Uaica". The 

Mxhelno *a. an Italian luique. lying about three 
milt, fioru the fairway Uoy i f the pikit's station mar the 
entrance of the Range™ rim She had been at amhoiage 
their f.e K«e days. The ollivon took place by the Mem 
of the “ liana " running Midship* into the port side of 
the other ci*mI wink at am lior. 

The dcf.«r whkh the •' tkxa" *t up was that ihe 
barqar “ Michelim-" hail iM. at the time, a proper light, in 
tic *en«e «4 nr< Icing «ufc. iently I eight, and that the light 
na.nue yUed at a peeper plme. A rule <4 the port of 
kang..« BA. irlied upn wl;,h provided that all ve*»«Jt in 
lU-port and in the rnadMead their *houkl carry alight 
•pfl their .larboard forty-aid aim. TVeie was no (potion 
in the c.h that that rule ua* mt .OAiplird with. 

S.mUt. in the cii> umMamof the case, rule of the port 
<4 Rang. relied upon wa» not lending upon the barque 
-Mi.Mino-<4|0). 

Tic " Mkhckna" appear* to have l*cn anchoted. pa- 
hap. in a fairway, hut certainly on the high sea. Their 
l/ed'hip.. therefore, are not by any mean* .Jti«lkd that 
the ruk wa« lending spin this foreign vessel; and it mould 
lc a quevhei «Wrvmg of rery great Mtsidnatioa whether, 
in lhe*c eircumslaMes. the- rule whi.h wa» lending upon her 
mis not rather the filing ruk. which is of international 
•Mfealkn. ami uhi:b enjranv that the light shall be carried, 
where it ran be l**l seen, not higher than 20 feet (410). 

Wie-.MO. (1877)3 Sutb.409 Bald 116. 


i 7,* 1 ™we ruie, wnwn nave men inirouoce 
tquitablc considerations, in the case .4 xfal wrong 
or of those who are legally re.prni.iblc (or them. The 
e7£ .u 1 " 0 * ,h, "" n omhoud having been i»m..nt of 

, ,h f * MHMp A and her CMM10 lie ^a peril whk h 
SS'f ,ed their equitaUe claim to be mdemnifed 

bfn .in ? ,kti ' S 00 " 1 ' n j"* 1 * McMie as if (be perilhad 
^Wly due to the action of the wind, and waves f24» % 
dreui^^ 1 ! 100 ,hil “ «»•« ' ^ison i> justified by Ihe 
J™"** In it takes place, ami these circem-tan 
touJSPr* ** ,he fault ot « he "aster or his want of 
boilon i » e,,iVin * 0 "W give no claim for .-ntri 
otnZ'J "V 1 * °* ntn ,h ' 'bip would be liable to Ihe 

the J? ^ H»»ned <" th- damages «a.*d by 

it ^ * °* n * *^ c ma ' ,CT ” « inaemrate, in *0 far as it 

0< ie-tivil a° daim 0f coo ‘ ,il '«'ion will arise to the owners 
iB,becw "PP 1 ^ C249-S0) M 
fiiS AM6, Steel 4 Cf >- f- A. sron & Co. 
_L A. 240 -17 C. 362 (371) 5 Sar. 338. 

af-Crntniutu » pro rata 
•frtjt»f, at jxv.ii// fuk #/ f*tri 

•hip Jed „ ” of Rttisoned goods becomes a creditor c4 

ovrne7 r8 r 7. Ved ’ ^ *** a <bim 4 Sa'“>« ** k * 

totud. 1 V a P “ d ^ for a fr* rata contributica 
KdoiAifs “^'ty. *Uc4 he can enforce by a direct 
A. SCOrr * Wa,,en ) STRANG. SlEIl A CO. >. 
^ T4c <>. (1889) 16 I A. 240* 

17 C. 362 (367-8)=6 Bar. 338. 


Loss of goods-Shipowuer s liability for. 


- C. lira, I fitting him fram-l 'ahJity tf. 

A shipowner awl a shipper are perfectly fieeto make a 
>tip.-lat:<n fieeing ihe shipowner from lialility fur goods 
< aligned. 

There h M vtry close analogy bHneen a case where it is 
Kmght to get rid «4 a kgal obligation, which is presumed to 
k the l asis «4 every cwitract of carriage l»y sea. and a case 
like thi*. where the parties are perfectly fret to make any 
stipulate* they pka*e. untmlurras^sl b, any implied cmidi- 
Ik*, or any original underlying oM.gat.nn. [UJ 
.UaimagUtM.) ClAKTtRFU RtNK OF INDIA. ETC. r. II. 
I. SlIAM NAVH.ATION CO . LTD. 

(1908! 13C W N 733 6M.LT.11 4 I C. 476- 
19 M L. J. 316(323). 


- hrt-fsu * 7 . mug U Jltgrf utghgtntt—Suit 

fat damagn /rr-Oaui af frtal tu-Dutf *f >*ifi*cutr to 
la r all awtaUt mattnah k/trt tauit. 

The wxt in respect of t*o parcels of pile laden on 
board tie fiat " Jattrapore " for eairiage. on the leims 
of eertain UH« of lading, and the plaintiff, sued in respect 
of a loss of the jnte hf fire. 

The fiat proceeded to her deMinaii.* ; Iwt when she 
rta-hed her dkharpng berth the croisigntes were not ready 
to take delivery. The flat with <4ber cargo on loard was 
then taken further down the Hcogldy. and ultimately 
moored head and Mem to two buoys, near a wharf called 
Niitollah Ghat. She was mooted with head op river out- 
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SHIP ( SHIPPING)— (ft*//.) 

Loss of goods-Shipjwncrs liability tox—(C*iJ) 
<ide another flat called the " Coleicoo ". which was fast t* 
the same buovs. There were other flats further in shore 
She had l«en in that post ion two or three days when a 
fire broke out on Irard the ** Colerooo H . The fire ‘pre*'’ 
to the ” Jattraporc and though the latter was ulrimaieh 
got clear and toned away <lonn rivet. -ct mc-h mischief had 
lieen done that the greater part of the jute in question wa« 
destroyer!. In those cirrumstaiKes the plairriff. ‘oed the 
defendant company for that the company had nc4 tWive*e«* 
the goods in accordanre with the bill of lading, and alter¬ 
natively for nc* taking care of the poed> and saving them 
from the fire. The flat having arrived at the wharf at whi-h 
delivery should have been taken, and the pUirtifi* having 
neglected to take delivery in due cswr'e. the rtfonriNfiry 
of the defendant company wav thereafter only that of at 
ordinary bailee. 

The tiial Judge Ik Id that it was itkcmbmt ipw the 
defendant company m satisfy him that they h*l taken >ecb 
care of I hoe goods a* a man of ordinary prudence would 
take of his own pods. 

NtU, that that n-t A ..-rrevt statement «.£ the Uw 

(745. 

It is true that, under S. lOf.of the Eridwt Act." when 
airy fact is especially within the knowledge of any pewo. 
the burden of proving that fact i* on him"; and It wa* 
therefore right that the defendant company *N«ild cal! the 
material witnr.*e* who were on the .pot. But thk pro¬ 
vision of the law of evidence does not dixharge the plain¬ 
tiffs from proving the want of due diligence, or (expensing 
it otherwise) lie negligence, of the servants of the defer- 
dant company (8). 

It may lx- for the company to lay the material lrf-tr 
the Court; but it remains lor the plaintiff. sni.fy the 
Court that the true inference from thee matciL-h is thy 
the servants of the defendant company have not *<mb Ate 
care, skill, and nerve (8). (Sir Welttr Pkil/im^e.) 
I)WARK.\N\TH Ka| MOHl’N CHAVimi r. RIVERS 
Steam Navigation Co. fl9l7) II*. W.4« 

20 Bom L. R. 735-23M L T.376- 
(1918) M.W. N. 435-481 C. 319=27 C L J $15 

- Let » iliU' 'Mr. try («ImJim/ tf.rit atJ hfert Hi - 

r/'v tiwigmt-UMHf hr—PneiOmit kill .EM- 
inf rtli-VHf kirn frm UMilya m j, yrJi trt frtt 
frm thyi la(klt-Eftfl~-Li^itg»fttl-r,tilim ef. 

Goods were shipped on the r^-ndents Mearmhip 

Tctsta " at Cuddalore and Pondicherry for taunt under 
two bills „f lading. By each of the bilk of Uding the 
were expre**ri to be 'hipped foe carria-r to Penar- and to 
lie delivered at the Port of Penar.g and ea.h contained the 
following clause 

" Tl * <WB P m y »«o have the option of delivering the^- 
goods or any put thereof into receiving ship or larnlirc 
them at the ri*k and expend of the shipper or c«i*ipK* * 
per scale of charges to I* -een at the Agent’s Ofee. and is 
also to be at liberty until delivery t 0 x|o*e the goods« anv 
part thereof, in receiving .hip, godown. or upon any wharf 
the usual charges thereof being p,yaNe by the shipper o' 
Consignee. The company .hall have a lien open all nr am 
part of the goods against e*c*n<e incurred cm the whole o> 
any part of the shitvnem. In all eyes and under all cir¬ 
cumstances the liahiliry of the company shall at-cht* 
cease when the goods are free of the ‘hip’s tackle. ai-‘ 
thereupon the coo<k shall he at the rWt for all purposes and 
m every respect of the shipper or consignee 

The Shippers drew hills against the goods on S. F. ft Co. 
Of Penang in favor of the appellant* to whom the Nik r-f 
lading were handed as «ecuritv. The Wh on S. F. ft Co. 
were accepted and were held with the bP|> of lading by the 


SHIP (SHIPPING 

Less of goods-Shipowner's liability tOT-iCemi.) 
.'poeHants until 6-9-1905. when the bilk were dishonoured 
liy S. F A Co. 

T e'’Te**ta" had arrived at Penang on 10-8-1905. and 
oo her arrival, the cargo intended for Penang was delivered 
oveirii'e into lighters and taken to the wharf. The practice 
'or the ow.-er* of steamer* calling at Perapg was to appoint 
landing agents at that port. The business of the landing 
agents was to send lighters to meet an incoming vessel be- 
longing to their employers on being furnished with a copy 
of the whip** manifest. The goods were discharged front 
tfc ship’, tackle into the lighten. The landine agent< gut 
(be BU'ter a clean receipt, if they were received in gond 
order. The good* were then carried to jetty shed, held 
utuler lease from Government, larded there, and aborted 
by the larding ae^nts leady for delivery to the consigntes; 
on predation of the bill of lading endorsed hr the ship’s 
agents with a delivery order. If the consignees applied for 
their goods within 96 hoys they got them ftee of «tw rent; 
if not. the goods were either kept in the jetty sheds or 
removed to godown.. The Unding agents made out their 
account of the Unding charges and storage rent, if any, 
ac.-cwd.ng to a sole of charges exhibited in the offices of the 
'h'P’s agents. The)- received payment direct from the con- 
vgnees. 'IV endorsement o' the Nil of lading was requir¬ 
ed as a telea* of the ship’* lien for freight and e»pen«esm- 
cwrred on the shipment. Without such endoevn-ert the 
larding agents were not at liberty to deliver seeds to ecu- 
rignee*. 

On 6-9- J005 upon the dishonor by S. F. A Co. rfthe 
’ in* accepted liy them, the appellants prodneed the Nib of 
■ i-'ing. with delivery order endorsed, and riaimed the goofs 
from fob A Co., the larding aperts of the respondent co« 
nuty. The goods were rot forthcoming, having already 
eeo taken away without the production of a Nil of lading 
or a (VHvery order by the representative of S.F. ft ffc, 
string in collusion with the .rpre’cntaiive oflbhftCo. 
and Uen discord of. in fraud of the persons enti'led. 

In a wit Weight by the appellant' aeain't the repowh 
ent Company for damage, for non delivery or conversion of 
'he said goods, ktU. affirmi"g the Court below, that tU 
r|au*e prov iding {>* ce<-er of liaNKty applied to the case 
md that it afforded .ompiefe protection to the repoodent 
Company. 

Smht the Unding agents at Penang were in the poMl* 0 
•d intermediaries owing duties to both parties-agent for 
*hipT«ners as long a* the contract of affreightment remain¬ 
ed unexhausted, and agents for the consignees as «c« » 
'he Nil of Uding was pr-*1u-ed with deli'-ery order rdors 
ed. {Isri Mvtczkttn) CHARTFRFD BtNK OF W»*' 
HC r. B. T. Stt vvj \'»vtr, atiov fo.. LTD. 

(1908) 13 C. W. N. 733=6 M L T. 11-41 C 475= 

19 M- L J SI 6 

Master of. 

-Delivery of cargo by. without security for daim*“ 

ptTMTBS entitled to contribution for general avtrJge-‘ n P"' 
•irm retraining making of. Stt SHIP— GFNFRAL A'T»' 
GE—CONTRIBtniON FOR—DFIIVFRY OPCAW*-^ 

(1889) 16 1 A. 240 (245 6)=17 C. 362 (SRh 

-General loss—Adjustment of average 

liabilities and seettring of their payment in case of-IW 
•o. Set Ship— c hi**ownfr— Gfvfral ioss. . 

(1889' 16 L A. 240 r246)=l7C. 362 

-Generalship-Goods sacrificed for common be*W 

-Owner of—Right of. as against separate const?- * 
goods salved—Mode of enforn^e-rhitv in ca*< 
Ship-General ship. (1889) 161 A * 
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SHIP (8HIPPING)-(CWy.) 

Mwterof—(cwy.) 

-Jettison of deck goods-Remedy of control good. 

against matter. See SHIP—GENERA! AVERAGE.—CON¬ 
TRIBUTION FOR-RULE-EXCFPimx-Dia «mi«. 

. (1889) 16 I. A 240 (247 8) -17 C. 362 (3701'. 

Mate’s receipt. 

-Document accompanying tramhipmer.i o4pxJ*s- 

sued by shipowner to shipper if a. See SHIP-SHIPOWNER 
-TRANSHIPMENT OF GOODS—DOCUMENT ICCOMP ANT¬ 
ING, ISSUED BY SHIPOWNER TO SHIPPER—DtlCUM I NT 
0F7ITL *- (1913)41 C. 670! 678;. 

—-NegotaUlity of. See Nfcotiabi e INSTRUMENT 
-Mate's receipt if a. (1913) 41 C. 670 1 678;. 

Registration of Ships Act X of 1841 -Regiaty 
as British ship under. 

——Condition. Ay REGISTRATION OF >MIK» Al l X 
0MM| - (1816) 4 M I A 179 

Shipowner. 

CONSIGNEE’S NEGLECT TO TAKE DFID FRY IN DUE 
COURSE-LIABILITY ON. 

DELAY IN I.OaDIXC—CLAIM Ti» HFWKR Mil IN CV*E 

General loss—Adjustment of ufkygf m ums 

AMD LIABILITIES AND SECURING CM THHR PYV- 
WENT IN CASE OK. 

Lighter manned by labourlrs-uthxt. 

TO ANOTHER SHIPOWNER—XFGIIGFKCt O* 
BOURERS DURING PERIOD OF I.EITING. 

JADING BERTH-FAILURE TO GET. OWING 
CHARTERER'S DEFAULT. 

LOSS OP GOODS. 

KOWOWor VESSEL. 

>IMF CHARTER-SUBCH \KTI RAUIIIOKIZED BY. 
'HANSHIPMENr OF COUDS-DOCUMENT ACCOM¬ 
PANYING, ISSUED BY SHIPOWNER TO MIIPPIR. 

Consignee's neglect to take de i iviky is 

DUE COURSE—MaMUTY ON. 
JZr£*toi«oL s “ Contract An-ss.i5i.l52- 
HiroWNlR-LlABILnYOF.klC (1917) 8 L W. 4 (6) 

° EUV in LOADING-CLAIM TO lOMfRlllCI IN¬ 
CASE OF. 

a * d "<»(* •<** H-lViit l. 

'•JPUmUffl cb.iccd to tl* defendant own- 

t’e! r 4,c *m*hip B to load at Cakutta a Ml ami cum- 
wtd ££? Coal for ca,ria f< lo Coton bo Tie plaintiff* 

C toE"* 1 ? <Uimin ‘ «xK!«rtto-.h J .Ur 

•» loading lieyond the la, da,- provided, 
“flendanu pleaded that there had Uen an accord and 
R, vJ°?‘ . ,,ie plaintiffs having aueptnl the *«m • « 
LnH dixhargeof theirclaim. The atw.nl 

tEZ pUln,ifls *** kv 

doi* J, **'"* U P“" ‘hat point appeared fr.« a few 
dccIZ , .T he, « *a» no oral eridciHr oo the p<«nf. Tbe 
7? “P 0 " did not dktoc an, intend, to 
«U-op 4 a, 8 e <laim. Wha,appeared wa. that ihne 
ab< "* «** liabORT >4 the charterer. to the 
h 207 6 i e “““y PaW. and. therefore. the *tn of 
farther .tr 4 * Uken at owe. leaving the qnevtto of an, 
ULnoa-r*' wlwqoent arrangement. The iaigo 
Ul the,, » b! ' rtk ** i wHhoeit full payment being enacted. 
**(«*, e»S^ C f S " r clau * in ,h< ‘hatter party. and tbe 
£3 “^.defendants >u anmrvt total*. 

appellale Coart. and restoring tbe 
kXfS' la , U ’ e 0nM wa * 0,1 lhr defendants to prove 
fwSinfV* ,l *y failed to do »(239.40). (Leri 
1 Hogarth cory Bros. 4 Co. 

150 
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SHIP (SHIPPING W<W) 

Sbipowner-<CV"/y.) 

Delay in loading—Claim 
case oMevy.) 

(1926) 531 A 230 - 54 C. 84 - 31 C. W. N. 317= 
99 IC. 581 -26 L W 1-38 ML T.(P.C.)9 = 
AIB 1926 P. C. 121 - (1926) M W. N. 882. 

General i <w—adjustment*!, average claims 

AM» MARI m I IS AND SECURING OF THEIR PAYMENT 
INCASE Ol. 

— Dkij •/ muter n itifarmer at ft. 

A master ot •hip.wnei Wlr-md loneicke ikpnwer he 
1 * uvve^ed nitk what agential k»% lia« arisen, and louse 
the ream in hi. po»ei for adcMin- the average < laims anil 
hlUlitir* and ‘eiwirg lixii paptHfU. 'flic right to detain 
for owtrilwttor i. ileiited from the civil law. which also 
iwpme. on tbe nu-tfi of I»k- >hip ibr.luT, of having the 
CvatriUtioa «*iikd and <4 odlMieig tbr amount, and the 
u*agt ha* al»aj» Intu itUl^iiall) in acvoidf nee with that 
law. and has lm«o»e part of tbe common law of England. 
(2Tl>). [LrJ HWicw.) STRANG STTFI. & CO. f. A. 
SCOTT* CO. (1889)161 A. 240 

17 C 362(369)®6 Sar 338 

UCHTEK MANNED RY I AWHIRFRS— LlTTINC OF. 

I» YNOTMLK SHIPOWNER—NlGI.IGFVCFOF 
LtRH'KlkS DURING M RHiD Or LETTING. 

— -li« >J lightci due to—I ivliility foe. See C<1N- 

tract An. s.v i5i. 152—shipowner — ijghtpr. 
ETC. (1927) 47 C. L J 258 

LOADING BlRTH—FMI.URE TO GIT. OWING TO 
CHAkmiR^ DEFAULT. 

- Ikmicii /upeV, tf Mifet.r 1 * tau ,*f~-M,ainre 

*f : 

If a vhipi* Miwnlrd fr«mv gettiig to a loading Irntth 
owing l<» an olK'arle created 1$ the * banner, or owing to 
ibedrfauR >1 the<Farinei in pnfaning hi«dity. then il 
i. wiB r.uUidnd that the >hipnwr.« ha. (W all that is 
twr fwl to I ring tto *hip to thetoiding plan. ami that thr 
«Larlnv* maM p», f«* thr vaUooent delav (230). (_Wre 
whetbn <be bltei's mfa.ure i4 Naliility i« arrived ut b, 
giving to the *hi,ome»cr cLitnagrt f«e the «May. or whether 
tbe la, day • air an'edatnl U. Ilr date when they ought to 
bate Ingon. -nd the chat tern pa)* to them at the agreed 
rate of d-irucage (23*>). U*J PM/imrrt.) IIOGtRIH 
: .' *)RY BMV A Co ! 1926 1 531A 230 64 C 84 
31C W S 317.991 C 581 26L W. 1 - 
38 M- L. T. (P C. 1 9 A. I R (1926) P C. 121 - 
(1926) M. W. N. 882 

l oss OF COOKS. 

-Uahihl, far. See SHIP-LOSS OF GOODS. 

SFAWilKTHINFSS OF VFSSD. 

- 1 mffud ZMrmffei ft—faint! ex>imHnf—C<m- 

trmet fa t*meJ He. 

\ ruptrart to a Mined mel nrtufc. any implitd 
•arrant, (|95 fbllimrrt.) POINT ANNE QU tR 

KIEV. LTD r. The SHIP M F. Wit AH V. 

(1922) 32 M L T. ISO P. C. 

—f’lwavv/to 11 —hMtif ftr—Cflrttl tuludiH? 

-yjMf. 

If 1 ilipowr wiihr fn rtfirf HrHf (rom liability to 
tbe .hipptr in ca^e hi* vesselsbookl be fcwnd to have been 
•n*ea«*<thy.be iru.t plainly *ay «o. That i. an old rule 
(^y.l/ac»ar*lc».)CHARURFDFANKOF INDIA, ETC. 

t . p. 1 . Steam Navigation c 0 .. Ltd. 

(1908) 13 C W. N. 733 = 6 M. L T. 11-4 L C. 476= 

19 M. L J. 316 (323). 
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Shipowner ntu.) 

11 Nil • || «h 11K—M ! K CHAPTER AUT HOUSED BN - 

._ i. ,/• •ir ’Xj m/./.iiWW/* *' lUin’ onth.-nvJ 

//«.-. k».'.r—/;,w <n. fi t fni'it fiipMf nnJi' 
um.—xkjt1ir—Kt(kt t—.Wiser /.> /»■»<■— <horter;r 

'Jr./iiv A* /«;; tJu/.V/ — 

MnniKi of. 

The jppi lUni'w«t u>|Wiivtl> ihc irpMtml iw«l 
i.pMinill .1 *tean»*hip. |fc j chart* r tlilol 
.in<l mUic-l intoby lk agents »f ihe owners and 
l-'inl‘.i> nit.ih.uil>. lilt agiixtl l>» let and lk 

ihaiimo igitcd lo hire ike >lip in h ijkndar month*. 
She wa* placed al ihtii dbpotal with a full complement >4 
'•nice.* and nun at Itomluy f-,r irpph.yincut in iht Indian 
Ocean and c4h.tr fcaMtii w alu* a* lk charterers •< tWir 
agrnl* »hould direct. un «tilain cnmliiioo* <4 which ik 
following ttiie in p>4 Unl(2/T1* owner* »m to pay 
the captain and m a • 1) TI* char tern* mere to pay freight 
monthly in alliance -t a ia'e. «hi. h>a»rr to k* IS.OOO (ii). 
In default of *iwh payment lit owner* wticer titled lo 
«iihilr..i* (Ik- *U.tmet from ihr servile-of thr charterer* 
viihnul pitjndiiv i«*any »him the owner* might otkrwhe 
h.i\c again*! Ihem 1 14( Thr captain. although .ippmtrd liy 
Ik owners, wa* to beumlvt lk otoer* and dire li>«i* of 
Ihchatuui' a* irgan'* . i*}4*nn.*i»t. .-geiky. o» i4br? 
arrangernc-iM*. KIN of U Inis »nr lo U *i-ned al any rate 
of (fright tkehartem* <* their agent* might direct without 

prejudice to that* hatter. and the .aptain war luMnd 
daily, if injuiitd .ii tbtii ofh.*> to do *o. The charterer* 
W*ft lo iwVmril) the owner* fr»m all ..rwqrerxts or 
liabilities llul might .ii im from iht uptain I’un; *o except 
(•« *llorl tklimy '.’I). Tilt 'hattem* writ lo ha»t Iht 
..piim <d Militating tk *itjntv<. f”> The owner* mere lo 
luvc a litn upon all catgnr* for freight .* charter m.*o 
due under lk chatter, anti the charterer* were to hxxea 
lint oil tk drip for all money* paid in adiatvr and M 
earned. 

Shortly after the timecharter wa* madr iht *hip wa* wb- 
tharlcml l«i thr re*p*idnii foe a r>«md voyage from Saigon 
to Kruno>u and back from Vautisiw* to Itomluy. Sht was 
I" lake iKt fi.»m Siipm lo Reunion ami Mijpt from Mao- 
rilius to Homlray. Freight *a* tn I* pyaldt hx the whole 
voyage at a rate cakulatrd only in iht cargo. *hip^d from 
Saigon to Knnkm. There «a« to lx no freigh.t pyaHr liy 
tht *uli vhartrrcr (iht rt^-ndtn:) to tk limerkaf.nei (ihe 
i hart tier* umUr Iht lime charier) f«x any ochtr urgo. On 
aaouni of iht ficighl ihn» rtinuied, k«. 37500 were lo be 
rt 1 'aiW from Saigoo. 

K*. 25,000 al Kvuninn or Mauriliio. and Ihe balarwe wa> to 
le pid al Bombay after delivery of tht taigo there. 

Tht Mtamtr completed that voyage ami mi 2-2-1199. >ot 
arriittl at Bombay, hating on hoard a duanti'y of 'agar pt 
<« lioard by the sib-chartercr al Maiitiu*. and fot whi-.h 
he had itieiveil WIN of la.iing from Ik captain. Tk 
fmght payable In ll^e WIN of lading us prepaid by the 
Mib.hartcitr.iu Mauriliu*. *o that when the >hip armed 
m Bomtuy nothing remained lo l« pid liy Ik Mikhar- 
tcrer to Ihe onner> in rc*pe t of Ik Wll of lading freight. 
Something was however, due from Iht sib-charttrer to Ik 
time charterer* for money payable under Ik >ab-charter. 
1 here was a No due to the owner* a months freight from 
the time-charterer* under the lime charter, and tk owners 
claimed a lien for (hat amount on lk *ul»chartererS sugar. 
And the question for devison wa* whether tk ship owners 
were entitle I to Mich a lien. Tk Mibcharterer knew, in a 
general way. of the lime charter, and that tk freight 
payable under it by ih? time-charterer* was R«. IS. 000 . 
pyablc monthly in advance. 

//•A/, that the shipowners were not entitled to the Ben 
claimed by them Wit that they were entitled to tk benefit of 
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Shipowner-^/./.) 

TlHE-CH \KTFR—SUB-CHARTER AUTHORIZED BY 

-(CW) 

any lien which tk charterers had on the goods of the plain- 

tiff. 

Apart fiom tk WIN of lading ikre was no contract be¬ 
tween tk shipowner and the sub-charterer. But he shipped 
*«;ur on board the steamer on the terms of those bills of 
lading, and tk captain was authorised by tk charter-party 
to sign them. Whether he signed them for the shipowners 
or f<>< tk Mibcharterer k had express authority from the 
'hip-owiK.s to*ign ihem. Hence tk ship-ownersccotraaed 
with tk Mibcharterer that his sugar should be carried to 
I’-mliay in that *hip on the terms of the WIN of lading. 

The WIN of lading in this ca*< are not mere receipts for 
g.«id*given to a charterer already bound to ihe shipowner 
l>y a charter-party entered into between them and which the 
captain had no authority lo deprt from. 

Units*, therefore, lk fan that the suWchailerer had 
notice of tk charter party make* a difference, the Nils of 
lading entitled him to have his goods delivered lo him co 
pyraeai of ihe WIN of lading freight. Notice by shipper of 
a charter-party ha* not tk effect of incorporating into the 
UI1 id lading any terms which art inconsistent with it and 
which ik captain was not bound lo embody in Ihe bill of 
lading. If ik charter party shows that lk captain exceeded 
hi* r.thoritj in signing tk bill of ladine. and the shipper 
knew this, k cannot enforce the term* of tk Wll of ladmj 
uncontrolled by tk charter-party. If the shipper knew that 
iktc wa* a chatter-paily. and had an opportunity of read 
ing it. and did not trouble himself about it. k might te 
treated a* knowing its content*. In the present case the 
charterer* had authority to let other persons hare the ose of 
tk *hip for 6 months for any voyage in the waters mentio¬ 
ned in the charter-party. The captain was not only ente¬ 
red to sign but was bound to *ign lulls of lading at any 
rate of freight which the charterers or their agents might 
direct, but “ without prejudice - to that charter. T 
word* only mean that tk rights of the shipowners agarwt 
the charterers, and Hit ttrm, are to be preserved. It* 
addition in tk charier party empowering the owners^ 
withdraw the ship, cannot mean that, after tk captan has 
shipped good* for Bombay and given bilb of lading W 
them to prison* other than the charterer* the owners can 
refu-e lo allow the ship to go to Bombay and <Hlitr «* 
g.«d* rkre as agreed by the bill* of lading. So as regard^ 
ik condition giving a lien on all cargoes for fright « 
charter money due under lhat charier. This is a supuUW" 
landing on the charterer, and gives ihe shipowner a more 
extensive lien than k would hare for frerght payaMe » 
advance. Bet this clause does not override or 
power of tk captain to issue WIN of lading at difterw> 
.ate* of freight, or entitle tk shipowner* to a lien co w 
good* of per*«t* who have come under no contract 
ikmomferring a lien for the freight payabk 
charter-party. A right to *iic one person’s goods for ano-" 
prison’* debt mu< be clearly and distinctly conferred befc* 
a Court of Justice can be expected to recognise it. 

Quairt whether if the bills of lading were mere re»P^ 
for good* put on board, tk Mibcharterer coaid hat 
any greater rights than those which tk charterers 
themselves. (£W Lin4Uy.) TURNER r. H*JI GOOU 
NfAHOMAD azan. (lSGOSil-A ® 

28 B. 573 = 9 C.W.N. 1=6 BOD. L.B-7« 
lA.L.J-653 = 8 8*r^ 

Transhipment of goods-Document acconpak 
isc. issued by Ship-owner to Shipps- . 

- Asr.pmnd tj transfer tf—Ddivrtf r 

Cenpcny to Sh.pper or is, nominee with * ^*"*1 
ioenment—Unklity of Company to asst pee f* tus 
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Shipowner— 

TRANSHIPMENT OF GOODS—DOCUMENI ACCOM¬ 
PANYING, ISSUED BY SHIPOWNER TUSHIPPER- 

(C*td.) 

k-Cirukr ordfr of Comity lU ,W»«y A- //a- 
wrn/««// on fr,\luilion of at—Obit, t ,y. 

He respondents in the case were the Irrawaddy Fktfifia 
(eopiny. The appellants (plaintiffs in the >ai?) *e,e 
mceey lenders. The appellants had advanced money to 
Cbowdry, 1st defendant in the suit, under an agreement by 
which the money was to be employed in pur. ha'ing paddy 
to be stored in the appellant’s godowns at a placecailed D. 
and thence to be taken to Rangoon for >a!r. In such «a-e 1 : 
was stipulated by the agreement that a receipt shook! be 
giten to the plaintiff, for what shoukl be take*, ami that.« 
the irmal of it at Rangoon money for i: .houkl be paid to 
the plaintiffs and then the receipt should be delivered up t« 
the 1st defendant. 

The 1st defendant’s agent at /> induced the appellants’ 
*P« to allow the paddy to I* shipped to Raamfa knob 
belonging to the respondents in the name <i the 1 st defw- 
<lai is shipper. Eleven Imt-hud* in all were sent in r*s 
pKt of eight of which the 1 st defendant paid the nvewv 1 
ihe plaintiff's nominee at Ran?™. In irsp«t <4 the 
tsrgo of the last three boats the agent of the I't d. femUm 
endorsed and delivered to the plvintiffs document' which 
*aompanied the transmission of the puds and which were 
denominated ” Mate’s receipt'.’’ The I't defendant ndd the 
obtained delivery of the paddy (nun the 
wits without peodu'ing the document* .ailed " Male’* 

The appellants thereupon instituted the suit out of which 
'« appeal arose against the 1st defendant and the respond 
!»«’. u 2nd defendant, for Ihe recovery .4 the amumt due 
W Jdvauej from (lie 1 st defendant, and for the recover) 
01 Jf* as damages from the lespe-wlent*. 

H was found that the document called a "Mate’s Receipt” 
Jj**""* ordinary rKfip< ,or 8uw1 '’ ,hal 11 n ° < a 

n/ 'X ,n f n » of t'tk and that an assignee by mere transfer 
document acquired no tight as against the shipowner. 
« appellants contended that the re-p-vdents were never- 
“*i«a charged with a duty and can* under an obligation 
a,- lonoo <*«‘'*P< upm the Mate’, receipt. The 

Rament was founded upon the circular, dated 1 st January 
™ ' *■» *» a sample of what was anally issued in the 
S** * th « topondenf, business. The clause upon which 
SJ.2"»follow,"Mate’s receipts must, however. 
^^.•P Wow discharge is allowed to commence, oe in 
bale’s receipts not having come to hand, the 
parantee must be signed.” 
that the clause in the circular merely ret forth a 
ewau”! Wb ’ Ch In <0ndwlin K their own business, the res 
jT^mt company would protect themselves in the cowrse of 

*»tiec » ** thil ’* WiM "* ** f° un ‘ w “P 00 ** rth *' 
live of rs any p,rl of an oNiga,i00,0 ,k * 
'btirIJ“ L ee ’ J °^ orme,hwls °‘ action in conducting 
^affair, (680) . 

the mfT ^ooaers the cUu-e afforded protection to 
starve 0001 Pany, and it gave an intimation or war 
IJJ t (hey M 1 n| p, ft vi(h |be unless Mate’s 

SE*?** °P’ or «»*»*« “"i *" 1 •* 

ShS. Potion of themselses they coo'd 

5Z5!5, tf mk6ti °f idtnti, y sohttc y ,he 

the of ,b€ own « *kt» landed the goeh at 

1^ , %' And it b wholly /nr Irrtii for any per- 
‘•hmSSESf* 01 ,he appellants to plead that that 
«JJ* WhH ^ P ° Wner ’* constitutes an obligate* 
^tbeyuouuide parties are entitled to found 
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TRANSHIPMENT OF GOODS-DOCUMENT ACCOM- 
PASTING, ISSUED BV SHIPOWNER TO SIIIPPER- 
-AC-mfJ.) 

ir.SO- 1 ). {Ltd Sir*.) NaiCHEUiw CHITTY Irr.v 
waduy F 10111.1v Company. (1913 , ji c C70-- 
(1914) M. W. M-163-18 C W. N. 457 
12 A. L J 211 15 M L T 193 - 7 Bur. L T 40= 
19 C L J 265 -16 Bom L. R. 298-221. C 311. 

-/U*«fc*r of Ullt n ltd :.4«n 0 —Aw turnout by 
tiomiHf of. 

A dtXHMtit wkith js...ni|Miucl 4 shipment of gouis was 
beaded 4 s f*4!-<w* — “ Irrawadd) KkiilU C.4U|uny. Ijmi- 
^■(theShrppmKt uwparcX It was •Wnominatwl plainly 
in the docnaent as a ’ Mate’s rr.e.pt.’’ The iKumcrt then 
pr^etdeJ in thc>c term.RtuivcJ from 0. Kalnun '* 
(the shrpper)” the wndeim«iti.*Kd quantity of paddy to |« 
forwarded per carps Uai 128 in tow of 'learner ’’ and tl*n 
the rfcnur.irutron wa. giren. and then (••lloiud the exptrs 
*•« “ with liberty to tranship m other vessel. Numl« of 
ioskeis 5.000—6>e thousand la'kets paddy, nwre or le>»." 
That ducnmett was stgnrd “ Ale*. Wingate. Agent." He 
was. in point of Ut. the 'hip’s agent acting al the place 
for the 'hipfung lorapany. The duunwnt also said 
B. All risk *4 nawgalMi. badin- ami unloading good*, 
dotrovliut. w damage l>j 6ie. nJilciy. weaiher. wie L of 
l»rtt. separatioa <4 lit from *rean>ei..« anj olhei rauHfr.f 
whatever nature or kind s-evei U> lv I.mu In the shipper, 
Freight pa)aide btf.ac drlirtty.” 

tki a qucstnei arising under what kgal .alegory the 
abut doum.nl rdf. MJ that Ik. .k. urwnl was not a lull 
of lading, not a Mate’s meipt. and me a negntiible instru- 
nm.l in the sense of S. 137 of the Ton'/ei of Property Act. 
but that it was a >imp^ ordinary rrveipt (or pads (687-9). 

It b a documenl which chaip* rite Skipping Company 
with meipt of entain gud' h«m the sliippcr. under a 
bargain tmonvey rhem l«y 'hip to Rangoon for stipulatevl 
freight and on ceitain cuwlition'. and the duty aii'ing from 
it wa» to dekret the fwds to the 'kipper or to hi* nomime 
at Kanguuv (679). It was not a daumett of title. There 
was co authority b) law to give to an assignee by transfer 
of that documenl any light as against lit* ship .unit except 
upon Ike usual form of an assignment as lietwcen the 
shipper and his assigns. That usual form mu*r be accom¬ 
panied by notice to the ship-owner which charge* him with 
the fact ot the assignment an<l make him lesjioiv.il*- to 
the a«tgnee instead of to the oiginal shipper (078-9). 
Assuming the "Male’s lecrip*a» it i« calbd, to have Uen 
lost, was the owner of tbe goods, who then handed them 
to the shipowner, not to be entitled. Uvau* the receipt had 
disappeared. I*, the poss<«ion ul hK own goods f, 0 m the car- 
rirf -hose freight he was willing 10 pay? That simple stale- 
nent of the point shew* that there is no kgal foundation 
for the pisiaon that that was a docum>nt of title, and that 
Ihe goods p*"»d up* the transfer <4 it (».7'I).(/W Shote.) 
Natch every Chetiv r. Irrawaddy Fuwiela Co. 

(1913)41 C 670-(1914) M. W N. 163- 
18 C W N 457 12 A L. J. 211 = 

16 M. L. T. 193-7 Bar. L- T 40 19 C. L. J. 266 = 

16 Ron L R 298 22I C 311. 

Trading In eneay s coast-Piesuoption- Proof. 

-J Wsitftf'i Or dor 1 * Counal. 7/4 January, |F07- 

Comfntim of skif o*d (or to **dtr. 

An American Vesed. after disposing of her outward 
cargo at Batavia, proceeded from thence to Samarang, 
anoeber Dutch port in tbe island cf Java, where shq took 
in a cargo of coffee, with which she wa* proceeding back 
to Bataria. when she was captured on the ground of her 
being engaged in a trade peohitited by His Majesty’s Order 
inCo.ncU.7th January. 1807. 
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Trading in enemy s coast-Presumption-Proof- 

(OrtJ.) 

HcU that the prvnmptiai. which wa* nor rektted 1? the 
evidence in the cau*e. wa* that the >t*-H was -ting to 
Datavia for the puip"**®f dkhargmg hei cargo; that the 
trade mu«t. therefoie. I«e o*>Mered a> part of the coaling 
trade of the enemy : and that the «hip am! cargo, in cmfot- 
niiy with Hi* Majr-ty*' <hiVi in Coun.il. mere Ka'-fc to 
confiscation. (Sir If. S.rti.) Cora. Van ALLLN. 
MaSTFR. (1811 >2 Act 44. 

SHROTRIEM 

Grant of 

_ Eittiff iMlif*iM>' <lW hfrilaHt raff h ,iaj * A»>l 

,i<UW>l It Hilo • 

\ .hiotkm grant maile in 1/50 !.y the Nawjli .>1 far 
lutic io iIm predect-***' in title <»f the rv|».odct>i* wa. a> 

°”Ti» the* .nm-d* invent and future of the pcigunrub of T. 
Ik it known -It ha> km to u» that ik rntiie 

village of K. in 'In fw guwuH afarcs«Mu* Utn via 
ldi,hd and enjoyn! f«* a l-ng:h of tin* k way of 'diro- 
Iricm* for the year!) mm of !»»?•» chmlrum.. according 
to the Miniw-.D "f forme. p.incv. . sikkrtwr to /.. Zu 
naid.ii and that thoc *u'inud' have Iwvn k<4; whnrfmc it 
is written, that (he m'i I village provided it ha. lent m 
joyed according to the 'mamwl d*.t-lamevl'4rtll he restore! 
to the *aid Znn.rd.ir. that. having ippr. filled to hi.own 
uv: the province of the v.i'-m*. each year, he may k a.'i- 
duou' in offering up prayer* far the I wing proper ity of 
the empire, and let him pay rrgibrh f. the -irkar the 
ctahli.hnl .ttm'jnl "f the '.htotiietn.' 

U.1J that, r-t the line ..m-tnotion of the grant, the 
intnH treaicl k it »a* inahenabk ard kritake only by 
lineal heii\that ><\ mv r». im«i of forfeiture on ct- 
linction of lined heir* the giant.* uc -mwooe deriving kk 
under him would enne m k viiti* "f the iever.ion which 
had not Ixeti tranderred (06). (Sir Ummf Jfakiai). 
SlCRKlARY OF Sr.VIl FOR INMV J* SRINIVASA 

t'H AKI VR. 11920) 481A 56= 44 M- 421 (429 30)- 
(1921' M WN. Ill = 29 M LT 181* 
19ALJ 201 *3 UPLR 'PC143- 
25C W.N 818 13 L W. 592 - S3 C L J 380- 
601C 230 HO M L J. 262. 
—Melwar.mi.4rly UKi'rytd und r Sit INAM—GR 1ST 
IN-MU.WARAM ONLY OR MDIV.W AM USOCOXVFYFD 

UNOLK-Mn.VYAR.VM. (1929) 561A 146 = 52 M. 453 

-Mclwaram only or kudiwa' im a|v» umteved onder 

—I'reMimptioo. S>t INAM — GRANT IN—MlLW.VRVM 

ONLY OR kfOIVV VRAM ALSO TONV»Y»n rNDFR-PVF- 

SUMPTION. (1929) 56 I A. 146=52 M. 453 

-ur.rw rtf knJivaram (jfaNf if Kria? r* 

m/tr. 

A dirotrient grant may in fait grant the kodiwaram 
a* wella> the nwlwatam. (L*J .Uh*\ SWTHAVVL r. 
Sl'RR VM ANYA SOMAYVJULI'. 

(1929'561. A. 146 = 52 M. 153 - 29 LW. 804 = 
33C WN. 578 AIR (1929)PC 115 = 
31 Bom LR.756 49 C L J. 566- 
(1929) M.W N . 553 = 1171C 507 = 
56 M.LJ. 730 (737). 

- MnunifI — Or,iirf,ri ri&t It — Rulin' fiwr— 

Gr>inl I <* Brakmia far miiiihn «* If. 

A shrotriem grant made in 1750 by the Nawabof Car¬ 
natic to the predeco^ in title of the re.poodent$ «a*a' 
follow*:— 

"To the annal* present and future of the pergonnah of 
T. Be it known :-It ha' been represented to ns that the 
entire village of K. in the pergonnah aforesaid, has been 
established and enjoyed for a length of time by way of 
•shrotriem,’ for the yearly *utn of 110 gory chukrams 


SHROTRIEM—(C<W.) 

1 Giant oi-fCmtJ.) 

, according to the sonnods of former princes, as a sutekoce 
to /„ Zunardar and that these sunnods have been lost 
wherefore it i* written, that the said village.piorided.it 
has been enjoyed according to the ‘mamool sheedamed' 
.hall be restored to the said Zunardar, that, having appro¬ 
priated to his own use the produce of the seasons,'each 
year, he may be adduces in offering up prayers for the 
lading prosperity of the empire, and let him pay regularly 
to the »irkai the established amoentof the ‘shiotiiem.' ‘ 
HtH that, oo the true coo.tructioo of the grant, the full 
right to the quanie* and mineial* in the village did not 
pi*stothe grantee ((«5). 

There is nothing to srigge»t that the original grant con¬ 
tained words fometime* employed in Indian daumetts. 
whoc it is the intention that the main grant of a village 
.hookl create >och an inifiot in land as woold veal the 
mineraK in the gianliv. Nor d«s the language suggest 
that any foithei Unrfit to the grantee was contemplated or 
imevded than soch a» might U derived from the ordinary 
at of tk land for the puipw^ of cultivation (65). (Sir 
U.w;mf( J.ubit). SlTRET VRY OF STATF. FOR INDIA r. 
SkINIV VSVfHARlAR. (1920) 48IA.M- 

44 M 421 (429 30)-(1921) M.W N. 111- 
29M.LT 181-19 A LJ-201- 
3 U P. L R 'P.C.) 43-25 C.WN. 818- 
13L W 592 - 33CL.J.380 = 6010.230- 
40 M LJ-262. 

MeaoiDg of. 

-Kevenuc. (L*J Alba). SSETHAYYA r. SVBRA- 

M VNY.V SOM VV VJULI’. 

(1929)561 A 146 52 M.453 - 29 L.W.804- 
33CWN 578 AIR. 1929PC-115“ 
31 Bom L R 756 - 49 C.L J. 566 - (1929'M W N. 553= 
1171. C. 507 = 56 M L J. 730(737) 

SIGNATURE 

- Sit (I) (f»EFD—EXlCl’TANT — SIGNATURE OF 

»Nt>(2) W|| I—SIGNaTTRL OF 7FSTATOR. 

SIKHS 

- Pnkmt Sjmji-SiH . r HmSu bffc*"t 

rf-Eftrt cf. . 

It ii. contended that, assuming the testator as a Skh 
•o hax t km originally a Hindu w ithin the meaning of tw 
Probate and Administration Act. he had ceased lo k* 
Sikh oi a Hindu by becoming a member of another ro¬ 
ck*' body, the Rrahmo Samaj. The learned judges of w 
Chief Court held that a Sikh or Hindu kcotnmg» 
Brahmodid not necessarily cea-e to belong to the com« 
niry in which he was bora. In thi> conclus.ontheirL^- 
-hip' aerre(236 7). (Sir Artkar /IV/.vr). RANI BHAG- 
W AN KUVR r. lOGFNUR V CHANDRA BOSF. 

(1903) SO I. A. 249 - 31C. 11 (33)=7C o W.N »»- 
84 PR 1903 = 135 P L B 1903 = 13 M U- »* 

-Ilidoo* if. S/r Sikhs— l.vw appligabuto- 

(1903) SO I A. 249 (254)=S1C. Ul» 

The Punjab is the teal kunr of the Sikhs (254)^J 
Arthur IV ,! m \ RvNI HhagwaN KVA* r. JOGW^ 
Chandra Hosr. ,«row 896 c 

(1903)80IA.249= SIC lHSOMCjS-*" 
84P.B 1903 -135P LR 190S=l3M W- ^ 

- LmattficaUttc. j, 

The Hindu law ha> been applied to the 
ha* bem so applied upon the view that Sikte 
under the terra Hindu, and not upon 
of justice, equity and good coc<ience (251). l* -jgg 
WUm\ RAN! BHAGW.AN KUAR »* K olA- 
CHANDRA BOSE. 

• 31 C. 11 (SO 1)=7 0 WN- ^ 

84P.B. 1903=135 P.LR-1908=18 ^ 
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UKHMOrf.) 

— -Orthodox practice*—I jpx; lr.mi-Lilai ,v. 

.11 DnTHnikAV vs tu * .. . . 


Hindu-Orthodox practices. 

(1903) 301 A. 249 (257) 31 C. 11<33>. 

SINGAPORE BANKRUPTCY ORDINANCE 
S. 61 (lMTaudulent piefeience. 

—Application by Assignee *. *t a>h :, Uju . irl ln 
inwlTent as bcrng-Onus oo a"ignee in. t» x|,.» ihjt iU 
use is within the statute. (L,J IVtmmstom n Ott.). 

Swe, Darby & Co., Ltd. official avsh.mi <d 
the Estate of Lee Pang Si ng. 

(1927; 30 Bom L. R 290 1071C. 233 
47 C.L.J. 339-1LT. 10 C 101 - 27 L W 711 
A.LR.1928 PC 77-51 MLJ 337 ( 339). 


SITE 


^■cxhip ol-U^-^ covered I)}—Site cove, 
Uixtinctior. S\- PkOPEK I V-SnE. 


(1870) 13 MIA. 467(177 8). 

SKINNER FAMILY. 

Hlstoiy of. 

(1870) 13 M I A. 277. 

WiU of 

— - OliUm-llMpOl to—llhgililDaK (lliklldl if lake 
•I'M'* I—VVll I-—C HHl»KtX—ICLOtEST 
TAKE UNDER. 

(1870J13 M I A 277. 

—A.'.'» Jff/iiM, I, — f.rt-lnh Uth- 


'"—If IGMIMAIl ( Hil l'l l \ 


t.-i 


OtriuM u /•>—linn 

On an application by the Ax»igne« in lunkn 

transit, by the insolvent on ihv j>i.»md in-t m «v j 
a fraudulent preference «,ihir. ,h. mtsmkf S. 5l(l 
7 lhc Singapocc Bankruptcy Oidir aner. the qur*ii.« to l* 
wleromeu is one of fact, wax thv th.tuin.ini iwisr -tc. 


J. 

It «4' 


-- ..... ... .... m«nr «!■>. 

“8 the debtoc in making the transfer 4 .te*iie |.. p«dc; 
the particular creditor or v» it -4 a different » 


r — vi it *» *■ uuiiiim injutin 

,the solution of the question inrulm jn cn^.i,y ink ike 
*"* of a man’.* mind, and it m«* ve*y .rf* m k th»ra*« 
there h direct evidence .m tin JM nt. iledri*** 
iwnally depend' upon the inference p.nperl) to L- drann 
J* J 1 * circumstances attending Ik trance, j* «>ta 
Wisttd by the evidence. (L'J IIj.i ,*tfwr w ft 
Jime. Darry * Co.. Ltd. :.o»ncia.W'ir neeoi 
the Estate of Lee I-ang sing. 

(1927) 30 Bom L. R. 290-107IC 233« 
47 O U. 339 -1 L T 40 C. 1W - 27 L W. 714 
AIR 1928 P.C. 77-61 MLJ. 337(338). 

S ‘' ai,u ^' r 11 

JJJjfJ* • transfer made 1»> an intHunt i* to be 
”“*1 fraudulent and void as against the ofccial Amigaer 
J'f bjnk ;«P‘<y within the meaning of S. 5l (l)of the 
“JP"' Bankruptcy Ordinance depend* -pus Ik 
,0 . ,he qee'tion whether the trawfer wa> made 
lh ,hc *'an»lei«t a preference «ui 

M other creditors." S. 51 (1) of the Ordinance «* identical 
fcV 1 * P ,0 '»'<»n on the same -abject in the Enjkh 
*"<>«>* principle apidkaUe to tk latter 
•'«»Pplicable to the Orrbnance in Singapore (USE </W 
•fciyfc.) sine. Darby a «u. i.i u r. Oi 
WL A »'GNtt of the Estate o» lee paws sing. 
(1927) 30 Bom. L R. 290 - 107 LC. 233 - 
47 0. L. J. 339 -1L T. 40 C. 101 - 27 L W. 711 - 
A I R. 1928 P.C. 77 ^51 M LJ. 337. 


r,tn >t<r maJi U «y,/ fn+oHi** /.« tnm.ool 


Ihatti^A pr<pe ' in * e,MK,; ,w titan from Ihv Get* »a> 
«*kin7,w ,a " 1 m0li,e at * Ui,, ing the debtor «as that, in 
Shfilr, ['“'(« ‘o hu creditor, he (the debt*) »a> 
hcftH himself bound or compel^ to do. 
tire ,7? A !** k«e appeared to him that the alterna 
Wh J 1 . 1 ** 0,0 *» A proHvuti>« f-n a vrimrnal 
tin ,he <»* *»«»« of fraudulent prefer- 

Siue ,he . (UJ Wni*#** •( 


Slf 1 ! Darby a Co.. Ltd'.T Ofmcial ^Assignee m 


TuVi, Ako: 

ie *tate OF LEE Pang SENG.' 

(1927) 30 Bom. L B. 290 = 107 I.C.233= 
17 839-1 LT. 40C. 104 - 27 L W.711- 
^ AJ-R 1928 P.C. 77=64 M.LJ 337(343) 

S^raari 

** JAWB-SITAMBARAI J.MNS. 


MUi! nltt—Jrtsti. ,y „,s r , «Ki pv/Ziwwir,. 

The CMMimtion and that of Ihe will mu»t ikpend unm 
the law .4 the •Voa.Lit. rf that can br aHWtaincrl. At the 
nmc of the totaloiV ik-.lr. tbne Wax no In Iki of the 
preside in nhfch he »a* norukiktl. and the Dn applicable 
lotk »>«ex*k« of any indivakaj .Wpcnde J on hi' personal 
•taiuv. uhkh again rru.nlj de^.W ,m hi* rrtigion. 

Tk' llx su.ii"i’* of a Hindu would, * a KCflr , a | 
fal t*. L regulared bj ilmou Uw. a»J >4 a Mabom«tan by 
.\]ah.mH»un law. and of an Ea*i Indian Christian by 
Engti*h Li*; but in etny •a'#, for lk purpose of deter¬ 
mining the lM«l yc<A<wa/«. regard u 4 * io I*- haii to the 
nu,!eol life ami halnl'bf tk md.ciduJ, ami to the usages 
i of th- 'la*' « fa-' dy l» which hr kkmgcd. 

If no '(weiftc rule -onto be ascertained lo be applkabk to 
tk xaK. then ik Jndgo admMsirring justice in the pro 
! 'ince were to ait "jeroiding to juMice. equity, and good 
lonxcieoct. Jsnh k the sulHarxe of the Regulation', as 
explained in tk case of .lA/aAim r. which were 

made by the tast India con-pany fw detining the juirsdk- 
linn of tk Ccorts of the North-We^ Provinces of India in 
whieh (he totaior wa* domkikl. and which were in force 
at the lime oI hr* decease (IWI). (L*J ll'oltur,.) 
lUKLOtt OKDL (1870) 13 M I A. 277(307 8)- 
13W.R PC 41-5BLR l-2Suth 324- 
2Sar 540 - 6 M P.C. (N S) 437- 
PuxtJ.(P.C.J.)1870. 

Theft i* nothing to indicate the religious belief or 
profevsKO of tk te*tator or of bk family w what were 
err haUts or cv»y>. lfis origin i* unknown; it is stated, 
and tbete r* proof, that he was ilkgiiiautc. bring probably 
lhr chill of a native wi«un Irj an Lurc*ieaii father ; being 
Begiiimale. k brk«.g-*l to no family, and all that can lie 
colkvted ri that k was probably a vl.Se, of fortune, who 
rne by hi> conrage and mr'itaiy skill l« a certain rank ami 
distinction in the *«nki of the- Ea*t India Company. It is 
impossible, under th»x^ cii.Bm*umes. lo afli/m that any 
particular law is applkabk lo the ccncstrKtion of the testa- 
toe* will or the regnlatkur U his succession. Any questions 
that may ariie respecting them motf. ihertfotc. Ic deter- 
ed by tk principSe' ol natural juxiice(.W). (Lori 

/iVtfkrr.) Barlow Orde 

'1870) 13MIA 277-13W.R P.0.41- 
5B LR. 1-2Snth. 324 - 2Sar 640- 
6 M P.C. (N.8.) 437 - PunJ. (P.C.J.) 1870. 


—From theca** «f Barlow c. Onle (|3 M. I. A. ?77). 
in which the hixoiy of the skinner family is referred to, it 
U plain that English rule* ol interpretjtiorc—in >o far at 
ka*t a* the** are artibcial ruk* of cot.*truction which lave 
arisen m the a>lmini*tratk« of English Courts of equity- 
most not l* allowed lo gosern the interpellation of Thomas 
Skinner’s will. (Jieslioirs affecting the castration of »«h 
a settlement a» the present, or the regulation of a *uue». 
sU under it. must be determined by tbc principles of 
natural «, to uie the faniiur language, according 
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SKINNER FAMILY—(tWi.) 

Will of -UWiJ.) 

to “ju'lkc. equity and s*>od c«m*<ieme“ (114-5). (Itrd \ 
Sir.-.) SKINNER N XVSITAL SINGH. 

11913) 401A 105-35 A 211(224) = 
(1913) M W N 500-13 M LT. 188 = 11A LJ 494 = 
17CLJ 555 17CWN 853-15 Bom. LR 802 = 
191C 267 = 25 MLJ. 111. 

- F.-.'jU .'ii iv/y/J niJir—A jkJ in hrcful ma!e\ 

, hi Hum mu rjiug it hv tl inktriUme ft 
The material »Uu>o <-f S'> »»«. *hkh fell to be coostnr 
nl according t" “ju'ike. equity. and *«*l conscience." 
were in the>* terms 

"(4) That my private *min<la:y-to »tU a* -II 

village. hou^ ami ..thcr popeiiy . . . may at my demise 
dcxtnd t<> my eldest *•«. Thomas Ibown Skinner, and to 
hi' law fid male children auneding to the law of inktit- 

”(5) In the even; *4 my eklrst *m. Tburav Brown 
Skinner, dying mth<sii lawful male vhildrtn. the above- 
mentioned private /tmindaii. etc., 'hall defend to my next 
male heir, and should all my s**' die without lawful male 
(hildirn, the lemindaii, etc., shall ilexeod to my female 
children, or. in tk went of tkir death, to the female, to 
the female children lorn in wedlock of my was in iwcce* 
>ion." 

Held that, on the true construction of the will. 
Thomas Brown Skinner took an estate for his life only as 
contradistinguished from an a!i*o!ate estaie (114-5). (Ltrd 
Shu ;,'.) SKINNER NaUNITAL SINGH. 

(1913) 401A 105 = 35 A 211 (222 «)■ 
(1913) MW N 500 13MLT 488 -11 A LJ 494 = 
17C LJ 555 17C WN 853- 15Bon LR. 802= 
191C 267 = 25 M L J. Ill 

-Manager nmlef—Cnrnmission to. Ste HINDU 

LxW-W|l.l-M.XNAGtK UNDER. 

(1880) 71 A. 196 = 3 A. 91. 

- St/ o/v LIMITATION ACT or 1908—ACTS 134. 

140 ANI> 148. (1929) 561 A. 192-61 A. 367. 

- Su Registration act or IW-OJS. I7-. 

Salk ok immuyexblk property and (2 ) s. 49. 

(1929156I A 363-57MLJ.765 

- Stt SALE—PURCHASE-MONEY. 

(1927) A IB 1927 PC. 51. 

St ,- til so Hindu Law-minoM*) custody or. 
(*) Education of. (<) Guardianship or. 

SLANDER 

- Damages for—Special damage -Claim to—Failure 
to prove—Ordinal)’ damages—Recovery of—Right of. Stt 
Tort-damages for—Special damage. 

(1866) 10 M I A. 563 (574 5)., 
SLAVERY ACT V OF 1843. 

- AffluaUhly—Prtf/rty tf per urn 'At tl lit lime 

of ihtir I folk vert tltl'tl—Atl tr S. 3 tie reef if eenfnei 
It. 

Their U(dship> cannot accede to the general proposition 
that the operation of Act V of 1&43 or of this particular sec 
lion (S. 3 thereof, is to be confined to the property of per¬ 
sons who at the time of their death were slaves. They are 
of opinion that in construing this remedial statute they 
ought to give to it the widest operation which its language 
will permit. They have only to see that the particular case 
is within the mix’hief to lie remedied, and falls within the 
language of the enactment (1434). (Sir Jtmei W. Cd- 
rilt.) S.XY’AD MlR UjMUDIN KHAN f. ZlA-Ul-SlSSA 
Began. (1879) 61.a. 137=3 B 422(4301)= 
6C.L.R. 11 = 4 Sar. 37=3 Suth. 633 

- Nature tf— Remedial dilute if—CouIrmelitu tf. 

Act V of 1843 is a remedial statute, and in construing it. 
the court ought to give to it the widest operatic® which its 


SLAVERY ACT V OF 1843-(C<W.) 
language will permit. It has only to see that the particular 
case is within the mischief to be remedied, and falls within 
the language of the enactment (143 4) (Sir James W. Cel- 
HU .) Sayad Mik Ujmudin Khan j. Zia ul-MSSa 
BEGAM. (1879) 61A 137-3B 422(4301)= 

5 C LB 11 =4 Sar. 37=3 Snth. 6SS. 
- St eft md effeet tf. 

Ss. 2 and 3 of Act V of 1843 point to the conclusion that 
?t was the general intention of the Legislature in pairing 
that Act to relieve all persons then subject thereto from all 
the disabilities arising out of the status of slavery (142). 

The general scope and object of the statute was to re¬ 
mote all the disabilities arising out of status of the slavery. 
The rule of Will whereby the natural heirs of the emanci¬ 
pated were excluded by the heirs of the emancipator of the 
emancipated was not lew such a disability, than the rule of 
law whereby the natural heirs of an unemancipated slare 
were excluded by his mister or his heirs (144). (Sir Jemei 
ir. CtdtiU .) Sayad Mir Ujmudin khan ». Zia-ul- 
NISSA BEGUM. (1879)61 A. 137 = 3 B. 422 (429 431)- 
5 C LB 11 4 Sar. 37 = 3 Suth. 633 

- MaimeJan Lav-Emtuci filet tlau-Sutttm* le 

-Hon tf tlcDt—Hnn tf emamifiler-PrtfotM-MI 
I* ftree Ault lutetintu eftntd-WilU rule-Afflitth- 
lily tf. 

A. one of the two wives of the last recognised Nawab of 
Surat, died in 1857. He had a daughter, B, bom some 
four years befoee the marriage of A with the Nawab. B had 
been married in her father’s lifetime to J, and the red¬ 
den!*, daughters, were the issue of that marriage. T* 
q*4k* fur decision was who was entitled to succeed to A. 
the respondent', or. the plaintiff, a distant relalive of the 
Nawab. 

A was originally a Rajput girl who had been converted 
to Mahomedxnism; she was brought into the Zenana ot 
the Nawab as his purchased slave, and was the mother, 
while Mill a slave, of B to him. She had been emannf*<« 
by him cm the day previous to the celebraticm of the nikaft 
marriage, by which she became his wife. 

Plain'ifi’s case was that, according to the law of "'*£ 
M (though whom the plaintiff claimed) was. 
heir of the Nawab. the emancipator of A. entitled to - 
ceed to S, property, to the disherison of her own natnru 
heirs. 

Held that, by Act V of 1843. which was in {***«‘J* 
time of the death of A. the right, if any. of the 
heirs under the law of Willi was taken away, and «« 
respondents were entitled to succeed to then grandmou** 

Act was in force at the time of the d “ lh of J t j 
and the question who is entitled to succeed to her 
b determinable by the law as it stood when the 
opened. Their Lordships cannot recognise any ' 
interest said to have been acquired previous to th‘ 
of the Act by the unascertained persons who migfi 
death be the then residuary heirs of her husband ,* 
that her husband, by the act of emancipation, acq 
vested right which the statute could n<* except J 
and retrospective words take away. (142-3). U / 

IV . Cdmlt ). Sayad Mir UjmudiNkhan r.w 
NisSa Began. (1879) 61.A. 157-38.422^^ 
6 C. L B. 11=4 Sar. 37=3 SnU ^ 

-s. S-” lilt lie pentm from •** 

mty it derived mi c ilaz* "-Metninf. ^ 

The words “that the person from "b°m'be 
may be derived was a slate’’ in S. 3 of Act V ot ^ 
weU be taken to apply to any perscm who had at 
been a slave. The words are not" was a slave a 
o! hi, « to talk* (144). [Sir /.-» 
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SLAVERY ACT V OF lM3-(cVrt/.) 

Sayad Mir Ujmudin Khan r. zlvvl Xissa Bir.iw. 

(1879) 6 I. A. 137-3 B. 422 (431)r.5 c. L R. 11 
4 Sar. 37-3 Such 633 

-S. 3—" H’fo may kttt m/fmirtJ f: AHr .‘r imlii 

Iwe—Muninf. 

ll was contended that the words “ who may hatr Kquir 
i W ^ mheritaixe * in S. 3 <4 Act V ..f |N4? Jft . i„ 
be construed by the Mahomrdan law. which give. the «,* 
pe'tyto aprtfffabJe clas. „( heir.. tV heirs .4 ik 
hasband. the emancipator. Thi. argument mloce. the 

clwe to a nullity. Their l-orddiip. cm ofo that t* ■.«,(. l r . - — — 

BWt be taken to include any Wm» ,No m|| hare I h "* *l«d»ed 

Jilted a title to property by ,i-h. of ir.kti.aar Hl HE y**" '*-*"* »••*'b Ml-t., 11 4 . 1 U i„ lU 
for some obstacle arising eM d lk Kata ml * . . n HJL 1 
vf"/**“ w ' CdmU) S WAD Mir I’juihn Khan . 

ZlA-UL-NlSSA BlCAM. (1879)61 A 137 

3 B 422(430)-5 C L R. 11 -4 Sar 37 
3 Suth. 633 

800NDEBBANS. 

Iteettnial letlfcnw t—Non imlu-Mi in. A.. In 
*®*" | ALSCTTLIIIENT SoONDhkli»N>. UC. 

(1868)12 MIA 226(230'. 

--—Zemindary bounded by-Temple lands wkhia limit. 

to-Presumption St/ Zt MINDtkY-So»Nl4 k 
™ S ' (1868) 12M I A 226(238 9- 

®°nthal PAROANAS. 


S0 ME T VT A Rrrm G 1 -mv P ® RMAN ENT SETTLE 
WENT REGULATION III OF 1872 (BENGAL). 

r.tfi.tj /»,//,,« SmtiJ f'ar(,tnat—Sttt( 

re ,it l‘4r t ^, 

" ! Wf* •* i« «ten«lin fi 

r! /T SK, 4* <<*.« kU that 2 

'** N,l "" ,:n ' U M** bad no 


i-aiuv 

M-mwetl. lm.ern. la tkif lachhip. not » plain, t| 
tu^ m.pro^ n. that that dedsic* wa. comet. 
rkillim**/). S.lHDlO N'AR.UN DiOn. K IS I'M Kl'MAkJ 
(1922)501. A 58161)*2 P 230« 
A I R (1923) P C 21 32 M L T. 121- 
4Pat L T 217 = 37 C L J 369 -18 L W. 697- 
(1923) M W N 377 ^27C. W N 901- 
25Bom.L R 560*711.C.769 - 44M.L J.476. 


N 

/* 


r~«bat*ally tenure, in. 

^xthai. Parganas. 


S/t GHATWAI.LY TINl'II 


special itlating to. iUrJ 

7,q?;, PR *SAD ••• RaMAKI MOHAN S.NCH 
UM4 > 411 A. 197(205 14)-42 C. 116(136 148)- 
18 C W. N.994 -1L W 619* 
20 C L.J.231-.16M L T . 105 
(1914) M W. N. 565 -16 Bom LR 824- 
251.C 451-27 M L J 459 

8 °NTHAL PAROANAS ACT XXXVII OF 1855 

^~7 S t»~ FJtd—Ljwi 4tJ rtpJHitm aff/> 

J ; 0 ; 1 :* 1 •■‘lerpretatiom of the pros ho to.«. 2 >A the 
r^| p «pnas Act XXXVII „f 1855 naturally .u G -t 
%ionZii 4 “ ,hal ,he 4km e»eni.in c the piri 

^ 10 m *<wdaiKe with the eeneral law. and 

10,ha, ' he ^ ,h * W* 

by a ^ ,ht >' be pronounced up-u. 

SuSS*? |udl ° al 'ributul. The other it that not «t»> 
«W *°! CTn "fbt*. but abo the procetlure to enb-rir 
"main unchanged. No.it n. 0 .t le 
; h,, “ a P ro ’«> and not an c«ep«i«m. and 
of tk- yj: ,akf, ' m connection with the general language 
tt 0 |., P P 0,,ion ' of the cbt-e the former of the^ 

InZ p 111 ^ i* the one that commend, it-elf l« their 
be CcnMrueil a. proeidirg that 
hylJS 7^ « °®cers shall try such win. Uit that n. 
lawi j-. ^^ming them they shall observe the general 
' t ’* C eJT h,WfUOb<ainin 6 ln Bengal..hkh Ut for*. 
WV r-T-WW equally in the Sonthal Pargana. 

MAHA ,,,,AS ' n r - K ' MAN, ‘ 

I8fl wr J 1#l4 >«I. A. 197- 42 C. 116(138)= 
N. 994 a! L . W. 6!9 - 20 C. L- J. 231 = 


U Bom r 1 « M - L T ’ 106'-(1914) M. W N. I 
0031 LB. 824-251. C-451=27M L. J 


565 = 
459. 


“S 5-V.// W ./ h*J Mu4t,J fmrtiym s. ntU 

,*ana. mf mm*ul>J—Smt /«• 
likm-f .a /W, 

.1 fmrtiti. H. t-l AW ,/ 

!•"*' r(Vwf—.T. b-Affft. 

The a««al an-r -mt <4 a Mlkllteil in 1*104 in the 
I (.«Mt cdthe Subordinate Judge at lOiagalput in Bengal (o 
enforce a muigage irawl .4 the sear INVC». By far the g,eater 
(seti-* .4 tU n-eigagtd iKfiniie. .a* situated in the 
cUMricl .41he Sxtfhal Parganav .mil the mortgagors irsidril 
u> that dhUkt. The i^waimlet .4 iIk nHutgaged pro. 
p«l) wa* ..gated within the |nr>| >uii^tklion of the 
Hugal|mr <‘uHt. The bund in aril **' «HMd at 
Bhagolpar and retained a MiptblMi that the mortgage* 
might ewh-ve U m the Ikagalpyr (V.it. Akbungh (k.rtions 
.4 the land. m..i-jge<! had lutn settled, and no(i6calien 
had been kly made that vnh-ettleimnl had lieen coni- 
phted. at dates po*. to the institution c4 the suit, other 
petions were not so Klthd. IV suit ImkI pioridetl foe 
ecuwpMwI inl'ri't and the amount claimed in the suit for 
interest eaceeded tV amount of the principal advanced 
//«/4(I) that the Bhagalpar Ccuil had no juri-dictiun 
to rate it am the suit; (21 that the stipulation in the mort¬ 
gage U«nd that the w.tgagee. might enforce it in the 
Ctmit of Mugotpar cuuld n-<t gi\e it the nere-s.ary jurisdic- 
lion; and (3) that, apart font thequestiem <4 jurisdiction, 
any foot deahng with the .object matter of the suit would 
he Vond l*> gi»t full force and cflnt to the provisions <4 
S. 6 of .be Sonthal Parganas Settlement Regulation, 
1872. i elating to usury, and therefore to refuse to decree 
any compound iotrrest aridng fiom any intermediate ad 
ju'lment c4 ioterr^. >* an airxunl of total inletc-st exceed- 
mg IV principal .4 the original deU or lean, f215-6). 

TV suit came within tV pros idem. <4 S. 5 c4 the 
Sonthal Parganas SetBtmnM Regalation. Ih72. relating to 
tV rxc Vase jerndklMi c A oficets. appointed by the Lcut- 
«unt Goserrw* of Bengal, or liy scithir.mt ofturs. in as 
much a» k related to land which had not l«n xitkxl. or 
the settlement of mbkh had n-A letn tk-.lartd by a notific- 
atiou in tV Calcutta Gantte to have been completed and 

raacMcd ( 210 ). 

TV Khagalpur Court had no jurisdic tic* to entertain the 
^k. wht h. Iwr>«l qoctb®. *a. a suit in regard to land 
in tV Sukhoi Parganas and that leing sotV parties could 
n>4 give it tV meosiry jirkdkikm liy auMM. To do so 
w.»UdV to nullity the nprr-. prohilnti-ur .4 S 5 of the 
Scatlul Parganas Regulation 1872, which wras bincling on 
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SONTHAL PARGANAS FERMANENT SETTLE 
MEN? REGULATION III OF 1872 BENGAL, 


any Court having jattxlktNin in the Somkil Pargawa> in ! 
rXcrci'C of ih.it imiMlKtioo (210). U.,ni Htaltrm). M.AHA- 
PKASaD KAMANIUUHAN 5IKGH. 

(1914) 411 A. 197-42 C. 116 (119 50* - 
18 C W N. 994 -1L W 619 -23C.LJ-231- 
16M.L.T105 (191a; M. W. N. 565- 
10 Bom. L. R 824 251. C 451 - 27 M L J. 159. 

--S. 6 —lot. reel gi,\il.riltM f/iM. ipj.—/(*/.- ai 

J’riii/ fiiym,al tfOiH W lattn mto *(«**/. 

S. tjol Regulation 111 ol 18/2. j« amended l« Regula- 
lii'ii V (.1 PAN*. <*<*•» not authorise any Couit to decree * 
interest a laiger sum ol money ihm wwikl. together with 
prior payments il any. equal the original Kunu ckbl. 

1 Sir jk* hti -.) Sot KKM'kA Mull AN MNHA r. HaKI 
I'xavaii blNH.v (1925;621 A- 418 432,=5 Pat. 135- 
42CLJ.592 21 A L J 33-(1926; MWN.49 
7 Pat. LT. 97 A I. R 1925 P C. 250- 
91I.C 1033 50M L J1. 

• - 11 MintjtJgi land 'iioaled partly in Smthal I’aigaius 
awl unsettled—t*my—h'»vi>t.in> in buul ot nature of— 
Relief again*!—Duty ul court entertaining suit lo iniutre 
mortgage. .V.v Under this kht.l l.AlloN S. 3. 

-Fiwbiun* ol—(living full loree awl effect lo 

—Duty .i' lo. of Court Saving jurisliclMi in Smthal Par- 
tanas. &vSUNT HAL I'AkGvNAS SmLllllM RIGL 
ok m, S. 5. (1926) 62 LA. 419 (429 30) ■ 

5 Pat 135. 

S0NTUAL PARGANAS RURAL POLICE BE 
0ULATI0N IV OF 1910. 

-Scope anil effect of—Ghalwair tenure-IruliemUlity 

of—Government's right to enfoice—Ltleet oo. See Chat- 
W.U.I IlSUKF—INALIENABILITY Ol -(kjVLRNMLM'S 
kiGIU 10 ENFORCE. (1928* 65 M L J. 7 (9.11). 

SONTHAL PARGANAS SETTLEMENT EEQULA 
TION III OF 1908. 

-S. b-Eiat-Mftgifi *t H'H'tf utniit partly 

m ftkitpilftir and fait/} m S.ntial ><r. 

/SM in 1915— Janiiidu* ,>/ Rii-dpar Court t* enter¬ 
tain—S. bet Rig. Ill nt IS72 iii anmJid—EJfeel. 

The effect of S. 5 of Regulation Ill of 1908. which*, 
placed S. 5 ol the Regulation ol 16/2, ha* been to exclude 
lot the future alter that 'ubkitition the prhdiuioa ol the 
civil covnt' to try case* relating to any land* in the Sonthal 
Pargana* only during such peiiod a* that land >houid he 
under settlement, the period being reckoned from the time 
when the land is notified as under settlement to the lime 
when the settlement is completed (429). 

In a 'uit brought in the court ol the Sabedinate Judge 
of Bhagaljwt lo enforce a mortgage. il appeared that the 
mortgage was nude in Bhagalpur. and that some part ol 
the mottgaged property was within the local limits ol the 
jurisdiction of the Sub-Court of Uiugalpcr. «bik tlic red 
was in the Sonthal Pargana?. H<U, that the jurisdiction 
of the Court ol the Sub-Judge of Bhagalpcr to entertain the 
suit which was instituted on 5—2—1915 was not excluded 
by the substituted S. 5 of the Regulation of 1872. 

Held ffilktr, that in entertaining the suit the Sub- 
Judge of Bhagalpur was a court "hating jurisdiction in the 
Sonthal Pargattas ’’ within the meaning of S. 6 of the Re 
gulation III of 1872. as amended in 1895, and mas bound 
to give lull force and effect to the provisions of that section 
(429-50). {Sir JtJut Edge.) SOCKDRA MOHAN* SlNHA 
r. H.\ki PRASAD SlNHA. (1926) 62IA 418= 

5 Pat. 135 - 42 C.L.J. 592 = 24 ALJ. 33= 
(1926) M.W.N. 49 =7 Pat L-T. 97= 
AIR. 1925 P.C. 280 = 91 1.C. 1033= 
50M-W.L 


SOUTH CANARA. 

-Land tenures in. See MADRAS LAND TENURE 

—SOUTH CANARA. 

SOVEREIGN. 

- .Male utvreiga — Public and private property if 

—Ih-Umutm. 

In the cooes* of the argument in this case Lord Tenter, 
den asked. "what is the distinction between the public and 
private property of an absolute sovereign ? You mean by 
pabbe property, generally speaking, the property of the 
state but in the property of an absolute sovereign, who 
may dispose of every thing at any time, and in any way U 
pleases, i» there any distinction ?" and in delivering the 
figment of their Lordships he alto observed, "another 
pant made i' that the property was not proved to have 
wen the public proper.) of the Peidrwa. Upon that point 
I have already intimated my opinion that when you are 
speaking of the property of an absolute sovereign tint is 
no pretence for drawing a distinction, the whole of it be- 


lorgs to him a» sovereign, and he may dispose of it for hit 
puUk 01 private purlin whatever manner he may 
think proper’'. [Ln! TmUrJ on.) ADVOCATE-GENERAL 

of Bombay r. Ameerchund. (1829) 1 Bar. 16 Not* 

-Acquisition of territory for first time-Rights of in- 

habitant* of acquired territory in case of—Rights prior to 
acquisition if and when can avail them. S/t ACT OF 
State—act amounting to an. or not-Soverejgn. 

(1924)51 1.A. 357(360 l) n 48 B 613. 
-Cession of territory. St/ Under CESSION OF 

Territory. 

- StHrti- A*. //;/.«/ i.dm;, tf-Duly U 

The inictot of sovneigns, a* well as their doty, mu 
ever incline the* r» x<uc. a? far a* it is in their po«n. 
the happinev of thore who live under their goveroWw- 
and no uason can be happy whose religious feelings are JJ 
respected (247). {lard Wjuftri.) RAMIONOO MU LUCK 
t. Ram Gopaul Mullick. (1829) 1 KuapP-^J 


SOVEREIGN POWERS. 

-Treaty between. Su Under INTERNATIONAL 

Agreement. 

SPECIAL APPEALS ACT- 


Act 111 of 1843. 

-. UmituMUy »f apfrl-Drtiii# *f **£ 

Jmdgtat to—Finality p:xi b Ad to-Effid el—r n, i 
CmtU anM-Rifkl at-Eitd t*. , lhf 

By Act HI of 1843. the decision of a single Judge ol« 
Suddet Court of Bombay as to the admissibility ol * 
cial appeal was final so far as the Suddtr Conrt w« ccw 
cemed ; but the Act did not extend to take away the nf> 
ol appeal to the Privy Council (455). . 

It H the prerogative of the Crow n to do josW< 
all its subjects, and the Indian Legislature couM “ 
power to limit or affect that prerogative without ^ 
.ico of the Crown, which does not appear to 
given. The finality created by the Act roust be W w* > 
the jurisdiction of the Legislative power which creaw 
and their Lordships are, therefore, of °P l “ M ' , ^ 
order of the single Judge hasbeen pr>H LffU 
subject of appeal to Her Majesty in Counal (4W- i 
Jutiu Tmrmr.) NODEE K.UKHOOSCWj 
JEE r. COOVERBHAEE. 

4 W.R. 91—1 Suth. 268-1 

- Sputa! fid-Sinf* of-Pcddiurtiiti-W 

if toadied to—Att XV1 of 1855 —Effed. c nil) tb* 

Although the amcont at issue was «nder ^ ^ 
appealable value, a special appeal was admit« ^ 
Sadder Drxatny AdtraM from a decree of W 61 
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SPECIAL APPEALS AOT-{CWj 
Act HI of 1843—(CV»r/«/.) 

Court. The sitting Judge upon the appeal, acting under 
lb« Act. No. Ill of 18-13. then in force, amended the certi¬ 
ficate of the poincs at issue in the proceeding, before the 
Mai judge by adding further point,. Upon the peue 
diop coming before the full Court of the Suddtr IX :v« r 
Aisuiut that Court ordered the certificate to U further 
aaeaded. After these proceedings had taken place. Act. 
No. XVI. of 1853. was passed, whereby the Act. .V.. Ill 
of 1843, relating to special appeals, was repealed. lie 
Nection 3 of the Act No. XVI. of 1853. power »4* prcit to 

the Suddir Dwnwr Maxiut to determine appeal. with 
cut reference to the points certified. U<U, that seder rlur 
Act. the whole subject at issue at the Iasi hearing up* 
appeal was open to the SmUtr Courts cc^wkiaiicw. 
[Urd Kinfilfum) SUMBHOOLALL GlRI.HURLAlL r. 
THECOLLtCTOK 01 SUKAT. (1859) 8M-IA 1(41)- 
1 W E. (P.C )65*1 Suth 387-1 Sar 713. 
Act XVI of 1853 

' 8.4. Para. 4 —Aff/uaiif., .» i—.ifful .« * . / 

•f iiftrmttf tpinit*m U rW*e */ 

Mty. 

Their lordships think it of great jnrprfUiwr that llw> 
P J?,? i0n !" ,h ' 4,h l««6'-‘Pl* of the 4th clause -4 rh. Ael 
XVI of 1853 should be carried to its full k„ntinuic rate*' 
and that no appeal should be allowed on uucwnt of eiiflr 
'nice of opinion as to the ralue of ectdm.c (1*3) (Sii 
{r* foully.) SEVVAJI VljAYA KaGHUNAI’H \ . . 
vMINNA Narayana chetii. 

(1864) 10MIA 151 2 Sar. 88 

SPECmo PERFORMANCE 

Agent—Contract by. 

agreement remaining ,« *,/. 
bwamidak-real owner -CONTRACT I ok Stu 
nJS*2 r •'•‘OPERTY HELD BIN AMI. 

COMPROMISE. 

PROPERTY—AUCTION SaU BY GoV 
0F - p VKCHASER AT. 

UEBTOR-Contraci BY. TO TRANS! IK PROPIRTY 
r, J * XT,NCU,S HNtNT OF DEBT. 
n^' ASSlGNMEfiT OI-ACREEMLNT loR. 

n^NUt-ACTIONSO!. 

X*S? ,,U> PR 0«>nOR-CONTRACT BY. «MIU 
UNDER DISABtUTY. 

Sl5S J ? ,KTrAM,LY - 

.Z. Uw - AD omD SON-RlYERSlO.M R INI* 

JUENEE FROM Widow. 

E ~ MARINK lNSl ’R.'NCl COMPANY. 

.OR 

COURtD BY-AGREEMENT TO SHARE. 

^JN-acreementtotake. 

J'non-Cuardun. 


10 lil RE 


Contract. 

R| 0ht ‘ ^ance-acreement for. 

8au. 

| U| T FOR. 

“UOR AND PURCHASER. 

Agent-Contract by. 


«f i T7 < S Cfll,1C, ^ •P®* i»his-Sp«ificpef 
^InaT e'? 01 ' f «-Defendant in-Agent if ooly a 
TlACr tv rJ mCl?AL AND AGENT—AGENT-; ON- 
"l-OWWill. '<AM\ I'llT T 1(1 flltl 9.1 


^^.-OwNNAMt (1907) 17M LJ. 454 '461 2). 
t^^traa for-Pu,chase,* suit f« *cifc 
* “-Authority of agent—Onus o! pr*>! <4. 


SPECIFIC PERFORMANCE (CM) 
Agent-Contract by—(c M.) 

a.v Principal and aciN r—A gen i —contract by— 

M,t '1928 ; 551. A. 360 52 B. 697. 

l-ua«thv.,/cd lcrai—C<m tract with—Specif perfor¬ 
mance of. Without trim—rnihiu.d\ right of. Sti hclNCI- 
PAL t.NI» ACINI -AGI N I-< 'uMR.ACr BY -UN AUI HO 
RIEU.HRM. !1866) 11 M I A 7(24) 

Agreement remaining ,» fm. 

.fiat, ,/_/v/; w ,, lflu 

In a sn< (,< the .peufc prrformame of an agreement 
le^ram; /. *m. a Court «f Kquity ha. a okrHionary 
P"* w to grant or t<. rW.v n-h-f hrtv m ,| t| lr | 4W . | n , uth , 
,he ,,;l ■*>* lht agreement wa. pr-ewteel l-y the fraud 
of the par?) Peking spe.it> petf-mame would lx a good 
defemc to the vrit f’S’lj. (/**/ A’i*cu/.*h.) GREGORY r. 
OCHRiNi. (I860)8M I A 275 = 1 W B 66- 
1 Suth 431-1 Sar 779. 
Benamidar-Beal owner-Contract for sale to. of 
property held benanl 

- -Sppi* peilormar*^ o/.an«lieeo»piy uf properly— 
NuH 1 1 real owner of-Natuir <4-1 imiuirui for. S', 
Umii \ikjn act 01 HO*. Aki. 113. 

(1922' 491. A 335 45 M.641. 
Compromise 

- - « -uoduatu.i l<a. Njn.iti. irerfuimaiKr 

.4 iuMr«t— Kijl.t U. ..I pail) piiliy of bre-'li of term, 
am—ntuig to GJiiit of COW'kJcialMi. Sft • OXIPROMISE— 
l UNSIDUtAIIUN EOR-tMCl'IIDOR EXimORY. 

(1904)31 I A 107-31C.681 

-Tern. of-Spiii* pnlom.arwe of-IWbi!ily of. 

•W C. IV f. OF |WW. 0. 23. M. 3-t'OXIIROMISi:- 

Oo wm cn u w I1927)53M. L J.345. 

Confiscated pruperty-Auctlon sale by Government 
ol-Putchaser at 

——Soil f<4 .p»«i*. j»ifojmarnc 1^— Maintainability. 
.W ACT O! St All - AC I AMOUNTING OR NOT 
XXIOIN1ING 10—• ONIIffA1EI> PROPIRTY. 

<1869)13 W E. 4 (P C.) 

Debtor-Contract by. to transfer property In 
extinguishment of debt 

- .Sfulfil f,if,im*mt "[ht •f-A.llf- 

um .- ty A«* tnm/a tf <•>'*" •» N't 

nfn/jltl<* fUM—FJt't. 

I. who»a'»dr''«ol to the appcILnl. gau him a cUw- 
itxri dated 2 MV23 whkh ran a. folio*s-" I cmfirni tlul 
WV c-wt Tow weaily hall a lakh of rupie,. I shall convey you 
m , neepertr kno-n a, “ Mount iTtav.il - a* apeed by n,e 
to liouidatc the an^rrt a- so*, a. I ltd a little Ixllct. 

Shortly after. A dud. AfU« hi, death hr, «id«w exeewteil 
a itsk'.'d deed m farour of tb- app.!lant IranMAling to 
him i not her pn><*<t) of /• ^ the m of K‘ l.'.OOO. The 
aourila.-! aeCtt<ed the said tramfet a* “ in |»*it sitisfattiwi 
.TTdrUin reHKst.4 whiek th, document .4 28 23 
«a, gitm. ami eitdited the s.kJ -im ol K» 15.000 toward, 

^//.i^h-t. in the ck* that ihe etocun^nt of 2 8 1923 *as 
a extract to pant an o*t -nd o-t trar,.fer. liquidating the 
w# Jar in the sen cof .omplelc ex'mgui'hPKiil of any 
eiDtinr debt, a decree for ,peei*perfo,mame of the Con- 
trait It connyance of the propnty «*W MR lx granted. 

Serboqoent •« '1* eieculicur of the daeument of 28 1923 
th* appellant had »c^e«l a pt<perty valued at K». 15.00 
in part^faUkmoltheoUisaticm of 2-823 and in pit 
oanmr-t of the due to him. and had in fact credited 
ihlt wrt payment accordingly. To pant specific ptrfor- 
ntance wcwld aUerdinglj lx to mt the properly fully in the 


*s* 


thk privy council digest 
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SPECIFIC PERFORMANCE—SPECIFIC PEBFOBMANCE-v'Crwtf.) 
Dcbtoi-Contiact by. to tiansfer property in ex- ( Hindu joint family- iCc*ut.) 
tinguisbmcnt oi debt—(( 
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**■ / 1 

apntll ir.i inrt>puM »f an obligation which had been in 
considerable part ext»gm>hd. Artudu* to «ne argaasert 
laid before Board the appellant would haw l*e n per 
miltel to realise the property ami he world then >«and m 
the pr>-itio!i oi a debtor to she oUc ul the vendor 
more be obtained than was netewry to cover the ttmmM 
lulaiwe. In the opinion of their Unkhip*. hUrngtoihe 
facts of the transaction. >p«.fr performance .4 the obfi£ 
lion cannot I* given or tvoeke I out on auy v.ch pnwiffc. 
(W Sh. IV.) KHOt) Sain Ban Tan Gi'AT Teas. 

(1929i 7R 234 - 31 Bom L R. 873 ^50 C. L J. 99 - 

30 L W 18 1171 C. 489 =(1923) MW.N 619 

33 C W.N 652 AIR 1 1929 - P C. 141- 
57 M L J. 529. 


contract in sen's suit for that purpose—Terms of. See 

Hindu Law-joint family—Father—Contract 
for sale. ETC. (1925) 531 A. 142 (152)= 

48 A. 443. 

-Manage:—Contract for sale of family property by— 

Specific performance of—Suit for. See HINDU LAW- 
JOINT family—M vnacer—Contract for sale of 

FAMILY PROPERTY' BV. 

Hindu Law—Adopted son—Reversioner and 
alienee from widow. 

-Compromise between. on the terms that latter shouU 

mil qne'tion title of former and that former should confirm 
alienations in fa voir of latter and settle other properties ce 
hit «ifc—Que*tinaing of adopted son's title by reversioner 
-Effect of. on his right to specific performance of other 
portions of compromise. See COMPROMISE-CONSIDERA- 
TION FOR—EXECUTED OR EXECUTORY. 

(1904)311. A 107*310 584. 


Decree-Assignment of-Aguement for 

- .'fulfil firiermil*ti*f—Awp»f*'* '"it V*»»»■ 

tavuMitj—lkeree kind 1 " i"tend. 

The suit W J, brought to obtain a decree for specific per Insurance-Marine Insurance Co. 

formame of an agreement by Ik <***Jg- roXfI -_ Polkies in lwms of-Rtfosal to 

dSfro—««*.•»•»»» 

able properties, vrhkh could a ho in certain events I* e»e\« Lease. 

led against the pervm and other pr-perty of the defendant--Umtwt to g.ant-Specifk performance of. Set 

to the suit in which it wa» made. 0»»| to the K*. of |. LI M-CoNlHALT TO GIANT. 

limitation the de ire for *ale !*i ame in. ajublc of eve.ntrcm I-f w lcnn _ Renewal of. at opikm of k««- 

vih.equeiit to thr date of the agreement, ami thnnipm the ,, oVrtl<lB| f (K _Specific performance of- Right to-Pwti'* 
defendant refund to pay the agreed pire .*wl to lake an of demised property—Person owning andpm‘e^"K 

asMgnmrnl of ih» tin mv ; heme the «r.t for irv per |Q | } at cxpi() . !c ,n.—Kight of. to claim renewal»'» 
formame. mhK cniiir propertv demised or the part remaining i» 

//,w.ieve..|iigtfv«'siil behw. thal.js ||. plairtitf* ***+*. Set LEASE-LEASI FOR TERM-RIM- 
weir unable hr pcrfoini iheii part of the agwement. tbey | WA| or _ CovtNAN1 for-SPECIHC PERFORMANCE 

Of. (1928) 551.A. 423 - 61 Mad. 865 

-Lett — Dhpowesakn wrongful by l*w 0 !- 

kvmnly in ca«e of-lV^iun-InjuiKticn-Sprcific (*• 
jormance—Suits for—Lease not an executory ccntfitt. S<< 

lease — Lessee — Dispossession wrongful 

LF5SOK—kF VIEIIY IN ( ASF. OF. _ c . 

(1865) 10M.I.A.3S6(S»6>. 

Litigation-Property subject of, or to be 
recovered by -Agreement to share 

-Specific performance of. See LITIGATION-P«»- 

PEKTY SUBJECT OF. OK TO BE RECOVERED BY. 

Loan-Agreement to take. 

-Specific performance of. See LOAN-AGRElMlST 

TO TAKE. 

Minor-Ouardian. 

--Contract by. See HINDU LaW-MINOK-W** 

MAX —CONTRACT BY. 

Mortgage-Contract to grant. 

-Specific performance of. See MORTGAGE-CON¬ 
TRACT TO GRANT-SPECIFIC PERFORMANCE OF. 

Part of contract 

- Speeitt perftrmnu ef. ot /4 eemfen^ ’* 

rtal"<-Gr**t tf—Juriditlim — Sfeeifie ReM *' 
Si. 17. H —Umiti impend by. _ 

When the whole contract is enforced in ocse«J 
another, as to the greater part by the remedy of speaBcp 
formance. and as to a small residue by compensation r 
not necessarily making a new- contract to 
among the remedies, which the court can grant, one 
the major and another for the minor part of the 
For this jurisdiction S. 14 of the Specific Relief Ad • 


Were not oil it Id to a decree for the *j»ifie prrf. 
the agre«m<nt. 

After the* expiry <4 the tinrealkrsrl In law U* ewwtin- 
Ihc decree lot '•rle. the decree, av a decree .apaUe c4 being 
ur.uted.i'dd m4 by im«ii nf the lur ot limitation 1* 
assigned t» lie d- femlant. It ha«' liccom* * dead them, 
wheieao the rhs-iee. what* ver might l«c it*'-Le. which he 
had agrifl punhoae-md wbkb the racvwtois had ogrerl 
lu a«ign l»> him. w.r« * linin'«<pa’4e «4 exnwlioa. ISn 
J.diH KJ;e.) iMINDkt X.V1 H HaSI' r. I’LYER l»F.\l 
DOI 1916 1 431 A. 103 43 C-990 

24C. L.J.67 = 20C. W N 866 - 20 M. L T. 25- 
(1916)1 M W N. 403-3 L W 553- 
18 Bora. L.R. 509-14 A L- J 527-34 I C 69 

31M L J 248 

Detinue-Actions of 

-Distinction. See ACriONS-DniNt e-SPECIFIC 

I'ERFORMANTE. (1876)41- A. 76(79 801- 

1 M 235(246). 

Disqualified proprietoi-Contract by. while 
under disability 

-Ratifkation of, after order for releu«e of estate from 

management—Specifir performance of contrxt in case of. 

Se, Chota Nagpur Encumbered Estates act of 
1876—disqualified proprietor—contract, etc. 
(1889) 16 L A. 221 (2312)-17 C 223 (2321 

Hindu joint family. 

-Father—Contract for sale of family property by— 

Specific performance of—Decree foe—Execution of sale 
deed by Court pursuant to. and possession given to purcha- 
str w'-o paid off mortgage <*1 property—Setting asdc of 
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SPECIPIC PERFORMANCE-{tV*tf.) 

Part of contractors.) 

fically provides and S. 17 forbids any otnbioa Iryond it 
( 93 ). [!#d Summr.) Graham e. Krishna Chandra 
DEV. (1924) 521.A. 90 - 52 0.335-^6 LR. P C. 38 - 
21 L.W. 390 =(1925; M.W.N. 138 3 P.L R 93 - 
27 Bom L. R. 740 - 23 A.L J. 709 = 
29 C.W.N. 919 - A I R. 1925 P C. 45- 
86 I C. 232 48 M L J. 172. 
Reconveyance-Agreement for. 

-Specific performance of—Vendor'* *uit fo. -Ub.lt 

on his part to deliver passion of property to pan ba*er- 

FJect. Stt Sale—Reconveyance ot —Agm fjifnt 
for—Specific performance of. 

(1924)20 LW 884 891X 

Right to. 

- S« Specif ic performance - suit fur-i»l 

CRLE IK. 

Sale. 

■Contract for—Specific per fur mam e ,J 
*k for. St{ SALE—SPECIFIC PERH'RMANO UM"N 
71 ACT FOR—SUIT FOR—PURCHASER. 

■ -Ci*tract (or—Specific petformain »f-Yemha’* 

nil for. Set Sale—Specific perform ami metis 
TRACT FOR-Suir FOK-Vl.NlWR. 

Reconveyance—Agreement for—Spink j«ri r 
of—Vendor'* wit for—Ifcfault on hi* pjrt 1 - <Wliwr 
po^es'ionto purchaser—Effect. Stv I'M** mLL-Rf 
CONVEYANCE. (1924) 20 L.W 884 (89U 

Vendor and Purchaser. 

-‘.Spetifv. performance of cetfMct f"i -ak. X. mlf 

-Specific performance of coniract fo*. 

Suit lor. 

(Cannot found under tl.i* head will l* 1-unUmfa 
the head. SALE-SPECIFIC PERFORMANCE OF I ON IR AO 
•OR—SUIT FOR.) 

ALLEGATIONS ANU PROOF MCESSARA IV 

Basis or. 

Damages for breach of cum ract in. 
d»creein-Discretion of court. 

Decree in-plaintiff's right to. 

Decree proper in-plantiff debarring him 

SELF at HEARING FROM ASKING FOR SPF.CIHt 

keuef. 

Laches in instituting. 

Limitation. 

Nature or. 

•OIMS FOR DETERMINATION IN. 

PROOF OF TERMS OF AGREEMENT ALLEGEI'. 

Allegation and proof necessary is. 

— s " Sale-specific performance of con 
Jact for-Suit for - purchaser - Sun ba - 
ALLIGATION and proof in. 

Basis of. 

ritry diUinnuked frtm ,it>*uJ «W 


1 JJ* fPfwion 'specific performance.'. 
'Bat name. prewppo*o an ex< 


, pre-M.ppcr.oi an executory a* 

iZ veemeni. something retnaiamg to k 

12 “ «he execution of a deed or a conreyam e. » 

Z* P V ,he pamm in the position relate >" <*>« 
ZT.h which by the prehrninarf«reem«tit iky 

J*Uplaced(U 2 ). (&?/*« J' T,Nn * A 

v ^Sp-PeverDeyeDebi. t t7j 

(1918) 43 LA-108-43 C. 990-24 CU 67- 
20 0.W. N. 866- 20 M L T. 25« 


SPECIFIC PE BFOB MANCE —( Ccmd.) 

Suit foi-a\wtJ.) 

Basis of-<cw/) 

... (Wl M.W.N. 403*3L W. 653- 

18BOO LB.509 14ALJ.527-34 I.C. 69 = 

31ML.J. 248. 

I)amai;f-s IIIR BREAC H of contact in. 

- .lm.-mJtt.nf fjjiml „< f, mad, fa¬ 
ll 4a/ a*.*W. fe. 

S punkas *wed f.« tbe *pecific perfantance of a con- 
irxlf-r lhc*Jeof imm-vral* p...perty with claim* for 
•Lm;ge*a.l.titi-«a'.«al!«n.ati»rall in term* of S. |9 of 
lhe.Vpr.ifc KHxf Art. Ihiring the pmdiTHy uf ibewil, 
Ibe Pl-.nt.ff amended hi* plaint. hi* oh*« in d«n g » evi- 
ikntly hir.g in corner) the sirt into f«r damage* for 
Ue*h ol tbc (attract umfhnur. But the amended 
H** retained the paragraph in the original plaint, nhirh 
alkgr’l that the plaintiff "h a* be ha* Iwvn throogho.it 
lead) ami tilling to perform hi* *a«| contrad." and it alw 
retained the claim lor specifi. perform mice. 

H.U that tbe amendment. when properly con*tnitd. dill 
me ujwrat' to.unert the *uil into .nr (•« the recover) ,4 
iLnuge* t>< Ucach <4 the ««*ittait nmffiiil/r. (L’td 
fit* XM'I'HIR II XhM.tr. FI.uRa SASSOON. 

1928 551A 360 52 B 597 32CWN 953 
30Rom LR 1242 28 LW. 267 
ILT.40B 125-1111C. 413 26ALJ. 1220 
1928) M W N 893- 48C LJ 451- 
A.I R. 1928 PC 208 55ML J 523. 

- Arn.mJm.mt w fJjimf .. j. /,. m.it, mil mi,- for— 

JmiiJhli.ml'mlf*.-. ml ktiimr—Oaittlimi—PiiHiif/, 1 

gittiMKftumvH—Sfniii, Rriuf Au.S. 29. 

N tbe Specific Relief Ait. which maEc*tliedi- 
M**al *4 a *011 for *pe ifit prtlumaiKc <4 a umlracl a 
lut l" a light »o *»• f« r M<npeu.aii<m for l*eaih. implic* 
that, prior to web di** i**al. tbe right i*i»4 bariol. A 
* til l«4 *pe\.fii peihemame of j u«i tract with claim* for 
damages -Abtwcal • f altonatiie all in Vim* uf S. |9of 
tbr Act may. thevrfae. m a |uupei ca>e. h. allonechoU- 
amti.dcd at it* beating into one for damage* umflmlo. 
Ike p«ti to albac *»ch an amemlmenl is. kneicr. one to 
k nw*t lairfullr ami p-«kni*ly exerti-id in all the (irrum- 
*iamr* of each inditidnal fvm and with due regard to its 
etfee. .p* the l«th *-< «he plaintifl and the cVfen. 
dant. IrwWiI «o **ri-«i* m many ia*r* 1 * tk exer.ise of lhi» 
power that it «»wld Ir a *i«r piecauiwin f«r a Judge Wore 
allying any *n*h at cmlment in a. <«t«*t.dca*e to rerjuire 
the plaint to be attnall) re-mo.’Atlol in a hem apprifiiate 
to an xtimi srrlint compm«ati-m Urn Incxb c 4 contract 
ami nothing eke. (Lmd ARMSNfR If. 

UXUAFlORA SANSOOV 11928 ) 66 IA. 360 '- 

52B 597 - 32C.WN- 953 30 Bom LB. 1242- 
28 LW 257 I. LI 40 B 125-111 IC 413- 
26 A LJ 1220 <19281M W N 893 48 C L J. 451 - 
A IB 1928 PC 208 ‘55 ML J. 623. 


__ j,J tf-r.-xxi .'f-r/timlif dtktn.J tl h,mnm{ 

)rm tihmf f» ift.ii dnif.—F.Rltl~-Df.r, l frsfrr in 

i jj C ,ptin a* to the ca*e provided frn in tbe eaplaiution 
fro S. |9 <4 the Spr*ific Relief Art)- a* to whkh there is 
ial(.<WcdancxpeewKvergti*e fiom l ad Cairns’Act of 
|M£ a* expanded m fcngluul-S. |9«4 tbc Spee ilk Rebef 
»,l rtnUdie* tk saner principle a* I *ed Cairn*' Ait and 
■Vx* tr< am me than i'id the English Statute tnabk ibe 
.uait in a imit petfamamc *wit to award "comp-n ation 
fur it.Uexh" where at tk bearing the plaintiff has de- 
Uaned him-etf H* own *tion from asking for a sp*^ 
deree. 
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SPECITIC PEBFORMANCE-(C*rf/) 
Sait for-(C#*tf.) 


SPECIFIC PERFORMANCE—^/ 

Suit for At'oitJ.) , 

|)> \J w;i.i | • >K BREACH UK CONTRACT IK— (C—/J-) \ DECREE IN—PLAINTIFF’S RIGHT T O-iCeuld.) 

InaDunW* nil for specific petf.*mance with an SALE-RECONVEYANCE-AGREEMENT FOR-SPECIHC 
fa tef «JUd j« » i« b Performance of. (1924) 20 L. W. 884 (891). 

conditioned in S. IV of the Specific Relief A t. the pUinti H. -Laches in instituting suit. SPECIFIC PERFOR- 

nine month* or nunc before the lfi-K mole a wT.cr tumaHy maNCE-SUIT FOK-LaCHES IN INSTITUTING. 

notifying the defendant to the efiecl that he hid d»Ucd to - Written statement dueling no defence. 

abandon hbibim f<* "peci&c perforatum. and that he In a mil for specific performance, if, on the written slate- 
tt.Kihl, inMc.r.l, at the trial claim damage* against ihc | „xtii l*ing filed, the plaintiff finds that it does not disclose 
defendant for her breach of coaitkt. < any valid defence, he may mow for a decree of specific 

//i/d, ihat there wav after that letter no p«*ti left m the petfuinunce. and he will be entitled to such a dtent at 
Trial Judge without an apt ami >ui»knt amendment *4 the j«« and a> a matter of course. (Lerd Macntgktm) 
plaint, to award the plaintiff at the heating any rehef at all. IkramULL Hgo r. WlLKIE. (1907) 11 C. W. N. 946- 
ami that he had no power to award damage*. M 4 A L J 740 = 2 M L. T. 448 - 6 C. L. J- 682- 
Bhnofortf.) AKHlSHlK If. Mama r. Flok t S.vSSooN. 17 M. L. J. 451 (462). 

(1928) 551. A 360 - 62 B 597 32 C. W. N 953- |, lCRtl ,, R0PIK , N _i* u , ST1Ff DEBARRING HIMSELF 
30 BOO L R 1242 - 28 L W 207 - AT HEARING FROM ASKING FOR SPECIFIC RELlEf. 

I L T> 40 wV 893 2 ifcWlS - ,S " SFlC,F,C PhRFORMANCE-SLITFOR-DAMA- 

A. L R 1928 P C. 208 M U. 523 |« « R M. 

Decree in-Discretion ok Court. Laches in instituting. 

BjrgllH rth rvMI, ht Hot >. - Efilt of. 

It ha* leeti 'Hoogly urged on Iwhalf of the defendant It certainly U rather startling to be told that nine j«n 
that, a* a decree for specific performance is dkretiocuiy. after a extract has been made, which could hire l*« 
their Lordship*, having regard to the onerous character of *ati* 6 ed within twelve months of its execution, a party to 
the bargain, should not allirm the deu*ioo of the thief theomlract i* at liberty to take proceedings for sp«w 
Court decreeing the suit. In the absence of any evidence of ■ performance. The rights of equity which prevail in British 
fraud or misrepresentation *m the part of the plaintiff Borina are rights which are given to people who ate vigilant 
which induced tlw defendant to enter into th. contract, and not to those who sleep and, unless there can be dearly 
their h>id*hip* we no reason to accede to the argument.' e*taUi*hed reason which threw upon the defendant 
The lutgain r* onerous hut there is nothing to *ho» that it the entire blame for the delay that had occurred or unless 
i* un. -m* tunable (IW-V) {.Mr. Ameer Ah.) DAVIS ». indeed it can be shown that the teal right of action had only 
Maun. SHWK Go. accrued a short time before the proceedings were instituted. 

(1911) 38 I A. 155 38 C. 805 (823; - sad a lap*e of lime would be fatal to any action for mdK 
15 C. W. N. 934-13 Bom L R 701- performance of a .uotract (219). {Lerd BncMer.) Mi 
(1911; 2 M W. N 79 ^ 14 C L J 250- . Shw t Mya r. MaUNC Mo HMaUNG. , m0 . 

4 Bur. L. T. 229 - 8A.L.J.1193-10M.L T 455* ' (1921) 48 I. A. 214 -48 C. 832(838)“ 

11IC. 801-21 M. L J. 1127. (1921)M. W. N. 396 - 30 M.L*jJ" 

Decree in-Pluntikf’s right to. | 24 Bom L ^ /r 1922V c. 249. 

■ — Breath Ify him of one el to mu j tentract—Ikfen- /*/,%* t(—Maintainability. 

Jant noeftmg knett el agreement m fart—Efeet. j n a tFie a pp f i)«M ( w mafic petformanct o( * 

A suit which appellant had in*titulrd against kobert contract for the sale of land as varied by subsequent agree 
Watson 4; t o. wa* compromi*ed on ceilaio lam* which lhe ma in defence of the respondents in tbecourts 
related lo the subject matter of the *uit and also on cumli- before the Privy Council was that the W " 

. . " - ' Did no. cmipriscd in the prWuloIc . . 

native plea that the appellant 
performance by his delay. 

There was no suggestion that the position F 

• • -r • r;-—.- .. cha*« had been so prejudiced by the appellants deuy 

Mill sulHcqucntly instituted I 9 the successor* in interest of ^mg speri 6 c performance that it would be iwquitaf* 
Uobcrt \\ at*on k to. against the appellant for specifi. per- cfocce j : . ], ^ appfar ed that all the delay, such as« * 
formame of the agreement to lease referred to above. 1 o*|d not be ascribed to theUches of the 
appellant contended that the plaintiffs were not entitled to that the purchaser was professing willingnets to “OP* 
specific performance because Robert Watson & Co. had '— a— i—m.w«r«ii of the suit. 


lion of hi* (tauling a lease of land not omipcised in the 
same in favour of the said company. A petition of com¬ 
promise based upon the agreement was filed hy the appel 
lant, judgment wa* given in term* of the cocnpromi*e. and 
a dCsiee was drawn up in pursuance of iht judgment. In a 


eioie tne nivy Cornell was ina»— 
Before the Privy Council they raised aa 
hat the appellant had lost his right to ^ 


violated a term ol the compromise. Held that, if the term 
affected the contract, it must affect it in Me and it was 
impossible for the appellant, having accepted and received 
the advantage of the compromise far as it related to the 
lands in the prior suit, after* aids to resist its effect upon 
the other portion of the lands to which it related. \LerJ 
Bnftmaitir.) HKMAKTA KUMARI l)EU MlDNAPUR 
ZEMINDARI Company. (1919) 46 I. A. 240(249) = 

47 C. 485(499)=27M. L. T. 42-17 A. L J. 1117 = . VlWM Ac 

(1920) M. W. N. 66-24 C. W. N. 177 - 531. C. 534* „ . , Na 1 1l . R J 0F< , . ltv . 

3 I C. L. J. 298= 11 L. W 301-S7 M. L J. 525. 

Default on plaintiff's part not going to root of con- PERFORMANCE-SUIT KOR—NATURE OF. ,/,gil 

liact and capable of being compensated fcr-Efld. So I (1918) 45 L A. 162 (167)=46 C- W 


only a few days before the commeiKement of the suit. 

HtU, under the circumstances, that the *l‘ erWll £JJ ce 
was curious, and that there was in any event no su» 
in h. {Sir George Umdft.) RUSTOMJIARDISHIR■ “*" 
r. DH ARIYAWAN. (1930) 32 Bom. L J "J 3 

34 C. W.N 681=51C. L J. 627 - 31 PdbJ. LB-"J, 
123 L C. 712=A. L B 1930 P.C. 165 = 69 ML'- 

LIMITATION. 

LIMITATION ACT OF 1908. ART. 113- 
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8PE0IFIC PERFORMANCE—(£'«*/.) 

Suit foMCMtf.) 

POINTS FOK DETERMINATION IN. 

-In a suit for specific performance ii i» of inj. 

portance lo distinguish between negotiation and coolrxt. 
and lo ascertain what the contract k when anJ bj when „ 
was made, and who the parties are whoaic Inial by it 
[M Hmugktoi) IKRAMULL Hl'Qf*. WlLKIF. 

'1907) 11C. W. N. 946 - 4 A L J. 710 - 
2 M L. T. 418- 6 C. L J. 682=17 M. L J. 151 ^460). 
Proof of Terms of agreement alleged. 

■- Out m plaintiff at h. 

In a soil for tbe specific performance of an agreement, it 
“ upon the plaintiff, in order to maintain any 

npt to relief in equity, to prove that agreement (230). 
\' lu Ckantill it Tnrtur.) EAST INDIA COMPANY r. 
nothumbadoo Veerasawmy Moodeli.v. 

(1851) 5 M I. A 217. 
Quantum— Paiusium takfu un/tr f.-uiraft—Pct 
takn altar uly-Cai't tf-DiUimh-n. 

Wilh regard to the necessity of proving the term* .da 
‘ootrict specific performance of which i* wigfct. there i* a 
™ ,lcn ^ween ca** where pos*e.M«m has l*en taken 
wtder the contract, and there is an un eitaintj alicmt its 
and those where the po«e«ion wa. originally taken 
W’tndy. In the former case, the court will *. to a great 
W«lin order to do justice between tVp.rtie-. In the 
“tier case the court will not extend its e.|uital4e juri<di«ii-« 
"«he purpose of dealing with what is a mere fee» 

J* the parties (232). {VutCkmHhr Turner.) 
*.5 „ WA Company v. Nithumihiai Veera 
lfOODEt.LV. (1851) 5 M I. A 217. 

SPECIFIC RELIEF ACT (I OF 1877). 

■"^M.-all Cases reuiinc to Spotfic per- 
W,u - BE FOUND COLLFOED UNDER sriCl- 

r,c ^mpormance.) 

Chapter II. 

cf-fian,,( - Sttlima in Ckafttr - 
s”'"! 1 '"* •f-Enrliik /jm at tk, hmf aflkir <m,t 
*<*rRtf<„nu tr—Ptrmiinhlity. 
cjjy” 1 of Part II of the Specific kelief Act W a co.fi 
SJ" w ‘! 1 ! mo<fi6catioos deemed to be taled for hy 
o»dit(ons and procedure of the then existing rulr> 
‘•Jpfxniceof the English law in relation to thed-trinr 
VJ'hc performance. It will aid the interprdatMi of 

Ike p2L?‘ Wion * in ,hc ch »P«« to«•»' 
t u TT" *!* m " •Mch the Specific Relief Act h b«d 
tu. ] U a "d in its fullness at the date of codifica- 
ScerikT?"', 9l ' h * KnglUh system at the date o I the 
H W.u? „ Att - (EW B/aiftiuryk.) APPF5HIK 

m^; Pu) *'a Sassoon. 

U828 ) MLA. 360 = 52B 697 - 32C. W H 953- 
Tr. ■ 30 Bom L R. 1212- 28 L W 257- 

40 B ; 126-111 I C. 113 26 A. L- J. 1220 - 
(1928) M. W. N. 893- 48 C. L J. 451 = 

A. 1 B 1928 P. C. 208 65 M L J. 623. 

6ae*"~I n *erpretalion of-Englisb U« atthe 
8 ^Cific 1""“l-IWewtice to-Permi«ihwtj. 
TK* 0 , *«■'» ACT. CH. II (SS. 12. ETC.) — COW PICA* 

I''■ * (1928) 56 I. A 360 = 52 B. 597. 

8* 14 to 17. 
t,faui *'* "*“* 

k Uto hT ^-Rftmt tn—Pf'mnn kihty. 
tire 'V. 7 ,nc ^** v * of the Specific Relief Act are both 
ne P ,,ve lo their form. Taken together they 
llS56?f ta# C*. *lthin the terms of which relief 
^'r lo qoeaio, most be brought, if it »to be 
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SPECIFIC BELIEF ACT (I OF 1877H<W./.) 

Ss. 14 to n-{CmtJ.) 

grante.! at aO. Akhua-b a^istance may le derireJ from a 
o«*teXm of cases upro this luanch of English jurispru- 
zj? c ‘ *»S«S P0 4« hr '«' ,i ' , o» i*ml ultimjvly prctaiJ 
{/<vJ S«mu;r.) Wil t HU GRAHAM t. KRISHNA 
• HAM.RA Dry. (1924; 521 A. 90 52 C. 335, 
A I B 1925P C. 15- CL R P C 38 • 
21 L W 390 f 1925: M W N. 138'3 P. L B 93 = 
27 Bom L. R 710 23 A L J 709-29 C.W.N. 919- 
861. C. 232 48 M. L. J. 172. 
S. 23(3.) 

-Ma'ruge ^ttkn«i-|L«fi,u,y , M a , 0 . 
B-nefit ,oofc Ire ,| * yllleacn, on-Kight to enforce- 
r-.rA/.- r. .4//»«i-r-Rulf in-happiRaUSty of-Uemfit 
iharge- 1 upon immovealdc propert,. .W CONTRACT - 
STtEXGERTu. (1910)371A 152-32 A. 410. 

S 31. 

-M'Utgjge derd—Rectification, .ty MORTGAGE— 

DD D OF—Rif IIF IfATION OF. 

P.ilikatumnf 4,J .« -t.mnf „f *Ut-/J mi-takt 
—Suit frf—Pmlnr/ it ft*: 

lo a V4it for a dnla/atem ilut a purity l.uid gi»e n in a 
prH4v*«hal b n. le-^ght alioit by a 11 Male and fur a 
.► lie due ting the irvlifi- -ti ai of the p urity Ii.ihI. k /,t 
that, on faihrr lo pr.se th mistake Jlrgftl. the claim for 
rrnfi . 1.0 f.dri U+JMkin.) JULIES MtRRET f. 
Ml». KIIU.HI Mi IR a/I AND SONS. 

(1929) 31 C.W N. 425 51 C L J 252 - 32 LW. 43 • 
1221C. 11 AIR 1930PC 86 58M L J.275. 

■- Jt/J — f ranJul uf inutlim in, afttr 

tmuti'n «W kflt rttntr*i,m-l'niulintiNHil J.fjr 
turf in Jrathng+f J/ti —fts, hkfJUta a 1 i/’aiJi. 

In a vail for the mtifi atton «t a registered deed of com- 
promise it appeared that a ilau<e therrin a. lo the appoint. 
■*« i-f the defendant as Lmhan'ar was fraudulently, and 
wRIwwl the ln.mfo’ge of the plrintiffs. inserted by (he 
defendant in the deed >4 compromi^ after it had Iwn exe¬ 
cuted and Wore it nas registered. 

Thrre wa» al*o an ■Pininrlneul departure in the drafting 
of the .feed from the term* of compromise which had been 
agreed up* bylbc plaintiff and the defemlanl. 

TV High I 'outi miifirsl the deed as regards l.ith the 
mistakes. 

U.U ihat IV lltgli t <ort acted rightly in so doing (13R 
9.) (Sir J’kn PJf ) N'RY IJU'N IflRA lUVI v. 
Kt'NWAR DtGRIMl SINGH. (1917)7 L W. 133- 
21C w. N 137 42 I. C. 236 fl9l7) M W N. 636. 

S. 38. 

-Reewn of contract—Tompfn*aiion orr-firant of 

—Dhciete-t a* lo—lYity CoimilV interference on appeal 

with. Sff Hindu Leit-minor-Mortcagb rv-Can- 

C-11 \Tt»N OF—MONEY ADVANCED UNDER MORT- 
ciCC (1903) 301 A. 1141125) 30C 539(619). 

8 39. 

——Award—Uc laiatin <4 invalklity of—Suit for — 
Maiutaioalslity. Sff Under this ACT. S. 42 -TaSFS 
Under—Award. (1925 ) 621. A. 265 (277). 

-Dwd-Cancefation or declaration of invalidity of— 

Posses*km of land covered by—Suit in vib-tance for—Text. 

Sff Under S.420F THIS ACT-CdSB UNDER-DEFD 
—Cancellation.etc (1902)291 A 203 ( 2103 '- 

26 A. 1(16 6). 

-Grant for Bfe-Permanent lease by grantee under— 

InrafiditT of-Grantor’s suit for cMaration of- Nfcesijty. 

Sff IJMITATION ACT OF 1908. ART. 9|. 

(1899) 26 I. A. 216 (223 4)= 27 C. 166 (165 6). 
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SPECIFIC RELIEF ACT (I OF 
S. 41. 

- Minor — Mortgage 1 «y — Caocdbtioo of—Mooey 

vlv.in>cl under mortgage—Restoration of—IHvrttkn as 
t..—Privy Council's interference cm appeal with. S >< HINDU 
law—Minor—Mortgage rv-< ascf.i.lation or. 

(1903) 301. A. 114 (125)-30 C 5394549) 
S 42 

LAW PRIOR 10. 

ORIGIN AND PURPOSE. UK. 

Words—Property—any right y*> i«». 
declaratory DECREE. 

DECLARATORY SUIT—ABUSE OF. 

DECLARATORYSUIT-DECREE IN-FORM PROPER OF. 
CASES UNDER (OR DECLARATORY SUIY-MUNTAlN 
ABILITY.) 

DECLar atorv Sun-M aintain’ vbiijiy of-Objic- 
tion to—Right ok. 
declaratory suit-necessity. 

DECLARATORY SUIT-POSSESSION LAWFUL OBTAIN 
ed by Plaintiff pending-legal Represent- 
ahykok Defendant dying fin / tnt < lit .-—decree 

FOR POSSESSION TO. 

IJRCHRATORY SUIT-RIGHT III FGED—FAll.UkF. TO 
PROYK. 

S. 42-Law prior to 

Su Under thi> *ctio«—DECLARATORY DEfREL- 
GR.YNI OF—I.UV REGULATING. 

(1883) 101 A. 150 (155)-10 C. 324 (332.) 
S 42-Origin and purpose of. 

. S. 42 of the Specifi- Relief Act was 

iniroduce the provisions of S. 50 of the t hancery 
Act of 1852 (15 « 16 Viet., c. *W«) as interpreted by juficial 
(kiMon. Hefore tlw Act of 1852 it wa» not the prmtice of 
(lie kOjrt in ordinary suits to make a dell i»ati«o of right 
exiept as introductory to relief which it proeterlcil to ad¬ 
minister. {Urj Mutugktt *.) Fischer r. Secretary 
of State for India in council. 

(1898; 26 L A. 16(27 8)- 22 M . 270(282)• 
3C W. N. 161 -7 Sar. 459. 
S. 42 - Words-Property-Any right as to. 

-Preemption right if a. See PRE EMPTION -RIGHT 

• ii-Dkci MUTTON or—StOT for barf. 

(1920) 471. A 255(260 1) 48 0.110(114 5). 
S 42—Declaratory decree. 

admitted rights—Incorporation is decree of. 
APPEAL. 

appeal against—Impertinent istervfnor. 

EFFECT OK. 

GRAM OF-CONSlvUENriAL RELIEF-PRAYER FOR 

—Necessity. 

Grant of—Consequential relief—right to— 
Existence of-Necessity. 

Grant of-Discretion as to. 

Grant of -Law regulating. 

Grant of—legislation in India in regard to. 
Grant of-Mofusil Courts in India. 

Grant of-Objection to-Timf: for taking- 
APPEAL. 

Grant of—Terms precise of section-regard 
for. 

ADMITTED RIGHTS—INCORPORATION IN DECREE OF. 

-Necessity. St.- DECREE-ADMITTED RIGHTS. 

(1916) 431. A. 243 (248-9)=44 C. 87 (96). 
APPEAL 

—-Grant in. though case one in which court below 

might in its discretion have refused relief—Grounds—Decree 


SPECITIC BELIEF ACT (I OF \VU)-(Cnld.) 

8 42-Dedaratory deer ttAContd.) 

APPEAL—(C#«/^.) 

bdow oo merits but erroneous. Stt SPECIFIC RELIEF 
act. S. 42-Declaratory decree-Grant of-Dis- 

CRE1ION AS TO-DEC1SION REFUSING RELIEF ON 
MERITS AND NOT IN EXERCISE OF. 

■- •Ktfnul in, tm 'r.'uai el txftttu tt iwtricttj &! 

Jitfuti—Pre/nety. 

The presumptive reversioners of a deceased Hindu *td 
fw a declaration that a deed of gift executed by his widows 
in favour of his daughter did not affect their reversicniry 
initio*., and that part of the properties conveyed by the 
, deed, which the widows claimed to be their own, were really 
, part am! panel of ihe estate of the deceased. The widows 
and the daughter contended that the deed of gift vested the 
wale at once in the daughter absolutely, and that the pro 
prrties purchased by the widows were their own and were 
out part of their husband's estate. 

lire fii't curt, after taking the whole evidence adduced 
by both pinif* and thoroughly investigating the law and 
the fa.t. of the case, held with the plaintiff' and decreed 
the mil. The High Court reversed the decree below and 
di-rai**d the >uit. mainly on the ground that the ust 
involved intricate questions of law. that, as the plaintiff' 
might 1X4 survive the widows and the estate might never 
vest in them, the swit ought not to be allowed to l« pw- 
trailed and a great additional expen* to the allowed to 
incurred, and that the decision might be povlporfd till 
then wa^ome one hefore the court entitled to immediate 
relief. . 

Hdi. reversing the High Court, that objections 
on the difficulties of the dispute were of much more wergM 
m a preliminary stage than in a coort of appeal, and that, as 
the defendant' had not in the first instance objected to 
declaratory relief and taken the opinion of the first ««« 

upon that point, but had disputed the whole a* of the 

plaintiff', and as all the issues of fact and of law had tow 
decided by the first Court in the plaintiff’* favoar.it was to 
hie for the appellate court to reverse the decree below 00 
ground of discretion and in order to save further iUfjg* 
and cipro* 057). (Sir Arthur HM*# ) ISRI DOT 

KOF.R P. MUSSUMAT HANSBUTH KOF.RAIN. 

f 1883) 101. A. 1M= IOC. 324 (» 

13C.LB 418=4S»r.4W 

APPEAL AGAINST—IMPERTINENT INTERVEN0R. 
-Right of. Stt DECLARATION-PERSON IN ** 

session (1916) 431. A. 179=38 A. 440. 

Effect of. 

—Drtlsrlim ,( n t hli-Crt*li»n./ rigkU. 

A declaratory decree does not create or affect 
rights; it merely declares what they are. 

'"■) rmm>l S"** " i A UO*. 

Grant of-Consequential reurf-PRA ver 
for-Necessity. . . 

-Hindu Law-Widow-Alienation ‘?- Ded J^£ 

inraldity of-Presumptire reversioner’s suit *«“** { Rl . 
.Yer HINDU UW-REVERSIONIR-PRiSUHPnjJ 

versioner-Widow-auenationby-declarai‘ 

OF INYAUDITY OF-SUIT FOR. 

-Madras Lard Revenue Assessment Act!'l','- 

Ss. 5 and 6-Separate registration and 
CoUector's order for-Govemment’s order cancel • ST^ 
I claration of invalidity—Suit for-Prayer tn. Stt r *£ 
ACIS-LAND REVENUE ASSESSMENT ACT I OF 10 1 

(1898) 261. A-16 (28-9)=22 M- 270(2*“ v 


THE PRIVY COUNCIL DIGEST 


8PECIPI0 RELIEF ACT (I OF 1877H<W.) SPECIFIC REL1I 

S. 42-Daclaratory S 42-Dcclaiato 

Grant of-Consequenhal relief-prayer ckimuf-cu 

FOR-NlCESSm-(C*tf.) ExiMFMTC 

-Will—Gift over—IkcU utionof right under—Infim loouhcquntiul n-iW 

tin iiu! —Suit foi—Prayer for po'**v*ion in .V. 11 INK: ..*ut ... « mun . 
Law—Will-Gift oyer—declakahon «» kh.hi. /i«.< ir. r,/ ; 

ETC. *1914) 38 B 3991415). sikt.aTi.vtr. 

Grant of-Consequfntial relief- kudu 23 \ 

to—Existence of—Nicessii v. --A’*/,—A,.//, 

--B«h under the 15 4 16 Viet.. C. * & 50. and ,5 /l‘''' ' 

S. 15of C. P. C.of 1859. a deviant..,, cW ,*oo* hr 

■*■*»BhMflWWM be mkki to<IWe<)err.tial leM Bv *r JJ \ ‘ ; ' 


SPECIFIC RELIEF ACT (I OF 1877)-(£W.) 

S 42-Dedatatoiy dcciee-dW/.) 

(iKAM Ul-( ONMtM FMIAL PFLIEf-klCHnO- 
Eximfmt w -m Cissm-(r.*/y.) 

lot.o^retul trike < apatite .4 being had in the *ame 
«%jit «r ia .ntain uo in ximr other mutt (IN?). (Si, 
Jjm.i If. Ciitut.) K.AIMAMA NATCHlAk DOKA- 
MM.A Tevfk. (1875) 21. A 169 = 15 B. L. £ 83 ^ 

23 W R. 314 -3 Sar 456 3 Suth. 106. 
■AWr —fit ifli*. 

S. l5of C. I*. ('. ut 1x5V doe« nor Confer any right to 
declaratory rcicl in any gi\ra .**. bat merely ena< i» that 


Fdenliii plaintiff Kculd be entitled to o«.**t)«er.iial ieM »>'«"***'* « '*&?*{"*la 

beaiked for it (161). (Si, Bamo >kff be 

ARAIN MllTERfr. Sreemutiy Ki>hfn SOVMNFRV ™* 1 mlCo.li.lonuke Undine(telara,k».of 
DaSSEE. (1873) Sup. I A. 149-11 B L B 171= '&'*** *'»«-* «-****ul i*f l »l 

19 W R 133 3 Sar. 203 2 Suth 774. ***** * cl " a,flr ? 

-A declaratory decree ought not to I* m*k -*V. P^Jr * the Mam**, a, a general 

S. 15 of C. P. C. of 1859 mg there i.. tight t.. *ome ?*-. , * < ? m .**S* 7, kc ( »**""<" '“V ■" 
nwoatntial relief uhirh if >«Lrd fo, l~„ « -»»Kh .be p4a r.t.rt could tf he <hr»c *ck ...me oon*e- 


WM^ential relief which, if asked for. might ha.c !**n TjrT" TT""*’ 

5 «he court, o, unle»> in certain OM ., fahttM r T “ ~ 

«»«»; KM.--- ' 'awTuuuil'Ne.MKM). 


MOSSIMAT DaKHO. 11878)51 A 87- 

1 A.688f705)-2C L R. 193- 
3 Sar. 807 3 Suth 529 
"7T™r lordthipt may further «Wr that thi. b-rng 


11883) 101A 150- 10C 324 (332)- 
13 C L R 418=1 Sar. 459. 

- Sml Ilv/I-A‘i;k /.■ rcli, l /«. 

It mm I* aoMtntd that there nw*t I* ia*o in nhiih a 


pound that no potsibk relief Im be given f?4. (SI ** TST?.'. 


Mtrip.Ctilu,.) N’awar Mai.ka Jam an namiba • 
w - COMMISSIONER OF U’CKHOW. 

<1879)6I.A 63-3 Sar 244 3 Suth 581 
Bald 194-R. 4 J*No. 55. 

-—Hiintif M inlil/fj It „!„/ 


. lually *.rk tuc »«»M'|Lin:ul relief in the paitkular Milt i 
«th<rai*c llw lith th. C. I'. C. of 1X59 would 

*««U hare w< «fnatiun .it all. What their IxartKhip* 
uidei'iand t«. L-«t I cm Abided in India on lhi» ankle of 
the t <*le. -nd m the«uurt of (fu»«f) upon li-t analogosr 


FIm-hZ: , S*": prwbi- at tu UU *«a. u «r. I. Hat the lour. mu>t ire 

Sfr mSZ l, Tl , rLZZSZ'Z CSni.RaB |, iTrr#i mo 

h """ tr ... be e< M-nmhnr tl7l). (Xt> jbi HtH'.CMIt.) 

A ufnia its r it if I Nr. t t \t I KIMN :. KMA|»R AlMwt. GUMMS. 
IMrS ^ ^ ^ S *1873; Sup I A. 165-3Sar 229 11 B L R 203 

2Jf“ m ' nor «" “»A>.de two deed*, by or* of 19 W B 171 - 2 6uth 785. 

—/Mi«u»-kya«^-.\ikt-.Mi of.i^ 10 ^ 
•hkhT ,h< P i,uki ,om ‘ in<1 'T ,heoA ^ mur U-—lJnluatiM. of ikk frte frun—Suit lor—Main- 
10 ,,kf lKf ,,lid fh ' M ' nl ° 7 \* t„ M t ,!,.r—« or.HO-.Dtul rel^l-Zemindar net entitled 10 

SJf* f f* *** ,h »<- nolnith.tan.ling ehedw.K. the s *, |K|lt0 *„ AM* TFNANT-I tSI.IXiRP-TEN. 
®®®A't ftfued to give the child, and that, therefore, the ’ (1874 , 2 1. A 83. 

M not been complie.1 nith. The mmo, ‘ ,. or-lRffRITION AS TO 

The cause of au^f. r th* - 1 d *,'S. 42 of lie Sport. Relief Act. a rlaim lo a 

r^ !£$;£« «*«■ ^ViS3\£JST£: 

- 

h a ' logivf .ould no, render .he -“JJJVScS. « the t .our.d tin. therewao 

•it If ^ VOwl and en,i,le ,he p ,ain,lfl 10 ® iU,U ‘ n i ' , v,,, foe the vane Idief In a nrarw remainder. 

• f. °o the hin(Ji (be ittis iie „f pft ami «• .femisske the *vit «> that ground, the 


fSgSSSi Wmaiatainabk, bream*J^c«H eme-nmed H bit enooe«rly dkided the u.h 
SJSflft* ,0 *b‘<b «be pfaintiff .-ain't 'he pfam<ifl on the merit*. And it* decree on the 

’be deeds I* dr la-ed rod (161). ^ ', SUd U Ae appdlair Court. 

“vm Ktiu^"c^ S,K *AKAIS MI1TEK r.. KEF. I^d-hip* termed thedeeters Irkm on the merit. 

® ,f S ON DORY DaSSFF. _ ,r» n «*r tern remainderman the rherw he 


InMfad of de*»i**mg the »rrit «i that pound, the 


entitled |r* Court ««<*»*- 


inSfJjjJ** 4 ) Sr F.F. NaKAIN MllTEK NKLF- ,mned the .knees Wrm «i the merit. 

^^SOHDORY DASSFF J^^fthe C-*e fnn.ee r.main.Wrman the dn* he 

( 1W3) Bop. L A. 1 49 = “ B - riSh 7L (Si,K'krtP.C4tor.) AKANT BAHADUR 
Ari(( 19 W.R. 133 = 3 Sar. 203 = 2 Suth 774. ~“;- r Vt KUI4lN KACH. NrTFf KOFJt. 

0. *r onr cfV <■*/'• |8 . g • / »,s21 9 I A.41 8 0 7691788)-11 C. L R 149- 

"{‘ttuwnmioc. of S. 15 of c. P. C. of 4 s»r 316 - R 6 J.'a Nos. 67 and 68. 

* <^ee cannot be made unles» there »* a right 
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SPE :IFIC RELIEF ACT I OF 1877WfW.) 
S 42 Declaratory decree-' CmtJ.) 

<:► \xt of—Imscritios .ts io-(CV«r4.) 


SPECIFIC BELIEF ACT (I OF 1877HC«tf.) 
S. 42-Declaratory decne-(CW.) 

Grant of-Discrehon as to -(Centd) 


_Hirdu I aw—Adopt**— iVwKof gifl awl x«f<- ' I«»«" »«■ «« itxxvvusj, iuc s.vum OUV-. «*s«* 

latine to-Dedantwi of nuttf and u m M* U* natter was one of discretion vested in them by la*. 
of-Widuw* suit a«i»t Mural fc -Vino.-dope- (S" Arthur Wihm.) Thakuranm Jaipal Kunwar r. 
ill not party. to, ||ini>iU\ v-.\nonios-I>Etr* Hhaiva Indar Bahadur Singh. (1904) 31 1. A. 67= 
KH.V1IS.; t«>— CUT and vivei'Tascf — I)ffds or 21 A- 238(243)=8 c. w. N. 465-6Bom. LB.495= 
(1873 Sup I A 149(1623). 70.C. 239 -8Sar.625-14M.L.J. 149. 

- Hindu hr ,.* -.ll fliru hy mdtorin/nu- *nJ av// - Miner—Ccm6imiu af/ftiug, auJ df/r/z wr M 


ami accept- interfere with the decision of the Courts below, because 
cancellation the natter was one of discretion vested in them by law. 
lino. adopt- (Sir Arthur ll’i/um.) THaKURANI JAIPAL RUNWAR t. 


26 A- 238 (2431=8 C- W. N. 465=6 Bom. L. B. 495= 
7 0. C. 239 - 8 Sar. 625-14 M. L. J. 149. 


- //min -.Il ftin/ It m.‘tk.~r-m/tv a Wav// - Minrr— Cemfrmiu af/rting, and ittru wr It/A 

It h.< kiiiLvlhuig fi* f:rly aJ.'ftJ uu—IK’/Urtu * 1 ihtt/tf—lh/laraltM e( iirmlidity of, hr T.vrir/ .'/ Itarr 


iMllJ.ly ,‘l-n„ i; ht.r ,n h:.'t uni hr. .• ground that ,W./ 0. 32. F. 7. C. P. C. 

uJtft/J im mi git wntJ ait/r hitfhiuiifi)d/nih. The ^jipellants when minors had l«n defendants in a 

F died about 1837. leaving a ***. S. and a with-w tie pae-emptien *«it in which the respondent (their guardian 
M respondent. S died 'ulocqiwnt t>. June |*M, having. J,- ja/U) was plaintiff, and a seccmd pre emption wit as to 
as alleged ty the apprll mt. the will.* i.f .V. made a pr -vi (he same property had been instituted in their name by the 
sion fo« life f... the maintoum «• <4 the N rr*p>«d(*l. respondent, he and others being defendants. No guardian 
On 14—12—lit*.', tlie l*t topmltni rmu'olach- u- j/ ///,-* wa> appointed. Under a compromise agreement, 
went whereby 'he m iu.l that 'hr had xh<ptcd the 2nd , *hkh the -anclion of the Court had not been oUaintd. 
respondent and l- |urjihnl to bin all ha rotate. museaUe a de tee was made in the first suit in favour of the respoo- 
and immvraltle. Ur appellant «hn*llj iftawatds msf , dent and the appellants’ suit was dismissed. Tbe appellants 
luted (he suit -sat of which the appeal arc^ to have it brought the present suit for a declaration that the com- 
deviated that that adoption ami alienation were invalid, promi-e and decree was not binding upon them. 

The Court Mow (the Judicial C.-nmi"iona. th-wgh: that I HtU that a declaration as prayed should be made, that 
llie case was n«H mve in whrh. in therxerci'enf a sound the vrit was not one brought under S. 42 of the Sp.R. 


j itlicial discretion, it .uaght ,o grant a declaratory decree m Act. and that the grant of the declaiation was therefore not 
that a de.laratory decree ought to have brew granted by the (fractionary. (Sir Jehu Ed ft) PRATAB SlNGH e. 
Court of first instance, and it therefore texcr*ed the dcci'ion RHAMIH SOM. 

of that Court and refu-cd a decLaratoiy decree. (1913) 401. A. 182-35 A. 487 (498 91- 

NtU that the Judicial Commission* exetci-ed a very 15 Bom L B 1001-211. C. 288-11 A- L. J.J01- 
sound judgment in what he did. 17 C W. N. 1165»(1913) M. W. N. 786- 

All lh.it i«' rgge'ial in support ,.f a do laratoey decree 14 M L. T 299 -18 C. L. J. 384 - 25 M- L t W 
is this: tint at sane line or other after the death of the .. 

present plaintiff, the pa-si who according to the plaintiff's - Oh,a! indtr/d rftniding affrtfrial/ frt/(/Ji»l>- 

i 'mtention is not m adopted s«i may by wwne means.either DrhrMnm taught tilth. . . 

by an ad of the Gmrrnment nr .eherwbe. oiuain posses- When the real object of a wit brought by » demi 
'i<! M .in MbaMdMO. The Oil ph frt tlwreforeof ha»iog againM a great number of his ryots to set aside, not -7 
a de laratorv de tee is to prevent him leing put into po***- act hit a mere allegation of the defendants that tjq 
sion. Their lordships cannot assume that the Government, a <«ain tenure appeared to be to obtain a general 
if pet it h .tied to put the |)avn chiming to be an adopted t«n against a great number of persons holding ojot 
•on into potion would ,|o so unless they < a « that he had rights that they had n<* bromultur tenure.of whKf 1 . 

a light to that possession. The nOmrs of Government tkur the Zemindar might avail himself in ' « 

world in m.lir.ty course, if tl-nr war any doulu* a* I., the taken in the Revenue Court in suits for the enhance 
title, refer (lie pa.tivs t« tfc Civil Court. If the person rent. 4c/4tbat. even if no rule of law had barred tne ^ 
claiming to have Itwiachiptevl brings an action toenfoue the ca-e was not one in which, in the proper 
his title, the rpie^ion will I* investigated whether he was jmlkul di'cretioo, a declaration of title shoukl M 
validly adopted or not. [Sir fhnut Prat/tk) KaNI made (85). . 

I’lkllli Pa|. Kl NWAR r. RaM GUIIAV KtlNWAR. The Zemindar may institute any action be may • 

(1890) 17 I A 107 = 17 C 938- •" «be K««« Court fo. the purpose of d 

5 Sar. 569 - B & J.'s No 118. rent -gainst all o. any of these his tenants; but' (q 
—Hindu law—Kerefsioaer prtMptive—Decbratioa ^jij^be tried .pern to 
of right „f. to, SnTI.FMFNT COURT-llFftSlON OF. * S ^^ RaIAH NIlSoW 

(1920) 39 M L J 115 (125 6) ^ RtUrt A CMur > „ ,A 

. . ..... ,',7. r , 1 > Singh p. Rally Churn BAmcHARjEt 

-Ifittdu Ijw-w„|ow-WIII hy-InraWity against (187 ,v21 A.83 = 14B.L B.382-23W-B.lM 
reversinnary interest of—Drclaratios of—Grant of. to/ 3 Sar 447^-3 SatL 

Hindu Law—rf.yfrsioner— Presumptive reyer- ‘ 4 ,»„/■>/- 

sioner—Widow—Will by. - hnm r/tegmudh y h*a,aatmUt*<*™ 

(1904) 31L A 67 = 26 A. 238 (242 3) F/hu! it/ur/it/ditcr/iim in fetenr ^ 

- Cturft ditt r/thu—P. C.V. nt/rfrr/m, *,th. ! ! * to 

Their Urdships are always slow to reverse the decisions ^ J' S£(V ^ 

of Courts below made in the deliberate exercise ofadis- 

- retion entrusted to them by law. fw , nha * d « hr *' or ? 'Junior 


Singh p. Rally Churn Battacharjee. „ 

(UM)tl.A.n-14B LWJK-BW- 


ewiwwyMmi tMMuaoi <H«N tf. £r 3 Sir 447*-3 sot* 1 -" 

Hindu I.aw-rf.yfrsioser- Presumptive reyer- ‘ 4 ,»„/■>/- 

SIONIR-WIDOW—WILL BY. -Anw W/bW hy h*a, mittrs Ut«*? 

(1904) 311A 67 = 26 A. 238 (242 3) F/fnu! U/urdt/dit/r/iim in fcvtnr tf-C"**' ^ 

- hdun Crurf t diurrlhn—P. C.', tnt/rfnmi >,th. In a ^ to P>"‘ 

Their lAwdships are always slow ,o reverse the devisions ^ *Sj S£c| 

of Court* bdow made in the deliberate exercise ofarfis- ^ ^^ 

«.etion entrusted to them by law. sho * n tthsu * 1 Sr »ch 

In a case in which the Courts below had granted a declara- ^ ,he {MflSr *** 

K-ntoa contingent reversioner that a will by a Hindu Rntn ^M.SaT HaNSB^ 

widinv purporting to transfer to a s,,anger the e^ate of ISRI DUT K0ER ^ HVSSTtO I A- 

her hu'lund was invalid for that purpose, ther I^dships. Ko » A ®- » ^tfl-* Stf- 

« <.gh of ..pinion that if they hadl^n riDing as a Cc£ 10 C S24 C * L B 4l8 " 4 “ ^ 

]>l first instance they would have felt no little hesitation - Pnniifd/t guiding /x/r/iu iel li " 

Wore making the decree that had been m»de. refused to ury in India. 
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SPECIFIC RELIEF ACT (I OF 1877HO*/.) 
S 42—Declaratory decree— 

Grant of-discretion as to-(0/4.) 


SPECIFIC RELIEF ACT (I OF lOTHOrt.) 

S 42-Dedaratory decree (fW/) 

Gravt of—Legislation in India in regard to 
I t b bou matter of absolute tight to obtain a da but" j -(C«*J.) 

ifertt. It is discretionary with the Couit to grant it nr ' (* r Jimn II’. Unit.) K IT HA IIA NaTCHIaR k Dora- 
not, and in every case the court mu* mwi'e a *—nd MNG.t Tfyfr. (1875) 2 I. A 1C9-15B LB.83* 
Mpnwt a* to whether it is reasonable or ma umler all the 1 23 W R 3H - 3 Sar. 456 = 3 Suth. 106 

£r“"* “f “ •Ft*** *** '*■ CMW Of-Mown. Courts is Inu. 

Tt«e is so much more danger in India than here oflora- _„ , ,, . . „ „ „ " 

«■>* and vexatious litigation, that the Court, in India might . f* 1 '• * 7 '" J, ‘" CP f-« l8 ' 9 - 

to be most careful that mere dtdnl • not to .-1 * ,kjI +M " ,0 ■** * ■«* tala- 

jnted into a new and *u.<e of ‘ Tt 

062). (Sir Barnn PtatMk). SRIE N.AR.AIN MlTTFR p. the t . ( .' 4 l*»w.. p>*d. ami had m« l*en 


SREMiriTV KlSHFN SOONIMRY DaSSRE. 

(1873) Sop. I- A 149 -11B L R 171* 
10W.R 133 * 3 Sar. 203 - 2 Suth 774 


taken a*a\ thnrk X.. a*tUity which e*J a Wishes the 
1fiirt .4 tbo*e pnfaitian* was cited; and their Lordship* 
.run rive that if the UgbLtute had intended to continue to 

_ c . '•** CaMi '** S«w»*l P"«w 4 making declarators (if 

in fj Tfifcj£** & I "*T ™ «h a power), it would not have int.o- 

“ 10 WaUish-Mamtamabtlity of-ltecnt*. dwced rhi* cUe-e (S. |5) into the C. P. C. of |85«> which. 

Enhancement of tent—Suit prior for—Ih.ir.t.*jJ of. if a limited conMnwlion i» to lw put upon it. deailj implies 
,ha * P li,n " ff ,,id 7xmmdvj title. Stt ,hat *,d*rw* r-uh in trees, of the power thereby confer- 
UHDWRDAND TENANT-RlNT-SNIlASCIMrNTOr «d would he obp«K«aUr. Nor does any Court in India 
“KICRTOF. (1873) Sap I. A. 165(171) the p»*f <4 the Code *eem to have considered that it 

' Keverue Officers—Proceedings oi—l'/ln arts l«a*l the pnw«t of rralin- declaratory lies rets independently 
wtore of—Declaration of—Suit for. Srr BfSGAl. ACTS of that cl*<< (179 Ml) (Sir /imt W. Ctiiitt.) K.ATHA- 
“ALLUVION AND DlLY'lON ACT 01 1847—S*. 6.M l N ATCHI AR r-. |WR AMNG A TEVF.lt. 

(1889)171. A. 40(46 7)-17 C. 590 f 604 598) (1875)21 A 169 16 BL R.83- 


23 W R 314- 
3 Sar 456*3 Sutb. 106 

Gram m —* >* jrmoN io-tine ior i aking- 
APPEAl- 

— Ok/t>htm Itt ini hmt ht—NiitaiHdtlilf, 
OtyrCtim to tie grant «4 declaratory relief resting on 
the <!iffituhies of the dispute are of much more weight in a 
prrlimuuiy Mage than in a Coail «4 Appeal. The defend- 
ant ought In ..liwct to declaratory irlicf in the Court of first 


“““■Statute-Provisos of—Order passed in si 4atK* 

22 n,n v "“ “alow of-Dechration of. Stt B» NGaI 
AvTV—Al.LUVION AND DlLUVION APT OS IW7—V.6.9. 

(1889) 17 I. A. 40 (46 7)* 17 C 590(604. 698;. 

^"“Statute—Structures ordered to I* demolbhed under 
“'flnipeiuation in respect of-Kight to-lkclaratirm of. 

*»cawuita Municipal act ok IWO-s. mi. 

*'}? 431 * f 43(247 - 8 '- 44 f *'* 6? 

Ik. Of «vT V ' **”-**•' 55" m |M What, hMenr. he on..(. to do so. kt disputes 

Willi.,2-2 ,tm °* C ,<mimklU / a | the«bc4r caseofthe plaintiff and an impnitiM issued 
Si"£*15 l«~Ccncurr.nt suit liy nearer .etnainder ^ ^ ;. Illlt ol U ,. J(e tlrfi , W | 0 - the 
AUmSoS? ,lU LA"—WILL-ESTATE FOR Mri- fra ('nart ■ ■laintif's favour, it cme> my late f.« the 

NATION WILDER or. Ce«i of Appal to ,ev«^ the action «4 the Cut. I Lhoron 

(1882) 91. A. 41 (67) -8 C. 769 '787 8). (fce p0HP€ , (/ HivrHi<m and in order to *a»e further Migr. 

Grant of-Law Regulating. 1 '»** ** ”P rtl ' r ( ,5 ‘) ( Ar Iski Din 

, arrt " Kofr r. MUEStWVT HAKSWTTI KOERAIN. 

ff-f. AC.4MS8-J. lS-£frr/. (1883) 101 A 150 10 C 324 (333) 

dwl. r ' P - f ^ 1859 “X «*!<• «> "E K ' to - - - 

anT si, ' n , ' u, nK, * ,, ,Mrt ? ,hjt 

' hall be liable to objection on the ground that a 

E53 r 2f“ ,a, °nr dKrar is sought, and that it duE I* 
rU, lhe C,vi| C,XJ,, ' «° ma ke lending .fc-lautinn. of 
Zr ul pan, i n * “**«r'tni*i »«W 055)- (Sit 

JumS™') Hn Koer r. Musiwirr Hans 

,u rnK0ntAiN. (1883) 10 I. A. 160 ■ 

10 0.324 (332)- 13 C. L. R 418=4 Sar 459 

fi. Atl-l^, pntr , c . 

mirtl- ,f * Qliliri K Miif for the grant of declaratory 
man,?'.* |?'he passing of the Specific Relief Act was that 

luT 7 S ; 15 of c. P. c. of 1859 (|55). (Sit Aftkmr 
gjjro- Isri Dut KOER ». MUSSUMUT HANSRimi 
“WHAIN. ( lg83) 10 J A 150 , 10 c 324 (3321- 
13C.L.B. 418*4 s*r. 469 

^*^°»“LlGlSUTION IN INDIA IN REGARD TO. 

1 So V M** 'he passing of the C.P.C. of ]W. 

»8 Aq yfV 1 * 16 Viet. e. 86 had been extended tolmha 

^i 854, ,he m ,<ction of * hlch bpCt °^ y 

iSto t** ^9®^ enactment. Thencame Ae 

41 J: ln whkh the I/gbDtore though' fit 

"• ’■7 wadi in the new Code (1867). 

*5* 



13 C. L R 418-4 Sar. 469. 

Grant or-Tr-tvs preorw section-Klgard 

FOR 

■ — Xttmrtr. 

Tie < *urtS p.wet to make a dilatation withool more is 
derived f--n S. 4? .4 the Sp«.6c Relief Art. ami regard 
m u q. therefore, be had to it* preeb. term* (97). (.«' /«£ 

er-rc /,.W) SHDOfARSAN SlNCH e- KAMNANDAN 

18 BCD L B 397 23 C L J 621 e. 
(1916; M w N 419 20 M LT.P3L w 644^ 

J1 M b J. II. 

S 42-Dedarator7 wlt-Abnse of. 

- Cmrtiiwtjfp"'* . „ , . , 

There b so much more danger .n Indu than here of 
harassing and seiatio,. fixation that the Courts in India 
ought to be »oJ careful that mere declaratory Milts be not 
.unvested into a new and mi-hiet.-s Maine of litigation 
(97). (Sir Uwrtmrt JtmUmi.) SHFOPARSAN SlNCHr. 
Rams andan Singh. ' W16)'431L A91 - 

43 C 694 (704 5)-20C. W N. 738-23 C. L J. 621- 
14 A L J 466=18 Boa L B 397 20M.LT. 1- 
(1916) 1 M W. H. 419 * 3 L- W. 644 * 33 I C. 914- 

31 « U J. 77. 
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SPECIFIC RELIEF ACT (I OF 1877MCW ) 

S. 42 Declaratory suit-Decree in-Form proper of 

-|Wc»0i) title-Fersm only with -Sul fur d&Lra I 

I mi -4 (ilk -mi injmti-n ag-ww irt'pa^ I* Sft . 
Under tlii> »iion-< vs»5 UNDEK-TKJSPASSEK. 

(1893) 201. A 99 (106 7; =20 C- 834 (812 3). j 
S. 42 -Cases under (or Declaratory Suit-Maintaina¬ 
bility). 

(.V. II.- Under the* head .tie collected in alphalxtical order ’ 
all 1 .in' in which declaratory * lit' have l*en held to be 01 
lint to be nuinuinalde.) 

A'V.lRL-lNVAl.lDm «»F-DECLARATION 01. 

-s. 39. ami r.ot S. 42. of the Specif Relief Act. ap 

plies to and Covet' a Miit for a declaration that an award is 
null and void. E'en if the '«»t viete covered by S. 42. the ( 
effected that *eClion would ma I* to render the suit-n 
m.,i n tiin.iUe. {Ud .Ukmum) KIkKWOOD alui M* 

TURINr.MAUNOSK. 11925) 521. A 265i277)= 

6 L B. P C 160 A I B 1925 P C 216*- 
891 C. 773. 

- /njnnelien redninin* offoute flirty turn s mtk- , 

JMMNg am-mnl r.ahud ih e.uenUon *! auard -Suit oho 
/,» -Obieet/en to maintainability of—Kigbt ot—Content 
order—Affeol from—Cement to adjndieatim on menu by 
affellal, Coart—FJeet. 

The respondents were parties to a contract which pcovid 
«l that any depute arising out <4. or in any way r dating to. 
the same.or toit*coo'truciioii «w fulfilment.should be re¬ 
ferred 10 ar’nitration “ in *cordance with the Kales and By 
laws emlor*«l «m the contract." and that vwch Rales and 
Uy laws should form pail of the contract. They cmwwnce.1 
an action again'! tlx appellant*, the other party to the con¬ 
tract. in 'vl.ich they alleged (among saber things) that the 
appointment l>y the -pliant* of one .V to act a* sole arbi 
trator w.c* illegal, and that the award* m*le liy S were roid 
ansi inoperative and claimed a declaration to that effect. 
The awards had been 6Id under S. jI of the Indian Arbi-1 
(ration Ad, and in pi*u.uwe of S. 15 of that Act a warrant 
had Ixrn issued directing the Sheriff to levy the amount* 
awarded Is)* *ci/ure of the respondents' goods; and that had 
l«e» rnme. H) their plain: the lespondent* therefore aho 
claimed an injunction redeahing the appellants fro* with- 
drawing the sum in the Sheriffs hamh and a declaration 
th..t lire resjwndents were entitled to a refund >4 that sum. 
There was also a claim foe damages which had m4 been 
proceeded with. 

The High Court, on appeal, declared the awanbvmd. 
and. with the consent of the parties, ordered the appellants 
(defendants) to repay to the respondents the amount realis¬ 
ed by the Sheriff and paid over to the appellants upon an 
undertaking by the respondent* to return the amount if the 
awards should lx found valid by the Privy (Wil. 

On appeal to the Pricy Council by the appellant,, they 
contended that the suit was open to objection onder S*. 42 
and 5<> of the Specific Relief Act. on the ground that no 
relief was asked other than a declaration. 

Their l/wdship overruled the plea observing as 
follows 

The plaint asked not only for a declaration, but abo for 
an injunction, repayment of the amount levied, and other 
relief. Further, it i> difficult to see hour any technical ob¬ 
jection to the jurisdiction can now be maintained, haring 
regard to the fact that the order appealed from was to score 
extent a consent order, and contemplated that the ques¬ 
tion of the validity of the awards should be finally deter¬ 
mined by this Board. (Viseounl Cate.) SaSSOOS & CO. 
s- RAMPUTT RAMKISSEM. (1922) 491. A. 366(373)= 

60 C. 1 (9-10)=32 M L T- (P C.) 19=37 Cl J- 336 = 
27 C W N. 660-(1923) M. W. N. 372 = 18 L W. 537 = 
701. C. 777 = 44 M. L. J. 758. 


SPECIFIC RELIEF ACT (I OF 1877HCW</.) 

S. 42 -Cases under (or Declaratory Suit -Maintain 

ability; -(CW«f.) 

Deed-Declaration of invalidity of. 

- —Fesumon of laud entered by dud—Suit in luhtawt 

for—Test. 

Ad Oudh talookdai sued for (l) possession of a village 
comprised in hh taiuq; (2) mesne profits; (3) (alternatively) 
a declaration that the defendant had no right in the sait 
village beyond that of a lessee having no right, and that he 
was Lubk to be ejected by an ordinary notice of ejectneut; 
(4) further relief. 

Toe defendant claimed a perpetual under-proprietary right 
in the v illage under a lease of 1865 granted by the plaintiff'* 
grandfather to the defendant', father and confirmed in 
defendant's favour by the plaintiff as pit of a compromise 
between the plaintiff and his grandfather. 

Held that in 'ulatance the object of the suit was to pt 
rid of the blot or cloud on the plaintiff's title occasioned t* 
the defendant's claim under the deed of 1865. either by 
cancellation of the itMioment or by a declaration that tt 
was not the plaintiff's deed, and had not by any act of ha 
be octe binding upon him or hit estate, or by a decision 
that >cording to its true c-autrurtion it had no operation 
beyond the life of tlx grantor (plaintiff’s grandfather)tor 
ahernativHr of the grantee (defendant's father), and that 
the suit therefore came within S. 39 or S. 42 of the Specific 
Relief Act. 

'five suit can only be maintained (if at all) as one lor 
those objects, notwithstanding that for obvious reasons it >» 
in the plaint made to look av much like a wit for recovery 
-f land » possible, and an order for ejectment kO* 
Revenue Court might hr consequential on a decree in Ibe 
plaintiff’s favour. So doubt, the ultimate object 0! Ih* 
plaintiff was recovery of possession; but that relief cooW 
not lie given in this suit. It is different, therefore. »°* * 

| caw in which the sub.tantixi relief sought is “ 

land and the setting aside an instrument is merely ancW 
or incidental to that relief. In the present case the cancell¬ 
ation of the in-trument or a declaration of its invalidity » 
against the plaintiff was the substantial relief sought 
the only relief which the Courts had jjrisdiction top"- 
(U,d Ditty.) RAJA KAMPALSlNCH ^BALtBIUn** 
Sisr.H. (1902)291. A. 203(210-3)^25 A-1(15 6 » 
6C. W.N. 849=4 Bom. L B. 832=8 Sar.w- 

- Title to or enjoyment af froferty-Dttd ebdrothH 

A right to come to the Court to have a document “.J. 
which obstructs the title or enjoyment of property 
or set aside, or for an injunction against such 
would lx vjffi.ient to sustain a declaratory danteC» > 
(Sir Hernia gne Smith.) SHFO ^INGH RAl r. MU*™" 
DaKHO. (1878)5LA.87=1 A -WW; 

2C LB 193=3Sir.807 = 3Sntb5» 

- Written ailment—Deed set nf 

tif at a puna, tvardaUe on amended f/emt—.4na 
vitkesd amendment. 

The settlement officer called upon a Jain widow to w 
her successor to a rnoutah owned hy her. with a " 
enter the name in the wajibul arr. In an*wtr to 
quhition she requested that the name of 3/^^. „ 
corded as her adopted son and successor. The a Pf^ 
objected to this being done, on the ground that the 
lion of .V was illegal, whereupon the settlement oftetr to- 
red the pities to the civil Court. . ,. Bl00 d- 

The widow thereupon instituted a suit against W rr 
lant claiming to be maintained in possesion by fr* * ^ 
ment of her exclusive right of inheritance to the e # 
her hoshand, composed of the mourah in < l uest ‘f’ 
uphold the adoption of M, as well as his right per®^ 
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SPECIFIC RELIEF ACT (I OF 1S77HM.) 

S. 42-Cases under (or Declaratory Suit-Maintain- 

DEED-DECLARATION OK INVALIDITY OK-(<Wy.) 
lo Succeed her after her death, by voicing the appellant's 
pretensions. The widow ua> sole plaintiff m the surf a 
originally framed. 

On objection by the defendant, V wa* aildol a« a eft. 
plaiotiff. 

Tire defendant, in .he written statement filol by him be¬ 
fore the joinder of .1/ had put forward a ncn.upative wUI 
of the deceased husband of the widow plaintiff by »U h he 
was made the proprietor of the estate. The defendant pet 
»i«ed in this claim after .1/ had been added a» a c» plaintiff 
and indeed to the end of the suit. The Snb-judgr decided 
the ivtue framed on the point against the defendant; and 
the defendant in hit appeal to the High Court from the 
Sob-Judge's decision complained that hi' finding *a« mu 
correct. The High Court a!*s dealt with the qoe-tion >4 
the will in its final judgment. 

On appeal to the Privy Council the appellant contended 
that the tenement proceedings could not afford the plain 
t'9» a cause of xtion to sustain the 'uit for a drclaraiay 
decree, that relief against the will was not one of theobjr t« 
'A the original suit, and that his putting forward of the will 
■eight not to be regaided in considering whether the -.it a* 
framed was sustainable. 

SmNt the contenton could not. in ihf cinumxtan. t* 
lie upheld (113). 

When .l/wax made a plaintilt. the WN might Uionxidr 
'*d as a new wit, and the appellant, has mg befewe that 
hme put forward the claim under thw will ami persisted in 
"lo the end. relief might, if a'krd for. base Un g> anted 
K*m it. || wu not nect"ary that the *wit should hair 
in fact icmodelled when he became plaintiff. an a. t» 
** lor this relief: it it suflkknl if it might hast Uew so 
""•MW. and relief obtained (113). (*> 

«•) Sheo Singh Rai k mu»unit Dakho. 

(1878,61. A. 87-1 A. 688 (707)- 2 C L R 193 
3 Suth 529 3Sar. 807. 

Hindu i.aw-adohtios. 

“““Deeds relating to—Gift ami xctpume-Dwl' of- 
•wUratioi of invalidity of. ami laneelUtioo of-\Y » 
••it against natural father foe -Ma iota inaUhty-Dk rev «n 
of Court-Minor wlopietl son not parly. S# HINDU U» 
“Adoption—Deeds relating to-Cih vNU Arctr 
7 axce—Deeds of. (1873) Sup I A. 149(162 3) 

-Mother-in-law—Adoption by. and will Iwqueathinj 

to adopted son-Daugliter in Ian's suit l« dtclar 
■« of invalidity of. Str SPECIFIC REUSE ACT-b. « 
“DECLARATORY DECREE—CRANTOr—DISCRETION •" 
^Hindu Law-Adoption by mother inla». itt 
(1890) 171. A-107- 17 C 933 

*$b*r >* **"* 

already rtttriti at fnfritlai-bin of 
*•**< in. at tuttntor—Rtfuta! h utlhmtnt aftrr of. 
J ORrriW, rtftrrrA>• h 

J**n of the «ulhdivision of the Saraojee-Aynato. 
waionka.. He had during his lifetime rtvfived from the 
a grant for his life of the Zemindary of mouafc 
Zl J** Ms death the Government offered •<» -ell the 
2 “V*hi* widow, and she purchased rf. the punhasc^ 
22 W* pBld out of the procteil. of her deceased 
JjWraUtr. Whilst making up the -apb-.l-arr. the 
■^•mfnt officer called upon the widow to name her wcces- 
z ,l * ®°<»ah, with a view to enter the name w the 
**' “d In amwer to this requisition she requested that 


SPECIFIC RELIEF ACT (I OF 1877)—(CW^.) 

S 42-Cases under (or Dedaitory Suit-Malntaln- 

aWfUMCV-tf.) 

Hindu U»-a doct ion-(V>//.) 
the nansewf .Vshould he recorded a* hrr adopted s.m and 
'cues**. The ddsmiant-apprilam objected to this king 
done, wkcreupoci the vstletwuit cdku inferred the widow 
lo the civil Court. 

The widow thereupon instituted a suit claiming to be 
maintained in ty eMabli'liiiwnt of her exilusive 

light of inheritance to the estate of her husliand. including 
Mmi/ah .V. amt to up!.< l- ; tLc adoption of.»/. a* uell a. hi' 
right permanently n. mi.^I bn alio het death, by voiding 
the defendant'. pRMw*. .1/ was also made a co- 
plaintiff. 

It was not shown tlut the entry cm the wajih ul air of 
the name of .1/. as the adopted son of the widow , wax 
ncvtwiy to the Hltlemmt <*f the mou/ah. or the completion 
"f the title. M the light to picsoit p»s>ess»on, because the 
nsju/ih had already Iren grai.ted by the Government to the 
widow, and'he had Urt» recorded >s proprietor. The 
object of the paper wa* merely l« record peculiar customs 
and tight' l<>i the mf>WMlM 'A tlw setlkmmt officer*. 

SemHt: iw-iwiih'Untiirg that the Deputy Collector asked 
f*u infccnialpm a> to the widow’*'wcewH .md. u|sm the 
appelant' •Ajrct-m ru theiuii, <A the adoption,placed 
hi' objectim up«n thr wajih ul air. and refmir.1 the partif' 
to arisil t own, the pocctdingx lefoiethe *ettlrmenl 
.ah:« were not *u<li an to the title •* tight of 

poss.-"i<j«i a* mould 'uxlain tin ikvUratory desire -ought 
for (III). (Sir J UmUgn, SmU.) SHEO SlNGM R*l rs 
Mr«fUUT DaKHO (1878) 51. A R¬ 

IA 688(706,-20 L R 193 3 Suth 629- 

3 Sir 807. 

-Widow—Ad pin« bf—Kesasionets -uit forded 

arati-m >4 inialidity of. Su UNI'! R HINIiU I.IW-RR. 

YEW SHINER. 

Hindu Uw-Waxm-Aui nation by. 

——ITe^iroptiv* ih«x>mwi‘s vrit fot dcdaiJlim of in- 
validity »f—MaintainaKlil)—Conwquent'al irlief-hajw 
for—Afoemc of. .V. Hindu Law — REVERSION!R— 
htasuvimvE revirmunlr—'W iwn*— alienation 
by-Dlci aration or iNVAiium or-Sun ior. 

UNDIORD AND TENANT. 

-Rent—Enhancement of— Declaration ••( tight of— 

Sut by *ham in Zemindars bu-Maintainabiliiy—Dkre- 
lion of Conrt—ftior *•" M enhancement liy plaintiff— 
Hkni-vil iA. •* gi«amd .d plaintiff having no Zemindar) 

ritk a..- LandIjoriiand Tinant-Rent-Enhance 
WENT or -RIGHT Of. (1673) Sop I A 165(171). 

-Rival landVe.K-l)t«htation of li*k—Suit by one 

against another fte-MaiitainaUUiy-l’ropciiy in pos*' 
vion of tenant. Stf LANDLORD AND TENANT—LAND¬ 
LORD—RlY.Al. lANDLDRW—PROPFRTV IN FTC. 

(1898) 251-A 226 f226)-26 C. 11(14). 

-Tcunl—Allegation of right lo certain tenurt by— 

INc bratkm of title free from—Landlord's 'uit for—Main- 
tainaluliiy—C.eixequrntial relief—landlord not cnlitled tn 
ant. Stt I.ANMORD AND TfNANT — LaNDI/JRD- 
Tfnant. (1874 ) 21. A. 83. 

M adras land Revenue assessment act 
I or JK76—Ss. 5 and i>. 

-Separate rcgi'tralkm and 'uh-xvso'ment-Collec¬ 
tor's order for-CovemtiHni*' order cancelling—(Velar- 
ation of invalidity of-Suit for-Maiotainaliility-Prayer 
for further rehef-N«e"ity. Sff MADRAS ACTS—LAND 
Revenue assessment act I or i87f^SrrARATE 
REGISTRATION AND Sl’B -ASSISSMENT-CoLLlCTOR’S 
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SPECIFIC RELIEF ACT (I OF 1877MC***) 

S 42 -Cases under (or Declaratory Suit—Maintain¬ 
ability- 

Madras i.vnd Rf.vinue Asse ASSMISTCT I of 
ir 7<»—ss. 5 and Mtwy.) 
ordvr for - Government’s order cancelling- 
Surr EIC. (1898,26 LA. 16(28 9)- 

22 M. 270 <282-3). 

M YINTENANCE grant-Revenue pay able on 

PROPERTY SUBJECT OF. 

-( Iar|e in re'pect of. on other propolis of grantor 

aml«« properties granted lij k* to third parties—Devla- 
ration of—Grantee's '•rit for. Sc HINDU law—M ain 
tenance-Grant for-Revenue payable on pro- 
PERTY SUBJECT of. (1920)471. A 149(164)- 

47 C 932 

Minor—Compromise affecting. 

-Leave under 0.32. R.7«fC.P.C. w* obtained 

for—Invalidity of compromise. and of decree c* fool there 
of. on ground of-Declaratioo of—Suit for-Minor's right 

of. Sc c. P. C. of iKw-o. 32. k 7 —Leave of 

COURT UNDER-OMISSION 10OBTAIN—INV ALIDITY OF 
COMPROMISE. AND OF DEGREE ON FOOT THEREOF. ON 

OKOUNDOF. (1913)401. A 182(192)- 

35 A. 487 (498 9). 

Municipality'—Demolition of structures by- 
order for—Compensation in case of demolition. 

-Right to—Declaration of—Sait fur—Right of— 

Discretion of Court. Sc CALCUTTA MUNICIPAL ACT OF 
1899,8.341. (1916)43 I A. 243 (217 8)- 

44 0.87(956) 

Ol’DH ESTATE—SUNNUD IN FAVOUR Of ONE OF 
WIDOWS OF DLCE.YSID TALOOKPAR. 

- Ikthnlcn tkat ski W/d a methft.tUt. and ikal 

f/< ii nliIf, awtktr mJiw, av» o'htliJ /.• «*■ aid kit as 
nxxrumi—SHtt ft. 

On the death of an Oudh Uluokda.. K. iw of hit 
widow>. MKcetded to the talooL in purviance of a will of the 
decea'cd, a summary settlement w.i' made with her and a 
mnnud granted to her purposing to confer an abokle 
e'tate upon her. A’ purported to make a gift of Ike estate 
to ow H. The plaintiff, another widow of the deceased 
talookdar. thereupon institute.! a suit for a declaration that 
>he was entitled to succeed to the estate after the death of 

R, that K held only a life interest and was a trustee, not 
with'Unding anything contained in Act I of I8W, that the 
gift to H was invalid, and that she (pLaintifl) was entitled 
as a reversioner entitled to succeed to the estate after the 
death of A’. 

It was not untested that by virtue of Act I of 1877. 

S. 42. Mich a suit was maintainable (44). (Sir R.k,r p. 
CJIur.) THAKURAIN KAMANUND KOER O.TH VkURVlN 
RaGUN vth Koer. (1882)9 1 A 41 = 8 C.769 (775) = 

11 C. L. R. 149 - 4 Sar. 316 R. & Js. Nos. 67 it 68 

POSSESSORY TITLE-PERSON ONLY WITH. 

-Declaration of title and injunction against tropawr 

-Suit for. Sc Under this vetr sub-hcad-TRESPASSFR 
(1893) 201. A. 99 (1067)=20 C. 834 (842-3). 
Pre emption-Richt of-Declaration of. 

-Suit for bare—Maintain?bility. Sc PRE-EMPTION 

—right of—Declaration of—Suit for barf. 

(1920) 471. A. 255(2601)»48 C. 110(114 5). 
Revenue Officers-pkocefdings-Ultra Vires 

NATURE OF. 

-Derlaration of-Suit for-Maintainability-Db- 

rretion of court to refuse declaratory decree. Sc BfnGal 
acts-alluvion AND Dii.uvion ACT OF 1847- 
SS. 6,9 (1889) 17 LA. 40 (46-7)= 

17 C. 590 (601,598). 


SPECIFIC RELIEF ACT (I OF 1877)—(Co«/y.) 

S. 42-Cases under (or Declaratory Suit-Main 

taxability)—((«/./.) 

Statute. 

- IntirfrCjlitn true of-Dataratm e/-Snil ftr, 

ini it htvi ait dear in cmtrrcntim ,.f Mutt frowned 

:*id. 

S.42of the Specific Relief Act is inapplicable to a ait 
which is in substance a suit to have the true construction of 
a statute declared, and to have an act done in contraventicu 
of the statute rightly understood pronounced void and of 
no effect. That is not the sort of declaratory decree thick 
the framers of the Act had in their mind. (Lard Mat- 
nt>kttn ) Fischer r. Secretary of State for India 
IN COUNCIL. (1898) 261. A. 16(28) * 

22 M 270(282)' 3 C.W. N. 161-7 Sar. 469. 

-Provisions of—Order passed in violation of- 

r/ln :trn nature of-Declaration of—Right of aggrieved 
party to-Dkretion of Court in granting. Sc BekGAL 
ACTS— ALLUVION AND Dll UVION ACT OF 1847 - 
SS.69. (1889) 171. A- 40(467)- 

17 C. 590(604 698). 

-Structures otdeied to be demolished under-Com- 

pensation in respect of—Right to-Dedaraticn of-Suit for 
—Maintainability—Grant of declaration—Dscretico of 
town a> to. Sc Calcutta Municipal act of 1899- 
S. 341. (1916)431. A. 243(2478)^44 C.87(956). 

Tenure-allegation mere of right to. 

-Relief against—Declaratory suit for. Srt LAND¬ 
LORD AND TFNANT-UNDLORD-TENANT. 

(1874) 2 I. A. 85 

Trespasser- Declaration of title and 

INJUNCTION AGAINST. 

- Soil ky firm unlk tnly ftstrsttry litlr ftt-Mti «• 

liimhhly tf—fktre in—Perm tf. 

The plaintiff claimed title to the suit property under* 
purchase by his vendor from the heir* of one K. The 
defendant alleged that the suit property had been dedicated 
by A* to religious and charitable purpose* and was there¬ 
fore inalienaWe. and that he (defendan.) was the Mt»- 
wallee thereof. The suit was for a declaration that the 
plaintiff was the sole and absolute owner of the suit 
petiy. that it had not been dedicated for religious or chan 
taUe purposes, and that the defendant had no sort of ngM- 
titb. or interest therein, and for an injunction and damage 

The High Court found in favour of the dedication set »P 
and that the property was inalienable and that pU"' n 
acquired no title bv his purchase. It also foond that 
defendant was not Mufawallee and had no sort of nght to 
inrerest in the propertv. that plaintiff had been in pc'*®** 
of the suit property for si* years before suit, and that (W<*j 
dant's interference with plaintiff's possession w*iH«**> a 
unlawful. Nevertheless, the High Court diwni*« 
plaintiff's suit. 

////./.reversing the High Court, that the plaintiff 
entitled to a declaration of his title to the property.»«'“ 
the tlectee should merely declare him to be “ lawfully 
titled to possession *of the suit property (107). ( .. 

There is a misaporehension by the High Court 0 ^ 
nature of the plaintiff’s case upon the facts stated ' 
judgment. The possession of the plaintiff «»s • - 9 
evidence of title as owner against the defendant, ny * • 
of the Specific Relief Act. if the plaintiff had V »' 
possessed otherwise than in due course of law. he V 
a suit instituted within 6 months from the date of t»* 
possession, have recovered possession. ntfwithsian™Mj 
other title that might he set up in such wit. ^ 

thus recover possession from a person who mieht be* 
prove a title, it is certainly right and just that he 
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SPECIFIC RELIEF ACT U OF 
8.42-Cases under (or Declaratory Suit-Main 
UinabUltyMCW/.) 

Trespasser—Declaration of title and in 

JUNCTION AGAINST — (CfilJ.) 
able, against a person who has no tiiie ami is a mere inag 
doer, to obtain a declaration of title a» owner. ami an in 
jonctioa to restrain the wrong^loer from interfering with hi' 
possesion. Il was not necessary for the pi airlift t«» nega- 
live that the suit land was dedicated to ieiip««j' « chari- 
table purposes, because the only ilefendant. who numuimd 
that it was. was not entitled to maintain the walfnamah 
(1067). (Sir Rithard C,u'k.) ISMAIL *RIH r. MaHO- 
MED GHOUSE. (1893) 20 I. A. 99--20 C. 8341842-3)- 

«8ar 305 

WILL 

——Dtcwtd—mu *f—DttUrHm* tfimvhdlj ti- 
//rirt mil far—Will in writing—#* hi 1 fulr.f fill. 

It would not probably be di-puttd that if a fc trims will 
"■riling beset up. the heir, upon a pr<f« cavr tn*c 
made, might claim to have the *<ummt cancelled. ami 
their l/Mdships arc not prepared to say that in caso where 
P*cpmy may legally pass by an oral will an analogous right 
to have it declared null mar not eai't. A claim under **h 
* «ill is not a bare aucrtion of title, bit the siting up a 

S Kfact by which title to property may L- unfa id. 

«»ons. t»x». for giving such ulief in theca* >4 written 
■Uls would stun to apply to nuKOpatnc will., and .a*.-.* 
them, the probable deaths of witnesses with mn greater 
5" *° ,h « litter than the former (112 3). (.W V. 7a;-. 
Sheo SINGH kAir Must mut Danhu. 
(1878) 51.A 87-1 A. 688 (706 7) 2C.LB193- 
3Sar 807 3Suth 629. 
—(IKt over—Declaration of right umfcr-bijumin* 
“d-Suit for—Maintainability—Posseof p*<i*Tiy- 
P'Mw for. .sw Hindu uw-Wiij -gii 1 •«»- 
Duration oi right etc. (1914) 38 B 399 (416). 

““—Life estate holder unck.-Aknali-* by-Hob 
'»tion of invalidity of-Suit by more remote remainderman 
*■** »"<!« will fa Mahlihafcifcj Wwiiliw «f 
J^tt-Concurrem suit by nearer K-nnrdrtmaw Stf 
, JI'‘bU UW- WlLI.-EST.VTL TOR LIU—ALIENATION 
^HOLDER OP. (1882)9 I. A. 41(57)- 

8 C 769'787 8). 


'J7~-Life e-latc holder undcf-Aknatrm-DevUi- 
«Invalidity of-Suit for. by person entitled in remainder 
*|t« number of life e«ates-Maintainabili«y-Otber hk 
Jtok holder* alive. Sr< HINDU LAW-WlLI-ESTATE 

'or like—alienation bv holder oi. 

(1882) 9 I. A. 41 (63)-8C 769 (783 4‘. 

V~""*Probate of-Kevocation of— Right to apply f«- 
for deeb,ation of-Maintainalility-Probate granted 
by plaintiff. *c HINDU LaW-REW 
• 10 RIR—Will of last male ow ner 

(1916) 43 L A 91 (97 8)-43 0- 694 (704 5). 

.Tr^ldw— Wi H by— Decbraeicii of Validity of. 
JJint revmicmarj interot-Grant of-Ruk* to-Dr* 
■ton. fa Hindu Law—klversionfr— 
JJEREversioner - Widow-Will bv-Deci.vra- 
"Wop etc. (1904)31 1. A. 67- 26A 238(242 3). 

8 * 42-DicUutory Wit-Maintainability of- 
Objectlon to-Bight of. 



order—Appeal from Consent to adpfia- 
S? 1 V* h7 a PP ,lli,e Court-Effect- Su Under this 

■* U0 ' 1 ~Casis under-award. 

(1922) 49 LA. 366 (373)* 80 C. 1(9-10) 


SPECIFIC RELIEF ACT (I OF 1S77HCM) 

S. 42—Declaratory suit-Necessity. 

' Grant for life—Permanent lease lay grantre under— 
Invalidity of declaration of-GrantorV suit for. Sft LIMI¬ 
TATION ACT Of 1 MON—ART. Ml. 

(1899 | 26 LA. 216(223 4)-27 C. 156 (165 6). 

S 42-Dedatatory suit-Posscssion lawful 

obtained by plaintiff pecdtog-L B. of defendant 
dying AW.**. /,/,-Decree for possession to. 

- Pfninhf', s/gdf /..mfhm rf, himidf if mg lull- 

<W tit!. 

Claim hi; to have I cxn .-l-pteil l.y 4 deceased Zemindar, 
the plaintiff vied foi the iw itit of iI k /rmindaiy from II. 
hessnnivie- widow. The first Court found againd the 
alleged adoption and dbmiwal the -nit. The plaintiff pi*, 
fernd an appeal from it' dee ret. Pending that appeal II 
died, and the respondent, who claimed to lie the heir of the 
de- eased ertundat a» hi* -on by a Gandharra marriage to 
ioo!h*i wife, was brurght on recoed a* her kgal representa- 
the. In the meantime the Collectors of the District put 
the plaintiff into the r*Mtt pO"C"ion of the whole of 
ik rer. indaiy. ami beamtinted to I* in such possession. 
Tlx appellate trait cOHuncd with the unit ldow in find¬ 
ing again*! the title of the plaintiff, found that the respond¬ 
ent wj'the entitled to «uid to the rrmindary. 
awl in -ffevt ihncloi him to lie |wt into po"C"ion of it. 

IlflJ that th» poetioo of the appellate ihxrn evaldivhing 
the I ilk <4 'hr irpjrvhw an I diiMing him to Iw put into 
pw-wm was wii<{. afd It at the plaintiff was entitled to 
complain td it, notwithstanding that hi' title hail been 
found agaio'l. 

The i|.oiiw \A the tilk of the respondent ua» isot the 
que»tiun in th. eau«-. The- plaintiff basing acquired a 
pu»'C"i« cf -omf -net by bwful authority ly a grant liy 
the Ear nine G-nernmeni, he- *hojid hate l«m allowed to 
rrfam that ptM*"**. and the tc>puneknt u.b't lie left to 
k' own ie nedy f Ur. Jmtim ink,.) RAJAH IIAIMUN 
<11111. Singh Kirtuar Ghcnshlam Singh 

• 1834)6 W.B. 69 lSutb 4(7)o 
2 Knapp. 203“ 1 Sar. 37. 

S. 42-Declaratory Mit-Blgbt alleged- 
Fallurt to prove 

— —PUimlit ir.m; wm ri'Mi—X* /f/l*ralh* r« 
t*h rf. 

In a viit brought by «k nvpondml' uiidtr S. 47 of the 
Spn 16c Relief Act In a de laration that they, a' the Mut- 
wait' or managers of the Hi'ium Ghat, were entitled to 
one-third 0 / the donatin' giem l<y pelgrim* lolhc ghat and 
that the appellant' weie not -ok owner'and Mutwallisof 
the »aid glut, and f.u convt|oeiHial nflrf.k//, Nttlfa 
the 0 * ,br H 'K h ,hj ' ,hr M,il m< ‘' ri 8 h,, y 

dwni"<d by the Court of fir*! intanct. Uraunr though the 
evidence 'howed that the plaintiff' had -nine right, in the 
ghat, they had failed to prove the particular right* whn h 
they alleged or their title to the particular relief claimed. 

(Sir fiffHft /WA) Maina r. Hrij Mohan. 

(1890) 171. A. 187 12 A. 587 - 6 Sar. 624. 

8 46. 

-Injure th*. Sff Under INJUNCTION. 

- PmUu f*«r-AWi«l lr i* J*'t >*b*4 H 

—C.wtt fire l» f*<t iim U dr it. 

If the I/grlaUre says that a pullir olfcrr. even a 
revenue .4k«.'hall do a thing, amt he withal cause or 
iustiScatinn refuse* to do that thing, the Court has power, 
onder S. 45 of the Spenfc Rrtitf Act. to compel him to do 
*o (L+d Pkilhmtrt.) ALCOCK. ASHDOWN ft (’0. t. 

Chili REVENir Authority. Bombar. 

(1923)601. A. 227(2334)^ 47 B.742 (749)= 
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SPECIFIC RELIEF ACT (I OF 1877 

S. 45 -(C*ttd.) 

25Bom LB. 920 - 21A LJ 6S9- 
A I R 1923 P C. 138 = 33 M. L T 267 - 
18 L W. 918-(1923) M. W 21 557 - 39C LJ 302’ 
28 C. W.N 762-751 C 392 = 45M- L J 592 
SPIRITUAL MINISTER 


HO-*) STAMP ’—(Curt.) 

1 im April 1.1837. to establish tbe mortgage. The qcfetkm 
2 i » L J 689- in ‘•km* * as *beth«. if the petition was to be treated 
jm T T "67- * ' lca,m 6 ,be il w » pcoptrly stamped in 

39 C L J 302- *v«d«Ke with the Indian statute then in forte to entitle 
ie vi T J H2. the plaintiffs to sue up«n it. 

The certified cop) produced bore only a stamp of Ke. 1, 
and the District Judge thought that, as the cop)-bore a 


Choice of—Gifts to—Right of-Freedom as regards i Re . j only, the original d«d of compromise must 


- Cart's ntUrftr.ntt :,.tk. have l«me a stamp of Re. I. and hdd that, as the document 

Anyone who pa)* lee* •*» R«ft- in respect «p.n -I wa« »»!KMtly *umped. rt> copy was not admrwbk in 

lual benefit', may. lung a' it i' a vutatary banned, aidtwee. He was of opinion that if the original had born 
chin* whom he think* light to be bi% minister mutual a sump of K, 10 (which was the proper stamp), the sump 
things. anil to Ik th. iccipcwi o| hi. Irr. or K ilt>. IL+J .«the cop) would al*> have been one of R>. 10, as require! 
Pki/hm^tt.) MAXICKA V u MAt.A DkSlKAk ; PARANA- by Act XX <4 Schedule A of the Regulation 
SIVas (1928)33 C WN 382= I //rM that, if ihepetitkn was to be treated as the <k«- 

(1929; M W N 161 1131. C 476-29 L W 414 = non creating the mortgage, it might be rightly Resumed 

A I R 1929 P C 53 - 56 M L J. 121(125). that the officer before whom it was presented satisfiedihim- 

Imparting of Upadesam and receipt of gifts by- ?< ** j a " d 

’ &sa$ssata:x 


that if the original had tone 


- L+,hty-A<n h ton* kt • "JmJml <4* ^ ( , w) 

*rnh solorr 0flK n-IMym. Xo J*MM can he derived from the fact that the cop) 

I hough a pM mav ml. in * MJMog * |Under the Court.F» Act of 18/0. 

restrained by iii|.i>. ii « fro. imparting Mm . ^ * fu , i>yiing a l0 py of the proceeding » 

io.-iimg fr.. M *±*Tj~* ti-Zrllah and a copy of the petition mi* 


restrained b) injunction In** imparting Upudt'am •* 
wiving frr. Ilnirfor. he nuy I* restrained cl-ring 
v, „*».• s/Hhi. ila J rki/hmrt.) M \SICK.tV aCHAGA 
UtsiKAK I'akamaSIVAN. (1928 ) 33 C W N. 382 * 
(1929) M W N 161-1131 C. 476 - 29 LW. 414- 
A.I.R 1929 P C. 53 56 M L J- 121(126) 


•fde, thceron. I war* the right Conrt-fee stamp ol Ke. I 
fUBL 1 1 /'. Am,.r Mi.) AHMAD kAZA * AMD HUWR. 

(1916) 431. A. 264 - 38 A. 494 (50P2)- 

14 A. L.J 1099 = 21C. W N. 

20M LT. 447.(1916)2 M W.^548- 
5L W. 163-1 Pit. L.W.90-391.C llj 

18Bon.LB 


Office of -Appointment to. 20 M L T. 447.(1916)2 M w. N.w“ 

- //. n l>l"t - ** /-//«- ^m,l T ,(-(w 5 L W 153 ' 1 Pat. L. W.JM39 J J “J 

. ftf/i .■ mr f mmkt •’ ^"Ar >" MV if 18 Bon - ** * 

—Validity. . . .. . -Dml-»»d upm-Stamp affixed tn—InwifBcirtry^ 

Ihchercsli...,;. to Wdm . < tie *m- - >*tud mmi of-hopnety-Procedu"- 

Minister or Gu.u m..) Vot m a family, -ml may b- rWiWftl w faw <Vi/ MoRTAiAt.t-EwUlTABU MMT- 
Iry awioiiiiing yme '«e wli. Kn.4 a member .4 the legal _ \uumkaNDIM aCCOMPaNVINC UtPOSIT- 
fllMB thillimtrt.) MARKKA YA CI A C A DOI ir *wm a m 

KAK r. PAKANAS.VAN. (1928) 33C. w N. 382- WAMf <1852) 5 M. I-A- 271(977-8). 

(1929) M. W. N. 161 -1131.C. 476 29 L W 414= .„ TA _ ’ 

A lB .»,.C 53 5€M L J 

lU 1 ,. . ri iw-j 

't25:r .r£ 


. nc M y. ... "V" ■ -rr— aoolicatMl when the original dml. wniro ~ 

Krlanuilam Swa^yai (hr Nattuk^.a. ^ » a . inmftrifrtly stamped, ha* not j® 

Nagarathar*. . , Anordinclv secondary ev idence of the extent 

UtlJ. on the evidence, that, according !<• the -*agc «*f P ' , ' • • h cai ^i n admissibte. , 

the institution in question, the right «.f appointment vested . , . o __ K(i thtoughout deal «»t h 

in thefiist inland in the lad hoWe, of the -dice, and that. 0 ,h f XSon^evidence of cripnd 

in default of appointment 1^ him. the right vested in «he ^ i( Z rile of t^r execticn, ««e ^ 

family of the last holder. (L*rJ Phdhmtrt.) M.tMCKA ' B incnfficiently stamped. I* •‘‘jJ 

w m. 161 

1131 c 476 


SPIRITUAL PRECEPTOR 


in that ca*e perform fay writing an be 

writ submitted to him. which then, and n<* t* * * 


ararviiunij rcmvfat niwniumw w. .7 n RiJAH l 

-Native ruler—Giant of rcm relig..^ lands by Utter comes probative in law. 

to former—Appanage or endowment of obce-Per-rul ROBBIU r. ^ c W 

inam -f grantee-Test. AVr CraM-Native RUUR- (1899) 261- A. 262 = 23 M. 49- 4 C. ^ ^ 
Spiritual pkeclitek. 

(1917*45LA 1(6) =41M 296(302 3). STAMP ACT II OF 1899. 

STAMP. , S. 7. 

- OrtifcJ (. >fy tf tmfrmiK fitaim trMtm* s -Contravention of provisions 

awls*# tud ih jhJ by C^rt-SUmf tm-Jm- p,ivy Council aiTeal - Maintainability fo ' 6 ^' Qy 

(trout irm. that trip**! b#{ umt itemp—Pref roly— Sst STATUTE—PROVISIONS OF—VIOLATION 

Boigdl RiguUtiiu X m 1320. JECTION TO- (1924 ) 521.A. 126 (l28-9)=o« -- 

In a suit for the redemption of an usufructuary mortgage -Sea insurance — Contract for—"’bat affl<« 

alleged to have been created in 1337, the plaintiffs relied on Sff I FRANCE—SEA INSURANCE— CONTRACT ' ^ 
a certified copy of a petition of compromise filed in Court (1924) 62 I A. 126 (189)-8* 
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STAMP ACT H OF IMMlVtfA) 

VHCMi.) 

-Sea insurance— Contract for. by wool of mouth— 

Enforceability of. Su STATUTE—PROVISIONS OF—Vm- 

ution of —Objection 10 . 

(1924) 62 I.A. 126 (128 9) = 52 C 408 
S. 35-Deed Insufficiently staraF«d- 

- Ad minim in tiidoitt of—Of. roll, n »! dttd—Cnl 

liHgdmn txltnl of, to lb portion tottr.-J ty / 4 « s/omf m 
fttl tMtid—Ptrminih/ily. 

The respondent, a younger >on of a dneaxtl Hindu. eft- 
oned in favour of the appellant, hi« thirl Iw.ehcr. a deed 
of release thereby accepting some p*-pe:i> for the m-ime 
nance of himself an-l his family awl refoiquiJiiivg al bis 
right to any potiion of the family property in fa\<n ..f tk 
appellant. In a suit brought by the re y d e nt. tv* with 
‘landing that deed of release. l<» rec*m hi* share <>f the 
family properly from the appellant, the Htrr plea*W the 
deed in bar to the suit. He tendered it in rrirkme ami 9m 
objection was raised by the respondent to its bring admiiird 
in evidence. The first court admitted it in evidence. and. 
living effect to it. dismissed the reapunde*’* suit. The 
High Court on appeal found that the de*d was nut properly 
damped, being stamped only with a rtjmp <d t»o annas. 
I«didn« reject thedeeJ on tk gnmm) that it wa* m 
wfficimly stamped, nor did it require rhe deed t» he pro- 
Ptrly stamped and the penalty to I* paid. It. however. 
Jdopted the count of leasing the deed a»part <4 the evr 
•twee in the caw. just in the way in which it lad Um 
I among the evidence by the own of fin iawUrwe. 
I qualified its effect, and the ttfOH i«' 'ferni**. by 
“Vmgit a deed of relea-e, releasm; h» tmwhofihat 
•hkhthe respondent might rdherwiw rlaim a- w-mld I* 
cosered by the insufikient Mamp of i*» atvna.* 

'hat the owr e Men l.y rh. Il>„h « ■«» »*' 
Wirdyuithoot precedent. without prirrifle.and »ithc-.t 
authority (39). 

bring evidence in tit caw. the deed .«ght t« have fwR 
“4 natural weight given to it ax part of threvidewce in 
•Hecause(39). (AW Coirns.) MAST.irn VtlGO«Di 
*■ bmANTRAO NAliCOW da. (1871) 14 M IA 24 - 
16 W. R. (p.C.) 33 - 2 Sutb 407 - 2 Sar. 648 
'Operation of—Suiting down wtent •*. topiiK- 
""f ed by stamp i„ fact aflixd. .Vo STAMP Ai r o» l»«. 
®-»-DHD INSUFFICIENTLY STAMPFD-AI»MI*H>N 
IK hV'niNfK OF. (1871) 14 M I A 24 138 9\ 

“ m Ti"dtr us c.idotu of—Pnt'dmu w.-AV/.</o" •! 

The Sndder Ameen should have alhme.1 the defendant 
^ *«»«nu stamped, awl. if nemsar*. >h« w 
r***adyoitned the hearing for that pur?«*- The tourt 
"■ever. «*Mcd them from evidence, as unstamped, and 

e 4 * Aments which were inatoiMe urk~ «*«[*! ^ 
«*ne. therefore, h to retrued lk «a« to the 
to enable the defendant to get the msuunvcntv 
55WWJ).Uwa/*/M) Maharajah Raj- 
k uhwur «wg. Bahadur SMorWU!* 
nsa - (1866) 10 M LA. 438 - 5 W B (PC.) 55 = 

-- 1 Sutb 628 -2 Sar.174 

i. * document insufficiently stamped * rendered 

«»o courses are open to ihewnrl. I« "«> 
"J « to admit the document for wan! of a pr-prr siamp ; 
"ay. under the Acts and Regulation' f« that fmtyj*. 
** do.-ument to be p.one.1/ stamped, ard the 
Paid mto court for ihc purpo-e* of the revenue. 
,Ijr lhe "Wt correct course it to require ti e tt*i to 
stamped and the penalty to Ie paid (->8-9). 
MANTAPPA NaDCOWPA r- B*S» AMRA9 

(1871) 14 M.LA-24 lSWi.fP.COSS*- 

2 8utb 407 - 2 Bar. 648. 



STAMP ACT II OF 1859- (Cm/d.) 

Ss 35. Ptoviso (a) and 26. 

| J/iMTMf !tw-Knotty xx. (st of amount <r.ind 
b SUmf xm-i U,m for-Pi^t foymxut of dtfintM 

| tfamf duty U.ij faulty. 

The pro»i-> <a) nf S. .»> tlie .Vamp Avfof IfWixrf 
equal amlri with the body of the and just ax an 

iniiuirrtt.ann.4br mini u|«m-that K to say. nothing 
Korn k rto'iwnl unho it ha* a proper >tamp-M» l»y the 
ptovint if there is ntf a pn-ptr stamp it may I* put on 
aftnwaid* .ei paynrtt of a penalty, unit the inslrumcnt 
then l*vm>'.puativr. 

I’ndu a mining |rj«r the full armwnl o realty tan U 
rnnuHel. th<«-h ai t»«v of ll» (iii--.nl ibvtrnl by the 
lamp origin-lh p.t on the Ica-c if lhedefi.rent stamp duty 
<ml penalty has Inen jvid. {f.,d /huudstt.) I.ACHMI 
NAKAVAN ACAkWAU t. BkAjA MUHUNSINCH. 

(1924)51 I A 332 - 4 P.34-6Pat LT 570- 
26 Bos L R 1140 - 40 C L J. 443 - 20 L.W. 811» 
29C W.N 296- A I R. 1924 P C. 221 * 
10O.4t A LB. 1272 ‘82 IC. 789-47 ML J 300. 

8 36—Document insufficiently stamped- 
Adnissjo.-i in evidence of. 

-ijrA^yn. ut U it. aJmiohhty—.MjiuUuu 

oMstj. 

Wkv a rt«un»tu Ua.mg a defnliv. xtimplasuWic 
lorn mnved in «ewkmr. «• ado-isSim *an»4. umler S, 
V»*>l the Vamp A.I. UiaQrel in queiimr al any stage of 
the *ait •• a stamp ul»jntiun (Loid AUio.) M l I’W'A 
Mas . . S. R M. m. a i Hmuk Firm. 

1929 ) 56 IA.379- 7B.624*34C.W.N.B.- 
I 30 L W 481 60 W N 869 ■ 11929)M.WN.941- 

51CL.J 6 32 Bom LB117-120IC 645*- 

1930 A. L J 533 A LB 1929 PC 279 

58 M.LJ. 69. 

— -A'.;.<//«• W 'I ‘tAnfu.ntly—PomiiiiMitf. 

A» H> rejnlmg Ike daeunHWl >«tA* for want of a 
lamp, their »'uM have Irm lhi« serion* dlflkulty.lhat 
ih»e ihns we appeal t- hate Imn any objtviion raised to 
ih»WuM « the •>< Fir-4 Instance, and it h 
dift.uk to ter h-». tlu. Ining the • a*C, it Would have leen 
j ju.i miw I*. Fate tries ted >" I.U lb*' d*« uni.iit in the 
l -«iii id lai a;ij»al («'If (/- id Points) MaKTAPP t 
S.VMJIW D.l; Has* AMR u» N.u cow la 

• 1871) II MIA. 24 15 WR. (P.C) 33 
2 Sutb 407 - 2 Sar. 648. 

-S 71—Momf ./ smfrofrr J.unfti.a ntiiu— 

Raton.- ilomf of u 0 (tfnt om.uut tnnkoiftd “t'euit 
Ft" if 4 . 

A revenue lamp sur.I.irged “Court Fee" h a stanro of 
improper dnriplion miihrn the meaning of S. 37 of the 
Stamp Act. and in rhe c r* of a document hearing soch a 
lamp of sofecimt am-wnt. the (id lector is miii|<tl lo exer- 
ci'e the powers pvm 1-y that «xtkw. (lord Altai.) M.l 

P*a Mar r. S. R M. M. A ( hittiar Firm. 

(1929 ) 66 1 A 379=7 R €24 = 61 C L J. 6- 
32 Bom L R 117= 120 I C 645 «■ 1930 AX.J. 533 - 
34 CWN. 6 30 LW. 481 6 OWN. 669- 
f1929) M W.N. 941 = A IB. 1929 P.C. 279 - 
£8 M L J. 69. 

STARE DECISIS 

- Stt Maxim—Star f ion?*. 


8 TATUTE 

ADMTIOK TO. 
ALTLRATH>S OF- 
AMENDING STATVIl. 
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STATUTE—(CVW.) 

AMENDING AS WELL AS CONSOLIDATING STATUTE 
appeal—Right of—Statute giving. 

APPLICABILITY OR APPLICATION OF. 

BODY CREATED BY. 

CIVIL COURT-DECISION OF-APPEaL FROM-KlCHT 

of-Df;privation OF. 

CODE OR CODIFYING ACT. 

Colonial Statute 
CONSOLIDATING STATUTE 
CONTRACT. 

CRIMINAL LAW. 

DECLARATORY OR PROSPECTIVE 
DEED. 

DEFECTS IN. 

DISABLING STATUTE. 

DRAFTING OF. 

DISCRETION VESTED R\. 

DOMINION AND PROVINCIAL STATUTES DEALING 
WITH DIFFERENT SUBJECT-MATTERS BUT COVER¬ 
ING PARTICULAR CASES. 

DUTY IMPOSED BY —REFUSAL IMPROPER OF 

Earlier and later statutes. 

Equitable construction. 

Estoppel against. 

Extension of whole or part of—Power ok 
Local Government as to. 

Facultative and permissive only. 

General and particular provisions of. 
General and special statutfs. 

Illustrations to. 

Imperial and provincial Statius dealing 
with different subjectwaiters, but cover¬ 
ing particular cases. 

Indian statute-interpretation of. 
Interpretation o» . 

Jurisdiction. 

Land acquired for public purposes under. 

1 .a"'—Declarationof-Kn.wt mint of. 

Limitation act. 

Modern statute. 

ORDER PURPORTING 10 BE MADE UNDER-VaMDIIV 
OK. 

Paraphrase or. 

Penal statu ie. 

Powers conferred by. 

PRACTICE. 

Preamble of. 

Prerogative of Crown-Deprivation of. 
Private Paction. 

PROCEDURE. 

Proviso. 

Provisions oi . 

Public policy. 

Reasons kor-Phk \seolucv emploud-K easons 
for. 

Re-enacting statute. 

Remedial statute. 

Retrospective operation. 

RIGHT BARKED PRIOR TO. 

RIGHT EXISTING AT DATE OF—DEPRIVATION OF. 
RIGHT SUBSTANTIVE DEALT WITH BY. 

Rights dealt with by—Extent of. 

Speci al and self-contained statute. 

Special remedy created by. 

STATUTORY BODY. 

SUIT PENDING AT DATE OF. 

T.AX IMPOSED BY GOVERNMENT-COLLECTION OF. 

through Municipality when there is one. 
Ultra vires or intra vires, 
words in. 


STATUTE—(CW*L) 

WORKS AUTHORISED BY—CONSTRUCTION OF-COM- 
PENSATION IN RESPECT OF. ON GROUND OF LAND 
BEING " INJURIOUSLY AFFECTED" 

WRONGFUL ACTS—RESPONSIBILITY FOB-STATUTE 
IMPOSING. 

Addition to. 

-It ts impossible that any court an add to a Statute 

that which the Legislature has rx* done. If it did so it 
wookl he kpshtiig and not interpreting the statute (176). 
(Sir E. Smith.) MOHAMMUD BaHaDOOR 

Kh an r. Collector of Bareilly. 

(1874)11. A. 167- IS B. L.B.392* 
21 W. B. 318=3 Sar. 363. 
-Equitable Construction-Addition by. Stt FORFEI¬ 
TURE ACT OF 1839. S. 20. PROVISO-LIMITATION PRES 
CUBED BY. { 1874) 11. A. 167 (178). 

—Qualifying tuitions-Addition of. Stt EVIDENCE 
ACT. S. 115—CONSTRUCTION OF—ADDITION OF, DC. 

(1892) 19 L A. 203 (216) = 20 0- 296(310), 
Alteration of. 

--Decree and appeal therefrom-Alteration betittn 

dales of—Notice of—Appellate coutl’s duly to talc. Stt 
Bengal Kegulations-Zillah courts Riguution 
III OF 1793. S. IN. (1836) 6 W. B. 96(P.0.> 

Amending statute. 

-Altnation of prior law by-Question as to-Cw 

aider at wo of prior Uw in case of-Necessity. Stt STATUTE 
— Inter pketaiion of-Prior law— Reference to 
-RULE. (1927) 66 I A. 96 = 660.619 

-Jun*dRtM> of court in rc'pect of pioctediii* a® 

mened prior to-Deprivation by amending «a»««£- 
Effect .4. Stt CALCUTTA RENT ACT HI OF IW- 
OpERAllON OF. (1927) 64 L A. 162(166)=WC- 608 

p «» .fetation if fins S« SrATUll-KErKOSrKnu 

Amending is well as consolidating statute 

-Section of. intended to consolidate or 

to find out. Stt CONTRACT ACT-AMENDING AS 

AS. nc. (1016)431.A. 164 (170-1) “40B 630 (6367J. 

Appeal-Bight of-SUtnte giving- 

-Necessity. DECREE-APPEAL FROM-RlOHT 

OK-STATUTE OR OTHER EQUIVALENT GIVING. 

Applicability or application of. 

EQUITABLE CONSTRUCTION. 

-Strict words of Act—Test proper. SsrUJJ 10 " 

ACT-APPUCABIl.nY-tQUITABLE 

Estoppel. 

-Ajfabtli.) by. to(l) UMiraw! 

TSS^«...»3%g!SS 

BVBIDmlOr. (1928) 651. A. 256 = 61 It 

Hardship or incomemence-Consideratio 

of—Propriety. 

- (See UW - APPLICATION OF-COU*^ 

duty.) 

-No question of convenience or iKonvenienc*^ 

a dear ose be allowed to have any weight in t» ^ 
tatioo of a statute (440). (Dr. luskiHflen .) 
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STATUTE 

Applicability or application ot-iCamJ.) 

Hardship or inconvenience-considerations 
OF—PROPRIETY'—(C cwri/.) 

-Where the meaning of a statute is clear and andoul* 

td, eflect must be given to its provisions, however injurious 
the Court may conceive the consequences to be (483). (/>'• 
biikington.) Queen v. eouljee byramjel 
( 1846) 3 M. 1 A. 468 -5 Moo. P. C. 276-1 Sar 305. 
-It may appear to t< harsh to disregard the presump¬ 
tions arising from length of time and general conduct, but 
we have nothing to do with that question, we are bound to 
act on the principles laid down in the two kegulatk** 
bearing upon the subject and having the force of statute 
law, according to that which we deem the true construction 
(497). (Mr. Bam Park,) MAHARAjADHEERAj RaJA 
Mahatab v. The Government of Bengal 

(184950; 4 M. I. A. 466-1 Sar 385 

-The conclusion reached by their Lotdshipv may 

appear to hear hardly upon the appellants, but if so a 
remedy must be found in an amendment of the law the 
terns of which are reasonably dear (227). ( f'neamH 
Cew.) Ward A Co. * The commissioner of Taxis 
(1922) 33 M L T . 225 (P. C X 

■- See C. p. c. OF 1908. 0 .2. R 2-APPLlCABIIJTY 

ok . Duty of Court. (1922)501. A. 115(120) - 

4 Lab 32 

MOTIVES OF PARTY AFFECTED-REASONS FOR 
Enactment. 

-- Caniiderahani af—Prafiety. 

If the words of a law are clear and positive, they cannot 
be controlled by any consideration of the motives of the 
P»rty to whom h is to be applied, nor limited by what the 
j»dges who apply it may suppose to have been the reasows 
*or enacting it (6(H). {Sir Jam, 1 IV.CMn/t.) MOON 
SHU BUZLOOR RUHEEM ?. SHUMSOONSlSSA BEGUM. 

(1867) 11 M I A. 551-8 W.B PC 3* 
2 Seth 69-2 Sar. 269 

PROCEEDING COMMENCED DURING OPERATION OF 

Statute. 

-Amending Act passed subsequently depriving Court 

Jurisdiction in the nutter-Effect. See CALCUTTA 
BINT ACT HI OF 1920-OPERATION OF. 

(1927) 64 LA. 152(166)-54 C- 508. 

Remedy to Party aGcrieved-Existesci or 
OTHERWISE OF. 

-Consideration of—Propriety. See STATWTf-HjJlS 

DICTION. (1849 50) 4 M I- A 353 (371). 

Status. Race. etc., of Parties-Cossidsration of. 

-- Permissibility. See LIMITATION ACT-APPUCa- 

MUTY-StatJS, nc. (1873) 1 1. A. 34 (62). 

Suit not known at date of passing of act. 

--Applicability to. See LIMITATION ACT OF l^*- 

DlVORCE A’VlNCULO. (1872) Bup. L A. 108 (111 *)• 

Body created by. 

rr~Powen conferred upon. Sat STATUTE-STATU- 
*>*Y BODY. 

OlTU Ooort—DeclMon of-Appeal fron-Blght 
of—Deprtvntlon of. 

Ilr'SaUtory provision for-Nec*«ity ; J" 

AFfW. FROM R1CHT ^ 


DECREE 


STATUTE- (Cmetd.) 

Code or Codifying Act. 

- EikatJitxnai *f, >* matter, dealt M/i ky ,f. 

The e^cme of a Code is to be exhaustive on the matters 
in ie>p(\t of which it declares the law. and it is not the 
province of a Judge to di>rtgird or to go outside the letter 
of the mailmen! acording to its Hut comtruilion. (Lard 
Awry.) GoklL M.lNlMR PUDMANUND SINGH. 

(1902) 291. A. 166 (202)= 29 C. 707 (716) = 
6C. W. N. 825 - 4 Bom L B 793-8 Sar. 323. 
-Instance of — Interpretation of—Principle appli¬ 
cable. See Sictfssios act of iw5— Nature of— 
Codifying act if a. (1896) 231. A. 18 (26)- 

23 C. 563 (671 2). 

- Pr„r In—Alterative af—bitenti^ at t,—Mede 

at auertatming. 

The proper mode of dealing with an Act intended to 
codify a particular branch of the law is in the first instance 
to examine the language of the statute and to ask what is 
its natural meaning uninfluenced by any considerate* 
derived fr.ov the previous state of the law and not to start 
nith enquiring how the law pieridsly stood, and then 
assuming that it mas probably intended to leave it unaltered, 
to set if the words ol the enactment will bear an interpreta¬ 
tion in coofoemity with this view. If a statute, intended to 
embody in a Code a particular branch of the law is to be 
treated in this fashion, its utility will Ire almost entirely 
I destroyed, and the very object with which it was enacted 
■ill be frustrated. The puipuse of such a statute sutdy wa* 
that on any jmM specially dealt with by it. the law should 
be ascertained by interpreting the language used instead of. 

oamrng over a vast number of authorities in 
to discover what the law was. extracting it by a 
critical examination of the prior decisions (Lard 
l/jinirlti*.) NORESDRA NATH SIRCAR KaMAI.A- 
biSim DaSI. <1896)231 A 18(26)- 

23 C. 563(6712)"6 M L J. 71-6Sar. 667. 
friar Statute—lata dealt uitk ky-Cadittahm af 

The question was whether the Contract Act of 1872 was 
intended to alter the law applicable to common carriers. At 
the lime of the passing of the Act of 1872, there was in 
force a statute relating to common carriers (The Carriers 
Act of 1W5). which, in connection with the common law 0 
England, formed a Cods at once simple, intelligible, and 

Held that, if it had been intended to codify the law of 
raaaon carriers by the Act of 1872. the moic usual course 
«ould have been to have repealed the Act of 1865 and to 
reenact its provision*. with such alterations « modifier 
as the else might seem to require (129) (lard Mac- 
..,kt,m.) IRRAWADY FLOTILLA CO. t. BUCW'ANDASS. 

1 (1891) 181 A. 121 = 18 c. 620 (628 9)-6 Sar. 40. 

Colonial Statute 

_Interpretation of-Engl»h lines—Inteipretation on- 

Pnpmsibilitf. See STATUTE-INDIAN STATUTE- 

Consolidating Statute. 

- Ok„‘t ef—lmlerfretati*’< af. 

Tbe tropositka that, in dealing with a consolidating 
suu'.e each en*tmeot must be traced to its original source, 
•ad when that b discovered, must lie construed according to 
the state of circumstances which existed when it first became 
Uw has neither rtavon nc* authority to recommend it. 
Tbe very object of ccesdidalk* is to collect the statutory 
v-aria* oton a particular subject, and to bring it down 
| to date, in order ‘bat it may from a useful Code applicable 
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STATUTE-'CW/.) 

Consolidating Statute— 

1 .. tin, iuam-taiKc* Mi-ting at the tint when the cuasofi- 
li ning A-1 is paved. (Lord IIj/v*.) ADMINISTRATOR 
(IF.NLRAL OK BENGAL:-. PRFM L.\L MULUCK. 
(1895)221. A 107 (116)-22 C. 788 <798)-6 Sar. 603 

Contract. 

- C uffu! tetuvn—ll'kiek fronts. 

An Art of the U-p-lature mu>t prevail again-t private 
p.t< tion (115). 'J*rJ Dtuudm.) SATYA SIRANJAN 
Chakravakh Ram I.al Kaviraj. 

(1921)521. A. 109 = 4P 244 - 6P. L T.42- 
21 L W. 289 = 29 C. W N. 725 - 27 Bom L R 753- 
23 A. L J. 712=A I R 1925 P C 42 = 
861. C 289 = 48 M- L J 328 

-Convent sptvifinl in Statute-Contract made without 

—Statute prohibiting—Statute restraining I outt from 
i-nuitaining >uit upon—Di-tinction—Repeal of statute sub¬ 
sequent to contract—Suit upon contract—Effect on right 
of. S« Contract— Enforceability of-Statute. 

(1834) 5 W R 72. 

-Provisions of statute applicable to—Variation of. by 

reason of general Considerations or administrative rales not 
having sanction of statute-Permissibility. Set CONTRACT 
-Variation of. etc. (1912) 391. A 177(182)= 

39 C 981(992). 

Criminal Law. 

- Strut eonstruetion of—.Vetetsilf. 

With re>pevt to the Criminal Law. the construction is 
always to b-: -trie I. (Lvd ll’tnt/eyda/e.) NCA H 00 SC r. 
The QUEEN. (1857) 7M I. A- 72 ( 98)- 

4 W.R 109 (P.C.) = Boul. 189 -1 Sar. 598 ^ 1 Suth 285. 

-If the mofuvxl court has no jurisdiction now. by 

virtue of the East Indian Company* Regulations, to dispose 
of this case, they (the appellants) mast escape justice; but we 
(their land-hips) are not. in any way. to alter oc con-tiue 
differently the rules of the Criminal law in consequence of 
the supposed justice of a particular case. The rule is that 
that law is to be strklly construed. {Lard II ’emltjdale.) 

NliA I loose i*. THE QUEEN. 

(1657) 7 M I. A. 72 (103) ! 4 W. R. 109 (P. C.)= 
Boul. 189--1 Sar. 598 = 1 Suth 285 
Declaratory or prospective. 

■-Test. See Bombay Regulations-Civil courts 

(LAW TO BE OBSERVED) REGULATION IV OF 1827— 
NATURE of. (1837) 1 M L A. 470 (481). 

Deed. 

-Construction of—Suluequent statute-Reading into 

deed of-Propriety. Sit DEED-CONST RUCTION OF- 
STATUTE SUBSEQUENT. (1904)31 1. A 116(120) = 

26 A. 299(309) 

* - Dttd taken under Statute—Cemitnutim of—Refer • 

tact to frer.isions of Statute—Xeiewtj. 

Where there are alternative possible constrecticms of an 
instrument taken in pursuance of the provisions of a Statute 
it is proper and indeed necessary to refer to the statute by 
which the form and purposes of the instrument are prescrib¬ 
ed in order to make sure that the construction determined 
upon is consistent with the provisions of the statute (441). 
(*> Henry Duke.) UNITED STATES FIDELITY' GUARANTY 
CO. KING- (1923) 33 M LT. 438 (P. C.). 

Defects in. 

* -Supplying of-PermissibiEty. See STATUTE-lN- 

TERHkETATION OK—INTENTION OF LEGISLATURE. 

(1846) 4 M I. A. 179 (187-8). 


STATUTE-(Oa/.) 

Disabling Statute. 

- Void xn-VoidaUe wkrn means. 

Fatgiish lawyers are familiar with this principle of coo- 
struction applied as early as the time of Lord Coke to the 
disabling Statute of 1st Elia. c. XIX, s. 5. and in several 
nsedtra reported ca-*es between landlord and tenant, or 
clauses of forfeiture in leases. Words which make a Bishop's 
grant - utterly void and of none effect to all intents, con¬ 
structions, and purposes," have been held not to prevent the 
grant from being pod and binding on the grantor, and in 
some cases confirmable by the successor; and so a proviso 
in a lease, that it should be void altogether in case the 
tenant should neglect to do a certain act, has been held coly 
to make it voidable at the option of the landlord. These 
authorities illustrate a general principle of construction 
which for its justice, reasonableness, and convenience be 
considered of universal application. 

S. 5 of Bengal Regulation XLIV of 1793 provides that 
when a Zetnindary it sold at a public sale for discharge <4 
arrears doe from the proprietors to the Government. ' all 
engagements which such proprietors shall have contracted 
with dependent Talookdars. whose Talooks may be situated 
in the lands sold, as also all leases to under-farmers ami 

poetahs to Ryots.shall stand eamelled l'*> 

tie day of sate ." . 

Held, on the principle of construction above stated, that 
the ranting interests of the Talookdat did not. 1 /« /*''• 
cease to exist from the date of sale, that the section did jj 
autboriif the purchaser to disturb the possession, and that 
it left him an option to confirm the existing rate ot rent 
(145 6X {Lord Justut Tomer.) RANEE SURNOMOYEE r. 
Maharajah Sutteeschunder Roy BaHadoor. 
(1«#4) 10M.I.A. 123-2W.B »» J *8»r60- 

1 Sutb. hw- 

Drafting of. 

-Bad drafting-instance of. 5rc COMPANIES ACT OT 

IW. S. 68. Expi. a919)47I.A M SM4S<0) 

-Defect in—Instance of. &tr C. P;& *JftL 1 

(H)—Object of. < 19,6, %V^4l3)- 

- Eif re,stems hi,rent to eomy uml 

I* is certainly to be wished, that in framing statoto. 
same word should always be employed* the «"* 
and that the introduction of new terms, in dealing* 1 
same matter, should be avoided (401 

Casement r. Foulton. (1845, 1 3 ?' Its & 

5 Moo.P.C. 130-1 

- See CONTRACT ACT. SS. 102. J°L > J- ffl js 

(1916) 43 LA. 164(1712)=40 B 630 (638). 

-Inartificial drafting-instance of. Set LI 

ACT OF 1859-DRAniSG OF. (1877) 41. 

Discretion vested by. . 

-Exercise of-Mode of-Guide tcj-Mcde 

out by Suture. J* C. P. C. 

UNDFR. JUDICTAL. ETC. (1898) 251 g ^ 

-Interference in appeal with- HUSBAND ^ 

WIFE—SEPARATION ON GROUNDO^. ETC ^ (p a ) 

-Judicial not arbitrary, i* Dl^RniON--J^g A e L 

NOT ARBITRARY. (1898)25 

26 C. 39 (45) and (1917) 44 L A. 218 (»* ^ 

- Statutory body. See STATUTE-STATUTORY 

-DISCRETION VESTED IN. 
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STATUTE —(Oa/.) ' STATUTE-tf.W.) 

Dominion and Provincial Statntea dealing with Earlier and later Statutes-(fa/.) 

dlfler«nt subject-matters but covering particular Eout* SHWiMftW.) 
ttftl 

r a -tration of the I-egidatute when the Act of 1858 was passed 

-Conflict between, as regards latter—Which prevails | , ri( rK _ r ■ „ . ■* 

-Reception in section of Provincial Statute—I,*reduction a ^ ra , Bin ng ,£ c W rt foe to be paid before the 
of. by rtasc* of soch Conflict-Propriety. Set LEGISLATION crikxt was i»*Kd (2001. (Sir fiWLrJ fa* 1 
-DOMINION AND PROVINCIAL '^ | SUTK)JC. VfUNGMkAU M.AkWAkl r. MOHUNT GukSAH.tl NUND. 


-Dominion and provincial legislation. 

(1922) 33 M L.T. 219 (224) (P.C.). 
Duty imposed by-Refosal improper of. 

-Remedy by mandamus in case of. JrrC.P.C. OF 

1908.0- 21. R. 92— Refusal to confirm sale. 


(1889.16I A 195-17 C 347(357)=6 Sar.463. 

- Interfietati.m rf—Later Art if ami la what extent 

a guile It. 

It is not a coodo'ive argument as to the construction of 


Earlier and later Statutes 

Earlier Statute. 


(1876) 3 1 A. 230 (238). M c a,|j n .\ vt lo that unless it be construed in a oarti- 
ter Statutes cular way a later enactment would be *uip| u ^ge. The 

iTATUTE. later Act maj luce bten designed ex dlun Janie eanle/a. 


- Central of.ij taler Statute—Title if Idler Statute to remove pr~ilfc doubt. (76N). (WCWk) 

to pie utfe of earlier an.—liter Statute me Si* SlUARl SaMUEL. /- tie matter af. 


(ifrtuly leelaratary. 


(1913) 191C 765=17 CW-N. 736. 


Where the question was as to the true intent of a parti* -Law dealt with by-Codification of-Mode of. See 

IM regulation of the year 1787-whether it operated as a STATUTE—COPE OR CUMFVING ACT—PRIOR STATUTE. 
prohibition of a loan to a Zemindar without the con«ot of (1891) 18 I a. 121 (129)« 18 C. 620 (628 9). 

toe Revenue Officers registered a*‘.herein mentioned or -Right luircsIomkr-No revival by later statute of. 

l ef '! imou, ' l « d 10 nothing more than a restriction up* See | jmitaIIUN ACT—EaRIJER ACT—RIGHT RARRF.lt 
the Jurisdiction of the court over transaction, of that des UK Utt. 
enpeion, unless sanctioned and registered a. alnre mention , . k Sl nnri 

^nd the title of a Regulation parsed in I79J was Ul ' M SlMVri - 

teferitd to which appeared to treat the lestrictions contain - Inter fretali* t rf—Kefeal «t eailur Statute—In- 


edto that of 1787 as amounting to prohibitum.. ieil that ter fetalis r remlting in—1'r.friety-fiar/ier .Statute en- 
Mlw that was the true construction of the Regulation of' acting if,ml /«-Later cue enacting genial law. 


1287 itself, that sense could not be impo*d upon it by the 
“•»»*« of a subsequent Regulation, not expressly declara- 


Difficulties have frequently been imposed on Courts of 
Juliet in ccAdraing statote. arising from the apparent con- 


: mBch by the title of a Regulation only. (Ur. feet betnttn .pedal and general legation ; ami the rule of 
Ml" Bumpm.) GOPEE MOHUN THAKOOR u. raja coutruction that .pedal legi.Ution is not repealed by 
WDHANAT. (1834) 5 W. R. 72-*1 8 utb 8(11)- general enactment., unless a dear implicate of that in- 

. 1 Sar. 42 rention can be found, was adopted in early time, to meet 

~Later Statute it an! win a pule u. te**k**. *** ^ in n ° mr,ou4 m . odr,n , 

whnhfr a nrro,n who had oUairn' an »****>■ “** •» * fundamental rule, in the construction of 


-~--l*tntim af-Later Statute i/ ami when a guile to. 
Thequeslion was whether a person who had obtained an 


?TaTx iZ m uZ S-Tlh- a-U^e- Statute in genera, term, is 
* properly constituted guardian though no formal rerlifi not to be.onUmed to repeal a previous particular statute, 

«• i. pin™*, ? ST£r££ —h -«■» <— >* -i»~ •« ih - 1 «« 

by, him. in other words whether the provisions of unk»> snch an intention aMlin by necessary 

*»*• (7). (Sir Mamtagie E. Smith.) UNNODA 

Court Fern Ac,, which was pa^ed in 1870. contain- (1872) 19 W B 5-15 B L B 60-2 Sotb. 740. 

"‘PtOTWoo to (he following effect: "Except in the-Una sound principle of all jurisprudence that a 

hereinbefore mentioned no document of any of the ^ p^iKwlar law U not ea«ily to be held to be alsrogat- 
in .J.? CiSed U chaf geable in (he firs, or secood Schedule r j b, a p >ttrior law. expressed in general terms and by 
In l r * nn , e,fd 4h,Uhe fiW ' exhiUted. or recorded lh * apparent generality of its language applicable to and 
L^E , °y-tai **!■»• received or furnished by number of la^ofwhkh the particular law is 

IhLCl .. 0ficer ' Bnless io 'e'pe't «ch document fro*. Tins as a matter of jurisprudence, av understood 
“ PMd a fee of an amount not less than that iodira,- ^ England, has been laid donn in a **?« number ol 
TkHUh r ,he Uid Khakku " c , cases, whether the prior la. be an expnr>s statute, or be the 

of Ah 5, 4hCo,,t considered that the certificate under S. 3 (oamcn « customary law of be country. 

" B JJ. * L of 18S8 could not actually come into existence Wbeft ' «ords in a later Ac, -re capable ofreason- 
0 S“*JW*»whoha*^ permission of the Court to able and sensible appbeatis* w ithout extending them to 
the requisite amomt of stamp duty." w bjectsspecuDy dealt with hycarhfi kfidaliw ■ thj, 
hettfee held that Tperscn was not a duly constitut- eJT ^and>pedallegislation i> not to be held indirectly 
on <l« S. 3 of Act XL of 18S8 until he chained ^ aRered. or derogated from merely by force of soch 
in pursuance of the order that he was .ords. wrthout any indicatMi of a partKoUr intcn- 

iir. 10 0M - ST Vo do so (9T4). (lari Fhllirntre.) MCOLLEv. 

‘ U tfc * mttni °8 of the Act in 1858 was tlut the stCOUX. < lW2 ) 31 90 ‘ 

«rtificate was complied with by obtaining the_ Ptp ,M enactment m-Qnlifealiem or neutraliu- 

*z pSKasrtaaasss -.», 

*ho*i uS ^P^'-dveyean after the Act of IL-- ^J^wJ^^tRATOR GENERAL OF BENGAL *. 

Af2S»^.**j!L"aS K-is-u* <r«.a 


i. and the certificate b “ttal'T 
U that It most be seen wbat was the in- 
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STATUTE -(<’ */-•'•) 

Equitable construction. 

--Addition to statute by—Power of. Se. FORFEITURE 

Aa IX of 1859. S. 20. Proviso. 

(1871) II. A 167 (176). 
- Applicability of Act by— Permit bitty. See LIMITA¬ 
TION Ac r—A pplicability of— EouirAiLsCossnti'C- 1 
nos. (1873) 20 W.B 375. 

——Ptrmi'sibility—Exception in certain case from pro-1 
visiun* of Act—Implication by equitable cooMrectioa of. | 
S/e FOKFEITtRE Aa OF 1859. S. 20-PROVISO. 

(1871)11. A 167(176). 
Estoppel against. 

- Sa Statute-Provisions or— violation of- 

PLEA of. 

Exception. 

-Express exception confined to one Case— Applicabi¬ 
lity of. tort her c»«. Sa Limitation act of 1859. 
S. 6-Exception created by. 

(1871) H M.I.A. 111(119 50). 
-Proviso—Distinction. See STaTUTE-Pkoytso- 


EXCKPTION. 

Extension of whole or part of-Power of Local 
Government as to. 

-Exercise of—Mode of-Section rmxhfid by Uta 

section—Extension of former without extending latter so as 
to give former a different operation from that which it 
would have in the Act read as a whole—Legality of. Sa 
Transfer ok Property Aa, ss. I. 123.129. 

(1926) 511.A 23 (27 8)-5 Bang. 7. 
Facultative and permissive only. 

-Statute which is. Sa OUDH ACTS—SETTLED 

Estates Aa. 1906-Nature of. 

(1929) 66 LA. 156 (161)-4 Luck. 122. 
General and particular provisions of. 

-Avoidance of former by latter. See MORTGaGE- 

Sun to enforce—Decree is— interest allowed 

BY—CONTRACT RATE-INTEREST AT-DATE TO WHICH 
MORTGAGEE IS ENTITLED TO. 

(1926) 541A 1 (2 3)=Si C. 161. 

- Express pensions exclusively appli/Me to .me 

matter—General pensions applicable la Mere* matter— 
Contra! of former by latter. 

The question was whether the .Supreme Court of Jadka- 
lure at Bombay had power to admit persons as Anomies 
and solicitor* to practise in the Courts there, except such 
as were qualified in the manner pointed out by the Charter 
and letters Patent of 1823 by which that Court was coo*ti- 
luted, ami it* proceeding* regulated. In support of the 
contention that the Court had such a power reference was 
made to a clause in the Charier, whereby a general power 
was given to make rules with regard to the general practice 
of that Court. That general power was. however, clearly 
applicable to another and a different matter. 

Held, that that general power could not be considered as 
overriding the express directions given in the clause pets- 
liarly and exclusively applicable to the appointment of 
Solicitors in that Court (440). (Dr. Luikinpon.) MORGAN 
LEECH. (1811) 2MI.A. 428 = 3Moo. P.C. 368- 
2Sutb. 128- 1 Sar 215. 
General and Special Statutes. 

- Repeal of latter by former-Ted—Txo virtually 

contemporaneous. 

Where the question wa* whether the special legislation 
contained in Bengal Act X of 1359 (S. 32) was repealed by 
the general legislation as to limitation contained in Act 
XIV of 1859 passed six days later, held, upon a comparison 
of the two statutes in question, with reference to their 


STATUTE—(C.W.) 

General and Special Statutes—<Ce*«r,/.) 
objKt*. and considering that they were virtually contem- 
poraneou* Acts, that the intention to repeat the particular 
law was not made distinctly to appear, either by express 
words or necessary implication (7). (Si' Montapu E. 
Smith) UNNODA PERSAUD MOOKERJEE V. KRISfO 
COOMAR MOITRO. 

(1872) 19 W. E 5 -15 B LB. 60=2 Snth. 740. 

-Special statute earlier-General statute laler—Inter- 

prelation of later one resulting in conclusion of repeal of 
earlier one-Propriety. See STATUTE-EaRUIR AND 
later Statutes—I.ATER Statute - Interpreta¬ 
tion OF. (1872) 19 W.B. 6(7). 

-Subject-matter same-Statutes relating to-Re- 

peal of latter by former—Test. See BENGAL ACTS-RENT 
Aa OF 1859. S. 32-RENT SUIT IN COLLECTOR'S 
Court, eic. (1872)19W.B.6(7). 

IUanntloDi to. 

- Part *1 Statute. 

The illustrations to a Statute are to be taken as put of 
the Statute (617). (lord Atkmon) LaU BAILA MaL r. 
AHAD SHAH. (1918) 16 A LJ. 905 = 124 P.B 1918- 
23 C. W. N. 233 25 M.L.T. 55 « 180 P. W. B. 1918 ■ 
29 C L J. 165 «1 U. P. L R (P.C.) 26 - 48 10. 1 - 
21 Bom. L B. 558 36 M LX 61t 

- Usefulness tf—Rejection of. \then permiiM. 

In the construction of the Straits Settlements Evidence 
Ordinance 111 of 1893 it is the duty of a Court of la* to 
accept, if that can be done, the illustrations given as tae| 
both of relevance and value in the construction of the 
text. The illustration* should in no case be.rejected because 
they do not yjuare with ideas possibly derived from another 
system of yjrispmdetsce as to the law with which they or 
the xction* deal. And it would require a very special case 
to warrant their rejection on the pound of their assumed 
repugnancy to the sections themselves. It would be the very 
last resort of construction to make any such assumption. 
The peat usefulness of the illustrations, which ha", 
although not part of the sections, been express!) ran*"® 
by the Legislature as helpful in the working and applicauoo 
of the statute, should not be thus impaired (263). 
Ska*.) Mahomed Syedol Ariffin »• YWH w 
Gark. (1916) 431. A. 256 - 21C. W. N. *7- 
(1917) M. W. N. 162 - 391. C. 401 - 19 Bom. L. B. 167. 

Imperial and Provincial Statutes dealing with 
different subject matters, bnt covering 
particular cases. 

-Conflict between, as regards latter-Whichprtv^ 

-Exception in section of Provincial Statute—TntrodoctK^ 
of. by reason of such Conflict-Propriety. See LEGISLA 
-DOMINION AND PROVINCIAL LEWSLATIW. . 

(1922) 33 M L. T. 219 (224) (P C I- 
Indian Statute-Interpretation of- 

-English law on which statute fowded-WW®* 

—Permissibility. Set STATUTE. (1) INDIAN STATCT* 
INTERPRETATION OF-L.ANGUAGE 

’ INTERPRETATION OF-PRIOR 


( 2 ) 


TO-PERMISSIBIUTY-RULE. (1927) 56 1 A. * 

-English law principles—Inapplicability or 

positive language of Indian statute. See TRANSFER 
PROPERTY ACT, S. 130-CONSTRUCTION OF. 

(1912) 40 LA. 24 = 37 

- Enyhsk linee-Interpretation cn-Per*isa*‘"r 

Colonial Statute-Rule in case of. .. 

On a question arising as to the constroctiwiol ^ j 

S. (5) of the Straits Settlements Evidence Ordinance u* 
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Indian aUtate-Interpretation of—((>*/.'.) 

1893 one of the learned Judges of ihe Court U« rl^einJ 
’ I think that it b safer to con*true S. 32 (3) and the ills' 
(rations on English lines than to extend the tngii'h law«f 
eridence in reliance upon the language of S. 32(3). and the 
illustrations which it appear* to me are onNraalfc a* 
wading in changed phraseology the principle >4 Engirt 
adjective law." 

HtU. that such a method "f W B Kl ha wa* neither 
safe nor warranted, anil that the cor rot »it» wj*”ilut 
the rule and principle of the C«*wy must lr accepted j* n b 
found in its own Evidence Onlinarvce. and that the a^ept- 
ance of a rule or principle adopted in «*r derived fro* 
English law is not permissible if thcrrliy the true ami mlual 
meaning of the sutme under cws'trwiioa I* varied.«« 
denied effect - (262). (L'rJ AUv.) MaHOMED SVEDOL 
ARirUN 9, Yeoh ooi Gmk. 

(1916) 431. A. 266 = 21 C. W. N 257 = 
(1917) M. W N. 162 -19 Bom LR157 
391 C 401 

-Facts of Indian life—KefereiKe to—N«ve**ily. Stt 

Insolvency Act—Interpretation of. 

(1896) 221. A. 162 (170) - 23 C 26 (3$) 

- Indian Coarti—Pratlitt of—EaMnM <*>u of 

-Privy CoawiPi inUrftnutt w>lk. 

The Privy Council would lie unwilling to intetfrre with 
»established course of practice of the Court* in Indu t m 
this case as regards the construction of S. 240 of t I’. 0. 
°f 1859) unless they came to a scry clear opinion that rt 
«« wrong (SW l).(5rr Ur/ P. Collin.) ANl'ND MIL 
DOSS K JUtlODHUR SHAW. 

(1872) 14 M I. A 543 17 W R 313 
10B.L R. 134-2 Salt 559-3 Su 81 
“-“Where the qaotion wa* whether a -ecorul appeal lay 
High Court in ca*es arising under the Madras Kent 
*"**1 Act and the I'rivy Council found that the practice 
ever since the passing of the Act, f"r Mtfc appeal* :<• 
« Netted to the High Court. Mi that their |a*d*lrip* 
■ould not be disposed to interfere with *uch a F*g *ramhng 
f*»?Ke, even if they thought there wa* an implied rule 
against second appeab lying in such ca*e*f2W-5 ). (.Vr. 

4Ji.) Ravi Vieraraghavulu t. Bom wa Dinara 
™*TA NARASIMHA. 

(1914) 41 LA.258-37M 443(4M)' 
(W14)M.W.N.695- 16M.L T 262 20C.L J 376- 
18 Bom. L. R. 863-19 C. W.N 97 - 251 C 305 
ll» W.779-27M LJ.461 
ofilotult fuMrc-InlopnU/iM 
•j-Prniuu Halt of lav-fin fin* An 4 SMntt 

""***-Rtfnnott lo—P/rminiKItly. 

B hu often l«en pointed out by this Board that where 
"' f,e ** a positive enactment of the Indian Legislature the 
course b to examine the language of the *!atute and 
°,!^ rUin Proper meaning, uninfluenced by any consider- 

F«5fr ed from lbe P ,evi00 ' Mate of the h*-<* >4 the 

lw upon which it may be founded. These nfc*n* 
* *» ly peculiar force to testamentary era* «** h 
the Indian Succession A-tof 'be 

{JoUt* and Administration Act of IMI- (AW5«4n.) 
L Ramanandi koer > MT. Kauwatt KOER. 
. AWf (1927)661- A. 18- 

5 ?• WaL L T 80 p 19 47 C J* 1 JZ1 = 

197 1- 0. 14=9 Pat. L. T. 97 = 32 C W. N 402= 
30 Bon.L R 227-(1928) M W N. 282- 
28A.L.J. 386 - 7Pat 221 -27L. W 782- 
.A. I. R. 1928 PC. 2 - 54 M LJ- 281 f285, 
Uniformly in Indian Courtt at l+-Stn* ,l T- 
*EW. C S Ee 10 ,be conclusion that the «« 

(S. IS of C. P. C. of 1859) are to be 
°7 the High Court in one sense when u is 
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Indian statute-interpretation of-( Camd.) 
exetCNtrg its original jurisdiction <* silting on an appeal 
from a decree made under that jurisdiction, and in a differ- 
eat *o*e when it is sitting ui an appeal from a mofussil 
- Court; and further that the Legislature has by the same 
form of words intended to make one law for the mofus.il 
I Court* and ai*«hrt f,< thu* of the Presidency towns (187). 
’(*/ Jaoul IT. C.M(.) K.VTHAMA NATCHIAR r. DORA- 
MNC.\ Tevar. (1875) 2 L A 169 -15 B. L B. 83= 
23 W. R. 314 = 3 Sir. 456 = 3 Sutb. 106. 

i-An enactment which i* intendtd to apply to all the 

1 Courts in India and whi h i* al*o a modem enactment ought 
| to naive the -ame soostrwtion in all th<~r Courts, and no 
ir*.oa*bkn( iwn of practise she*Id k allowed to spring 
up in any of the Presidencies (181). 

Thb olien atkuv was made with reference to the construe- 
lion of S. 15 of C. P. C. of 1859. (Sir Jama W. CoM t .) 
Kathama NaTCHUR r, Dorasinca Tevar. 

(1875)21. A. 169-15 B. L R 83=3 8ar. 456- 
23 W.R 314 = 3 Sutb 106. 

- Stt Limitation act—Interpretation of— 

I'MIORMITY OE. ETC. (1907)341- A. 186(192)- 

30 M. 426(432). 

Interpretation of. 

AFFIRMATIVE DtRlCTIOS-NEGATIVl PECUKATION. 
■ Icntoin; of /alUr—P.tmiiuhlity. 

If the proposition contended foe Iry the Supreme Court 
I at Bom lay could be maintained, the consequence would be. 

. that the negative part of the dau« (which direct* affirma- 
lively what shall be done, and declares negatively what 
shall not I* done) would be whoMy inoperative. It is 
! death impractiaUelo adopt a ccmstroclion *0 wholly 
lepurnant to the first principle of interpret at ion. and *0 
repugnant to the plaan meaning of tire word* (43V). (Dr. 
/■■i.-iiffat.) MORGAN r . LEECH. 

(1811) 2 M I A 428 - 3 Moo. P. C. 368- 
2 Sutb 428-1 Sir. 215. 
AFFIRMATIVE ORWJt-POWIR 10 MAKE, 
CONFF.RREI>—NtCATIVE ORDER. 

-Power to make, if impfied. Stt KF.GISTRATION 

AFFIRMATIVE PROPOSITION—EXTRACTING OF. 

FROM SECTION EXPRESSED IN A NEGATIVE FORM. 

-Prioriety- (ViUomnl flmuJm.) JWALADUTT K. 

riu ANiTkAlA Bahadur Bansiui. motiui.. 

(1929 56 I A. 174-53 B 414 27 A. L. J. 679 - 
49 CLJ .485 - 31 BOB L R 687 1161 C. 707= 
49 29L W.884-I19291J1 .W.M-440- 

A I R 1929 P C. 132 = 56 M L J. 739 (749,. 
AFFIRMATIVE WORDS WITHOUT ANY NEGATIVE 
EXPRESS OR IMPMED. 

_existing dale of suit—Effect on. Stt 

Smvu-K.cm ccisnw (JM) 

analogv-Kcasohs FOUNDED ON. 

_ Tonfh, tmtlrntm, of SUtnlt-/*o,ff.cM,l, to. 

Arguments from analogy may arbe where apnNjk til 
' u« btodwk but where the Court* are ocalmg w.th the 
er, ad meets of a Statute. iea.*oos founded on analo- 

I. tnrdicahle 053)- HAM CHUNDEK DUTT 

rasTSsss uin. om * w.». . 353 = 

r . JLGHF.H C.J b l R 229-2 Su th. 836 = 3 Sar. 249. 
D^SIKESS Views — considerations Founded on. 

_ fMffJitohlily of. Ant ton [nop nnamUptotu. 

r LW.iilnfr founded on view* as to business which 
are obrioc*lj of the greatest practical importance would be 
,a-her vne*** for the invocation of the Legislature than 

an incentive to the potting of a forced construction cm 

I *di«* of an Act which in them«lves were capable of only 
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STATUTE—/f. 

Interpretation oMCtai.) 

iumnkss v 1 f.ws — con side rations founded on 

oik interpretation. {L»d Dunedin.) Imperial Bank 
OF IN|»1 \ r. U K.tl GVAW THU & CO. 

(1923i 501. A 283(293)-51C. 86-1R 637= 
21 A.L. J. 784-25 Bom L R 1279 = 
9 0.4ALR 937 - 33M.LT. 395 =2Bur L.J.2M- 
(1923) M W N. 609 A. I R 1923 P.C 211 = 
28 C W. N 470 - 39 C. I* J 186 761C 910-= 
45 M LJ 505 

Clause in. 

-Meaning <»I. See Statute—Interpretation of 

—Part, clause or Simon, etc. 

Confiscation or dfstrittion of private 
PERSON’S PROPERTY. 

' (*.«(//«.//.’« rt lu/lm* IH—Pi.fncty. 

If .1 Regulation i' to I* construed as Caking away any- 
Ik)!)’* properly, that intention to lake away ought to Iw 
exprw*d in very plain word*. or be marie oat by very plain 
and neces>ary implication. (Lord JuUue Jama.) LOPIZ 
r. MUtiDUN MOHl'N THAKOOR. 

(1870' 13 M. I. A. 467 (475)-14 W R P C 11- 
5 B L R 521 - 2 Suth 336 - 2 Sar 594 

-The rule Has long been accepted in Ibe interpretation 

of statute that they a ( e not to be held to deprive indh idgab 
of property without compensation unless the intentico to do 
mi is made quite clear, (Lord IVamnpom of Clyfe.) 
INGLEWOOD Pl’LP AND PAPER COMPANY LTD. r. 
New Brunswick Electric rowr.R commission. 

(1928 ) 28 L W 753 - 111 L C- 261 = 
AIR 1928 P C 287 

-If the vie* of the «o:tion (8. 12 of Madias Estate 

land Act) taken by the High Court wrte correct its effect 
in the present case mud br altogether to deprive the land 
holder, without any kind of compensation provided, of 
property of great value, and its effect would be similar in 
many other cases A construction of the section leading to 
such a result is not lightly to I* entertained. (Lord 
BLwobu’Sh-) BOMMADF.VARA NaCANNA SaIPV r. 
PlTfHAYYA. (1929) 561 A 346-52 M. 797- 
30L W 435«(1929'M.W.N 657 = 1191 C 636 = 
50C.L.J.493 AIR. 1929PC 249- 
33C WN 1097 57 M L J 654 

CONFISCATORY STATUTE. 

- See STATUTE-PEN \L STATUTE 

CONSEOUENCES OF PARTICULAR INTERPRETATION. 

-Consideration of-Propriety. See StaTUTF-AP 

PLICABIUTV OR APPLICATION OF-HARDSHIP AND 
STATUTE-INTERPRETATION OF-ReSULT OF. 

Convenience-Considerations of. 

-Propriety. See STVTUTE - APPLICABILITY OR 

APPLICATION OF-HARDSHIP. 

Declaration of true. 

-Sait for. and to have act done in contravention of 

Statute pronounced void—Maintainability. See SPECIFIC 
RELIEF ACT. S. 42—CASES UNDER—STATVTF. 

(1898)261.A. 16(28)=22 M 270(282). 

Doing of a thing—Direction as to- 

NOT DOING OF A THING. 

- Declaration as tc—Statutes containing—Distinction. 

There is no room for argument, that the Charter b 
merely directory of what shall be dene, and therefore open 
to the possible construction, that what was permitted before 
was still allowed ; for it is not merely directory of what 
shall be done, but it is expressly declaratory of what shall 
not be done (439-40). {Dr. Luskin pen.) MORGAN v. 
LEECH. (1841) 2 M. I. A. 428 = 3 Moo. P. C- 368= 

2 Suth. 428=18*r. 215. 


STATUTE—( Conti.) 

Interpretation 0 f-(Contd.) 

EJUSDEM GENERIS RULE. 

-Applicability of. See C. P.C. OF 1908,0.47. R. 1 

-OTHER SUFFICIENT CAUSE. 

- See Pensions act of 1871. Ss. 4 and 3. 

(1881)81 A. 77 (867)=6 B- 408 (421-2). 
- See Bengal Regulations-Limitation Regu¬ 
lation II of 1805. S. 2 (2)-Words. 

(1860) 8 M.I.A. 225(237). 
Eouitable construction. 

- See Statute—Equitable construction. 

Erroneous interpretation to get over 

DEFECT IN ADMINISTRATION OF JUSTICE. 

- - Pcrmusihhty. 

In other cases, the Judges who claimed a wider discretion 
as to making declaratory decrees, have assigned as a reajen 
for its exercise that there does not exist in India the power 
of entertaining a suit to perpetuate testimony. The preper 
remedy for wh a defect in the administration of justice, 
, if it exists, is an Act of the Legislature. It canrcA 1< 
supplied by putting an erroneous construction, or a different 
tondraction from that which prevail* in Kher part* of 
India, upon a statute which has no reference to the subject 
|(188). ( Sir James W. CdtUt.) KATHAMA NAlCHIAR f. 


DoraSINGa TEVAR. (1875) 2 U. 169* 


15 B. L R. 83 - 23 W. B. 314=3 8ir. 4M- 
3 80th. 106 

IMPLIED LIMITATION-READING OF SECTION WITH. 

-Permissibility. See C. P. C. OF 1882. S. 325 A. 

(1918) 461. A. 219-460.183. 
Intention of Legislature. 

- Actual cm, tnml—Court's duty la regard 1*1# 

only. 

Construing a statute the question to be considered is nrt 
what may be *uw>o*d to have been intended, but whit kaJ 
been said. (Leri Chomelier.) HENRIETTA MUIR 
• Edwards t. Attorney-General of Canada. 

(1929) 31L W. 601-A. I. B. 1930 P. C. 120= 
58 M L. J- 300. 

-The explicit words of a statute must rule whatever 

nuy be the general considerations as to what the Ups«*‘ 
ture was minded or was likely to do. (yiicount Dnttf ) 
I COMMISSIONER OF INCOME TAX. BOMBAY PBLSIDEXCY 

I r. Bombay Trust Corporation. I.td. 

(1929) 671.A 49-54 B. 216-1930 AU-W" 
34 C.W.N. 230 = 32 Bom. L B 361 = 1211 £ g*- 

31LW.582-(1930)MW.N.JM = 
A IB 1930 P.C.64 = 58MlJ- W* 

- Expressed intention — Retard ftr—Ntt0»tT“ 

i Copious construction— Impropriety tf, 

Every statute b to be construed, not capRwa*!/. « 
with a view to the expressed intention of the LeguiM 
(278-9). (Sir /An Coleridge.) JUGGOMOHUN GHOfl'• 
MaNICK Cmunu. (1859) 7 M I. A- 2« 

4 WE. PC. 8=1 Suth. 357=18*^ 

- Speculations as to-Defectt-SuPptyi*t 

mnahhiy—Words usei-Plam meansnt cf-CorerU • 7 


to gitt efect to. . 1 ^ 

The construction of an Act mast be taken from m 
words of the Act. We cannot fish out what p*sW "g 
have been the intention of the Legislature; 
the Legislature's defective phrasing of the statute; 
not add. and mend, and. by construction, make up 0 JT. 
cues which ait left there. If the Legislator* did “>'«? 
which it has not expressed clearly; moth wr* . 
Legblatcre intended something very different; » ^ 

latere intended something pretty nearly the opp»« ^ 
b said, it b not for Judges to invent somethin* . ... 
do not meet withip the words of the text 
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STATUTE-{tW^.) 

Interpretation of-(i\W.) 

Intention of Legislature:— 

cooHruction of the text always. of course, by tbc ,ootc»t>. 
it a not for them so to supply a meaning hr. i.i reaftj i: 
would be supplying it; the true way in these cases k to 
take the words as the Legislature has given them, an-i to 
Uie the meaning whkh the words given natural'} imply, 
unless where the const ruction of tho* word' k either 17 
the preamble or by the context of the words in quxtkn. 
controlkd or altered; ami. therefore, if any other meaning 
was intended than that which the words purport pUinly t.. 
import, then let another Act supply that meaning, awl 
supply the defect in the previous Act ( 1 ST K). (/W 
Brtufkan) CRAWFORDSPOONFR. 

(1846) 4 M. I. A. 179 « 6 Moo. P. C. 1 -> 1 Sir 333. 
Judicial interpretation long accfkieif- 
DlSTURBANCF. OF. 

-<&• ah * Statute -Indian Stxti i»—Iviek- 

prftation o»-I ndian courts). 

- Amkt fully in Sliini/ - Slalnl, * 

Cam tf—DlUiiulion. 

"'hen the terms of a statute nr ordinance are clear, oen 
A long and uniform COMM of judicial interpretation 0 /it 
•M) be overruled if it is contrary to the meaning of the 
enactment. But where the terms arc amtwgwc*' and a 
«italn interpretation has for a long liar keen put tp* 
Ihem, the Judicial Committee will no- dr-tuibthede- i' «' 
•hkh have so interpreted the statute. (lord Sumiur.) 
IRICOMDAS COOVF.RJI BHOJA f. COPINAJH Jit! 
THAKUR. (1916) 44 I. A $5 II C. 75917631- 
1 Pat. L W. 262-19 Boa L B 450 
*1M L. T. 262-(l917) M.W N363 5 L W 654 
21 O W N. 577'25 C LJ 279-15 A L J. 217 
391. C. 156 32 M L J. 357. 
Jurisdiction. 

- Sri Statute—Jurisdiction. 

Language or Statute. 

! pl,in meaning o/-Adoptioo of-Ncct»ii). S/.- 

limitation Act—Interpretation of—Language 

or STATUTE. (1873} 20 W. B. 375 and 

. (1909) 36 I. A 148 (166) 36 C. 1003 (1014). 
““Straining of. to avoid inconsistency rewriting from 
^liig With Subject by Lc-W-itufe—Propriety. Stf 

wTatvte—Provision or— Straining of. nr 

... (1872) 14 M I. A 496(624) 

UW ** UNDERSTOOD AT THE TIME—LMISI All Hi'S 
KNOWLEDGE OF. 

of, from it, omimn, la oca,! Jtitr 

Mt-Pr, t ru,y. 

In# « “* ,hil ,f P ,l,al ' 00 of a deed b not, under the 

In fb,ralion A<t - ** ,ht TraM,tr of Pr *W Ao ‘ 
JJpJ notice, their I«rd«hipv are impressed with the view 
Fine* registration has for nearly two centuries Um 
«constructive notice in this countrr 
and the knowledge of this law. whkh was then 
V* been present to the Indian Legislature when 
EfiB? different Indian Registration Acts and 

TB J? , o( '*«** io 'be F * 4 * rty . 

L^.'be 'em they have omitted testate the pruK.pb 
"CWnti°n •„ by itself notice (255). OW B*t- 
2‘lakdhari LAL v. Khfdan UL- 
*M 7 , L A * 239 * 49 C. 1 (19)= 25 C. W. N. 49 = 
479 = 131 W 161 = 28M Lt.Mj- 
. 18A.L.J. 1071=2P.I»T. 101- 

® Boa LB. 1319-571. C. 465- 39 M L J. 243 

-__ ON WHICH STATUTE IASFD. 

uAwntly-E/ot- . 

^h .?^ 00 w »■««> hu * P" tcaUr efltc! 11 

teamed oat, rod the fact that the react meet was 


STATUT1MCW) 

Interpretation tl-Cmd.) 
law on which Statute i«HW.) 
passesl in consequent of what the subsequent decision of 
the House of Lords showed to I* a misconception of the 
Lnglbh Law would Le quite irrelevant (42). [Viucum 

hnU r ) Krishna Avyangar r- Nallapfrumai. 
PiLlat. (1919) 471. A. 33 - 43 M. 550 (564)* 
18 A L. J. 489 - 22 Bco. L B. 568 - 28 M. L T. 28- 
( 1920 , M W. N 419 - 12 L. W. 92 = 66 1. C. 163 - 

38 M. L. J. 444. 

I-FGIM ATIVJ (*OUNt II.- fROTFIDlNCS IN. 

- Ki/traut lo—Profn, 1 f. 

!■ a case in which the High Court referred to the pro¬ 
ceedings of the legislature whkh recked in the puling of 
the A<1 II of IF/4 as legitimate aids to the construction of 
S. 3l of that Art. tbeir Lordships expressed their dissent 
fr.m that proportion, observing: "Thesame rea«on* which 
ewl de these cc*sidrratior* when the • lausts of an Act of 
the British legislature are under construction are equally 
c«ginl in the case of an Indian Statute." {L#d H'ttun.) 
ADXIIM'TRAlOR.r.JNFRAL OF BlNG U.:. PRIM I.AL 

Mi llH K. (1896'221 A. 107(118)* 

22C 788 (799 800)-6 Sar. €03. 

-In aHfrtaming thr meaning of an explanation to a 

*rxtMi. no statement made on the iatrcxluctk-n <f the 
measure or its di«e*-*k*«an I* Filled at a* aff<.iding any 
gunbm totk iwamf-of the word*. (1'iu.uul Pin/ay.) 

Krishna Avyancar r. Nau ah rumal PHJ-ai. 

(1919) 471. A. 33(42)- 43 M 550(564 5)- 
18A L J 489 - 22 Bom L B 568 - 28 M.LT 28- 
(1920, M W N 419 12L. W. 92-56 I. C. 163u 

38 M L J. 444 

Marginal notes. 

■ Rtftnnft l*-Ptrm„uMHy. 

Marginal m<es to the xections of an Act of Parliament 
cannot be referred to lot the purpose of construing the Art. 
There we*' to be no rea*oo for firing tire marginal notes 
in an Indian Sumte any greater authority than the mar- 
nival note* in an English Act of Parliament. \M 
J/^«f4rr..) THAKURAIN lUI RAJ Kt'NWAR KaE 
JvGVITAL SINT.H (1904)31 I A 132'142 3)- 
26 A 393 (4061 8 C W N. 699 11 Bom. L B. 616 - 
1 A L J 384 31 C 359 7 0. C 248 8 Sar 639. 
NOVEL I RINflM E OF RESi-ONSlWI ITY OF INUFJINIIK 
SCOPE. 

--/W.Wrew l* itliUtd. ft,final (lan ,./ 

4,1, amj m>l«<*,-l*lt'fi<t*li" all’duhuf—Prrf,uly. 

Their lordship, think that an intention to esiaHi-h a 
novel priraipFt of^iUbty of mh indefinite K.^e rn 
rrla ,; <wi to a soecial class of a-t‘ and omredonj ought not 

ngrpose and 10 whkh f.D effect can be given by a construe- 
S- :« harmony with the polky of the b. b m 
r^re" in other ca^*f ,*!*'•• c*« damnum). [Mr. 
/uiiuf !>*f ) Anfiia McfoiL Canadian Pacific 
We O • 33 M.L .T 219 (P. C-). 

ouirr AND Pi RrosF OF Legisuture in passing 

__ Sit!*!,—//,ti* I—P'fi’'*'' !+—Prrmin,hnly of 

^The arcimenl that “ The wbjefl.iPatter with which the 
Legislature wax dealing, and the facts eii‘img at the time 
with resp^t 'owhkh the Ugidature was lep‘latmg, arc 
Iceitia-ate took-' to consider in ascertaining what wax the 
and parpere «t the Legislature in passing the Art " 
must no* be'«* ««• '‘'‘'hough it may, per- 

hao« be leritimate to call history in aid to show whai facts 
Jeed to bring about a statute, the inferences to be drawn 
JSScirr. £ exceeding sligbt.” fiord Cellar.) 
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STATUTE—(f-«/•/.) 

Interpretation of—(C«W.) 

Henrietta Muir Edwards r. attorney General 
oe Canada. .1929) 31 l w. 601 = 

A I. B 1930 P C ;i20 58 M L. J. 300. 
Officials—Protechon of-act intended for. 

- Words—‘In rtlfttl el"— 1 "Per anftkiny dene or in | 

tended to to 

In the ease of rfatites intended for the protection of | 
nf*i<i.il« in the dbchargeof their dutie>. the words “in 
roped <*T" arc wider than "for anything done or intended 
to lwdone H (3.Vi7). (I'iffHiMl Sumner.) HhaGCHaND 
Dacadusa Secretary of State for inma. 

(1927'MI A 338 -51 B.726 = 32C. W N. 61 = 
26 L W. 809-1041. C 25 - 25 A L. J. 641= 

29 Bom L B. 1227=(1927) M W. N 561° 

46C L J.76-1 Lock C 291 = 
AIR 1927 PC 176 = 53 M. L J 81 
Part, clause, or section of statute—Measing of. J 

—- All tv lit! statute—Constrnetitn v-my e feet to— 

Xtt/uily. 

One of the first rule* of construction i». that effect ‘hall 
if possible l* liven to every part of the instrument (439). 
(Dr. /.inking.) MORGAN r. I.EFCH. 

(1811)2 M. I A. 428-3Moo. P C 368■ 

2 Suth 128 1 Sir. 216. 

-1 he Drov,x, 0 n» of one section of a statute cannot be 

u-eil to defeat those of another unless it is impossible to 
cff«t reconciliation between them. (Sir Lnremee h*. 
Hhi.) MOHAMMAD SHF.R KHAN f. SETH SwaMI I»A- 
YAl. (1921) 49 1. A. 60 (65)*. 44 A 185 U89»- 

30 M L T 220-90 L J 81-2SO C 8* 
35 C. L. J. 468 20 A. L J. 176 • 21 Bom L B 695 - 

(1922) M W N 378-A.I.B 1922 P C. 17- 
4U. P. L. R 50 * 661. C 853*42M L J. 584. 
■Oik,> fur/iof statute—Re ferenee t,-—Xeeessity. 

To ascertain the meaning of a clause in a statute, the 
Court mu.t look at the whole statute,at what preceded and 
at what succeeds, and n* merely at the clau*e it-rif <m\ 

Q vp r - Kduljee Byramjef 
(1846 , 3 M. I. A. 168 5 Moo P C 276-1 Sir. 305 

Plain pensions tt one fart-Ouelsteetsm „ 
nentia/ssation ,,f. ty etket frr.isious. 

It is conceivable that the legislature, whilst enacting one 
clause in plain terms, might introduce into the same itatute 
other enactments which to some extent qualify or neutralise 

n mu {L "' J Ai,mi *'strator- 

Gf seal of Bengal r. Prem Lal Mui.uac 

(1895) 221 A. 107 - 22 C. 788 (797) ° 6 Sir 603 
Partial dealing with subject-inconsistency 

_. rfsulting from. 

' framing of statute to avoid. Statute 
i roytsion—Straining of. etc. 

(M72)14M LA 496(624). 

PENAL STATUTE. 

-Interpretation of. See STaTLTF-PenaL STATUTE- 
Finding suit-procedure of-Saving of 
—-C ompulsory reference to arbitratkn-Right of if 

ImSTklSZ S,t StaTU 7 e —Suit pending at 

DATE OF-PROCEDUREOF. 

(1865) 10 M. I. A. 413 (424 5). 
People intended to be coverned-Facts of 

iMT CD ™i renfe , °~ NKf * i, T- s " Insolvency act- 

INTERPRETAT10N OF. (1895) 221. A. 162 (170) = 
n 230.26(36). 

_ . Policy OF ACT. 

. „ Consideration of-Whn necessary. See BOMBAY 

Cov\ 7t^-^i ,Er>AB ' D T '' LLRDAPI ACt VI OF 1862- 
Constrlctionof. (1887) 141. A. 89(98) = 

11 B. 561 (562 3). 


STATUTE—<CW^.) 

Interpretation o t-(Cmid.) 

Policy of AcMCWrf.) 

-Con'ideration of—Propriety. See COURT-POLICY. 

(1928) 30 C. W. N. 961. 

- Court's ecueern vsti. 

With the policy of an Ad which a court is called upon to 
enforce it has no concern (200). (Sir Retort CAlter) 
RamjisdaS: Rajah BHAGWAN Bax. 

(1878) 51.A. 196 - 3 Sir. 843 - B & J.’e No. 61 = 

3 Suth. 562 

- Great and sudden ekanp of—Cm time tm ettrihit- 

su(—Propriety. 

The narrower construction escapes the necessity of attri¬ 
buting to the Legislature a peat and sodden change of 
policy. (Sir Artknr U'llum) VaSUDEVA MUDAUAR r. 
Srinivasa Pilui. (1907) 341. A. 186 (193)* 
30 M 426 (433)=2 M. L. T. 333-6 C. L. J. 266= 
UC.W. N. 1006*-9 Bom.L. B. 1104- 
4A.L J. 626-17M L.J.444. 

-Intern of Act—language osed in other parts of same 

section and in other parts of statute—Reference to-Prr- 
mobility. See FISCAL REGULATIONS-GRANT OF 

I.eases Regulation XL1V of 1793. S. ^construc¬ 
tion. (1864) 10 MI. A. 123(144 6). 

Trior law. 

-Alteration by codifying statute of—Intention as to- 

Mode of ascertaining. See STATUTE-CODE OR CODIFY- 
INC ACT-PRIOR LAW. 

(1896) 231. A. 18 (26)-23 C. 663(6712). 

-Alteration or enactment of—Intention as to-At- 

sumption of—Propriety. See PENAL CODE—iNTERPRl 
TATION of. (1924) 621. A. 40 (65) - 62 0.197. 

-CofiMderatkm of—Necessity. See BENGAL ACTS- 

AILUVION AND DlLUVION ACT OF 1847-lNTFRPRETA- 
TION OF. (1889) 171. A. 40 (47) -17 C. 690(699). 

- Enden y e forded by statute as It- As mm ftie* m/Ji 

by statute at to st skenrn to to xreny—Efret. 

Some reliance was placed on the Statutes 28 and 29 
Vkt. c. 86, S. I. which enacts, that the advance of money 
lo a firm upon a contract that the lender shall receive a rate 
of interest varying with the profits, or a share of the po6». 
‘hall not. of itself, constitute the lender a partner, or tender 
him responsiMe as soch. Il was arpied, that this raised 
an implication that the lender was so responsible by tb* 
law existing Wore the pacing of the Act. The enactment 
is no doubt entitled to peat weight as evidence of the la*, 
tot it is no means conclusive; and when theexi«i*4 
law is shewn to be different from that which the Legislature 
supposed it to te. the implication arising from the statu!' 
cannot operate as a negation of its existence (104-5) (#' 
Stent a pie E. Smitk.) MOLtWO. MARCH 4 CO. r- TM 
COURT of Wards. (1872) Sup. I. A. 86= 

10 B. L. B 312= 18 W. B. 384=3 Sir. 168“ 
9 Moo. P.C. (N. 8.) 214 =2 Suth-71N 

-Legislature's knowledge of-Presumption of. fa* 

its omisjkm to enact differently—Propridy. Sn STAW* 
—Interpretation of-j aw as understood at thj 
T1MF. (1920) 471. A. 2S9 (263) *=48 C. 1 (W 

- Referenee te—Permissibility. 

It r* in the spirit mainly of these portions of tbf 
tant documents to which reference has just keen m*de- 1161 
we have deemed it right to construe the Idler of tbe.MP: 
laticn I of 1821 (130). (Viee Ckasseellor M 1 B T*.‘ 
Maharajah Ishuree persad Narain Singh r. lj* 
Chutterput Singh. (1842) 3 M. I A- 1W 
6 W. B. P.C. 27=1 Suth. 129=1 **** 

- Ref, ra.ee t, - Pes missi/i/it j - Rule- Alnd*** 

ease i n xkirk euerdmett is clleg,d to 
tial (heaps in frier lew, 
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STATUTE—(tWi/.) 

Interpretation—) 

PRIOR LaW-(cW</.) 

It is a sound rale of interpretation tu take the word* <4 a 
statute as the)’ stand and to interpret them ordinarily with 
ccit any reference to the previous stale of the la* <« the 
subject or the English law upon which it may lr founded; 
but when it is contended that the Lrgblafure intcmScd In 
it) particular amendment io make xitrtjniul change in 
the pre-existing law ; it is impo*>iUc to arrive at a uewlu- 
tier, without consideiing what the law wa» preti.«t>Iy to the 
particular enactment and to >«e whether the wocS u-e«l in 
the Statute an betaken toetffft the change that i' sagge*!- 
ed as intended. (LttJ Sink j.) ABM x K »HIM r. S ts IP 
AbuJIahomep Barkat Alt Siiah. (1927 1 ‘51A 96^ 
A65C.519-I.LT 40 C . 19 9 Pat L T 65- 
»^L. W. 339 - 32 C. W N. 482 - 26 A LJ 464 - 
f 108I.C. 361 30 Bom L R 744 48 C LJ 55 ■ 

7 (1928) M.W N. 926-AIR 1928 P C 16- I 

64MLJ 609 

Prohibitory enactments-Importation by 

INFERENCE Or. 

Prtpridy—Inquiry nil, Hulk ,‘it/nJfJh >* 4 im- 

t*tdion. 

It would be e*pevia|ly unafe *•>!■• .nwrae -n Act a* 
by inference to import into it prohibit-*) cna.tmrni». wh.b I 
would exclude an inquiry into the truth in any mhI Utwetn 
the panic*; when the exprr en. twent i* narrowed awl 
con lined to a specific direction a* to what shall be d.*e in a 
P»dktilar soil, which 1* de-ccibtd ami defined in preci-e 
•*nns(S23). (Sir UmHgm F. Smith.) Mussumat Bu 

HONS KOWAR V. LALI.A BUHOOREF I.ALI. 

(1872)14 11 I A. 496 18 W R 157- 
10 B L B 159 2 Suth 575 *3 Sir. 69 

Punctuation* 

i '-£**"4—.UftMkm tflaw hr— Imfidelity ti. 

*"* antecedently voy impiulul* that it wa» mean 
'JJ'ly to alter the law hythe replacement of a comma. 
y*** 1 DkntJin.) POPE ALLIANCE CORPORATION 

► Danish River Pulp and Paper milis. Lm 

(1928) 1161. C. 593-(1929) A C. 269- 
A I R 1929 P C. 38. 
-Cm*,i-Cfurl i f ( ju uki n,lite tf. 

<o camming a rtatute a Court of law H U»md to read 
tWHbout the commas iiwerted in the print. (L*d Hat 
I PUCH tr. ASHUTOSH SEN. 

W) 66 I A. 93(100 1)-8P. 616-33 C.W N. 323 - 
8 OWN. 151 - 27 A L J. 170 10 P XT 156 
M LW 449 ^ 1141C. 604 - 49 CLJ 415 - 
31 Bom. L R 702- AIR 1929 P C 69- 
.._ 56MLJ.617. 

It u“ U 

the t 10 ,r, y °" punctoalion in conMruing Acts of 

“'Upilature (356) (LtrJ HM«u\ MaHaram OF 

Mu ”UNJOY Sinch. 

J 1887 ) 141. A. 30 = 14 C. 365(372)= 4 ?«r. 772 

._'URPOSE OE STATUTE—THEORY AS TO. 

Mart of an explanatic n to a *e»ti«i «"«'* * 

-mJ*'* *«■». and no theory of it* pmp'* tJn ** 
umT? onles it U to be inferred from the language 

Um.lu '** Fin,a r ) Krishna as vancar r. Nal- 

i*kSKZ JLUK (1919) 47 I A- 33(42 > = 

* Wo (584)=18 A.L J. 4E9 -22 Boo. L. R 568- 
28ML.T. 28-(1920) M W N. 419 = 
RlAJtnuc 12 LW - 92-C6IC. 163 - 38MX.J- 4H- 
EOR ENACTMENT—SPECULATION AS TO. 

r3*2*"imr. 

IMbJI 0 '? * ,h * Atl (Bengal Act XI of 18S9) being 
*hi,h•;* * l >■.«««, to »peculate open the reasons 

“** indued the Legislature to p*» 

>54 


»hi!i 


STATUTE-; C«aJ.) 

Interpietatloc-^cWy.) 

Reasons for Lnactment-splcuiation as to- 

(cw/) 

tlWl. (Sir Jama If. BUNWlRFl I.ALL 

SAHOO r. MOHABEER PROSHAD SlNCH. 

(1873) 1 IA. 89= 12B L R 297 - 3 Sar. 338. 
Review to agorieveh PARiv-txisiENCE or 
otherwise: or. 

-f.-nsdoati-et of — lVo,itirt) S„ STAH’IE— 

JURISWCIIOX-Siir. (1819 50) 4 M I A. 353(378). 
Restrictions not conumiiaiio by iicisiaiure. 

- /*-.,*/!.'* hj C.Mrt .J—P/minihlity. 

It i» mu (onprfent to a Court «-f law to intent j ,cs- 
tik>ioo no* contemplated by the lej?*lat«rt (77). (UJ 
//.rfW.) Kao Halw ant Sinch rani Kishoki. 
(1898) 251. A. 54-20 A. 267 (294)-2 C. W N. 273- 

7 Sar. 279 

RESULTS OF. 

- Rt&rJ /rr-.Yrww/f. 

Witt the (UKtaxtim <( a statute is in q-attli«n the if-, 
tall of crertl-mtirei mu»! I* l«Ard at. 
lUGEM HEJHUHME P. I»AV1E ANNE MARIE YVONNE 
IKSTOUS. (1929 ) 31 LW 106 122 1 0. 312 

AIR 1930PC. 31. 

SECTION OF. 

-Meaning >i. AV, STATU11—Im ERPREIAIION 

of—P art.clause, or section, etc. 

Select Com vim r e-Decision oe. 

- Aulkttilf tf. 

The dteiuoa of the Select L ommittee—eminent though 
the meabrrt arr-tk*. n« pnt^st the tame authority on 
the interpretation of a MaUle at that a. a Court of 
law (767). (A/ LhJ Lrr.+mrn) Sir STUART SaVIUEL 
/* ths maii/r *f. (1913) 191 C 765 -17 C. W. N. 735 
Stake: oecisis. 

-Principle of-Applwal.it). AV. LlVIlTAHON ACT 

-INTERPRETATION OE—STARE DECISIS 

(1907)34 I A. 186(192)-30 M 426(432). 
STA1E OF THINGS FXIS1INC AT 7IME.OR SHORTLY 
BIEORE PASSING. OE STATUTE. 

- Ktttr.mt If—P/rmunh/ify 

In vonorting the^ word* of the Regulation, we mutt 
have *one reference to the Male of thing* at the lime, or 
•hortl) before the lin.e, when the Re-gulalimi pa« t d. (.If,. 
JmtUf ULL HOklL SINGH f. I.ALI, 

ROODFR PURTAB SlNCH. 

(1835) 5W R 95»l8utb 20(21)*-1 Sar. 879. 
Jorltdlctlon 

Condition* impeded for eierei^ of-( ompliarwe 
with—N’ece^ity—Waiver of. hy commtof parlien—I’fr- 
mhMMcy-Fflert. St, JURISMOION- EXERCISE OF- 
CONDITIOSS IMPOSED BY STATUTE! »«R. 

(1855) 6M I A. 131 (155.161). 

_ Sml—Ctmrfi iantdMHi* tnUrttiu—Qualun a, 

1 ,—Rmriy ft ffamtit- En<U*« it >tlauat tf—Cm- 

uirrtUtm of—/’thirty. 

Whether the plaintifl might have redie-, br-f.ee any other 
tribunal, can only be material in a doubtful corbtruilion of 
the Statutes and Harter* r*taUithmg the Court in which 
the action was brought. If. If the Statute* and Charter*, 
it* jurisdiction in rhi* action i* clearly taken away, owr 
deci‘»«v could not be infceoccd by theece.‘ideraiiMi. that 
the plaintiff b kft without remedy (378). (UrdCamf. 
Mil SPOONER r. Junnow. (1849 50) 4 M I A. 353 = 
Perry. O.C 392 - 6 Moo. P C. 267 • 18ar. 363. 

-Taking away by Amending Act of, after commence- 

»ent of proceeding—Eflect. St, CALCUTTA RENT ACT 
III OE 1920-OPERATION OF. 

(1927) 541 A. 162(lf6)»64CE08. 
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STATUTE -<dd.) 

Lind acquired for public purposes under. 

_-«/,*.,,//, <* i. r. .■* gr>*mi *f land btm; lainri- 

, u ,/ r jtt,, t,-j—t)wr'i ,’hiin t. — Mdin/umtiililf. 

No . 11 .1 I.t M» apnyiiwd by Statute for puMR ; 
|Kii|K«>t> i* (Milled lo wrapensnim. either f« the value of 
IjIhI taken. < r fot damage. "0 the ground that hr land i' 
"ilijtiiwi'lv.itfe.tnl,” unlo' he.an tvlabli'h a natatory 
light (n.Mt. / >J Pum,.*.) SlSTlkS OF CHARITY UF 
K< ChiNt.HAM : King. (1922J32MLT 62 P C. 
Law -Declaration of-Enactment of. 

-Eff«vt a« to— Ikvi'ion of Court—E3e\! of—Ih 4 - 

titHiion. Stt Court—Dec ision of—Effect of. 

(1920)471 A 213'221J-48C 30(42) 

Limitation Act. 

-IntelpitlaliMM-f. .V.V LIMITATION An. 

Modem Statute 

--.•/—/'.vix.ar« i*J ftJua* thtr.ftr 

affi'jiu'hr.'iN JtD,i,nt (ir,amihasa. i* Jit,nut <nh 
tnnti /.• m Jifintf it*(tt»f dctlefmtat— 

Kigid ati. h tf—Pr^tntiy. 

It is n«.t right to apply rigidly to the interpretation of a 
III.<kilt Maiutc ihrciui'Xii* ami the ira*«iirp» therefoc | 
whi.h lummvndctl lbem*he>. probably rightly, to thu*i 
who hail to apply the law in differrnt cmum'ianco. in 
diHcrtnt venturio to counuk' in diffmnt 'tagf' of de¬ 
velopment. 

U<U. accordingly, that the appeal to Roman Law and 
to call) English dni-ions was not of it'df a secure founda k 
lion mi which t" I told the interpretation of the British ‘ 

NorthAmeiiraAit«fl*9 /w c'*j-r tU<>) IDS 
KIH IV Ml IK hl'WtKIs r ATTORKtT-GERIWL Of 
CANADA (1929 31 L W 601 

58MLJ 300-AIR 1930P C. 120 
Order purporting to be made under Validity of 

-Wrong pio\i*ion quoted—tried. Stt LIMITATION 

ACJ ui I90S-S. 22. (1916) 43 LA. 113^1212). 

Paraphrase of. 

-■—lU’igtr tv. 

It is alway» dangerous to paraphrase an enactment, and 
not the k>s mi if the enactment i» perhaps ik* altogether 
•le.il (127). (Lid M*t*1tkt0i). MVSSUMMAT IKRG.A 
CHUUI'IIR.UN Jaw AMIR SltCCH t Honi'HRI. 

(1890; 171 A. 122 18 C 23(30)=5Sar 560. 
Penal Statute. 

-Enemy alien—Secure and disposal by state of pr» 

paly of >uppu>td—Statute authoring-Penal one if a. 

St: Legislation — Penal legislation — F.nemv 
MIEN. (1927) 47 C.LJ. 263- 

- Exttmit a tf—Prtfritly. 

A Penal law. and e'pecially one of *o peculiar a charac¬ 
ter as that cnnlaincd in S. Oof Bengal Regulation XV of 
1/93. is «-nt not to be extended by const ruction, {bird 
Chilmfcrd.) SHAH Ml'KHUN ULL B.ABOO SREI 
Kishfn SINGH. (1868) 12 M I A. 157 (188;- 
11 W R P.C 19 = 2 BLBPC.44 = 2Suthl90= 

2 Sar 403. 

--Such a construction (of S. 5 of the Bengal Regula¬ 
tion XV of 1793) would 1* an extension of a penal enact¬ 
ment to a case net within it> language and obvious objects, 
and that where another section did provide for the case 
Wore the court (188). (Urd Oulm.fcrd ). SHAH MUK- 
HUM I.all Baboo Sree Kishen Singh. 

(1868) 12 M. I. A. 157= 11W. B P.C. 19= 

2 B L B. P. C. 44 = 2 Sutb. 190=2 Sar 403- 

■- —InterprttduH tf—Strut int/rprrtdu*—Xe{tssity. 

Such Regulations (as Bengal Regulation XLIV of 1793 
which confers on a purchaser at a revenue sale the power 


STATUTE—((,«/</.) 

Penal Sutute-(£VW.) 

to avoid and annul sub-tenures) must on general princi¬ 
ple' receive a «trict .onstruction (143). (Lord Julia 

Tur*r\ Ranke Sufnomoyee r. Maharajah Sin- 

TEESCHUNDER ROY. (1864) 10 M LA. 123= 

2 W.B. 13=2 Sar. 60. 
- Stt Bexcal regulations - Resisting pro¬ 
cess Regulation xi of 1796-Nature of. 

(1867) 11 MIA. 223 (237). 

-Statute whether or not. Stt BENGAL REGl'LA- 

TIONS—RESISTING PROCESS REGULATION XI OF 1796 
—Nature Of. (1867) ll M IA. 223 (237). 

Powers confered by. 

- Stt Statute-Statutory body. 


Practice. 

-Matter of. to be determined by statute— Skrtdttiiii 

-Principle of-Applicability. Stt MAXIM-STARE DE- 
cisin—Practice. (1907) 351. A. 22 (26)= 

35 C. 202(207.) 

-Rule as to. created by Statute—Alteration of, -ten 

inconvenient—Power of. Stt PRACTICE-STATUTE. 

(1928) 551. A. 360 - 62B. 697. 

Preamble of. 

- Cr*tr,f tf uttim tf ltd nit by. 

The preamble is a key «o the construction of a Halite, 
thoegh it would not of courre. control every provide*; fer 
we very often find that the subsequent provision! of a 
‘tatute t xtend beyond the limit' of the preamble, (h** 
Hi** lJi/t.) NCA HuONC ». TH E OUFEN. 

(1857)7 M. I. A. 72(99)- 4 W. B. 109 P. 0“ 

Boul. 189 = 1 Sar. 598-1 Sntb. 2tf 

-5« Nawai Nazim's Debts act of 1S£-S■ »* 

-CONSTRUCTION. (18821 101. A. 39(44)- 

9 0.704(710)- 


- Stt Madr as acts-Irrication cess act or 

1900—Preamble. (1919) 461. A. 302(309)* 

43 M. 529 (536) 


-Art t*rt tf Itdutr. 

The preamble of a Matole isnot an enactment Dot iretrij 
a recital. (190) (Sir flirnti Ptdctk.) BRISDABUN 
Chundfr sircar Chowdry p. Brindabun 
CHOWDRY. (1874) 11. A. 178=21 W. B 32^ 
12 B L B 408-3 8ar. S» 

-The preamble of a statute forms no part ofthfj- 

actment of the statute (306.) (Sir far*i Ptdctb) 
Collector oi Trichinopoly r. Lekkamani- 
(1874) 1 1. A. 282 = 14 B. L. B 115-21W. 

- Purfcu 'tdtd ia—Abrid[tmtnt tf tft‘l 

tf itdutt by. . |b( 

If we are to rely upon the statute alone the word* ot 
enactment are quite sufficient, and the effect of the® * 
abridged by the statement of the particular yurp<«' , 
is set forth in the preamble (200). (L#d W* 1 ' 
Attorney General * Brodie. _ - lflo 

(lM6)4M.LA.190-6Moo.P a l“ l 

11 Jar. 137=1 Sar 


Prerogative of Crown -Deprivation of. 

-Express words—Necessity. Stt PRIVY C 0 UNCB-" 

Appeal-Right of-Taking away of. 


Private paction. 

-Which prevails. STATUTE-COfOWg 

CONFLICT between. (1924) 521- A- 
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STATUTE—(tWi/.) 

Procedure. 

-Pending suit—Procedure of—Right in reference to 

—Saving by statute of-Arbitration—Reference <nmpul*>«T 
to-Right of. if within saving <Uu«e. See STATUTE— 
Suit pending at date of-Pricf di ke of . 

(1865) 10 M I. A. 113(421 5). 

-Statute dealing with—Prolate an I AdroinMiatioo 

Act of 1881 If a. See PROBATE AND ADMINISTRATION 

act Of 1881 —procedure An if a. 

(1903) 301- A 249 (256)= 31 C-11 (S2ju 

-Statute dealing with -Rctropettive "peratkm of— 

Right ubitantive—Statute dealing with—[taintum. See 

Statute-retrospective operation—Pwcfiu rf 

(1927)511. A 421 (125 Ji 

“- Sltlule re/nlaling—SniUtMli^ n.iti eutm; at 

ti"e „ eitiH'Hi'kmeut •/— Intent"* a«/. 

-Prnunptm ef—Prefn.tr. 

It i* unHkely that in a Code regulating pcedure the 
Wfiilatore intended without eiprt'* word* t<. a»«'li*hc* 
extinguish Mbstantive right- of an important nature which 
admittedly existed at that time. (LrJ .'/*!*,) ABIHR 
Rahim r. Syed Abu Mahomed Harkat ai.i Shah 
(1927)551 A 96 - 55 C. 519-18 C L J 55- 
(1928)M.W N.926 >IL T 10C 19 
9Pat L.T. $5-27L W 339 32C W N 182 
26 A. i. J. 461«1081. C. 361 - 30 Bom L R 711 
A I R 1928 P C. 16-51 M L J 609 
“ ■Sulfttantive right or-kight dealt with I.) .tatute- 
Naturt of. See STATUTE-RIGHT SUBSTANTIVE DEALT 
(1927)511. A *21 (126 ; 
Proviso. 

■^onlrol of operative word* by. Set LIMITATION 

ACTOf 1908-S. 22. Proviso (1916)131. A 113(122 ) 
——Exception-1>^incti. 1 ,. S* Somtll PAM 111 
*** Act XXXVII of 1855 -S. 2. Proviso. 

(1914) 11 1. A. 197 (206) -12 C 116(131 ) 
"^-Implication of~Pei mobility. See SlCCISSJON 
ACT0PI86S-S.nl. (1896)23 I A 18127: ■ 

23 C 563 (572 3). 

~T~-M‘i>rivr plain tf-Cirin; ef—Xeeewty. 

Iherei* no magic in word* of provi->. and the plain 
"Mining mnM be given to the wont* o I the la-g.^atarr 
XT" PMlImurt.) IIRSANT ft ADVOCATE UENERAl n) 

JfnL ( 191 »H6I A. 176 (186) -13M 146 <155: 
O0. W. N. 986 = 17 A L J. 925 26 M L T 408 
MaioNw 10 L. W. 151-21 Boo L R 867 
'WI9) M W. N. 556 - 20 Cr. L. J 693 ^ 521 C. 209 - 

37 M. L- J-139 

^'Nature real of-Proci»o only or MiUtanrive enact- 

J*!' T ot. See Forfeiture act IX of l*59-S 20. 
^I^-Nature of. (1874) 1 1. A. 167(176). 
Provisions of. 

addition to. 

a£ Rai,on op * 

JmiCABtUTY OR APPLICATION OF. 

u «olition op Structures pursuant to-Com- 

. Ration for. 

JXKrORV OR MANDATORY. 

J"*»UNGOR RESTRAINING. 


IN 



l 1T r~* provisions—Disobedience of. 

vX? 10 * °*< » E ™ND WHAT LEGISLATURE 
J»DED. 

OF. 

_ OR EXCLUSIVE. 

policy. 

UXDER. 

OF-PSOPRIETY. 


statute-: ('<•«/./.) 

Provisions oMCVutf.) 

Ul.TR V VIRES OR nmu VIRES. 

VIOLATION OF. 

ADWTION TO. 

- See SlATl'TE— ADDI1ION TO. 

ALTERATION Ol. 

- See Staute-ALIER.MION OF. 

Appiicabiiiiv or appi[Cation of 

--V. Sl .miF-AlTIM ANHI1Y OK APPI It AT ION 

nr. 

DEUoLIIION of SfMTIlRF> PVkM'AKT 10—COM. 
PINM!ION FOR. 

-Right to— I helaratiun of—Suit for—M.iint.iinaUlity 

of—Grant of electorate*.—Di*<retion of owtaslo. See 
f AlXUlTA MUNICIPAL A(T OF IK99-S. 341. 

(1916) 131 A 213 (24? 8 ! -11 C. 87 (95 6 ) 

IIIRECIORV OR MANDATORY. 

- See Madras Rfc.ulations-Ciati JURISDIC¬ 
TION PROCEDURE REGULATION OF lK|f*—S. |0(3.) 

(1815) 3 M I. A 359(381). 

- See IwviBw Kfgi Latkfns—Punch aaat Rfgu- 

LAIPlN VII OF l*J7-S. } (l)-TlMI FOR MAKING 
award. (1855) 6 M I A 131 <158.160.) 

-A. HkNGAI. RtGt I ATKINS—I AND MORIGAGE 

KiDEMPIloN AND Form losI'RE KtcmHON XVII 
of immv-s. 8-pkOvi'ioNN of—Nature of. 

(1881)111 A. 186(192) 11 C-111(117) 

- See C. P. (\ OF 1906—Sch. II-P.AR.A. 3-TlME 

for m iking aw ard—Fixing of. 

<1891) 181. A. 55 (57) 13 A 300. 

- See RnMRAV ACTS—DISTRICT POMCF: ACT OF 

1*90—Ss.25(4)420(1.) (1927)511 A 338(352)- 

51 B. 726. 

Lnapmnc, or rim r aining. 

- See Madras acts—Rent Rkoverv A«t-S. 7 

-Nature or. (1903) 31X A 17 27 M.143 (162). 

EXPRESS PROVISIONS-DISOBEDIENCE: OF. 

-Irregala.ity « Illegality. See *'R. P. C. OF 1898- 

S.537—Trial—Modi imaCTFd ba tom 

(1901)281 A 257(263) 25 M 61(97 8 ). 

Extension or rfaond what i lgim aii re 

INTINIlFJi. 

- See I.FGIMATURE—CoURl. 

(1872)14 MIA 196(628). 

NOTICE OF. 

- CemrfiJedfUUte. 

The Maurte i* there. and the Judge* were U-ind to talc 
udkial notke of it (58). {fjfJ KAJA HaR- 

V»R UN SINGH 9. CHAWDRAIN BHACWAM KUAR. 

(1891)181 A 56 13A.3C0-6S.rl4 

PERMISSIVE OR IXCIl'SIVF. 

_ See C. P- C. OF I90X-O. 2l. R. 58-PROCll»URE 

UNDER. (1913) 40 I A 56 (64)* 40 0. 688 (610). 

PVBUC IXFUCV. 

_Paramount qocJkim of—Prouuon* of—Statute if 

ran affect. See STATU1E - PUBLIC POLICY-PARA¬ 
MOUNT QUESTIONS OF. (1924) 511 A. 368 (373)'- 

18 B. 669. 

-Statute ba*ed cpc*-PrahiUt<*) proviMim* of— 

Waiver of-Permi**ibiSty. See StaUTE-PUBLIC POLICY 
—Statute based ukjn. (1872)14 M I. A. 496(627). 
Sale under. 

-Sale te*trary to pro\i»ioci» of statute if nevertheless 

a. See BENGAL ACTS-lAND REVENUE SALES ACT 
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STATUTE- 
Provisions ol iCutJ.) 

Saii UNDER—(f.•«&/.) 

XI <»i i > 5 '*. s. 35 - Suit b\ defaulter to set | 
ASIDE SALE—GROUNDS. (1893' 201 A 165 174)- 


STATUTE-((W.) 

Pnmsiors of -iOmJ.) 

Violation of-(cW.) 

- PUa rf—Maiutaiuahility -Eitefftl. 

There have been some cases lately, in which a question 


21 C. 70 !82 3). has been raised whether the party has been estopped from 


Si RAINING OF—PROPRIETY- 


talong advantage of any irregularity, even the non-compli¬ 
ance with an Act of Parliament. In Tytrman v. Snitk 


,i «*/../ h ( , 3 , j q K J39) tht a" had ^ [eftnfd or)dfr lhe 

• irmSlrmrnmgU compebory powers of the statute. 17 4 18 Viet., c. 125. 

Where it »-»' “fH «hAi a paitauUr «ui*tic«:oa ol a s ,, ^ a „ fd w$ M ma(Je thlW B , onl | U| ^ 
>«tion «»f a 't-tuie wcmld lead to mcormste^y. anc it |fce limf Ttf ^ fnlj[ga ) ^ the Court, or a Judge as it 
appeared that the alleged inconstancy wc-tld melt. it at ad 0< ^ | |0 hjVf b«n. or by the written consent of the parties; 


only front the attempt of the I egi'Uiure to tea! w.th the ^ both panic having gone before the arbitrator after the 
sibjct in question in a partial manner, that I *hip> o- |imf ^ j, hfJd lhal , he pir ,y against when 


ltd that even in that can it wa* Siting that the Ixgisla- 


had been signed upon the award was 


IW shnuM detlttr it* supply a remedy ratta f|0- uk ^ ^vantage of the non-compliance with the 


than that the Cmrts *b M strain the existing Art <524X . u ,„ |e , n Am j, M v . £///*/ (25 LJ.Q.B. 1) the parties. 


<*'■" V *tw l ‘ Mlss-rMAT l'LHi Ns K.wvR ^ lfce (OMOa Uw j^^re Act( fboe |0 ,be 
r. I.tf.l A Iti IIIIIRFF. I.AI.L. 1872,14M.LA i-a- an( i n0 , io a »iy. but that, accordioi to 

18 WR 157 10BLR 159 2Sulh 575-3 Su 69 pHit «, t h, » to. b«» im bp 


ULTRA VIRFS OR INTRA VIRES. 


written consent. It was not done by written consent, 


-.V,. GAM) HIM' At ror 1*9 nc. , the erntt.aid. that having chosen to act on the oral «*- 

U878)5I A 178 (192)- 4 C 172(179). sent, the party wa» precluded from taking advantage of the 

-.SW Hlk't a Town AND VlLI age USDS ACT IV »*» '* a *nttm consent^(184 5). [Sir M>> ?*"«*•) 

01 IMS. S. 41 |l). H913M0IA* *0 C 391 UMS * *«l»ICO 

- AV, PRESS ACT,5. 22. (1919)46 IA 176- 4 w. * w-ii woo. r. v. 

43 M 146(160) -&r STATUTE-PROVISIONS OF-VlOUTlON OF 

- & , p i „f m, s. so—N ot ultra -OBJECTION to—Privy Council appeal. 

(1927)541A 338(357 8j-61 B. 725. (1924)52I.A. 126(128-9)=820.408- 

Violation of. Public policy. 

-A‘iY Arbitration-Award —DECREE in AC- - pawu*n yutitieui ef—Pntuim ef ittinol 


Acting upon the above view, their Lordship* J®®*j 
m the decisk* of a Court in the United States o 


cordancf. tttiH—V alidity ok - award made af if«t. 

TEK. ETC. (1891) 181.A 55(58)-13 A. 300. Statutes regulating heirship or descent or givmg ^r«to 

-{M/oVi.* r C«««l ■*» and «° «be dni«es contained in wills, should be rn* 

If frit lim it. as me intended to affect paramo. *** rfg 

No Court can enforce as vahd. rhat which .oenpeteeit policy or depart from well settled principles ot j«n 

enactment' have declared shall not be»aSd. nor is obedience pewdence. -i 

to >u. h an enactment a thing from which a court can he Artmg upon the above new, their LflWbh«P* « , 

di.pen*e»l by the ec«*ent olthe parties, or liy a failcre to j from the decision of a Court in the United 5 

plead or to argue the point at the outset. The enactment Amnica. which held that the provisions of thr b . 

is prohibitory. It is not confined to affording a party a DHnbwtions were paramount and forbade the < , 

protection, of which he may avail him*elf oriu4a>be ikm of any di«quali6cation. such as, the 
nUa'es. It is not fiamcd .«4e|y foe the protection of the a murderer to succeed to the estate of lhe murdfrw 
revenue and t" be enforced solely at the instance of the I it lhe care of an intestacy. {LtrJ 
revenue orfieials. nor is the peohiUri n limited toca*«. f.-r GlRIMALUPPA CHaNNaPPa/1924) 61 ' 

which a penalty i* exigible. The exprevio. of a. agree- 48 B. 569 = 26 BotD.LS. 779 = 20Ir. W- J* 

ment for sea in*urance, otherwise than in apofcy.ba A LB 1924 P.C. 209-3 P»t.L.B. •■= 22 
thing forbidden in the public intere't. and the statutory 40 C. L J. 447 = 29 C. W. N. 271 = 35 M-L- • 
insi'tenecon a policy is no mere collateral requirement or (1924) M. W. N. 719= 821. C. 966-47 M- H " 
prescription of the proper way of making such an agree- _ , . , ***«« «' 


Their l/>rd'hi|» therefore gave effect to the objection 
that the contract alleged by the plaintiff, being a contract 
for sea insurance, was unenforceable under S. 7 of the 
Indian Stamp Act of ItW. because it was a contract by 


riiuti ioca*o. oisin ic irra i _ ... 

ccvion of a. ague- 48 B 569 = 26 Bon.LB. 779-201L W. 417 

n in a policy, is a A LB 1924 P.C. 209-3 Pit. LB. 9-22 AJ. j 

. and the statutory 40 C. L J. 447 = 29 C. W. N. 271 = 36 M-L-1 
tal requirement or (1924) M. W. N. 719= 821. C. 966-47 M- LJ -^ 

king Mich an agree- - 5/( „„ w ^,-Pr<4,blcry ***«£. 

. ... Waiur—D«trin< ef-l>i«tNi<oblity tf, I• 


War.tr—DdclriKt ff-/naffJueb/ily *1 •• Im * r 

The doctrine of waiver is not properly i a PP l ' c ^ | !lff 
prohibitcry provisions cf a statute framed on 
public policy (527). [Sir Men,agut E. Smith.) ^ 


word of mirath and ncA expressed in a sea policy, ahhough ^ B| £ llNS KowuR r . Ulu BUHOOREE 


. - ... • .1 .. . f.v JAT BUHUNS KOWUR r. LALLADUfiw^-- . fi9 

that nb)c\ii<«n was not taken in the wutten statement of the / lt74 , u uii iQfislRWR l57-' l 10BL* lo ic 
defendants or in either of the Courts below (128-OX [UrJ 1872114 “ iA W 3 g a ' r . 69=2 Strtb ^ 

Sitnntr.) SURAJMULL NaGOREMILI f. THE TRITON 

INSURANCE Co.. Ltd. (1924) 521. A. 126- Beasons for-Phraseology empIoye<l-Ne«»« 

62 C. 408 = 23 A. L. J 105=(1925) M. W. N. 257 = - Di faulty ef Ccurt te i*». . ^ «c 

6 L R P- C. 66 - 27 Bom L B 770 - 29 C.W N. 893= i, ^ dilBcuh. no doult. for any Ccurt to be J--' ^ 
A. I. R. 1925 P.C. 83 = 861.C. 545=49 M LJ. 136. ,hat they know the reasons why an *t < f*j!p fc 

-Order passed m—Uhr*tires nature of—Declaratkm passed, or to account for the phraseology 

of—Right ol aggrieved party tc—Discretion of Court in an Act of Parliament, or of a Regulation ‘JL 
granting. Set BENGAL ACTS—ALLUVION AND DlLU- [Sir JAn Petteseu.) NUSSERWANJEE g. 

V10N ACT OF 1847. SS. 6. 9. MEER MYNOODEEN KHAN WULLUD MU* * jj*. 

(1889) 171 A. 40 (46-7)= 17 C. 590 (604.598). I DEIN KHAN BAHADOOR. (1855) 6 »• *• 


Beasons for—Phraseology employed-BeiW® 1 

- Di faulty ef Ccurt to knev. . ^ 

It b dificuh. no demit, for any Court to 
L-n/di- .Kr mirm «Kv an Alt Of ‘ 


(1889) 17 LA. 40 (4€-7)= 17 C. 590 (604.598). I DEEN KHAN BAHADOOR. 


’ - . - . - *. 

M 
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BTATUTE-<£W.) 

Be enacting Statute. 

Drafting of. 

-Method of. Su Statute—('oi>e or Codifying 

act-Prior Statute. (1891) 18 IA 121 (129) - 

18 C. 623 (628 9). 

INTERPRETATION OF. 

-Deduais under prior Act—Regard few—Necessity. 

Su Limitation act of 1908. art. ii8-Inierpret.\- 
TION OF. (1921) 61 LA. 220 (232 3) - 48 B 411. 

■- Dttiriuu ai to tfut of tarlur UJtali- • fv* J*.lhr 

nu/lmtnl if and kroo far a ptiit la. 

The appellant say. thar under the C. P. C. of 182 some 
Indian courts had held the Procedure Code of 1882 iwappli 
able in Mo to Letter* Patent appeal*; that the legist an 
had these decisions before it when the Code was re enacted 
in 1908; that the changes of form and language Intween ik 
Act of 1908 and that of 1&52 are not *ub4an<ul. and that 
Ktodingly the Legislature must be deemed to base ad.** 
td the judicial interpretation of the language u«<d in IW2. 
■h« it repeated that language in substance ia |90». 

Qnttn as to how far this mode of construing a re end 
>»« statute is in point, where all that ha* ken de« ided i* ik 
effect of the older statute upon the prott*MH of another 
Itjal instrument, amt not the actual meaning ol the statute 
tMMCted itself. (Lord Sumuu.) StBITRlTHAKURAlN 
p.Savi. (1921)481. A. 76-18 C 181H89) 

40 M L J. 308 (1921) M W. N 159- 
MO. L J. 307-19 A. L J. 281 -23 Bom L B 631 
601 C.?74-14L W 362. 

-- Inltrprtlahan ful ufou farhtr A-l if a ;Wr/.— 

of rnnodiHg Uatutt umt ai ihl 'I tarlur A>l 

In framing the C. P. C. of 1359 the Ugi*Uture th«*gM 
6| to f«k out of Act VI 011854 the 19th section, and to 
*®tody it in the very same words in S. 15 of the new cede. 
“ "«n to their Lordships unreavxuUc to suppose that tk 
“platore did not mean to use the words in the xntewhrh 
7 Initial construction they had then obtained (187.) (Sir 
{+<i W, Cohilt.) KATHAMA MaCHIAR r. Dowaskcca 
(1876) 21. A. 169 - 15 B LB 83 * 
23W R. 314-3 Sar 456 - 3Sulb 106 
T~-The ordinary presumption is that the kgi-lature. 

« rtpeau in substance in a later Act an earlier enact- 
^»t,tbt has obtained a settled meaning by judicial con- 
~wt»n. intends the words to mean what they meant be- 
£*• {Sir Arthur Wilton.) VaSUDEVA MUDALIAR ». 

Sajmivasa Pillai. (1907 ) 341. A. 186 (193) 3 

30M. 426 (433) ^ 2 M . L T . 333 ■ 
a . 6 0 LJ. 255- 11C. W N 1005 ' 

9 Boo. L B. 1104-4 A. LJ. 625 17 M L J 414. 
«of the Government of India Act. 18)3. contain 
« J provision to S. 67. sub-S. 2 of the Government 
ci i k * Act ’ ,9lS - meaning of the provision of S. 43 
, » Att °* 1833 wa5 divussed by Phear J.. in the case of 
^7 Ameer Khan. Since the pdgment in that case w** 
tk provision so interpreted hasten re enacted 
in the same terms in the Act of 1915; and 
ttatuta and ordinances have been pac*ed in Inda 
^J*we similar in effect to the Regulation then under 
If their Lordships were to adopt tbeargu 
—| prmd upon them, they would be casting duuk 

nj. f* 0n 8 course of legislation and jud** 1 dtrr ^ ia * h * h , 
^L5** amed 10 kve been know n to and in tk *«ew <* 
. i ®WrU| Parliament when the Act of I9l5 was passed 

£$■ (Vuttunt c m .) BUGGA *• THE KlSr.tN 
(1920) 471. A-128 5 1 Lib. 326 3 
iutw,'®- 350-22 Bom. L B 609-18 ALJ. 455- 
^W.»«. 66la 4 S. 91 0^ 456 ^39 M-LJ.l. 


STATUTE -(C«ld.) 

Be enacting Stttnted-(C.*/A 

INTERPRETATION OF— (C>rild). 

-Prim to tk limitation Act of 1908, the Privy 

Coumil had kid that a suit by a reversionary heir to re¬ 
cover pON**>*iun of tk la-t male owner'* property im the 
death of hi* widow whwh involved lk decision of an i*>uc 
a* to tk validity or invalidity of tk defendant* adopt h* 
■a* not a suit w*hin tk meaning of Art. 118 of tk l.imi- 
•.atom A*t of 1877. Ncvcitkk** tk legislature- re-cnacied 
1 Art. 118 of tk Act of 1M0S in identKal term*. 

UflJ that, uo a quolion of the interpretation of Art. 118 
| of tk Act of lW. it w as a point of considerable importance 
:o tote that tk Ixgislatoic pa*^-ii tk Ait of 1908 with tk 
article m question in pmistl) tk same language a. that 

i used ia 1877 after the cuestrudion already put upon it by 
tk Pnvy Council. (Lord PkMmert.) KaLYANADAPPA v. 
ChaNBaSapPA. (1924)51 LA 220(232 3)=48 B 411 = 
28 C. W.N. 666 - 22 A. L.J508--- 
26 Bom L R 509-10 0 & A. L B 1114- 
A I B 1924 PC 137^(1924) M W.N 414 = 
34 M L T 111 20 L W. 109 -110 L. J 181- 
791 C 971 46 M LJ 598. 

Bemedul statute 

Iksi anck Ot A. 

Thi* (Bengal Act XI of |8>'») is to agieat extent a 
remedial Act paved for tk IvneSl of tk *ubje>t. and in 
uttkf t" relax tk »tiingn»i) of tk former statute*, wkteby 
tk Crown wa* empowered to ill crates (nr non payment of 
re*enwe(l03). (.V Jamo IV. (Wfr/r.) BUNH’AREE 
I.AI L S cHOOe. MOHAMEK PXASMAD SINGH- 

(1873)1 I A 89-12B L B 297- 3Sar. 338. 

- Su Slay iky A rr V of 1843—Nature of. 

(1879)61 A 137(1434)»3B 422(430 1). 

Interpretation of. 

- srt Bengal acis— Hint An of I8.W. ss. 23. 

CL (5) AND 78. (1872) 12 B L R 439. 

-InionJni.ng a remedial Malule. the court ought to 

jive to it tk wide*! operate which it* language will per¬ 
mit. It ha* •«!> to set that tk particular ca*e i* within the 
aixhief to be remedied, and fall* within the language of the 
enactment (143 4) (Sir Jama IV. Cri’.ilf.) SAVAU MlR 
UlUUWN KHAN ZlA UI.-NISSA BEGUM. 

(1879}6I A 137-3 B. 422(4301)- 
6C L B.11-4Sar 37=3Seth.633. 

htOHIBHUKY OK EXHAUSTIVE OR. 

I-Tot Su UMITA1 ION An o» 1871. S. 27. 

(1880)71 A. 240(246 7)-6 C 394(403). 
BetrospecllTe operation. 

——Amending Arl iwlradmint luhUNtur frutii.m— 
R/trufutr.t rfr'alim if hoi. 

In 1924 tk Sydney Corporation Act of that year wac 
pav^d and it enacted that that Act and a poor Ad of the 
nar 1902 and tk Act* aitynding it vh-»uld be condrued 
aknc with tk 1924 Ad as tk principal Ad. S. 17 of the 
1V24 Ad provided that "Notwithstanding tk provisions of 
| any other Ad tk rate of interest payable upon compensation 
for land acquired by tk Council by resumption or by tk 
realignment method, or by any compuk*,, purchase shall be 
6 per cent, per annum.” Tk Ad of 1924 came into opera- 
lion on 179-1924. 

On 6A1924. tk Municipal Council of Sydney, in accord¬ 
ance with Ikprovisiuos of tk prior Act of 1902 and tk 
Acts amen ling it. acquired tk land of the ropoodent, who 
thereupon became entitled to compensation. Tk question 
in the appeal was a* to whether, in roped of tk a.nount of 
cocptftutioc payable to the respondent, sk was entitled to 
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STATUTE-^’ 

Retrospective operation-<(W./.) 
intca-t at ih<- <• pa «nl. pr-'tuH U* l>y S. 17 of the Act 
«>f 1421 a> and Iran |7 M 24 whw it came into operation. 
Tiic contention of the Municipal Council *a> that S. 1 / 
applied only tora*» in which land was acquired after the 
Act of 1924 tame into operation, that t%. after 1/-9-24 and 
that it wax iiupplicaldtr to fr*' of land acquired before 
that date. 

Held. affirming the tout Wo*, that S. 17 applied t-» the 
C 4 H- and that by virtue of it respondent was entitled to 
the enhanced rate of <• per cent, provided Ly it fro® and 
after 17424. 

S. 17 must lie read a> laying don a principle Handing 
by iiMtlf. and t«» prevail. a> the section declares. notwdh 
standing the pm»M»n> of any other Act. The provi*k« in 
the M t,<*n ii tihnwirf Of whack ts not made to 
depend on any refemve tocorre-ponding pronouns in the 
earlier •t.tnte*. The woicfc of the 'cclion are unambiguous. 
They giie a title to the higher ra.e of interest a* from Sep- 
I ember l*th. ami apply 'ul^uently to^e passing o< 
the Act which ft*! tins thi* froh pr.>vi*i««W;nmpemation 
fur land acquired prior thereto intwithManding that the 
Alt »a> ivwntol to later. (I'luasinf l/j/Jjne.) MUNI¬ 
CIPAL COUNCIL OF SYDNEY r. MARGARET ALEXANDRA 
Troy. (1927) 1071. C 456 - 47 C. L J. 284 3 
AIR 1928 P C 128 

-Finality of order at date of coming into force of Act 

-Act if affects. See STATUTE-RIGHT SUBSTANTIVE 
DEALT WITH BY. (1927) M LA. 421 (425) 

-Hardship in particular cases—Ketrespective opera¬ 
tion of Statute notwithstanding. See FORFEITURE ACT 

IX of 1859-KnRusmrnvt operation of. 

(1874) II A. 167(176 7). 
-Interpretation giving—Propriety. Set LIMITATION 

Act of 1854. Ss. 20 .2l—R etrospective operation. 

(1877) 41.A. 127 (135)-SC; 47 (567). 

-It is not in accordance with sound principles of inter - 

preting statute' to give them a retrospective effect. (Lard 
Lindlef.) MUHAMMAD ABDt S-SaMAD ». QURRAN 
HUSAIN. (19031311A 30(37)-26 A. 119 (129)= 
8C-W.N. 201 = 6 Bom LR 238=70 0.254 = 

8 Sir 593. 

Presumption. 

Statutes ate fnm* fait deemed to be prospective only 
" ru’.M (Mihhrtio futnrii formam imfvner,- debt. stem 
pr,uteri Its" (126). (Mr. ftar.m Park.) DOOLUBDASS 
I’fcTT'AMRKRDASS f. Ramloi.l Thackoorsevdass. 

(1850) 5 MIA 109 =7 Moo P.C. 239 = 
Perry O C. 232-1 Sir. 403 
— — Praeedssre—Bsfit lutiUnlnt — Statute dea/inp 
wili—DssIsmtims. 

While provisions of a statute dealing merely with matters 
of procedure may properly, unless that contraction be 
tcxtually inadmissible, have retrospective effect attributed 
to them, provisions which torch a right in existence at the 
passing of the statute are not to he applied retrospective!)' 
in the absence of express enactment or necessary intend¬ 
ment (425). (Lard B/aneiiurpi.) DELHI CLOTH AND 

General Mills Co.. Ltd. ?. Income-tax Commis¬ 
sioner. DELHI. (1927) 54I.A. 421 = 8 Pat. LT. 791 = 
25 A.LJ 964 = 4 O W N. 1053= 
AIR. 1927P.C. 242 = 53M L J. 819. 
-Statute whether or not has a. Stt REXGAL REGU¬ 
LATIONS—GOVERNMENT Indemnity Regulation XI 
of 1822. S. 25. (1842) 3 M LA. 42 (97). 

- Stt Oudh Acts—Revenue Courts act xvi 

OF 1865. (1872) 14 M.IA. 401(404). 


STATU TE-(f.*■/*/.) 

Retrospective operatloll-(C.W.) 

- See BOMBAY ACIS-HEREWTARY OFFICES ACT 

III of 1874—Retrospective operation of. 

(1880) 7 LA 162 (166) - 4 B. 494 (603) 

- Stt MUSS ALMAS WAKF VALIDATING ACT OF 

1913. 

- Stt OUDH ACTS-ESTATES ACT OF 1869, SS. 13 

AND 14. (1879) 61^-161(166) 

- Stt Oudh acts—Estates amending act ill 

OF 1910. (1921)49 LA. 228 (233)=43 A. 245(250). 

- See Oudh acis-Estates amending act HI 

of 1910, S. 6 . (1925 ) 52 LA- 398 (4l5-6)=47 A. 883. 

- See WAGERS ACT OF 1848. 

(1850) 5 M.IA 109(128). 

Right barred prior to. 

-Not revived by. See LIMITATION ACT—RIGHT 

BARRED PRIOR TO. 

Right existing at date of-Deprivation of. 

- AM write turds Mlfatl <ia iy sugatiu express n 

implied-Effat of. 

It is a maxim that affirmative words in a statute without 
any negative express or implied do not take away an Mis¬ 
ting right (306). (Sir Berm Peaeaek) THE COLLECTOR 
OF TRICHINOFOLY t>. LlKKAMANI. (1874) 1IA. 282" 
14 BjL R 115-21 W.R. 358 *3 Sir. 818 

Right substantive dealt with by 

- pipit of appeal if a. . . 

Provision* of a statute which, if applied retrospect!** 
wouW deprive of their existing finality orders which, when 
the statute came into force, were final, are provisions wnM 
tooth existing rights (425). (Lard Blamfapi.) DWJ 
CLOTH AND GENERAL MILLS CO.. LTD. V- INCOME TAX 
Commissioner, Delhi. (1927) 54 LA- 4M- 
8 Pat. L.T. 791~-26 ALJ-984" 
4 O WN. 1053-A.I R 

-Right to finality of order if a. See under thU *0 

rahbead-R^HTOF APPEAL.F i A i7)MijL48lW 

Rights dealt with by-Extent of. 

- Trial amiit of ripkls. . . ., . (0 

Whenever a statute deals with certain rights d •» 
conclude that it deals with the total ambit of 
and leaves nothing standing outside the 
statute. An illustration of this doctrine may 
the case of Attarnej Centra! v. DtKepars Royal H**- 
an illustration of bow there is no privilege of person 
taken the case of Celleetar cf Futtekfae v. Syel tm 
where the Government as standing in ngM « 
had to submit to the right of pre-emption ( 2101 M 
Dunedin.) SHEOBAIAN SlNGH V. KGI 5 UM-UN r M 

Special and self-contaiued statute- 

-Addition to, by equitable 

Set Forfeiture act of 1859 S. 20 . 
taTion prescribed by. (1874) 1 1-A »• 

Special remedy created by. 

- Otier remedies barred. .... the 

A suit does not fie for the purpose of w 

■m rtict W l« 

special statutory pneess by a Judge from ahose 


THE PRIVY COUNCIL DIGEST 


4061 

STATUTE -(Cmid.) 

Social remedy created by-(f. »tJ.) 
plaintiff did not appeal (92). (Sir A\4ot P. cV/w* 
Rajah nilmoni Singh p.Ram Rundhoo ko\. 

(1881) 81 A. 90-7 C. 388 (392)= 10 C L B 393 

4 Sar 234. 

Statutory body. 

Case stated to Court bv-order on. 

-Advisory or final— Tof. $tt COURT—* ASE nut 

ED TO. (1923) 601 A. 212(224 5) *47 B 724(739 40) 
Discretion vested is. 

-Judicial or arbitrary— <curt’« interference with- 

Cooditioas. .S«(i) New South Wales Pibucser 
vice Superannuation act of I90J. s.4. 

(1911)21 ML/. 641 
«od(2) Calcutta municipal act >h i m. ss. 14 
(XI)AND556. (1922)49 LA 255 261) 

49 C. 838 * 814 
Power conferred upon. 

~— "Acts dooe under—Damage carol by-loaUlity 
l*-FUt,k<r v. Hylandt— Principle uf-ApptieaUkly of 
Su Damagis-Richt of—Exercise of 

(1874) 11. A. 384 (384 6). 
1 UI 1 dan, uHdir—l'rdtiliM as r,£jrdi—///tj «»/ 
Mi dm, bona fide and 1 n *4 aim'd Uut w MfWr 
<*i/irird. 

There can be no rule more firmly e*taUnhed. than that 
il Wm 4mm fid, and not absurd!) bcliese that the) are 
in punuanceof statute. and according tolas, they 
Rt eniitW to the special protect ion which the legislature 
MMd lor dM». ahlMMgb «kcy done an iiiegal t 
WM 0> (WCm)W/.) Spooner v. Juddow. 

(1849 60) 4 M I A. 353 - 6 Moo PC. 257 
Perry. O C 392-1 Sir 363 
r~~ Act * done in good faith in exercise of-Laempticui 
iT Wh in Civil Court in respect of-Piwirion f<«e- 
; »«» if included in. St, BENGAL ACIS— 

ALLUVION AND DlLUVION ACT OF |N47. S. 9 

(1889) 17 I. A. 40 (63) -17 C- 590 (6034). 

in attu train, af—Damt{, ranitd iy— 
J, f " ‘*~Siul *r "mptHuhm under slatut,. 

Hh r* P ? 1<,n or * o( ha *‘»8 »*Al««0f7 auth© 
SS £ ™ a,na ' f > n of weeks (whether lho>e woeb aee 
benefit of the public, oe foe the benefit of the under- 
<4 lU’ 0r ! “ ^ *be case of a railway, partly foe the benefit 
Mdertaken and partly for the good of the pub*) 
J bwt the powers conferred by the lep-Utaie. 
<* «e>D a, i °* * P<non in in consequence is by action 
tbSrJyy.q* P'««din* for compensation under 
been so transgrewd (64). (Lard 
Baorla r H,S HlCHNl$s THE GAEKWAR OF 
^aroahuhi Kachrabhai Kasturchasd. 

'•W) M LA. 60=27 B. 344 (352) - 7 C. W. N.383- 
5 Bod L B. 406 = 8 Sar 426 
rf 1 U '"d in extra u of—Hamate •* 

17 Su,a,e n P°n a w 1 **dj °f 
»Jr, 1 ** Ccestraction of works (whether those 
HZSZ !? ,he bea «fe of the public, or for the benefit of 
ItLlT'' 0f . »s In the case of a railway, partly foe 

*1*), » n 0 L , ^ Mdft1aken ind l» rtl 7 ,of ,hc * ocd 1 flf 
— a are to be exercised with ontavy ca* and sk.B 


«d j:. * w 

00 ‘be condition sometimes expetved and 
•“*» <£*l 1 ^ demood lhjt ‘be undertakers "shall do as 
'-■“I 8 u powibie* in the eaera< of their statutory 
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’ STATUTE (C«*d.) 

Statutory body-'O*/./.) 

!\>»ER CONFERRED UPON- (C*,J.) 

P««»(bl). (/W,1/a.au-*/,*.) HlS IflGHNESS THE 

c.-ukw \r of Raroha Gandhi Kachrabhai KaS- 
URCHand. 11903) 391 A 60 -27 B 344 (352) = 

7C W N. 393 »5 Bom L R. 405 - 8 Sar. 426. 

—- Corn r/f mammal j )mu .i—Remedy ,n ,4, 

In the extreme ia< which maybe suppu*ed. of corrupt 
«r tyrannical atm* of wh powers a» these (rV.-., pow er 
of d^’ri'aWi fl of the Nawale* property conferred b) Act 
-Will of IMS upon the G-nernur of Ikwnliay in Couniil), 
there nw>e always U- open t«» all the QhCtn's MilijeCt* those 
lights of oeuplaint. in the la^rc~.rt. either to the Pallia- 
■ent. oe to the (row* (.V«|0). U Jt J Jnti,/ Km fit 
Brnu.) NAVAB OF 51 RAT. In (1854; 5 M I A 499. 

-A«./,/v at, d»M,dt#ur\ w M^Ur-Skl/- 

Vay-Ma/l and may-Hint il-.U.amu: and ,t«! of. 

The ripressi'M “ in cam in which the *aid Court may 
think fit to allow *oih appeal' is a veiyoidinaiy expression 
■setl in Am of Par lament, when it i* nlcndid that a 
p<w«f -iern to any iA.ii 01 any kndy (14 pnllk |w.rpo>e>. 
•lull nut In abs4de and r.«.jni!M*y U p.« (hat indii i.lual 
•Aero, body. to urnis« 01 not. ^ he »r they shall plea^, 
and he adcised. If the wmiK are It shall and may be v» 
and so dune. I^Mahandsrch -Alwei and linly, ihi-o the 
word "may' i> U4il in all uufinra of c««s||uitMin to 
c.mfci a power. Ul the word ".h.iir .> held tu make that 
power, ot the eieui>« of that power. c<4wp«bury; am are 
nU wanting whoe esen with«it ilit u‘co|m» sliingc-nl a 
word a» "shall", it has hem held that a power so coni eyed 
mast be eir.wtesl. Rot where it is intended not to comp I. 
Int to least it optMul with the parties the words “ think 
fil" are the »efj uedinjiy technical «nd .<pp<4ntol worth to 
show that the power is ore compulsory. (49’ ).) (Lard 
B,*riam ) gi-EENp. AlWO PAROO. 

(1847) 3 M I A 483 - 5 Moo P C 296 1 Sir. 310 «= 

Perry 0. C. 551. 


INenriUd fw limit of—Complianre with 
-Necessity. See SlATtTE—STATUTORV llODV—POWER 
CONFERRED UPON—SaU- (1896) 231. A 45(54)- 

23 0.776(787). 

- Land at 1* Ultra Ira aitmll irr,t, — I’rt.vr af— 

Atiniulim a! mrrt land tiai 11 nanurf tar mi nvrh 
—Isgalitf of. 

Where an Act awthuiecs land to be taken for the actual 
worts curly, a local authority. iu other puUk l»ody. will I* 
restrained fro* taking more than i*a» 1 uall> necessary f<* 
sMh works ( 54 .) (Lard Pa,m. ce.) CAU'UITA lUI’ROVE- 
mint Trustees r. Chandra K anta Giiosh. 

(1919) 47 L A. 45 47 C. 500 (511)- II L W. 666 - 
18 A L J. 521-22 Bod L B 686 - 24CW.N. 881“ 
32C.LJ 65 - 66 I.C.32 38 M. L J. 111. 

•Where an Act aathorip* land to lie taken fi< the 
a-tual w.rts •«!). a Iwal authority, oroeher public tody, 
will be restrained fmm taking mure than rs actually neves- 
U n for such moekv (Lard Ihmedin.) KHANDARA* 
VlTHORA KOREr. MUNICIPAL CORPORATION OF 1*05 
BIT. (1923)511. A 14(16) 48 B. 

19 LW 1 = 22 A. L J. 11-A. I.B 1924 P. C. 

(1924) M. W. N 77 26 Bom L B. 19L 
10O 4 A. L B 121- 28C. W.N.376- 
33M.L T. 462 39 C. L J. 201 79 I. C. 948- 
46 M. L. J. 169. 

——Procedore prevriW for exercise of—Non-compli¬ 
ance with-Effect. St, Forest act of IR73. s. 45. 

(1897) 24 L A. 33 (45)-24 0.604 (617-8). 
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STATUTE :tJ.) 

Statutory body-U-^.) 

| 1 WKR COM IkkF.D IPOS— {CentA.) 

__ ,, !t ,, f notate— Fair,is/ of fauar 1 ** ‘tker then 

—/j stilly of- , 

taws in which il lu» U*n held that power* conferred 
only lor a statutory puip* cannot l* validly exerci'ed 
fo. .»different iwip-o; art not in point. Such 
of Ik-|>*tr> i* •«t'i«le ihc An which confer* t 
ik tx«n is; of Ik po»«' **' «it bin the Art. for it was m 
ItVki .onfom.it) vv„h tk te.n.>of the Ac. (129.) (lord 
nakma Bombay Municipal Commis¬ 
sion tk (1918; 451. A 125-42 B 162(472)* 
Sl ° 23C.W.N 110 = 20 Bon LB. 937 = 

(1918) M-W N. 840-8 L W 548 481 C.63= 

V 24 M. L T. 297 

__ Silt—P**' </—Fur,iu of—Legality- Ft'/mi 

itJuiuJ h‘ Statute—Xi'Sb.vmflnua v/.'l— Fiat. 

It i% unnccevaiy f»r ikir b*d>hip> to ^nt out the 
iicvcv'it) Ihm-hmkn power i'g»«n to a public officer to 
tell the W*) •"'> " f '•bjevt> that tbe 

form' inquired by the Act. which arc nutters of su Usance, 
'liould be complied with (> 4 ). (load Dat,y.) BaIJNAIH 
stii.ti ?•- Kamgit Singh. (18%) 231. A. 46” 
23 C 775(787)-7 Sir L 

Suit pending it date of. 


STATUTE-!^./.) 

Words in. 

—For the meaning of particular words occurring in 
statutes. Sa Under WORDS-MEANING OF. 

—Cirenmstanees :,hieh may he eonsidered far deter, 
mining 

In coining to a determination as to the meaning of a 
particular word in a particular Act of Parliament it is per¬ 
missible to consider two points, nr. 

(1) Tbe external evidence derived, from extraneous cir¬ 
cumstances such as previous legislation and decided cases. 

(2) The internal evidence derived from the Act itself. 
{Lord Chaneellor.) HENRIETTA MUIR EDWARDS v. 
Attorney-General of Canada. 

(1929) 31 L.W. 601 - A.I.B. 1930 PC. 120* 
58 M. L.J.300. 

—Complete and operative sense natural to—Adoptkwi 
of—Nece*sity. See C. P. C. OF 1882. S. 325-A. 

(1918) 451. A. 219 = 460.183. 

- Is go! sense—Citing of— Rule os to. 

In construing Arts of Parliament it is a general rale 
that words must be taken in their legal sen* unless tbe 
contrary intention appears. (Chief Justin Anglin) 
ADAMSON MELBOURNE AND METROPOLITAN BOARD 
OF Works. (1928)301. W. 147=116L0.740- 
A. IB. 1929 P.0.181- 


to a. Sit LIMITATION ACT OF 
(1912)39 LA. 96 35M 191. 


-What amount' 

1908, S. 31(1). 

- Preecinre of — Right in reference to — Sating ky 

statnli as to — ArUlrotitU — Cmfn/sory reference to — 
Rightof, sf within sating elans,. 

S. 388 of (’. I*. C.of 1859 provides that from and after 
the lime when thi' Art 'hall come into operation “ in any 
part of the British tciritorie' in India, the procedure of the 
Civil Courts in such part of the said teniloeim shall be 
regulated by thi' Art. and except a> otherwise provided by 
this Act. I») no otkr law or Kcgulatiaa." Tbe only excep¬ 
tion as to suits pending at the time when the Art shall come 
into operation i* contained in tbe preceding section, and h 
in these word*. “If in any suit oendingat the time when 
this Act shall some into operation, it shall appear to the 
Court that the application of any provision of this Art 
would deprive any party to tbe suit of any right in reference 
to the praedore of the suit, whether of appeal or other 
wise, which. Iiut for the pas>ing of this Act. would have 
I relonged to him, the court shall proceed according to the 
law in force kfore thi' Act takes effect." 

StmUe a reference to arbitration by court against the 
wishes of a party could not be brought within tbe definition 
of a right belonging to the opposite party in the exception 
lo S. 388 of C. P. C. of 1859. (Sir Jama IV. Cohnlr 
SHEONATKr. RAM NATH 

(1865) 10 M L A. 413(424 5)-5 W. R. (P. C.) 21 = 

1 Suth. 616 - 2 Sar. 134=11. J. N. 3 161= 
B & H No. 4. 

Tax imposed by Government-Collection of. through 
Municipality, when there is one. 

-Provision as to - Mandatory oc directory. Sa 

Bombay acts-dist rict Police act of 1890. Ss. 25 

(4) and 26(1)—COLLECTION OF TAX THROUGH. 

(1927)641. A. 338 (352)=51 B. 725. 
Ultra Vires or intra vires. 

- Sa Statute-Provision of— Ultra vires or 

etc. 


—literal ordinary meaning of—Straining of-Propridf. 
Sa BOMBAY ACTS-AHMEDABAD TALUKDARI ACT OF 
1862-DEBTS ANI) LIABILITIES, ETC. 

(1887) 14 1. A 89 (99)-11 B. 661(661). 

- Long ax a ft id meaning tf-Use of words in. 

If it shall appear that the words employed by a statute 
haw long been used in a sense which may not improperly 
be called technical, and have been judicially construed to 
have a certain meaning, and have been adopted by «e 
Legislature in that sente, long prior to the statute in quoj 
tion, the rule of construction of statutes will require IW 
the words in the statute should be construed according^ 
the sente in which they had been so previously u*J. 
although that sente may vary from the strict literal Binn¬ 
ing of them (250). (Sir Join Jems.) HER IllGHNlSS 
KtCKMABOYE f. Lulloobhoy Motichund. 

(1852) 6 M. I. A. 234 - 8 Moo. P. C. 4-1 Bar. 423. 

- Otker Stotssta of same or difem! ltgiM* t ~ 

Definition e/envs of—Reference to—PermnsiMiIj. 

It is always unsatisfactory and generally unsafe 
the meaning of words used in an Act of Parliament m 
definition clauses of other statutes dealing with »» 
more or less cogpate, even when enacted by the 
latere. A fortiori must it be so when resort is had w 
purpose to the enactments of other Legislatures. ' 
Justin Anglin.) ADAMSON r. MELBOURNE AND•»«* 
POUTAN BOARD OF WORKS. (1928) 30 LW- "' 
1151C 740=A. I. B. 1929P-0-1® 1 . 


—rum meaning of—Giving effect to-Court’s 
to. Statute-Interpretation of-WI®"** 
of Lecisuture-specuutions as to. --v 
(1846) 4M.LA. 

-Same idea—Different words lo coovey-W* 

of. See Statute—Drafting of. 


Works authorized by-Constniction 

tion In respect of. on ground of land b«u» 

“ injuriously affected." 

- Right to—Assessment of. , tK 

Where no land of the same owner has teen w • 
words ** injuriously affected " only include damtf 
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STATUTE—(tV*/</.) 

Works authorized by-Constructlon of-CompeD^ 
tion In respect of. on ground of land being injuri 
ously affected-(c\«r<A) 

■hkh would have been actiunaUc but (01 *tatut«iy jvwti*. 
and soch damage or k*s must be occaM-wl by the «•<'.>- 
traction of the authoriwd works ascli-tirst fniu thei; ..*n 

(65). 

Where the mishief of which complaint i*m. * i*»an*ed 
ty that is done or lands taken from the 
it no reason why a claim for coaipen*aiiun in respect -4 
injiry to adjoining pranks might not '■< •o*/*"!. ,iy m 
on account of their prolvaile depreciation by »a-«n .-I 
vibratic*, oe smoke or noise. occasioned bj paving Hair.* 
(W). 

No doubt a difficulty arises in the a.vtvnMiM of atwwnt 
where tk mischief complained of aii>r*. no* only on tk 
land which has been taken from the cbirunt*. tat aim on 
land urn which they had 1,0 owner*bip or claim. Ur thi* i* 
noreascfl foe refusing to entertain a claim, so far as the 
damage claimed can It shown to arise from the appiektv-ied 
M «*o( the lands taken from them (67). The pruUetw 
of assessing the amount in a ca.se in which tk mkkef 
cra.Uineduf has arisen partly on lands taken from the 
complainants, and partly on other land' ouisrue theif pro¬ 
perty, can only be settled by a e<*>idetation of aUlkcii- 
ramstarxes in a particular case ((B). (lard /’*'"* r.) SIS- 
Tins or Charity ok Rockingham king. 

(1922) 32M.LT. 62 (P. C). 

Wrongful acts—Bespocstbillty for-Sutute 
Imposing 

-Novel principle of re-poosibilit) of indefinite nope 
i" rdalwn to special class of acts and omi*iun*-Infctctxe 
«. from general words not soiled for the purpOH-Pio 
W &r Wrongful acts-Kisk»nsibiiiiy »ok- 
!>Tatute imposing. (1922) 33 M. L T 219 (221). 


STATUTE 22 GEO. Ill, C. 45 (1782)—(C*.W.) 

Government loar^. -iJ fur purchasing silret fur the purposes 
of the Imiian crurmy. 

lie II«wh of Cmbbmi> appointed a Select Committee 
t»c«bidef wUlbet Si Snarl Natnud had vacated his seat 
I-’'* runlvrofthr Houseof(oramon*by reason of the 
akxc-aKMMKd facts. 1 he Committee- recommended a 
I i*fm«e to tk Juuwul Committee for its opinion on a 
I definitequoin* uf law. Tk House adopted that course 
while foci nag to itself tk right of ultimate decision. On a 
*p«ial uftnixe- nwidc by lli> llajolj to the Judicial Com. 

■ B>4hvundo Ikp»ovi*M«%of 344 William IV,c. 41. S.4. 

1 akihcr y tej- end the above fuels Sir Stuart Samud had 
1 6ifthecl hi* Hat a* a natnlcr of the House of Commons, 
j ie/d. that ihr cfctiait* in question were made for the piblic 
' hickc of the Crown in India and with an olhcer of the 
. Biirish Government within the meanngof S. 1 of the Act of 
Paihirren! of 17*2(22 Gee. HI.«.45)and that bii Stuart 
' Samuel forfeited ha Hat by tea** of the firm in which he 
• a» a partner hating entered into wch contracts. (Leri 
CAru .d/or.) SIR STL' \RT SAMUEL /«tit matter tl 

(1913) 19 I- C. 766*17 C. W.N. 736. 


STATUTE 22 0E0. Ill, C. 45 (1782). 

~~~~~ 4 Pfli<ahhtf t» eonlraeti ft. 

«» enacting w 0 ,ds of 22 Geo. III. c. 45 (l7«2) do rsu 
•PPIJ to all contracts. Their application is limned in t«° 
the first place the Member of 1‘arliamenl mv.*t 
5p ' dixtctly or indirectly " undertaken theconlrxt «*h 
>k Comnmsioners of His Majesty's Trtavjiy.w Ik 
J*«y or Victualling Office-." or " the M*>tcr Ce»eral 
of Ordinance' 1 or "any one or more of -cb Com 

IsT"" 1 ” 0r " "9 0,hff P* 1 ’ 00 01 P t, ' ol ’ > 

•^socend place.it must appear that the Crmtrxt *•»* 
(/ i - or of 00 *“ ount of the pubfcc service" (733). 

sik stuart Samuel /* /A- matter 
(1913) 17 C. W. N. 736 *19 LC 765 
ef—Miukitf inttndtJ U k putJtJ *&”•« 


. *1 U L«• 45 (1782) ilself declares that it wa* made 
« pwe*e the (.wJom and independence of Parliament; 
muchief guarded against is the sapping of that 

a 0 ?**!Independence by Membm beingadmitte.1 to 
wmracu(738). {UrJCk**ttUtr.) Sir STUART 
J u* in Iht matUr «f. (1913) 17 C W. N 735 

191. C- 765 

l " ,lntu of CemtHCH! <tf-C *t> J t 

«™tf ffCrw, im I*li4 4*J:*k**><r 
!' ,U ^'Wl-FnitUuu *f u*l •* *f- 

of St* tor India in Coun.il-Contra.1 u,ti. 
»oart fe*e!. Ion* a member of the Iloan u« 
Partner in a firm whkh made cootracu 
k. of State for India in Council for borrow- 

Tj opw short loans, for purchasing ^ntd 
104 I«da Treaeuy Bill*, for sutaerito* to Iadu 


(>J» ,r at Bndik Ctnmmtnt—CfHlratl Xoftk 
—St. niaty tt Sift/ ifr India in C.*m/—Contrail Mti 
—It f'.-kitot.J if viti-a—Giurnmtkt ft India A<t el 
1*55. S. (jS-U-i. 

Tk contrail* were captt'Hd tu L made with tk Secre¬ 
tary <4 Slat, in Cowacil. paruant to the Act of 1*5* for the 
Utkr Gutci an*at of India, and were nude with the con- 
j cuiier*c of a r.uMity of tk (cwincil, to be paid for out of 
tk te'eauoof Imlu -* requrtd \q that Act. and without 
any pn-eml liability ui tk Secretary of State. And by 
S. (O of that Act. ~ Ik Stuetaiy of State in Cwincil shall 
and may *ue and be mksI as »dl in India as in England l»y 
lk Marne of tk Sccrctaiy of Stale in Cuimil as a body 
Corporate." It wa* urged that it wa*n« with tk Secretary 
, uf Scale at all that tk contract was made, tat with a corpn. 

I ration. Tkir laxd*hip* cannot take thi* view. A contract is 
1 ocatthck** made with lk Secretary of State that k has 
toohlain Ik ccwcoiitnce of tfkfs Wore nuking it, and 
1 that k and iky are designated by thi* Statute a* luble to 
k sue J or H. h* u» it a* a erwpwate body . He and they 
have dUtkl function preHiihid I if lk Statute 
which cnaMet them to bind tkir m«c**oi>, and this 
p,. rt ^wafl«.hfa 1 ditx. litigation which a.c not 
Lfr^dul by a lV.itiar of Right. But tin. i* mmly inachi- 
nary ; lk ptinwality of tk Sccrtlai) of State i* nut rnerg. 
cd in any eorf-otk- 1 9 the Hatutc Ivor is that of the 
CVw*U. In **«e parthular* they can check him or he can 
override ikm- They and k remain with separate and 
pA*il4y conlkting rr*p«i*ilrlil»c*, though fc-purposes of 
liiiraiMi iky can k treated as thmrgh tky were enc 
krai Drc«uhl). TIr« contracts were made with one of 
K^/s Principal Secretaries of State and vc.lh hi, 

Conncil. « '•>« «««»«« °< a “W,. 0 * Ha 

CumxU k nutters nU. fa tky were made at all event* 

" //r/ir therefore, llul a corkrxt made by a member of 
ihc Ikstf Cumm-w* with tk Secretary of Srate for 
i i:,Council was a contract made with an officer of the 
i^h G-Acmmenl w ithin tk meaning of V I of the Act 

paihament. |7*2f22 Geo. Ill.c. 4» and wa* prohibited 
!* tk *»«»<*. (L'd CU»til'+ ) SIR STUART SAMUEL, 

Vtkrmatur rl.( 1913) 19 LC- 765-17 CW N735(740). 

_ Otiur of Bntiik Goirrnmtnt-Sttrrtary tf Siatt 

{* India if an—OMit *i Stcrtfary ef State for India 
-Ortnn. kiltery. and duties e{. 

It, ,i* \ct of 1*58 tk Government uf India, which had 
theretofore bew carried <* by the Lot India Company on 
behalf of the Crown under diver* Acu of Parliament, 
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STATUTE 22 GEO. III. C. 45 (1782HC«" ) STATUTE 6 GEO. IV. C. 85-(CW.) 

w..' ir.iii*f<iirtl I** ihe •Kuril control of the Crown. acting the contingency, that a person taking upon 

thi«!> "><>•< r> '.vii»'c italic' were pic^iiUd by the Act. .himself the office of a Judge in India, and dying in 
< >nc m! Hi- officer' i> a Secretary of Nate. In early times pos$e*k* of ike office, having been pul to great expense 
there wa* one English Secretary of Nate. Then there at the time of making his outfit from this country to India, 
wee two British Secretaries of Nate, and before 1*5* tbe might have some certain means whereby his elate would 
number was increased to four. The Act of 185$ created a be enabled to be reimbursed that loss, in case of his death 
fifth, who i'paid out .i the rvunuo of India. To him are whilst in office (445). (Dr. Ijiskinffm.) ARBUTHNOTr. 
in practice alUied the duties of tran*acting that part of the NOklOX. (1846)3 M. I. A. 435 - 5 Moo.P. C 219 = 
twine* trialing to Mb which rcqairestlx ioterrentra 10 Jur. 145-1 Bar. 300. 

of 4 Secretary of Nate for India. Hut he is in factor* of - Wtfdf-M *rW nprtttddivt-Nfmng 

II*' I-finopal Secrttaiiesof Mate and a%s*ch f/ _ AM ^ uni „ uctm-Pmen tnlUUl U. 

,..n discharge must. if not all. »f the dm*, of the other s 5 ^ , he s atute 0th of Geo. IV. c. 85 provided M that 


four, as they can tfccharje n*l. if not all. of h„ dnirs. and w 0 f,« * j, shall thereafter happen, that any 
He is an officer of the lint,sh Government tn the f.Lest . j LdRe lhf Supreme Court of Judicature at Madras 

*"*v V . .. 4 . , , , . J dull depart this life. While in possession of the said office 

//flj, that the S«,Maryof Male for India m(-^d Jnd npiu;ior 0 f *j* calendar months from the time 

*'■' :*!,k m r m* I ^ in ]n **'«« ,he oi ,ikin *"P 00 hi T 

mg of S. of the Act of I arlument. IN. (.2 Geo. Ill c. (|hf ^ &f iMe , htt| and in al) aw j 0 f tt( h 

NR STt ART SAMUEL In lb the Court of Directors shall and they are thereby 

(1913 , .91C. 765 .7 C. W. N 735 <739 40). “ jfiSS SV H « * .be 

-Words-’ Any other pci*® "-Meaning tutorial revenues from which the salary of such psiuw 

Am [win principle-Applicability. Sit SlAUTE—INTER* Jdp. * dying, should be payable to the legal personal 
RRtTATIUS-A/Wc-rft-cw PRINCIPLE. irpnvn'.ativ'es of such puisne Judge, so dying, as aforesaid. 

(1913)19 1 0.765 (768)-17 C-W.N. 735 a „d alme what may have been due to »ch pu*« 

——llWl—" Any.thi' - -—«r- 


—Mraning «f. 


S. 1 of the Act of Parliament. 1/82 (22 Geo. III. c. 45) HS*-" .... , .Mu^iatirt " i* 

prohibited a mcmUr of the House of Commons from enter- lhl > »** lf « il 3113 aJJ Jm 

h»g into a contract with ’ the Commissioners of H,s theMltteiexecutoror 
Majesty'* T.easury.or of the Navy or Vktnalhng Office - deceased, and that themoney was tobejaken asprt of 


wawsiys in-.isiiri.ui n, ,ne .»a*> or • tciuaiunj; vmc -;- —, , / . . . .4 .. /iiC) 

,.r' t!„* Ma*ier-G«iKral or Hoard of Ordinance " or" any tobeadmiruitetdas such W. 

oivc more of sue h « -nm,s^,,s - or 'an, Che. pe,^ An) Mrf. of th,s ^«o«e wh,ch wou fg 
or persons whatsoever “All the penons enumerated in the th.Wcml many Cer way. would U V 

sotMi were servant* of the Crown in 1/82 (the date of (be '"««»»*•* '**£*"* IA 436- 

.V«) holding offices in the MUll contused with AttUTHM^NURlON ««« 8 “ ^ 3 OO. 

Irish Government or any Cher Government of the King's 5 Moo. P. C- 219 -10 Jur. 

dominions or dependencies beyond the seas. They wete STATUTORY BODY. 


officers of the British Govc.nment which was abo the -.Gr STATUIE-STaTUTORY BODV. 

Imperial Uvtrnment of the King. 

11(14, whetc therefoft the -ectioo. after enumerating STATUTORY POWER 
tho«eseveral office-holders, prneeded t<* add the weds --.founder STATUTE—STATUTORY BODY. 

STRAITS SETTLEMENTS CIVIL PROCEDURE 
' Xl .v ,2 ORDINANCE XXXI OF 1907. 


e/Huttm goun r applied Any ”cher person ' meant any 
one who held an office in tbe British Government of a 
similar kind to those enumerated (708) (Leri Citatr/br.) 
sir Stuart Samuel. Intktmtiurtf. 


411 vine* .11 in* im 1.isii uvuiii imn in * . i 

to those enumerated (768) (Leri Ciavdler.) - S. 3-Will of person domiciled abroad—Proba'e 01 

[ Samuel. In tkt mnlltref. -Grant of-Sutreme Court of Straits Settlementt-Jj ’ 

( 1913) 19 1. C. 765-17 C. W. N 735(738). dktionof. fo PKOBaTE-GraNTOF-JURISDICTIOS » 
t-PnUir tn’p™-M<*aiagef. TO-PERSONS DOMICILED ABROAD. ,,,/UQ) 

f Parliament. 1782 (22 Geo. II!. c. 45) prohi- (1916) 43 L A. 113 (»W. 


- Uerlt-PHbiu turfru-M<an,n t ef. 10-PERSONS DOMICILED ABROAD. . 

The Act of Parliament. 1782 (22 Geo. III. c. 45) prohi- (1916) 43 L A. 113 UW. 

bits 4 member of the House of Commons from entering__ _ T•rTTT\pvrT , . ORDIX 

into a contract with an officer of the British Coven, nj SmiTSSETT^MENTB EVIDENCE 
" for or on account of the public service/ It wav contend- ANCE m 0F 1893 „ . Unfl# 

ed that (be words ” for or on account of the public InlerpreUtlOD Of. on English lines- 

service” meant " the politic service of Great Britain “ (now -Permissibility, fo STATUTE -INDIAN b 7A 

incorporated in the United Kingdom), and that no service -COLONIAL STATUTE. (1916) 43 I. A. 2oo( . 
could be so denominated unless it was paid for out of . • arR v_ Ag ^*_Evidenee of. 

moneys voted 1^ Parliament, or at all events out of British S 32 ^HAge-BIWence y 

money. It does not seem to their Lordships that the public -Birthday books-Entries ,n-Adm,ss.tHit«J- 

service required by the Act need be one either executed or EVIDENCE — AGE— BIRTHDAY BOOKS. __ 
required within Great Britain or paid for out of any parti- (1915) 19 O.W - 

cular fund. No reason can be given for this ortting down - rt ,erd cf lati ef birtk-Entn >7 

the scope of the Act. The source from which contracts are 

to l»e paid for U immaterial. So b the place where they ^ a Mion as , 0 the age of the app* 1 ^* 

arc made (/68). (Leri Cknntdter.) SIR STUART SAMUEL. v . he Ti01 .- ac , ; n favour of the 

‘»*'«*<ref (1913J19I.C.765-17C W.N.735. kSTp^entry (« 

STATU TE 6 GEO. IV, C. 85. writing of the appellant’s father) relating to the ^ 

-S. b—Obi fit of trodden in. birth in a book containing a record of births ^ ‘^ a 

The intention of the Legislature in enacting S. 5 of the mairiages in his family, kept by his late ^ 

Statute 6 of Geo. IV, c. 85 was to provide against weie contained in tbe book of the births of three 
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8 TBAITS SETTLEMENTS EVIDENCE 
NANCE m OF 1893-(CW*/.) 

8. S3 (6)— Ago— Evidence 0 t-iCmti.) 
of the family. The cntty in question was admittedly iwa.it 
Wote any question or dispute between the parties. 

BtM, that the entry in question was admissive in eti 
decct under S. 32, Sub-S. (5) of the Straits Settlement* 
Evidence Ordinance III of 1893. cormp-sitlxg t.. .v 52. 
Sab-S. (5) of the Indian Evidence Ad (2t»l. 2h3». i/srJ 
sia».) Mahomed Syedol ariffin yeoh oot 
Gark. (1916) 431 A. 256-21 C. W N 257 
(1917) M. W. N. 162=391. C. 401 = 19 Bom. L. B. 157. 

Woman—Age of—Husband's parol evidence a* to— 
Admissibility and value of. See EVIDENCE—AGE— 

Woman-age of-Husband's pawl evidence as 
TO- (1915) 19 C.WN. 787 (790). 

S. 92. 

Stlt d/td-Punkaiti under-Joint /. min. j ktueen 
—SneriKi of—Couru of idling /ending I* mferenee*/ 
-PtrcJ r.iJtnet tf—Admiuikhtr—Agreement /.• u?*>— 
Euitnet of. 

S.92of the Evidence Ordinance of the Strait. Mlk- 
wttv (which is the same as S. 92 of the Indian Evidence 
Act) doe* n„t exclude parol evidence of fact* from which it 
be inferred that, accepting a conveyance a* creating a 
Pj* “wocy between the purchasers thereunder. lho«e pur- 
subsequently so dealt with their respective imteioi* 

common" ,hi ' ,h * ^ 0l ,enin:y bKiB * * lnMC) “ 
JM, »b*« Matementi made by individual purchasers 

* conveyance which in term* created a joiM tenancy 
w»een them indicating that they respectively thought that 

no right of survivorship, and account, proving a 
”* M,on of '"<ome after the deaths oi some of the pun ha- 
•mteremuScient of themvelve* to ju*tif> an inference 
"“.agreement to sever between the purchaser*. (Ud 
%?"*"•) Tan Chew hoe Nfo r. Chu swee 
CH “f; (1928) 661 A. 112 (115 6) 56 M L J- 643 
29 L. W. 134-116 I. C. 38 “A I. B. 1929 P C 72 
•TBAJTS SETTLEMENTS LIMITATION OBDI 
J^JCE VI of 1896 

* 10. Sn LIMITAIION ACT OF 1<#8. S. 10. 

'~~' 8 17 > S*> Limitation act of 1W. s, i7. 

8.22. See LIMITATION ACT OF |908. S. 22. 

"'TT’Att. 99. Sit Limitation act of iw. art. 12-' 

2“- (1921) 491-A. 37(412). 

^TYLE. 

“T^ommon words of-Meaning to be attached to. in 
S*** when not mere surplus *r CONVEY- 
J^ S rVLt (1924)62 LA. 109 (114-6)-4 P. *44 

!2BOOATION. 

T^Chrgt- Extent,on u/t of frofirty wiittl It- 
rtm/ ,f ,k ar[l ly pirtbHT—SsIt luistinin/lr * 

JdtT Purt ^ ut> ‘ "ft* “'* **' * f 114,10 

Pf^y told i„ execution of a deaee was *ubje<t to a 
»rtf C ??* d ^ «be judgment-debtor in favour of a third 

S2«i?*t e> " c " ,ioB ***** 00 ^ 

»»o«nr!r ^ lhe P ,0 P«ty purchased by him paid off the 
doe to the charge-holder. The executim sale «as. 
•hot **"“? ° n appal, and the quest** aro«ea* to 
^■jre the rights of the execution purchaser «*b 
^J «beanv>:„, paid ofI by him to the ctargrWder- 
to ^'“Paymo'-t might entitle the execution purcha<r 
J*IBibo ,h * ,boe * 0(,hf chargeholder. (UrdCanon.) 
m^ edar Na ™ Sarwari- 

44Mt « LA. 351 (356)=2 Pat. 10(17)- 

* W. 735=27 0. W. N 532 =21A L J- 490- 

570-tJ. 361-32M- LT.(P-O.)10- 


OBDI- SUBROGATION- 


(Ontd.) 

4 Pat. L T. 61 -18 L. W. 802 ^25 Bom. L. B. 643= 
LB IP. C. 117=(1923jM- W N.368- 691. C.278- 
A. L B. 1922 P.C. 269. 

-Mortgage invalid—Mimey ui*d under. applied for 

payment ol prior valid mortgage— NuUogalion to rights 
-nder pri'w rncwtgage— t reditar'> right of. See HINDU 
l..0» - MINOR - GUARDIAN OF— MOkTGAGE BY - 

Invaiidi n of. (1856) 6 M I A. 393 (425). 

SUBSTANTIAL PERSON 

- See Bi.nGal k>U'LAIIONS-FAlM TALUKS RE- 

GLT-UION VIII OF |8|9, N Ml. (2/-\VOkDS-SlB- 
SlAXII.il PERSON. (1674.12 L A. 71 (79 80). 

SUCCESSION ACT X of 1865. 

Applicability ol. 

■—Pct**<w. to whom applicable. See under this Act 
ENGLISH Law RULES. (1905; 321 A. 244 (2571- 

33 C. 116(129). 

Basts of. 

Pa (Ink /<;<. 

The Avt laid duvn the law a* toinlmitaacc and tevtamm- 
taiyin Bnti*h Indu load (taMes ol perxms 
nlwueir m< rumpted from it* provision*. The Act Is 
band upQ k’njli*h law. and for the met part it r«pic»e> 
the i«.k of that Ian (’55 -). (Sir A'/knr Wthm.) RAM 
BH VGW AN Ko»R r. jOGLXDk.i t HANl/KA Uost. 

(1903; 301 A 219-31 C 11 (32)-13 M. L. J. 381 - 
7C W. N 895 81 P R 1903 136P1*B 1903. 
Eflect on prior law -English Law—Applicability of. 

- tJed m. 

The Nub Hr b*^ lh at.» enacting tlie SMCHiM Act 
UXiS. it wa» im the intention of the legislature to alter the 
Lw m India by departing from the law of England. The 
High CWt.oatbc other hand, held that lhe Act of 1M.5 
hod altered the law. Their 1/tfiKhip. concur in the 
iudriMti! "f 'he High Gantt (25 b). (L*d MsfMgkhn.) 
norfnuroNaim sircars'. Kaualarasini Dam. 

(1896;231 A 18 23 0 663(571)- 
6 M L. J. 71 = 6 Sar. 667. 
English Law mles-Correspocdencf with and 
departure from. 

- Penmi U xkm ••/ tff/ieMe. 

The SoCCOMOB Act of lh(0. while to a large extent 
embodying the ate of the t-gtoh law. yet departed in 
nunv utticuLo Ircm tho*e rule*, and w*» not Only made 


nunj particular* 
appeal* 

*h«n the vjstctn 


European descent, or those to 
from the Ecclesiastical court* 
might naturally be oppbed. but wa* made the law for all 
ner vmi in British Indu other than Hindus. Mahomedaw, 
UnddhiMs. including, for instance, the Par>«» (257). 
rc„ trtkur II,lu w.) MIKZA KUKRATULAIN BAHADUR 
^ASAHU (1905) 321 A. 244 - 33 C. 116 (129)= 
15 M I* J. 336 = 1C L. J. 594 = 9 C. W.N. 938 = 
2A.LJ.768-7Bom.LB. 876 = 8 Sar. 839. 

Law enacted by-English Law. 

_Distinction. See fKOBUE AND ADMINISTRATION 

ACT OF 1881—L*»' ENACTED BY. (1927) 651. A. 18. 

Nature of-Codifylng Act If a. 

- fnterpretntitn tf—PnaeifUi- 

The Indian Succession Act of 1*65 i* Codifying Act, 
and, in icga«d to th: qBeMkm nhetl-r or rwA it was intend- 
_i to , 1 ^ the prk* la*, the proper mode of interpretme 
^e Act is that Ud down b, Led Herschell in the AnJ 
i i.f/jtd ». I’dg/inao with regard to the inletprctation of 
adttL statutes. (Lrrd Mvmgken.) NORENDRO NATH 
SlRfARt KAMAUBASINI Dasi. 

(1896; 23 LA. 18 (26)=23 0.563(671-2)= 
6MLJ. 71=6 Sir. 667, 
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SUCCESSION ACT X Of 1865-ft' 

Ss. 2.331. 

Ui—AffluJti.* ef—H'l'k; a aett of a 
/ ng—f.ifut. 

Their I .>»i«l>hip> caw l 
pie that, even though the • 
by his act* nuilc w h ar. 
ptet mtheeiiut ihat hi* * 


•intnuncc 


—fUmin 


pruxi 


•*<« 


by lie Indian Suuc**ion X 
and Gaiufalii X; 
iKiiliil before the Indian S* 
interpret it. Ik guard 


SUCCESSION ACT X OF IMMOtfti 

S .5MCWX) 

j among tbemrelv** with the ttUqdar", the tahqa ns to 
I remain undivided and the income therefrom was to be “spent 
! <* 1 he whole family," after paying Government and village 
. ,lue». The testator also directed the division of his mov- 
».* _ t hii*tiai. -till be aUe property in case of a reparation, and by paragraph 8 
, a. the U« would ie> be Glared: “ I have executed this will with the consent 
m * Mt 10 le coreacd of all my son* and have got them to sign it as witnesses with 
Tire ta*o of A'Jmm x. this very perpore re. that this will may be acid upon fully 
arm they may not quarrel among themselves after my 
iknire. 

The will was signed by the testator as "executant", awl 
U ;<>» the testator’s signature, alter the signature of one of 
the witnesses, who was admittedly an attesting witno*. 


‘.J v. 


Gaiafatki A/7. 
its*ioo Act«annul modify ‘t 
i* enacted in S. > of the Sec- 


cession Act. ami the excepti-m which Urar* upon the pecxi.’- 

dwald had' relaind' t'Z “utL" 1 ? "Lxx 11 there were the signatures of hit four sons, ana below them, 
Hinduism. In th.it - i*c the Mi»al*h»a Law «w>M apply. | the *ignatuie* 0 ! three other persons who aho MUMl 
If he was alWun. the S*«e**ion .\ct *<«M apply. Ugned as attesting wnnc**es. In the margin on the left 0 
Shn ) K \'l ttv VIHI '. INGMj\l MXr.H. , tb-* signatures, and yost above the signature ol the hrst 

1 auc-ting witness, appeared the word \v rtnesscs. 

The question lor oectsion was whetlvei or not the legatees 
entitled to the benefit of the legacies, if valid, signed the 
wiU as attesting witnesses. 

The evidence was to the effect that the testator had sum¬ 
moned hi* lour re»* to his presence, and having explained 
that be had made a will leaving his property to mem. asked 
them to attach their signatures* the will, n« as attest- 
mg witnesses, but in token ol their consent, with a view to 
avoiding disputes after his death ; and that they attached 
then signatures, pursuant to that request. The witness** 
agreed mat, while the testator invited other* to siga« 
attesting witnesses, he addressed no such invitation to the 
sons, but asked them explicitly to sign for the special pur¬ 
pose ol expressing their consent, with the view ol avottng 
dissensions in the tuture. . . w 

Held, affirming the Courts below, that the act of each ol 
the sons was. openly and palpably, with the knowledge of 
all prerent. the act ol expiring consent, and nothing eoe. 


Kwiuvvim ntoBijti mm;h. 

(1921 '181 A 381 -385 6,. 13 A 525 (533)- 
15 L W 1 1UP L.R. (P. C.) 27- 
A.I. R. 1S22 P C. 11 = 26 C. W.N. 490- 
21 Bom. L. R 626-*(19221 M W.N. 336- 
30 M. L T 17-61 I. C 559- 12 M. L J. 87. 

S 3. 

-prolate »«f will-Giant of—What amounts u- 

l.rltcrs uf Administration with will annexed-Grant of. by 
competent court within province—.'•ubreqcent limitation 


of giant l»y High < 
his Act—SS. 187..' 


See 


116 


Court—Validity — Effect. 

J-PKOB.VIE OF WILL 

(1910) 21M. L J 
Ss. 16. 48. 

- Ofaeityfif Motor—totf of-Eogfuk UwnJti 

at to—St<ti>'it c«Ac/ jm/. 

The rules for the esIabIWinrent of the capacity of the 
testator and the circumstance* which would lead to the 
invalidation «•! a will are embodied in S*. 10 and 18 of tbe 


I»S,«kkkpi*tkall7 a** Ike *r l *“ i **‘ d 2|^“TS7“ W 1S2 

principles of tlie English law on the subject. (Mr. Amur munoKS within ^ J 4 S|NGH r . 

Ah.) MOTIBAl IIORNWJEE KANGA r. J.vMSEIjEE Act. (Mr. f A 1*- 2 Lqtk M® 3 

HORMUSJEE KANOA. (1923,29 C. W. N 15- jMMUn■ WJCH. ^27 55 l. A o l 2L«j 

801. C. 777-A I R 1924 P. C. 28 ( 32)» 2b ” 30 LT10 AH" 

26 B L. R. 579 - 5 L R. P. C. 165 = 19 L W. 137(111). V L W. 7 - 32 0.W.1I.305-I LT- * J Ua 

S. 51. 

- Dffdpdt of C(H . iol< Ulfi 

A'aeitit)'—/niorforati.'t />y reftr/nee 


uill—Prthlt of— 
-Ahmiof. 

A deed poll executed by the totato* along with a will 
but not referred to in the latter so as to make its content* 
part of the will by which the executant appwnts his wife 
to take his place in his firm after his death in pursuance of 
a power contained in a partnership deed hoot ate*ta- 
mentary document requiring probate. (Lord IXirry.) BaI 
GUSCABAl r. BHICWAXUAS VaLJI. 

(1905)321. A. 112(163,-29 B 530(5631)= 
9C. W.N. 769-7Bom. L.R 851-3 A L. J 


1061.C. 531 = 1928 M.WJf. 103l2)-I.LT^^ 
1 OWN. 1205 -AXE. 1927 P. C. 218-54 M. L. *■» 

-S.71 -Aff/uHiui of. . , j 

When a particular construction of a danse w 
would ascribe to it a mumng according to which' 
not only defeat the object o« the clause itself, but 
distribution of his propeity which the testator was 
to bring about in making his will, while the mere 
a Me and natural reading would give the clause j*. 
intended by the testator and bung about '** ***"* , {bt 
by the tesutor. kdd, that the Courts were by > ‘ 
Suaessioo Act enjoined to give the tta* 


8 Sar. 813 = 15 M U. 271. struction. (Mr. Ju«>« Ihl) SH«.OI j#,. 

Will—Incwpomka ol. h .> «codicU B . uO-17 0.U 1«* 

27 L.W. 7=32 C. W.N. 305=1 LX 10 A- * 


—What amounts to-Efttct. Su OlDH ACTS—ESTATES 

ACVI or IW S. 13. (1902, 251- a. UL ^ 5i (S^iS • 


f If 

to-lepiu-SipHtart in Will of-M/.niaj Yo~W.N. 1205=AXE 1927 P.C. 248=M H-L J- 
retinal—Signature as—Conunt to dnfoutunt of *.//— 


Si put lire irt tofu* of—T/it—Ertdenee. 

An Oudh (a)uqdar, by his will, appanted hi* eldest son 
as taluqdar after him, and gave to each of his three younger 


S. 82-Applicability of 

- BmUrtomm-iriUmdckrUi^ *a> 

. S2 of the Indian Snccesaoo Act, 1 8 “' ._ ulkJ )to 


sons, certain village* out of the taluqa. to be held absolutely .here property b bequeathed to any per** he is«‘ 
with heritahle and transferable rights as under-proprietco the whole of the interest therein unless 11 
if and when they or any of them wished to separate Iroo from the will that only' a restricted interest «s. 
their eldest brother; but "so long as they live in union | for him. Thb sectioo b, by S. % of the Hindu « ^ 
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S. 82 —Applicability oHCW/.) 

1W0, made to apply to wills made by an> Hindu in tk 
l«ra of Bombay (135). {Sir Ruhr! CVmi.) D.AMOWR- 
das Tapidas r. Davahhai Tapi d as. 

(1898) 251. A. 126 22 B 833^839 40)= 
2aW. N 117-7 Sar 308 

- Did hi* a vill—CMSiru/tiM <>(. 

Tk rule laid down in the Indian Snrte-ion Act i> in- 
applicable to the construction of a deed wkkh *iE 
(228). (Sir Ridted C*u<k.) K.UI Da* MUI LICK 
KASHVA I.AL PUNDIT. (1884) 111 A 218- 

11C. 121(130)-! Sar. 578 
Ss. 99. 101—Son* and daughters-Re-ideixe and 
maintenance of-Bcqnot for—Benefit of-Wive- aw! 
fainilies of sons and husbands and familie- ..f diu-hier- if 
tttrtkil to-Nature of their right—Widow* or f’ <!* -f 

ifcceayd persons—Right of. Sri HINDI L\»—WlM- 
RUidence—Sons and Daughters. 

(1923) 45 M L J. 780^7*7 8) 
Ss 100 to 102. 

~-An/i'Miir-//,uJu n/ls. 

The Legislature has thought fit to apply $*• I» M ,J 
Ihe Succession Art to Hindu will* 077). {Sh 
Hdkmit.) KAI RlSHEK CHaKP ASVAim K«1R. 

(1884) 11 1 A. 161 -6 A 560(572)-» Sar 512. 

y-MiuMilr~a*rirmi,«-Big/i* '■‘-—T I- 
”<« (uni'llrah mi t(. 

Therulenactcil in 8*. lOrtt.. 102.1 ifce Mm Smm 
*"* Act contiitutr the law . ( Krithl India applicable <« 
JW«k» to the property nfmiv one M HWa 
tokomedanawMtaK Tky ire there'.*e. apphralde 
10 those subject to a variety of *y* 1 etn* cl juibprwhr**. 
m rau « Ibtttfow be Contfred wcording to the t"*.aBT 
««»t meaning 0 f the worth u*ed and apart him *uh 
, * Kil consideration* a* are only appropriate in ik lav 
gEogbwi. (Viiuum HMtmt.) PtTtlBHU :• 
NAOROJI GaMaDIA. 

(1923' 45 M L J 7801787; ■ 
(1923) M. W. N. 626 25 Bon L B 1099 
MM.L.T.401 (P C.) 28 C W N 737 
761. C 996 - A I B 1923 P C 122 

T~Z Di, b*Hm (*,tr a uHi*!- Vtld't)~n‘ill-C.~ 

J£?ll •* the till of a Farsi dirct.ed that «U 
^'*'100 of the first ten sears f.<*n the te-tator’* death. « 
the death of hi* la*t arriving «•••»“ h 
Srs. happen, the ..-tee* *k«U ditfcV the 
5*2“ 1 properties (hit the Maluku mi tag** ***** 
^-Hormasjw Street lfou*e. subject to the right ,4 1 
of the will), nr the sale pr»e 
Jf? , in *°tmetis for the lime being rtpro*«toR “J 
fi* five equal sharer*, and tWfW **h 

.hnnen** 

2i!5 d, . ika,e ,o * ,fh ** Dn,i| hk '* j,h - ** **. ai 

SjJ k of each son,or. if he should * P ,c 

/**’> •> pay the ume to such pet-on* >' 'k** W " FT 
SJW entitled to the ,,,/*< uwhrthe peosr v**' * 

so °. and from and after the d* i,h * 
r*"‘*»l»onU> e^hof^h 'harr* up<* 

*0" might have pm*.ant.»tk F-«« ■" «« 
hereinafter given in cl. 12 direvitd. 
w3 12 aa lhorised every son vrho^ inteeH ‘ho-M ** 
,J ( Cn * fd onder d. 16 to dispose by «ill " ' *P° 

2^““ «»d upon fcch condition* -i'h 

Protbions as he might think fit. hut-'^t to 
fJSS^ 01 ‘hares and order of priviijlberrmaftn 
and (abject to cb. 15 and 16 m favour of hr 


SUCCESSION ACT X OF V»-4.CmU.) 

Ss. 100 to 102 -((Vrfj.) 

ivne. »ido« or seat of kin, of the share nhxh shuild l* 
tteaicd a« allotted to him as aforesaid, provided that he 
sh-rdd Cserci-e tk pouti in ihe manner following 
(I) If the «« had mo* or lineal d»Mc-ndant* of son*, 
then in their favemr mly. (?) In default of those, in 
favwr of hi* uidou and daughters or lineal defendants of 
dmghterv (?) Only ia de/auh.dany lineal dtsceivdin's 
male <e female in favour of any rther neat of kin. 

a 13 directed that, in defai lt of the exercite of the 
pour. v> gir.n. each ««'* *haie shc«ild devolve on his 
'OesortUii h*ue w Uirfii. and failing such sons o‘ 
Mt. co hi- soo*' WhIuU* and daughter*, or the issue ot 
the latter. IriUcimi of failure of sous and daughters 
and their i»«c the uklou of any sen ua* to take one- 
fujrth of hi- -hare, and ibe twtatos's remaining sons 
to have the remaining ihree fomths aikltd to their shaics. 

Cl. |4 drvi*cd the residue of the testator’* property to 
the rvcvutce* upo tru*t to convert for payment of IMtwal 
awl tolaiwntary evpn-*. debts and Jegacie*. and 10 
divide the balance into five equal part*, and to pay one 
pait to each id hi* -*e* foe hi- aUefuie u*e with a promo 
that Ihe tro-tee* *bo«W not be bound to -ell for uti yeais. 
awl -h<»4d in the meantime U entitled to catty w *b® 
ls-ri«-- of the le*t.-t*u. 

C. 15 diluted tint in iu*e any pci-on Untficially 
to m *8mtoc in the brow -« <"*• J J* 
Oij', -h-uU fl) -hrnale «r »haige hi* intncM; or (Z) 
[«.«« luiLiup:. or (3) should have decree paved 
a-an-t him f.r .net K*. 25000;o. (4).hoahl become «»• 
.JeUevI b an, -urn o, .urns cuccvhng k*. 25.000 hb Wto 
rot .Wold tlae*p« «v-e and l«oue vunl awl it was 
.b,.-..d U *wh inter-, should k applied »cuding « «« 
•a* a -hair i" 'he in.<«e <4 in llie ,*/*!. 

II |6 diluted ilut if any Unefiiaty »1*«M cearelo 
P..4,.. !k bnMilafakb. •* I "•«* * w “JB 
aptium t*4 l*rn d I'avi ,u,«..t* hi* iMeiesl -buhl 
fmlUilh vea-e ,nd U.*«r v- hi a* if k »l *hc h.jtl died. 
lTt \ Ibr I,-in- slr-hl IkM *u.Ii intuvM in trust such 
. h *« — « a* *k*ukl le entitled to it *n 'h< dtatli < 
.Kh l«TKf.vMt>. k! sobjrv 11 » the pro*i- mas«•!< b- »"« 

Aii.mV|k 1 topmSiM '«»S «**•“' 
s^-, 1 **»»o utkh noquc-thn a«of. -w' f * ,r 

t to the lirht* of irrupathn »"d mainttnamc pem>' td 
to ( |,. 9 and 10 of the will, the five -or* of the testator had 
j pce-rnt title to have the MsdtC of the KSUtOt' 

II t- iJcmtiavenr the pwM"* 
,A s. \(0.4 ileSune-KnA.«. llelcq.t-t* tolhe.CM 

SfElrt h JI Ik Mii'jt'i- 

.jilt.* tl.t Ula* ir.rud ..n-irnt «rM» «■ r * 

■i . .. i,,f. ,| f liet*n1 MB Irnefri’ite*dorM 
y *.J. y,,-c-|-1.! I.V lea*n of lie 'ilk 

W 4 nhau*trd 1^ ihe*e rmxnlnalw*. <1 
m t . «ni Ik ‘bare in ir«■ r e • i ra//*/ aide«f Mf I “f* 
e . 1 . -ilirfute* in any of a Hinder if way*, -id in 

^ ...,, oned. inlyto ..[.Mofii. for 

ikiian^kfto-ek.i-nly tU i.-it* <■ Hire 
JT ‘w. a rlv* «f Irnehdaiie* ‘omewhat wnlr. than that 
Ji.fc. ( are to take unde, the cU e* j# referred to. 

W. rlawe aho pt* an end to the title of every 1 ene- 
ib„»ho <ea*es to profe-*. or man ks any one not 
plS-ing. the 7 «oa*tri»n faith, and gives the interest over 
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SUCCESSION ACT X OF I 860 —(c'.v/./-) 

Ss. 100 to 102- C»!■.) 

in fui.ti "1 thc>*c- nhn lake on the-k-thof sxh Une&iaiy. 

In tki I.Kv-i il i* -lauM-it onn-A contended >cu»v 
lull) that S. 1 00 i* complied with. For the a bote of the 
nmaining inlcic-*t nurd ltnt pj« cmtnf the hards of the 
tlU'ltes if time i* a I<ib'tUIC <•! the income of the h*> of 
iIm* testator. l/a/Jju..) rt’IUBU .". HlKABJI 

N’AOWUI Gonm.t. ; 1923) A. I B 1923 P c. 122= 
(1923) M W. N 626 25 Bom L K 1099= 
33 M. L T 101 (P. C) = 28 C W. N. 737 = 
76 I. C. 996 =45 M. L J 780(788 9). 

Ss. 101 and 102 . 

- Htt/ucl ioutrary t.>— Dot ninth* ta Hit flail 

ilfltr all soul :.-*«• might k km to vus of t.tal.r kiJ 
attaimJ theer mai'iity—Will Jirtetiug—l'ahJiij. 

A llimlu l*y hi* will appointed hi* eh!c*t *oo. the appel-1 
l.nit. t«» l<«>k after hi* estate and in -retain rx«mt* to divide | 
the estate anwmpt hi* grandson*. The High(’t«it hdd 
that hi the tmr »o»i*tm.ti<« uf the will, the intention of 
the testator w,i* l«» empower the appelant to dixiiW hi* pro- 
|k ity into five 'hate*, a* he had fixe *nn*. and to defixet 
the share* to the grandson* in the ca*e of *on* with male 
i'sue. an«l in the. .t*e of *on* ailh-ot male r**ue to the h* 1 * 
thcnwlxe*. " Winn my granebon* may attain their age". ■ 
meaning thereby that the distribute wa* to take place 
only after all the son* who might have been born to the 
sons of the testator had attained their majority. The High 
Court held that the <livpo*iticn was contrary to the princi¬ 
ples underlying S*. | 0 | ami 102 of the Indian S*ue**on 
Act ami that the it ill u.i* therefore i<id with the iev:lt that 
the C'tate wa» to be administerwl on the barfing of ietrMaCT. 
Their Inrd'hips. on appeal, uphtkl the jod-nent 0 1 the 
High Court. (/.«•'•/ )'r'™*«.) SlIKAMAMA lUUI 

Ml'kUdSA rill .\l. (1912) 211. C 282 - 

17CW.N.188 

-/a. ai a i/au for thor h:tt— 

R.uuiuJir lolhur ihitjriu m attaining 2\—l'atiJity of 
latter fottitit—A# of majority of fkiIJrm luhtiumlly 

fr/lfiml to 21 Itu.hr / nJi,m Ma/anty Att—Ffeil. 

Under S. 101 of the Indian Succession Act no lequest is 
valid vxhereliy the voting of the thing bequeathed may be 
xklajexl the lifetime <4 one or more persons liting at 
the testator’s decea*e. ami the minority (ending at 18) of 
some person who *hall U* in cietcnce at the expiration of 
that pei Miami ton h«mi if he attain* full age, the thing 
l(<|uratlfd i* t" U’hmg. By S. 102 of that Act. if a 
|tff]ue*t is nude to a class of perv**, with regard to some 
of whom it is inoperative by reason of the rote contained 
in S. 101, the Uque*t is wholly void. 

The will uf a llimlu. who died in 19CW. after directing 
the formation of a fund for the payment of a monthly sum 
to his widow for life, directed that his tiu*tees were (a) to 
apportion the ie*iduary trust funds into as many equal 
share* as he had daughters who were either living at his 
death, or. having pi-deceased him. had left issue them 
and him surviving; (A) to pay the income of such shares to 
the respective daughters during life. and. after the death 
of each daughter, to hold her share aforesaid for her 
children who *hould attain 2 1 years; ( 0 ) if any daughter 
died without lawful issue, to hold the said share in Hast 
for the children of the other daughters who should attain 
21 years; and (4) if a daughter dying in the testator’s 
lifetime left lawful iv*ue surviving the testator and attaining 
the age of 21 years, such Ksue were to take the share appro 
priated as aforesaid to the said daughter as if she had 
survived the testator. 

Held that as the bequest, treated as at the testator's 
death, made delay beyond the lifetime of the daughters and 


SUCCESSION ACT X OF 1865-(C«tf.) 

Ss-101 and 102—<C-W.) 

the minority of some of their children possible, the beqoea 
in favour of the children was inoperative. 

The provisions of the Indian Majority Act of 1875 are of 
no avail as against this conclusion. because at the testator's 
death—for this purpo-e the relevant date—it was not dear, 
and could not be certain, whether all or any 0 ! the members 
of the classes in whose favour the disposition was made 
would ever have guardians appointed. The provision of 
the will fixing 21 in every case as the age of voting was, 
therefore, in contravention of S. 101, and the whole gift is 
invalid undet S. 102 of the Succession Art. (Viutunt 
Hal Jam.) SOUNDAKA RAJAN V. NATARAJAN. 

U925)52I.A. 310 (319 21)=48 M. 906" 
6LR P C 180 = 23 A. L. J. 1010- 
(1926) M. W. N. 22=43 C. L. 170= 
28Bod LR 204=A.IB. 1925PC. 244- 
92 I. C. 289 = 49 M L. J. 836. 


- Atfhiakhty- With eft'atm ti vhifh il susfwi- 

J iunng Motor's hfi—Diids affraliuf imatJialcly- 
Ihaimtm. 

StmUe as regard* the applicability of S. 102 of the 
Indian Jw.OMion Art a distinction may be taken between 
wUb the operation of which U suspended during the testa- 
| tor’s life, and deeds which operate immediately, especially 
*och deeds as confer a present interest upon a present 
person (177). ( Sir Arthur Hchhtutr) RAI BSHF.N 
CHAND r. ASMAIDA KOER. (1884) 11IA. 164- 
6 A. 560 (572) ■ 4 Sir. 612 

- C/a is gift hit at hy. 

S. 102 of the Soccessixm Act lays down the rule that a 
beq«e*t inoperative as to some of a claw shall be wholly 
void, im in all cases, but only when the lequed offends 
again* the rules contained in Ss. ]00 and 101 of the Art 
(177). {S>r Arthur f/tUtillU.) RAl BlSHLN CHANP r. 
ASMAIDi KOER. (1884) 11 I A. 164 = 6 A. 560 (672)- 

4 8ir. 612 

- I/ikJu low—Joint family—Malta ftr—Gift b< 

to grauJtou Ihtu m txnlimt and to ethtr grandson 
might k horn thinrftir—ii hit at hy uttian. 

A transaction by which a grandfather, the had and 
manage, of a joint Hindu family governed by the Mith* 
dura law. makr*. by a deed executed with the ««»«<» 
hi* son obtained for valuable consideration, a gift of all 
family property to his then existing minor gramboo.*® 
of that son. and to other grandsons who ought be tem 
thereafter, is not a gift falling within cither of the ‘ 
and 101 of the Succession Art. and is therefore not “ 
at by S. 102 thereof (177). (Sir Arthur/hthcuu.) 
Fishes Chand v. asmaida Koer. • . tt0 

(1884) 11 1. A. 164 = 6 A. 660 (672)-4 Sir- 

II.1.USTRA1IOS (B). 

- AfphiMity. . . 

Illustration (A) to S. 102 of the Succession Art i» ** 
made applicable beyond the two cases contempt « > 
Ss. 100 and 101 of the Act (177). (Sir Arthur He*™ 
RA! BISHEN CHAND r. ASMAIDA KOER. «o 

(1884) 111. A. 164 = 6 A. 660(572 3)=4 Sir-51^ 

S/mUe iilusiration (t) to S. 102 of the Succeaio^ 
of 1865 imports into India an English rale of coostrj»T 
which usually defeats the intention of the testator (1 > 
(Sir Arthur H<*hc*n) RAI BISHEN CHANO 

Asuaida Koer. 


6 A. 560(672) 
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8. UMfrrf-) 

ILLUSTRATION (BHC"*0 
- hupprsfrurUMS i</. 

IDastration (i) to S. 102 of the Succession A.I *e*m* 
oclof place as attached to a section intended. not to «kfir.e 
tbe word " class", but only to establish a -pcvial iikiJo: 
of jilts to classes (177). {Sir Arthur //M u*.) K.\l 
BlSHEN CHAND C. ASMAIDA KOER. 

(1881) 111. A. 161 -6 A 560(572 3) = 1 Sar 512. 

S 106- 

-Will—Widow— Beqact for life t*- &•!*'« lo 

daughter absolutely after death o» wiikw-Estate uVoi 
•ndtr—Death of daughter before widow—Edeit. Set 
Hindu Law—Will— Daughter—\vii*ou 

(1919) 461. A. 256 ( 268 : = 47 C. 166 <1801 


“ CmHu[,ul kfutll !>• foilkumjat *.*-/• ■ftirml.- 

S. Vtt—B(i*(tl (mint t Vilhn—C'eujiti. 

Tbe material daises of the will of a l*ar>* merr *' *" 1 
lows 

"(5) My wife A* is now in the family way. Ami h* 
expressed her free will to live asairemUiuf thef-nuly 
with ay executor. my brother t\ A* t<* what«m « b:!< r,,, 
(child) that may be born of her wmrb. mv hnehnsb* 
op and maintain the same. And «y mU nr *•« 
•hall defray all the expenses in conne two therewith <«•! of 
“7 property and effects. And he skill maintain ik fa" ih 
(Theexpeuion 'maintenance of the family’ i« '■ * 
cf Ihe maintenance of the said executor al-»). • • • 

»w» be bom he abo shall be chtri*hed and numtamrd 
educated and brought up. And wkn he tome, cf age 
«ny executor or after hits death hbexetwt*** <>r exrc-t.*e. 
•h»H makgoser the whole of my remaining pfope.Uo «<* 
•h< uid son. Should the child (whether) daughter " »oo 
of the womb of my wife, die in tender age l" * 
■?“») and should my wife for any rca*on whatem I* »n- 
W| Hing to live as a memlicr of the family with myc»«.t"j- 
Hen my executor shall out of my pr-p-rty poi<ha*< I- rat* 
,Cf R«. 5.000 bearing interest at 4 percent, at Hk market 
'ale and shall transfer the same to the ran* of m> wife a. 

11 ‘he maintenance of the family did me ««hau*t >►* 
»We Income, a discretionary power was given to the rsssu 
2,^4 Hof the will to spend the «.rpk' ins.rr.cm 
*>’»’*ensuragement to education ami work* m *•****/■” 
J^ »swdl as in erecting trough* f««co«* *o«l cj' 

J JJh water from. Cl. |5 of tk- will bcqnealhed 'hei«*4i- 
4 Properties in three specified plarts to hi* W«l« < 
the right of his hciis from all th**- Cl 
^ » nwiduary bequot to the testator** executor*, 
^rtie, were governed by the Indian A 

J**\ »*rming the Courts below, that the 1*9*'* '!* 

r^'aon was contingent within the meaning «l 

«Uo»e of S. 107 of Succession Ail- . , 
Mr, reversing tbe appellate Court and **!■ « f 

TlH ?; 01 ,be tokl Art . a ^.ion »• 

‘t no direct gift to the son. but only J |bc 

remaining properties when the l ° ar ' . * 
J^! h « income of such remaining pi'per 1 *"' 0 

*"7 way in accordance withthe tU 

. S?»Uo| aWy to.h, ^ nof „ ,t 


SUCCESSION ACT X OF 1865— cmid.) 

S. 107-((VW.) 

(1929) M W. N. 38 = 21 L. W. 371 = 
29 C. W. N. 629 = 3 Pat. LB. 201 = 
A. I. R. 1925 P. C. 27 = 811. C. 892=17 M. L. J. 850. 
S. 111. 

ArpLifABiLm Or. 

-Even in Irntu. a* regards Hindu*, the applintion of 

S. Ill >•( the SncCi**k« Ait i» lonfinttl to special tracts 
such a» the territ«fk' sibjnt to the Liruinunt Governor of 
Bengal and ihe Prc^dewcytawn* <»f Umluy and Madras 
(19). (Mr. .im^rr Ml.) UHUPlNPRA KRISHNA CHOSE 
r. AUARtNKKA NaTH Rov. (1915)431. A. 12- 
13 C. 132- (1916i 1 M W. N. 73 20 C W. N. 169= 
11A LJ. 167 3 L W. 252 = 19 M L. T. 97- 
311C 892 = 23 C L J-169 18 Bom. L B 317- 

30 ILL. J.110. 

-Aa/aW ffni*al f’.f,rtr-B< 1 M<il ef. 

Tbe s«*of the High Coort that S. Ill applies to be- 
< 1 ^* 1 . uf aU deMTiptkms of preperty. tkie bring no differ- 
,me in India Utwtrn ital and personal property, was nut 
imtMgMxl in the aipunxwt W<mc their L*rd*hip» (27). 
U, ,J .Vj/uu,hi.M.) NoRfNURA NATH Sircar r. Ka- 
UVUUAS1M DASt. (1896)231. A. 18- 

23 C 563 (573) -6 Sir 667- 6M.L.J. 71. 

Sir i, (Mu iu—X>-oulf. 

S. Ill "f theSusse-i-n Act should lr appM <*ly lo 
t a*e* mktlv ouning willan it* Hopt(|9). (Vr. Amur 
//; . M KRISHNA CHKJSI ■ AMAREKMA 

Will ROT. (1915) 131. A. 12 = 13C.432— 

(1916) 1 M W N.73-20C.W.N.169- 
11A L J. 167 3 L W. 252- 19 M. L T. 97 »• 
Mic.m-nci.a. n.uiw»» 

BA5ISOF-ENCIA4H LAW. 

_v 111 of the Soae**i-4» Act emlvdies the rule enun- 

( uteri'm UuvrAix. tiu*ri>. The rule of construct^ 
laid down in that ca-e ha* l«n considerably modifievl by 
Utrr Enrlidi derision*. The Indian Ad. however, has 
p.en it Mat-t-y i‘«t (19). (Mr. Amur Ah.) B..UFEN- 
i.us Rk.CHN v (>HC*SE r. AMAKISPRA NAIH kOI. 
(1915) 31. A 12- 13 C 432 .(1916) 1 M W N. 73 = 

( oiC W N 169-14A.LJ. 167-3L W 252- 
19 M LT.97-31I.C 892 = 23C. L. J. 169- 
18BOBL.RW7-30M.W110. 
CONST RUCTION. 

_yViftW'fVrar “*"'T i*t*i" W *r 

,.ir-lmfli,tlirm f /-/'.imnukhly. 

I, was -orge-tt-l that in S. Ill of tk Act of M the 
ati.«S pr-'i-o “unWr* a contrary mlcnton appear 
SKA** uwrierMocri. In section; of the 
V*t there word* a.e to be found. Full cflert mu*l be given 
, o lkm «heie they «c-r. But *h«e the qual.ficalicm is 
. -m a ik.rr i. ^«rH) no rea*on foe implying it. The 
SSSmdmA a qwabbalion into S. Ill would make 
ik mT ircnt afownt nugatory (27). {M AforMgdft».) 
vn«vr.PA NATH SIRCAR ?. KAMAUiAWIKI l)ASI. 

N0 " m, 831. A. 18 - 73 C 683 -678 3) ^S.. 667- 

CONTINGENT OR EXECUTORV BF0UESTS. 

__ gjf gfmJ/ r Aft in rttwi U -Afth<«tien rf—lit- 

^"in Tr-iid waVlingrol of eiecutory beque-ts. the Indian 

V- k rn„alt applied whenever it is appkable without 
whKh BW>,ue t »" iBttnti00 of ,be testator. (LcriNco 


i i > ■') >. 
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SUCCESSION ACT X OF1 KH«.) SUCCESSION ACT X OF 186! HCrntJ.) 

s. ill—<r.«.'/.) s. in— 

(iirr u-Va, inn7 or. I Widow EXECUTRIX-LIFE ESTATE to. with ke- 

GIFT o LK AUDIT. _ No I MA.NDLR TO ADOPTED SON OR HIS MALE ISSUE 

--I nceitam tVtfrt-ILpptr.ir.g of-&J^t * I WHO MAY SURVIVE HFR-(C^.) 

S tSSSlSi senator had in vie*, and that, as the even, on the 

WILL—GIFT0\‘R .\Mm\W. of wlich the distribution was ,0 take place was 

(1914)421. A /I ® rfrtinctly mim'd as being the death of ,he widow.,he 

ERTAIN EVENT OT-BEQl ESI IN- w ;hf nepk „ nul affected b> S. Ill and must 
. _ ,, tike effect (IK-9). (.Ur. Amur Mi.) BHUPESDRA 


M arri age-Uncertain event or- Bequest in 

- IVkat amount i to — Wilt— Conifrrtit:, v. 


.. .• -u ... I J , ■. • _ j t~ lake effect *-*•'. nrnt >• n»., un 

By hfewilla HMa mad* ***** *» Krishna Ghost, r. amarendra Nath Dev. 


(.Ur. Amtir Ah) BHUPE.S'DRA 


his ,wo daoeliteis. the dan* relating to the daughter' 
being as followsWhen they will be married and if they 
desire ,o live in separate hou>es ihe person in who* manage- 
ment my property will he al th- time will make separate 
houses for them in the vicinity of m\ hoc* from the incurre 
of my properly. Forihe maintenance of my daughter' I 
fix an aHowarweof R*. Wbrear fnrearhof them. As 
lung .1' th*- slaughter' will live in ihe separate brute* in thi' 
pi*p they will get ihe fixed allowances ic'pe'tiveh; l*t if 


(1915) 4SI-A. 12 - 43 C 432(4401)» 
(1916) 1 M. W N 73-20C. W. N. 169= 
14 A. L J. 167 - 3 L- W. 252-19 M. L. T. 97= 
341 C. 892 23 C. L. J. 169=18 Bom L B 347=* 

30 M. L J. 110 

S. 126. 

SCOPE OF. 

— PrntdfJi tf Usance r. Tierney—£wrfewrf « 


lire daughters do ni>t live in this place Ihey will get K'. 10 ." M**"* [ nK c . . iuilltnnt 

It was antmil.tl Hut the beq.^is to the daughter* were j. S - 126 of > nd, J n ***** l865 ’ 1 *3 hl u 

given only in ihe «n.e.«vn event of marriage. ami that as « gjp form of a principle wh.ch 
that even did r.happen in the lifetime of the testator the I «J F.r.ghih lawyer*. Theca* of ^'*£**" 
keif*! under S. Ill of the Indian Soc- reading he ud as a whole, ,h M» J 

a, t |V| confer an absolute estate in ihe firs, to*** ii 

MM that ihe contention was no, well founded (10-1). 

The payment of the maintenance is net made contingent there » a p*>«> for element 
on the marriage of the ladies. The will deals with the ! **«*"['«•'«-■ * 
maintenance in a chase which stand* by itself and which tbe aMuie estalettiteriM not.. I 
mil*, be ,ead by i.celf. The clause contains no reference to <*• «* 9 ^ hr ^.femen that MjwJ> I"* * 
marriage ..r to any .<kr future even,. S. Ill therefore «ord* ,n S. 126 rtkfM - 
las no hearing on the construction to be pc, or. the l*qce** Purple .be, the pruttpk » not ******* 
(II). (WJbr.) CHANDRA KlSHORE NOV r.PtA- 

SANN \ Kim \ki D.tsi. (1910) 381. A 7- M*Um.) SOINPaica RAJAN*. 48 M 906= 

38 C. 327 (332 3)-15 C. W N 121-9 M L T 71 ( ?t r Pr Jo23ALJloS» 

(1911) 2M W N.30-13CLJ.5S-8A.L J 96- WN 22 - 430 L J 70- 

13 Bom. L R. 67.4B«r.LT. 65-91. C. 122- ; » i<J?P f 244 = 

21 m l j 116 28 Boa L B 204 r A 1B 1M 5 ; ; c * 

c , a*lw#.w 92I.C.289 = 49M.LJ836. 

SONS-BFQUTNt F.0UALLY TO-GlFT over. ON 

DEATH OF ONE SONLESS. OF ALL PROPERTIES TO ..... ..... 1W ' ■ ■ ■ -- ^ 


principle, be, ihe principle i» no, wbrtantially diflerent 
from wha, wa* expievtd in Lmoxt v. Tuwj. (U»r«u/ 
H<U**t) SOUNDARA RAJAN ». NATARAJAN. 

(1925)521. A. 310(3178)-48M.906= 
6L B P.C.180-23A.L.J.1010- 
(1926) M. W. N 22-43 C LJ 70- 
28Bom. L B 204- A.I B. 1925P.C. W- 
92I.C.289 = 49M.L J-836' 

8.180. . 
-. {fphtahhty—LIItn ef AdmioiUralm grttM 


SURVIVORS EQUALLY. ^ . 

' Fife:,. Str HINDU Law—Will—GIFT OVER— $ J8Q of the **ucces.ston Act relate* exdurively ,o *ilb 

Sons—Bequest equally to. ^ »i P^ f - 

(1896 231 A 18 23 C. 563. pan|t ^ of ^ministration upon the production of 

Widow executrix—Life estate TO. WITH authenticated code* of *uch will*. The section h»» “ 

REMAINDER TO ADOPTED SON OR HIS MALE ISSUE rrfevancy to a ca* where the letters of administrate «« 

WHO MAY SURVIVE HER. granted' within the province (11 2). (£W **»•! 

- GUI ,-f vr h rr,/4c w in Jtfanh -I’jhJUy ti. CHUSDRA KlSHORE ROY P. PRASANNA KUMAR DAS'. 

A JTndn,Mb|Rl H the Dayahhaga «hnnl. exKUed a (1910) 381. A. 7=38 C. 327 (334)-15 C. 
will by which he appointed his wife hL *ofe exectfiix and 9 M L T. 71 -(1911) 2 M. W. N. 30 = 13 C.L.4-»; 
au,h«>ri*cl Ivrr to adopt Dattaka putrab. The will pro- 8 A. L. J. 96 = 13 Bom. L. B 67 = 4 Bir.L *•» 
Sided. "In eve of death of an adopted son my said wife! 91.0.122=2^-1-4.^ 

shall adopt one after another fixe in secession. If S. 187. . - 

my said wife dies without adopting a 'on. or if Mich adepted - PrMlt tkainf.{ afltr uii hi b/ftrt fartf—S**' 

son predecease* her without leaving any male K*ue. in such | timj*f. .. . lbf 

case my estate after the death of my said wife shall pass to It is said that even if the provisions of S. W 
the sons of my sister P who may I* living at the time of Soccession Act as to tbeoUaining of probate were comjw“ 
my death." with, the compliance was after suit commenced. ™ 

On the testator’s death, his wielow applied for and therefore too late. Their Lordships, however, are of op^ 
obtaineil prohate of the will. She adopted a son who died that as the compliance was before decree, the Court 
Witlwwii issue and herself died shortly after wi,H ot, making fully competent to deal with the case. (Lcrd WW ' 
a further adoption, and the question arose whether the gift CHUNDRA KlSHORE ROY r. PRASANNA KUMJ> *•” ’ e 
over lo the testator’s nephews took effect. Ii wxs contend (1910) 381 A 7 = 38 C. 327 (854-5)-15 Cy.'l 
«l that it failed under the provisions of S. Ill of the 9 M. L T. 71=(1911) 2 M. W. N. 30=13C- L J » 
buccesdon Act. 6 A. L J. 96 = 13 Bom L. B. 67=4 Bor. L \ 

HtU that, on the right constroction of the will, the estate 9 I. C-122=21 M- L J- 

was m the widow during her life, that the gift over was Ss.187.3. . 

expressly,Wared to take effect after kr decease in ca*e of - PrMU tf mll-Wktt amount! f- uu 'L g , 

Ihe failure of the adoptions without se>;uring the object the . Aimin,strati'* vilk nil anxrxti-Gnnl 
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IUCQES3I0N ACT X OF l866-(C.-/»/./.) 

8i,187. S-{CMtd.) 

CmtvitkiHirKin:t-Si*Kliu»i *f V** h 

Hifk Cnrt—Validity. 

The ait was by the daughters "f * Acra*eJ Hunk to 
mover from tbe adopted ion of (lie dura-ed o! 

nihtenince provided for under the wilt c«f the dto-wd 
Al lb* time the wit was instituted no Hm-.f -b* 
lioo had been granted, but. pending the *uit*. the 
the deceased for whom also provision wa‘ m-eh- m hi* *■ I. 
obtained from the District Judge a part <4 *teo*f 
adanistration with the wilt annexed. The giant *a». «" 
*fpea], modified by the High Court by limiting it i" it' 

realiiation of the maintenance a|..wai*:e povrhd f-r 

Widow; bit before the letter* «>f'.*.dmini*ra , i.<s tw»h be 
retailed and altered the widow died and the Min* «re 

oever formally altered. 

M that “probate" of the will a* defined by S 3 of the 
Succession Act had in fact been oUaitml. ai*d the pr*i- 
ww of S. 167 thereof had therefore lv 

*>th (12). 

The will was proved before a Court «f compete* }*«•- 
diction within the province, and that Court duly 1 ***' 10 
<b« widow a certified copy of the will under the *eal of the 
Court with a pant of admini*tration to the fate >4 " v 
“*Utor. The provision* of the ncA* •« 

Hdctly complied with. The sakequenl liwii^i*» '** 

pwt to so much of the estate of Ihr * «SM 

to Satisfy the widow** daim. rvew if r*M- off” 1 * 
J be immaterial (11.8). (M .»/.* 1 1 CH.VSWA 
KISH0KV Roi PRAWNS Kuxiak I MM 
<1910)381. A. 7-38 C 327(3315)-15 C-W N 121 
8M.L. T. 71-(1911) 2M W N 30-13 C L i 58 
v 8 A. LJ. 96-13 Bom L R 67-4 Bur L T 65- 
91 C 122-21 M L J-116 

S 331. 

7 Hindu in—Sfitu tf—SiHi if imMtJ- 
k 331 of the Indian SuCCe**ion Act the term Hindu * 
“«in the same wide sen^e a» in earlier enaction**. ** 
“*<*« Sikhs. If it be not so. then Sikh* west, an 1 are in 
•^trs of Inheritance, governed l«y the Sacctw* Ad- 
»n Act based upon, and in the main ernKwhinX- ,he 
Jjj 4 i,e »W rot be .ereioody •*/*>** that *wh «> 
7 of «he Legislature <256) (Sir ./'/*" »* 
H RANI BHACWAN KIIAR JOCWDRX CHtNOM 
** (1903) 301. A. 249 31 C 11 C2!>- 

7 C.W.N. 895 84 P B 1903 135 P L R 

8s. 331.2. 

7—Chriuian-Soccevsion to-Law gov rind*-H '*h< 
"-“Application Of—Wishes or acts <>f dww 1 

Set Succession act ok 1^--^; 
(1921) 481. A. 381 (385-6) = 43 A 525(533). 

■'J0CEB8I0N CERTIFICATE 

Succession certificate act of 1 ^ 0 . 

■^CESSION CERTIPICATE ACT XXVII OF I860 

Applicability- 

7T fmuUti m-Cru *f- , 

of m ^ich provide* foe the panr.-s ol 
intended for the protection of 
EH****- It has no application «oac*e,« 

“ founded entirely on *rc* S **"*'* 

y?*P|Ain'iff and the 2nd defendant were of a 

U^S»l»dy. The plaintiff sued to recover ieota 

gy^ tcnainpromU-on- note*. 

paper, of the Indian Govwn***^ 3 **' 
^ 10 the e«*te of the deceased. He alkgtd ,lu ‘ "* 


SUCCESSION CERTIFICATE ACT XXVII OF 1860 

1 -<r.«*/.) 

Applicability—((Wy.) 

| note* had Urn dkgaHy sold liy the 2nd .kfendant to the 
, N and claimrdeitlfr i^'ituth n of the note* or their value. 
The pbiutiff de-<iiW ink« ritarcr a» the bat «* io<a of 
hi* title t<* the pr^wity. and alk-nl the illegal *ale <-r 
lran*(^ .-f. aed the illegal deafir- with, the note* a* the 
mrmg ehwe in him. aewl that the allepd vklatinn of hi* 
lighl feMitaled hi* (act of adioO. HtU that the Act 
1 wj» entixdv iuappficalde l« such a *uii. 

The l*i cefcwdart »a* met a deUor of she mother, n'-r 
dirl hi* taking rh. *lutr -w p- -pniy. or p«rt >4 the 'hare, 
W pwfrtlv. -f the pilin’iff. U an invalid *i«k*. c«n*titule 
him a 4rl4« U< the .Mate (?’l). (ls>* JnHitt GiftrJ.) 
iKBVimfKrtVI vH r. SvH HUNAR^FF IVWS. 

(1889) 12 M. X. A- 607 - 2 Sar. 463- 
R & J.’sNo 8(0udh) 

Hindu deceascd-St!tus of. divided or undivided - 
Decision as to is contest between bis 
widow and brother 

- Fl.il *f. m Ci;i( •">1- 

An appbrokm In a Hindu widow •"» a c«'<fi«alc “i<l« 
Vet 27.f IWfl.rt-Minc hr to the ekU* of her 
ifcv«a*ed tm-haml wa. by her Im.land’s l-rtbcr. 

who alVgrd that hr and the <lma*r»l were undivided and 
that he* l*samr mrirh.l t<» the Jeseattl’* cMalc by *urvi\or< 
•hip TWr ('i«it. lamesn. granted a cerrifieatc lo the 
«al«m »rd ihr grant wa* iiuvfirmed on appeal. 

In a *ui. Wt by .be Iwothet of the rhvraxd apart 
1 ihr widow in Ik ro«,I »f ihr Sulmrdin.stc Judge- for the 
mtovny <4 "r e*.arr d rhe ekeratd in kf pjrtjlon 00 
i the pemrtl that 'k Aceawd ami h. wrre rtMM 4« 
Aal Ihr ord-r panting tk ortifkate did not continue 

1 rti /Wwatt (34 5). ... . 

The «dv *ior*ti.« to ht detcrmimsl in a proceeding 
un lr- Vet XXVII of lWiOi* cnr of irprr*enlatH)n. m< 

oekr.ix < f tiuk- (351. (Sir A 'Mttl f'-CeMfr.) Kl’N 

BlHSPCRSlICfiHr.l ACHnO KmR. 

(1884) 121A 23-11C 301 (306 8)-4 Sar. 608. 

__./ Irf . 1 * ^*ih „f /. Jeanne a w idow and no me. 

Z u^ a»W wndef Act XXVII of |M0 (or a eerti- 
fritr to.o«MAbi‘ dee IntheeCate of / a'being ***** lhf 
te27lTw8hM iuir.ine-.atr ami that k was 
a* **r\ivor to /• Hair. Tk appfieatjon was 
U/. widow, who claimed lhat a paitn.no »*• 

1 5 , -W-'2r ££S 

ir^^-^-ass 

thr dr.!•*'« l«T P Mn •« l| V “l' in » 9 g *?j nn 
of ,,««r.a*iM. did not prevludr /. wwfc* from raising 

' ^ 

OHSNUKfllSRI TRASH^lViW^ 

Object of. 

_ru Swa^ion Co.ifkate Act $ <4 lW« «* 

orolul4v in par. «- P"*«' ,hfdf, ‘ 0 ’. 3 

swits (Wk Wtt* bfw* *ncw ! 
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SUCCESSION CERTIFICATE ACT XXVII OF 1860 SUCCESSION CERTIFICATE ACT XXVII OF 1860 
P;oc:ediu$sunder-inquiry of-ObJectionto 

“^'xxviV'-i* 0 l fci irlMniT ii > ec gi ig^>9). Mima 

***** JJj • . ' Cfitifr) RWtBautBoniT * 

V ,/ i-vml 1111$ An HINDI-DECEASED- -S 4 T nut it Pie-ndt m favmr cf-Smt t, 


V..,/ r.NMk mis An Hindu deceased. -* *~ g !rr7 r ; , 7 ' * 

_-v V ,|.,h a. 1.1 -f ,|*™*d-h»wifags br- 1 Mfm-CtrU^t under Act-Ntumtj 

m -iwktvrf. In a suit by a »ido* who had succeeded bn husband to 
& Mnvl i.iN -iwm».NV.s FOR-ADomoS BN I .k .r^ip of a trust for «ho r«ov«,of the amooB. dw 
l„ Ch „i, (1909)371 A 1(56) 32 A 104'.110). uBua a note executedl.n favour of h« hustand 

4 4l A KMrt , nB in respect of trust property. that a certificate undo 

S. 3—Ccitificatc under -Absence of -Objection to s 4 0 , |he A(1 n no , l0 „ (itle ber l0 rK0Vfr 

-Formal pure!) when- >.• I'M'W I His SECTION— tbe llMW nt Ucauseshcwas not wring as entitled to the 

I'KIVV Cofsni APP! \l - < 1873; 2 Sutb 823 (629). t .f Kl * of husband or for the payment of his debt with- 

- hi yi'.Mi ./ tiffr r/— !lit»t‘WKhlilT i*-l»ltt -1 |Q ,j* mining of the section. (Lord HMmu.) SrIWANT 

K,l ui.a 


ml. J h !•!>:! 


Rajah Yarlagadda r. Makarla Sri Devamma. 
(1897 ) 211.A.73 - 20M. 162=1. C. W.N.497- 

7 Bar. 205. 


The Jijnlion that thr Mil •-** ** numumal*- p Ihr 

abwfkv t .i mli&atr under thr i ' 3uf _ . 

Ail XXYII «f |M<0 w.i* 'kvided jgjin*t thv i«'p«drwt In SUCCESSION PROPERTY PROTECTION ACT 
ih« Civil Judge. a»lb ».< •"■“It thr giouiMhof XIX OF 1841. 

“|h»mI i“ ilf Kkial t‘«-n.nii**i«uri. Thi* *-«k! be a Jurisdiction under. 

>.»r*K Milt .m*wei to the <4«j-t'"» if it wcie mertly formal; _ 

.,* it ni4.ll kin the o, of a pe.*.“ who. kin- pbir.lj- cm 

entitled to the whole del* due to a •Weei'nl prr*on might fUt< in ins Hum.»». 

be Ming for it without.. certificate (929), MIMa Uli.ak h • pt««ding between co.*idows aideirAcUOXl f 

Rt Kill :. MIRZA KHURRUM ItUKHl 1841 the court «° 

(1873 > 2 Sutb 823 -19 W R 315 ,wn •*&•" (5l5>. (Sir Jama W. Ce/tilc) BHUC 
R & J. s No 20'0udh). * anDE ts DuobevMyna Uaee. 


Suit by appellant i" i»* • 


n hi* f.iihn. the ie*p««i 


(1867) 11 M. I. A. 487-9 W. R. P. 0.23“ 
2 Sutb. 124=2 Sir. 327. 


tint, the MM •: Rw.5MB0» b«* of the dower - Tii/c—rcn,sn,<ti—Rifkttc—DcIcrmuultc**L 

jllegnl to lave been wtlhl - n hi* dttotd mother. Tie In a proceeding under Act 19 of 1841 a Judge hasno 
; :br (tmr MM of dower m 4 * iutKdkMl to determine questions of title; he can only dal 

i « 1..4 j i, i. . ... iZ ittm CdmiA 


limit II tin s 1».I' IIItil lift AVRimr iM MWA VI tr^nr pirwtiur^l MMMWIIIIIIIY *- • . A 

9 lakh* of rapn'; tbl i B f i nd nt . the appellant, and mith the right to pu«e*iwt (5l5). (Sir Jmt$W. CW 
thuv daughter' of the d<vra*ed. «k> were made>«int defer- PhUGWaNUEEN UOOBEY f. MYNA BAEE. 
danUtutheMk. weretk bebw.J the rhsra^i ; that he 1867; 11 M. I. A 487 9 W.B.P.C.«- 

(a|ipellanl). «k»c of the coheir*. wa<ent'rtW to three- 2 Sutb- 124-8HT.W' 1 

troth* of the amount fiserl; Iwt that, in defeKiwc to the - nrrr «!«jnPQ 
law which pu railed in (Mb. and having regard to the dr- 0Ui;VL 

oumMJiKo of the respondent, he had limited hi> .laim to - Stt WORDS—MEANING OF—SUCCESSORS* 

Ks. 50.1X0. 

1 /iU that, in the suit as framed, the obfcti«m k> the ® ulwyi *' 


- Stt words—Meaning of-successors- 

SUICIDE. 


alettWC of a crtlihcatc under S. 3 of Act XXVII of |S<0 
involved coasidnatinas which confuted sabUnlial oliicv 
lions to th" manner in which lk suit was brought (.'?)*. 


Forfeiture for. 

English law of. 


Tie plaint i* olniisidy limited to the mover? .4 the -Aawr ,j—Iiufpluaklttj h Mains aW Ntimti- 

plaintitl's shale in the dower. Though the plaintiff'* *t*(m 4 »/ #/. ,, A 

aie made formal parlies, the plaint does not ask f.< a bind- The English law of forfeiture for suicide is not one «w< 
ing declaration as to the g|u**anKKMl of Ihe whole dower tan be considered properly applicable to Hindoos a»» 
It cannot be contended that a deUor to a Mahomedan Mabomedans (427). 

e*iale i> liaWe to be vexed by a separate *uit by every co- The pounds on which suicide is treated in Mg»“ a " 

sharer inth.it c*tate for hi* diare of the dek. The Act offence against the law. and punished by fortfat"*. “ 

invoked was probably in jurt designed to protect the debtor offender'^ goods and chatleb to the king are thatm » 
Against a mul iplmiy of suits. Awl as between the co- odence against nature, against God. and against 
sharers there are vbyiews objections to allowing a scramble Against nature, because against the instinct of sdfjrw* 
for share* in an ml ire debt, since the first who tales out ration : against God. because against the comM®®”? 
execution may exhaust the whole mean* of the debtor. “ Thou shall not kill." and a ftltitu kilb bis own 
Again if the respondent i> treated as the sharer in posses- against the king, in that thereby he loses a subject- l 
sioo of the entire estate of the decea*ed lady, and the suit, considerations cannot extend to native Indians, not 
as .me in the nature of an administration suit, it ought to tians. not recognising the authority of tbeDecaJognj 
k framed as an administration suit. No co-sharer would ©wing at the time when this law is supposed to M T * . 
k-entitled to receive his share until the debts of the decea- introduced no allegiance to the King of Great un*^ 
sed had ken ascertained, and provision made for the pay- (427-8). ^(| 

ment of then.. Until that is done the amount of the share The nature of the punishment abo b vetf ’Ey 
is uncertain; and if the appellant had clothed himself with cable to such persons. A part of it is, that tbe'tf’J.-j 
the character of an administrator by obtaining a certificate | offender should be deprived of the rites of Christa . 
under the Act, he must have given security for the due J in consecrated pound. The forfeiture extec* 10 
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im&DB-(C«tf.) I 

Forfeiture for—<Ccw/,y.) 

English law oMcw./.) 

real and personal, but not to real estates; thc*c .i:*:imtioo*. 
at least in the sense in vvhkh they ate urAistoud in trig 
laad, not being known Of intelligible to !lindr»* am! 
Mihoidans (428). {UrJ KmpJ&u.) Al>v«n lie 

General of Bengal?. ranee surnomoyp Dh*>i.l 

(1863)9 M I A 387 1 W.R 14 
2 Moo.P.C.(N S.)22-9 Jur N S 877 
8 L.T. 843 a 2 N. R.530-12W. R .Ecg !21 = 
lSutb. 515-2 Sir. 39 

- -I*lr,\iu:tien into /udit tf. f '' 

Ntiiui and Eurtfiam m C*!a>tU or 1844-A* ‘/ink /.r--' 
»'/* raftti it aha cif.iua—sIffJuMitr •> ,J " •>• •■/’• ! 

The English la* of f,U4<u uk kiting the farfritsn- 
itUchtd to it had net been extended in the year 1844 1 » 
Bidooidestroying themselves in Calcutta (4291 
Nc« of the charter* contain* any form* apfl:»a!4« l» the 
pnaHlment, by forfeiture or otherwi-e of the crime of *11- 
Birder, and with roped to other offeree* to which the 
®*rt*r» ikl extend, the application of the criminal la* . t 
^tUndto Natives not CkrhlLaW In Mabomedau- 
Hadoov, has been treated as Mil»j«' 11 <» cpalifMti«a» *Rh 
°* 1 * h «l» «he execution of the Ian w. -iM luvr!- • a **t- ml 
" *" h ‘"‘okiable injustice and cruel'jr (4271 
. fa" Whether the English la* ■ f uh J< v had Ut* 
“ttodoced by the Charter* ui u«*ti«.n »i«h iof»it t" 
Mtopeam (429 30). {Urd K,* S AlAU m 
vINeial of Bengal* k.ynf.f surnomoyi bow». 

(1863)9 M I. A. 387-1 W. R 14 
2Moo. P. C. (N. 8.) 22 9 Jur N S 877 
8 L. T. 843 -2 N R. 530-12 W. R (Eng »21 - 
1 Sntb 5l5-2Sar 39 

Right nr. 

. ty C *tvMOf .7 - < IN rntfH 

'Vyr-Mlliilfiiiutl/Uy. 

The Crown claimed a portion of the personal e*uK <4 a . 
r fl a L* bodto,,0 > d him>tir •« Calcutta in 1*44. ami *a -1 
T 1 7 “X|«i»ition to have been M* 4< 

1 °* the deceased was adv i«d If counsel n- t-h* 

to Kt aside the verdkt of ftt* d< «. -« 

2 ®'t the weight of evidtnce a* *dl as oo the ground of 
I Z!? 10 " ** U * Cwo "«' * • h-rge I® the juiy. I«* no 

*ere taken for that purple, in »on^mn<e of 
J*^»tnuncnt of India. <„ iheir legal adviser*. *tat.ng to 

uA? 1 . d,kr ' ,hil "*> ■«"»"•« P*«* rt •*")’ * U ” 
J** ’"dkl nf M„ Jf u. h ibe al-emc >4 any 
Z“V° ,0 »feture by the Gorunmcnt »l India, ami in 
2«"ce with Wc h waiver, the whole of the rval estate, 
rain ° th ' P ' r * onjl e ’ UI * 01 «•»* dcvcj*cd » 
fT C0Qrl - absolutely given up to the *i<!-.w. 
tWr whether a daim so alamloncl coukl 1* -ub*e 
| S';«»P(423). (un Advocate 

I BIIiL °f Bengal v. Ranee Sukxojiov t iwset 
(1863) 9 M I A. 387 1 W. 14 
2Moo. P. C. (M. 8 )22 9 Jur. N 3 877 
, ®LT. 843 * 2 N.R 630 •• 12 W. R.'Eng->21 ■ 

. 1 Suit. 515 2 Sar. 39 

■ Nature of-Viewa*to. 

L lia, ^ Hindu Itm —QtiiiHiliMi. 

X wTTf'Wion. though treated 1 ^ the U* "f L n S'- n :' 
IM, 1 7 r ’*" 1 *Pc*en of as the worst of all *' 

I Wk’oTvW 0 ^’ 1Bd in a ,no,il Md ETi* 

«a|*Jr , J 1 0,ach ""‘«f v e7 different noted? fi««n 
K »»t from all other Felonies. The troth 

••doin' j ,0Mwh * th in countries not influenced by 
hS^^CWtiarity has been regarded as denung 
' *** c wacter altogether from the » "* 


SDICIDE-(rnatfJ.) 

Nature of-View as to -<CW.) 

shkh it i'uwnmit'nlSmdimt* as blameabk?smnerimts 
a> >s’.:&abx. xeutimei as nwritoriou*. or even an act of 
podtirc duty, lathk light sakidc '«iu* to have Utn 
viewed by Ike fimudtr* of the Hindtnf rwle. who condemn 
it iaorJiuary case* asfoibkklcn If their religion; let in 
<thci'*a*inibc »el! knoan mslancts ..f sutiee -ml «df. 
irurefatkes cnJer the eai of juggernaut treat it a* an act of 
great wfcgkm* nxlit (428 9). f LmJ ADVO- 

t.vnCiNEkAL m Bengal r. Ranef. Sir no move 
(1863* 9 M I A 387-1 W.R. 14- 
2 Moo P C.(N S )22-9Jur.N S 877- 
8 L T 843 2 N R 530 12 W R • Eng) 21 — 
1 Sutb 515 2 Sar. 39. 

SUIT. 

ADMISMON IS-OMONINTS HUE. 

ADMISSION rRIOR TO—ESTUmi IV REASON OF. 
AFPI It VTKIN IN—APPLICATION' IOR IXUVIION OK 
WREF IS SUIT IF AS. 

.Ward. 

CaPATITY Of PARTY IS. 

CAf.iniY missmi'n—MFYSiMit*. 

t iusr.1 "R ICYtmilloN OF ISURI'l I'LM'IM.— 

iHtin is st ir m ri.yson . 
CoiiHEKDAMMN—Al'MIVdlW RY OSl OF. 
t OMPROUIsL OF. 
dPlStN. 

Court— sa*ir rv or ygainst. 
btotn is-PROm nsgs ,yi ttk—Right jo ini- 
hati. 

INSMISSIL or-PusnrT* right io movl for. 

DISMIS.VYI FOR ItEFAULT <>♦ 

EYESTS Sl'RSFUl’l NT 10. 

iNMirntos of— h.ytt iff. for pi rposfs «»f ijvii- 

T YTHW. 

|URlM»iniON of t IH'RK-IH IRIV.YTION IVSTA1VU 
of. HUIlNt* P» NDENt Y OF St'IT. 

11 Ml I YTI«»N LYW YPPI R'ABLE TO- 
IJTIGAIFON PRIOR- 

MYNITAlSAllliTT Of-OB)M IM)N IO-TFNDFR 
BEFORE Si’ll—AR'INt’E OF —OBJECTION FU'IT) 
ON. 

OBItCI rulof-Tist. 

(FPIONENT-S IIILE-AI.MISSION OF. BY PIIITION 
Fit FD IN SE'IT. 

TARTY TIE 

|'FSI»lNGM'll-l'R"n;iK'RE «»F Rll.lll IN RFIK- 

ki w e h»-Syviw; by n yt tm of. 

I-FRMFNS JOIST IA YSI» NE'F K.YI.I V I I.YBLE—jt'IMi- 
MINI t'NNATlSFIFI* A'-YINSI ONFOF. 

Representation in-Sirstaktiai, tholch not 

FORMAL RFPRI-MNTATION- 
kEPRE-'FMATI'F OF PARTY TO. 

RLYITOR AND Sl'PfLEMF.NT—Sl'IT .N NAI l'RE OF. 

MvTioN TO PBOSICUTI—FaII.I'RE TO OBTAIN— 
IHMIKSYI. orswrr on GRtN'sn or. 

STATUTE-SUIT PFNIdV- AT DATF. OF. 

TRANNI ER OF. 

VAU’YTTONOF. 

AdalssloD lu—Opponent s title 

_\ik*i**i<* >4. I* petitkfl fikt) in Miit-Pka of- 

Vu.4 lecsiifd in ca*e-f. Sir ADMINSION-SUIT OPPO- 

SnsSS. (lsis; sr.». lirim.) 

Adnlsiton prior to-Eitoppel by reason of. 

TheoctoiknwA' “hetber the appellants (putnidars) were 
praloded from ceoiwdm* *hat the respandent was bound 
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SUIT—fC 

Admission prior to-Estoppel by reason of- , 

{ChiJ.) 

}iv certain decite- M enhanc-tm-M of ml okaired by ibtm 
og.iiii'l //• the m«rher «f tl* re>por.dent mi ik ground 
that i» llK*e pi«xwlinjr* >k iepir«-ntr<l ike iffvmdem and 
therefore ike estate. In -njipen of his CMttewtw* that they 
were m>pkn haded tlx rop'wdtrt lefcl upjn O'a State¬ 
ment "f the n]»|»-l!.>nr* in aprriri.* presented I-y thetw «<i 
PM.IS/H that the name i f ike le'porAnl wa*nc< revered | 
in their serihhta. ami h«- was n«* a tenant of ibe omuah n ’ 
que*ii»n. lhai the name of // ah-re was regi*irred in ikeir 
serishta. and that 'be held ik muanh under them. and (?) ( 
the fact that the appellant' had *ut«! // after the it'pmlml ( 
came of age for rent due partly lef re ami partly after that , 
time. 

Ilthl that the cimmSMcm relied up* «eie weighty 
evidence apin'! the contention pH forward U the appel¬ 
lant' in the suit. I*t the eviihmc amounted <*ly to *rni>- 
M«m< k them that // *JS tlx tenant, ami that a' m> fact 
was proved which would make the adini«.*a*is c«*cl»ivc 
against them. they were not e>Upped from contending to the 
riuitraiy 

HiU furtkir that the rvirhuce of ce*tain dowD and 
knUiliyats cxwuted by //in prance of a comp:<«i«e 
effected after the said decree*. which documents she execu¬ 
ted a'the mother anil guaidian of the respimdent. Oil- 
weighed the *aW admissions (IN»). (Sir Ruk*ii CVaei.) 

Watson & r o. r. sh \m i .\i Mims. 

(1887) 14 1 A 178-15C 8(15 6)-5Sar C6 

On an i**uc a* I" wlntker the defendant had been validly 
adopted into another family. UJ that no weight c«ekl k 
given t«> any statcimnt* of tie defendant, if they fell >hwi 
of founding an r-loppd. a' he hail xwttid or denied the 
adoplhn ju>t .v. it 'uiUil hi* pwipme throughout thr whole 
of the protiaeted litigation letw.en themembrrs of the 
family. IM Ctllim .) Hak Shank ar Partab Singh 
r. I.AL kACHUKAj SlNt-.H. (1907'34 I. A. 125(132)- 

29 A. 519 (534)-2M LT 391- 
60 L J. 13 : 110. W.N 841* 9 Boo. L R 757- 
4 A L J 497-10 0. C. 343- 9 Sar 2C6 

17 M L J. 354 

Application in- Application for execution of decree 
In silt if an 

- Set Execution nr deck ff—a pm jo ation for 

(1881)81 A. 123 (133)-8 C. 51 (61) 
Award 

-Application to file, under para. 20 of Sch II of C. P 

C. of I908-If a suit. Srr ARBITRATION—AWARD- 
APPLICATION to Fll.r. ETC. (1891) 18 I A 73(76'= 

18 C. 414 (419) 

-Matters dealt with by -Suit in rr*ptti of-Main’ain- 

ability Sff ARBITROTON—AWARD— MATTERS PFAlT 
WITH BY. (1885) 121. A. 67 (71)= 11 C 386(392-3'. 
Capacity of party in. 

-Guardian—Suit l*y or against—Capacity in. indivi¬ 
dual capacity or capacity of guardian. Sff HlNTV La" 

—Minor—Guardian oi-Suit by or agaisst- 
Capacitv in. 

-Hindu >iint family—Manager—Suit by or against— 

Capacity in. individual opacity or capacity of manager. 

Sff Hindu Law-Joint family-manager of-Sht 
AGAINST. (1879) 61. A. 233 (237). 

-Hindu widow—Suit against—Husband’s estate if 

represented in. Sff HINDU Law—WIDOW-DECREE 
AGAINST-HUSBAND'S FSTATF. ETC. 

(1867) 11M. I. A. 241(267). 


SUIT—ttW.) 

Capacity of party in-(CV»tf.) 

-Religious endowment—Shcbait of—Suit for recovery 

of property by—Right averted in. individual right of she- 
bait or right of endowment. Sff HINDU LAW-RELI- 
gious Endowment—Temple—Shebait of-Suit by 
-RIGHT ASSERTED in. (1922) 491. A. 237 (260)= 

45 M. 565 (680). 

Capacity to institute-Meanlng of. 

-Suit in which decree might be obtained-Caparily to 

institute. if mean*. Sff LIMITATION ACT OF 1908. S. 17 
—Wok is. (1916) 431. A. 113(119). 

Change or devolution of interest pendlng-Defect in 
suit by reason of. 

—Order proper in case of. Sff PRACTICE-PARTIES 

-addition of—Substitution or. 

(1916) 431. A. 113 (121-2) 

Co defendants in-Admission by one of. 

-\dmis*ibility of. against him and against other de¬ 
fendants in *ub*tjeent suit. Sff ADM1SSI0N—C0-DFFEN' 
dams— prior suit. (1869) 12 M. I. A. 607 (619). 

Compromise of. 

- Sff c. P. C. OF 1908. O. 23 AND COMPROMISE- 

Suit—Compromise or. 

-Some of parties only—Compromise by-Deoee in 

lei ms of. again*! all-Validity of—Appeal from, by persons 
rot partie* to compromise— Right of. Stt MORTCAGE- 
Suit TO EMORCE-COMPROMISE OF. ETC. 

(1926)52 M.L.J. 407. 

- WilUrnml ti mil fur man! tf—PUinlifi e(f'- 

f*ti* fti—Pfifi’fieui'i nrt eimitlini 

OfJtr wrUrauvl on faymnt tf 1 

todi in ftu ff—Prcfruly. 

After tk trial of a suit had proceeded op toac«tun 
stage the plaintiff applied for the dismissal of the suH upon 
tk ground that a rarinama had been entered jplo yd 
agreed to 1$ the parties by which tk plaintiffs and defad- 
ants appointed arbitrators in regard to the case bet«en 
them, and got the ca»e decided by arbitrators. Thedda- 
dams'vakil represented that they were not aware of the 
rarinama. but. as the plaintiffs’ vakil admitted the raumw- 
the Court removed the suit fiom the file, and ordered that 
the plaintiffs should bear all the cost*. 

Hfti that as tk plaintiff admitted that he d«'« lw 
withdraw his »uit. and to pav the costs, with a 
ary recital in favour of the defendants that they did v *£ 
the lea*t degree admit any of the statements contained t"W 

•arituma. the justice of the case was ohviooslyn^ ^ 

•flowing the plaintiffs to withdraw their suit, and orrtm J 
•hem to pay tk cwts of the snit thns withdrawn 
Dfvaji Gsvaji r G < 'dabhai Gopbhai. ^ 
(1869) 2 B L B. 85 (P. C.)= 11W. B. 35-2 Sotb- 

Costs of. 

- Set Costs—Suit. 


by of 
42A.1M0®- 


Coort-Snit by or against. 

-Maintainability. Sff COURT-SUIT 

against. (1919)46 I A. 228 

Decree in-Further proceedings after-Bi#* 40 
initiate. 

- DfUniant's ri&t. ^ 

Afte r decree it is open to any party to a ^ 
interest it is that further proceedings be taken, to jt 
the supplementary proceedings ; but in the - a* 
is the plaintiff who moves. After a decree any p“v 
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Decree In-Farther proceedings after—Right to 
inltiltMCW.) 

a^ily to have it enforced. (Lord PM/mfi.) I .w hui 
Narain Marwari V . BaLmakund Marwari. 

(1924; 61 1. A. 321 =4 P. 61 = 29 C. W N 391 - 
A. I R. 1924 P. C. 198 20 L W. 491- 
36M.LT. 143«-26 Bom. L B 1129 = 
22 A. L. J. 990 =6 Pat L. T 623-40 C- L J. 439 
10.W.N. 629 = 10 0 & A. LB 1033- 
(1924) M. W. N. 707 - 81 1 C- 747• 47 M L. J. 441. 
Dismissal of -Plaintiff * right to move for 

- Pratlitt—England <m J /m/m. 

Q*rrt, whether the practice of the Imli <n C«jrt* i* n- 
wlj in accordance with the practice of our own ( •■Ml*. I«y 
which a plaintiff may, up to a certain Mage. «W-» hi* own 
obtaining an order for it* cli>mi**..: with com* 
(86). Devaji Gayaji V . Godabhai Giiubh \t. 

(1869) 2 B. L. B. 86 (P. C> 11W B 35(P C )- 

2 Sutb 208 

Dismissal for default of 

--Dead plaintiff—Suit of—!>i*iiii**al 4— lloymt;. 

*tC.p.C. OK 1908,0.9. Kk. 8 ami IH At* FLAIR * 
TIFF. (19131401A 161 ■* 35 A 331 

-Partition wit—Pieliminary '’nice in- Frqwty 
(Srected by—Non-appearance of plaintiff at—Ui»wn»*J 4 
toll for—Jurisdiction. AYe C. P. C. of I*#. O. I'. K. 2 
-Partition suit. (1924) 51L A 321 (325;• 4 P 61. 

Events subsequent to 

Privy CfumiPs (tpssxwt *' 

bnia luiumni — Prny CWr/Y dt, /., v.ri-/ fr+ 
Malt. 

Tbeir Lordship* have nothing to do with any agm-nent 
* arrangement which may have been nude b) any 4 the 
Saties subsequently to the commencement of the wit. am! 
^decree to be made in th., appealw.l! kMn 1 ■ 
“ad* without prejudice to any cation that may an*e it 
"ateet of any agreement o» arrangement, if any whkh 
have fcetn made or enteitd into by of Ltncena.yol 
*“* parties to the wit subsequent to the commencement 
'*»<(169). {Sir Bants Pft«k.) TH AKOOK Hl R 
0X0 BOX v. THAKOOR jAWAHtR SlN< H. 

(1879) 61. A. 161 “4 Sar 10- Bald. 218- 
3 Buth. 608=B A J. sNo 57 
\ Relief on fortof-Grant of-Piopriety. A.v Hi SOU 
WW-klVERSlONEK-PRESUM PI IV E R»VERSK »S * R “ 
jvlDOW—ALIENATION BY—POSSESSION «>» P**’** 1 ' 
Object oe-suit for. (1871; li M. I. A. 176 • 193>- 
Motion of-Date of. for purposes of Limitation. 

’Sa Limitation-Suit-Institution Of. 
JuxtoUction of Oonrt—Deprivation by statute of. 
during pendency of suit. 

Str Calcutta Rent An III o» r*»- 
^"ATION OF. (1927) 541. A. 162 (156) 54 C 508. 
Limitation law applicable to. 

CAlfc&J UMTATION—SUIT—UMITATION U» APPU- 

Litigation prior. 

Deduoo in—Di»po*il of suUeqocut *uit nitb refer 
Propriety—Suite racing same que*rio« on *ame 
oSS; Hindu uv-Maintenance— 

Aca CMnrr. (1836; 6 W B. 98 (P. a). 

yj f"" 1 inltr (art " mi*"*— 

a wit brought foradttlaraikfl that 
**» hot the wo cf A, it h kjitimate for the 


I 


SUIT—(tW) 

Litigation prior-f C*tJ.) 

Cuwit to ui'pi^c of Jhc ease against the plaintiff on (He 
giiswd that a deci*sun again*! him in a furmti suit beiuccn 
the *aa>c juitic* in re*p«t ti the same mallei wa* right on 
I the etnhthC lben before the Court (37 S). (M .!/,«- 
) .SHEOSlCAR MNCH r. SllARAM NlNCH. 

1897,241. A 50 - 24 C 616(626)-1 C W N. 297- 

7 Sar. 124. 

OieleT dwlum i*—lk\isiuu band on—Propriety. 

. AY. JUDGMENT. 

Maintainability of-Objection to-Tender befoie 
suit-Absence of-Objection based on. 

- Aft’ ol—Masalaiaahlilj ff fsnt ism,- st. 

Where a party has a gi»«l objection. mkH a* an ab<cn*e 
of lender before *ii. lo urge to the prosecution of a *uit, 
hi* omi*HoR lo do *o i* fatal to hi* mailing him^tf of i( a» 

I on otpaiua «m appeal (576 7,1 NawaB MAHOMED 
| AMiiNuobiiN Khan .. Moosuhir IIoominKhan. 

(1870)5B LB 570*14 W. R (PC.)5- 
2 Sutb. 334 * 28 Sar. 585. 
Object real of-Test. 

-PLml—Allegation* in - Sub*UiKt of-Form of 

.lulling 4 plainl—Kegaid for. Sir SPECIFIC RELIEF 
All.S. 42-CAMS LND»R-DUI>. 

(1902; 291 A. 203 ( 210-3)*- 251A. (15-6). 

Opponent s title—Admission of. by petition 
filed in suit. 

.-IVa4—Proof of. Sit AHMISilON-SUIT-OP 

RlNEin'S JIUE. (1875) 21 A. 113(129). 

Party to. 

1 -&YC. P. C. Of 1908. S. Il-PAKH 1U SUIT AND 

S. 47—PAkIV To SUIT. 

-NjU*liluti<« of. al otk Mage -Sufccicncy of. for all 

•Uge*. AYv I'KACIKE — I’ARIIES—SUBSllH'IION OF 

i (1917) 441 A 2181228) 45 C 94. 

Pending suit -Procedure of—Right in reference to- 
Saviog by statute as to. 

——AiUtutioB—Compulwry nfncnce lo—Right of, if 
! ujthja meaning of uwng danw. AY. STAIUIE-I'ROCE 
DUKE -PENDINO SUIT. (1865) 10 M I A. 413 (424 5). 

Persons jointly and severally liable-judgment 
unsatisfied against one of. 

-No Ur lo silt ag*m*r other or other-*. AY. Cl»M- 

nSl—IMKECIWCSUl —AMOUNT IKAUDULEMLY RE¬ 
CEIVED BY—SUIT BY. tit. 

(1922) 32 M. L. T. 196(P.C.)(205). 

Representation In-Substantial, though not formal, 
representation. 

-W hal amount* to-hiful 4. AYv C.P.C. Oi 1%8. 

S. 11-PARlY Hi SUIT—PERSON SUBSTANTIALI.Y. ETC. 

Bepesenutlve of party to. 

. . — -Judgment-deinm — Rtprc^nutiic "f — tinution 
n*Hh**rrif and lo what tilMit i*—Privatepuiclu-<r- 
l>i*ilonicM. Set JUDCMEM tninoK (I) Lsiuim 
AGAINST AND(2)KEPRESINTAUVE OF. 

Bevivor and supplement-Suit In nature of. 

-MainlairuUliij in India. Stt I'HACTICt-PROCL- 

DURE-Klvivok. (1863) 9 M I A. 539 <M3). 
Bight of. 

-Bo: 4. Utol upon consideratiui* 4 policy or 

txpedjemy. AYe C.P.C. OF IW. S. JI-APPUCAT10N 
i Of RILE OF—POLICY OR. E1C. 

(1904) 32 LA. 46 = 28M. 42. 
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SUIT -(Cart.) 

Sanction to prosecute-Failure to obtain-Dianls- 
sal of suit on ground of— 


SUIT-' tfJ.i 
Right ol 

-' by ./ «*f ■.Kfal4rol^-Saktkrtofby ) 

n r< >uit aeiin*t (* for icrorery of *ale pro- nmwithsanding temal extrusions of time allowed to him 

t6 «Uin his hat<l—ki.hl c4. Stt LIMITATION ACT OF foe the parpen htU. that the court not only had jtrisfo 
\m \ K i <. 48 , (-2. I y >. rioa 10 «rike the case oft the file, lot w ould be qoitc right 

{ 1884 1 111A 59 1 64 5)= 10 C. 860. in dang so (8). HMmst.) KUMAR BlSESWAR 


l>Mtk <•/ hnma 
t/uout . f— Still /if. 


King — /Ximj/ti mfmJ ii eamt- 


Under th.- cmmim law an x«h*> do** n.4 lie for 
damage* suffered in .mwqmiifrnf the death of a human 
I*ing(221-2). (Mr. Julia Pit.) Amelia MCCOLLr. ( s. 31 (IX 
Canadian pacific Railway Co. 

(19-22 ) 33 M LT 219(P C.X 

-Dignity or nfiUe—Srit in re*pc»t of. Stt DIGNITY. | 

-Execution <4 <lor«e—Attachment and «ale wrongful 

in—Money |uhI l. avnt-R«oveiy of—Suit for-Right ( 
nl. Stt umk-i ( ONTR icr ACT. S. 72 AND S$. W. 70. 

-Jiuljj.nmt—Monty paid under—Recovery >!. Stt 

Decree—Money paid under. 


ROY r. KUMAR SHIKH.ARESWAR ROY. 

(1889)17 I. A.5-17C. 668 *6 Bar. 501. 
Statute-Suit pending at date of. 

W hat amounts to a. Stt LIMITATION ACT OF 1908. 

(1912)391. A. 96 - 35 M. 191. 
Transfer of. 

. P.C. OF 1908. S. 24. 

Valuation of. 

unsuccessful—Suit by. under 0.21, R. 63 
1 of C.P.C. Stt C.P.C. of 1908. O. 21. R. 65—SUIT UNDER 
-Value of. for purposes of jurisdiction. 

(1907) 351, a. 22 (26 7)-35 C.202(207). 
Puint - Valuation in - Defendant's objection in 


Connell appe-l to-Estopoel-Defendant’sappeal to 

uiJ plainly iiintJ in ti.' hiV hil "‘1 Pat Iri uarJ in friirt ,, , ,. , .L-. c.. r P r nr 


, I . ... J t , High Court on basis of that valuation. CP.C. OF 

it/tK,'—/riry Iwil aPfi-al-Matnftnakhly to* fra lW8 s , l0 PAkA . I—SUBJECT-MATTER OF APPEAL- 


Umt in. 

It would I* quite impo"ibk for their l ordships to 
advise His Majesty t<» grant!© a litigant relief to which 
they were of opinion he was not entukd. simply because 
tho*c concerned for the parties in the cause alKaioed from 
(liHU«ing in the court from which the appeal to His 


(1873) 1IA. 84. 


point plainly appearing m 
and plainly raised in 


MaHy had been taken a vital 
the very face of hi* written pr«-*f- 
the caw. (/.*/ -f/h*«,•*.) B\MNT SlNr.ll p. MaIUBIR 
PEKSHAI). <1913)401 A. 86(934)-35 A 273(280)- 
11 A L J 469 -(19131 M W N 481 17C WN 669- 
16 Bom L R 525-17 C L J 566 16 0.C 136- 
14 M.L.T 64-19IC 310 25 ML J 301 

bjection t<». puirly technical — Privy Cnoncil 


Value o» -plaint valuation. 

-( 'nJtr.alnctirn—Prattut cf-Notht mitt in Inf it 

That she should have undervalued, if she did ueder 
value, the amount of propeity in the goutaghoros will »f- 
prise nobody tonsersant with native suits in India (183). 
(.Sir Jams IV. Co/a/f.) SRI KaCHUNAPHA V. SRI BR0Z0 
Kishoro. (1876)3IA.154=1M.W- 

25 W R 291--SSir. 583 - 3Sutb. 263. 
SUITS VALUATION ACT VII OF 1887. 

-S. l-Ptrhrati<m nth (.mityutnlial rtlitfS"I 

for-Apptal in-Va/nalitm of, for fur fiati of iuntin- 

hr". , 

Where a plaintiff vies for a declaratory decree and 


appeal—Objection not allowed in. {frrj Prn(frm). BANK ^ J((f (( ««Muetstial refief. and puts his own rahalion 
OF Bengal:. MACLEOD. (1849) 5 Ml. A K26)- |ha , ^^aential i clief, then for the purpose of 
7 Moo. P. C. 35 13 Jur 94 r »- Mris<iict>on it is the va 1 "* •**•• notsoDootbe 


jurisdiction, it is the value that the plaintiff put* upon 
plaint that determines both in the suit and fur purpose* « 

» _ rs> • i t rrTYMl III 


Taylor 431 (b)=lSar. 391 __ 

-Payment "on ilemanU’-Drtd creating obligation of T^i.’ (Sir j^H £*/r.j"sUNDF.RBAl r. COLLECTOR OF 

—Demand pri«»r enfoicement of obligation—Necessity. BELGAUM. (1810) 46 LA- 16(«r 


Stt defis-consthuction-Payment 'ON demand: 

(1855) 6 M. I. A. 211 (229). 

- Prtinmfil.'U «M t*—Prtttltnl—Aht*tt tf. in tilt SUPREME COURT. 

(if (vmmvu I'tiHWiHt—hJft'l. 


43 B 376 (382)-21 Bom. LJU 1 ^ 
23 C.W.N. 753 -52 IC. 897=(1919) M.WJf. W- 


Master of. 


^ I —uiMfeMi f« 

appeal from. Stt PRIVY COUNCIL-APPF^L-SUR^ 
COURT-MASTER OF. (1847) 4 M. I. A. 220 (221). 

■Prctttdinp ptnding Wort-Trial fr Ccvrt of, ri 


to. the alienee of all pmedmt in a ca*e of soch common I 
occurrence afford* an irroNildc presumption that no sack 
actum i* maintainable there (50).(.Yrr M.>*tapt F.. Smith). 
RAM COOMAR COONUOO f. CHUNDER CANTO Moa 
KF.RJF.E. (1876) 41 A. 23 = 2C. 233(2601)= 

3 Sar. 654 = 3Suth. 361 

-Secretary of State for India in Council-Contract 

with—Suit on-Right of-Parties to. Stt SECRETARY OF 
State for Indi.a-Costract with. 

(1913) 17 C W.N. 735 (740). 


afrttmtnt ef partus-Rt plant j of. 

Under a writ of sequestration tbe Sheriff seittd a ' 
of an estate in the possession of A. A presented » p*tiu 
to tbe Cc«t. entitled in a cause then pending, dainung 
land under a deed of sale executed by the 
Jextt liu. praying to be pot in possession, and to w « 
ed to go before tbe Master and examine wl ' D< ^r. 
iKltrtsst no. Proceedings were taken under this 


-Secretary of State in Council—Sobject’s right of 

*uit against—Legislation taking away-Valklity of. Stt ( ^ lhf MaMfr> but afterwards it was agreed oy «£-;• 
GOVERNMENT OF INDIA ACTOFjM. ^tt-EFFECT | ^ ^ ^ o{ lhf should be tried by «* ^ 

Sanction to prosecute—Failure to obtain— 

Dismissal of suit on ground of. 

- Junuiutu'H. 

Where a Court had before it a suit which, however 
lawfully instituted,was by law incapable of being prosecuted 
without a sanction which the plaintiff was unable to obtain 


dm De tneo uj~ 

and the witnesses examined uia vott by tbe 
hearing of the cause in which the petition was 
Htli that there was ncAhing irregular in j*h * 
of proceeding (45-6). (Mr. Pmbtrtc• Uifi) 
Mahomed Cazeem Sherazee v. Meerza My■* 


MAHOMED LAtttM ontnwttr. 

MED KHAN (1854) 6 M1 A. 27=8 Moo. 






tHE PRIVY COUNCIL DIGEST 


SUPREME COURT— (CW4.) 

Mister ot-iCM) 

- 'Riforlof—Confr mat ion W J. r, a /.«/ ,/— 

Rtkraririj of latt—RtftrtHit to MjU.i t„ tutk » 
ftdrj—I,rt[ularitj—Wnv:r of- Pft.t-t'kontx-B. 
t"* tt-Mvu[mtnt of htgu/ofktJ /W—AW'Www/ /■ 
Gowrnmtnt—P 'rofrift y — Fortig */«.r 'iff —. Util hi J'j/i.m 
unfrr nfont lion of Court—Option to-P>>sJ*u. 

A testator devised considerate properly. U*h real o*> 
Phonal, for charitable purpox*. among-i which he AmkJ 
attain sums to be set apart for the liberation i f p,t*o* 
itnprisoced for debt, and the endow m-ne and c*talA'ha<M 
of a college at Lucknow hAeMtoif the King <4 
Oajh. A suit having been instituted in the Supreme* uuit 
of Calcutta to administer the will, the ( own directed an 
irqcirj whether the college could be wlabWxd and the 
hajtest for the liberation of prisoner. carried mtortf.xt. 
»ith reference to the testator’s intention, and the saixii.* 
of the Government at Lucknow. ()n ihesubjivt .4 the 
bequest for the liberation uf prisoner.. the Master f..,nd in 
the negative, and reported that, with icpc tto the hJ*- 
h»hnient of the college, there was nut suth irwt »»i<!rme to 
«aUe him to state whether it could k established with 
oference to the testator’s intention, ami the .arxon >4 the 
Uckncw Government; but a» m. further fvidnwe was 
“"J to be obtained, he appended the com-p* l*twc with 
•be British Resident at Ueknow. by whi. h it applied that 
•bough the King of Oudh did not obj*t to ih. .*talJhh 
““• of the college he held out no v»p.s tat** that he w.-ohl 
word it his countenance or support. The reput having 
b»a confirmed, and a decree made ibcio*. the Supr.me 
^on. on a re hearing of the cau-e. directed an inquiry 
_ “r the Governor-GenoaI in C oumil had th- ream ..f 
P»in| effect to the ber|oe>t to the cnllrgr at J-wkno*. ami 
•beOw be was willing to receive the- fund' k-|..*.th«d for 
,h4 ‘ PO'poe; the Master found that the Cone., r Gewral 
*« willing to receive the fund., bat did m4 .tat- whether 
“had the means of giving effect to the U«|utst The C-uit. 
7’” f , thereupon directed the payment of ih fund' to 
•“ Governor-General or such per-* as he *h-«u!d apjamt. 

, U P” appeal held, by the |u<lkial Commit!.*. that ik-.;h 
'“ reference to the Master on the le-hra.ing. after the 
“^ion of his previous report, w* Mwoul. and if 
®*)Oted to at the time wcwild have ken fatal, yet as no 
JWton had been taken, and the Master had nut sati-Sed 
of inquiry, by stating whethei the Governor 
r®*r*l had the means of carrying the testator’s r.ientw* 
that part of the decree affirming the Master’s 
2JJ* in * Erecting the payment of the fund to tk- 
Jf^^orgeneral, must V reverse.!, ami theca-e sent I.* k 
that fact; their I/xdvhip* king <4 .fink* that 
mT , exi ' ,in f! relations between the Ea't India Com 
Ud the King of Oadh. an arrangement may k made 
"•“ appointment of a trustee to carry the Iwknow 
rj^t into effect, under the direction' and *ul>jr t t« Ik 
of the Supreme Court. iLui B) 
r*vos or thp. city ok Lyons r-. Hoo Ettt I sun 
^ (1836) 1M.I A 175* 1 Moo P C 175^ 

2 State Tr. (N. S.)$47-lSar 107. 

Minor-Suit on behalf of 
^jT'lnititaiion of-p f «edure for. S/t HINDI’ U» 
"‘"OR'SUITON BEHALF OF. 

Officer of. 

ftT "iuonJiul-rr^H^ 

l 2“ ,he offico of Uv *«•* Ac, T B, r 

^ ?***«• Court at Cakulta. and of 
* b VU- The Judges of the Sopreme Court 




SUPREME COURT—f(VW.) 

Officer of-(C.w/y.) 

'tkogkthal lhrom.lo.tuf th. appellant, as oof of the 
I)i:..t«i' id Ik- I’nim iGnk ..} Cakulta. was s^h. that 
I thry 1 ‘^hl nrt. oasiskwliy will ikir duty t«. the public, 
rrtain him in Us i4r>. fbr Cnuil in rffnl innousl him 
ft*wn hi* 

Tbr *W&e 'kmed that the apjHl.uil was a sliarthulder 
a: k l dins Ik >4 the l’ni<c Rank at I 'akutU; that k was a 
party to ihveptiw state***!'. mMainni in tk half-yearly 
iquris tj tLr i<«na. a* to thr slate «>f the affairs of the 
Karl. a»l al-.aiaik<l Inmwlf. intk.hara.t.r of Director. 
t« oU-iin tftslil t» a .•ei'i.lria! Jr am *nt up-n his (Kisidial 
•evurily only, whi h. k tkiUhlitnawd tkdiidof .o part- 

Miliprflli Halt wowuevi i -i I i.m. it < • leuwi. with 

respe.t *• Ik fulfilment of tk duties of hi* others of 
Ma*tet. et-.. kwrrser. it was admitted tint nut the Might**! 
im^aiati <! restcsl up* him. 

H(U. affirnsin; the Si.pr.-n*- Couil. that tk appellant 
was *• Inapt fit to k4d Ik 'ffici* hr ha .1 tkirto til!*.I in 
Ik Supreme (I(«) 

We.'uwnr with Nn ljwm*v fttl.that tkappdlanl may 
m« luve iaiewksl Ivwt.dig tk I'ui-n Hank of a lupre. that 
their may ha.c Urn «u h t t l i ml or .<Kis.imis fraud; 
Ul tkre was an akenst «d all )ust n-ns.- id the oliligatir*'. 
of Ik .lain* umlrrtakrti. anti a dUn-ard of tk<n- primiplc* 
>4 truth ai*l ••n.ciity and faithful adhrnmr to<nnt(.i«l«. 
whhh m4 <«dy tk s|ui>kJ>l.i> l<ut tk |m.NU at large, 
had a right to exp<«t from th«-, who had actptcd the office 
of Ikevt w (lS»X (/>. Ijnkh/tou.) WlU I AM PAI KICK 
GRiJfT./>M , > (1850 i 7 Moo. P. C »1 

-Suspms-ei (<x mk.mduct-Ord.-r of-Appcal to 

P,i*y foumil Ir.-n—Ua*e for—Goat of-Jiiii.dicticn of 
Supreme Court. Sff I’KIV V OK’Ndl.-Ari'F.Al- 

sna\l. UAV ». I <* 1 1860) 7 Moo P. C. 141 (145). 

-- f.mmu rf—V<nt * inJ .1 . HmtJirt 6/witf/ juJ 

A «*<»' m f^nilj—P'i fcw UJm; .#• ci o(—S*lftHUM 
f*t irkWwf-/-«V' *!C**il m rtgt'Ji. 

A qm*lMi was iaiK.1 a» to the tenure Iry whh li tk ap 
prfaM l*W tk-amt*.»( Mastrr ami .\Ccourtanl-Generalof 
the Supreme Court at Cakulta. ami uf Eiamime in Equity. 
We do not think it nesessaiy to enter into that question, fur 
whatever ktk tenure cl thaw «Ao. there Wbl eibl in 
ibe Supreme C«rrt the power of M^ndiog olkrts on 
j.ciaM Of mi—Kkct. ami thermly question .an k. wbetkr 
(kminondust imputml i* suftkkntly pon.d.and if pravtrl. 

U k a *Jk*n.t go-ami (««r >alli»g upm Ik Court l» protect 
the mlminiMralr* >4 judhe <0 Ik '■•penshui «f the officer 
v . «v.*dctm : himself (HO). [Or. /.•'*«{/«>.) 

U H I I CM I M -II K GK AN r. !» ? Moo p c j 41 

Prity Council appeal fron decision* of. 

- Sot Piivv council—A wf. a i. — Right of— 

supkiml Court. 

Suit pending In-Salt In Zlllah Court in fuitheranco 
of and supplemental to. 

- 

Tk mere yandw. .4 a suit in tk Supreme < <«irt does 
o , A taiate as a bar to tk pr-^'uii.* <4 a Mirt in a /allah 
I’mri intended to k 'imply in funkrame of. awl supple- 

SSrX- i-T! Sq».C«t (559). (.Vi> 
FJxvlI'. HV/r-wr). NAWAB SlDHEE SUZUK ALLY 
KH AN ?- KAIAH OJOOOHYARAM KHAN. 

1866)10M.I.A.540-6W.R.(P.C.)83 = 

1 Both. 635 = 2 Bar. 198. 




THE PRIVY COUNCIL DIGEST 


SUPREME COURT-,<V../,.) SUPREME COURT OF BOMBAY— (CmU.) 

Testamentary jurisdiction of. manneis. and usages of the litigant parties (2/0). (Sir 

, I Jfin /trait.) HER HlGBUESS RUCKMABOYE «. LUL- 

“ • - i-OOBHOV MotlCHUM. (1852) 5 M.I.A. 234= 

V'Mitant.iij jmtvlKti'in»a* Jti*tgives (owe M _ p . . - 

ir. 1^1 dated in • “°°- P C 1 423 - 

1774 king the firM. Audit wa* then given * a Uaiwh- ChrUr rf—Si. W, tt-DtttrmmUm-Nmmni 

, kriartkal {nMkdoa. mi «a* t- W adiniufc- */. , K , 

I(l „l ■ face p TV «ord determination in the Chartets of the 

1 | 1( . I),,, «H- ;.f iMidon. In tin- o«w of the relic Supreme Court of Bombay and Madias is an expression at 
of emu. I* w!ii>h tlie I-iti*h MiiMiri in India least equivalent to the MRS RMb the Ml 

Dr* fmn a M •* » Cbaitet.l*eo»« D tom lwbr(l^ 

eniLirv. vaii-H.. brandies .4 jurisdiction -pun- Pub.) NaTIIOOBHOY BANDAS MOOIjlEiMADO*- 

Sg* H » «Wwk5US MML (18M)2»!.I.A.169=31lM.PflW- 


• —©— — -i 

applied I* a number <«f W»*laliveans t<. new territories and 

new dj'H'nf peisons, ar.il administer Cil by new tribunal*. J — - CfMllf HU «-J»n IMIHIW 

And in tin- nioyc^nf tfedcufciytHhK«b«»Aal Ifafiam n> „J< in-rraaJwp m-KHurt tf-Finl- 
origin of »ih j iislHHei ha*Vn evpkteiy <*ixaided. »»-, «r iuna-Bindm; Mlurt tf-Oijnti*v It —Midi 
and die I <“Miitm lu* gradually cvijral an independent I /«»«;. 

system of »«' own Luge I) suggot'd.norloall. by tngH»h |- -*- J —- 1 ub k. ik* W,t« tide of 

law. Iiut ah, dirfvii'ig much fi-m that lav. and purp-rting , 1 * 
tu Ik.* a nlKontain. I »>Vem (’57 *). (.Sir Mint ll'i/hm.) 

MlKZV KUkkMIHIN BAHADUR P. PF.ABA SaHEB. lot 


1 Sir. 198. 

•£fmlf uJ( tf—Smt inUilutld tn-luM rmitt/d 


In trying an issie directed to it from the Equity side cf 
the Supreme (wit of Bombay in a suit instituted ca tlut 
side, the common law side of that Court is merely ancillary 


'•/ I RK, im IWBIII'lil W V* MBVMRB !■« V- 

to the Equity Court; it investigates facts and pionounos 
i- trw^rli' in in mound some further 


1C.L. J.594 -9C. W N 938 2 A L.J.758 


(1905)321 A 214 - 33 C 116(129)- it» edition onthem. merely in order to groand some furtfczr 
C. L J 591 9 C. W. N. 938 2 A. L. J. 758- proceeding in the equity suit: the verdict itself b no p* 
7 Bout L. R 876 - 8 Sir 639 -15 M L J. 336 ordin- in the equity suit, it only Iwomes so when it * 

; of Hindus and Mahomedans-Probate of. * - hi ' "“l 

fouling a» the finding of a jury in a distinct common u* 

... I LA... 1*.. Ilunmi. I'.kiVT itl_ .. . i t _— in ik# \fllW 


wills of Hindus and Mahomedans-Probate of. in ! blt 

fouling as the findinc of a juiy in a distinct common u* 

-Giant of— hffai. Su PkOBUr.—GKANT 01 — J Court, analogous to the case of a teference to the Master 

HINDU and MaHOMEDaN Wius. .ten W hrt cemfirmed by the Court.and not before, ath* 

(1905) 321 A. 211 (258) - 33 C. 116U30;. „b«t of appeal. If a party objects to such a report, he 

SUPREME COURT Or BOMBAY ^u^*^**^ 

-Admiralty pi'-ivding* in-tnglrh High«wrt of priety of ihe finding of thefacU contained in it,to t“ 

Admiralty Buie I . ■ !-Appi: alelity nri* of the Court above ; but if there be noeictptio*. 

AUMlkALlY—SUPklML t UtM 01 BOMBAY. , the report is n« open to such rerision (178). (*>; 

(1851) 5 M. I. A 137(111'. NaIHOOBHOY RANDASS r. M00UB MaI**- 

- Ou>hr ,f-AHtk*ntj rf — CmUrmtiM-Kadn DASS. (1810)2MLA. 169 - 3 MOO.PU. 17 

1 * U ' 

Unl3-ll-l»54.tl«Sup«eme (unit at Bocb-ypo._ . , . j /llM United 

mulgated a rule as to the a 0 mi»ioacd Allows to pac- „ k l^ndi t-FmdiW 

tise in that t <«rt. and the quotton was whether that rule (/j p c , w/ ^ , rm itmt £ f 4 ml, *<- 
was a valid and legal rule. MMtiJklUt 

H<U that, in determining that question, the (ourt» first * , J.. .. . $ Coult 0 f Bombay bj 

^deration mot U applied to the t haiter. whereby that ^ foWjl . o( lhe J ljle 0 ( a Hindu testator» 
t out! was constituted, and it, pmcRup .egvaUtetJ; and ! ^^nbi/sSes as such from the eaecutort of th* *■ 
that that Charter wav for those purpu*. «pmalent to an " ^ M , partnership between 

Act of Parliament, and must be construed on u.e ^ame .J™,... , , wl Ki _ ,< , nr |,,i P ht to retain the amoont 


1 1811) 2 M l A 128-3 MOO. P.C. 368 - 2 Suth 128 


that that Chatter wav for those pirp^. equivalent ,o an Z*dZn**» |M a partnenhip between 

Act of Parliament, and must be corned on ux same . * ... ., , nt | a rieht to retain the 

principles (m d>r. !***#«.) MORGAN I.kLCH. ! ‘ ‘ thf Thc Court ««b» 

P (181 P l)2M.lA.128-3M00.P.C.368 - 2S ? ai28. ^ 

‘ 5 . thereon thatthere was a partnership and that rt wdfj 1 

—Chrhr *I—Si. ?), h-LimiUU. n-11.4 rf, hud minfd OT a p„icuUr date. There was no motion W 
.•« S. 7.7 h' Jnk 5MM-.\U,tamt *f-lkkimmtm ^ Iria i ( but the court on the common law side ga* » 
ri/ittr.f I.'n:*t an,Ht .>/ Miag.tk*k- l0appea | ^ 2—9 -1836,on giving security. 

tKiHC.nt.vi if a. tioningthetimeforit. The petition for leave to ap?“ 

The Charter of Dec.. 1823. creating the bupe.ne Court of mas fa ^ 22-10-1836, but the security «as not gm 
Bombay, meddles not with a ecu,* of precedure in the cnti , 22-11-1837. ,. ^ 

Supierne Court, or its covwquencts. uluch -hall not be Meanwhile, oa 19-11—1836, the original cause 
inconsi'tcnt with the native liwv lebtiag to the contract. ^ l0 be heard, on the Equity ride of the C° Q rt. °“ 
tiade. or dealing, emt of which the litigation may arise, upDn the said iesurs. and for further 

and which shall not be repugnant to. or in violation of. the ^ a W4s then made directing the taking of ** 
.tligion, manners, and usages of the natives. The determin- of ,b-partnership. On 28-2-183/, leave *as0 . 
atiun of the Suprane Cwnt upon the nghtv aiwngoutuf ap peal from that decree, on condition of tbej^Tj^ 
contracts, tradings, or dealings and their incidents, must be !f * 0 f ap pea|. and sUting that leave had b» V ^ 
consonant with the law. religion, nunncis. and usages of «, t he common law ride to appeal against ** "Tj-J 
thc Gentoo.', but the allowance of a plea of limitation based the ^ Qn 23-2-1838. the order for W 
on S. 7 of the English statute, 21 James I. c. 16, will not against the finding on the issues was. howevtr, ^ 
constitute a determination relative to any right aiisingoot s 0 ;»i,landing that the order for leave to app^ j 
of the contract, or dealing, to which the cause of action an appeal was lodged in the ^’ V^ TcV 

refers, and the course of procedure by which the plea is a-^ finding on the issues, as well as the dea» 
allowed is not otherwise than consonant to the religion, j Jgj ^ „f 19-11-1856. 
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SUPREME COURT OF BOMBAY—(tWi.) 

Held that the appeal, in so far as it was directed a-jir.J 
tbe findings on the issues on the common law side. mas m 
competent, ami that it must be confined to the pnpirt) of 
tbe decree on further directions. founded on the and 
the evidence in the cause (179 SO). 

The finding on the common lam side might. as a vndkl. 
have been appealed from in an appeal against the jedg- 
mer.t in that suit, which is founded ou tnot verdkt. tne 
evidence, as well as the finding, being brought up a* part of 
the proceedings, and included in the transript. But t Ik- 
verdict only, prior to judgment being given, cunkl v*i Is 
appealed from in a common la® suit; nor com this verdkt 
on an issue directed from the equity side; as a J.tcrmu, 
rim in a common law suit (177 8 /. If the appefioat fud 
meant to object to tbe finding., he should late applied to 
the equity side for a new trial, as a verdkt against eviderxe 
»*d having brought all the evidence before the court, Ik 
refusal of a new trial and Consequent adoption .4 the find 
i»j. as one of the grounds for a decree mould then have 
benthesubject of appeal (l/S'i). iJ/r.B** 

Nathoobhoy Raw dass ?. Muoljee Mauowdass. 

UWO) 2 M I A. 169 ■ 3 Moo P C 87 1 Sar. 198 

-//.dear itrfui —Writ of—Issue of—Jurisdiction as 

«o. S« Habeas Corpus. 

- -Malic* Cmrl-JuriiJutit « /a /■»*. mlut 

The Supreme Court of Bombay w bound to notice Ik 
JtriWkticn of the Native Court, without hari-g the nmr 
•OKially set forth in the return to a writ of k-Var 
(58). JUSTlClS OK THE SUKKLWfc « OURl Ul BoWB tV. 

(1829; 1 Knapp 1-1 Sar I. 

■- Partition of imm^ahlc frrfcil, .utiidc Umbmt 

•*iiii(im—Jurisdiction u mate. 

Tk Supreme Court of Bombay had no pomrr to mike a 
["'liiion of the immoveable property »hich *a» beyond the 
H» territorial jurisdiction (!'»). (Sir J>"“ « • 
£**•) UKSNMaN DaI)A N’Alk r. kAMACHANpRA 
Dadanaik. (1880; 71A 181 - 5 B 48(67;- 
7CLR. 320 - 4 Sar 173-3 Sath 778. 

r Privy Council appeal from decision* of See Wn 
COOKCIL-API'EAL-KICHT Of—SUPREME ( OURT. 

*- Proceedings in— Hindoo!—Fartut 

1*1 fU,m u« lg—Suflitumy of. 

*» Practice the allegation in the plaint that the paitm* are 
u regarded throughout the cause a> awm-icnt 
foment of the fact for all judicial purpv.es under the 
Charter of Dwaber. 1823. of the Supreme Cwrt of 
(246). (Sir M» Jtniu) MW 
WCUlAlUYII LULLOOIHOY MUlKMUNU 

(1862) 6M.I.A. 231 - 8 Moo. P. C-1 -1 Sar. 123. 

■'7~W> rent-Distraint for arrears of-Trespav. hf 
^ of—Jurisdiction to entertain. Sit KEVENUE- 
"ATHR CONCERNING, ETC. , . _ , — > 

(1849 50) 1 M I A. 353 (379X 
r^-Rerenue-Wstraint illegal for arrears of-Tw« 
, i-^ ion °H»rildiclion to entertain- Sec RlVEHUE 
‘WfTRAlNr ILLEGAL KOR ARREARS OF. 

11819 50) 4 M.IA. 353(379 80, 

'^-Revenue-Matter coneetning-Junsdktk* ** «• 

S " KEVENUt-MATTERCWNCWNlNC. 

_ (imi.io) i mu. *»"■»)■ 

■UPRUfE COURT OF CALCUTTA 
^-Criminal ca*-]u,Udktioa in S* CRIMINAL 
JgHDittwenoN in—supreme court of Cal- 

. In plaintiffs’ favour of-Reversa! of. on 
' ^ *PI**1—Procedure co—Verdkt for defendant 

V 


SUPREME COURT OF CALCUTTA-(CW/) 

—New trial—Grant of—No jury in Supreme Court. Court 
• ! *W kin; ttth judge and jury. (Lord Brougkam.''(\) 
Bin* of Bengal Macleod. (1819) 6 M.I.A. 1= 
7 Moo. P C. 35-13 Jur. 916 - Taylor 434 (b)‘ 

1 Sar. 391 

< 2 ) IanN 01 Bengal Fagan. 

f 1819) 5 M I A 27 (42)- 7 Moo. P.C. 61 - 
Taylor 131 (b)=l Sar. 392. 

- Juudijitoe -i—Person Ire hug in Calcutta and 

oftmimsi tk.ro hut roidcut at Benares. 

In this ca*e it mas contended that tbe suit against the 
Jppdbnls mas not maintainable, becau-e the appellants 
meie inhabitants of Bciuits. and. therefore, not within the 
f.rivktko ,4 the Supreme Court at Calcutta. 

H.U that by trading in Cakutu. and having a house of 
k*ai>e" there, the appellant* mere within the jurisdiction of 
tbeSiprcime Court at Calcutta (191) BaBOO JaNOKEY 
Doss r. Rindabun Doss. (1813) 3 M I A. 175« 

1 Sar. 263. 

- JunUntuu -V. IK IM 6 -IWA if ,uh,cct to. 

The jerivdicticn of the late Supreme Court of Calcutta, 
and <A tk sherih as its udker. mas originally limited by tbe 
Charter of jastke of l/‘l to the provinces of Bengal, Behai 
and Oissa. and thoegh after wards eatetvded i>y the 39 and 
10 Geo. III. c. 79. S. 20. was >0 txtended only to tbe pro¬ 
vince or divirkt of Benare*. and to and over all such pro¬ 
vinces and districts as might at any time thereafter be 
aniviud to and made sulsjot to the Presidency of Fort 
William. The province of Oudh was not. when first annex¬ 
ed t-» British India. •« at the date of tbe execution (August- 
October. IWA). annexed to the Presidency of Fort \V». 
ham (1231). (Sir ^moW.Cthih.) DORAB ALLY 
KH tN r. AHNIOL ATEEZ. (1878) 51 A. 116- 

3C 806(8U)-2CL.R. 529 - 3 Suit 620- 
3 Str. 818. 

SUPREME COURT OF MADRAS. 

—Ckantur—JurndnUm *tr. 

The Supiewr Court at Madras (established by Madras 
I baiter <4 l-^) has an equitable jurisdiciicm. similar ( 0 . 
and cum'pcmding with, the eqwitaUe jurisdiction exercised 
k tk Court <4 t 'bancery in Lngland. out charitito. (Card 
Um-JaU.) AnORNLV-GlNLRAL *. BROME. 

(1816)4 M I A 190-6Moo. P.C 12“ 
11 Jur. 137-1 Sar. 335. 

-Minor—Suit m Inialf of—lustilutioci of-Proce- 

•kiefor. S.c HlNIaU LaW-MINOR-SUT ON ILHALK 
Of. 

SURETY- 

(Sa o/m contract—Guarantee.) 

WHO IS A. 

ADMINISTRATOR UNDER LITTERS Of ADMINIS- 
‘ 1 ration—Surety ior. 

AGENT OE-ARRANGEMENT WITH CREDITOR IV. 

StTRACI-PTRIOhMANCE OF-SURETY EOF. 

Debt entire—Recovery or. on eoot of plain- 

lift BEING ONLY A SURE1Y- 

iwscharce or. 

Hindu widow-iii^band’s dehs-sukcty for. 
uwe-Covenanis in—Lessees performance 

mSne pkoehs payable under DECREE-SURET Y 

FOR. 

Omcuk-SUREIY FOR. 

Principal dlitor or. 

Receiver—Suiity for. 

SECURHY DtPOSITED BY PRINCIPAL DEBTOR WITH 
CREDITOR SUBSEQUENT TO CONTRACT OF SUBflV 
SHIP. 
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STJBETY-{£V*A/.) SUBETY—(Cwtf.) 

Who Is a. Bond by—(CW-) 

-A covenant by A that B >hall pay make* A a «r«y. you entirely upon the faith of and relying upon the dedara- 

liable to pay the whole immediately or ffs default (177)., tion signed b, os at the foot hereof. wh.ch declaration 
tJ..J HMao/A HODGES DELHI AND LONDON solemnly we declare to be troe jn every respect, it is 
HANK, ltd. (1900) 27 I. A 168 23 A-137(146)- hereby farther agreed and declared that these presents shall 
5 C W N 1-2 Bom L B 967 = 7 Sar 767 = , remain and be a continuing security to yoo for the balance 
10 M. L J- 279 of the said account for the time being to the extent afore- 

. - • . • lie* . r 1 ptts'ly intended that these presents shall be a security for 

-Misappropriation by adminivtratoi—J.ul>...t, for balance of the said account due by the Luxmi Co., 

Revocation subsequent ofletters on ground of fraud .. Q tbe account shall continue open. 

Effect of. Stt LETTERS OF ADMINISTRATION—A!>- h jj h the ^ j mpc «d a personal liability opon 

\r. Mttitrn ClfBCTV TAU 


MINISTRATOR UNDER SURETY FOR. . tadboa 

(1908) 351. A 109 = 35 C. 955. 


Agent of-Arrangement with creditor by 


Tbeword " pledge' * as loosely used to mean that the 
executants of the bond pledged their personal credit in 

< * ii* .• f .1 ___ UaL 


V4 .-o’--—- w r—o—- w y ” . u , 

- Biwiim nature at inrtfy *f—A£.*t fnntifal dtk -1 Mipport of the obligation of the company. {Viuant Hit 

Itr tumult—tJ«t. I PaKNa L\L v. MHAl CHAND. 


/wr.) PANNA L\L v. MHAl CHANP. 


, tumult—taitt, wamr-l in.'.'/* .-. _ - 

An arrangement made - Uhalf 4 - see,, b, an agent (1922) 16 L W. MH1922)«NL• 
iV*i moviousiv authorised or who* PQiDovtcd 24 Bon- L. B. 971 -31M. L-T. 129- 


in that behalf previously authorised o: trnose parported 
authority is afterwards ratified is as Unding upon the 
sutety as if in the first instance the anangement had been 
made by hitnvelf and none the le>* becau* the surety** re- 


2 P L B (P C.) 1922° A. I B 1922 P. 0.46- 
26C W. N.737 - 671.0.423 - 43M- L- J-« 
Enforcement of-Modc of-Execution of deote 


made by tiimveu anu none ine res' . a -tntorcemem 01 —.‘iuuv w— 

preservative in the arrangen*nt with the creditor was the paring appeal-Stav of-Security bond given by 1 third 
principal debtor hiinvrlf. {Lord Bl**tii*r{k.) DOROTHV as t ,edition of-Obliget not namedin bond-Chaip 

Valentine UURNARUT. WILLIAM DOUGLAS LVSNAR. gel, f,eated by it. Stt C.P.C.OF 1908. 0.41, RR. a. 

MntQi im w iu ion t r cits 4 ru. A<i«<rik« ap tvrruri DivrMVf. iPPFAl. 


..~-- 

(1929) 30 LW. 456 120I.C. 58 
A I R. 1929 P C. 273 - 69M LJ 8 
Bond by. 

Ci(ir(t 0r ftrmol /khhif trioted kj. 


only created by it. Stt C.P.C.OF 1908. 0.41.KR.J, 
b—E xecution of decree pending appeal. 

(1919)461. A. 228(237-8)'*42 A. 158- 

- LaMtly unitr—Ktltou frem-Reitetm it konim 

(rommi it ill suffri/d iHtu/StitHtfSnistfntnt a < {, t* iK< ‘ 


- Uurre or ttrmai ttaunij trout* *»/. f r. «w n m i .7 Vi .tti, 

A person, who obtained a decree for postdoc, applied tmi rtunen of kotd-Botd nr.tr taktn tit tkt fill t 
to be put into posse^on of the property in dispute, pend t«nte *Utk »/ ujtvm-tleit. 
inr- an appeal /Tom the dec.ee by the defendant. She was The *cur.,y of five individuals tended by a plw.Urt on 
,‘ CT pSLion b, in onfc. oi th< 6« ,«.<• »,» h., ,^11,on, the ZiUah Coort, h.rij»be« 
providing security to restore the mesne profits to the extent Nanr insufficient, the security-bond of an onv J 
of one lakh of rupees. The security was given by three was offered, and being reported suftcrerV. wai a “ < J“ ) J r 
persons who executed a security bond m the folio, ing the Zillah Court. An appeal was lodged agamsiit 
termsWe. the declarants, furnish security foe ooe lakh dene, of that new security, and the Provincial iw« 

of rupees, hypothecating the following property therefor nounced it inwffident. 1 hereupon it was re err 

and declare that the hypothecated property shaU serve as ibe Zillah Court, with directions, that untej , 

security, and l»e liable to the extent of one lakh of rupees security was given, possession of the J 

(or carrying out the aforesaid purpse. Wherefore thK should be Mimed to the Collector. The Zdlah 
security bond has been executed so that it ma, serve as an upon further investigation, being sansfiM «ito 
authority.” «cy of the additional surety, a secunty-bond 

Htld. on the construction of the bond, that it was an in tha, ctmrt by the appellant, the additional witty. • 
instrument of charge ooly and not a bond imposing any the other five sureties having failed to pen 
personal liability (234). {lord Pk,ll,m*rt.) KaGHUBap securities. .... . „ 

SINGH v. J At INDRA BAHADUR >INCH. On application after the decision in the cause, aw ^ 

(1919) 461. A. 228 - 42 A. 158 (164)-13 L. W. 82= ing an appeal to the k.ng in council, by the lfce 

18 A. L. J. 263-22 Bom. L. B. 521 -22 0. C. 212- discharged from the liability of his suretyMup. ^ 

551.0.650 = 38 M. L J. 302 grounds that the rejection of his secunty by «he no 

- CmtoMT-lhmtonof-Bond kr-Ptrtr,*! liji. Court for insufficiency, thenceforth rendered ^ „ 


- Company—Diratonof—Bond kj-Ptrtoncl , M . C«urtfari^ 

bond addfCMed ,o the manipt of ,ho Kn.» Bank. Tbo ^ 

bond was in these terms in nf lllC aDpe ilant as 

In consideration of your aUowing the Lami Company 


Court for insuftoency. thencetortn renoaev - . 

and void, and that the acceptance of h.s 
the Zillah Court, without the other livt «reues. was 
out his knowledge andConsent.irW,afirming 
below, that the security-bond being oo.rwjo, 

. * x.j l. au. Provincial Court ou 


In consideration of your allowing the Lami Company. ^ Xrto dkharS ^ liability ^ 

Ltd., to overdraw sums not exceeding in the aggregate of and he had taken ik> -tq# o di $ . jj f0 . 

ropcefifty ibouiaiid only (« ■h.^n.joflS C„.. 

Ltd. demand pro-note in your favour of date), we hereby £*•) M*? 9? PAL lNDER / 1839 ) 2 M-1 A- ^ 
pledge, for the repayment on demand of the said overdraft, JAGARNATH GlRG 19Q . ( , sSb M-l Stf- l9S ' 
together with interest thereon and of an, ceber sum or sums 5 W. B. 129 -1 ,«***> 

of money which may be o? become due to you from the - Penoul liability under—ExtHnui cf-V" 

Luxmi Co., Ltd., on any account whatsoever during the tr-PrnjCnneittppt»l-MuKtmimutti ter ^ 

continuance of this pro-note. And we hereby declare and The appellants were sureties who gave s«u 
agree that the overdraft allowed and intended to be secured dee performance by a decree-holder, who w ^ 
by this agreement shall be taken to have been allowed by execute his decree for possession pending «n •***" 
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SURETY—<CV*/«f.) 

Discharge 

DEBTOR—(£Vw/«f.) 

cijul deUor which mould Ukerwisc have that effect, ktld 
tbol .1 kvao* liable a* pincipal and was not discharged 
by_re*°* o! lime having been given to the principal debtor 

Ik ink that a seirfy fc< the repayment of a debt is 
reheved of KaUby wkn tk creditor by a binding contract 
■«h ikpimipal (leUor mends the time for the repay- 
“** *T »i« '< »-> deb. iboogh established in English law 
-»i u yMtcd »to the Indian (oniiait Act. S. 135. with- 
«it ope- mention of all tk qualification* which attach to 
, t! :o England. ha. often operated a. a surprise and hard- 
1 'I -Uip >« uevbtMs. It has long -iBie become a common 
ih:ng. at lea* in Er.gUi»d. for prudent lenders of money 
to prevent it. applxatioo by provisions like that which is 
f.^nd m the ducMKM under consideration. Whether that 
pravtice ha. Um >o .omnK<n in India is not apparent 
(|77*>. (Ltd i.) Hodges r. Delhi and 
L ows Bask. Lid. (1900)271. A. 168^* 

23A. 137H4671-5C. W.N.l*2Boo.L B.967- 
7Sar. 767 = 10 M L J 279. 

-A-/Wa«. t* i v—Eftrt. 

Mere feeUararwc c«i the part of a creditor to sue the 
principal <Wa« « to enfmc any «her remedy against him, 
cko m*. in the rlscscc U any provision in the guarantee 
to the crctrary. dhcharge the .aretjr (f«54). (Sir /,<*« 
Up.) Kali Hunan t«. a mm. Rahman. 

(1918) 60IC 651-23C.W.N.646- 
10 L W . 34 “1 U.P LB. (P.0.) 63- 

HINDI-ACCOMMODATION ACCEPTOR—LlABlUl Y Of. 

front-interest paid in advance by drawer 


SUBETY-(C<w/^.) 

Bond by -(Cmd.) 

from, of any order that might be nude by the appellate 
cwi. They gave a security bond for the p*tp«c. and. on 
an appeal to the Privy Council from an order marie.«the 
apffkation to enforce the security L«d. they raised the 
contention that the bund merely charged property and did 
M impose any personal liability. The pint wa. i.u 
specifically raised in either of the comI. beta.. Three wa. 

)at enough in the general denial of li..Ulity and in iu 
general words in the ground, of appeal ft malt it .pen 
to the appellants before their Lonl.hip.. 

Their Lordships permitted the point tu U- rain.l I*f< e 
them and upheld the appellants* .nntenti.M. with ic;...d l-. 

"■ wri PM/mm.) KaCHUBAR SlXGH 
Indra Bahadur Singh. fl0l9) 461 A. 218 
42 A. 158(164)-* 13 L. W. 82-18 A L J 263- 
22 Bom. L. R. 521 = 561 C 650 22 0 C. 212 
38 M L. J- 302. 

Contract-Perfoi nance of-Surety for 

RtuilUM of (fMlrail •« Mfttnt tf ih hi* k tmj 
riiiXirj from mrrlf of itamrrf ftiJ unJtr H—Sti,lf> | 

"tf * *«K*r amtmti frm mlr M l r. 

The pUintiff stood surety lor the defendant. fei 
wnnetd to them l»y the State of lUwalpxe upco a 
f °Wract. The State of Ban alpore ro«iiv^d tfcc contract 
«the ground of the breach thereof by the defendant, and 
'Kovered from the pluintifl the amount of tk ad.ancv- 
“*«o Ik defendant*. 

*n a uaic by the plaintiff to recover from the defeiwiawts 
<* amount recovered from him by the Mate of B nalpae. 

*".on the evidence, that the defendant, had iom«;ti<d a 
of their contract with the State- ol Bawalpor*. that 

INSTALMENT BOND WITH PROVISION FOR PAYMENT 
Ol LNTIRE AMOUNT ON DEFAULT. 

- Smrrtf ftr ft) tun: •tdit—Drltull if d/il.r— 

hitluu tf (nditrf It ut/tr mm an—Out harp if. 

Where a bead by a ileblor provide, for the payment of 
thcdeUin-tated mstabroti!. and that in the event of 
default in the payment of any instalment, the creditor is to 
Le at liberty to rcciod the stipulation to pay by instalments 
and noli* all the instalment* remaining due in a lump sum, 
the creditor is wa bound m the failure of the debtor to 
pay jnin4al»eot when it become, due to insist on the 
payment by him of all the otheT instalment.. 

Utti. further that a surely who had foe consideration 
gaataBietd the payment of the debt by tk debtor was not 
ab-ulved fr«n lialali'.y merely because tk creditor did not 
aeail him*!f "f tk provision in tk oral of defauh (653). 
(S r M* £jp.) Kali Charan Abdul Rahman. 
1918 50LC. 651 -23 C W N.645-10 L W. 34 - 
1 UP LB (P.C.) 63- 
Lease—* win ants in-Penfokmance by lessee of. 

-Surely for—Di><harge of—Sale of lessee’s interest 

and paicha* ihtieoJ by stranger-Effect. Stt LEASE- 
LlSSFE—CWENAKIS IN LEASF. 

(1918) 23 0. W.N. 646(648). 
Official—Surety for. 

- Bid if—Rrmnd tf—Efctt tf. tn /idilitf fer 

prid i^rU if rid imi-R<1ahm tf tiditmdif m- 

*' Tk*Government of Bengal brought the suit out of which 
tk aipeal arose again't tk appellant who was surely for S. 
tk Treasurer of Mirrapoce CoUectorate; and it was brought 
to recover a «a. with interest, of upwards of Rs. 60,000. 


‘mount pal by him from the defendants (62 3). (Are 

lr * r <Cmk .) Sirdar Sums Sim-h ;. Gam- ' k »m 
U881) 91. A. 58- 8 C. 337 (312) 4 Sir 307 -| 
' 7 P. R. 1112(CM) 

*■ <ipwnl cmlrmltr—Uv ,.*tr*i*;— 

"f** »nlractus. 

"Mntifl vtood surety for the defendant, for ik dae per 
*■"«« of a contract entered into by the defendant* i 
„*?'P°"itk lh« State of Bbawalporr. 

,h « m considering the right, of the plaiulift. a. 
Ba J: i P' nM '‘iedeferda.. , ». tk principal*, tk p*itk - 
toih.r have made tk contract acvocdin,; 

"Nubilities that would be incurred at lha«alp,;e ami 
(Mi no « Ptoper to look at Ihe law of British India 
jjW'AfrW Cturh.) Sirdar Sujas Singh --- 
^Rau. (1881) 91 A. 58 - 8 C. 337 (341)- 
.v^ 4 Sat. 307 - 7 PB 1882 ( ClvU). 

Entire-Recovery of. on foot of plaintiff being 
only a surety. 

cT^f^tributice, .oi fool of pUincift king 
Hoira^ btoT ~ Rdi 'f for-Gram of- AVr MORTGaCF- 
*TCAC0R_c 0 . M0RTCAC()K fl 906) 331 A 81 - 

28 A. 482(487). 

Discharge of 

Debtor. 

■S giving limit It—Omit rp if-Rt/m 

«piml—VahJill tf-FJd. 
b0ft,, b » whifh ^ «•* ^ ,be ewn ‘ , " L< - 

,fct credi '«. ,hJ, • ,b0g ^ a ' 
Jmycjj debtors should t* cowtoed as 

•^td **. re 8 arlls the creditor, k should be cc«. 

“"debtor so as not to k exonerated from 
ig between the creditoc andtk pin- 
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SURETY—f<VW.) 

Discharge of-ftVtf./.; 

Or l iciaL—SURETY FOR-(CVi/J 
Tne case on the part of the Government mas. that between 
the years of lW3and 1»48 the treasurer hod been a piny 
to the embezzlement of tte vims of money in q-e-tk«. 

It appeared that the surety bead* mere three times re¬ 
newed. The Trravirer occupied that poritira for a period 
of i years. The lands mere not lenemed every year.-they 
mere three times renewed, and in the«her yc«r» the Gov¬ 
ernment did not renew the bc*k but they ma.le an inquiry 
into the sufikiency of the security. It mas argued up* the 
part of the appellant that, by the renewal of the bonds, each 
bond, as it was renewed, mas in fact a novation, so that no 
action could any longer lie maintained upcm the oW lend 
but it moM be taken that by an examination of the ac 
co int< the <invernmeot had satisfied themvlvo that no fraud 
or embezzlement had i-ren coumittrd up to that tine; and 
that though they did not give up th. oM !«*J. yet. practi¬ 
cal!). the new Imd was to lie taken in !ku and >at : sfaction 
of the old bond; so that the surety only became re*por.4Ue 
for the deficiencies which might take place s.b<q*ntly to 
the giving of the new bool If that defence mas coriect. the 
coiwqicnce would be that there would l* a defence to 
all except any (leniencies which might lx- proved sub*- 
quently to the giving of the last land. 

IIJJ that the defence could not U main! need (W \ 

The defence rests entirely upon this, that me arc to infer 
that each new bond mas given in substitution fa the oU 
one. It is not sugge^ed that until the year 1M8. when the 
discovery was made by ooe of the parties in the ofre 
nuking a statement to the Government, the Government 
had any suspicion whatever that any frauds mere going oo. 
The old bonds were nc.er given up. The surety did not 
ask for the okl booth. There is nothing to shew that he 
had any idea that he mas discharge.! or that he had a right 
to the old bonds. There is nothing to show that the Got- 
ernment ititended to give up or abandon any claim that 
they had upon any of the bonds (88). 

SemMt if the Government had known that fiaudv had 
l»cen committed during the time that the oW bond mas in 
existence, that would tabe a Mall) different question, for 
then, of course, they ought to have warned the mrety. and 
not allowed him to go on by giving a new bond (J$> 
(Urd Juilut Mtllfk) LOLA BUNSEEPHUR r. 
BENGAL GOVERNMENT. (1871) 14 M I A. 86** 

16 W.B. P.C. 11 “9 B L B. 3$4» 
2Sutb 448 = 2 Sar. $89. 

- Emkul/miuHj ofti*l—UMIHj of ur.iyftr— 

Auditing iy <"tfw r *f *«"•** nniirti /; offeru/ for 
fain iuaii«*—Ef«t of. 

The suit mas brought by the Government of Bengal 
against the appellant, who mas a surety for 5 the Treasarer 
of the Mirzapore Collectorate; and it was bnwgot to re¬ 
cover a sum. with interest,of upwards of Rs. WCOO. The 
case on the part of the Government was that between the 
years 1843 and 1848 the treasurer had been a party to the 
embezzlement of the sums of money in question. 

It appeared that the surety bonds were three times re¬ 
newed. The treasurer occupied that position fa a period 
of 8 years. The bonds were not renewed every year.—they 
were three times renewed, and in ether years the Govern- 
ment did not renew the bond', but they made an inquiry 
Into the sufficiency of the security. 

It was argued on the part of the appellant that the Gov¬ 
ernment having satisfied them<elve$. by their Collector, and 
by the examination which they made of the accounts, that 
no fiaud had been committed, and that the account? woe 
correct, the new bonds were given upon the faith of the ac¬ 
counts being correct, and that they were to be estopped 
l(om saying 'hat the accounts were incorrect. 


8UBETY— (Cr-tf.) 

Discharge of- (<*•«//) 

Official—surety for-(C*W). 

Hdd, there was no ground for that argument (89.) 

There must le such -ru* negligent as almost to amount 
to a participation in the fraud, before the fact of the Gov¬ 
ernment examining into the accounts and not discovering 
the frauds sooner could operate as a discharge. The ob¬ 
ject of hiving securities i«. that if secret embezzlements 
take place, the Government may have a security upon 
which they can rely (89). {Lord Judi:t M/llilk.) LtLLA 
Bl'NSEEDHUR : . GOVERNMENT OF BENGAL 

(1871) 14 M I A 86=16 W.B. P.C. 11 = 
9 B.L B 364 = 2 Suth. 448=2 Sir. 689. 
Receiver—Surety for. 

-Discharge of-Coment of appointing Court-Neces- 

sitv—Notice to person at lho* instance appointment made 
—Sufficiency of. See Receiver—Surety for. 

(1926)30 C.W N. 266. 

Hindu widow-HusbUJd ’1 debt*-Surety for. 

-Deed creating. 5zc Hindu Law—Widow—Hus¬ 
band—Debts of—Surety for. 

(1869) 2 B.L.B. 98 (99). 

Lease-Covenants In-Lessee’s performance of. 

-Surety fa. Stt LEASE-COVENANTS IN-Ftt- 

FORMANCE BY LESSEE OF-SURETY FOR. 

Mesne profits payable under decree-Surety for. 

-Avve>'n,ent of such profit* - Proceeding fa- 

Surety if necewry and proper party to-Assessmentir 
a!i*nce—Binding nature of. on him. S« MESNE PROFITS 
—ASSESSMENT OF—PROCF.EDING FOR—PARTIES T0- 
SURET1ES FOR PROFITS. ETC. 

(1919) 46 I A. 228=42 A. 168(166 

Official-Surety for. 

Discharge of. 

-5* Surety-Discharge of—Official. 

Embezzlement by Official-Suit against 
surety in respect of. 

- Eudm. .«/ rmk:J<m<nt in-lkfositioui(i pad* 

Bengal again?! the appellant, who was a 
Treasurer of the KlnM Collectorate. to 
of money, with interest. The on the^rtof the<> 
ernment was. that between the years 1W 
Treasurer had been a party to the embezzlement or 
sums of money in question. . <fe- 

When the alleged frauds were tn the 
covered, the first thing which was done 
lector went down to examine into the 
mine everybody, including A 

information upon the subject, to End ^ 

the matter really was. and be took their ^ ^ 

died before the trial of the suit, and so could not « 
mined in the -it Bathe had been 
before: first be had been examined by the MW; ^ 
subsequently he had been examined W*»**fc* 
then afterwards he was tned and found guilt). “ . 

quently an action being brought, he was exam 
and then alleged that he was innocent. h «• 

Held the evidence of .9 ought not „ 

tirrfy rejected.—it probably would ' l 

support a care upon an adnusaon made ) “ *** 

the other evidence was not sufident to ancon 
evidence against him: but if there is stremge^*^ 
him. then ptobaby the examination (at anyra ft| 

Einatixs before the Collector) might te rtlurw 



4105 


THE PRIVY COUNCIL DIGEST 


4106 


BTOErMCWt/.) 

Official-Surety MW 

Embezzlement by Official—Suit .against 
SURETY IN RESPECT OY-(CanU.) 
pupae, at least, to see if he could give any sati.f*fo.y 
explanation of the charges which were made against Km 
(91-2). (bird Jmiitt MW*.) Lalla MBEFDHVR 
GOVERNMENT OF BENGAL (1871! 14 M I A. 86- 
16 WB PC. 11-9BLR. 364-' 
2 Sutb 448 = 2 Sar. 689 

-Maintainalility—Estoppel—Auditing by cinder of 

aaoonu rendered by offi-ial for period in qae*t:«- 
Effect. Stt Surety — Discharge ot-Omcni- 
SURE7Y FOR—EM BFZ2 LEM ENT. ETC. 

(1871)14 MIA. 86 ( 89). 

-Prv/ wary in. 

Ibe action was brought on the can of the (Jovcramewt 
of Bengal against the appellant, who wa< a surety fc* a‘ the 
Treatsrcr of the Mirrapore Collectoiate. to recover a 
of money, with inters. The case .«th-- part of the «**• 
tmeent was, that between the years 1843 and IJ4S the 
Treasurer had been a party (« the mbriifcmcnt of the 
t«mt of money in question. 

Mild, that in such a suit the Govrnment had to ouU 
out three things: (I) that theie *a. cnikxdewswt: 

Ihai the sum embedded amounted to the »m claimed; a^ 
0) that J, the Treasurer had a guilt) knowledge'* ar.d 
■*» a party to, those embe/ikmwt' (V2). (L'd JntHt 

HU" A.) ULW BUNSEFUHUR f. GOVERNMENT Of 

BWCAL. (1871114 M I A. 86-16 W BPC 1U 
9 B L B. 364 ’2 Sutb 448-2 Sar 689 

Principal debtor or. 

- Dud bytw ftruni in to fid */ '*»> * ni 

drU-Liability of tuk af t*," e. fiimifal d *.•» 

> the price of goods supplied to G.H.I.. »* 'V* 

futory note, which was endorsed by the tesp***. 
hu Mother. Default having been made in the parent of the 
WUhe due holder thereof commenced an **» *i»‘« 
Wh the brothers on the amount of the note. W hen the 
Wetia was i n a position to enter judgment fof ,he 
**«claimed, the brothers executed a .*eed. evpre-sed to 
“ made between them, as grantors, of the one pa*, and 
’he plaintiff, as grantee, of the other pit. U 
respondent w U tie owner of tk chad* wrheduWto 
r* jltcd; that " the grantors are jointly »«» 

to the grantee in the sum of /5.280 "and «w«d 
Jut In consideration of that sum then owing by the pan 
£\b>lbe pantee "(as they do and each 0 / them drtb 
JfV admit)," the respondent assigned to the pantee the 
chattels by way of mortgage only for the purple 
“ faring it, repayment with interest in the manner 
J2" provided, and tbr grantors jointly and *«:aiiy 
ft** 1 * intir alia for repayment on or before a spec. 

w We In manner provided hy the deed. , . 

the position of the respond*"' under the 
J^ meitioned deed was that of a principal debtor an. 
W th« of a surety only for his brrtkr. 

Sf'* the liabilities of the mgj *‘ 
£?"*« not by the deed being assr«d for the first 
SJ ***■ It mems dear that thePabilty *Me ' ** 
BtS"* *** fth was treated as the ^nlent of the 
«the j*t of the grantors which would hare been 

L» 


SURETY—(C.w/d) 

Principal debtor or -(Cntd.) 
ccwtitutel by the mete formaEty of entering judgment 
against them in the pending action. In other words, their 
former oMgaticr.. in rt>p«t ol the note weie treated as 
having ripened into a yaint and -evera! debt of agieed 
amount immediately txigiUe. If that debt was not at Mice 
101* enforced, then, in reject of it. new rogations had 
to he entered into and security for its repayment provided. 
All of wliiih was the psrpo* of the dfed. (Lard B/anti- 
bnrgk) Dorothy Valentine Burnard t. W illiam 
DWCLASl.VSN.AR. (1929) 30 L. w. 456» 

1201. C. 58 * A. I B 1929 P C. 273 - 59 M. L. J. 89. 
Receiver-Surety for. 

-Di-charge of. Bit RECEIVER- SURETY FOR. 

Security deposited by principal debtor with 
creditor subsequent to contract of suretyship. 

- Rt(kl I, Kmit rf—Cmditien af-ExUntaf. 

ft drew bills in favour of fi on F & Co. wbo accepted the 
•an*. TW Ult being indorsed by A were discounted 
by the Pori of Bengal, and thr value wav paid to F & Co. 
The tilt wire icmwnl from time 10 time. A» the time 
ibe bdh wetr originally drawn, the Bank did not hold any 
ycciity fi.« V & Co., and. ibcrcf.we- the engagement 
eted by R to pay the arwont of the Bills, if the accep¬ 
tor. iW not. was wkRy unconnected with any question of 
•ecurity. At a pnicl. however. h*g MilNqwnt to the 
draw in* ibe £r-t KIN tk Bank did take Certain seCurit.c 
from FA Co. 

Qmtu h.« far R obtained a right to the securities 
Mboeqcenily «q.irtd by the Bank tecurilie* neither given 
nor agieed to be givrn tin a long lime after the 6i't LIH 
hrcame dx-^nd wMher he could acquire «uch secuntw* 
without payvwgtk dele WH 
11,/J that, miming th-t R acquired a tight to the 
Imvcfit «4 the security, k could in any view only take a 
right to the l«r*St of the security subject to the power 
«kkh tk cicttoM By the term, of the purity wa. entitled 
to t«.ci*< («) (Dr. Lmkinrt**) RANK OF BENGAL 
^vDAKI^NMimR. (1842)311.1^19- 

SURETY BOND 

—Su C P c. or m. 0.41. Kr. 5 A 6 and SURETY 

—laiNU BY. 

SURVEY. 

_ C.rrtftniti tf-Rinnmfiiin-Eud.nliary taint «f 

—Mat* frtfartd at Snntf—PrtutmftiM aff/naHt aha 

%»mi **"}* made in India for revenue purple* 
, Iff 4fculdocwiwert.rrrpaie<l by u-npetmt per^nv.and 
mi ,l xth nullwity and "eke to P"'-** "**?*f. ** ’° 

, r |..ili*r and vaJwaUe cvidenceof tk Vate of things at 
lh , , ime they are made. They ate n<4 con.lu.ivr, and may 
be kmn to k wreeg. but in tk alnence of evidence to the 
tkt may k pcocwtly jodinally wceiwd men- 
1 , rt is correct w hen made (53). (M hndlty.) MAHA- 
Im JagainndkaNath Kov Iuiiadoor r. Sfcre- 
* ’ • OF STvTE FOR INIMA is COUNCIL 
lSi>' S0 L A 44 - 30C. 291 (30D-7C. W. N.19S- 
1902; w la 6 Bom L B 1* 8 8ar. 412. 

__‘Mahal*ar regNter ma.!- in pursuance of and in 

,<• e.lan'e wilh-Value of. Sti I.VIDENCF. -MAHAI WAR 

SS5LSW. (1880)SSutl .809(8.1). 

RnRVEYAWABD „ , 

3 __ Ctrralmai of— Rr/nmftitn — Sitting endt cf 

fir- Onni en 

a sail was not oolj for tie recovery of certain 
lands', but as 1 ntceurj step towards that object, to set 
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SURVEY AWARD-ICY ntJ) 
aside certain awards pa-ed l.y the onker* employed to coo- 
duct the Revenue survey in the District in quests*, and to 
obtain a rectification of tfce boundary line as defined Uy 
them, held that, even though the ^rt was brought within 
the period in which the law allcsml swh awards to be 
contested in a regular suit, the plaintiff in such a ca*e had 
to overcome the strong presumption which tfce deci-ioo of 
such a question a* that by competent <,rtkei* after full lo.al 
inquiry, nude with the aid of scientific survey of the local 
ity. was calculated to raise against him. (Sirjamtt II'. Co/- 
tilt.) Rajah Leelanund Singh Rajah Mohfn- 
DRANARAIN. (1869) 13 M. I A 57 (5960)- 

13 W. R 7-2Sutb 286-= 2 Sar 482. 

- Tillt — P/ltaiitn—Endtatijry ivlat at to. 

These survey awards are founded on evidence of the 
actual possession. They are nor. if questioned in time, 
conclusive on the question nf title (61). (Sir Jama II'. C/I • 
r ilt.) Rajah Lef.unund Singh p. Rajah Mohfn- 
DRANARAIN. (1869) 13 M I. A 57-13 W R 7-* 
2 Sutb 286 ~ 2 Sar 482 

SURVEY MAP 


•Stt alto Thakrust Map. 

-Corrtttuttt of- Praam ft-on — Eiidiatury taint. 


Stt SURVEV—CORRFCTNESS OF. 

(1902) 301. A. 44 (53)- 30 C. 291 (301.) 

-Their lordships have always given peat weight to 

the accuracy of the survey map*. They are not conclusive, 
but in the absence of eviilence to the contrary they will he 
presumed to be accurate (307). (Lord Pnntdin) SECRE¬ 
TARY ok State for Indi \Maharajvh of Tippeka. 

(1916)431. A. 303 - 44 c. 328 ( 3401) 

20 M L.T.549 -11917) M W N 25* 
18 Bom L R 1027- 14 A L J-1205- 
21C. W. N. 291*5 L W. 570 - 25 C L. J. 425* 

381. C. 379. 

-Permanent Settlement of 1703- land whether or 

not included in—Evidence-Survey Maps suIxquent-Vake 

of. Stt Bengal acts-alluvion and Dii.uvun act 
of 1847-Pf.rmanfnt Settlement of 1793. 

(1902)301. A 44(52)-30C 291 (300). 

- StUtmtnt in, rtftrr/d to in C/mmi<Mowr'. rtfort— 

AdmiuUHity in r.id/ntt ef—Mif not pr/dnttd—Commit- 
tiontPt r/fort not djtcttd to—C.mmitu/ntr n.i txamimd. 

In this case the report of the Commissioner, who was 
appointed in the suit to make a kxal investigation, con¬ 
tainer! the following passage: “There is no clear and 
positive evidence before me to show that the rim site at 
the time of (be revenue survey was previously the site of 
those three village*. But the fact that the *ite belonged to 
pargana I. is amply proved by the statement contained in 
the revenue survey map of R." This map did not form 
part of the record, and it was. therefore, impossible to say 
with certainty that the statement referred to in the 
Commissioner’s repoit was of such a kind as to be receiv¬ 
able in the suit under S. 36 of the Evidence Act. Neverthe- 
less, as no objections had been taken to the report and as 
the Commissioner had not been examined or era** examined 
their Lordships thought that they ought to treat k as admis¬ 
sible evidence. ( lord PktUimort) NaRESH NaRAY.AN 

Roy p. Secretary of State for India.. 

(1923) 501 A. 121 (131-2)=50 C 446 (457-8) = 
A. I.R. 1923 P. C. 1 =(1923) M. W. N 511 = 
32 M. L. T. 162 = 28 C. W. N. 453 = 771C. 1048 = 

45 M. L. J. 444. 

- Stt ALLUVION AND DlLUVION-DlLUVlATED 

Lands. (1899) 27 L A. 44 = 27 C.336. 
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SURVEY OFFICERS. - 

-Report? of—Possession—Evidentiary value as to 1 

Sit ALLUVION AND DlLUVION-ALLUVlAL LAND- 
POSSESSION of—Suit for-Onus on Plaintiff- 
Dispossession-Suit Based on. (1872) 19 W. R. 114 . 

SURVEY PROCEEDINGS 

Omission to intervene early in. 

- Praam fti,m epinit pot union from- 

When thesutvey of the suit lands firsttook place, the 
appellant raised no claim to them. In the final proceeding, 
two years aftei the commencement of the dispute between 
tfce respoodewt and a third party, the appellant did inter¬ 
vene as third party, and made an ineffectual claim. But 
kb ornivjon to tome forward before that time affords a 
strong presumption that he wa*. at the commencement of 
tbe surrey, out of the pow>$ion of these lands, if he had 
ever been in it (61). (Sir Jama IP. Celiilt.) RAJAH 
LEELANUND SlNCH r. RAJAH MOHENDRANARAIN. 

(1869) 13 M. I. A. 57 = 13 W. R. 7=2 Bath. 286- 

2 8m. 482 

Possession-Decision as to. 

-Valueof-S.it/oi possession by unsuccessful party 

-Onus of poof in. Stt THAKBUST PROCEEDING— 
POSSESSION. (1869) 12 M. I. A 292(340). 

Thakbust map in. 

- Entry m-Elidtatiary taint of-Entry modi on 

ex parte Uatimwt of tat party tnl immrdiattly min- 
ditltd Py tht ctk/r. 

In a suit by the plaintiffs to recover possession of plots 
of jungle land* on the ground that they appertained to 
, their Zemin da ry, the main defence was based on the allega¬ 
tion that the land* in dispute formed part of the defendant's 
taluk, and not of the plaintiffs' remindary. 

Reiving *olely upon a declaration entered in the mdea to 
the tkakPatt map. the Sub-Judge gave a decree to the pon¬ 
tiff*. He was of opinion that the said declaration » 
oftcial act to which no exception had been taken cn behalf 
of the defendant, and might therefore be presumed to h*« 
Uen correctly made. Tbe High Court, on tbe other baab 
considered that the entry in the statement attached to t* 
tk>k‘»tt map was made tx prtt. and without any inquiry. 
They accordingly held that the plaintiffs had failed lo 
charge rt* onus that lay on them and reversed the decree « 

/A// Uwifas the entry on which the decree of the Sub 
Judge rested was nude on an rxpartt statement aw 
plaintiffs' agent which was immediately contradicts <« 
behalf of the defendant, the decision of the High Court 
correct. (Mr. Amur AH.) MAHARAJAH JaGADINDRA 

Nath Roy Bahadur v. Hemanta Kumarii debl 
(1911) 111. C. 542= 16 C. W N. 887W 
(1911) 2 M. W.N. 101 = 10 M.L.T.W 
I 13 Bom L R 806 = 14 C. L. J. 319=8 A. L-J- 1110, 

- Tkak Hatra in-Wket ort-Entryin Tkak kW 

—Exidtntiary mint af. . ., .l. 

In 1840 the regular survey of tbe dLs.rkt in 
mauta b situated was taken in hand. As is well«« - 
these surreys are preceded by a preliminary ■£**“*[5: 
by an amin. who lays down on a rough mao the o»- J- 
without any guarantee of scientific accuracy. 
register particulars regarding the plots gathered ( ron ' r {7jC 
who collect to watch the proceedings. The mapused#’ 
thakbust map. and the register the thak khasra. The 
measurements axe afterwards tested by expert 
The •‘khasra". as its name implies, b a rough rtgOt°* 
statements entered in it hare by themselves no eyifl 
rahe (Mr. Amur Alt) JaGDEO NARAlN SlNCH 
DF.0 SINGH. (1922)49 L A.899(406-U 
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BUBVBY PROCEEDINGS—(CV*//.) 

Thakbus*. map in—(Cowtf.) 

2P. 38(46)*32 M. L. T. 1 *(1923) M W.N. 361 
27C. W. N. 926 - 36 C. L. J. 499=3 Pat. L T. 605 
71L C. 984 = A. I.B 

Ttak khasia In. 

--What are—Evidentiary value 


SYLHET REGULATION (III OF 1891H^.) 

f«w wer sixty years, plaintiff had acquired a title 
1 ag/utst thr Government. 

1 The t-Jiqs in vhich tk lands in Suit were said to have 
. 1922P C.272- 1iftl»W »**. oo douU. settled at the Decennial 
45 M. L J. 460 ' Mthment. and that settfcaent was in due course made 
| peuunenl. There was ev idence to shew that, in assessing 
1 the taluq*. jbum as*et* were taken into account. There 
«4. S/t SURVEY were, is the original official papers, circumstances favour- 
PROCEEDINGS—THAKBUST map IN-Th vK HH vS*.\ in. ablr inw nn« and rinum-tances favouraUc to the other. 

(1922) 491 A. 399 (406 7)- 2 P. 38 (46).. but no confident concfa*i«v could be drawn from those 
Molikimdari rigklt—Entry j. EM.ntiary papers etthet raw way or the other. The Thai lust maps 


rf Mir*—Entry mt WWstjwaBy ioconclu‘ire. As regirrb po*se*ston and enjoy- 
nxut of the laid, iu quWion on the part of the plaintiff 
and th&< who prpedfd him. the ev idence shewed that from 
1 a> early a* 1*37 the appelant’, predecessor* in title received 
kaWiyat* fro* pet'ons carrying on jhum cultivation on the 
bods in qoMk*; that in 1842 and 1843 those predecessors 
in title wwedcd in defeating an attempt to end* rights 
over ttae lands on the part of the perms interested in an 
adpwning own; and that on several occasions in subse> 
qi.n: year, the ippHhut’s predecessors successfully resisted 
kuo -svh.«the part of revenue officers of Government to 
-ettlc portion* of those hill brvds as ilam lands open foe 
rtttkmetvt. 

n.U that, though the plaintiff had failed to establish a 
1 till; by adverse potion for (O years, the evidence of 
torsion and enjoyment adduced by him was important is 
Stf HINDU Uw- £*,1 ^ t! ,^. ir<d th.at Regulation III oflWldidnot 
ar I to tbe rase. (Sir Arthur Wthtn.) M A HOW ED ALI 
HUDVt KHAN * SECRETARY OE STATI FOR INDIA 

in council• (iM8)361. A.ijj.jecji- 

4M LT 234-8C L.J.4S6"12 0. W.N.1096« 

10 Bon. L B 1101 rll. C. 182- 
P.L R . 1908 P 110* 18 M. L. J. 649. 

-•monofu. «s the revenue cer.veu oy _ U.dt-AtfJiMty U-Ouu, tm Gw 

,,c *the tenants or occupier of the land over and above w , 

•hatw,-------me- <frrj **^ Connmm c^l to apply to lands which had urn 


tclu of, as against frontier 
bought hosnt to proprietor. 

HtU that an entry in the thak kha*ra to the ctfcvt that 
within the mouea in question there were certain perms who 
held malilunadari rights could not be treated a* evickncc r.f 
such claims against the proprietor of the nma in the 
absence of proof that he knowingly acquiesced in the a**« • 
lion made before the Amin on the strength .4 which the 
airy was made. (Mr. j«r AH.) JaGDEO NaRvis 
Singh v. Baldeo Singh. (1922)49 1 A 399(407)- 
a p. 38 (46-7)=32 M. L. T. 1'' 1923) M W N. 361 - 
270. W.N.926-36C L J 499-3Pit L T €05 
71 1.0.984 = AIR 1922 PC. 272 
45 M L J. 460 

BURVEY AND SETTLEMENT REGISTER 

" Title—Evidentiary value as lo. 

Riijcious Endowment—Temple—Prdmiti 
OR PRIVATE OF DH.ARVIAKARTA. 

(1922) 49 LA. 237 (246 7) * 46 M 566 (576) 

8WAMIBH00AM. 

—-—Mtaning of. 

Swamihhogam is ihe revenue derived by the land bed 


or. 


•hat was necessary to pay the tax to Government 
S*l*un.) SUBRAHMANVA CHITIIAR : SUIRAHWtV 
7A MUDALIAR. (1929)561 A 218-52 M 519- 
33C.W.N.734-31 Bon L B $30 - 30 LW 30 
1161 C. 601-(1929) M W.N 661- 
A. I.R. 1029 P C 166 - 57 M L J-1 

bwaziland. 


_ . , ""TD in title, the offksr* of Government 

argument that the Crown had no power, over Swan wj* ,***s»rol. among the asset. 

those which it had unde, the cm**. a*« " "T r _ ... lhflr wncn frem 


rnm't ir.trtip, fru\n «ir—C'nv.*tit* 


1894 


d.»leedh bren l«*f •»* »wme«i of the appejant s pre- 
* o-a in »i«»e Assam Regdatroo III of iNl which would 
Lave the effect of concealing p.oprksary rights and giving 
c -ps-atioi in n* hange. Mi that the onus was on the 
fiovJ. 0 B.ent to *he« that the facts of the case -ere such as 
to bine it within the operation of tbe Regulation-* other 
word*, that the case was one in which, at the permanent 
making settlement of certain taluqs with the 


of there taluqs tbe income derived by their owners from 
v _ (-Iiiratiw. carried on beyond the limits of the settled 
t M (Sir Arthur MAHOMED AU HaIDAR 

KH IN r. SlCTlTARV OF STATE VOR INDIA IN Cot N- 
C! (1908) 351. A 195 (203 4). 36C1(178 = 

I v I T 234 - 8C.L J.436 = 12C.W N.1096 » 
,0 BOD LB 1101-1IC. 182 P LB. 1008p. flO- 


*®>ept tho«e which tt had under 
S rt 'ch it acquire*! by the onque*: of the Sunih 
2J C * 8 public is unsustainable. The limitation in the 
2 ,tn,i <* of 1894 on interference with the right* ami b« 

^cuHomsof the natives cannot legally interfere with a 
r^oent «ercise of the sovereign power* of the Crown. 

JJovriidate subsequent Orders in Council. (I ‘uttmt 
Wont.) SOBHUZA II w. MILLER. 

(1926) A. I B. 1926 P. C. 131 ’135 61 = 

30C W.N 961-99LC 265 

^BT BB0ULATI0N (ID OF 1891). 
tt*"** of—Evident txrlmding. 
of ^ ? nci * ol powers vested in him by Reg-b.Kev I I 

p,,, ' '** CbW Commissioner of Assam ndiffed that tbe anu ««• devote them<el»«s to rel-gious 

•tmld be put into force among «,««->£ Lamd of „ if , w the «..ds" rent-free " be 

.^ttS lr ? ,wNchadmi,,rtlr< “'^ ihB T^ ‘ I? Se words “or at a fixed rent", this statement may 
SfiLt wd for a deda.at.oo that the curate de*cri,-.oo of the origin of the 

* ,he Commissioner (fid not aff£ ^ •„ (0PlliB e no definition of the character* 

PaulilTi n fbt and possession of the Lnds in soil. Tl-e gran. t -- (/mJ n^tmuter. 

Wll ivriv^ f.. .. w— I /*\list 



18 M. L J. 649. 

TALABIBRAHMOTTAB GRANT. 

vTda'^Brahmottar pant i*defined in Nihon's Glossary 
J-• Land granted rent-free to Brahmins for therr support 
and thl , of thrir dewendant*. a* a reward for their sanctity 


Prayed for on two gnxmds-f 1) that the Usd* in x jj" A r . VOTI PkaSHaD SlNGH DFX). 

*2 pan and pared of the plaintiff’s permanently J A 16-44 C- 565 (590)=6 L. W. 2- 

g*«* teu, and not lands in which the pUint.ff and h.» U L B 416=210- W. N. 377- 

had merely jhum rights; (2) that, b, adverse I 


of the tenure. 


(Lord Butkuutitr, L C.) SASHI 
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TALABIBRAHMOTTAR GRANT -(M.) 

21M. L.T. 303 = 15 A. L.J.209- 
(1917)M.W.N.226= 25C.LJ 265' 

1 Pat. L. W. 361 - 401. C. 139 - 32 M L J 215. 
TANJORE. 

-District of-F.labhcgam. Acridigam. and Samw’a- 

jam or Pasankarie village-* in—Di'.iwtion. See MADRAS 
Land Tfntres-Tanjorf. District. 

(1923) 511. A. 83 (93)=47 M 337. 

- Raja of—Statist cf. 

Sivaji. Ike Raja of Tanjore, was an independent $©*t- 
reign of territories undoubtedly 'mall. awl bound by Trea 
ties to a powerful neighbour, which left him. practically | 
little powtr of free action; hut he did nc< hold hi> tenitoiy 
such as it was a fief of the Hull'll Cr-iwn. or of the Fa*r 
India Comply (532). (Lord KmpJou'U.) Sfcrftary Of 
State in Coincn India r. Kauachfe mvi 
Sahara. 0859) 7 M I A 476-l3Mco P C 52 
7 W R (Eng 3722-4 W.R 42'lSntb 373- 

1 Sir 684. 

TANK. 

Village tank-Repair of. 

- F.xclnure rifhttf tmt tf :illa*eri—Rifkt It ex- 

dui( ether fi/ht/rn from e t ntnhuu< iMidt «.rf f re- 
fair—Proof cf-Quantum. 

The plaintiffs and defendants were all inhaUtants of a 
village, aivd the subject of dispute was a tank belonging to 
that village. The plaintiffs claimed in their plaint to I* 
hereditary hukdarv that is. rightful owners, of the lank, and 
they prayed for a declaration that they had 'be sole right to 
repair it at their own exclusive co*i. and for other relief 
flowing from that right and from the defendant** interfer¬ 
ence with it. 

The plaintiffs did not assert that they wen- owner* of th* 
tank in any full nr proper sen«e of the word ; they admitted 
that the villagers at large had full right to the enj .jment cf 
it; but they contended that the function of cleaning, upuir 
ing. and generally nunaeirg and perfecting the tank was an 
hereditary posses-ion of their family, which they had > 
right to retain so lone as thev hore the m*f of it. 

Held. on the evidence, affirming the High Court, that the 
tank w.i* the common property of the village, and that no 
cla'S of the villager* had any right to exclude the reM from 
contriliuting to the repairs. ( Lord l/Mtute.) Slv»R*UAN 
CHEHI o. MUTHIA CHETII. '1888) 16 I. A. 48 - 

12 M 241-5Sar 331 

-Right of some of villagers to effect, at their sole com, 

to exclusion of other villager*—Cliim to—Maintainability. 
Stt RlC.HT-ORUGATW Corresponding. 

(1888) 16 I. A. 48 (52)= 12 M. 241. 

TARAF. 

— ‘—Meanin; of. 

The word " taraf ” appears to nv*a« a suH<Iiri*iMi ©f a 
Pergunnah including several villages (5*2). (Lord flrer.'' 
Rani Hemanta Kcamri dfrip. Sfcrftarv of St»tf 
FOR India. (1906) 3C. L J. 560-1 M. L T. 175. 
TARAM FAISAL. 

- Meaning of. 

"Taram faisal” means classification settlement. (Sir 
Andrew Seoift.) Sf.fya Pen a Rffna SEENA M.AYANDI 
Chettiar r. Chock 4unc.au Filial 

(1904) 311. A. 83=27 M 291 (297)= 

8 C. W. N. 545 = 8 Sar. 587 = 14 M. L. J 200. 
TARIFF ACT (VHI OF 1894. AS AMENDED BY 
ACT IV OF 1916). 

-S. 10 -Detreaie in " July tf customs " vithn 

meaning cf—Deereare in " tariff taint * tf article if a. 


TARIFF ACT(VIH OF 1894. AS AMENDED BY 

ACT IV OF 1916HO'<0 

A decrease in the “ tariff value " of an article is not a 
'eoease in the ** doty of customs • within the meaning of 
S. 10 so as to entitle the buyer under that section to a re¬ 
dact ic® of an equivalrrt apart from the price which he has 
^traded to pay. (Vise cunt Dunedin.) HaJEF SHAKOOR 
Gam ?. SABtPATH! Firm. (1926) 49 M. 346= 
961 C. 275= A. I.B. 1926 P. C. 84. 

-S. Vh—lmfcrted ntftr—Centred ftr tale cf— 

Tariff ra/natim of met supr—Rednetien cf, after dote of 
r. ntraet—Rights cf farties en. 

The tariff valces and their taxation are totally different 
' ■*r the dotie* and their levying. The former is matter of 
—rlhgent antiriwion. la-ed upon such knowledge of price 
orirtkms as is available. When the tariff value i* Ihos 
ar.’i- tpated. and contra'*' are made. then, when the duty is 
not changed, these connacis take st<xk of the position with 
««mp!ete accuracy and there is no occasion in reason for 
?nv suhseqwent re adjustment as between buyer and ‘eftr. 
Bat “ duties" are in a different position. Their rale re¬ 
main* the subject of Government and administrative action. 
The parties who make forward contracts are not appraised 
of such charge*, but have to wait for Budget announce¬ 
ments. It it in thi* lifer case that the Indian Tariff Act 
come' in to declare that a change in the doty hy decrease. 

the doty having he*n impo-ed between the making of the 
'.•tract xrd the delivery of the goods, may lie the ground 
of a claim by the Uyer. 

A .large of dutv means a change in the rate of duty. 
Where there has l*en no change whatsoe'er i" tke rate of 
duty, the attention that a change of tariff values of sugar 
i> Cmstriictivrlv achange in the sugar duty is without justifi 
otirwi. (ImJ Slnr.) PkOBHff ASr. GANIP'DA. 

(1925)521 A 196 52 C. 644-27 Bom L B «5- 
41 C. L J 618-(1925)M. W. N. 477 - 22 L. W.2f0" 
30C.W. N- 73= 881.0 337 - 
A. I B 1925 P. C. 167“49 M. L. J- 43 

TAX 

- See else Bomb ay ACT?—DISTRICT POLICE ACT 

IV OF 1890. SS. 25 k 25 A. 

- At ten ft tc irnpie indirectly tax vhith eanmi K 

imf ned iireetlx—l/phty cf. . 

Their Lordships agree in the proposition that 
nitre tires to attempt to impo*e indirectly taxation »«n 
cannot l* impose! directly (2591. (lord ?«**•) C|TY 
OF MONTREAL: ATTORNFV GENFRAI. OF CaN‘D** 

(1922) 33M.LT.257(P-CT 

-Col lection of—Mon.cipalitv—Collertio*. l^roojto. 

when there is ©ne-Statutorv provision as to- hoo compu 
wee with—Irregularity or illeg'lity. Set ' ^J‘ V , ,.v 
-DISTRICT POLICE ACT OF 1890. S<. 25 (4) 

(1927) 541 A. 338 (352)^51 B.W 

-fc.OT fr.'ferty—Tenant! eeenfyinf. 

rfffiell. hut ft, eemmereiol cr hiinen furf-w-W"’ 
It frtcineiel taxelin cf. . i 

I: would not be possible after the decision of their ir 
ships in Smith v. Vermillion /fills Rural Csnned to<^ 
tend that tenants who occupy Crown propertf> 
officiab of the Crown, but for commercial or JVi* 
pose>. are not liable to provincial taxation fo W 
v<-e"ment is Wed on their interest as <XOJ P^!i. o4 ,ry! 
(h-rd Parmoer) ClTY OF MONTREAL t--ACT^'’ * 

Gfneral of Canada. (1922) 33 M. L. T. 257 (P- w 

-Direct tax-income tax if a. See lNr O“J /oifi. 

Direct tax if a. (1928) 111 10-^ 

- Direct end indirect taxes—Distineticn-T/d- 

A direct tax is one which is demanded from the ^ 
son who it is intended or desired should pay it. ^ 
taxes are those which are demanded from one per** 
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TAX— (CmU.) 

expectation and the intention that he shall indemnify him¬ 
self at the expense of another. The practical distinction 
between direct and indirect taxation formulated by John 
Stout Mill is not a legal definition but a fair basis for 
testing the character of the tax in que*li<m. 

S. 10 (2) of the Ontario Succe**ion Italy Act provide* 
" No property in Ontario belonging to any decreed per* 1 r> 

at the time of his death or held in tract for him. 

shill be transferred, paid or given to the perron rotitlri 
thereto until the doty, if any. is paid or •ecianty given 
therefor. Any corporation or person alio*in- *c'h pro- 
perty to be >0 transferred, paid or given oatrary loti- 
subsection shall be liable for such duty. 

AW the Section was a cay? of direct motion and not 
cne of indirect taxation. 

The statute makes no provision for reimUai«e«ei»t of 
the company from any quarter and r*> *u.h provision ran 
be implied. (Wl/rmru/. .) F.RIf. BEACH CO.. LTD. 

». ATTOKNEV GENERAl. OK ONTARIO. 

(1930131 LW 188' 1221 C 309- 
A. I. R 1930 P C. 10. 
——Dir,<t or iadirtd Hi—C*d fr.Jm.it-O** '< 
mtui cf-Tax m. 

The Mine Owners Tax Act. 1923. of the bovine* <i M 
tola, imposed upon mine owners av therein vhfif-ct a per 
wage tax upon the g.o** avenue* <4 their 
The question for decision war whether I to 'a« m I"-'"* 
*u or was not a direct tax. 

The respondent company w»* amine owner •"‘"“'he 
^ffinitiem of that term contained in the A t u» vr**™- 
0*7 refused to pay the Us. 

H'U, affirming the Court below. Hut the U* in 
•as e« a direct tax. 

It is not disputed that, though the lax i*.jW»i« 
""grows revenue." swh ga»< uve»u* '* "» 

S e Of sums received from sale* of v-l. and is Wr* 
lUe from a tax upon every tm W*M «"• 

Ule of coal. The rt,pomlents are produve.. <4 rod-' 
toromodity, the subject flfttMNftU *T 

***1 tendency of a Ux upon the sum* received from Ik 
•* of the commodity which they produce ami m will 
l W deal is that they would seek to recover d » the 
** charged to a purchaser. Under particular orewnHan- 
«* the recovery of the tax may. it is true. )»• «****»'> 
5^ olubl « or practically impovible, but the prfpl J* 
of the ux remain'. \Uri Wtrritft* '• Clift.) ] 

•. Caledoni an Collieries. I.td. 

(1928) 111 I.C. 216 A I R 1928 P.C 282. 

* iaiirnt tax—Tut. 

UUervations on the point made by Lord Hobtow* m 
S™l the judgment of the Board in 

*• Umk, 12 A. C. 575. cited and aAptH 
of Cliffr.) KINC r. CU WJM* 

Cou Jum.lm (iwimicwj 

AIR 1928 P C. 282 

right if-Proiffti* *f WT~ 

, Thou*UlamBlfewl,. at first sight, the ■•«*** 
J“70f Government to bring undec laxawn as large a» 
««»land as possblc. it is equally the inter.** and <.*> 
IPj^ent to protect the rights of W*}' 

U not protected, there can be no *cunt> ■< • 
EJ^yofany country (305). (Dr. t**”*^”* 
Moheshur Singh The Bengal Gov ern- 

(1859)7M ia .283 3 WB45 

1 Both. 326-' 1 Sir 645 

Tjf* ««* cmfOMf-Skaro o(-t*4 
<fc hm tf '*» ” immunitr f'"" M ,uthm 


TAX—<<W) 

When tranter of sharec in a joint *to:k company must 
le efievted hy a change in the tegfcer. the place where the 
ngi-tn 1 * required by law to lie kept determine' the local 
'itwatkui of the share* in rarrle* to decide 3'to liability to 
or immomity frnm local taxation. The Ciucial irquiryis— 
"■hue twll tie *haras be effectively dealt with ’. (/W 
I frrrnJf.) KRIK III >C'H Co.. LTD r. ATTORNEY- 
CEXlRil Of ONTARIO. (19301 31 LW. 188 = 

122IC 309-A 13 19S0P.C. 10. 

The wtoct <4 an oemp-mt con*i*ts in tl« benefit of tie 
arapjriexi to him. during the pond of hi' <««upancy and 
ike* wt «Vpmd m the krpth of hi. tenure (2t« I). (fsrj 
/’J'm.vr.‘ ( l’\ Oj MOMKI \l AlTtiRNKV GENtMl 
“K CANAia (1922) 33 ML T. 257 (P.C) 

TAXATION 

- S. v TW 

TEMPLE 

— (.«v a/t. HINDI’ I tW-KM.IGKH’S ENDOWMENT 
-TLMbtl 

1 ■ ■ FjxU*i of. om firfirtf •S/lnig;*lut rf fitfuly 
if ,aUm/J ly. 

The trectiwi of the temple vmld not 0 1 it*clf add to the 
srfb.gvah<.«flU pfopnl) (3D4X (/*J Slu».) KlD tR 
N'lH . M 11 Hi IIII (1913) 40 0.555- 

(1913'M WN 403 13MLT 434 127PLR 1913- 
17CWN 797 15Bon LR 467 - 77PR 1913” 

18IC.94C 25M.LJ. 176. 

-Kamil) nM-PuUw umple-Hivcion of-kight of 

—l>i.iinctk«. &»• Hindu I.aw-Kelig ots Endow- 

Nil XT—ID I»|CA1K>N Ol PROflRTv TO-l>IVgRS|()N Of. 

(1876) 4 1 A. 52 (68)-2 C. 341 (347) 
—-frtere*t in—f>imt intrie*t in—Meaning of—Per- 
shaving. S.* I’NDKR C.P.t'.OF |9TW S. 02-lNTK- 
RISTIMHI TRUST. <1924)51 1A 282-47M 884 

-MaikK value if ha*. Si* LAND AOOUIMTION 

\rr of 1894. S. 25-M \rkit yai.UK of I.anis- 
TfMflJS. ur. (1893) 201A 80 (87)- 

16 M 369(377). 

TENANCY IN COMMON 

- Si.- joiNi Tenancy. 

TENANTS IN COMMON 

_Sv Joint tcnams-Tenants in common. 

TENDEB. 

- Sit*/* MoricaCe—Mortcac.e i»rm-(i) IMS. 

CH.ll f.l Of (21 Of PER TO PAY & (3) TENDER OF. 

- Cl ail!"* Ktrmfrap»r—U> f,m 

\ aw. lo wh«B a lender b made ac.ompar.ied by a 
^iiicui wlmh i-evenl* it bin- a prrfcct and omiplrte 
render, is und« «« "Uigalk* to aaept it. Such a tender 
con*4 I* regarded x* tl< equivahnt of payment, and fan- 
mi relieve the ptrnm making the tender from hi* liability 
lo pev »l««c*l •?* the amount tendered (ford Btxk 
mi tir ) N VRAIN l»ASr. ABINASH ( HANDER. 

(1922)27C.WJf . 299 - 21 A L J. 201- 
37CLJ 457 LR 3PC. 129-16 L W. 780 = 
31 MLT.217IP.C) A I B. (1922r P C. 347 = 

1 1922) M.W.H. 791 4 U.P.L B. (P C.) Ill - 
691C- 273 44 M L J. 728(731). 

- ViHitt—Tind.f imdir—irhl ami'll at I t» 

Mctc word* in the form of a protest, which may accom¬ 
pany a tender, will not defeat it. where they can reasonably 
be regarded » idle weed* (359). (fjri Kingidirm.) 
ntANWTH kov CHOW DRV r. KOOKf A BfCI'M 

(1859)7 MIA. 323 - 4 W.B. 37=1 Suth. 367= 

1 Bar. 692. 
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TENURE. 

Cantonment tenure- 

commencement of-Date of-Fisdixg as to. 

DURANTE REGNO. 

FORFEITURE OF. 

Ghat wally Tenure. 

Grant of-Lost grant. 

Grassias. 

HEREDITARY TENURE. 

HOLDER of—Rights of-Evidenceof. 

Incident ancient of-Present unun of-In 
OUIRY INTO. 

Isiimrari Tenure created before 179.* and 

GRANTING MOUZAHS TO A PERSON AND HIS PES- 
CENDANIS TO BE HELD ON FIXED AND ABSOLUTE 
JUM MA. 

J All 'AD TENURE. 

Kasbatis. 

Lakh ira) tenure. 

Land tenures. 

Me wash as. 

MOKIIRRL'RI 1STIMRARI TENURE. 

Nature and incidents of- Evidence of. 

Obari tenure. 

Persia nknt and ancient tenure held is se- 

PAR ATE SHARES-ASSESSMENT PAYABLE IN RES- 
Pp ct or some shares-non payment of. by 
r ESPECTIVE SHARERS-SHARE OF SHARER NOT IS 
DEFAULT. 

POnAH-TENURE CREATED BY. 

RESUMPTION OF-PROCEEDING FOR 

Saranjam. 

SERVICE TENURE. 

Cantonment tenure. 

- Sit Cantonment. 

Commencement of-Dat« of-ritdlEg at to. 

-Fid of Uw. Sff C.P.C. OF 1908. S. 100-DOCU- 

mints -Construction of. (1923) 45 M.LJ. 663 


Durante regno 

-Tenure of. Sr/ DELHI. EX-KING OF-MaINTE 

NANCE OF. (1872) Sup. IA. 119(128-9). 

Forfeiture of. 

- DtfJ tUtkorising- Ttrmt of—C.nilrutti:<t f*h'[t 

mtnt of—Profriitf. 

The term* of an instrument alleged to evidence a right 
i o declare a forfeiture of a tenure ought no* to be construe- 
• ively enlarged 01112). {Urd Juiiift Cifjrd.) BRETT 
... El.LAiYA. (1869) 13 MIA. 104 = 

12 W.R P.C. 33-2 Sutb. 254 = 2 Str. 492 

-Government's right of. Stt Tenure-Permanent 

AND ancient tenure. (1869) 13 M I A. 104 (112). 

- Grounds — Fertnut — Non-faymfnt of — Mot a 

ground. 

The non-payment of revenue may arise from causes im¬ 
plying oniy the misfortune of the holder, and in reason and 
justice, in the absence of contract or consent, a forfeiture 
should not be implied from a mere default of that nature 
(111). {Lord JnUitt Gifird.) BRETT V. ELIAIYA. 

(1869) 13 MI-A. 104= 12 W.R P.C. 33= 
2 Sotb. 254 = 2 Sar. 492. 
Ghatwally tenure. 

- Sff Ghatwally tenure. 

Grant of-Lost grant. 

-Presumption of—Applicability — Sanad - Tenure 

alleged to be founded on—Failure to prove sanad—Effect. 

Stf Grant — lost grant — presumption of— 
Tenure, ETC. (1854) 4 MIA. 467 (497). 


TENURE -{Could.) 

Grasslai. 

-Kasabatis—Tenures or. Sff GRASSIAS. 

Hereditary tenure. 

(1915) 42 I A. 229 (248)=39 B. 626 (6601). 
DECENNIAL SETTLEMENT - TENURE HELD AT MO- 
CURRARY JUMA FROM PERIOD ANTERIOR TO. 
DHARMADAYA INAM. 

Evidence of, consisting of treatment for up¬ 
wards of A CENTURY and OF SALES AND PUR¬ 
CHASES OF TENURE. 

IST1 MRARY MOCURRARY TENURE IF NECESSARILY A 
PERPETUAL 

JACIR—HEREDITARY TENURE UNDER. 

I .EASE—H ERF DITARY TENURE UNDER. 

RENT OF-FlXITY OF. 

SUNUD-TENURE HELD UNDER. 

SUNUD NEW ON EACH DESCENT EVEN IN CASE 0E- 
TaKING OF. 

TENANCV AT will or. 

WORDS IMPORTING. 

DECENNIAL SETrtEMENT-TENURE HELD AT 
MOCURRARI JUMA FROM PERIOD ANTERIOR TO. 

-Proof of-Quantum. Stf ZEMINDARl-RlVENUE 

SALE PURCHASER OF-RENT OF SUB-TENURES-EN- 
HANCEMENT OF-SUIT FOR. 

(1865) 10 M I-A- 183 (191). 

DHARMADAYA INAM. 

- Sff 1NAM-DHARMADAYA INAM. 

Evidence of. consisting of treatment for 
UPWARDS OF A CENTURY AND OF SALES AND 
PURCHASES OF TENURE. 

- Imkrilontt — Words of-Muw of ,»« 

d,turn,Mil—pfffl of, . 

Where a plea of a hereditary tenure held aU fixed 
invariable rent was raised, the objection "as raised that tbe 
documents relied on by the tewre-holdm contaioed no 
"words of inheritance"(to use the English phrase). 
expression importing the hereditary character of the alirjM 


tenure. Hfli that the objection could hardly petrillapy* 
the evidence of the tenure holders that for * 1 

century tbe Talooks in question had been treated ss« 
tary. and as such had both descended from httw » **• 
and been the subject of purchase (191). II*' 
Knigkt Brut,.) BABOO GOPAL IALL JWKOOR ». 
TELUCK Chunder Rai. (1865) 

3 W.R. P.C. 1-1 Sutb- 658=2 Sir.w- 

1ST1MRARI MOCURRARI TENURE IF NECESSARILY 
A PFKPCTUAL 

-An istimrari roocurrari tenure is 

perpetual hereditary tenure. {Lord Dry .) MAHARAN 
BENI PERSHAD KOERI r. DUDH NATH ROY. . 

(‘W^LA.WW-nO.W^ 

JAGHIR-HEREDITARY TENURE UNDER- 
- Sff JAGHIR—HEREDITARY TENURE UNDER- 

LEASE-HEREDITARY TENURE UNDER- 

- Fact txtd-Lrosf it—Words importing 

(koratttr of Inturt—Akstnct of-Enjoymnd W" 
inUrrufttd—DfSftnt of Ifvurt from ftiktrtom. 

Where, though a patta was not in the form of a* 
instruments which create an Istimran tenure. ^ 
terms a grant of the lands at a fixed rent, for » 
the scm. Ud. upon the principle hid dow « 

191. that tbe absence of words importing the ^ 
character of the tenure was supplied by evidence 
uninterrupted enjoyment, and of descent 
from father to son, whence that hereditary character 
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TENURE ~(£W/) 

Hereditary tenwMGntf.) 

Lease-Hereditary tenure UNPER-(<Vafc/.) 
be legally presumed (268). (Sir Jam * II'. K mam 

SimOSURRUN GHOSALMGHLSK ChismR Mint«. 
(1868) 12 M I A. 263 ^11 W.R. P.C. 10 
2 B L.R (P.C.) 23*2 Sutb 180 -2 Sir 420. 


' TENURE— 

Hereditary tenure-{CW./.) 

Sunup—Tenure help UNDER-(C.w/rf.) 

ittaiUfr'e, Imt it i> in their Lo nllMft know, 
kvige that More the •wqai'jtion of the Dewanny. before 
tbc British power became the ruling power in India, it 
■a. c«tremit) where a tenure was in fact heredi- 


. , tan. whew it prartkalh pa're.l a* hereditary from father to 
nnnwd up* each descent. Therefore 
rhe'<n;x>e« wnnU of inheritance don not show con- 
chrfreh lh*t the >;nnud was not hneditaiy' (256). (Sir 
Jjmo ll\ f' KootlHI I NaR SIN SlNGH THE 

Government. (1871) 14 M I A 247= 

11 BLR 71 =2Sutb 491=2Sar734. 


- IVtrJl ini fir I >if fir/Jit*if |k»v «/'- '"J I** 

F.»j*jm<*t ItngtmJ HninUrrufuJ—R.^nHiM ji.r.Ji- ■ wn * " ,air nel J 

Urj cnJ tmnftrMt rfirm/. r /.««»,-. 

In a wit brought under Act X of 1*50 foe the tnhaiwr 
meot of the rent of lands within plaintiff'' rernindiiy. the 
totwy of the defendant's occupation of the suit laesh 
‘bowed that at the commencement of the miH the lanl* | 
hid been held as again'! the Zemindar at one unvarying SUNUP NEW ON EACH DESCENT EVEN IN CASE 
t«t since 1792. under a tenure originating in a pottah of Ok-TAKISG of. 

that year, bat treated Jt f*t,< as an hereditary tenure aod. _ fimtitt *• u 

from time to time. dereriM by loth the remimLr an.1 the „ h i# ,^ f ]/a ^ kno . Wge that before the acqoi- 
maatsis a mocurrary tenure; ami. that.a'-xh u had >|lioa|o( before the British power became the 

“W» made the subject of 'ale and tracer to tbrfc»«-j ^ Po>r , io Iwiu w alIfmeJ} . CWimon where a 
Wge and with the assent of the zemindar. nhotoi ore «■ 
cuion bid, through his manager, for a portion of it. 

Htli that evidence of the alrose kind reppM the want 
of the words "from generation to gercrat**i ” in the p*- 
Uh. which was the foundation of that title (4<A) 

The facts afford incontestable peoof that ever since the 
duth of the grantee under the jMtab. the hereditary char¬ 
iot this sub tenure has been recognsred ly tbe »•««*■ 

'i»e Bmindars. There is aho evidence, whkh i'M«<* 
fradicted, that some of them have nouni-ed ««• trar'frea 
*M«ure. This evidence affords ample go^mL for infer- 
J>g either that the tenure was always intended to U-hrre 
Jl*ry. although not so expressed in the pAUh .« ^ •* 

<be original grant were limited to the life rrf the 

W »«tt«re has by some subsequent grant breomc hereditary 


•a» in fare hereditaiy. when it practically passed as 
hereditary from father to son. to take out a new sunnud 
exb (ieven* (2.Vi). (.Sir JjmaU'.Cihlt.) KOOI.- 
nrrp Narain Singh r. The Govekuf.st. 

(1871) 14 M I A.247-11 B L R 71-2Sutb 491- 

2 Sir. 734. 

Tr.VANCV \T WII4. OK. 


“■J transferable. And, upon the proof here gismof^ng . 
led unioterrump<l ^«v>\nvni artor-miiK'l l.v ti e re -era 


In aH caret in which a tenancy at will it alleged on one 
side and a permanent tenure it alleged on the other, the 
qoe4k« i» whether the true inference from the facts is that 
the tenure K yernunent or precarious. The onus of proof 
i> on the tenant. 

In a wi: fee ejectment of the defendants on the pound 


were tenant' 


at wjll. fi/J that tnc defendants 


I'tj' !i>lml their care rrf permanent tenure by evidence of. 
/•Tcz e/re. variant tian«mi«km' <rf 


"gtw 

mmt. , v , sT£ | /-fee e/re. variant tumriom of a heritable title since 

™ lmposable to suppose that nil If Hj |W 1 and pL.r..ifT' acceptame .4 an unaltered rent not- 

Ort <•„. .. ---Mke .1 .(« tart. <M 

KM'tum.) NlLRATAN MANPAL f. ISMAIL KHAN Ma- 
Home,.. (1904)31 1. A. 149 - 32 C. 61- 

8 C W. N. 896- 

,—Cimi/riufiM rf. 


8 Sir. 696. 


1 wteterrupted enjoyment. accnmp«n^l !•» «h* 
lien Of |U hereditary and trin*feral4e char*ter. 

««Impossible to suppose that 'uit 1^ the a mine 
'•ini Court to disturb the potre-tco of tk rt'P-w*"' 
toald not be successfully resi'te.1 (4 16 6). 

■fcwA/r from the evidence of the subwqwent ac«» *>«! 

01 ,b * «tnindar’s recognising the pantee um!e. the 
W«>b »d his successors as mocurra,ce.br* a nrert or 

hTd^aTwaV'fiseil. ThepUdfl wa* the h-ne of ihe^nhl‘jj' J 

•bat by wbieqgen; contract that whkh bad been wip- nmltawaA of an Imambara. lie sued the^ defendant in 
^•wwequen.contrxt.iitaiwm.n . r ^, mral( >lrziac she Utter was merdy a tenant at 

nil The q^C'iio: wa* whether the defendant was a mere 

unant at wi oe whether bis tenure wa» a permanent te- 

‘ ‘j} A «*«frndrtM founded his title upon a >efio of transac- 
Ikeodeatng U* tenure by .ale ami mortgage w hah 
wmt as far luck a* 1 ^ 26 . each transmi'*ion purporting to be 
U a permanent inheritable right, ami upon the continuous 
pr.Woofhi' prede»e“«' in titkatan unaltered rent. 
The pUinSifl alleged that the transmission' relictl upon by 


p .. triable had been made imariahk (4(A). (•'/ 
u'.!?: 1 *KMmltf.) BabooDhunpitS istinr. 

Singh. (1867) 11 M LA. 433* 9 w B P C 3^ 

2 Sutb. 692 - 2 Sir. 309 

Rent or-Fixrrv or. 

7 Sum urtain-Mnmnr »f-F£«t-V " 
lt ***mtl HnJiii*,. 

Where variableness of the jama (the ameunt payaUe ty 
|f»nt(*)U the normal rondiii.*. the mere turning a 


»rtair in connection with the grant of a devemfcUe |Udtfcndj(I , «« not rtcogniredl* the plaintifl's pre- 
? ,r *does not im Mrt . of itself, fixity «<» *•“« m ** I *>esrerr in title, and were ncx Undmg up««. him. The 


il,-. "r no » import, 01 itself, nxm w --*- - - 

S®" Positive words or of other evidence t“ 'h«* that ^ .« a kabuliyat granlrd to the defendant 

JjJ W M tbe original design, (brd CUmif-rJ.) MAH v MuttawaS in 1830 as Iwing the origin of the defend- 

SHIBESSOUREE DEBIV ?• MOTHOORVVUH ^ fcoMinj. 

Ac H*RJ 0. ‘ ( 1869) j3 MI A 270 (275)« /M lhj , kaWiyat of 1*30 was not tbe creation of a 

13 W.R. P.C-18-2 Sutb. 300 = f[oh botdi Be . but a recognition of an already existing right 
2 8»r. 628 -> 15 B L B 176 Note» om wfckh ,|* 

Sunud—Tenure help under 

*«•! 


^ips consider it to hare l«n P^Hl ,a0 * 

1 StS? ^ lhal «w» i«« * * 

" tr ° 4 that the sonnad which is produced contains no 


..MuitawaUi had no control, and that the 

defendant had made «wt his care by proof of an uninterrupt¬ 
ed payment of an unchanged rent. (L>rd ROrrlM.) 

UenrmtA Krishna Mandal r. Ismail Khan Maho 
urn (1904)311. A. 144 = 320. 41- 

8C. W. N. 889 - =8 Sir. 632. 


THE PRIVY COUNCIL DIGEST 


TENURE-^.'//.) TbHUKt 

Hereditary tenuie-(f.W) 

WORDS IM1DKT1NC. ■ ■ Si* 

-/Af.vim in P.llok. 

whether (he a* oi the word “Uimaw .a a 
pottah necessarily i^po.ts a petpectual he*utixy mtxts or --—Ora 

Stater, rolvrilh'UftliBj the«.! », G8A!aA '- 

may be held that up* (he consiIeiaim> of tk ob*ct and 
pr»vbion> of the pAtah a» well a> the >«ro«ndtt 6 tiro«- —0" 
'taivco (he intention to pant a peiprtual kx* **[**» The ha- 

.ulthicnily appear. (/W M'HAKANl BEM PER- pou. and - 
SHAD KOLRI r. 1 ) 11 »H NATH Km. **•** 

< 1899j 26 I. A 216(221 6)-27C 156(165-6)- war. being 


TENURE-;^.) 

Jaidad tenure. 

- s** Jaidad tenure. 

Kasbatls. 

-Gras-das— Mewassias—Tenues of—Distinction. Stt 

GraSSIa*. (1915) 421. A. 229 (248)- 

39 B. 625 (6601). 

■ - On [in. M* anJ rifk/s ef. 

The K* bit's (or Casbattes) were Mahomedxns in rdi- 
gion, and were filing in the District of Abmedabad at the 
time of its cession to the British Government by the Gaek. 

i.- j .. i__ i\. n.i.: 


sH'D KOLRI r. m on .'Ain iv«». ..-.; —* ---- 

/ isqq 1 26 I A 216 (221 6) - 27 C 156 (165-6)* war. brine said to have originally come from Delhi under 
' 1C W N. 271-7 Sar. 580 the Great Mogul (2523). The term Kasbatis was used to 

__ UtfuMn hoar*. designate dweflm in towns whose lands were cultivated not 

The word, ‘mafee Mrt tenure" fnm (*u imr' !hjl Erectly by themselves but ty raiyats.to whom they let 
it ban hereditary tenure. Whatever the »»' them, receiving therefor a rent in cash or m kind. They 

luve imported iwiginally a 'maK-Urt tenure" has at any « addhiem, apparently invested with certain powers 
rate, in a meat nomlrr of in-taftre*. I*<** * hnedkary -4 Government over their villages, including the manage- 
k'\lMl M.AHF.SPKA SINGH • JokMA SINGH. writ of village affair* (233). (Lord Altitun.) SECRE- 
1873) 2 Suth. 802 -19 W. R 211. tart of Statx for India p. Bai Rajbai. 

/1&1W\ <4 T A MO - HU COCffUl.Ol" 


• ■ -■.!/. va i/j/f. 

Though the word "Monino" may import perpetuity, 
that is not tk necessary meaning of the wud (W 

H*U that in the »unnu<l U-Iikc tkir lot Jhrp* the wort 
had not that import (Lid JmUtt T **«*.) BIN 
GAL GOVERNMENT l. VWV'B Ja»I»R HOSNUN KH.AN. 

(1854 ) 5 M I. A 467-1 Sar. 172. 

-IlKiugh "Mokunaii” migl-.t import perpetwty. that 

is not the necessary meaning ol the word (3ty (*' 
Kuh\uJ (Vm4.) MUSSUMAT Bll.\M:oNI IMS! ?. KAJAH 
SUM) IT RSHAll SiNCH.f 1882) 9 I A 33 1 Sar. 3»-j 
8 C- 661(67 1 2)*-11C LB. 215 
-■■■ - .U,\un in 1'timr.ni. 

The word* "Mokurtati i-timrori" might mean cither 
permanent during the life ol tk prison to whom tk grant 
was made, or permanent a' regards kreditai) descent (w). 


|OM ur vi Mb rs'is •• 

(1915) 12 I. A. 229 »39 B. 625(641-2)* 
19 C. W.N 1087-18M- L. T. 179 3 
17 Bom L. R. 730- IS A . L. J. 953-2 L. W. 731- 
f 1915' M W N. 563 SO L C. 303 - 29 M. V J- 212- 
Lakbiraj tenure. 

- S« Lakhiraj - Lakhiraj lands-Lakhiraj 

TENURF. 

Land tenures. 

Bengal tenures. 

-Bakasht—Meaning of. St* BENGAL ACTC-TtN- 

ANCV AtT OF IW5-S 120-WORDS-BAKASHT. 

(1926) 531 A. 176(180,185)-6 P.735. 

-Jaith iyot. Set JAITH RYOT. 

(1922) 49 1 A. 399 (404)-2 P. 38(41) 


was made, or petmatwmt as regains he:eunai)c.evem V ^ a*—# ” - - —•' — - 

(i/rAiVWtVrtfJ.) Ml’SsUMAT BlLASMONI IMN ». - )hum cwltivatk.n. S(< JHUM CULTIVATION. 

KAJAH SHIO PERSHAD SINGH. (1882)91- A- 33 - (1908) 351. A. 195 (80S)-36 0. KW 

8 C. 661 (671 2) -11C. L R. 215 4 1 Sar 325 - !<*«- Meaning of. S« JOTE. 

./ n.At.o/ r«idn.en Af ' ° ' . A. 


V v. cw - -f - ---—1AM— .NcnriuiL vr. Wtr 

Holder of— Rights of-Evidence of. _ __ riwht—Kirht lo confer or acquit 

"mL-'w,”- ita^SSSS^-Rictaftr. s<< mwrnw* 

■norknls— Kighis ol—twurnce or — rtomrsrurmj. r« rk; HT —K lGHI TUCONFLR. 

<*>«“* 

Incident ancient of-Present utility of—Inquiry -rottah. Pottah or Patta. 

Into. - Palm han't—Darfalm haurt. 

- AuHHlmtat *I.I*J *f Iiu"i*t">"i h "*i»t h™ A Putni Taluk is a permanent, heritable and transJer* 

m rreHoJ of III frtita! au/tmii-CtmriPi f.wr of- tenure, which the Zemindar may create over the *»' 

Mr „m cessante ratione legi' ces*at ij>a kx-AttfiMly part of his estate, whikt the Putni Talukdar has a anr 

The contention really amounts to a claim that a Chart of rig bt to let the entire property bckl by him m « 

I,aw can inquire into the present utility of an ancient iocid- parcels to Subordinate Tahrkdars called durpotiml^- _ 
ml of tenure and annul it ami its enpyment by the ul.ng this process of sub infcnuatM. may so , «“‘ ne . ^ 
power, whenever in its opinion the incident has med its concerned, be carried down to several lower deg w. ^ 
usefulness. This b a matter of policy. nc< of inteiprrtation of these tenures the Zemindar has 

of a legislative instrument or of application of general Uw. ,be Coflector to pul up the putni taluk to sale 
and b beyond judicial powers. The wiM* ,« and the sale has the effect of €*^*"*£2 
ration* hgii ttsMl i/« Ifx, or any corresponding rule has bwt the subordinate tenure holdeis have the ngbt todep® 
no application lo such a case (II). [Viiim* Smmmr.) in .he Collector’s ccoil the antais of rent, and to 
THAKI K ASHUTOSH DM) GHATWAL BvNSlDAk pension of the defaulting sipenor tenure 

SHROFF. (1928) 551.A. 219 r 7 P. 744 = fxtion of the deposit made by them. Thesarr^gM JjJ 

32 C W.N. 880 *• 18 C L J. 61 - 9 Pat L. T. 519 - ,be Zemindar posese for the realization of 

1091.C. 730 -28 L. W. 798 - A I R. 1928 P.C. 177 = ,be correUtive light on the part of the sohordin^e ^ 

55 M L.J.7. holders of saving the superior tenure from sale, rt P . 

Istlmrari tenure created before 1793 and granting them in secession. The Putni Regulation is a » 
mouzahs to a person and his descendants to be ed Act embodying the rules relative to the nt»» lbe 
held on fixed and absolute jama. dar» and putni Talokdars and the legislature inenaev. 6 ^ 

-Arrears oi lent due by grantee-Sale of tenure for- Bengal Tenancy Act excluded in express terms . 

.. ...... i • -j... . . .... r.. i ivniftni _>k. krt iKa cmv-iit renting ' 0 r* — 


THE PRIVY COUNCIL DIGEST 


TENURE—(CW/) 

Lind Tenares-UW/) 

Bengal Tenures-Vw/) 

180. W. N.747 = 231. C. 632-(1914) M. W.N. 397- 
16M.L.T. 380=12 A.L.J.6S3 1LW 1059 - 

27 M L J- 4. 

-The Burdwan Kaj contain' a large numler of jutn 

(■arts, and subinfeudation b recognized and \>i^) p»w» 
(fleet 10 in that estate. Not only aic patni<lai> entitled l«> 

C at sab-tenures called darpatnb. bit the dji|utnkLr on 
side can grant subordinate tenure* under hirwlf which 
tear the designation of sepatni. (J fr. Amur .Hi.) Sl'R t- 
pati Roy p. Ram Naraaan mukerji. 

(1923)601 A. 165 (159)-50 C. 680 (6815)- 
A.I.R. 1923 P.C 88 -33M.LT. 314- 
18 L. W. 681 = 39 C. L J. 26 28 C W. H 517- 
731. C. 193-45 M. L J 219 

--Saranjami expenses. Set SAR vNJ \M! »\P» 1»I* 

(1922)491 A 399f406)-2 P 38<45 

Bihar. 

-Khudlusht in—Meaning of. .V 

BOMBAY. 

- -Quit end irnnd-r.nl—Sen iJi ttwe -&*»#*• 1 

•t-GKinmtni't n/il of. 

I" Bombay both of these NMW(fH *** . ,t- 

«*"te and Sanad. tenure. eai>«. The land in * * 

S*l Wd under a sanad whkh fMpo* * ^ ,ht 
Cosemment to resume possession foe pMk 
fi'ing 6 months’ notice and providing ccmpnMtMV l-*r 
boiMings and other improvement'. For the purpo***«•>* 
qoftion to be decided their Lordship* a**ume. «« 

P«Mis not conceded, that if the land •«' Wd«*« 
*** (quit and ground rent) tenure it «cu!d be u««rar) 

,be Police of the Government, if no! to Ihr law. «• «'•*' 
*«*ion. and that the land would be in coarse 

jWll as a security (1*7) pin* ***** 

*ANJ| MUINCHERJ! CAMA P. SECRET »R' <» SlAjJ J™ 
to «»A. (1915) 421. A 185 - 39 8 664 ^767 
tor W K 1056-2l W 701- 
0*W)M. W. N. 536« 13 A. L J. 1026 » V C 

29 M W> S” 

“ Kamamhi—Land enteral as-Wbal b- 

mm. (1927 ) 541 A. 380 -388 ) 

MADRAS TENURES- 

- - madras Land tenures. 

Nature and incidents of-Inman CWW 

DECISION ON. 

—Pm, Con mitt inter fertne. witt. 

« MRS to their l/>rchhip*. that they •«« « u * ,n£ 
[g« themselves a very great re'porv-iUl.ty. 

5^of tenure peculiar >o India, upon «h«h «•* 
of Indian Courts is *> valuable. they •«*<<> vt ! nU y„ 
and carefully considered ** 

J? 0{ *>»e High Court. particularly when 
jW»ri to them to be entirely con'i'tent *<< h * . 

p^Ptoofjortce and equity. (*> ) 

*0OLDEF.P NARAIN SlNGH r. THE OOUt-NMlM 
(1871) 14 M. I. A. 247 (258)=llB LB .1 
2 Sutfc 491 *-2 Sar. 734 

ORISSA. 

—Uxl tenures in. S*t ORISSA-UN» 

OUDH. 

-Ud Wua in. SO OUDB-U»l* TUil " ES IS ‘ 

Mewassias 


TENURE-lCW/) 

Moarrary istimrari tenure. 

-IVAtah cicalipg—What amounts to. Set I.laSI— 

MtCVRRARI ISTIMRARI UNIRE 

(1867) 11 MI. A. 433(464 6). 

Nature and incidents of- Evidence of. 

- BodtJ—DtfdrlmrnUl imtmeh,mt of— 

lolm of. 

An in*itnir*vt whkh i' wily a direction from a Govern- 
rr«u Kuatd« edbetr to otho' engaged in rite Revenue 
Ivpjitir.ent UM ctcaic of itxff any new law. or impose 
anynrw oWigatMi «.n tabling tenure' from which they 
■or inkxcdciwly irei; l*t it nuy indicate in many cases 
*btqucnt to it the l« im» of enjastment'. and be proof of 
(•mdiitan of tenure in 'uth va'c*. As lo turns of an ad 
milted pmark*!' tenure it might 'tr\c as notiie of an in- 
le«ti>« to rename them on failure of rhe obligation of the 
Eutadars lo pay their aiual a»**«ment. {Lord /m/ir/ 
CitorJ.) BRITT r. El LAIYA. 

(1869> 13 M I A. 104 (110)= 12 W. R. P.C. 33- 
2 Sutb 254 - 2 Sar. 192. 

Oban tenure. 

-A.C OftARI 1 ENURE- 

Permanent and ancient tenure held In separate 
shaies Assessment payable In respect of some 
shares Non payment of. by respective sharers— 
Share ofshaternot in default. 

-;,«<.«.«/ /ujjV.- ,o i.ifetl of—In/1 (oh ,f. .w 

•r^md./imi **pp*(*1-if unmtrti rigUof 

In tbbeaw llw G«A«imeni <latm' a right lo increase the 
a*><"iiKn! on one who hokl* under an .incknt -nd perma- 
rent tevtcrr \>j rta-ow uf a default arixing from himself 
at any petwm »-4oiP2 hi' share Imt a.i'ing from his CO- 
than i'm respect »f 'haio held l<J "'em 'rparalely. This 
b not a (cmrmei im idn't uf tenure, ami b not involved in 
the right luhoU the whole land* a* hypothecate! for the 
■hek imt. tb-gh shaics are held in nstiall, ami uibjwt 
U, resetal as-Uu t lRs . It. therefore, lie* on the Govtm- 
r ml to prove In what aedborily thb increase in the amount 
„f K« rent has been oad« (III.) (W Jmliu Giford.) 

liafrr * eu-uva Wjau* 

12 W B P- C 33 -• 2 Sutb 254 - 2 Sar. 492. 

_ totamfth* « MdOn* <i. .* tr.*nd of mi not- 

Hmct-C'ttiamttfi ngtl 
Whtie the (Juve»n&*nt ilanmd to i«>unH- or forfeit tin- 
witioa of an «*»»• »d permamm tnunr hdd by «w of 
^snal sharer* in separate *hare* for defauR on the pari ,J 
Ihcoebrr* in the payment of their quota of GomnnKM 
j.^oMiiint, Ud that the powti dain ed by the Govttnnwnl 
l^ofwch an m ep liw a l and awudotP kind.it ought 
lu be ahwnn lu hate a certain and legal origin, and tould 
, the ala**»e of any Statute, <4 Regulation—be p re . 
^nied .4 ^labfrled b) a .ourt upon anyihipg »ho,| of 
Clrar piducc of it* continued (uiu- and pro alence (I ] 2). 
n ,i JmlUt G.ford ) Bkll I r- tLl AIYA. 

1 (1669 U3K. I-A.104 12W.R P.C.33u 

2 Sutb 254 - 2 8ar. 492. 

Pottab-Tecure created by. 

_I’lC'umptRii—■InhttU* 1 *' Words of-AlnOKe of. 

r t iq—ESTATE CONST VUi UNDER-POITAH- 
2L.NWW. (1867) 11M. L A. 433 (463-4). 
Resumption of-Proceedlng for. 

_ fared* of d!Uiim<*l If. 

TVb inoease <f avee^ment war. 1*4jNeftrlv a resumu- 
_ DfocwinrOll-) (Lord /nHit*(riiard.) BRETT P. 
KU.MYA H869; 13 M- L A. 104 -12 W B. P. 0.33- 
^ 2 Both 251 = 2 Bar. 49$. 


THE PRIVY COUNCIL DIGEST 


4123 

TENURE—(C' nid.) 


Saranjau 




Saranjam. 

Service tenure 

Amaram Gram. 

- Sit Amaram Gram. 

HOLDER OF-POSIIION AND RlCHlSOI 
_ .11 \„jt - pjbi-Zemmhn - 

tkwont '»•*>*". “nwadur pjiu'.ind 
"biimtari mukururi" are not sobriety uh« 1 * akay, to 
War a p««i*< meaning or l« .tier invariably to <** - 
which nothingb«w* but •*'» Go»e:nm«n. p«u J« 
an absolute estate in land*. There i> even k,' ground .or 
>0 holding when the dement, under are 

nearly 150 year, old. No atfkriiy i' MkuwH *•« 

Ihu a bolding « «:< ..I to* vtiWing a r -nd 

ii'ivkiing a qua+nulitaiy -civile may no*, k comment wi.h 
the UH- ol the* word*. Whether the *rvice tenure i< ma-le 
a term or not. the holder miekt I* a " « *"* 

holder and hh holding be-perpetual and on rued term, 
i| x . po-ition of the holkr ekpeml* mA uo bi, king stykd 
"laja" .uni "remindari." which art general express of 
coo,ideation, kl upon the conditions upcm which he hold, 

the land (54). (bud Sumner.) NARAVtf SlM» f- 
MR AN IAN ( HAKRAVAkll. (1923)511. A 37« 

3Pat.l83- 28C W N.351-31M L T.27- 

5 Pat. L. T. 171-791. C. 825-A. I R 1921 P. C. 5. 

INSTANCES OF. 

- Set (|) LIIAKEKAN LANDS ; (2) CHOttREDARl 

t HAKIKAN LANDS; (3) DlSHCAT WATAN; (4) DlGWARI 
TENURE; (5) GHATVV ALLY TENURE (6) GRAM SaR \N- 
jam or Mai Saras jam Lands; (7) Kaknam; (?) Mok- 

IIASA; AND (9) SAKANJAM. 

Mii itary Service tenure. 

- Unit htU . n-AlieMlj. 

Where land, in British India are hexl on mrhtaiy ww 
tenure, there i» good reawn for holding that no one of the 
successive tenant, could deal with the land «o a, to deprive 
the next holder of the source from which hr, duties might 
k di,charged. (Sir /#*• Uff) APMYASAlll NAYAEIR 
V. MlDNAPORK ZEMINDARY CO.. LTD. 

(1921) 18 L A. 100 (108)-44 M. 575 (582)- 

(1921) M W. N. 352 = 31 CL J. 6= 
29 M L T. 383-11 L W. 19-26C-W N 106- 
60 I. C. 953 - 20 A. L J 393- 
A.I.R. 1922 P. C. 151-40 M L. J. 537. 

MOKHASA. 

- See MUKHASA. 

Nature and Incidenis oi. 

- I’ermjutnl SiUtemoil—Eifeit tf. 

Neither the origin of a jaghire nor the prtebe time at 
which it was created was known, kl it appeared that as 
far back as 1771. the village, of which it was comjxned 
were hekl by jaghirdars who paid to Goeernment twwthirds 
of the annual value thereof as revenue, and retained the 
other one-third a, remuneration for tk amices under 
which the jaghiie was hekl. Tk villages included in tk 
jaghire were permanently rettled as part of the rtmindarj of 
Pachete, of which the appellant was the remindar. In 
fixing the Government revenue at tk time of the decennial 
settlement, the lands included in the jaghire were asstsed 
at tk two-third, then payable by the jahirdar to Jk 
Government, and tk one-third retained by tk jagiidar in 
lien of services formed no part of the a»ets of the remin¬ 
dary in respect of which the Government revenue was fixed. 

It was contended, on behalf of the appellant, that, as tk 
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TENURE—( Cem'.J.) 

Service tenure—(c'o*r</.) 

Nature and Incidents o i-iCenid.) 
lands were included in hi, permanently settled remindaiy. 
tk retries a, well as the rent belonged to him ; that the 
reivko were private service,. and that he had a right to 
ca«*e tk lands to k sold in execution of his decree. 

HeU. that tk permanent settlement of the land, did not 
alter tk nature of tk jaghire or of the tenure upon which 
tk land, were held, nor could it convert tk sewes which 
were public into private services under the remindar (121). 

Tk Zemindar became entitled only to the rent or 
revenue which wa» previously payable to the Government 
and in respect of which k was assessed, and not to tk 
retvicte in respect of which tk one third of tk rent or 
revenue was allowed to tk tenant as compensatiw for the 
vices. Tbore services continued to k due to the Govern¬ 
ment (121.) (Sir Barm, Peoccek.) KAJAH NlLAIONI 
Singh r. Bakranaih Singh. (1882) 91. A. id* 
9 C 187 (204-6)« 4 Sar. 336. 
Resumption of. 

-Amaram grant-Rewmption of. S<t AMARAM 

Grant. . . 

- Grants fi*er tf-Penm! emthymcut-Tenure 

enaleJ Juli ml f,«m-TenureMder ready and wllin / 


la fir term untie. 

Where a tenure is created as distinct from mere personal 
employment, tk tenure-holder has such an interest in the 
rendering of tk services as entitles him to such benefit of 
tk tenure a, accrues from his readiness and willingness to 
perform his obligation. Tk service b not a mere burden 
cm tk land; it cototitutes a personal right in so far as the 
land held on that condition is concerned, and a personal 
obligation in *> far as concerns tk grantor, which, king 
in tk nature of a public obligation, cannot k waived by 
tk grantor foe his own advantage, nor, being in tk nature 
of a title to tk land,, can k relegated to desuetude lor 
tk mere dbadvantage of tk ghatwal. The troth u 
that, where rights can once be shown to have been e>u- 
Wished and continue to k voted in living perwis, oWr 
k*«xe and desuetude are popular expressions rather tun 
kM legal ground, for refusing a continuing reception® 
the right as originally established. (Lord Sumner.) NAM- 
van Singh r. Nikanjas Chakravarti. 

(1923) 611. A. S7(70)«3PlUM- 

28 C. W. N 351- 34 M. L. T. 27=5 Pat. LT-1J1 
791. C. 825=A. I. R-1921 P'0'8* 

-Zemindar's right of-Circuit Cow* 

merit, in—Evidentiary value of. See CIRCUIT COMM* 

Til. (1905)331-A. 46 = 29 M-62 (67)- 

SHUT SANAD! TENURE. 

- See DESAI- IN.AN VILLAGE OF-SHET SaNADJS 

IN . (1928) 661. A-44 = 63 B-222- 

WATAN. . 

— See WATAN. 

TERRITORY. 

-Cesaoo of. See CESSION OF TERRITORY. 

THAKBUST MAP. 

-What is a. Are SURVEY PROCEEDINGS-THAK- 

BIST MAP 1N-THAK KHASRA IN. 

(1922) 191A. 399 (406-7) 3 2 P. 38 (w 
-Evidentiary value of. See SURVEY PROCEED* 05 

-Thakbust Map in. •— 1 

THAN KHASRA. - 

-What are-Entries in-Evidentiary value of. . . 

Survey Proceedings-Thak Khasra. 
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THAKBUST PROCEEDING. 

■■ ••CtrrtdHUt if—Praumptim—Ormi *//W. 

It lies upon the patty impugning the cmrettne* 0 f the 
thakbost proceedings to show in what pirticiil us. and to 
what extent they are wrong (172). (Sir Jama II'. Ctfn'lt.) I 
Raja Leelanund mngh :. Maharajah Lich- 
UESSUR SINGH. (1880) 10 C. L R. 169 - BTd 382 

- D/a urn in—Efftd of. on furli/t to f'H.tJi"*'— 

Nt lUtfftl, but of high onlkor.ty—Cltm .ffiui t. 
fttUun-nMoinloilutilily—Onut on <1, urn*. 

In regard to proceedings taken before the IhakUH , 
Deputy Collector in reference to depute* between neigh- 
hxiriag landowners as to the boundaries of the »«w/ih' 
belonging to each their Loid'hip* observed 
These proceedings are in truth determination' l>y fw.Kx 
ofciab of the matters in dispute, all the |»itie> intere'ted 
being given the opportunity of making their d iim> rai-in; 
their objections, and producing their evklenre. The! 
parties to them are. no doubt, not e*tupped liy the 
deci»<*s arrived at, as they would be in regular proceed 
i»p in courts of law. bat these determinate' are ob- 
vicusly of high authority, and when acqules.ed in by 
all the parties interested for a length of time, and made 
the bash of important transition*. >h«ld not be 
fatatbed unless upon the clearest proof that they are etro 
***- (Lord aiUmoh.) Maharaja Sukja At HtRjVA 

Bahadur >. Sarat Chandra Roy Chowdiri. 

(1914) 18 O W N. 1281-16 M LT 290-1 L.W 807 

(1914) M. W N. 757 -16 Bom L R. 925* , 
20 C L. J 563 - 251. C 309- 
27 M L j. 365(372 3). 

*- Puumon - DtaiiM 01 to - Vofut of - Sul fo* 

bunion by umutttsi/uf ptrly-Oum of foot/ 

, It» “Bit brought by the appellant to recover «**« 
heegab of land, the question was simply one of boundary 
"*. »hether the prooerty in dispute lay within the boats of 
•he (taindary of the appelUnt. or within tho*e of lh* 
twtifwusremindary of the respondent. TW »e*«d«* 
that the boundaries between the two Rajs had been 
tod and adjudicated I* a decision of the Thaifed: (or 
*»ney) authority, in 1W8; and that under Act No. XIII of 
1W8, the appellant’s suit was barred because Nought more 
*han three jean after the date of that decision. 

HtU that, whatever was the effect of the Tluhk't pio 
J^ing. and whether it were, or were not. an award un der 
B*gilatioo VII of 1382, it could not be treated as being 
^ lhan a material piece of evidence upoei the quest*® d 
***«t«i,aBd that that careful local invnfigatM. <«*** 1 
to the presence of both parties, and imply.rg that tne 
in dispute had always formed part of the respoo 
Ritindary, cast upon the appellant the burthen of 
J^ng by satUfactory counter-evidence at what pricre 
“«■ if ever, the owner of the appellant's rai was in po*** 
j* 0fk(>40). (Sir Joint, IV. C/Mf*.) RAJAM SAHE1 
•^uiad 3ein v, Maharaja Rajender Sing. 

(1869) 12 M. I. A. 292-12 W. B- (?■&) «- 
2 B- L R. (P. 0.) lll-2Suth. 225 = 2 Sir. 430. 

thakmap. 

rrr^nnanent Settlement of 

not—Evidence of-Thak 

te!? : SS, B “ C A L ACTS-ALLUVION and Dlt tc ION 
«TOF 1847—PERMANENT SETTLEMENT OJ 

(1902) 30 I. A. 44 (63)-30 C. 291 (302). 

S^jtoof. Sti ALLUVION AND 
fflPP.IdMM. (1899) 27 LA 44 = 27 C-336. 

‘WATEMBNT8. 

todHtr-AdmuriMUy in -Ltidtnfisr, idmtf. 

',21 001 intended in L R. 491. A. 399 to Uy down 
1 ^tUtemenu could never have any evidently vafee 


THAK STATEMENTS-(tV*tf.) 
sbUless that they were inadmissible in evidence, but only 
that they were of no evidentiary value when, as in that case 
they dealt with .natter altogether outside the scope of the 
survey. (Sir Jok* IVo/lu) KRISHNA PROM A DA DAS! 
?. Dhirendra Nath Ghosh. (1928) 661. A. 74 = 
66 C. 813-33 C. W.N. 289-49 C.L.J.112- 
1131.C.465 = A. IB. 1929 P. C. 60 

THANADARS 

- Who trt. 

The pike of the country wa> maintained by means of 
Tktmoiin. or pike officers, kept by the Zemindars, aisd 
appointrtiand paid by tbon; but. where no other provi¬ 
sion existed lot their nui.sUnince. the eipoise wax in effect 
deprayol by the Government, either by direct allowances 
to dtt Zrastndai. or by deductk* from hi* inmmu. or by 
ev Uhng fro* assosment. or a*scv*ing below their value, 
bad* appropriated to that purpose by the Zemindar (109). 
(Mr. pmkrt.n Ltigk.) K.tJA J.EELANUNU S|NCH 
IUHADOOR r. GOVERNMENT OF BENGAL 

(1855) 6 M. I. A 101-1 Sutb. 248 - 
4 W.R 77(P.C.)-lSar 506. 

- Ste t haeeian Lands—Meaning of-Chow. 

WWB, (1864) 10 M. I. A. 16(401). 

-IXitio and remuneration of. Ste CHOWKFKDARS 

-THANADARS. (1917) 44 I A 117*44 C 841. 

THAKADARI LAND. 

-Thanadari ehaler-n bods-Meaning of-Chaktun 

lands—(bowktdaii Chakcran bnds - Distinction. Set 
(haklran Lands- meaning of — Chowkeedari 
ChaKKRAN usds. (1917) 441. A 117-44 C. 841. 

- Z<MimJ*r—7ko**d*n UuJ, <**tig*eni-/?t[k(t 

,*—S*rf«, tf fond—JCifkl h '“bot lr-Miu.ro/,- 

R,(it t+-K<i*mf<um-KiiH tf. 

No doubt the hoWrn of thana-Jari land Mawl in a certain 
oatigiwus to the Zemindar. If the lands are 
they are to be settled with the remindar, ami it 
nu) be that they may tvew be described as settled with the 
zemindar in a certain 'erne and that there is * sort of 
Mpetioiity in the remiodar which might entitle him to the 
siiiface of the land in case c4 enheat. Wl«tber this would 
rite him a claim to the minerals is a further que-tion. It 
it however, a mistake to say that thanadari lands, though 
made returnable, were mi always resumed (119). (lord 

pkdhm.u.) Secretary of State for India r. Raja 
ivon pkashad Singh Dio Bahadur. 

(1926)631 A 100*53 C 633 * 30 C.W N. 746- 
24 A L J- 761 - A I B 1926 P. 0. 41*94 1 C. 974 

TIMBER 

CaiimM of—Suit for—Nature real of—Detinue 
—Troser—Timber ordmarj article of Commerce-Damage* 
in care of-Mea>«re of. St/ DaMAGES-TIMBEK ORDI- 

N ' KV ' lir (1878)61.A. 130(133 4)*4 C. 116(119 20). 

TIBWA. 

Vuif **/ of. 

Tirw'a b the share of the rents payaUe to Government. 
U Wreww.) SURRAHMAKVA CHEITIARSUBRA 
Iivnva MODAUAR. (1929)661. A. 248^-62 M. 549 - 
33 C. W N 734=31 Bon L R.830 ^30L W.30*- 
1161. C. 601 -(1929) M. W. N 661- 
A I B 1929 P. C. 166 - 57 M L. J. 1. 

TITLE 

(Steo/u POSSESSION.) 

ADMISSION Of. 

ANCIENT Titles supported by authentic re- 
cords—Presumptions to explain records 
AND GIVE THEM VALIDITY. 
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TITLE 

Besamidar - Title of-.\umission by real 
OWNER "K 

i row n—T i n.E against—Evidence ok 

DECLARATION 01. 

Dispi ri. as 10-sun i or Decision ok 
Evidence ok 

Executor-adverse tii le to propeki v hsiosed 
01 BV WILL. 

IMMOVEABLE PkOPFRlV- 

1.\\v ERRONEOUS — TllLE VCOl’IRED UNDEk - 
RESERVATION OK. 

Mui aiion I'koceei»incs—Title—Possession 

OPPONENT-THLEOF-ADMISSION OF. BY PETITION 
FILED IN SUIT. 

PERSON WITH-POSSESSION IN FAVOUR OF. 

PERSON WITHOUT. 

Possession in right oe-evti»fnce. 

POSSESSION M)R LESS 111 \N SmiTORY PERIOD. 
possession long and Undisturbed. 

Possessory Title. 

Poitah not Par i ok. 


i TITLE— (CW-Y.) 

by real Benamidar-Title of— Admission by real owner of. 

-What amounts to. S't BfNAMI-BenaMIDAR- 

Title ok—admission by real owner of. 

(1875) 21A. 154 (159) and (1904) 9 C.W.N. 89. 

Crown-Title against-Evidence of. 

HSIVSED -po*es*wn for less than statutory period if. Sti 

Crown-Title against. 

(1908) 35IA. 195 (205)=36 C. 1 (19-20). 

Declaration of. 

SION • CONFIRMATION OF POSSESSION AND-SUIT FOR. 

PETITION - Kndentt iniufcunl ftr didaretm tf tillc-Dt- 

' uti in <nu tf—Form tf. 

Where, in a soil for decUiaticm of plaintiff’s title to and 
for confirmation of hi* po>se-sioo of the suit property, the 
evidence adduced was not sufficient to enable the Court to 
LRlOD. make an aimuiite declaration of title and the High Court 
dismissed the suit, their Lordships affirmed its decree with 
cu>i>. but with a declaration that the judgment and decree 
in the mR should stand wither prejudice to any question of 


Prior Tl rLE-EXISTENCE oi-PRESUMPTION AS TO. title between the partio in any future suitor proceeding. 


Proof of. (Sir Btrn.i Pcntiik, 

revenue Settlement if b\ iiself constitutes, mohamed Tukhee. 
Suit-Person not I’ariv io-Decuration of 
title of. at instance of person without _ 

TITLE. 


(Sir Bnrn.1 Aw*4.) SHEIK TORAB ALLY l 1 . SHEIK 
MOHAMED TUKHEE. (1872) 19 W.B.1- 

5Sar.711“28utb. 736. 


' vr ' ... ... . On,, «r fhintif in. 

T,TU ’ In a suit for confirmation of possession, in which the 

Amission of. plaintiff adts not merely that he should be retained in 

- ./>*»,,f Ufi <r Mr-*™* I !"«?"• "* 

-'*"'•»* - » 

* An jdmi'Mon «*M Ok.» a p»lk.b. lin oMK 

icf.tnan...I, w «** »< '«■ -tlx M..(™ ')*'p?* 1 —” ‘rgsf.'rilf 

MM M bind him W wk fa a .Mnw „!*<,.,h, j *55* SHEI,;H T °'y« ! WjK 

vwit having Ixfort il .ill the l*l> mating to the win.. MOHAUID TUKXn. SIT 738 

tt*n ■»«/«•.) M*NA BOYER OOTASIM. IUt.Hl **«“■ »• 

(1861)8 M L A. 400(418 9)*2 W R 4- •-Decree for-Appeal against—Right of—Plaintiff U. 

2 M II C. R. 196-1 Sar 797= 1 Sutb 452. p^j^-Decree in favour of-Defcndant without title 

_. , ttruLJ , ' or posse**ion aud mere impertinent intervenor-Right of. 

- Omlmleui «/«»«*-» Wml h/. IQN-PERSON IN POSSESSION. 

Ag.aiui.nus admission of title may he withdrawn unless * ^ECURATIO? ^ .179=38 A. 440. 

there is some obligation raw to withdraw it (178). (tnrd . , n . c . 

UMmtttS Muhammad Imam AU KHVN r\ SaRDaR -Injection and-Swi for-Decree in-Form «- 

HUSAIN KHAN. (1898,25 L A. 161- Plaintiff having trespass. S« 

26 C. 81 (100 1)-2 C. W. N. 737 = 7 8ar.4S2 SPECIFIC RELIEF ACT. S. «-CaseS WBU-TU* 

! piSSEK, (1893) 201.A. 99 

-Opponent's title—Admbfan of. by petition filed in 20 C. 834 (8433). 

Ancient titles supported by authentic records- Title-Suit. (1847) 4 M.LA. 246 (256). 

Presumptions to explain records and give _ SmiI ,* in-Mtdvt* 

tlCB FiMity. I f tl Ur, t» prm kit Mt. 

- Knitm; if—Prtfridj. The suit w-sfor a declaration 

In upholding old titles of which the authentic records are of the suit property, arcI of his right ‘ 

Mill forthcoming, their Lordships are justified in making all' defendant alleged that be was owner JWW 
reasonable |Houmprion> to captain them and give them iber p^c^°« of 

validity. Certainly in making either of these assumptions from a lady. J, who in the jear INx h .^ 
they are not trespassing l*yond the bounds either ot actual 1 owner. The defendant s claim was 
probability or of legal precedent. espectaUy when the alter- of gift caecuted by Sm 18>8. m 

native would be either to disregard eapre* words and to > onder transfers executed by h«^Mra> 1 » ^ 

leave them no force at all. or eUc to assume that what has The plaintiff alleged that the hba under which the 
been treated as a good title for over a century is really an dant claimed was a benani tramadion. 
instance in which an official, unsuspecting and unsuspected. Hdi that in such a suit the pbjnliff cooW «dy 
has outstepped the limits of hb unknown power (56) I by the strength of he own title and couldln «.fa 
(UriSumntr). NaraYaN SlNGH r. M RAM JAN CHAKRA- the failure of the defendant to prtveto ' 0 

VARTI. (1923) 511 A. 37-3 Pat 183- , HMmt.) NlRNAL CHUNDER BONNOJBJ- ^ 

28 C.W.N. 351=34 M. L. T. 27=6 Pat. L.T. 171 = MED SlDDlCK- W.T. «^- 

79 I-C. 825=A.I.B. 1924 P.C.6 26C. 11(18)=7 w 
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TITLB-(CwJ.) 

Dispute u to—Suit for decision of. 

-Possession proceedings ordinary prdu.ic t.«. .w 

Olp.C. of 18V8, s. 145 —Proceedings uxwr— 
Ordinary prelude to. (1867) 12 MJA-1 (22). 

- Quettitn ioktmiJirtJ in oiu <•/. 

When a doubtful title is in dispute tbc q«t>Ui« 
that suggests itself is—when was it asserted ? And lu?it 
been continuously and consistently averted ? (I* 1 ). '/ 'J 
HUierley.L.C.) FORESTER?. SECRETARY ot MAIL 
TOR INDIA. (1S72) Sup. 1 A. 10- 

12B.L.B. 120-18 »V.E 349=3Sar.l- 
1 PB. 1872=2 Suth. 628 
Evidence of. 

-Bengal Regulation XXXVU of l7Vi-Kep»tti* 

n*k pursuant to. Sit BENGAL KlGlLtllONb— 
Revenue Free Lands (Badshahi Grams) Regu¬ 
lation XXXVII OF l7')3-kiGismx .MAM Ft x* 
SUANTTO (1836) 1MIA 19(45 6). 

- CtlInter-AvarJ ,f-l ill.uJen 

tiny ttlue ti to. 

The award of the Collector could not ^uwhwk any ©f 
the questions of title, as distinguished from pov'evim 
(SIS). (Sir V . JOWAU BOKSrt.. 

DHARUM SINGH. (1866) 10 MIA 511 -2 Sar 189 

- Cdlutor’i Mi-tntry iH-Title-foiiou^- 

IxUntUry ttiut <» U. 

The law in India has not enabled a purchaser of land to 
1x4 only to the apparent title ou the Colkuoo book*. 01 
the presumed title of the owner in povessi'W (3?3). (AW 
Kinpkm.) Varden Scth Nam 9 . LuCkiMTMV Rot 
JU LALUH. (1862) 9 MIA- 303 - Mail* 461 - 
lSutb. 483-1 Sar. 657 

■-The Collector's book is kept for pur poo of its*"*. 

w for purposes of title. The fact of a person's name 
We* enured in the Collector's book as occupant of land 
**s rot necessarily of itself establish that person’s title or 
defeat the title of any other person—Decision to web effect 
in 10 Bom. H.C. 187 approved of (70). (LrJSU*.) 
Nacuhar Bakhsh Singh ?. Oanfsha. 

(1919) 471 A. 67 = 42 A 368(3801)= 
18 A L J. 632 = 23 O.C. 1-22 Boo LB 596 
28M.LT. 6.661.C. 306 = 38 M LJ. Ml 
Documents showing reasonable origin of utle marly 
tw *7 ago, regular deduction of that title, and prosessK* 
with it-Long series of-Value of-Emfcoct 
fitter balancing—Nature of, required. St/ h'tMNCt- 
DOCUHints. (1863) 10 MIA. 166 (1731 

r“-Cornnment-Title against-Endence of-IWo_ 
for bs than statutory period if. Stt Crown-Hill 
wadwt-Evidence OF. _ . 

(1908) 85 LA. 196 ( 206)=36C. 1(19 m 
'“—•HaintiS—Title to suit property gf-E*>deoce "f- 
J»^«lants-CcQ,eyance by one of, in bis 
J TO-AtaUsibility cl, against other deftodaniv-Ma-" 
“ "iftoct title otherwise. S* fc'IDENCE- C^M 
»»0ANTS. (1876)2 LA. 113(129)- 

*** [ of. Set EjECTMN?SUIT^M ^* ioMI^ 47 

f-TW* ‘or less than statutory 
H ^SESSION - LONG POSSESSION - STATUTORY 

BBUOd. 

•*Wsign lone and undisturbed. Stt POSsKSION 

,G POSSESSION. 

rJW accounts—Pymaaii V****?£Z^ ' 
,PT “«H ACCOUNTS AND PYMASH PROCEEDING- 

*59 


TITLE—(CW/.) 

Evidence oMc'«/A) 

-pi<uh. Set puitah—Title. 

-Kent tec fiptv—Revenue receipts—Value of. Set 

Kent rlceipis—Revenue RiCLiro. 

(1869) 13 MI. A. 181 (197-8). 
-Reutwe ic-i*tiy—Entry of name in—Payment of 

i*o*usn»t. ay. Possession—Evidence of-Kevlnue 
REGISTRY. (1869) 2 B. L. B. (P. C.) 85 (95). 

-Keunvc sdtlcnsrtit—Value of. Stt REVENUE- 

SmLEMEXT FOR. (1871) 14 M. I. A. 289 (306). 

-.Settlement icords-Vake of. S* SETTLEMENT 

UCOR09—TITLE. (1924) 881. C. 149. 

—Sancj—Survey -ward — Suney map — Survey 
Ofic its—R eports of—Survey proceeding. Ste UNDER 
I AC HOI THOSE HEADINGS. 

-Suiiey and xttlemerit register of village—Value of. 

See Hindu Lt»-Kiucious Endowment-Temple 
-PROPER IV OF. OR PRIVATE PROPERTY’ OF DHARMA- 
KART a. (1922)491 A. 237 (246-7)-45 M. 566(576). 

-Ihak'jB't map—Thakbasl proceeding. See UNDER 

EVCH OF THOSE HEADINCS. 

-Ituk khasia—Thak map. See UNDER EACH OF 

THOSE HI AWNCS. 

-Title d«d»—What amount to. Se, TlTLE-PROOK 
OP—TITLE HUM <1914) 27 M. L J. 20. 

- T>.Ml nmttim if ,u»<ie*tC.idem afiiiHl. 

The pgssosi'O of the plaintiff is sufficient evidence of 
title to owner against the defendant »bo is a mere trev 

P..K. (iw <L K«M 

... mSS&IEm. 

ExecaWr-AdreiM tltle^to property deposed of by 

-Sitting <*P of—Permissibility See EXECUTOR- 

Imcoreable property. 

_Tide to-S«it relating to-Fieadings and proof in- 

in—Necessity. See PRACTICE-PLEADINGS- 

lisswss.*. awgtijjggj 

_ r „ k by deeds to-Pioof of- What amounts to. See 

Tnu^coi of-mu 

Law enoaeoai-Tltle acquired under- 
Reservation of. 

of. S.e Law—DECLARATION OF- 

Mutation proceedinge-Tltle-PoweMlon. 

_Incuiry as to—Sccpe of. MUTATION-PRO- 

1 CEIDINGSIOR—SCOPE OF INQUIRY' IN. 

Oowwnt-Tltle of-AdmiKloa of. by petition 
op?3Wfl lied In wit. 

_... . ( .._p,oof of. See ADMlSSION-Sun-OP- 

^miTLL <1875) 21 A. 113(129). 

Pertonwitb-Pomwlon in favour of. 

t_ pjoimplioo of. See FOSSESSlON-TiTLE-PARn 


I WITH. 

Person without 

_. w tltCTMm SUIT BV-DETREt IN FAVOUR 

' OF -VAliDITA . 
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TITLE 

Person without-ft' 

-C« defendant with Wle—Agreement l*t*«r. plain- 

till ..ml. u, divide suit property—Decree in caseoi—Pusstt* 
M<) title wit!. cotitfcling .lefendant. Stt EJECTMENT 


defendant. 

Suil-DlCKfcK IN—PI UNTIFF WITHOUT TITLE- 

(1866) 10 M I. A. 511(5289). 

-Defendant abo without title-Long penreswm with 

iJaintirt. ste Ejectment suit—Maintainability 
Til I I. (18W) 10 M I. A 47. 

-Pei'on with title mack a defendant-Petitai feed 

l*y. in suit admitting plaintiffs tight and consenting to a 
tlecice in his favour—Decree on foot of—Conveyance or 
disclaimer of title by that defendant-Case of-Dhtinction. 
Stt Ejectment suit-Decree in—P uiimrr »hh- 
OUT TITLE. (1875)21 A 113(130). 

-Suit by—Per*ons during title from him joining * 

plaintiff* in-Decree in case of. Stt DECREE—CO- 
PLAINTIFFS. 

Possession in right of-Evideoce. 

-Jungle land. Stt POSSESSION-JUSCLE LAND- 

1*OSSKSS|ON OK—PROPRIETARY POSSESSION. 

(1891) 181. A 149 (156 7)-15 M. 101(109). 
Possession for less than statutory period 
- s« Possession—Lonc possension-staiu 

TORY PERIOD. 

Possession long and undisturbed 

-AVc Possession—I.onc possession. 

Possessory title 

- S« I*ossession—Possessory title. 

Pottahnot part of. 

-Evidence merely of. Stt PuTTAH-TITLE- 

Prior title-Existence of-Piesumption as to. 

-Pottah—Acceptance of—Effect. Stt PuTTAH— 

ACCEPTANCE OF. 

Proof of. 

(Stt Mu Title-Evidence of.) 

-Possession for lew than statutory period if. 

Title-Possession for less than statutory 
PERIOD. 

- Tillt-dtfJr-kk'ktl It. 

In a suit for a declaration of title to certain lands, and 
for ojKtmeni of the defendants therefrom, the plaintiffs at 
the dial proved a clear title to the lands for om 50 years 
liy a succession of duly registered conveyances, mortgages, 
re conveyances, and other title-deeds, and alio proved that 
during that period they leased portions of the lands by leases 
(hat themselves were registered. They al«o proved that 
they had not been dispossessed by the defendants until a 
period well within the period of limitation, and that thete 
fore the Statute of limitations did not apply. The trial 
Judge found in favour of the plaintiffs on all pants and 
decreed the suit. On appeal, the High Court ignored 
entirely the clear title to the Und which the plaintiffs bad 
proved, and expressly held that they came into court with¬ 
out title deeds. They therefore treated the case as though 
it was one in which the Court had nothing relevant before 
them but the conduct of the parties to decide which of them 
was entitled to the land, and reversed the decree of the 
Court below. On further appeal to their Lordships, kili 
that the High Court erred in so treating the case, and in 
not considering the real questions in the case in consequence. 
They accordingly set aside the decision of the High Court 
and restored that of the Court of first instance. (Lttd 
Mvulim) John King & Co.. Ltd. Municipal com 
MISSIONERS OF Howrah. (1914) 18 C. W. N. 898 = 
20 C. L. J. 407 - 261. C. 949 = 27 M. L J. 20 


TITLE— 

Be venue Settlement if by itself constitutes 

-Evidentiary value of. Stt REVENUE SETTLEMENT. 

(1871) 14 M. I. A. 289(305). 
Suit-Person not party to-Declaratlon of title of. 
at instance of person without title. 

- Prrfntly. 

Ths decree of the trial Judge was very singular in fora, 
for it was made at the instance of a party who had no title 
m favour of persons who. if they had a title, were not par¬ 
ties to the suit (236). (Mr. Ptmktrlen high .) MUS- 
SUVAT GOLAB KOONWAR v. THE COLLECTOR OF 

Benares. (1847) 4 M IA 246 = 7 W B.47(P.C.)= 
lSuth 186-1 Sar. 343. 

TITLEDEEDS. 

-What are. Stt TITLE-PROOF OF—TITLE-DEEDS. 

(1914) 27 M.L.J. 20. 

-Custody of—Party entitled to. Stt EVIDENCE ACT 

-S.90, EXPL.-TlTU-DEF.DS. 

(1881) 81 A. 143 (163)=3 M. 384 ( 396) 
is *f~P*utlttirn prHttdtngi—h'mfrdut- 
Urn i*—Pitt*mftie* frm. 

A» against the genuineness of these sunuds. it was 
'tiuAgly urged that they were never produced or mentions! 
by the appellants (who relied upon them) on several occa¬ 
sions <* which, it is said, if they had really teen in exis¬ 
tence at that time, they ought to have been produced, and 
certainly wowld have been produced. 

It is said that a litigation went on from 1833 to 1840 
with respect to the possession of these lands, and that in the 
course of that swit no allusion was made to these document 
But the answer given to this objection much diminishes lit 
force, tiu, that the question then Wore the Court was not 
me of title but of possession, and that it was only on the 
qweMicn of title, as to which the court had no power in that 
suit to pronounce any decision, that the production of the 
original sunuds was of importance (1/56). (UrJ W*<< 
Turttr.) WISE f. BHOuBUN MOVES DEBIA CHOW- 

DRAIN EE. (1863-6) 10 M LA. 166-3 W.B. 6- 

2 Sar. 91-1 Sato. 6M- 

- prtttrtalitm ky prcfntltr tf-Nttixt Mil. 

It is far more reasonable to suppose that if the pin 
had been the tree proprietors of the txUte. lbey wojM, n 
accordance with native habits, have kept that deeds io 
the recesses of tbe Zenana, and would not have entrap 
them to a mere manager. And if this was likely to happ® 
under ordinary circumstances. - fttlun it wooldM« 
happened in a case in which the management of I* OTgJ 
was by family custom vested in the femaies of f 
m SERUMAH UMAH tr. PAUTHANI VITAL.MARTA. 

(1870) 15 W. B 47 (P. C.) (49)-2 Snth. 
TITLES. OBDEBS AND DECOBATIONS. 

- lmfirltntt cllatktd It, ky WtsUr* 

The Western nations, who attach so much iwpaw 
to titles, orders, and decorations, hare no pr***' 
treating with levity the marks of distinction «nfai*J* 


such as the right to wear a particular hfttop^** ^, 

SRI SOHW 


made from a cow’s tail, or to be carried 
palanquin (217-8). {Ltri Cornell) 

BHAKTI SWAMI v. SlDHA UNGAYAH CHARAtOl. 

TODA GABAS HUB * 

- Et>utitH u/t tf—hcMidity cf-Pl» 

"i*i '/-MartvMhty -Ett#fel-Ct*d,h#i. 

Where a suit by tbe appeUant, tbe purchaser** . 

a certain annual payment by Govern 


cotioo sale of. 
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THE PRIVY COUNCIL DIGEST 


TODA GABAS HTJK-(C.«ri/.) 
called Toda garas huk. praying that the Colector might l* 
ordered to enter the Toda gara> purchased by the appellant 
in his name, according to the Bill of Sale, and to pay him 
the arrears accrued for the preceding four years was re'i-ted 
by the Government oo the ground that the Hal «a>in.a- 
pab!e of alienation, at any rate, to one who was r** of the 
tribe of Grasias. but it appeared that the lUernmrrl ha 
previously recognised the rights of inheritame and wcco 
sion in the identkal property, that it had authoer*d it* 
subjects to consider that property of that description wa» 
the subject of sale, that it had had full and di*trnct notice 
of all the proceeding, which had taken place inthe>aleat 
■hkh appellant became purchaser, and that the pwicha* 
wt*y was paid into Couit, and paid out to the credit.*, 
sod a conveyance of the property executed by the Judge of 
the Court to the appellant, the Collector, that K the u*« 
of the Government standing by and acquits mg w the pro¬ 
ceedings. with full knowledge of the objection to the sale, if 
any objection existed. Htli, 

(1) Smhlt, in the circumstances of the case, the defence 
of inalienability of the huk was *4 competent to the 
Government (589). (M A'r.f*/**•) SUMBHOO 
LALL GlRDHURLALL V. COLLECTOR 01 SURAT. 

(1859) 8M.LA.MWB 56-*» J 

- Eittktit* salt ef—VuhJilr- 

Bid ,on the evidence, that an annual payment oled 
Itrt (jrai huh was by law capable of aberration. 
the purchaser of that interest at a judicial »Je 
to have the sale enforced (41). [L»J A'r*;/.<.;*•) » »• 
BHOOULL GlRDHURLALL v. COl LECTOR Ol bURaT, 

(1869)8 M.IA.l-4WB68-lSulh r 3r7- 

- MimMitr-PIn b Cw*<*> *t-0**‘ ff 

frttftf. 

The onus lies upon the Government to prose that « u,c 
b romething in the nature of the payment i M/ 

*hich makes it incapable of alienation (J9). 

<**). SUMBHOOLALL GlRDHURLALL r. WUm 

OB Surat. (1859)8 M I A I 4W B 56 
lSuth 387-lSar. 713 

- •Xalure of. . . 

Whatem the payment called TV* gsr/-» J-* «T »• * 
dtwly is not in the present case, on the evidence Wore 
*» aB analogous to the pay of a military odker. It •» 

* pmonal payment in consideration ol * ,n( * 
w>aEy performed (40). (/W Kimpi**) * UM>H0 ° 
BAIL GlRDHURLALL P. COLLECTOR OF SWAT- 

'(18M)8M I. A. 1-4 W.B. 66-1**^ 

that 7V- ^sUwSou^ 

®eorigin (39). (Lari Ki*pd*~.) SUMBHOOLau. 

GlRDHURLALL V. COLLECTOR 01 SURAT. 

(1869) 8M. I. A. 1=4 W. 

and naturi of. ..action* 

J£* p,ai ,tor <*'*'" m «£ rl 5«Sd the 

®“e by strong and powerful per***. who 

S?* fe** °P° n . ,he vlU ^,SSd iniotad 
" Wnt 7 exactions were in some way comma™ 

{•Jtneuu by the villager*. In ccnsrderatioo ^ 

2>£ gave up their claim to make iriffa* 

Wlbo i hr villagers agai 


—gave op i nor Claim 10 rn«« 7 - * ■ a lbr 

t^ook to defend the «li|W ken 
of other*. The nature of ***** j J * a yr » i 
■j-totwo cases derided by «hb Board^ 

Sf Lf11.A. 46. After those two deacons rt m 
^*»tbe« halts ha.ebeenrecognrseda, !^*^ 
however unlawful their ongin may base been 


TODA GABAS HUE—<6W<T.) 

(S3 0). (Sir .VrmUpit E. Smith.) MaHaRAVAL MOHAN- 
SINCJI JlV SlNCJIT he GOVERNMENT OF BOMBAY. 
(1881) 8 LA. 77 - 5 B 408 (418 9)=4 Sar. 230. 

- On fin, volar/ iuJ nuiJtuh ckJ liana of—Xaturr 

a*J in. iJ.uli at fr/uat Jay. 

Three annua' payments (toda garas huk*). althcwgh ori- 
gir.Jli ex»tcd by the Gira*ias from the village communi- 
tie* in certain territories in the west of India by violence 
and wring, and in the nature of blackmail, had. when 
thu* territories fell undo British rule, acquired by long 
Mge a qua*, legal ihararter a- costanary annual payments; 
a» >wh they were rtsngni-ed by thi British Government, 
which look cpio itV.f the payment of >*h of them as were 
presidedJ piyaMe by sillagrs paying revenue, and lift the 
liability to pay *ach of them as were payable by inain vil- 
lago to fal on the inamdar. Anti since the decision in 
,* M l.A. I. it canoot be questroned that the tola giras huqs 
of the former class constitute a raogni^ specie* of pro¬ 
perty capatfr of alierai'Mi. and of seizure and sale under 
an exeoitkm. (k« how far that decision may govern 
the rights of an inamdar (4fs-7). 

Qmstrt. Whether a toda giraa huk is " Nibandha 
within the vtrkt *en*e of that term (5l) 

It appears that the Girasiai were sometimes Mahomcdans. 
and therefore that the hoq may in it* inception have lieen 
brkf by a Mahometan. It is Certain that, as these huks 
now exjsi. they may pass lo. an .1 k kM and enjoyed by, 

MatancUns. Paw. o* Christian* (52). 

Whatever may have been the origin oi the hug. it must be 
assured to be now a right to rceise an annual payment 
mhieh has a legal foundation, and of whkh the enyoyment 
is hereditary; and the haklity to make the payment is not 
ne.M.nal. but whkh attache* to the inamdar into whose 
Sever hands the ullage may pass; or. in other word*, 
that the huk rs payable by the inamdar mlklt ItnM .The 
Lmstof the huldar does pos^ss the qualities both o 
■mmoUhty and of indefiniie duratk*. in a degree which, if 
ikrrwotwxlepewdedon Engbsh law. woukl entitle it to 
I hr char after of a freek4d interest in or issuing out of real 
(33). Jama U\ CM,U.) Maharana 
; FAmHSANr.il Jash sntsancji r. 1^ KaUJJN* 
RAIJI IIEKUOMUTRSIJI. ( S 

21 W B 175 -10 B. H C B 281 -13 B. L. g R 264 - 

_ OnpkikUraktakJ tialtmt-bpliMi" •( b 

■ / '7^Z2 ho«vtr. that Tara fatal hkh all began In 
■rMie and skimct. d9L that «hkh had a vicious origin 
courseof time, base kenlegali-ed.sincekngenjoy- 

V it-eif * » " U in hTOWr ° f ,bf ,f<ep,fn ’'f “ 

_-P.sment made by Government in lieu of—Se.it lot 

l Sff PENSIONS ACT OF Hv I, 

o-ir to MaUrih right lo. and to recover arrears due 
• of—Arrears Barred-Bight if aSo barred. Su 

ACT OF 1908. ART. 144-TODA GARAS 
UllTATlON ACT (m3) 11.A 34 (63 4). 

HUK. 

s^;. t 0 estabiid. right to. and to recover arrears due 
;- O r_ti»italioo. Sff UMITAUON ACT OF 

‘^I t TwT 144 —Toda Garas Huk. 

,908. ART. (1873) II. A. 34 (63). 
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An xi whKh.i 
,cnt ami ricMful, 


TORT. IIOIHM) 

_ j,t prim.! f..ik Iivis.ui *ed right fed *kn kernes -Loarsts-I>riving away of, to avoid damage to land 

I —Damage to neighbouring owner by-Liability for. See 
An act which. frinta !#*• *<»M appear to be inno 1 DAM ACE-LOCUSTS. (1911)21 M. I* J. 674. 

Ifni, may become takw if it invades the -Master-Smant-Employinent of penocs by, to 

right of thin! i*im*^. A familiar instance t'. the accuou under him or to co-cperate with him-Choice of per 
on one*' own land «>( anything which obstructs ihe light of a ^ for—Restrictions by mister as regards—Liability of 
neighlwur's liou*e: grim it is lawful toernt what natter to persons aggrieved by. See MASTER AND SER- 
oik- pleat* on «>n f' ..wn land; but if by twenty years' VAX T—St* VAST— EM PLOY V ENT OF PERSONS, ETC. 
moment.the neigMmor katacquM the right to the ow-1 (1860) 8 M. I. A. 103(134). 

ifatnictul trai tic light across that land, the | _ , . , 

not .my WUmg which substantially Aon* ft .—*"-*}* £S*jL 

j* an invasion of the light.and * not only tm*m*VU*"**? *? *-*?*•* 
but i> unlawful and injurious (152). (Dr. U*a*« r.) . . u , 

ROGERS t. K vjlNDkO DtTT. (1860* 8 M. I. A-103 - | A P™° interfered ».th in h.s lawfo en^ment of h 
13 Moo. PC. 209 3L T 160 9W.B 149 Eng.)- U«n property .s«rfed to ndh.^! oftat 

2 W. R.51 -1 Suth 413-1 Sar.755 interfererrceby lawfulmeans without thereby tfoXM , hft 
, . , , light to hold the wrongdoers liable for lh?t which they 

——.I ft *t whfM afart „m i*Mt*4 CMxd Kim to do. 

W, L. \ , . , .. ... . .. It is not open to the wrongdoer to prescribe by which of 

1 Ik foundation of every action o tort apart from the lhe ^ roan ih all put a stop to tbe 

question of malice, i* an act wrongful, and wb«h -ay or * iwglini t, vhkhk* suffering. His choice of any one 

U,l. i. in linin' h ll nr»m n n jh * . . . .. ■__ 


II,c (uuiuljlun of every xlM of rat. ,|ml Iran ll* , ht ^ B „ 4* p „ ,«of Ura 

, 1 ,oM 0 lm^«..nn»cliiT»tW. «d .b«h m„ * > Ddn . hi<bbtl , wSnin; . Hhcboiccdnj « 
•lUliMMb * » »W (■«)• l dumuivt does not make it as between Mm end tbe nratl’ 

mraiika htwra.pla.ned Jo „ lloi „ M „ ) .«,„ H10 p hi „| rOT( ui n in,ih,iil.» 


circumstances, be legally wrongful as regards the party ( . uwlw 

“■PS« : . ta fifi Thenbneekin, in lira India Statue la* wl*h pie- 

tome legal ti'hi ; metely that it mil. ^ ol .his ptinriple lo a (.non *b« 

him haim in his interests, is not enough. Cases are of daily ^TZ , l00 .f u || y [tt^ched. (Uri Mtallm.) 

'xnm.nc. i, »hkh the la.f.lenera* ol a I 1 '.*,'StwLsMdU LU.S NATIONAL BANK 01- IMU, 
. the detriment of another, necessarily and directly without . D .at. «($3 i\ - 40 0. 698 (609 10)- 


13 moo. e. c a» ^ c. sut» *3 -?sb 7» 

- Dtmrtl ftr—Sft/ial damatt—Oaim It—Fail art .. r _ j,./ 

lo frtft—OrdiM'jdamtftf—Rttmry c/-R,fr ,f. - '*"»«* ^road-A/lm ,n fjipai* 

The principle ordinarily applied to actions of li ft b. that d-M«***kliir-CmiiUM. 
the plaintiff is nem precluded from recovering ordina 0 - . The actron .n the present case is a Co«M £ “JJ 
damages by rea-on of his failing to prove the special damage *"*"«! “ d '! »** estabhshed that m order to f«n 
he hat Uid unless the special damage is the gist of the - «»" » <*«*» w ' 00 « «*?} Mj 

action. Thus in an action of slander for w^rd* actionab'e ^ cc ® BI,ltd abf04d - ! *° ^ 

ter u. When the plaintiff lays special damage,, and faib to *“.«!• * ron * of wch J a th, ? C ‘" T ioodlr, 
prove it. he Is nevertheless entitled to s*h damages as the ** been actmnabJe tf I « 

)ry think right to give him. It would be otherwise if the ^ act must not hast beeni MjiM* 
words were not actionable /ve // (574-5). (Sir JamtlW pfxe where it was done (211). (W^^gfro 
Cthilt.) MUDHUN MOHl'N DOSS v GOKL'L DOSS. tAI0N McMlLUN r * CA ^{ A , s ,^ R T TH i ( p r). 
(1866) 10 M I. A. 663 - 5 W. R. (P. C.) 91- < 1922) 33 M L T ' ZW k 

11 J. N. S 269-1 Suth. 644 2 Sar 202. - ,r,mg ermmut/d in chi<*H nlr r -D*»*P>l'' 

- -Dam^, fcr—Smt fcr-Mal,u ,f nniuary S "‘ ftf ' •* •***" /mnlry-MaimaincHlilH' 

tiZ ol dra 1|e occaiwd b,, -ra,gl.l«. U.t J? "* "* 1 * * 

Is. an act which the law esteems an injury, malice b not a Pk,ll !* t £|W * “ ac,K>n ."“l *' *f hf ' un L twoo»- 
necessary ingredient to the maintenance of the action; an %?***» •’"Jf'« 
Imprisonment of the person, a battery, a irespstf oo land, ' - or \ ue JJuJaUe if coinmittnl 

art instances, and only instances, in which the act may be fbawcW ,hat ** ^ “15 « 

quite innocent, ever, laudable, as to the intention of the " ^i*w! «» 
doer, and yet. if any damage, even in legal contemplation, ave b«n p^ifiabie b,'the Uw of the country where 

be the consequence, an action will lie (131). (Dr. Luskinr- . . , , . _ "igctifcaUe' 

/«.) Rogers v. Rajendro Duit. 

(I860) 8 M. I. A. 103 = 13 Moo P.C.209- as used by Mr. Josuce , eferen « to legal 

3 L. T. 160=9 W. R 149 (Bng.)=2 W. R. 51- . Jhe term must, at all evwts, ha e £lenj» 

1 Suth 413 = 1 Sar. 755. 1“**** “J ** °' X<\ l ! he <5ber^se than 
aNe nor pcnishabJe cannot be said to oe 01 . 

‘——Damages (or—Wrong committed in one country— justifiaWe within the meaning of the rule (208). ('*"*“ 

Damages for—Suit for, in another country-Maintainabi- C '*rv.) EDITH MAY WaLFOLE p. CANADIAN N 0Ri“j 

lily—Conditions. Sn TORT—Wrong COMMITTED IX erm RY Co. (1922) 32 M. L T. 205 

ONE COUNTRY. (1922) 32 M.L.T. 205 (208; (P. C.) trademark. 

-Government servant—Wrmgful act of-lhmage, - r.ndnntsf mannladnrcr—Traiufir *f,****V 

for—liability for. Su CkOWN-OFFlCEkS OF-TORT. t <mt<n—Tiamfirtil rights under—TrcJ/taar* * *Tj 

(1860) 8 M L A. 103. *f m&d hntnos-Uu rf-Xepri mM* 

Joint tort feasors. See JOINT TORT-FE.ASORS. goedt ere these ef eriginal hiiws—Right cf. 
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mDEHARBHCW.) 

The appellant carried on business in Antwerp. TTirte. in 
1882, he founded a limited Company umler the tune of 
" El Oriente Fabrka de Tolaccs Soiicdad Awwru lie 
deigned there trade-marks and trade name*. All these 
three names and mark* were registered not only at Antwerp 
bet in various parts of the world. The Company continued 
trading until 1905, when it went into voluntary hquidatk*. 

In 1905 the appellant formed under Belgian law an;i'*> 
cUtloa of which he was appointed soie' serant/ Tkre- 
opon the business of the old Company, iackdiag it*iepv 
Mred trade-marks in Belgium and in every .-her c.natty, 
were transferred to the appellant i» owner. 

The appellant had before this time *uWW at Mania 
a agar factory, at first for the old Company and b*«r f * 
himself. In the end of 1908 he established a -ceocd fxt«y 
at Hongkong. 

In 1917 the United States Trading with the Enemy Act 
became law. Under that Act the American Alien rropeity 
Custodian took possesion of the appellant 1 , factory am 
bwness in Manila apparently in the belief that he had con¬ 
tinued to be a German, am! it to a fi««- 
the sate all the stock and the goo'wall tia.le name and 
trade-marks of the 11 El Oriente Fabric; de Tehacn-. C 
Iugenohl." The American Trading with the En*«y Act 

K lhat the »ok .clef ami icnwdy <4 ■VP'"* 
oy claim or title to any properly taken o» x««d '■> 
the Custodian was to be limited to the r >eed« receive - 
therefrom and held by the Custodian. 
fold the assignment by the 

so far as property was concerned. tojwoperty »^ , ' n « 
Philippine Islands, not the Its* purported 
busiwa as a going concern and the goo hi. trade wa; 
»od trade-marks thereof, of the IMW •' “WfS 
Mnem in the Philippine Wand* under the name of kl 
Oriente Fabrlca dc Tobacos. C. Ingenohl. 

This assignment could not transfer the t* «o 
■arks ot trade names in China, but it <mM tw* •jjjr 
Company as between themsdm ami the appHUnt. 
‘o«y Hut they were not paving off go«*i' 

M«e to which they had no title, so Ions a' they abiia-Ji 
representing the goods as tho-e of hgrnohl 
^ 'rmferees may have the right to make use of r 
“*"» and marks in question, so long as they * npt- 
<4 » kind and quality of sugar. Hut it doe* not 
,h « they have any right to represent the ogan*' 
IMrantetd by the appellant oe to pnnt I“* H F u ‘l* J 

SHtbls. r 

O’** Co. (1927)47C.L.J8f“l<^C“l» 

30Botn.LB 753=A I B 1928PC.83 

~ m /oipfrtfr—R/pi<tJtic*t at—Ri& I* 0 ' '' 

"•'*~P*ni*rcfb amM*"" **'“ k,n * m ** 
tjrta-AMm •» roptfl •f-fo& . t(UC 

J* i **■«* for an importer to get a tafcubk.ri-^'JJ 
f “ himself and his wares by his care « 

£"*«<*» as to transit and storage. «f beca-eh^ 
yter is such that the article acquires ava ue oyr- 
5|S to its genuineness; and if. tbertfore. goo^ 1 ^ 
? 1 ** ** make, are passed off by co«t*.tors * Iki C 
tnporud by him. he will hare a right of *«*«V . 

,, ** 11 ««hir>g to prevent a tradesman a- 1“' "" h 
1 "“Mfacturer and selling them in 
«« in a country into which hitherto the man.favt.ie 
I'‘Pnt had been the sole importer. 

flfo)M. MW- A.I-* 1924P C 187= 


TRADEMARK—((W./.) 

30 M L T. 156 - 20 L W. 495=29 C. W. N. 81 = 
801. C. 1013 - 47 M. L.J.69. 

INFRINGEMENT OF. 

- S mmJai as//-* tigU-lkufiiett ty-PauM/Hy 

Ic a passing off action. hili tlut thete might be decep¬ 
tion Irt sooml a> *eil is by sight. (I'/awmI Du HI Jin .) 
IlCCI l \L KtMlLlPtT :. Svv .vnrSHI Mll-LS Co.. I td. 
of IIOJUV. (1928!561. A. 1-51 A. 182= 

SI Bom I» R 285 29 L W 243= 1141. C. 30= 

I D (1929' P C. 70 27 A. L J. 1 = 
33 C W. N. 242 = A I B. 1929 P C-11* 
56 M L J. 282. 

■ — Suit !*•—Maaa/atlurff't lifhl /<• maintain. 

An* now foe breach of trade maik does not lie at the 
in>!ancr of the manufacturer who supplies article* when 
another firm earrio on the actual business with the article* 
supplied. 

The manufacturer may ly intruded in the success of the 
fiir.j mb*, h it fatU carries on the- Usincia. but thi* cannot 
put him in the shoo of the lattn in vindiiatirg the latter’s 
ijj'.t jf.ir.*: wioig doer*. U>rJ Rtfrlum.) T. Ul.I.MAN 
A ( O. r. ClS\lt UUAt (1908) 13 C. W. N 82= 

4 I C 318. 

-Law in India a« to. and to can* of infiingen-ent of. 

j/cTHAUl-M »RK—iMrORTTK. 

(1924) 51 1 A. 269 51C- 802 

- — \|j«wfa > tuici—Tiyh-x'-jn .iiquiiing good* fiom— 
Sik by. in competition with him Kight of. Sff TPafE- 
MARK— IMIOKICT. (19241511 A. 269 51 C 892 

- puuHt afttim-Dmai ti MAmw e/. 

The pbintid» were a milling company who dealt largely 
in Imfaau doth*, and who. in cumntioo with Ik sale of 
that Mi»n ck/h. «•*>! «erlain trademark*. In several of 
th,r< tradewalks, eitkr in conjumiion or alone, the loin 
t> «rr wa. the Wading fgwie. Iky in*tiluted a pacing off 
XXtm again>1 the defendant*. al*o manuf-cluiei* of ertton 
pkcefr/aK complaining that, in wing a trade-mark bear- 
ing a |jru* devW. «kj were able »u^«-*(ully to palm off 
,h« f t.ah as those nunufactuied by tk plaintiff* 
fUJ that there was no cut and dried rule which fooM 1 m 
bid Ml Iff * Court <4 liw for 'he estimation of damage- 
' in «ach a o*c. and that a fair M t **« Wjf '* «<> 
l,k, Ik fi*aie which showe.1 tk fallingin the plaintiffs 
„ uhkk came in after Ik phuterl mark was intioduced 
m-ik»t l*ytk dcfrwdapts. ar.dto add something 

,krH.. f«rapos-*!4eiorrta<«4tiade. (Vtttm* /»««• 

/> lLlX-1 I VI K V4 VIAPA7 : . svv VPlSlII MILLS ( O.. 

I in OF B .Ml". f 1928)661. A 1 51A.182- 
3 BOO LB 285 29 L W 213 114 I C. 30 = 

J ID./1929IP-C 70 27A.L J.1- 

33C. W. H. 242 A. I B 3929 P C 11 = 
56 M. L. J. 282. 

TRANSFER 

r . d^iiM a'Uing in certain waic-h«-i»m of 
ifjn*(-*-Tian-f‘rof. to *e-ure loan-Validity-Good* 
o-aaE iu warehouses spesifivd at dJr <4 transfer—1«» 

. jd v .pctd J that da'e, let advance.I suWiuedlly in 

n '.. llKO ,wEifM. Sn Ins»ii.vfmv—Insolvent— 

VSICSMEST BY. W COOItf* IHSCMHIi AS MINC IN 
r ev ril\ « Ik CHOUSES TO SI.CURF IAAN. 

CEK,U * (1848) 4 M I. A. 382. 

_Inheritance—!/gal 'owr*eof-Alt«atior. of-Tranv 

((f ,^ing b—Validity. 5cc HINDU LaW-ISHLRI- 
t»NTE— LEGAL Cotose ot. 

Prpttoalleaeeifa. Acc MADRAS REGULATIONS 
PCBUANENT SETTIEHFNT RFCULATJON Ot 1802, 
TuLtraNSFER. (1861) 8 M. I. A. 327 (338). 

“^_ Pf00trtT -Transfer of. Sit PROPERTY. 




THE PRIVY COUNCIL DIGEST 


TRANSFER OF PROPERTY ACT (IV OF 1882',. 

— Ss. 1.123.129— Extrusion ,f A t-P.ver of Leeal 
GiWnmmt n>ii\T S. \—F\ten»>n «•/ S. 123 ieitkeut ex- 
teuJiu; S. 129. 7 A t — L'gjhtj of. 

In 1914 a Mahomedan convey©! inmoveil4e prtpeny in 
the Pepi District. Burma. to hi> wife by a rcei-teted deed- 
The learned Judge W«l that, at the date of the iked, in 
that part of Nauru tranter of pose's** »a* not ne«»aiy 


TRANSFER OF PROPERTY ACT (IV OP 1882}- 

(Coutd.) 

S. %.~{Ccmtd.) 

the Act was not in force until a later date (228). (Sir 
Rx.Uri Ceuek.) K*LI 1)AS MULUCK V. KANHYA LAL 
PUNDIT. (1884) 11LA. 218-11C. 121 (1391)= 

4 Bar. 678. 

-Hindo widow—Immoveable property gifted by- 


%££££%£ ^ °ni, ore plant at,acW to—Right to—Doare—Third 

party to whoa property itself is adjudged-Righ, of. * 


Tnii'fcr of Pry»rlT Ut a”w^d^ to eiknd "the m We P** 1 * ,0 w ^°® property itself is adjudged-Right of. Ar 

P H SI* V,WW “ G,FT 

part of the Ac, and had not extended S. 129 .hereof. ,!£,£,** A MftfiMl.lftr w&mfi 

Held that that view was based on a a serious aisconcep- . (1889) 16 lJi 125 (128) 18 C 7631767)> 

lion (27 8). -W* f ntr lr-El feet ou—AhoJute pill—Rule 


The power to extend any par, o| the Act to Hanna did | enacted hj section in ,ase of. 


not aathorire the Ixxal Government to ex-end particular (?*•*" the Transfer of Property Art (S.8) 

section' »f tlve Act. to a* to give ,ho*e sevtion> a different «**» mb » l *» unquestionably the law before. The rale 
operation from that which they had in the Ac, iMf read l» »“ ‘»>a, indefinite words of gift were calculated to 
as a whole, and to abrogate in the aiea to which the extra <***! »•* in, «« •* »be «*“« •« «»«*«* 

*ion applied a rule of Mahometan Uw till then in force td «« d «We instrument to gather the intents, 
there, as to which the Legislator* had expressly provided I* '»*<***«* to be decided when it arises, whether the 
that it was to remain unaffected by the Act (28). (Sir framers of the Act hast not. consciously or otberwire. so 
Jekn Wallis.) MA Mi p. K tl.I.ENDER AMMAU f *P^ themselves as to Uy down a mote positive rule in 


(1926)64 1. A 23-5 R 7*25 A L J- 69-* 
(1927)M W N. 76-38 M. L T. (P C)53- 
4 0.W. N 300 25 LW.679 6Bur L-J 59- 
29 Bon L R 772 -1001. C. 32- 
A. I.B 1927 P C. 22 - 52 M. L. J 362 
-S. 3-Notice. See NOTICE. 

S 6(a). 


expressed themselves as to laydown a more positive rule in 
favour of absolute gifts (228). (Sir Riikard Ceuek). KAU 

Das Muluck r. Kanhya Lal Pundit. 

(1884) 11 LA. 218-11C. 121 (1301)»4 Bar. 678. 

- Reservation in favour of transferor—Prnumpt'^' 

Onus of proof—Mort {age deed-Stle deed-Sale eertifeote. 

The conveyances to tbe plaintiffs’ ancestor, Z, were made 
in 1883 and 1894. The deed of 1883 contains no words of 


0 °' # 7- exception or reservation, and is ample in point of language 

-Hindu I aw-Kever'iooer pre^mptive-IntereM of to paw all the transferor’s interest in the xemindaty. indud- 

-Nature of. See HINDU LAW-R&vutSioNER-PRE- ing tbe land on which the bauar was situate. His interest 
SUMP1IVE REVERSIONER-INTEREST Of—NATURE OF. in tbe bouses on that land and in the profit rents derived 


SUMPTIVE REVERSIONER—INTEREST op—Nature op. in tbe bouses on that land and in the profit rents derived 

-Sak or t.uh'fer of-Cor.tract for safcor transfer of- “2J5"*TwJtuSkiri *dlcmd the Court, 
Validity. See (1) HINDU Lavv-Keversionir-Pre ^^.hl^all h?irtt«et in «bi 

SUMPTIVE REVERSIONER—INTERISTOF—SaLEOF, AND u ^ .'^ a ‘['Lff, The 

(2) HINDU Law—Reversioner—Presumptive K l «i«,Ktop» 

VERSIONER—MINOR REVERSIONER. £b£!l i; Z fcmrin feSLfif ^y -di £*■ 

-Insolvent—Alienee from- Property in poc<ec<ion of ing an intention to exclude i, (76). (Lord Lsndley.) SYID 

—Offtcial Assignee’s sale of—Validity. See INSOLVENCY ASHCaR Reza KHAK v. SVED MaHOMED MEHDI H0S- 
—ASSIUNEE IN-SaLI BY-pROPERTY. ETC. SUN KHAN. (1903) 30IA. 71 -30 0.556(564)- 

(1927) 551. A. 7=6 B 29 7 C.W.N. 482 - 8 Bar. 439 

-Oudh Estate-Collateral’s right in. during widow’s - Trees - Rs fkt te-0*ner of land-Rifkl cf 

lifetime—Transfer of. See OUDH ACTS—ESTATES ACT T 1 *""* «> ,he l»nd were part of tbe land, ana °c 
OF i860—SUCCESSION UNDER-COI.UTERal. right to cat down and sell those trees was incident to u* 


UN KHAN. (1903) 30IA. 71-SO C. 556(664)- 
7 C.W.N. 482 ■ 8 8m. 439 

- Treel - Ri (kt tc—Oxner ef lond—Rifkt of. 

The trees on the land were part of tbe land, and the 

«Kt In mr mrl utl (Km* was incident >0 >he 


ACCESSION UNDER—COLLATERAL. 10 « and sell that tree was incident to he 

(1922 ) 501 A 69(74 5) 45 A. 179(112 S\ P^ne««hip^ tk land (311). (Lord Casnu.) HUT 

—"/.'T^tlejakes umkr-^nivorshipof^ci. ^R1 

in case of other predece*ing him or ber-Right of. coo- * 1 “ 1 

ferred liy will—Transfer of. before right accnies-Valldity Ss. 10.11. 

of. See HINDU Law-Will-DauGHters-BequeST - Hindu Uw-Will-Esutecreated by-Ahenabon- 

TO—SURVIVORSHIP. ETC. Restraint upon, inconsistent with estate created— Validity 

(1929) 57 M L J. 794 (799 800) of-Effect of. &r HINDU LaW-WILL-AUENATION- 
c cr.\ Restraint upon. . . . 

4 . S ’ 6(e) - -Lessor — Alienation by-Covenant restramuj- 

vency—Assignee in—Safe of property in posses- What amounts to- Validity. See LEASE-COVENANT* 


S. 6(e). TL aI 

---Insolvency—Assignee in—Sale of property in posses- What amounts to- 

sion of alienee from insolvent—Validity of-Objection to. in-VALIDITY OF 
See INSOLVENCY-ASSIGNEE IN-SaLE BY-PROPERTY (18 

IN POSSESSION OF ALIENEE FROM INSOLVENT. _w ._... 


—is-r.uiwn ur. . _«««roUfi' 

E IN-SALE BY-pROPERTY (1880) 71 A. 107 (112)-6 0.932 (WW- 

n2!«2 0 SV S ?- . . -lU—dx La*—Gift— AteoWe 

('927)55 IX 7=6 E 29. tpM ArtEm-VaMt, of-EStfl. J« M«H 0 «DA» 


LAW—Gl FT—A BSOLUTE GIFT 


- Deed executed he fore Aet-Appl,eM,tj to. 

In a case in which the question was as to tbe interest 


SULULUIM. ,/rl 

(1892)19 LA. 170(178)=17B.1(W 
Se 28.30. 


conveyed under an ikrariuma executed in 1841. whether rt-Prior and ulterior dispositices-In validity of 

was an atedute estate or an estate for the fife only of the Effect of, on former. HINDU Law-GIFT-COW* 

grantee, that the rule laid down in the Transfer of TION-SUBSEQUENT CONDITION. (1928) 65 
Property Act (S. 8) was inapplicable to tbe case, because V, 60 A ^ 
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THE PRIVY COUNCIL DIGEST 


TRANSFER OF PROPERTY ACT ;IV OF 1882V— 
S. 35. 

-Wee km. S<( ELECTION. 

S. 36 

-Apportionment of rent. Sa UNI»U*D "I* Ten 

AVT— RENT— APPORTIONMENT OK. 

S. 40. 

-Sale—Contract (or—Eiecuti«t puftbj»*i *uUequn>: 

—Hnding nature of contract on—Notice <>f c«tiAt u.- 
What amounts to. St, SaLE-SPECUIC HKIWMASO 
OF CONTRACT FOR-EXLCU1ION PUKlHtSLR M BSl 
QUINT. (1922! 45 M L J. 770 

S. 41. 

- QdtkiiU/ •> f *"• 1 

iuu tf—MilumJiiit h ^ h ' ikir 

u NtmriUr ,<uwr. 

Tkliner, ami the repconitative* of ar*4hu iktawl 
mtolS, a Mthomedui. claimed apimt *« ■"*' h.- 
tnwfereen sham in the suit property a» ba*»S de* rt ' 
from their mother according to the rule* f Mahomwa" 
Ia*. The mother died in 1007. ar.d after her •k’-'* 
pwewion wa* taken of her entire e-iate o" ‘ * **' 
•oo -S by the Court ol Wanl>. A )»a. after the i *>-•«"• 
Ward, released the date to S. -ml the •*« I* the 
a«U aforesaid v»instituted only abw.t 1 year* b* »"*■ 
tie sitter* had husband* who were w«U ar.areu.tK 
of the family and of the decent <»f the uroprty a»l» 
wh claims as they might have to *harc in the 0 

Thedtter., and after the death of one of them, tar '«P « t 
•MWivn were receiving allowance frv« the »«•* * 
Wardi »ach ai are uwaliy made to junior bramho »“« 
** w *te vest, in one heir. They weren* al-orntit.i) 
•porart of the way in which S *a. *•«■**'«*■ *“: 

JW that the above-mentioned t*U «f** 
“Wilion of S. 4| of the Transfer of Property Ml. ami that 
5 »««be deemed to have been allowed to be the «*•«*»£ 
•*"« of the property with the impM c™" 1 ’ 

g+P* (MMMmn) DirtfnCWJJjaj*® 
J*Banki ►. receiver in Mswirin o» ih« 
fJAnop Chaudhri Shauq-uz Zaman. 

W?) 3 Lack 372=6 O.W N 565 - 32 C * N.11*0 
48 ° L J. 418 . A I. R 1923 P C 202 JM£ * 

29L W 793 56MLTW1 

—-OuoniN, tmur—Twftr '*“** 

•til rmur-CnJilum. |h 

C4«lhavingsold the writ property to «* »de- 
^ <kth, C, nephew took pr***i«i of the Pjj 
» mortgage in mpeclof it for rep*™. ** 
J»te debt due by her for whkh the property haj «» 
aUachedduring her lifetime. Subveqtataly. the R»H«J 
claiming to be entitled to the »ut prof *!* ' ,w £* 
by virtue of a ufrajM eiecwted «*< .at*a 
J ttecuted by Ct widow, olxaiotd a-lecree foe 
« tail property, and recovered po»*>** 

The que-tion a,o*e whether the rmvtP^ 
22 Cl B*phew was entitled to enforce the ■"W 
««Jb« Raja of Bacti. the real owner of the P«op^7- 
Jb« High Court At/J reversing the Sub Judp. «hj« •“* 
T'Pronv: to S. 41 of the Transfer of FN*«V JJ- ™ 
^«ag»e. not having acted in »ood faith **«»*«* 
jjabk care to aacettain that ho rransferor had P° 

StSfvS? 1 " 10XW “°* cUiM 10 ** * ,/iUt the 

SToT W lw ' ce 10 “ 10 be i" 3 P OMt0 ° . 

ilfe- the High C-J. Jg;— 

NaGESHAR PRASAD “Uw «!5- 

8n,flB > (1916) 3 L.W. 4M-JO 0.VN. 2«J 
(1010)1 M-VJ* 142*34IX 6- 


TRANSFER OF PROPERTY ACT (IV OF 1882)- 

(M 
s. 4i—(twy.) 

- TrtniffrM dfUmg i* failk—Partkw (rm— 

G«J UHi «ur yu// e/—A’VWH///. 

Where a rcortgagre take* a mortgage of properly from 
R* ckIcw'iU* owner alter taking rea^mable care to a*cet- 
tain that the "transferor had power to make the transfer" 
within tie meaning of S. 41 of the Transfer of Property 
Act. purchaser* from the mortgagee under arrangementi 
audef.e rralistg part* ->f the property in order to div 
.harte jurOf the mortgage' mud equally le held to have 
taken ita*«-uUe care. M DtNTV 

CoMMlSMONER OF 1URA HANEI t. kBCEIVER IN BANK- 
RUNO Ol 1HL ESTATE 0> CHAUDHRI SlIAllO lZ- 

/cvi(1928! 3 Luck 372 - 5 O.WJf. 565- 
32C W N. 1120 48 C. L J. 418- 
A IR 1928P C 202-■1131 (J. lW^ML W^793- 

8 43. 

-.\ppicaWlT - Hindu widow-Sale by-Tci-ons 

»»(in—Purchase by. of >*« property from reverson- 

...... : M ■* OVMI Vi i.. ft ■ iMW If 

rB i,ik«l to brvefit of. Sfi HINDU U»'-W|DOV\-SaIE 

.v-rr. «.«»*«*» 

-AawfcaUSty - llimlu wirU - Sale by-Revtr- 

^•.Nir-EMv.iK'O ofrleed.f-ale by. a* mocktar of 

.kjow-Uecr. &f Hindu uw-Wimw-Saus by- 
iwu*i«u--J i 1 , 8 ^ 2 ) O i F 9 i t Y. < i»V?«7)O-20 a D i (7>: 
_ £g{rt *f-£p*Ue Mri* */ “ t«4i»g < k < <*+ 

ih, raaitatfe doctrine of what i* called [ceding the 
e-r.fpA" 75/. Amtt, Ah) CUR NABATAIIIt. SHIO Ul. 
JiTu (1918)461 A 1(10)-46C. 666 (5789)- 
17A L J «-9LW S3S-S3C W.H.531- 
*12Bw. L T. 122 -401. C. 1 -36 M. L. J. 68. 

_A,7,.f/*ef/-rr IrolW'-W"* 

■•m H -Op '- " " ft**”#- 

'VtatfWtplf of b* Which i. sometime, referred to a* 

J,^-.awtlo -t-PPc'. i* ,n ,h ; 

S-JfE^dX If a man »ho h»‘ no t. tic VhUffV ■; 
J, k , try a conveyance whkh in form wonld 

T ur'km to satisfy the grant, tbcolatc rnMantly 
*** there is nothing u. «Mrh the 

ES .rit^cM eperate in prepdke to the first (254). 

-j* be uautory provision, or provision* of native 

. in England depend* on special and 

ibeUwcf C«‘c)» (2>4) (/></ B*<kmut<r) 

^^rr^KHtUVN UL(1920) 471 A. 239- 
TIU, 2ci(lli)-*C.tJ. 479 = 13 LW. 161* 
48 C - ,m) MW. N. 591 -28M.LT 224- 

. . T j 1074 - 2 P LT. 101 - 22 Bon L. B. 1319- 
18ALJ 1071 *'^ 57I c 4W . 39M.LJ.243. 

_ H,*J. rewr^r •*** * 

. ^.Kinterest Xl. as.. r* said, the eMoppd do« 

tu Hindu Cuwttyance* (737)- t*> J<"*" “ • 
; A p ) Baboo DOOEt CHANDw. Baboo'BR llBltOO- 

SSw r 1 " 0 ' 3 «" ,fc 731 ' 6 c bK;. 

_AfnMgage of property no. belonging to moflgagor- 

Aanbidoo of ritk by him saMoently—Eflect-Second 
'Stgage of same property subreqoently-Pnof.ty between 


THE PRIVY COUNCIL DIGEST 


TRANSFER OF PROPERTY ACT (IV OF 18S2V- 

(CM 

S. 43 -(OntJ.) 

mortgagee. in ca*e of. Set MORTGaGF—PRIORITY- 
PROPERTY NOT BELONGING TO MORTGAGOR. 

f 1920) 471. A. 239 (254)-48 C. 1(20). 
S. 48. 

- F.ffttt of. 

S. 4S nf the Tranter of Property Act m«dr enact* what 
i* fxpre**e<l in the oM maxim "Qoi trior lit Umfort firttor 
nt i"re" ffarJ Dunedin.) iMPrem. R»SK Of Nnn 
f. U RAI Gvaw Thu 4 CO. (19231 501 A 283 (290) = 
51C 86 = 1 R 637 = 21 A. L J 784- 
25 Bom L. R 1279 9 0 & A L R 937- 
33 M L T. 395-2 Bn*. L J. 254 = 
(1923'MW N. 609 r a I. R 1923 P. C. 211 - 
28 C. W. N. 470 - 39 C. L J 186 76 I C. 910 = 

45 M L J. 505 

-Mortgage—Priority. Ste Mortgage—Priority. 

S. 51. 

-Fraudulent transfer—'Transferee under-Improve- 

went* eflei ted hy-Compen*atinn for-High* to. in eject¬ 
ment suit hy hint on foot of tranter. Set TRANSFER OF 
PROPERTY ACT. $. 53 - FR AIHHM.INT TRaWER- 
Party to-Trassffrfe. (1854) 6 M. I. A 27(501) 

-Hindu widow—Purchaser from — Impwe*new« 

effected by — Compensation foe. Sft HINDU I-A*— 

Widow-Sale by—Improvements effected, etc. 

S. 52. 

Administration Suit. 

-Purchaser from heir or residuary legatee petwfmg- 

Rij-hH of. Stt Al)MISTSTR\T|0\'-S|IIT FOU-SvlF 
HELD. nr. (1901) 32 IA 1 (16)-*32C 198 (218). 
CONTENTIOUS SUIT WITHIN MEANING OF. 

-There i* no warrant for the view that a rail ten- 

tious in its origin and nature is not contenting within the 
meamne of S. 52 until a summon* i* *ervcd on the oppr-ite 
party (|05). (/W Shtngto*.) Faivaz Husain Khan 
v. PR AG N.VRAIN. (1907)34 I. A 102 s 

29 A. 339'345)=2 M L T 191- 5 C. L J 5F3» 
11C. W. N. 561-4 A L J. 344 = 9 Bom L R 650 - 
10 0. C. 314 = 9 Sar. 220=17 M. L. J. 283 
Execution sale. 

- APPlitability of ru/r of ti« pendens to. 

Pendinc proceeding* by S in execution of a money decree 
which he hcltl again*! B. in which preceding* S claimed to 
off again*! the amount of hi* decree the amount of a 
decree for mesne p-ofiu which P held against him. the 
respondent attached P'< right to me«ne profit* under the 
said decree in exeoition of a decree for muter which the 
respondent held again*! P. Subsequent to the respondent’* 
attachment the matter in dispute between S and ft wa« 
x-ttled hy a con*ent oriler.to which the respondent wa* nor 
a party, hy which fp, decree for me*oe profits was sel off 
pro tm'« against Si decree again«t him. 

Q'ne't whether, if the respondent had porcha*ed ff, decree 
for meme profit* at a sale under hi* (respondent's) execu¬ 
tion. his attachment of 'he decree for mesne profits would 
have protected him from the effect of the consent order of 
*et off. hi* attachment having been made p'ndentr/iit. that 
i< to say. pending the proceedings be»ween S*B. in which 
the question wa* raised a* to the right of set off ( 74). (Sir 
Parnt: /WA) DlVtvnRONATH SaNNVAI. K R*M- 
COOMAR Ghose. (1881) 81. A. 65=7 C. 107 '117 8)= 
10 C. L.B. 281-4 Sar. 213. 
A claim pot in by M to property attached by B in execu- 
‘ton of a mortgage decree obtained by him against 


TRANSFER OF PROPERTY ACT (IV OF 1882)- 

(Ccntd.) 

S. 52~(<W) 

Execution Sale-(CW</.) 

the mortgagors haring been disallowed. St instituted 
a *cit and obtained a decree declaring that the said 
preperty belonged to him and was not liable to be attached 
and *t4d inexecution of X, decree. To that suit X, heirs, A 
)*tng then dead, and the mortgagors wete parties. Mean- 
while the property had been brought to sale in execution of 
Xi decree and had been purcha*ed by one Mori, who was 
not made a party to STi suit. SP, heirs disturbed the 
possession of Moti whereupon he (Mori) obtained an order 
removing that oiistinotion. Thereupon AT, representatives 
snfrf Mori for a declaration that the execution sale in favour 
of Mori was invalid and ineffectual as against M and that 
\I was the person really entitled to the property. 

Held that. Mori's purchase having been made during the 
pendency of STi suit, it was affected by the doctrine of In 
f**den, and that the fact that ST, suit wa* after the 
attachment in execution of the mortgage decree in Xi 
favour did not affect the apiJicaNlity of the dcctrite. (M 
f/Monir.) MOT1 I.Al. v. KaNaB UL-DIN. 

(1897)24 I. A. 170=260.179 = 1 C.W.N. 639 = 

7 Sar. 222- 

- Stt cho Transfer of Propfrty Act. S. 52— 

mortcace-Suit for sale on footof-Sale of 
mortgaged property etc. 

FOUNDATION OF DOCTRINE OF LlS PENDENS. 

TV doctrine of In fruit*,, with which S. 52 of the Act 
of 18*2 is concerned, is not. as Turner. LJ. ohse-ted. foon- 
M upon any of the peculiar tenets of a Court of Equity ar 
to implied or constructive notice. Itdoctnnecom¬ 
mon to IV court* both of law and of equity, and mV.... 
•par thi* foundation, that it would plainly be impowNe 
that any action or suit could be brought to a *u«®»ul 
•ermination if alienations ftndmt lilt were permitted to 
prevail." The correct mode of stating the dretrine, a* Lor 
franmorth. L C. ob-erved in the same case, is that **• 
dealt lit, neither party to the litigation can alienate the 
mocertr in dispute *o a* to affect his opponent. (Un 
Ilfrr«fkW.) FAIVAZ HUSAIN KHAN »- MUNSHlPRJO 
NARAIN. (1907) 34 1 A. 102(105)-29 A 339(3«» 

2 M. L. T. 191 5C L. J. 563-11 C. W. N. »1 •; 
4 A. L J. 344 = 9 Bom L. R. 656=10 0.0. 314 

Maromedan Law. 

- Mi 0 f decreed—Suit hy creditor for payment of. 

rv t of estate in hand* of heir at-law—Alienation 
law peorTig. Stt MaHOMFPAN LAW-DEBT DIE 
DECEASE D-l I ATI IITV FOR F1C. ^ 

(1878) 51. A. 211 (223 4)=4C. 402 (4078)- 
— - -Dower—Suit by widow against husband's heir fa 
Alienation by him before and pemrting— 
rule of lit ftnien, to. Stt MAHOMEDAN LaW'I"*^ 

-Suit for—Widow—suit by. AgainstH!™.^ 
* ,u *' s «*■ < 1878 > 6 £ ($ io). 

Mortgage-Foreclosure Suit. 

- Pur.kiur of Ifuity of rtimtiio* ft* ******* 

fending, if afeelti by ittret tkrrtin. . ,,, y- 

The case of The Ri-hop of Winchester r. Pan* U* | 
194. 201) merely determines this.—that where tbert 
suit for foreclosure and the mortgagor, a defendan_ 
suit, makes a voluntary alienation, pending tbesu'-. _ 
part of hb interest in the equity of redemption, a pa a 
will not be apowed afterwards to institute a new s« 
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TRANSFER OF PROPERTY ACT OV OF 1882V- 
(CtnlJ.) 

1.6 

MORTGAGE— FORECLOSURE SUIT— 
new foreclosure. the ground being, that if that mt permit- 
ted. proceeding in a foreclosure wit «ould be 
beasM every day a fresh alienation might be made » «*" 
part of the proceedings. But that was >imply a fomW 
nit and the subsequent mortgage* .odd be W frc« 
instituting any nevr suit in the Court of Chancery for the 
purpose of enforcing the equity of redemption. Tha.ca* 

simply decides, that subsequent mortga-.es of an equity ... 

redetnodon are bound by a foreclose wit < MW < 

M« Jam,) ANUNDO MOVFF. 1X»FF r. 
DIOCHUNDER MOOKERJEF. (1871 >14 M l A 101 
16W.R.P.C 19-8B L.R 122=2 

MORTGAGE-SUIT FOR SAl-E ON FOOT OF. 

-Mortgage Ranted pending, if affected bydfcreei , 

nil. S« MORTGAGE - TRIOR \SI» SWSJMJW 
mortgages—Decrees on foot of-Mlfs in fxe- 
CUTION OF. (1907) 84 I. A 102(106)-29 A 339 316 

- Sol, of mtriwJ W'T •* • '• ,7 ' 

iurn fading, if ti«led hy 4</nt /* «*/• 

In October. 1865. plaintiff advarxed m»nra t- \ <* 
mortgage 0 ( his estate. In Decemkr. 1 *" 1 <*«" 
U<w was issued by some crexCtors -4 A “!•« 
obtained by them prior to the mortg.r •" 
teinre ns effected under that f*** * "Wr 
bitthe mortgaged property nas^l inesecut.;- mW 
1*67 and purchased by one A'. In the meaMn*. 

<b*ule in July, 1867. and in the n*-rth of N-e. 
plaintiff had instituted a suit in the ndmarj !*■» *•' 
^Station of his mortgage by fomtowre or « 
High Court thought that, if A' had m* ■**. 

*the mortgage vait. he would not be l*-J «* «* 

‘herein, and that hit right of redemption 4 ik r • 
■oetgige would remain unaffected. Th«r la-djr 
***« whether ihe High Court were nth » *”* J t 
Wlon of the doctrine of lit fodon < I'* > *' p( , 

NllAKANT BAKHJ1 -'"^■Am 
MULUCK. (1885) 121 A FI 

120 414(420 l)-4Sar68S 

3 --V. the proprietor of an estate. 

«* father of the defendant. toffalMWf* "fgR 
Peoprktary interest to him (the father of tk mmmb 
After the putoi lease and the mortgate m W 
father of the defendant. a creditor of Mmi* *“ 
ft*» ««»ched the same estate^ I «+•■^ „ 

JRS »"4 under that sale the plain'll became 'he !*'">• ^ 
**) m the meantime the father of the defendant 
porting hh charge aeain.t .If. and he go* a *€£.*«* 
•h* tnonth of May. 1872. a sale took place under h.‘ «*«• 
and he himself purchased at the sale. r^ 

that as the suit of the defendant * fxk'' 

JjAarge w u pending at the time V. 


TRANSFER OF PROPERTY ACT [17 OF 1882V- 

(r.*/.) 

S. 52 

MORTCACE—SUIT FOR SALE IN FOOT Of— 

A transferee of mo.iga.erd property pending a suit for 
tale «> the mortgage muM take his interest subject to the 
ixideets of the wit; and cae of thow i» that a purchaser 
coder thedes.ee will grt agud title againsl all person* 
whom the suit binds. 

HtU that a tramfen* A Hari, Me could not. after sale 
it ewewtino of the deers* oUained in the wit. claim to 
redeem ikprrfe.tr by paying the del* on the ground that 
he »a. *4 nude a pair to the ptoceedwgs (311.). \Uri 
UAkm»A UMVS CMl.Nt.IR SlRftK :. MWUWIAT 
ZUI».R f'UlMA. (1890)171. A. 201" 

7 ' 18C. 164 (17M)"5 Sar. 607. 


Partition Suit. 

-/Vm/av tf W/ ff-ftrlr hi* 

J<*i„ A mlifJVtot * d*'*U*r. 

TV 6nil shs.se io a iu nit ion »».t dsclaied ihe respond, 
rr.ts Ctoitksl to the of (be property in dupute 

the jndgmewt sWrtoc of that parl.tion «V*.r* wrth- 

irx ctfs? sise.’SSs 
Aiwrtswssgjs 

•i(ljmr«u j, c*<o:*. they *«W not base Urn booed by the 

aHHH .be partita suit. frjSSjJS 

(Sir Afarw /Veovi.) PROSONNO 

iSi^ritiSvV. HROIONdTH WnjWW. 

fllWlBald 82 -8S.th.SI0-IBWR.M. 


«*rge waj pending at the tine ot the • ' y 

- tbe plaintiff was bounsl by the pr««*2 ^ -.y. 

purchase, the plaintiff got '* 

fet to tbe putoi. and subject .0 the charge m U'* 



1 "I* purchase, theplaintirt j 

W to the putni, andsuhjert «••***?" !£* tbe 

father. No.^ f 4/ k«M M 

"of the proprietary interest die w««M ^ V 

^ the ule to defendant 1 * father 0* JJL 
«) from all interest in the property. »* 

<>* plaintiff must be exchded. be havmg ^ 
^ right, title, and interest of V. ^ ^ 

•Her the purchase h Apnl. I*W. k fj|bfr 

Proceeding, in the wit of the dr.r “ . oVOH fir 
JWMmrie.)R auhamadhubH oj-O'*" s 811 
^njn. (1888) 15IA 97 s 15 C ^ 
rf'toftrtt of tori tog*! froftrlf f** <’ 

In ivil—Ridimpiion right of . 

j6o 


TRlW-SnU FOR ADMINISTRATION OF. 

_, 1 , r.y»». "t* 

«, ,, /r Itgjoftu Urtkc. Mtr"fC*rt-N«*t*V*t 

titssis-'*»r 

|n asaM wnmgm a ^ c ,| aipmfB t of 

the re-pts tve r. of the Hurt, a iterree. 

SiTl'T-Vw' «a‘ maA bv wbr h it was dsclarfd m!,. 
"K uasentitM toa one. 

/ ,i ,v surplus mc-ne of P-fc.lws triiirh 

‘ n ?J. h !Ltinilir and ' and 

•.mUdesI a pa that tbe Irustst* *l^uld telain 

|0-J-I»*7. a ! , rflfr p, (1 «.ri^. m order lo 

r ?Z t|-8-1885. The sale w stuly kid. 
,v s-drr of the emit, the trustees ext- 

a-l r ,,c ‘ ^^.Trilv sm 2-8-1W0. 

title to tk houw ewatyed. or de f the 

a« Ar|s,«| U a 1 «ompj bjKl l0 further 

^ Co^ in further 
«der* and dirK J |„r pyrnwit of the 

p»«tsAer ».'k same urt m P , L R , 2 

q ^,„. (K«- 
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TRANSFER OF PROPERTY ACT IV OF 1882)- 

S. 52—(<•.//-.) 

fKi'>r-scir for adaiisistr vnoN or—(C«W.) 

55 C. 532- 26 A LJ. 121- 11928; M W.N.149- 
27 L W 336 47 C L J. 396 - 32 C W N 629= 
108 I. C. 312-30 Bern L. R.783= 
A. I R 1928 P C 38 - 54 M L J.473 

S. 53-Fraudulent 

-Meaning *>f. .V,v FRAUDULENT—MEANIKC OF. 

(1891; 191. A. 15(18;-19 C 223(231). 

S 53-Frandulent benami. 

- Sa Benami-Fraudulent benami. 

S. 53-Fiaudulent transfer 

Benami transfer. 

Khi err or. 

KVIHLNTE AS 10-API*R»riA1ION of-Principle. 
HINDU KVMII V - FkxIM I FNT TRANSFER IV— 

A ll EMI T AT. 

1 A"' API’I ICABLE TO--ENGLISH STATUTE. I3EUZ.. 

c. 5. 

Uian Bond frai du lm-suit to enforce— 

hnriHINOF DERI JUSTLY I'l l. 

Party to. 

PI.EA OF. 

Setting .aside of-Suit for. 

TfSTATOK DECEASED-FRAUDULENT DEED BY- 
CREDITOR or TESTATOR WHO HAS OBTAINED 
DH‘KI» FOR Ills DIM'. 

Transaction amounting or noi amounting 
to a. 

Ilf N AM I TRANSFER. 

-Mi»lilklinn. Sit BEN.AMI-FRAUKT EXT IRAN'S- J 

»ER. 

-Hta' of-DifiiiKiMi. Sit Bin ami—Fraudulent 

TRANSFER. (1916) 44 L A 72(767)- | 

44 C. 662 (6701). 

Kffeci of. 

- V .vi /1 ridakt. 

On a liaiufer being e*tabibM as 1 fraudulent one intend¬ 
ed to tlrfc.it the rights of the ere bon of the tiamferoc. 
ihc creditor* will not 1 * entitled to recover the whole of (he 
propelty Iransftmd from the transferee. The only rouh 
will be llt.it as against their debt*, a* again*! their claim*. 
Ihc transaction could not be maintained. Th» moment 
Iheir debts were sati'lied the remainder of the property 
transferred would remain in the hand* of the transferee 
(517). (Mr. Ptmkrhn bt ’k.) BEEBEE TOKAI SHEROB 
v. BlGLAR. 

(1856; 6 M. I. A 510 = 4 W R. 87 = 1 Suth. 259 - 

1 S»r. 577. 

EVIDENCE AS TO—APPRECIATION OF-pRINCIFLF. 

- 'Fails mint k :i,wJ ih nlatien to tiuk am/ ai a 

:Mt. 

Where the question for determinatiai was whether a 
mortgage executed by a debtor in (avow of cue of bit cre¬ 
ditor* wa* a knj fi/t transaction enteted into with the 
object of securing the debt of the creditor or whether it was 
a mere contrivance for defeating or delaying the just claims 
of the other creditor* and retaining the properties for the 
benefit of or in trust for the debtor, the District Judge took 
each fact which militated again*! the for fda of the mort¬ 
gage separated from the rest of the fact* and proceeded to 
demonstrate that it was quite consistent with good faith, 
and by this pieces* he held that the mortgage was a k*a 
kJe transaction. 


TRANSFER OF PROPERTY ACT (IV OF 1882)- 

. (Cmtd.) 

S. 53 -Fraudulent tr*nsfer-(0/<f.) 

Evidence astc-appreciation of-Prjnciple- 

iCmli.) 

HtU. that the course adopted by the District Judge was 
patently erroneous. 

In a case like the present it is essentially necessary that 
I the facts should be considered in relation to each other and 
weighed as a whole. (Mr. Amur A/i.) SETH GHUN- 
sh am Das r. Uma Pershad. 

(1919) 23 C.W N. 811=(1919) M.W.N. 513= 
10L.W. 511 = 21 Bom. LB 472^17AiJ.410- 
15N LB. 68 = 60 IC 264=36M. L. J. 483(490). 

Hindu Family-Fraudulent transfer by- 
attemft at. 

- Smgintui or, um it cur a ettim[anpng. 

An attempt in a Hindu family to pot property out of 
the reach of an apprehended claim is ordinarily accompa¬ 
nied with very suspicion* circumstance (304). (Sir Rckrt 
Pkillimm.) JUCGUT MOHIN1 DOSSEEt . MUSSVMAT 
SOOKHEEMONEY DGSSEF. (1871) 14 MIA. 289- 
10 B L B 19 (P C.) * 17 W.R. P C. 41-2 Sntb. 612- 

3 8»r. 23. 

Law applicable to-English Statute, 
13Euz.c. 5. 

- Agfhrakhty in India of friiui/Jn if, and tf itm- 

mm late. 

There seem* to be no doubt that the principle of the Sta¬ 
tute of 13 Eli*., c. 5 and the principle of the common law 
for avoiding fraudulent conveyance have been given effect 
to by the High Court* of India, and have properly guided 
their deewems in administering law according to equity and 
gcod <oo><ierce (17-8). (Lord FittGtrald) AID00L 

Hye r. Mir Mohaufd Mozuffkk hossein: 

(1883; 111 A. 10-10 C. 616 (624)=4 Sir. 600. 

- Aff/iaklitj in mofutnl ef. 

Stmkt the Statute of 13 Elia. c. 5 may not extend to or 
operate in the mofuuil in India (17). (Lard FittGtM 
ABPOOI. HVEs. Mir Mohamed mozuffer Hossein. 

(1883) 111 A. 10-10 C. 616 ( 621 )=4 Sir. 600 
- Soft and if at tf. 

Qnatrt w hi her the Statute of 13 Eli*., c. 5 if more than 
declaratory of the common law so far as it avoids Iran** 
tiems intended lo defraud credilors (17). (Urd Fit* 
GtraU.) ABDOOLllYEr. MIR MOHAMED MOZUFFW 

HOSSEIN. (1883) 11 1. A. 10 -10 C. 

LOAN BOND FRAUDULENT-SUIT UPON- 
PORTION OF DEBT JUSTLY DUE. 


—making bond security for-DuaO 1 '*’ 
Court. Stt DEBTOR AND CREDnOR-DEFTOR-^ 
BOND FR AUDULENT BY. (1874) 1 LA- » ^ Vlh 

Party to. 

- Satis* BEN AMI -FRAUDULENT BENAMI- 

- Rilitf m fat ,j transfir king froudultnl-RP 1 

Whatever may be the real intention amongst 
of some of the members of a Hindu joint family »«** 
ingadeedof partition, purchasers from them b 1 « 
undoubted right to bind them, by the execute “ ^ 
deed and tbeir puUic acts attending it, to the fulfill^ 
those obligations which sach public acts cast 
Courts ought not to credit readily assertions of 
fraudulent intentions, which, made to day for one 
may be abandoned oc denied to-morrow for the 
another and inconsistent one. 
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TRANSFER OF PROPERTY ACT (IV OF 1882)- 
iCmU.) 

8 .63-Fraudulent tx an sfer—> 

Party tMCmW.) 

Their Lordships do not mean toupplj ih.- jWoIkivj- 
Ikes to any mere benami transaction, or in any way to 
the authority of the numerous <ie\i'iuo» »hi>h hare esub- 
lisbcd between the apparent and the real. though romerkd 
title, that a benami transaction, devoid of fraudulent dr-ign 
aay be made the foonaation of a drerte in a Caul J 
Jwite. SRIMATI SUKHIUANI D.ASI r. MAHESDRA NAlH 
Durr. (1869)4 BLR. 16(29)-13 WB PC 14- 
2 Sar. 530-2 Suth 297 

- Traaifrrt.—lmpr,'Vtm/nt> tf.iUd 

ti« for-Right h-Ebiiwm A; him ,« fat tumftr 
-Rigit in. 

In an ejectment suit brought by a tran-fme «-f |K«^evty. 
the Court below held that the trailer *•»' fi Judith* a«! 
«id against the creditors of the transfer.*. and that there 
**J no estate or interc*: in the plaimirt again'* creor. 

HtU, in such a ca e. that the transferee « «* not tou." 
to ary allowance for am etpemlrd !■' him fcvtafM"*' 
9m made upon the«t .tc (50 1 ). ( Ur. Mtrk 
Hwadee llAHOMEti CaZIEM SHIKAZIf • M»»M» 

Ally Mahomed Sho jstry. _ 

(1864)6MI A. 27• 8Moo. PC 110-1 Sar.489 

- Trauiftrtr—Rttittry «■/ grtfHtJ 

Rigtl it—Fraud <*uUmfiattd wntd •*/ 

To enable a fraudulent confederate to retain property 
baruferted to him. in order to effect a fr. «l. •" n "' n ' 

l)ttl fraud must t« effected. Then, and then akne. •**' 
toe fraudulent grantor, or rim. I*e the right t* • U"“ 

« of the law to recover the properly he h:.* p»ntd 

PFTH tPPERUMAl ( HETTY •~. M• M 
"“SiRVAt. f 1908; 351 A 98 35 C «<«•>- 
4M.LT.12 7CLJ.528- 12CWV5J2 
10 Beta.L.E.590 -6 ALJ. 290 14 Bur LB 108 
4 L BR 266-18M LJ 277. 


TRANSFER OF PROPERTY ACT (IV OF 1882)— 

(CrmtJ.) 

S. 53-Frandulent transfer-^.*/./.) 

FLEA Of -{CtntJ.) 

20 Bob L B 502=4 P.L-W. 9-431.C. 268^ 
34 MX.J. 97 (100). 


smisc aside w—S uit »or. 


--DeUw—Trust deed fraudulent by—Setting aside of 

-DtU d*e I* debtor u> tiosiet—l ien for-Enfwremcnl 
j. stt debtor and Creditor-Debtor—Trust 
PLED. ETC. (1867; 11 MIA. 317 (3356). 

-Debtor—Tiu*t deed fraudulent bj-Setting aside of 

-Purchaser of property in execution of dev fee against 
debtor—Right of—Deviee More sale declaring transfer 
X M j, ag ain't rreditocs. Sit IH BIOR AND CRIIHTOK- 

ihudr-Tri-st deed. etc. 

(1867) 11 MIA. 817(337 8). 


-f.im C«* tJLlh U rl Jit J H Irani- 


T ‘TriH\Ur»r—Rturtry ti fraftrty trantl-"-' 
Kigkl tl—Fraud (HtltmfJal/J ** tarrt.J h* " m 
ttf t Irx-arJi an arrangoumt. 

“*»i contended that, where there i' a fraudulent 
J*®* ,0 defeat creditors, if anything l* d-me ■*< * 'P 

to token to carry out the airangemeol. w h * *« ,,ul 
" *" todictment for conspiracy. would amount to* ^ 
* of the conspiracy, any property tranced »j 
•“O' lo his co-conspiraior cannot be rccomett iu «. 
*Wi. however, is obviously not the law. (1W Atbuun 

p *nupri RlMA L cheity 9 . MUHUSM sntwi. 

11908) 351 A. 98 = 35C.551(559)-4MLT.12 

70.LJ.628»12C.WN.562 = 10Bom LB ^0 
»I.U. »0 . U Bit. 111M ^ J; 1 *^ 


— IK. run 
in-rr.gn.ti 

The purchaser of pc^oty in exe -t«m id a decree r-Maiu- 
dagainM A v«\ for *sLratM« that a JcvnI of trust 
esevMnl Uf A .ha.png the pmfajj ***** ■*** &*[ 
1 ,if wrth payment, of drUs allcRtvl to be due If -fAtm 
U.auK.be deed was eucutrs. with mU.it to «hfraud am 
rWa, swl-n*.. Tf* C ourt UW. th.t ihc ckvJ 

was executed n.tu the ir.ient alhged. nude a.^iee tkvUf* 
mg (be ilecd U. be fiaudukot and cad a« against llw plain- 

"^J/.luSfivrrT. in point of form, unt twfarin 

a* a nb’At. but bring interested ojl/ to icmovr the 
,<«sl.. 4 oltknay«ltbe a-eition of h.s own right, in 
..-.d loil« property wU-h be ha* pmhaKd. ibeir l^r.l- 
v* u.i ik« Ih- rvirtion of ihe tkcrer wbkli retain, the 

t w f«« v f w iw xmuH . Maitland. 

“'" almuliu m-rs.u M 2 S .„.m 



PLEA OF. ... 

•olvent-Transfer bf-AsdgneeV *£*• 

» franduient transaction-O hs' of prwr 

many years before. Srt IiMOlYEKCV-ASJJ- “ 
«m BY INSOLVENT—SlTT TO SET 
UHTTHANSACnON.^^^^^^ 

deed—Fraud-jlent benami »atu<tof 
of—Onus-Quantum. Stf BlRM> 


Of-Onus-Quantum. ^ V I 

"’■'Daughter. (1928) 56 M L J. 244. 

7 Coudl appeal— MaintainaUlil) 

-lotestigation of. necessary. &****'•’ 
Cot D .-.. . <r .. U a LI KAHADLR- 


’Investigation of, necessary, 

[M RADHA KRISHNA Ra “ iiO. 

MULT.28-16ALJ »- 7 H- g. 

-■220.W.N. 330 >(1918) M-W N- w 


-.A,amt ,/ -Mo-K./rtj.‘M:t ,*'l-Atttu/ty. 

Sr k p 151 °* " ,r "E £V: 

iTkiwTLmJS??•««-■« Ut “ unK, " K ‘ 

^ 'rS-Miiv f«r the view that a 'uil to «1 aside a 
* u ,.,lrr S. $1 of the Trawfcr of hopeily 

.J* ... 

S2s»“-^ 

and hare not f-medan, «pnK« whether 
Asmwexjwe' * ^ . , w |d hare lerti arudfd in a 

, helwn*fOT' «r )• Qium****. l-owerer. the 

P n2kfoidtok awthority for no such rkw(.ee the 
**', * iUlc Vr*ca<girrn in 51 M.LJ. Jo-mal P-iHon. 
“tSSTllij /£tr-) CH LITER PUT SINGH r. 
PP 'tJJy <1904 1 321. A. 1 (16)- 

Ma h arajHah»'-JR. 225 2AL J 190- 

”.S.J 713 7CLJ 395 10BCD LB 262 = 
8Bir7l3-7^ MLT3(1 18M .lj.wr 

»• -S,—Once 00 mi"*' ° ,,le “ FlMd » len, l 

-Lwardun-Cbatp ^ o| _ Monty advanced 

tranextrem <,t ^/„ fp ^ rt --Charge's right to. 5,t 
BO der J 1 [« . SSr-CUA«MaS OF-CHARGE ON 
h, hwi U« >*' JJ VT Transaction. 
MINOR’S E^ A «' f|, ' ul (1 g 66) 10 M 1 . A. 454 (473). 
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TRANSFER OF PROPERTY ACT OV OF 1882',- TRANSFER OF PROPERTY ACT (IV OF1882}- 

(C-n/JA | (C*W.) 


S. 5* -Fraudulent transfer-(Or A) 

Sh iinc v.Mhtoi—Si it FOK-fCc*«.) 


-(iuardian—Charge on minor's c-*iau«— FraodcSent 

transaction creating-Settinj; a>i«ir of. on payment to char¬ 
gee n( money adi-mred lot Mmfir; purposes—InterrA on 
that amount—Kale of to I* allowed—f.«i!ra<t rate or net. 
.Vo- Hindu l.ru—M inor—T ii’.vkDtAN of-vharce 
ON MINOR'S ESTATE—FRAUDULENTTRANSACTION. 

f 1866) 10 M. I. A 454 (475) 

Testator deceased-fraudulent deed bv 
-Creditor of tfstator « ho has ortaiseh 
DFCRFF FOR HIS PFBT. 

-A fight ■*/, Jfitin/ fref/rtf iiwnfa/tJ—MtJt *i 

tn fating. 

When a manger i* in po**..^* of property <4 a 
debased testator under fraudulent ami dram tktrk rwvut 
«l I*)- the imitator, a oerlitnr of such testator. who 
has obtained a ilts’ree. should, in Order to tamer hi< 
decree <W>t from that prn(vity by ettinQ aside the said 
dced» to the extent of htscLiint. bring hit suit. when re*W- 
cd in execution-proceeding*. agair»t that Mranger. Instead 
of so rloing. if he olrfain* a pe^oml decree againM the 
residuary legates: of 'he tstator as if the del* «a* a deV 
personally due from the legatee. and pits the property to 
sale, the auction purchaser cannot subsequently sue the 
stranger for pos*e**ion of the property, on the pound of the 
deeds Ix-ing fraudulent and without cwnideration. as the 
legatee, who* right, title and interest. he has pu-dived. is 
as much a volunteer as the Mnn-er (524) (.l/e. Pmkrt *r 
high.) IlFFltFF TOR M SHF ROB f. n. M. F. RfCl AR. 
(1866)6 M I. A 510-4 W R 87- 1 Suth 259- 

1 Sir. 577 

Tk ANSACHON amount ini; or nut AMOUNTING 10 A 

■ Ctniiitnhtn—Tmm fa fa -.■»/. l*i m AW t f 

atlihru 

In thi« ca* the Judicial Committee affirmed the deci»kw» 
of the High Court nhih ‘rta'ide two alignments on the 
ground that they, though for goxl con*i<leration. were 
made to defeat creditor*, ami held that no valid packings 
could be l«a*ed on either of them. 

The qm-tiot. whether any of the parlies could e-tabSdi 
rights based, not on the alignments, but on other grounds, 
such as the actual payment of ilehts. was not Wore the 
courts below, and their I/wdship* did not accocdinely pro 
nounre any ooini<* upon it. [farj .?/•«//<**. (CHID.AM- 
BAR AM Chfitiak Srinivasa Sastriar. 

(1913) 37 M. 227 18 C. W N 841»16 M. L. T 286 = 
20 C. L J. 571 -f 1914^ M W N. 754 = 
16 Bom. L R 783 = 1 L. W. 963=23 I. C. 714 = 

26 M. L- J. 473. 

- ■ Cfttfiton—Pit ft ntf,v <'/ c-.- Turn fa v,-*r. 

ini'. 

In a ca%e in which no consideration of the law of bank¬ 
ruptcy or insolvency applies there i« nothing to prevent a 
debtor paying one creditor in full and leaving cithers unpaid 
although the result may be that the rest of his assets will be 
insufficient to prnvi«le for the payment of the rest of hi> 
debts. The law i' lightly stated by Palles. C. B.. in In it 
Mroney where he says : “The right of the creditors, taken 
as a whole, is that all the property of the debtor should be 
applied in payment of demands* of them, or some of them 
without any portion of it being parted without considera¬ 
tion or reserved or retained by the debtor to their prwpdice. 
Now it follows from this, that security given by a debtor to 
one creditor upon a portion of a upon all his property 
(although the effect of H. or even the interest of the debtor 


S. 53-Fraudulent transfer-(CW</.) 
Transaction amounting or not amounting 
to a -(CmJ.) 
in making it may be to defeat an expected execution of 
another creditor) is not a fraud within the statute; because 
notwithstanding such an act. the entire property remains 
available to the creditors or some or one of them, and as 
the statute gives no right to rateable distribution, the right 
of the creditors by- such act is not invaded or affected 
(106-7). 

Hdi that the transfer in the case was one in which the 
delaor had preferred one creditor to the detriment of ano¬ 


ther. but that that in itself was no ground for impeadung it 
under S. 53 of the Transfer of Property Act even, If the 
tlebtor was intending to defeat an anticipated execution by 
the plaintiff (107). (M HVr*W r .) MUSAHAR SaHU 
:. Hakim Lai (1916) 431. A. 104 "43 0.621- 
19 M. L T 203-(1916) 1 M.W.N. 198-3L W.207= 

14A.L J. 198-20 C. W.N. 393 = 230. LJ. 406- 
18 Bom L R 378 - 321. C. 343 = 30 M. L. J. 116. 

--The transfer which defeats or delays creditors is not 

an instrument which prefers one creditor to another, bit an 
instrument which removes property from the creditors to the 
l*ne€t of the debtor. The debtor must not retain a benefit 
for himself. He may pay one creditor and leave another 
unpaid. So soon as it is found that the transfer here 
impeached was made for adequate consideration in satisfac- 
t ; on of genuine debs, and without reservation of any 
lx«ef t to the debtor, it follows that no pound for impeach¬ 
ing it lies in the fxt that the plaintiff who was aho a 
creator was a loser by payment being made to this preferred 
fit itor-there being in the case no question of bankruptcy 
(107). (faJ IPr/nhif.) MUSAHAR SAHU o. HAKIM 
I.AL (1916) 43 LA. 104 - 43 C. 521 -19 M L.T. 203- 
(1916) 1 M W. N. 198-3LW. 207-14 A. L.J.lW- 
20 C W. N. 393 23 C L J. 4u6 -18 Bom L. B- 378- 
321. C. 343 - 30 ML. J. 1«. 

-The fact that a judgment-debtor prefers a creditor of 

hi*, with whom he is connected by family ties, and effects * 
transfer of his property to that person in lieu of his debt 
nith the set parpo«e of defeating an execution by anertber 
creditor, will not stamp the transaction as a fraudulent 
transfer. A debtor, for all that is contained in S. 5) ofthe 
Transfer of Property Act. may pay his debts in any order 
he pleases and prefer anv creditor he choose*. {SirU* 
•nut Jtukim.) Mina KUMARI BlBt r. BlJOY SlNCH 
nuDHURlA. (1916) 44 L A. 72 = 44 C. 662 (671)° 
21 M L. T. 344 = 5 L. W. 711 = 210. W. H. 585* 
25 C. L J. 508 -19 Bom. L R. 424 = 15 A. L l 
1 Pat. L W. 425 = 401. C. 242 = 32 M- L J- ^ 

-A debtor is eniitlrd to prefer a creditor, onkss the 

transaction can be challenged in bankruptcy, and soch* 
preference cannot in itself be impeached as falfing 
S. 53 of the Transfer of Property Act. The transfer.«« 
defeats or delay's creditors within the meaningof tM 
diem is not an instrument which prefer* one 
another, but an increment which removes property frt® 
the creditors to the benefit of the debtor. 

In a case in which a mortgage deed parportMJ 0 . 
executed for (i)tbe balance of principal and * n,er ®Vj 
under prior promissory notes executed by the mortgagor* 
favour of tbe mortgagee and (ii) a cash advance m . . 
the time of the mortgage, the High Court coocurit (M 
District Judge's finding that the deed was duly 
the mortgagors and that the consideration wastmij^ 
in tbe deed, but nevertheless held that the mortgage** 1 
made with intent to defeat and delay the credtort. * 
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TRANSFER OF PROPERTY ACT {IV OF 1882'- 
(OuU.) 

S. 53-Fraudulent transfer—UVW.) 

Transaction amounting or not amountin'. 
TO A-(C<m/4.) 

HfU, reversing the High Com., that it* *\>iuei 
inconsbtent with it> finding that the n> etgag^* nme *tcal 
creditors of the mortga&jrs. (hrj Jitw.) M v P* A MAY 
r.S. R. M. M.A.Chlitiar Firm. 

(1829) 56 I.A. 379 - 7 R 621 - 31C W N. 6 
51 C.L.J. 6=30 L.W. 181 6 0 W N 869- 
120 I.C 616-1929 MWN. 911 
A.I B. 1929 P C. 279 1930 AL J 533= 
32 Bom L.R 117 53 M L J. 59 

-Hindu Law-Joint family—Father-Silt 

of—Gift to sen** son- (minor.) of. Sv HlNl't L»»- 
JOINT FAMILY - FaIHER-SELF VO/tMlWN «»r- 
Gl»T TO SON’S SONS OF. {18.3; 20 W R 137 

-Hindu Law - Joint family-Manager - Gilt ol 

enure family property by. to one member to *aie it fiw* 
the extravagance of another. Sit HINDI’ Law-JoINI 

Family-Manager-Gift by. 

-—Hindu Law—Joint family—Partilimi. X/ lllNM 

LAW - JOINT FAMILY - PARTITION - FKM.TilT.LM 
Transaction. 

-Insobcnt—Transfer by. more Inojvai. Wore 

Inioivency. Su Insolvency-Inswalm-Transfir 

By . (1857) 6 M I A 191 

-Minor—Guardian of — Charge on minor’* e«tate 

created by. Stf HINDU Law—MINOR—GU iRM iN uf- 
ChakgejON minor’s esiate-Frald.on Minor, lie. 

(1866) 10 MI. A 1C1 (471-2) 

-Mortgage. S// under MORTGAGE. 

- Un*tU/i-Fn*i*l<Mt 4/fout •! -PW w. 

The appeal arose oul of a suit brought I* the rr^poodent 
against the appellants a firm of Mm H * 

quantity of gold, said to consist of I.OQOfcU mohu. s. 5«0 
guineas, and five ingot, of gold. which »m afcged to 
have been deposited with them by or* /„«« the vjtacW 
the gold. The plain till claimed a» i he pu«k»et of the 
right of L in the deposit under an auction -ale hclImp* 
mance of execution proceeding, upm a decree uar.hU 
had obtained again.! /.. 

The case of the respondent •*• ihat /. w* one ol a 
firm of native tanker*. that /.’» firm Imran* largely m 
dehttrl. and that, with a vie. to pretwl the pr^iiy from 
hll creditor*. A deposed the gold in iftrlm «.ih tk 
appellants. It »aj .aid that a virkut or receipt wa* pna 
for the gold which was signed by .«e<4 the appelUm* A. 

Hil4, on the evidence affirming the High f.irt.ilui 
the respondent had established hi. «•* ami -a. entkM to 
a decree. (Sir .Vwrttgw A. SmHi.) llWARMl)«r 
Rai Sita ram. (1879) 6 C LR 430 Bakl 308 

--Partition. S* HINDG-LaW-JoINT l .tMH A 

Partition—Fraudulent transaction 

-Religious endowment - Shebah of-lfftit) 

endowment—Sale of. Sit HINDU U* •RIATCHM'S IN 
DOWMUfT. (1877) Bald 140(143). 

—Sale. S// under SALE. 

. 64—Sale—Contract for silt. A.. SAW- 
1 66—For all case* likely *« ■*•«**<• 
ti<®, Including thorn: relating to send-* . k*. .V MU 
AND 8AL«-PURCHASF>MONEY. 

Chapter IV (8* 6810 104). 

-Ca»w relating to mortgage i""l«' 1 ' ,fcr 
•Wioos of tbUchapter will Ir fcawd uu-kr. MnRlr M.». 

--8. 68—Mortgage. S// MORTGAGE 

-B. 68 (c)—Zam* <i*4 froth// tnOi't •' 


TRANSFER OF PROPERTY ACT (IV OF 1882)- 

(0*4.) 

S 58 fcMcvw.) 

It mac be a-nwed that the framers of lire Transfer of 
I'moaly Ait in S. 3*(.) of the Act intended to stale the 
eai-tir- law and prartiic of India with reference to nsort- 
-a 0 c. Iiy oai lsiional >ak (67). florJ limy). U.ALKISHUN 
l»\S:. lEGGE. (1899; 27 IA 58 = 22 A. 149 (160)- 
4 C W N. 153 2 Bom- J. R 523 = 7 Sar, 601. 

S. 59-Attestation of mortgage deed 

—-.|IW.V{wW .4 • 

r*/i4ily ft. 

The word attested in S. 5*M the Tiaii'fn <»f Plopetly Act 
mean, the witnessing ol the actual execution of tin duu- 
meat hy the pasoa pupurtiag to execute it. Attestation 
upou the acknowledgment of the executant is not sufficient. 

When it appealed that the *itnc"et to a mortgage deed 
•ere not promt at it* taecutie* but had put their names 
on the document <m the a- knowhdgmcot of the executant. 
k/4 that the mortgage dud ua> invalid under S. 59 of the 
T un-fti of Property Ael. and that the mortgagee was 
cntrtkd to a personal JeCttr again.! the ececulant ( Mr. 
.tm,r .Vi ) SHAMU I'AnEKr. AlDl’L KADIR R.AVU- 
imin 1912 39 1 A 218 36M. 607- 

11 Bom LR 1034 16 C W N 1009 -12 M L T. 338 
(1912) M WN 935-10ALJ.259 
16C.LJ 596 161C 250 23MLJ.321. 

-Invalidity <>f—Effect—Admi.'Mi of execution b) 

moriraifi—fcilect. S./ tV'iDlM t ACT. & 70. 

(1925) 521A 312-5 P.58. 

-ISndanashin—Moitgage b>—Allegation of deed of 

-Vafidhy ol—Proof requ.ted. Sit PURDANASIIIN- 
MoklCAGE BY-ATTLSTATION OF DEED OF. 

-- -Si pv*c 4,<*m/Mi Ay :<uy >4 iff'*'ll of ti<nna< 

lion nM ,yj ,i:il/nl /<*. 

TV two ui.e» of one / executed a mortgage deed, which 
entasned fhe Mhming mHal 

“The deed is executed by ■» uith CORscSt and permission 
..I our husband 'hat he may not in futore raise abjection 
IB mlatfnof Mh salt ol mortgaged |n«wity (xil- 
Lge>). Our huduml »igncrl as witne** in the ImkI in evl- 
deme of the aUne facls." 

IV denature, in the detrl Were a« follimv -• 

• SiMuturc.. ..Srimaii rifiist wife)-'By n.y own |ien. 

» • • »*-/ .*«!/. X M Um msr^» M 

Signature.... Snmal i 


J/"(scc<md wife.)—"Hy myown 


SrjnaUit.. 

WhMMcd b} ....SaUal H Saphal. 

TVrpeslMi was whether the mortgage l»md wa» pto 
paly attested, in otha word.. sWbu J ».«. an allying 

•ilDcm. It appeared from .be esideme that / dgned the 
d-unmert after <ein £ the «rt«MI of tire document b) h.‘ 
The High Conit heH Hat mnerthclcv. / was hut 
an altering witness In the ImwI. because (I) be did not 
purixt 10 dfll m the .foment a* altHiBg “itisex., and 
(2) the doiament eMaUidwd that he dgned the dwument 
a. ci'ins Ins appco.al totlie l.ansKlioii and not as all 
jitesting • itots'. The ll-gh« ourt hri.l accXBrliigly that the 
ta-tfiK bond was invalid for want ol piefcr attestatkai. 

Un appeal their LtMipl affiinwd Ik High Court, 

,/ ,4 M.vi Sarkak Barnard & Co. r. auk Man- 
llirr Kl’vRL (1924)83 1.0.170.* 

J " A I B 1925 P C- 89 26 Bom L R. 737. 

-l’^fir*tu-iV nmrtW—AltotttkB ,lu ' of- Ab- 

muu id -Enf'a.'-iUhty <J m-ulgagc as .«cfi-Effect on. 
V, MuKir.ci.r-rMTRICTVXRY MORTGAGE—DEED 
tMMCClING i" ‘1916.* 31 M.LJ. 261. 

- yjUujol—lfm»4ionnilr-Fnry Counttf aff,,// 

—/’trmi’sthlity ft* *' a ,lKf ‘>‘—Fmiu4 ef we la 
. Court h /A f» ai4<*U. 
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TRANSFER OF PROPERTY ACT (IV OF 1882>— TRANSFER OF PROPERTY ACT (IV OP 1882>- 

„td ) ! {Cmdd.) 

f S. &3—(CeKtd.) 


S. 59-Attestation of mortgage deeMcV*/*'.) 

In a «uit to enforce a mortgage bond the quedion whe- 
1 her it wan duly attested within the meaning of S. 59 of the 
Transfer of Property .\ct«a> n«t raised in ether of the 
Coiirls lie Ion. ami *.» f« the fi'>« time raled in an 
appeal to Hi* Maje*ty in ConaciL Under the liuumstances 
the llurd remanded the ta*e to the High Court in order to 
enable the parties to proluve evidence on the question of 
attcmtinn (|66). {$»> J.*n AV.v.) P.UURATH r. 
K \m SAIN UPAIWI \. <1915) 421A 163 = 

37 A 474 '480 1)-18 M L T 85- 2 L W 639 - 
(1915) M.W.N. 709=19 CWN. 991 = 
22 C. L J 165 17 Bom LR617-13ALJ 809- 
301. C 366 - 29 M L J 159 
-S. 65 ii'—.lftfu.ihhir *f—Mortgage Mm Art - 


/ tilth/>' thar;/ 


At. 


S. ( 4 ) of the Tiansfer ol Property Act hasnoappti 
cation to the case of a mortgage executed before the date 
of the Act. though one of the further charges was subse¬ 
quent to it (37). (/W M-uuaghttn.) Abdullah 
KHAN HASHARAT HUSAIN. (1912' 401 A. 31- 
35 A. 48 i57r 13MLT. 182- (1913) M.W.N. 131 
17 C.W N 233 17 C L J 312 15 Bom LR 432= 
17IC 737-2SMLJ 91 

-Sg. 67. 68 -Simf/e and umfruetntry mortgage— 

Combination oi-Default tf mortgagers to d/I 1 nr fi»i/i 
lien to mortgagee— R>".dy tf latter it t jie of—Reentry 
at mvrtgige mon/y aul J" r « if m/c —Right It tne ftr. 

The fir«t two defendant* (mortgagors under a mortgage 
which wa* a combination of a simple mortgage and an 
usufructuary mortgage) have (ailed to discharges their obli¬ 
gation of making over p»**«*'ior. to be mortgagee and have 
thereby deprived the mortgagee of put of hi* security and 
in these circumstances their l.ord*hip* are of opinion that 
under S. 68 of the Transfer of Property Act the money 
has become payable and the mortgagee b entitled to a 
money decree for the same, but if the money has become 
payable under S. «*N. their lordship* are further of 
that under S. 67 a dev tee for vale can he made. It 
indeed I* a startling result of the legislation if in >«ch a 
case as this !*re a default has been made by the mortga¬ 
ges of a kind which materially affects the mortgagee's seen 
rity there existed no remedy for the immediate enforce¬ 
ment of the mortgage. ( LordTtmlin .) LAL KaRSINGH 
Partab Bahadur Singh * Md. Yaqub Khan. 

(1929 ) 561.A 299 « 4 Luck 363 - 27 A L J. 581 - 
33 C.W N. 693 "31 Bom L B 825 - 49 C LJ. 588- 
116 I.C. 414=30 LW. 87-1929 M.W N.635= 
A.I R. 1929 P.C. 139 =7 O W N. 64 = 58 M LJ. 401. 

-S 76 —Prineifle ti—Affii/ahi litf tf. It ease not 

gtutnui h' A'l—F.Hf/iih fnutut—Affheakhty tf. 

Mr. Haldane extended that there b no rule of abstract 
justice in taking the accounts of a mortgagee in possession, 
and that the Indian rule, which is now embodied in S. 76 
of the Transfer of Property Act. should, though the Act has 
not been extended to Burma, be followed there in prefer¬ 
ence to the English practice. Their Lordships are not pre¬ 
pared to dissent from Mr. Haldane's contention on thb 
point, but it i< really unnecessary for them to express any 
judicial opinion on it in the present case (245). {Ltrd 
Dotty .) Kader Moideen r. Nepean. 

(1898) 251. A. 241=260.1(67)= 
2 C.W N. 665 =7 Sar. 394. 

-S. 79 —Mortgage It Uturt further adtanees— 

Adi ft made after another mortgage granted—/f a subse¬ 
quent admit. 

It was argued that when a mortgage was to secure further 
advances, any advance when made was not truly a sub¬ 
sequent advance. The words of the section (7V), in their 


Lordships' opinion, are destructive of this argument. “Sub¬ 
sequent from the context must mean subsequent to the 
intermediate mortgage, and if that is so. then in the settee 
of the section, an advance when made after another mort¬ 
gage granted becomes a subsequent advance. [Lord 
Dnatdiu.) Imperial Bank of India r. U Rai Gyaw 
THU A CO. (1923) 501. A. 283(292-3)- 

51C. 36 = 1 R. 637 - 21 A. L.J.784- 
25 Bom. L R. 1279*90. & A. L.B. 937= 
33 M. L. T. 395-2Bor. L.J.254- 
(1923) M W. N. 609 - A. IR. 1923 P. 0.211 - 
28 C. W. N. 470 = 39 C. L. J. 186 = 76 L 0.910= 
45 M. L. J. 505. 

- Mortgages earning under— Maximum—Exfrtstim 

tf—See nut y—S. 80- " In the ecu mentioned in S. 79 " 

—Meaning. 

Their Lordships cannot accept the argument that the 
words of S. 80 of the Transfer of Property Act" in the case 
mentioned in S. 79 " mean mortgage* to secure further 
advance* or the balance of a running account. They think 
that the words of S. 79 mean that tbc mortgage there referr¬ 
ed to must express a maximum. The words " to secure 
further advances, etc..” denominate tbe different classes of 
mortgages, but to bring them under S. 79 they must have the 
common feature of a maximum expressed. The exception 
in S. 80 is inapplicable to a case in which no maximum 
was expressed. {Ltrd Dunedin.) IMPERIAL BANK OF 

India t. U Kai Gyaw Thu & Co. 

(1923) 501. A. 283 (292)- 61 0 .86 -1B. 637- 
21 A. L. J. 784 - 25 Bom. L. R. 1279- 
9 0 . A A. L B 937 - 33 M L T 395- 2 Bur. U 2 «- 
(1923) M. W. N. 609 - A I. B. 1923 P. 0.211- 
28 C. W. N. 470=39 C. L J. 186 * 76 L 0. 910= 
15M.LJ-505. 

-S. 80-Words-" In tbe ca*e mentioned in S.79" 

- Meaning of. Set TRANSFER OF PROPERTY ACT. S. TV 
-MORTGAGES COMING UNDER. . _ 

(1923) 501. A. 283(292)= 61 0. 80 . 

-S. &-Morfgaged frof/rtiet-Purehaier tf c* tf, 

tub tee I It mortgage—Liability to eeutnbu/ion tf, It 
elaser tf another faying off morigagt-Cordracl btlnetn 
latter and mart gager to fay cf th.d mortgagt-Efts[ 

On 8-11- 1906. the owner of properties K and M mort¬ 
gaged them both to Mongol. On 19-5-1914. property A 
w» sold to S, tbe ancestor of tbe respondents, a pcrtice « 
tbe purchase price being left with 5 to enable him to 
charge tbe mortgage of 8-1 1-1906. and other debts of to 
vendor, including certain debts for which credi tors bad 
already obtained decrees and had attached the P n * e0 ®' 
In July 1914. property M was sold to the app« « 
execution of a decree obtained by Kishin. a creditorM t* 
mortgagor before 19-5-1914. The sale was sobjJ » 
Mcmgul’s mortgage. Then on 14-11-1914, property A 
was sdd under a decree obtained by another creditor of to 
mortgagor before 19-5-1914. That sale was also 
to Mongal's mortgage. The purchaser later «. 
16-4-1915. conveyed property K toS. . 

S having failed to payoff Mongul’s mortgaf 
other debts of tbe mortgagor out of themwiey left wiw 
for that purpose. Mongol took in 1918 prcctedafi J 
enforce his mortgage by the sale of twth properties^', 
execution of tbe decree obtained by him. both 
were sold in August 1921. Before the confiniuboo cc 
sale, however, 5 intervened and deposited “* 
required to satisfy the mortgagee’s claim and thus 
a setting aside of that execution sale. The ai«*« 
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TRANSFER OF PROPERTY ACT (IV OF 1882>— 
(Conti.) 

8.82—(C*wA/.) 

deposited by 5 was a much greater >nm than would have 
been required if the mortgage had Ixen paid on in I'M. 

5 then did, and hi* representative*. the rw*p«dewK 
sued to compel from the appellants a» owner* of pr-prtty M 
contribution towards the amount which .V kid appied in 
paying off Mongol's mortgage. 

fftli, that the provisions of S. 82 of the Trawsfcf of 
Property Act applied to the ca*< ami that the appdLns 
were bound to make contribution. 

The appellants Were not parties to the contrast between 
S and the mortgagor for the application of the ■oner, and 
the benefit of the contract had net in any way |u*>*d to 
them. They brought subject to the mortgage a«d paid a 
price for the properly cn that foiling, and thry<a«M k 
allowed to hare the benefit of it free from rhe mortgage ami 
that without making any payment toward* the artainrmni 
of that satisfactory result. (Im 4 Ttmhn.) GaMSHi !-%•- 
v. ThaKUR ChaRaN SlXGH. (1930)571 A 189* 
34 C. W. N. 661 ■ 1930 A L J. 753 124 I C 911- 
32L W.19-62C.L J. 117 -A I R 1930PC 183 

59 M L J. 177. 

-8. M—Proriiioni **/-.! of. if r *t,. Jut- 

Hot of txlrina, fnntifit— Pnmnnklily. 

S. 82 prescribe* the conditions in which connilMiho 1 * 
payable and it is not proper to introduce inf*, the natter any 
extrinsic principle to modify the statutory pcovi.h n* f/• 'J 
Tomlin) GaKESHI I.U. r- THAKUR C’HARAS 
(1930) 571.A. 189 * 34 C-W N- 651-1930 A LJ 753 
1211. C 911-32 L. W. 19 52 C L J 117- 
A I.R 1930 P C 183 59M L J 177 

-8. ib-Affh,oM,ty of. to umfit 

S. 95 of Transfer 0 / Property Act ought nor to be «o»tihtly 
construed as to limit its operation to mortgages -tfu which 
possession passes, and. therefore, on rnlen.ptwo propetlj 
repasses. The section most be construed «*triWcty v. 
as to make the condition of obtaining po-ori** apply only 
to the cases in which its fulfilment * from the nature <4 the 
mortgage possible, and in other case* to male the sharge 
follow upon redemption. (Sir Arthur If thorn.) M.lUK 
AHMAD WALI KHAN f- MtSSAUMAT SMANSIWk 
JAHANKHAN. (MOWJU-W 

28 A 482 (487)* 10 C W.N 626 
3 A. L. J. 360 -3 C. L J- 481 ■ 1 M LJ 143" 
8 Bon L R. 397 - 8 8ar 918 -16 M L J 26? 

-8.96-Prior mortgage—Sale free from—< <*«»« *4 

prior mortgagee lo-Necewity. (Sir fanrtmt Jtmhnu) 
RADHAKlSHENir.KHURSHEDH«lSSIIN. 

(1919) 471 A. 11(16)- 47 C. «2(«*89) - 
(1920)M. W. N 308-11 L W.flM 
22 Bom. L. R. 567 ^ 66 L C. 969 ■ 38 M L J. 424. 

8 . 100-Charge 

(Sttoho CHARGE.) 

■- Char it on immmaUt fft'ly-Otti ttMttng- 

Whoi amount, to. 

• lift 1, 1881. plaintiffs predecessor in title rented a 
Mtifrectuary mortgage of 1 eillage to respondents, on the 
terms that the mortgagor was to have no pvwer ol ledemp- 
for a period of 15 yean, and Hut after that he was to 
W off the entire mongage money. The re»pooJ:nts 
tttered into possession, in the ordinary course, of the village. 
, Id November. 1881. plaintiffs predecessor executed a 
father document which recited that he had executed a 
WWttry mortgage deed in respect of the »l*4e subge. 
“d that he needed a further spe«i6ed sum. he 

bid borrowed, and he then stipulated to repay the entire 
toount of the debt, principal and interest in a h»n>P snm 
»Hblo the period stipulated In the former mortgage deed, 


TRANSFER OF PROPERTY ACT (IV OF 1882,'- 

(Cnti.) 

S 100 —Charge-tfm/^.) 

■amciy. within 13 years, and lit r.citcd that he had 
Inrruwcd th. money by w-y of a funk. debt with interest 
at a ceitain rate. The deed linn pjovhUd . * I shall first 
pay up this debt. irwlvlmg piin ipal and interest and there- 
after 1 tan redeem the mart-aged»illag*-, ha» in* paid up the 
mortgage mo«y. Without tk payment of this del* 1 tan 
not redeem the mortgagid tillage.” It then psovided that 
he *kmld pay every year the in 1 rie*l <« the amount, and if 
he dkJ nu. tkm he huUiugtc separale ImviK each year, 
kanag intnr^ at the *amr rate. 

HtU. affiinung the ivaiits below that Ik riel-d 0 f 
November. ISM. created a thaigc upon the village. 

When the deed •*( N.nnwlrt. |N*|. i» U-ed at. it seems 
clear that the parlies mi.iided that the original village 
should remain in the po*>e»*hm of the moilgagees until the 
second debt wa» paid ©if. and intended, then fore, that the 
piupcity ‘hoald be sevnrily for the dcU. {LrJ .4/tin.) M. 

A wit a Prasad e. Lala icam Katan Ui.. 

(1930) 571. A 173 1231 C 191 - 34 C W. N 625 1 
1932A. L J.$46 - 321* W. 14 70 W N 700- 
52 C L J 19 A I R 1930 P. C. 176. 

-1h-U—Charge ■« imn-neaHc propeity in rc*pcct of 

-Win treating. St, HINDU I.AW-W||.|.-|>EBT. 

(1887) 14 I A 137 IS C 66 

-Hcvfvr—Chaigetm pr-p rty— iKsn-e coating. Stt 

(l) iHmt-f'tmRiniMN m-t ham;i on pro 

WRIT (1883)101 A 162(168). IOC 305 (313). 

(2) MtllilMTDAS l.lW-DDWEK-SUIl FOR-WIDOW 
-Shi *\. tr.AiNSi husband's hubs—Charge in 
RISPtn W. nr. (1929)561 A 254 - 8 Pal 926. 
-Mainlewame Charge in resptvt of—Agreement creat¬ 
ing-What amojntslA. Stt HINDU Uw-MaINI ENaNCK 
-VC RUMEN I FOR (1833 ) 271 A 51 - 22 A 191 

-Maintetance—Chargr in re»pe*i of—Grant creating 

-What aoxxnt* to. St, HlNfrU I.AW-lMFARIIHI.1 
E'lAll-Jl'NIOk MF.VHIRS-MUNIINASO OF. 

(1920)471 A. 119 (163)-47 C. 932(94950). 

-Maintenance-^Charge in rc>pt\l of—Will creating— 

What amounts to. Stt IflNDU I .AW—MAINTENANCE— 
CHlRCr IN RESrtCTOF-W||.l, CREATING. 

(1879) 6 l A 114 (117 8)-3 B 415(419 20). 

-Mainlerun c grant-Trg*l nr charge if created by- 

Grant to a peryei to kohl prosessi.* and Mrpp,rt his <le 
pendant* and rtUtiuo* Stt HINDU I AW -MAINTENANCE 
—gr »nt for—Trust or, ric. (1862)9611 a. 55. 

-Mortgage—Hyj>Akca!i(in—l , w*<«.d covenant to 

pay-lhcd vsrtaining—W’hat amojnl* In. S„ MORT- 
G.AGF-PFH* AMOUNIINC HI A-llvrOTIIECAHON 
DEED. (1884) 11 1 A. 83 (87) - 10 C. 740 (742 3). 

-I’snfrnctuary morlgagc nr-Hnsl-Constimlirei. 

St, MORTGAGE—USUFRUCnJARV MORTCAGE-I)F.tD 
AMOUNIINC. TO AN—CHARGE OR. 

(1916)31 M. L J. 261. 

S. 100 Transaction prior to Act. 

- frmtiuomo of u,t,on ofili/atl, unin W >/ 

luUt/f, rf u,ty tuJ g.W tmuitnt, to. 

S. 100of the Transfer of Property Act doe* not apply to 
a transact km whkh look place kforc tk date of the Act; 
bnt the principles that prevail iu those circumstances for 
de«efmining nktkr a deed pik>; to that date ilid or did 
out create a charge upon immoveable properly are the princi¬ 
ples of justice, equity and good conscience, which for this 
perpr^e may k taken to k idenli .\ with the provisos in 
the Transfer of Prcpetty Act. (f/-J Att,n.) ADITYA 
PRASAD J-. HAM Katan Lal (1930) 671. A. 173* 

34C.W N.625 1930 A L J 646-52 C. L. J. 49* 
32L W. 14 7 0. W.N.700* 
1231.0.191-A. I. R 1930 P. C. 176. 
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solcmmt) id order to the enforcement of a gift of imoovea- 
ble property. it dots n« suspend the gift until registration 
actually takes pl*e. When the instrument of gift has baa 


TRANSFER OF PROPERTY ACT (IV OF 1882,— TRANSFER OF PROPERTY ACT (IV OP 1ML 

<C’i . (Cantd.) 

Chapter V iSs. 105 to 117). S. US-(Cmtd.) », 

-Kt ca*u> not noted under the in this chap- was creitended for the appellant that,'as the grantor had 

u-r. v, (I) LvNDIORD AND 1 EN tvr AND (2) l-EV'L before registration adopted the appellant as his son, the 

-s. 105 -Uase—Eceruen u lessor -R.xnatun of 1 latter'* rights in the family property had intervened so as to 

-.\ eeessity—Eug/ist /u.t rule as t^-lnaffhedshly ef. in; alidate the gift. 

m- rule, ari'in- out of the special conditions of land . Held, overruling the contention, that the gift was valid 
tenure in England. that a conveyance to operate as a lease j against the appellant. 

must reserve a reversion to the levs* 6nd> no place in the The provision of S. 123 of the Transfer of Property Act 
lunstei of I'npcrt) Act In India a kvoc is expressly cannot be reconciled with S. 47 of the Registration Act, 
empowered to grant a lea-c in jerpetcity. and is not obfiged except upon the view that, while registration is a necessary 
for that put pose, »> in England, to grant a lease for livo. 
w for a term, with a covenant for perpetual renewal. (Sir 
JA>, Wallis.) HI’nsk.vj V. Buoy I.AL Seal. 

(1929) 571A 110 -1930 A. L J. 131-51 C L J. 120 - handed by the'donor to the donee and accepted by him, the 
31C W. N. 312 31 L W. 309 32 Bom. L. R 550- former has done everything in hi, power to complete the 
122I C. 20 -1930 M.W.K. 331 - A IR 1930 P C. 59 - donation and to make it effective. Registration does dc< 
68 M L. J. 293 (299). <'«pend upon hr, consent, but is the act of an officer appdnt- 

-S. 108—Etto t—Maxim — {fnejntd uijiJinuiur ed by law for the purjwse, who. if the deed is executed by 

^.‘///-ApjilKulility of. See MaXIM-QU- or m behalf of the donor and is attested by at least two 
WUin. tie. (1899) 261 . A. 58 (63)-21A 196 (503). witness*. mu* register it if it is presented by a person 
S. 108 (J). having the necessary interest within the presented period. 

-1 ontuct to contrary within meaning of—Contract Neither death, nor the express revocation by the dooor, is a 

amounting to. AY. LEASE— I.EVSL IUK UKM—ASSIGN f<* refusing registration, if the other conditions art 

MtNTOP. (1929)58 M LJ. 293(299 300). complied with. (Lard Saliesen.) KalyaNASUNDARAM 

- Enlistlaw,tandtok4atexit*made afftieat/ehy. *»•«••» noocvwi a 

S. 108 (/) of the Tiansfer of Property Act. though founded 
on English law. and drafted in <Ik first instance by eminent 
lawyers in England, ha» only applied the English law in so j 
far a* it wo, condi ered ajpliuUe in India. (Sir /An 
Wallis.) IIl'.nskaj r. Buuv UL StAL. 

(1929) 57 1 A. 110 -1930 A. L. J. 131 - 51 C L J. 120 - I 
310. W. N. 312 31 L W. 309 - 32 Bom L R. 550 ■ 1 
1221. C. 20 -1930 M.W.N. 334 A I R. 1930 P. C 59 ■ 1 
68 M. L J. 293 (298 9). I 
-S 118-Exchange. See EXCHANCE. 

S. 123. 

tension of. to a particular area without extending 


I. See 


P1CLA1 V. KARUPPA Mooppanar. (1926)64 L A. 89- 
50 M. 193 - 25 A. L J. 113-(1927) M. W. N. 149= 
4 0. W. N. 197-25 L. W. 336-1001.0.106- 
38 M L T.(P. C.) 87-31 C.W.N. 509- 
8 Pat L T. 627 - 29 Bom L. B. 833=46 0. L. J. 436= 
A.LR 1927P.C.42"62M.L./346. 

- Gilt deed nee registered-fJeet-Gift ««fttd 

dnnnf lifetime ef d,w,.r-Ci/t deed net eommsmifUd » 
intended donee and remaining in fommm ef dene* n*deh- 
vered—Distinction. 

Tbedecision of tbeF.B.in 1. L R. 40M.201 isth»» 
sumoatired in the headnote: " There is nothing ioS.123 
of tbe Trailer of Property Act which requires the dooor to 
hare the deed registered. All that b requited is that be 
should have executed the deed. Once such an indruneot 
is duly executed tbe Registration Act allows it to be rtgts* 
tered even though the donor may not agree to its regfcn- 
lion, and upon registration the gilt takes eflect (rwjh* 
date of execution." This statement of the law needs qulib- 
cation by reference to S. 122 of tbe Tratsftx o4 
Act. and is ooly correct upon the footing that the gift had 
been accepted by or on behalf of the donee during the life¬ 
time of the donor. A deed of gift executed in accordance 
with the terms of 5.123 of immovable property hot neve* 
to tbe intended donee, and remaining « 


S. 129-Power of Ixxal Government under S. 

Transfer of Property Act. Ss. 1.123.129. 

(1926) 541. A. 23 (27 8) = 5 R 7. 

• ——Gift deed—Knwatitn ef, kef ore registration— 

Donor's fsKoer of—Deed executed and delivered to donee— 

Meet. 

Where a gift deed in respect of immoveable property has 
teen duly executed awl delivered to the donee, the donor 
cannot revoke the gift before the deed is registered on the 
ground that the gift is not complete until the deed is regis¬ 
tered. 

Registration dot* not depend upon hi, (the dooor's) con 
sent, Iwt is live act of an officer appointed 1$ law f.«r the 
purpose, who. if the deed i, executed by 01 on behalf of the 
donor and is attested l»y at least two witnesses must register 
it, if it is presented by a person having the necessary 
interest within the prescribed period. Neither death, dot 
the express revocation by the donor, i< a ground for refusing 

registration, if the other conditions are complied with. (Lord -*-»• — — \=- »•/— —-••• . 

Skate.) VkNKATS ubbaShrinivasa HEDGE r.S ubba 8PatLT.627 = 29Bom LB.833=450"JV 
KAMA HEDGE. (1928) 52 B-313=27 L. W.766- 1 A. I. B. 1927P. C.42=68It 

108 I. C 367 = 26 A. L. J 598-32 C. W. N. 708= 1 - Gift deed net registered*, reared iyla^V**/: 

47 C. L. J. 500 = 30 Bom. L R 827 =LL T. 40 B. 99- Where a transfer deed without considerate is 
A I R. 1928 P C. 86 - 54 M.L. J.573 but is not registered as is required by law, it a 

- Gift deed of j.nnt family groferty-Validity against «o pass any estate or interest other at law or in equflj. ^ 

adopted son af-le.en/ion of deed and delivery there/to the m<S it amounts to an incomplete , f =* 

donee prior to adoption—Kegistrahon of deed fsAteuwent— not binding for want of lonaderalian. It is 

Effeet. 1 than an inchoate transfer. As such and as it a voWWj 

A Hindu, tfh.. had no Sun ai Ihc time, ex«>utc«l a «kevl of J it i, no more than an imperfect gift of which 1 1 
«ift of puit of his family immoveaUe property and delivered ( Equity will not compel perfection (316). (riutrm 
itto the donee. On the following day he adopted tbe done.) MACEDO*. BLATR1CE SHOUD. 
appellant. A few days later be registered the deed of gift. It • 


possession of the grantor, undelivered, would not come 
within the ruling of tbe said F. B. (91-5) {/Mi &*■ 

sen.) KALYANASLNDARAM PlLLAi r. KARUPPA MOP- 
PANAR. (1926)54I.A.89=WM.1W^ 

26 A. L.J. 113-(1927) M. W. N.ltf- 
4 0. W. N. 197=25 L. W. 336 = 100LC. 1*^ 
38 M. L T.(P.C.)87=31C.W. fjg* 


RICE SHOUD. _ im iiV 

(1922) SIM. H «*(W 
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TRANSFER OF PROPERTY ACT (IV OF 1882) 

-(Ccntd) 

S. ttMCW.) 

-Property not possessed by dnw-Cif! of—Ifooe*. 

rights under. St, (1) SaLE-PROPFRTY NOT POSSJSSEO 
BY A PERSON. (1884) 111 A 218(232) = 

11 C. 121'136). 

and (2) Hindu Law-Gift-Donor out of pusses 

SION. 

S 129. 

--Mahomedan law—Gift—Defcreiy of pMewinn— 

Necessity for—Effect of section upon. St, M.tHOUFluN 
Uw-Girr-DEUvntY of possession - mnssm 
por-Transfer of property act. 


s. 130. 


tkfti 


- Engluf lav rt/almg la aiugnmtnl 

ailian—Priiuifl/i af—fnafp/uah/ily »(. 

The positive language of S. 130 of the Transfer of Pro¬ 
perty Act precludes the application in India of the principle* 
of English law relating to the assignment of cho*s in action 
[Lord Million.) MULRAj KHATAN VlSHtt.tNATH 
PRABHURAM VAIDYA. (1912) 40 1 A. 24 - 

37 B 198 -17C. L. J. 162-17C W N 209- 
16 Bom L B 9-(1912) M. W. N 124 
11 A. L. J.7-12M.LT.662-171 C 627- 
24 M L J. 60 

- Lilt iHinrantt ftfuy—Dtfaul Vrilmg of—t'iai,Y 

if irtaKd ty. 

The right to the monies becoming due under a life Fr¬ 
ance policy being an actionable claim, Md that the mere 
deposit without writing of the policy did not create a charge 
on it. {Lord Mtnlltn.) Ml'lRAj KHATAN r. VlSHWA- 
NATH PRABHURAM VAIDYA. (1912) 40 I A.24 - 
37 B. 198*17 0. L J 162-17 C W N.209 - 
16Bom. L.R 9-(1912)M W.N 124- 
11 A. L- J 7-12 Ml I 662-WL C 627^ 

- Lift Imuran,, polity—Mmy dm undtr-Rigki lo 

—If a* itlimNt tUim. 

The right to the monies becoming due under a Me Insur¬ 
ance Policy is an actionable claim within the meaning of S. 
1)0 of the Transfer of Property Act. (Lmi fMlou r.) 
MULRAJ KHATAN *. VlSH'VANATH PMBHURAM \ AID 

•- Tramftr—Tramftr fyvayof <br?'f mlmM 

\ 130 of the Transfer of Property Act covers tun'fcu 
by way of security as well as absolute transfers (W 
Mcvlton.) MULRAJ KHATAN O. VlSHWASAlH rRABHl - 
RAM VAIDYA. (1912) 401- h 24 - 37 B 198 - 

17 0. L. J. 162 -17 0. W N. 209= 15 Boa L 119 - 

w*"“-uj l lJ 8 S;Su» 

8.137. 

-Shipping company-Document *ccW*»»; 

shipment of goods issued to Shipper-Nature of-Avsff 
ment by transferof -Assignee’s rights under. Stt SHIP- 
SmroWMM-TRASSmPMEllTOFOOOW^ m(67MX 

TREATY. 

- Sa Under International agreement. 

*6i 


TRESPASS. 

- .Him of—Plat pally*—,/nrnditlim at 

C«vl—0*//tlim It, if im/kdtJ in pita—Fa,li culling 
inritiitlitn mt afftann- in plainliH'i tau—fails up. 
ftanng iktrtin— D> lin<iicn. 

In an action of tiopa* brought agairi't the appellants 
(the ( oflector of Kevrnoe at Bombay and trie of hi* assist- 
ant») for detraining for aiteat* of Government "quit-rent", 
the apfrllam* pleaded - Nol guilty" wily, ami did not speci- 
t rai*e the plea (hat the Swprm* Court at Bombay had 
no jni-dictico to try the ca* because it related to a matter 
csocerning ibe itstnw of India, and wa* exempt from the 
pritfikiioa of that ('unit. The question was whether the 
defendant., hj pleading Not guilty" adroitusl the juii'dic- 
lion of the Supreme Court, and waived all objection thereto, 
and whether it was iherefoe not competent to them to take 
the objetion at the Uial. 

1/tU that under the plea of "Not guilty" the Court was 
bound to admit the objection to jurisdiction (371-2). 

It appear, from the Boohs of Practice cited, that it ha. 
been usual to plead mch a defence in the Indian Courts, 
and. certainly, the ccnvetixnt course would be to put it on 
the reconL The issue joined. **m. simply to be whether 
the alleged tre*pa»*e* were committed by the defendants, 
and it i. urged, that the ncitv*iiy f«r a special plea is 
rendered twee urgent by the new rules introduced at 
Bern bay. which provide, that in action, of tn-spa*. under 
the plea of "Not guilt)”. no defence *hal lr jpvm in evi- 
dewce which confcMT. «rwi avoid*. However, looking at 
the salute, and charter* under which this Court i. conslitu- 
ted. and to the case*, in pant, which have been decided in 
YYr*tmini'tcr Hall we hast come to the conclusion, that the 
Court, under the plea id "Not guilty.” was bound to admit 
the objection (3712). 

\Ve are not pieparcd to .ay. how it might have been, if, 
■hen the plainiir. case *a. rlo-ed, nothing more had 
appeared, than that (he defendant, had entered hi. bouse at 
Bombay, and rallied -**) hi. lamp. IWbly. under the 
plea of "Not guilty.” the defendant, might not have been 
at liberty to adduce ev idence which went in confession and 
aveudaucc. and the farts ousting of its jurisdiction might 
•ever have been juebcially Wore the Judge. But the plain- 
tig |im*df. proved the controlei.y re*p« 1 ing his liability 
for the arrear* of the quit. rent, the demand made upon him 
foe the arrears, and the warrant to levy them by distress; 
therefore, -uppusing »po« •!*" Court had 

no jurivdkticui to try thecau-e. was the Court to try it. 
and give judgment for the plaintiff. UraMV the defendants 
had omitted to plead specially ? (375). The fact, ousting 
the yurijdktioo having been Nought judicially to the notice 
of the Judge, and with perfect regularity, be usurp, a juris¬ 
diction which doe. not belong to him. if he pioceeds and 
give, judgment foe the plaintiff. Therefore, these fact, 
coming out foe the 6r»t time, on the trial of an issue. he 
■ocht cither to have dirreted a non*uit or a verdict to be 
(■kted for the defendants. (376.378) (/W CamfMI.) 
SPOONER r. JUUDOW. (1849 £0) 4 M. I. A. 353“ 

6 Moo PC 257 = Periy. 0 C.392 1 Sar. 363. 

-I'roperty—Trt>pa.. upwi—Heal owner', remedy in 
u* of—Ejectment. Stt EjFOMENT SUIT-TRFSPASS ON 

propers' (1864) 6 M. I. A. 27 (44). 

_ .'Xrtmgfnl tropan—Artie* fn—Damaga mhlan- 

lial— Plaintif' 1 "l* 1 le t'«* ’fttiol Jamtgt. 

In England. a plaintiff. in an action U* wrongful trespass 
may without prosing *pnial damage, recover substantial 
damaees (571) (Sir Jamn It'. CahiU.) MUDHUN 
MOHUN DOSS r. G«)KUL Do«. (1866) 10 M. I. A. 563- 

5W.R P C. 91 = 11 J.N 8.269-1 Butb. 644 = 

2 8»r. 202. 
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- Stt I IMITATION -ADVERSE POSSESSION—AD- 

verm: Possessor. 

-I)e laratiun of lillc ;nd induction against—Suit by • 

pn*«m with only pn>*>.ofy title for-Right of-Deoee in 
-Komi of. Stt specific Kfuff .\a. S. 42 -Cass 
UNDER—Trespasser. (1893) 201. A 97 (106 7)= I 

20 C. 834'842 3). 

- On! gtiNgl-Skmi fill,/ ,« dttem*t tf-RtttVrj j 

—Right 


Subject Matter of-Uncertainty of. 

Trust Deed. 

Trustee, 
trust Property. 

Void trust-Estate Created Through Medium 
of. 

Agreement raising. 

-Gift-Life interest in usufruct of property subject of 

—Reservation to donor of—Agreement for, for valid comi- 


[he High Court laid it down as a proportion of U* of elation-Enforceability of. Set MAHOUEDAN Law- 
universal application that "a person who is in wrongful pos- GIFT—KlSERVATION OF LIFE INTEREST. ETC. 
session is not entitled to recover sums paid <w account of (1867) 11M. I. A. 617 (648). 

“ " OT ^ purposes—Trait 


or private-Uncertainty-Trust if void for. 


B5L*X"iw).\7. 0,015 <>*«««• »• »• »» 

•ition that the rule stated by .he Famed iuders of the High Constructive trust 

Court admitted of no exception (163). (ZW l/aunri. [ —“Company- Director of-A mounts improperly paid 
/.#.) IJAKSHINA MOHUN ROY Chowphry :. S- kodv l»qu.cUto» for recovery ot-Buia of. Stt 

MOHIW ROV CHOVlillRY. «, U»J )rr- , " t ^,Vw A r^K^ 

rK1BEb Tiucnvc Trust. (1922) 32 M. L T. 196 (204) (P.O.). 

-Aboriginal Hwijra*. S« HINDU La*-CUSTOM - s " LIMITATION ACf OF 1908-S. 10-APPUCA 

-APPI.ICABIUTV of—aboriginal Bhuivas. I MUIY. 

(1922)601. A. 58(624)-2P. 230. Creatlonof. 

-Ahbans. &TAHBANS. Evidence 

-Ahbtn Thakurs in Oudh. Stt AHBANS- — <•:«. n i ‘ Tna 6v idnlc-Aii- 

««.^ " H -“‘ ft*;^£33JSJ5 TSXS- 

■ (hudasanu Gamati Garasav Stt CHUDaSaMa TRANSACTION AMOUNTING TO A. 

GaMATI G tKASIAS. - Buytr tni ulltr—Agrttmtnt Ufxttn, ftr 

-Dhusar. of District of Gurgaon. Stt DHUSARS OE mnl hbjtrt* /.«/ ttmflt cf turn allcwJ u rthlt hj 

DISTRICT OF GURGAON. ttlltr-T,lit u« trttiti iy-Suit h ttmplt ftr rttKtti 

-Gharbari Go'avk s« GhaRBaRI GOSaVIS. frm hmytr—Stt mjitiaiiuNt. 

-Kanchans. Stt K.tNCHANS. 1 The plaintiff in the sail was the managing proprietor of a 

-Punjab agricultural tribe*. Stt UNDER PUNJAB— ««P** »n Kroach. In that capacity he claimed to be entitled 

AGRICULTURISTS IN. to a lag®, or perquisite or tax of two annas per bak on all 

TROVER. tottt* bought in and exported from Broach. The Ugoin 


-. uhj.iu dgiiuinuiai line*, ott l MILK ITNJAB— m nuu in luitapawy ne hbn 

GRICUI.TURISTS IN. to a lago. or perquisite or tax of two annas per bak on all 

ROVER. cotton bought in and exported from Broach. The lago in 

—j.. * »»*txo*. 

TBD8T - fore incapaHr of being enforced in a court of law. It ** 

AGREEMENT RAISING. contended for the plaintiff that nevertheless such a parent 

CHARITABLE or ReligiousP uwuSES-TiuSTrok. thereby rude illegal, audit was argued that, by 

CONSTRUCTIVE TRUST. .irtne of something loosely described as "an under 

( KF.ATION OF standing", the buyers of cotton in Broach had come under 

Declaration of—Enforceability in equity ok. sort of obligation in the nature of a trust which mad- 
DEDICATION of property to. them liable as trustees or agents to the claim of tbe 

English Law notion ok. plaintiff. 

Estate OTHERWISE valid not RENDERED INVALID It appeared to have Irccn the practice for the native 
“V cultivators sdSng cotton in Broach to allow a waHharer 

ESI ATE UNKNOWN TO Law CREATED THROUGH rebate of one rupee for every candy or two bales. TM 
medium OF. mahhar was do doubt originally intended to meet or cover 

Family Trust. certain charges or allowances of which the Mandir* lap 

Gift. ! was cme; and it was said oo behalf of the plaintiff «W tK 

LIFE ESTATE CREATED BY will through medium native cultivators would naturally be disposed to take tw 
OF- burthen on themselves because they were utterc^w m 

MAINTENANCE Grant - Trust or charge if maintaining the worship of the temple of which ibepUmW 
CREATED by. was the managing proprietor. From those premises it * 

PERSONS NOT ENTITLED TO BENEFIT OF—EXCLU- argued that the plaintiff was entitled to enforce had 
SION OF. direchr against tbe cotton buyers as his trustees, ocj^ 

PRECATORY TRUST- having received moneys for his use, for which they 

PUBLIC TRUST-PRIVATE TRUST. acceptable to bio. .. 

RELIGIOUS Trust. HtU. that there was nothing whatever in the nature « 

RESULTING Trust. tn*t to be found in tbe transaction or to be inferred nw« 


Precatory Trust. 

Public trust -private Trust. 
Religious Trust. 

Resulting Trust. 

Revocation of. 


the coorse of business (1067). 
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TRUST- (CcntJ.) 

Creation of—{C«rf.) 

TRANSACTION AMOUNTING TO 
There U not the 


the .'lightest evidence that the respondent* 
ition ot trust ere for the pbiistiil. orcoi 


accepted the position of trusteee for the pfaintirl. 
soiled to rewive moneys for hi* M. The codou 'rbi» 
may or may not hate a valid claim again't tbc cuttuo 
buyers in respect of so much of the ■altha: a» may be 
attributable to or connected with the Ugo. kt such claim, 
if valid, cannot give any right to the representative* of the 
plaintiff (who died pending the appeal) against persons who 
undertook nooUigation towards the plaintiff (107). (L*rJ 
Matnagbttn.) SHRI KaLYAXRAIJ! P. MUHlSlI COM 

PANY LTD. (1890) 17 L A. lM-14 B. 526 (531 2)- 

5 Sar. 578 

--Mutation proceedings — Admission in. fiy legal 

owner of legal title of third party—Mutaiior. efccted and 
possession given to third party in ourwunct of—Tn»*r not 
created hy. Stt MUTATION - Proceedings »Ok - 
ADMISSION IN, BY LEGAL OWNER, ETC. 

(1898) 251. A. 161 (177 8)-26 C. 81 (1001). 

-Trust e»Ute—Creation by will of—Vahdlty. Stt 

Hindu Law—Trust—Trust Estate 

(1872) Sup. I- A. 47(712'. 

Declaration of -Enforceability in equity of. 

——AWAY {iitniti.m >•/ hani/tr ,11 r^mr.J bjl*u— 

Mtti. 

Had the deed of transfer been in terms a de.U.tsm of 
trust, a Court of Equity might, even though it wa* me re¬ 
gistered as is required liy law. have competed the tru*tee to 
carry out the trust, which would have been landing on him. 
even if voluntary (316). (Fimw* UaUaw.) M Armor. 
BEATRICE STROUD. (1922) 31 M. L T. 312(P C.) 

Dedication of property to 
-Assent of State to-Neces»it)-Retocabiluy 0 / dedi¬ 
cation in absence of such assent—Family ti»*t. Stt TRUST 

-Family trust. (1871) 14 M. L A. 289(302) 

-Diversion of—Validity—PAiblii and private tr**ts— 

Distinction. Stt HINDU I A* - RlUCMHR E*l«w. 
ment—Idol—Dedication 10 —Diversion. 

(1876)41. A. 52 (68) ■ 2 C. 341 (347). 

-Evidence of-Income of propevty-Appnpriaiioo of. 

for purposes of endowment if such evidence. Stt HINDU 
law-Religious Endowment-Dedication op pro- 
perty to-Evidence -Income o» properiy. 
English law notion of. 

-Unknown in India. Stt HINDU UW-TRUST- 

Engush. ETC. (1921) 48 1 A 302(311) 

44 M 831 (839). 

Estate otherwise valid not rendered invalid by. 

- Stt Hindu Law - Will - Trust-Estate 

Otherwise, etc. (1872) Sop. L A. 47 (75) 

Estate unknown to law created through medium of. 

-Validity of. Stt Hindu Law—Will Tm si— 

Estate unknown to. etc. ( 1872) Sup. 1A 47 72) 

Family trust. 

-- Dtiit»(m t.—Aiunt .</ Sl*t, /«—AV<c“*/|—AVf»» 

lability t/Mtaltm in abnntt af wf «'•**- 
It Was urged that such dedkalicm* of properly »i«h»t 
the assent of the State, should be regarded a> n»evef> revo 
cable appropriations, which the founder* ■'*»«' ‘-*'J 
the use. No authority whatever was adduced m >»«■-’*' °f 
this position, whkh strikes at the rent of muX nwdrw 
endowments of the like nature. A fanuly ins'* 
nature has never, In modern times at least, ’em held to 
require such an ament (302). (5ir Rabtrt Pkilhm-rr.) 
JUGGUT MOHINI DOSSEE *. MUSSUNAT SOOKHEt 


TRUST 

Family tnut-UW) 

M«>NEY IN8SEE. (1871) 14 M. I. A. 289» 

10 B L R 19 P. C -17 W. R P. C. 41 - 2 Suth. 512 = 

3 Sar. 23 

Gift. 

-Dixinclinn. Stt HINDU LAW—GIET—TRUST— 

Hmi AKAioN Oh. (1928) 33 C. W. N. 493. 

--Property subject of — Trust upon — Affixing by 

d<oor of. 'uWqcvr.i to gift—What amounts to—Validity 
of. Stt Hindu Law —Giet—Trust—Property Sub¬ 
ject O*. (1875) 3 Suth. 210(211-2). 

- rial apart lr t m-i'*n<t/ti,*i .'i~/><ti*f» l lint in 

/mJn Anting MA-mtJan ml,. 

The conception of 4 tru*t ap4it fr<mi a gill was intro- 
duced in India with tfaecdaMMimenl »( Mrelem rale. Aral 
it h f«e thi» rea«cn that in many document* of later limes 
in part* of the country where Mahomedan influence has 
ktw preshminant. >urh as Upper India and the Carnatic, 
the etpre'*ioo wakf i*used toexpre>> dedication (312). 
( V». Amur Mr.) VIDA \ V.ARU1HI THIRTHA V. BALU- 
SaUI \IYAR. (1921) 481 A. 302 44 M 831(810)* 
(1921) M W.N. 419 AI R. (1922) P C. 123- 
30 M L.T. 66-26 C.W.N.637*- 
20 AL J. 497 - 24 Bom. LB 629 651C. 161 - 
IS L W. 78 - A L R 1922Pat. 245- 41 M L J. 346. 
Life estate created by will through medium of. 

-Validity. S HINDU 1-A'A—WILL—E*l ATE FOR 

nn-Cki AiioN oi. uc. (1672) Sup. I A. 47(75 6). 
Maintenance gunt-Trust or charge If created hy. 
■■■ -Cunt to a person lo hold pmeosion and support hi* 
depcwdall* and rrblMi* St* HINDU L.AW-MaINTE- 
Nance—Grant »ok-Tru$t or ltc. 

(1862J9M.I.A.56. 

Persons not entIUed to benefit of-Exduslon of. 

- TnrUtt'i Jtt) 4> lo—Aaihtr, by bm t» tXtMt— 

/ninmlm r,it*imi*;lkfttptn,w fr.m 1 baring btn/fit 
—Sail by knrfuiantt t,'—Ri;bt et—Tnntn net ma.it 
farty. 

When property h nt apart lot public ot chaiitablc uses, 
it wil be a rtiaher*ati.« to apply any of the funds for 
pr*«i* who are m* objects ol thetni*t. Three who are 
ubpttof the trwst mw« have all the benefits they require; 
and if thrre i* a surphi*. it mu*t be left to the Courts to 
make a <J ptt> appheatwn of it. But when the subject- 
mailer of such a trust or charity is the rendering of some 
oorenitnceof service ufvich a nature that it willmrt 
hurt the lawful recipient* if others share with them, it 
cannot he heW that the tm*lcrt are l*iond to ndurle per- 
mm who have no Irgal title to share. They may do so; 
they may treat all such per-m* as trespassers and say. 'Sit 
V.t* nt 'ink. r Id fra rat ten, tWnnlai. Hut if they choree 
to admit them, this of itself furnishc* no ground of com- 
fdaint. If the members admitted are to 1 larp- or the per- 
ko* are di«'r«lrtlj or unplea'ant in their habits or in any 
way Mtl*lanlully interfere with the Inmefit or eonvenitnee 
of thee for whom the endnwwwrt was creaUtl, the truster* 
may l>- required l<* «»lude- them. But the mere claim of 
A that A shall not share in such a benefit becaure B is not 
within the term'of the foumhtMt i*not one that courts 
wmH encewrage (54-5). 

Certain mrmbns of the Park Commuiuty sued for an 
inimct'KO reMraining a non racial Para convert to the 
Zneoastrian faith from using the Fire Temple at Rangoon 
<4 attending it* ceremonies. The plaintiff* did not seek for 
a general declaration a* to the persons who were obj^ts of 
ihetra*!. They Ad not *wk for a < onXruction of the 
Scheme, or f «4 any order to be made ujwn the trustee, nor 
Ad they nuke the trustee apart). They prayed for a 
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TRUST—(f.W.) 

Persons not entitled to benefit of-Exclusion of 

— (i\*td.) 

figuration that the iWfcnshnt was not entitled to the use 
and benefits of the Par>i Tire Temple, and foe an injunction 
as stated above. They failed to make out that the defen¬ 
dant was not a Zoioastrian. Their claim to the injan-.tkm 
was not what might I* call.-d a qua'i-caste claim. Tfceir 
claim to the injunction was put forward on the grounds 
that the result of defendants' presence in the Temple world 
Ir the wounding of religious feelings and the de*crati<« of 
the Temple. The latter ground was found to be not tenable. 

Held, that the injunction prayer: for could not be granted 
(567). (Lord PkiUmore.) SaKUT r. BELLA. 

11925) 531A 42=3 B 582 - 43 C LJ. 23- 
921.C. 200-30 C.W.N. 289 28 Bom LB 161 = 
AIR 1925 PC. 298 - 23A.LJ 1016- 
49 M-LJ 821(830 3). 
Precatory trust. 

- See Hindu i..\\v—'W ill—'Trust—Precatory 

TRUST. 

Public trast-Prlvate trust. 

- CkantaHe or r/hfioui farpiei—Tmil for-Vu- 

eertainty—Trait if xoid for. 

Held, on the con'truetton of a will the terms of which 
are set out in their Lordships’ judgment, that it created a 
trust for public purposes of a charitable or religious nature, 
and that it was not void as being vague or uncertain as to 
the charities to which it applied, (Sir Joku Edge.) L.ILA 

Jai Narain Lau Ujagar UL 

(1924)21 LW 162 - 29CWN.775- 
(1925) MWN. 13-AIB 1925P.C11- 
27 Bom LR. 713 851C 2-48 M L J. 236 (241 3). 

- CAit hum. 

In a suit under S. 92 of C. P. C. of 1908 icLting to a 
chattiram (abo railed a choultry), the case of the plaintiffs 
was that the chattiram was a public charity, which had 
been founded and dedicated to the public more than 60 
years before «uit as a chjritab>e institution for the coo- 
vience of travellers a> a halting place and for (he feeding 
of poor Brahmins reading to it. while the case of the de¬ 
fendants was that the chattiram was a private ihattitam 
and that it had never been dedicated to the pubfic. The 
Courts Itelow concurrently found that the chatliram was a 
public trust, and thiir Lordships abo found that the chat¬ 
liram was a public trust (Sir J.krt FJp.) VaIDYA- 
NATHA AY'YAK f. SVVAMINATHA AYYAR. 

(1924)51 I.A 282:2891-47 M 884-35 MLT. 189- 
AIR 1924 P C. 221 (21-22A LJ. 983“ 
26 Bold L R. 1121 - 40 C.L J. 454 - 29 CW N 154- 
20 LW. 803 > (1924) M W.N. 749 = 26 PL B 1- 
10 0. it A.L R. 1076 821.C. 804 - 47 M L J 361 
-Diversion of—Validity of—Distincticn See HINDU 

Law—Religious Endowment-Idol -Dedication 
to—Diversion ok. (1876) 41. A. 52(58)- 

2 C. 341 (347). 

• ■ & i Jem 

In this case in which the question was whether the suit 
shrine was a public trust or the piivate property of the de¬ 


fendants' family, the Courts below concurrently found that 
it was a public trust, and their Udships accepted that find- 
mg (16). (Lr,i Vnnedin.) ANAND R.\M r. RAMD.AS 
DaDURAM. (1920) 48 L A. 12= 48 C- 493 (498)= 
(1921) M.W.N. 24 = 13 LW. 318 -25 C.W.N. 794= 
17 N L.R- 37 = 62 LC. 737 = 30 M.LT-194. 
Religious trust 

-Execution of—Duty of-Administrator-Geneml if 

may be entrusted with. Stt ADMINISTRATOR-Gene- 
ral’s act II ok 1874—Religious trusts. 

(1895) 22 LA. 107 (118)=22 C. 788 (799). i 


TRUST—(fou/y.) 

Religious trust—(CW.) 

-Hindu will involving execution of—Trusts of-Duty 

of carrying out-If and when may be imposed upon Admi- 
nNtalor General. Stt ADMINISTRATOR-GENERAL’S 

act li of 1874—Religious trusts. 

(1895) 221 A. 107 (118)= 22 C. 788 (799). 

- Fruity fail'd up ,w trait for-Corpiu of-Attaek- 

•unt and sell of, in execution of primal decree apt Hit 
trait ft —Validity—Sut pint intomt —Btutfieiol i ntereit 
i*~-Trusi« kiting—Effeet. 

Where property was devised upon trust for the perfor- 
raance of religious duties, ktld, that the corpus of the estate 
could not be soM. nor could any specific portion of the 
corpus of the estate be taken out of the hands of the mate 
in execution of a decree obtained against him personally, 
; becau* there might be a margin of profit coming to him 
after the performance of all the religious duties (9). 

If there was any surplus in the hands of the trustee for 
the benefit of t be judgment-debtor it woold not entitle the 
judgment-creditor to attach aud sell the whole or any speci¬ 
fic portion of the (crfui of the estate. He could, undtr 
S. Vt) of C.P.C. of 1882. only attach that property over 
which the judgment-debtor had a disposing power, which he 
might exercise for his own benefit, "w hether the same was 
held in the name of the jadgment-debtor. or by another 
person in trust for him." (9-10). (Sir Bar no Peacock) 

BishfNChand Basawant r. Syed Nadir Hosein. 

(1887) 15 LA. 1 -15 C. 329 (339 40)-5 Sar. 113. 

- TraM«i of—Appointment of—Consideration vki<k 

ongkt to Mi(k tri/k Court in malttr of. 

The Coort executing the duty of appointing trustees of a 
leSgiow trust must have due regard to the claims of that 
branch of the family with whom the worship was established 
and by whom the servkm were performed (107). (L#d 
Bud nailer.) GOPAL LAL SETT r. PURNA CHANDRA 
I BASAK. (1921) 491a. 100 - 49 C-459 (468) j 

20 AL J. 625 - 36 C.L.J. 57 "24 Bom. LB. 937 
16 L W 963- A IB 1922 P.C253- 27 C.W.N. 174- 
671.0.661=43 M-LJ. 116. 

Resulting trust. 

-Principle of-Applicability - Purchase with ** 

money in name of ^-Purchase intended to be fork's 
benefit—Effect, Stt BENAMI-GlFT. 

(1872) 14 M.IA. 433 (437 W- 

Revocation of. 

- Deed luliifueni—fir.wation by. 

A trust, pnma facie, well esta Wished, cannot be held lo 
be revoked on evidence of a subsequent deed of revocation 
not only not proved but. on every fidicial examinant* ot 
it. discredited (304). (Sir Robert Pkillimore) JUCGU 1 
MOHINT DOSSEE r. MUSSUMATSOOKHUMONY DOSSEf- 
(1871) 14 M. L A. 289=10 B. L B. 19 (?• 

17W.B.PC.41-28uth 612=8 Bar.» 

Subject matter of-Uncertainty of. 

-Enforceability of trust—Effect on. Stt [HINDU 

Law— will—Trust. (1921) 49 la: J. 

46 B. 163 (160-6®)- 

Trust deed. 

Debtor-Fraudulent trust deed by-setting 
aside OF. 

-Debt doe by debtor to trustee—Lien for-Bnfortt- 

ment of. See DEBTOR AND CREDITOR-DEBTOR- 
TRIST DEED FRAUDULENT BY. . . c x 

(1867) 11M J-A- 317 (336 

-Purchaser of property in execution of decree 

debtor-Right cf-Ded* before sale dedaring trust” 


4i 69 


THE PRIVY COUNCIL DIGEST 


4 * 7 ° 


TBU8T—(CV«</.) 

Trust d eed-<C«tf.) 

Debtor—Fraudulenttrust deed by—Setting 

ASIDE Oi—(Cantd.) 

void as again*! creditors. Sff DEBTOR AND CREDITOR 

—Debtor—Trust deed fraudulent by-Setting 
ASIDEOF. (1867) 11 M I A 317f337 8)- 

INTERESTIN. 

-Tiustetthip under deed if an—BrtKfcUiy third 

pariv. S/f REGISTRATION ACT OF 1877. S. »« 

(1920)47 LA. 224(2301=42 A- 609(616). 

LmGATiON—P roperty susjEa of. or to be 

RECOVERED BV. 

-Trust deed in respect of. Stt I.ITKJAHON—PRO 

PERTY SUBJECT OF. OR TO BE RECOVERED BV -TRUST 
DEED, ETC. 

Trustee under. 

-Charge mated by—Validity—Consent of t»*«- 

Pajmeni foc-Charge in r«sp«t of. ^ Dm-SirriX 
MI NT DEED FOR PAYMENT OF. (1915) «» >! 110 
-/w tf AiiriKr if—x*i*" 

Sfilial fiuvr af attar *ty -a fW 
If any power eii'ted in Plo delegate authority under 
the trust deed it would be quite clear that ihe power of 
attorney lo be granted would have to be a *p«ul power of 
attorney, specially referable to dealing with ihe *ute which 
was subject to the tn»>t. and not a general power 4 altar 
ney. which may have l*en executed by /Mn favour of h*s 
son. entitling him to deal with the whole of ha pn.ate 
property (SCI). (M JT-rWer.) MO* fcSrr* 

A I.B 1922 P. 0. 209 661. 0.140- 
42M LJ.403. 

-Power of attorney executrd preriow^y by-Cancel 

lation by trust deed of-Propertie* comp-rwd « former 
dealt with lay latter. Stt TRUST DCID-TRUSTXF UNDER 
-Sale on consent etc. W ) 6 B 113 - 

- Saif an tmttnt >» »’•>•** •( <*aJ)»t,r-Pyr of. 

fonftrrtd by Jrtd—Salt Wlhant 

Atrtt affiinfrd ty trndtt-Salt b> m**"**~ 

Validily-Pati.fr af attar nay f,ant'd fittianJy h 
—Cawtllaticn af. hy trad dffd-Pr+'ty cmfirld .« 
farmtr not dtall with h latttr. 

One K. P R.. a* the manager of a Joint llmdw FumiJ 
carrying on money lending bwsme*. *»•»! » Tl in 
attorney in favour of one X, ha agen. >« J* 
10-2-1906. authorising him am«ig rther things»* 
the name of A'. P R. to sell or exchange 
perty at Pegu to which K. P. R was or should rherealier 
become possessed or entitled. The A'. P. R. Firm ,na 
critical condition in 1908 and therefore a tn*t deed wfi 
exited In April. 1908. by K. P R- » j*‘ 
ax the head of the pint family to one V. V. S.. 

“ all the properties, assets and interests menucort n 
Schedules A&B" were transferred tohrm » *"«"* 
collect all debts owing to the family and to jay a I otdtto^ 
Schedule B included the firm under the .nark of A. 

Pegu and all the rights such as nK^Meoding. etc. Among 
other powers of management, the po «* • 

agentx was also one. Bat a clause in the d«d r.m.ted thr 
power of the trustee to sell immoveable properties 
the consent In writing of a eo-adjitor app^« ' * 
deed of trust. The co-adfclor appointed dM". 91 and 
In 1912 ^purporting to act under the trust deed. I. 


TBUST -{Cfmtd.) 

Trait itti—(Cantd.) 

TRUSTFF UNDER—(C< ntd.) 

the trustee appointed S. a' agent in Prgu on behalf of tbf 
tru'ter in January. 1‘»I2- In June. I912.A «*I certain 
properties cuwsivtin* of paddy and garden land and house' 
stoattd in Pr?u to M. the 6i*t tOfOldlll by a registered 
deed of »ale. In |9|J. V. V . S., the truMte, was dischar¬ 
ged. In 1918 on the appScation of a creditor A'. P. R. wav 
adjusted an insolvent and all his properties and the joint 
family avst» tcMed in the Oficial Receiver. The proper¬ 
ty at l*egu were brought to «alc in Court auction and 
the Appellant brought them and they were duly conveyed 
to limby >ale deeds dated 8-5-1920 and 7-lO-TOl, 
executed by the Oftcia! Receiver. In a suit to recover 
porsesSMC of the property from .1/. who held under the 
sale deed executed by S, Ud. that the power of attorney 
executed to S by A .P R. in 1906 wav not cancelled by the 
suleequert Irwst deed as the property claimed in the suit 
could nee be said to be covered by the descriptive of the 
prowrtits in the Scbedulr* to the trust deed; and that the 
power of attorney given by V. M. S. to A was ineffective as 
their mas no totted 1* a co-adjutor to the sale of immov¬ 
able properties bv S. (Sir haul* Studtna*.) CHOCKA- 
UNCAM CHimAR r. E. N. M. K. ('HgTllAR FIRM. 

(1927) 6 R 113 - 107 I C 461 - 47 C L J 129 
32C- W.N 677 30Bom L R 788 - 27 L. W 811- 
A.I.R 1928P. C.44-64 M L J. 517. 

Trostee. 

ACCOUVTABU4TTOF. TO CESTUI 0UE TRUST. 

ADVANTAGES NOT WARRANTED BV TRUST. 

ADVERSE POSSESSION AGAINST CO-TRUSTEE. 

ALIENATION BY-VaUDITV OF—RIGHT TO DISPUTE. 

ArfOINTVENT OF. 

BRFAtH OF TRUST IV. 

COMPROMISE BY. 

CONFISCATION DFCREE AGAINST. 

DFCRFL FAVOURAIU TO TRUST-COMPROMISE SUR- 
RENDERING. 

DFfRFT EOR MONEY OBTAINED BY-lJAIILITV TO 
COTl'l OUt TRUST IN RESPECT OF. 

Decree personal against - Execution oi - 

ATTACHMENT AND SALE OF CORPUS OF TRUST 
PROPERTY IN. 

DEPUTY. 

HINDU JOINT FAMILY-MANAGER OF. 

Hindu or Mahomedan religious institution. 

MORTGAGE ■+ SIMPLE MORTGAGE - MORTGAGEE 
UNDER. TRUSTEE EOR MORTGAGOR IF A. 

OFFICE OF. 

I-FRSON IN POSITION OF. 

PFKS0N NOT ENTUITD TO BENEFIT OF TRUST- 
EXCLUSION OF. 

purchasf by—Validity of-Ruiis applicable 
to. 

rfcovti-Manacfr. 

rei^teosships covered BY WORD. 

rfijgious Endowment-Manager of. 

RELIGIOUS TRUST-TRUSTTE OF-APPOINTMFNT OF. 

RENUNCIATION OR FAILURE TO ACT BY A. 

cm jo*—C ompromise improper of-addition of 

PARTIES TO PROTECT INTERESTS OF BENEFICIA¬ 
RIES. 

trust deed—Trustee under 

TRUST PROPERTY. 

"WILL-TRUSTEE UNDER, 
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TRUST-/(\W.) 

Trustee—Accountability of. to cestui que trust. 

-English 'irkl rates as to—Application of. in India. 

See Hindu Law— joint Family — Manager— 
ACCOUNT.tRll.il Y OF-TkISTEF- 

(1921J 48 I. A. 280 (287) = 44 M 656 (663). 
Trustee-Advantages not warranted by trust 

• //riding cut <>/. /.« prior kene/ftianei :ntk nativity 
1 / u/timat kent/ieiariei—FormePi right A* task cJkk- 
t.iy i --Qn,‘lb itin* of. hy trintt/iiuJ n/tinute kentfriariei 

-F>t<>ppri. 

The tree result of this case appears to he that the «ki- 
niate lieneficiaries under the trust have authorised the 
trustees to hold out to the prior benetkiarie* advantage* 
which were not warranted by the tru't, and have thereby 
altered the position of the prior heneficiariev Under soch 
circumstance*, both the tru'tte' and the uhimate bene 
diaries must lie liilfcto make good to the prior hene 
fi.iaiies the advantage* which have hem *0 held out to 
thein (-124). (L-rd Julies Turner.) fcv«T I NTH A COM 
PANY ROIIF.K1NON. • (185917 M I A. 361 - 

12 Moo. P C. 400=4 W R 10-1 Suth 332* 

1 Sar 652 

Trustee-Adverse Possession against Co trustee. 

1 \1 ^nirition Ay. of rifkt of man* ft meat 4 y rriati.n. 
• The right of management by rotation liy each of *e*rral 
cotrustre* cannot. a» between ihem*elve*. be acquired 
menl) by the opera-ion of the law of limitation (80). UsrJ 
V. ' I VlNW VK \YaM\N JOSHI KaY\KIKAK: 
nop\l II.Akl Insm kAVAklKt*. (1903)30 I A 77 = 
27 B 353 (357)-7 C. W N 409- 5 Bom L R 408 

8 Bar 453 

Trustee Alienation by—Validity of—Right to 
dispute. 

-Estoppel. Stt Hindu Law—rfijgious Endow 

MENT-Shkbait. (1923) 51 L A. 83(97).47 M. 337' 
Trustee-Appointment of. 

- Ckritt elytron (or—this ret ion of Indian Coneti 

<Ji A— Privy CouneiPi interftrtatt uitk. 

The discretion of the Judkial Commissioner a* to the 
person appointed a* a co trustee is a matter with whkb their 
I/iriKhip* are indisposed to interfere (54*). (Sir EdunrJ 
Willinmi.) Nawab Umjad Ali y Khan - Mussumat 
MOHUNDEE Bfcum. ( 1867) 11 M. I. A 617 -- 
10 W R P. C. 25 - 2 Suth. 98-2 Sar. 316 - 
RAJ’S No.7(Oudh> 

■“ Founder*! kein—Rigkt 
The last survivor of the descendants in the male line of 
the founder of a ihattiram (which a public trust) poshly 
has a right to appoint a trustee of the charity. ( Sir John 
E/ft.) VAIDVANATHA AYVAR :• SWaMINATHA AYVAR. 

(1924) 51 1. A. 282(292)=47 M 884 » 
35 M. L. T. 189-A. I R 1924 P. C.221 (2)- 
22 A. L. J. 983--26 Bom Lit. 1121 = 
40 C. L. J. 454 - 29 C. W. N 154 - 20 L W 803 = 
(1924) M W.N. 749-26 P.L.B 1 = 
10 0. & A L. R 1076 = 821. C. 804 = 47 M. L. J. 361. 

-Power of—Fraudulent exercise of. Stt Under this 

very sub-head —appointment of-Validitv of. 

(1921) 511. A. 282 (291-2)=47 M. 884. 

- Validity of—Perm entitle* to appoint—Append- 

menI Ay, witk inJirett mrihei. on foot of property kring kii 
•non private Property. 

Where a person entitled to appoint a trustee of properties 
subject to a trust did not profess to appoint the appel¬ 
lant as a trustee of the properties on the footing that they 
were already trust properties, but professed to appoint him 
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TRUSMCW.) 

Trustee-Appointment of-(Coiitd.) 
a manager of prepeny which he (the person appointing) 
ta.'dy aLeged to be his own private properly, and his object 
iw doing so was to afford a monthly income for the daughter 
of his late concubine and her children, keld that the 
appowtmewt c f the appellant was invalid. (Sir Join FJp) 
\ AIDYANATHA AYVAR r. Stt'AMINATHA AYVAR. 

(1924) 51 1. A 282 (291-2)=47 M. 884 = 
35 M. L T. 189=A. I. R. 1924 P. C- 221 (2)= 
22 A L J. 983 = 26 Bom L B. 1121 = 40 C. L J. 454= 
29 C. W N. 151 = 20 L W. 803 -< (1924) M. W. N. 749= 
26P.L E 1 = 10 0 & A L B. 1076 = 821. C. 804= 

47 M.LJ. 361. 
Trustee -Breach of trust by. 

-Decree favourable to truM-Surrender of, by way of 

comp:omi*e—Validity of. See HINDU LaW-ReLIGIOUS 

Endowment— Temple—Trustee of -Decree fa- 

VOCRABIl TO TEMPLF. 

(1908) 351. A. 176=31 M. 236 

--Presumptkfl of—Propriety. See HINDU Law- 

Reugkhs endowment-Shebait -breach of 
VS. (1869) 13 MIA. 270 (276). 

- prevention of—Rigkt of—Prior krtaekei of wnt 

nature—Tmate guilty of-Fieri, 

A former abuse of trust, in another instance, cannot be 
pleaded again*t a trustee who seeks to prevent a repetition 
of abuse, even if he were formerly implicated in the same 
indefensiUe courses against which be is seeking to protect 
the property, thbugh it would be a reason for excluding 
him from the administration of the property as shebait. 
The court could not with any propriety say, we will decline 
to protect the property and leave it further exposed to lea. 
and decline to make a declaration that it Is trust property, 
merely because they would not trust the plaintiff with its 
administration (306-7). (Sir Rolert Pkil/imere). Jl'CGUT 
MOHINI DOSSEE r. MUSSUMAT SOOKHEEMONEY 
DOSSEL (1871) 14 M LA. 289 *10 BIB 19 P.C.- 
17 W.B P.C. 41-2 Suth. 612 = 3 8ar. 23. 

-Trust Property or income thereof—Application of 

to abets charity. See HINDU LAW-REUGIOUS EN, 

now mext— Shebait of—propfrtv of endowment- 

—APPUCVTION OF. ETC. 

(1917) 44 U. 147 (150)=40 M.709. 

Trustee-Compromise by. 

-Decree favourable to trust—Compromise surrender 

ing-Validity of. See HINDU LaW-RELIGIOUS ENDOW 
VLNT-TEMPLE-SHEBAIT OF-DECREE FAVOURABLE 

(1908) 351. A. 176=31 M-236 

-Oftce—Right to—Compromise as to—Validity- Sts 

HINDU Law - Relic.ious endowment -TFMPLE- 
Shebait of-Officeof-Rightto. 

(1894) 21 LA. 123=18 H-1- 

-Suit-Improper compromise of-Addition of parties 

to protect interests of beneficiaries-Propriety of. Stt 
HINDU LAW-REUGIOUS ENDOWMENT—TEMPLE - 
Shebait of—Suit by. 

(1908) 35 LA. 176=31 M-236. 

-Soit in which he is interested with eettni fnt tmt 

-Compromise of—Validity of. against latteT—LUbiBty of 
trustee to 'cestui que trust' in respect of amount decreed In 
suit-Nature and extent of. See COMPROMISE-SUIT-- 
COMPROMISE OF—PLAINTIFF. (1849) 4 M-LA. 468. 

Trustee-Confiscation decree against 

- Fieri of. on cestui que trust and kit rigk/t. 

A decree of confiscation pronounced against a trustee 
can on no principle of law, equity, or good coosckoc*." 
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Trustee-Confiscation decree against -(CmtJ.t 
made to affect hi* tatm qut (nut and hi* fight* (127-8)* 
{LtrJ Jnriitt Jam/i.) MUSSUllAT THAKOOkAlN SOUK- 
raj Koer Government of Indi a. 

(1871) 14 MIA 112 3 Snth 1 
2 Sir. 705 9 B. & J.'s No. 11 (Ocdb) 
Trustee-Decree favourable to trust-Comprooise 
surrendering. 

--Validity. Stt HINDU IjIW—KU. tr,lot s EKMV* 

MENT—TEMPL1—SHE B A IT OF-DlCMt FAVOURABLE. 

(1908) 351.A. 176—SI M. 236 
Trustee-Decree for money obtained by-Liability 
to‘ce6tul que trust'in respect of 

-Nature and evtent of—Amount not recovered wilh 

out wilful default-Liability in respect of. Stt COMPRO- 
mise—Suit— coMPoviisE of-pi .untiff. 

(1819)4 MI A 452- 

Trustee-Decree personal against-Eie 
cutlon of-Attachment and sale of corpus 
of trust property in 

-Validity-Property devtal ujwn tr«M for perfor 

mance of religion* dutie—Beneficial intcre*! in 'Biphi* in- 
come-Trwstee having-Fffect. .tv TrURI—RELIGIOUS 
Trusts—Property devisfd upon trust for. 

(1887) 151 A 1 (9 10)-15 C. 329'33910). 
Trustee-Deputy 
- Afp# »t mt Hi «/. 

The appointment of a deputy by the bohler <4 an office 
which involves the performance of rrligiow. folk* doe* 
not amount to an alienation of the same. It only mean* 
that the office and the right, are preened, but that the 
particular acts are performed by a rfepity (77 Arg.) 
(Per Sir MmUgut f. Smilk.) RAjAH VURMAH VaIUA 
V Ravi VURMAH MUTMA. (1876) 4 I A . 76- 

1 M 235 3 Sar. 687 - 3 Soth. 382 
Trustee-Hindu Joint fimlly-Mansger of. 

-Misappropriation of tret fund. hy-Jv** ■** 

her*’ liability for-Manager a tru.tee. Stt HINDU I.AW- 
JOINT famii.y-manacfr-Misapproprutios »r- 
JUNlOR MEMBER'S LIABILITY FOR. 

(1924)48 MLJ 236(244) 

-Relation to other member* of-TruMee if a. Stt 

Hindu Law-Joint family - Manager- Junior 

MEMBER'—RFLATION BFTWFFK MANAGER AND. 

Trustee-Hindu or Mabomedan religious Institution 

-Manager or shelait of-Tru-tee if a. Stt UuilA- 

TION ACT OF 1908-ART. 1M—TRUSTEE. 

(1921)481 A.302-44 M 831 
Trustee-Meaning of. 

- Ctntral and arid unit ef—DtUiutlit*. 

In a general sen*e every man h a trw*r« to whom i» en¬ 
trusted the duty of managing and controlling property that 
belongs to another. But that doe. nor make him a tr^ct 
in the strict sense, rv:.. a person in whom property i* abn> 
lately voted (2J2) (ZW BmkmOtr.) MUHAMMAD 

RUSTOM A LI v. MUSHTAQ HUSAIN. . 

(1920) 471.A. 224-42 A-609(618»- 
(1920) M.W. N. 665 -18 A L J. 1089 = 12 L.* f 5» ; 

28 M.L.T. 220 = 571C. 329 - 39 M L J. 263. 
Trustee—Mortgsgo -Simple mortgage-Mortgagee 
under, trustee for mortgagor If a. 

-Mortgagee appointed by agreement of 

manager and receiver of all his property-Effect. Stt 
MORTCAOE-SIMPLE MORTCACE-MORTGaGEE UNDER 
-TRUSTEE FOR MORTCACOR. 

(1920) 24 C.WH. 769 (774-5). 
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Trustee-Office of. 

Delegation of. 

-Role againM—AppL'CaUlity of. to perxx-i in repie- 

xWulire capacity—I ray by agent of such person—Vafi- 

diiy. Sr." Fiduciary relationship- duties at- 
tachfd to—dflecation of—Rule against. 

(1921) 491 A. 46 (62 3)—49 C. 325(333). 

Removal from. 

-*»«erti<m of Ixotilr title lo trust property—Mismaru- 

frmnrt ol HsM-Mi.appfipriati.mof tiust funds—Removal 
lion office >o ground of. Stt MAHOMEDAN LAW—WaKF 
—MUIWAU—kEMOYAI FROM OFFICL OF-GROUNDS 
-ASSFRIION OF. »7C. (1928;54 M L J 692. 

-Diverson of Hist property-C<*cu:tkm of account. 

lo .spjMt—Removal on ground of. Stt HINDU L.AAV— 

religious endowment — Temple—Shibait of- 

OFFICE OF-REMOVAL FROM. 

(1922) 491A 237 (253 4)-45 M 666 (683 4). 

-Engli'h fulr* a* to—Applicablily of lo manager of 

uBp.rn. enA.uwnt. Stt HINDU I.AAA -RHICI0US tN 
DOAVMENT-SHFBaIT f»F- OFFICE OF - REMOVAL 
i ROW-GROUNDS (1921) 481 A. 268(264 6)- 

48 C 1019(1026 7). 

-Growftk. .V.- HINDU UW-KEUGIOUS i NDOW. 

MINT—TlMPI-K— SHEI AIT -OF Flf E. 

-Rule. upp!i(.il'lr t«—Applicjfiiliiy of. lo fiduciary 1C* 

Ulkm-hips other Ihuiitfu.lcr. Stt HINDU I.AW-Rll.l- 
CIOUS KM .OWN I.NT - SHF BAIT - Ol Fit F.-RlMOVAL 
FROM. (1921)48 I A. 258 (261 5)- 48 C. 1019 (1026 7). 

- Suit ftr — Eriatutt */ ItHtl **J ef in fuMit 

MtJd.r admilltJ i* teurV A-/.*—ZVW tf id txil- 
Itmt amirfdi f*Hit tkantUr in Prr.yCoHHa!afftal— 
PtrmnmUily. 

Where, in a vut for the f.rooval from office of a faiii 
•id,* or truMee of a wakf. the tru'let eooductid his ca*e 
in the omit, brio* on the looting that a uakf misted and 
that it wa. a pnbSc nakf. kt/J that he CouW ntA, for the 
fiit! time in hi. appeal 1 .* the Pri»y Council, be allowed lo 
iai« the defence that there was no wakf at all. or. that, if 
a wakf eiiwcd at all. it wa. not pul*' but pin ate. (ZW 
'hra-J MUSUMAT HUSA'S MRI t-. SAYAD N’UR HUFSaIN 
NH AH. (1928; 47 C LJ. 542 r 30 Bom. L.B. 849- 
26 A L J. 471 - 32 C W N 769 29 PunJ. L R. 392 • 
28 LW 30 109I.C 52 A IB. 1928 P.C 106- 
54 M L J. 692 (P C ). 

RIGHT TO-COMPROMISE AS TO. 

_Validity. Stt HINDU I.AW-ReLIGIOUS ENDOW. 

MINI —TlMPI L--SHFBAIT—OFFICE OF -RIGHT TO. 

(1894) 21 I.A. 128" 18 M. 1. 

Salf of. for pecuniary advantage of trustee. 

——{mam <*mlitmimt—VHliinj. 

H the cw*i«w xt up wa. one to .auction not tnfifly the 
tiansfrr *4 a itu^ce^cip. Int, a» in this case the >ale of a 
tiwrteediip lor the pecuniary advantage of the tru'lee, their 
Ixvthkip. would be disptwed to bold that that circumstance 
akme wouU yaWify a devision that the custom was bad in 
Uw(85X (Sir Jtmn W. Ct/rilt.) RAJAH VURMAH 
Vaua a. Ravi VaRMaH Muth a. (1876) 4 LA. 76- 
1M. 235(252) = 3 Sar. 687=3 8utb. 382. 
Transfer of—Custom sanctioning. 

- dtntrtl tutim—Pretf •f—EndtNtt I ecu and 

t*ptt-E/ftd. 

In a case in which the question was as to the validity of 
a transfer by the trustee of a pagoda of his office and its 
dutie>. it was contended that in India, and particularly in 
that part of India in which the fagrda in question was 
sitwated. cwstwn sanctioning such a transfer must prevail 
against ibe general law. 
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TRUST-«W.) 

Trustee-Office 0 t-iCmtJ.) 

Transfer of—Custom sanctk>sing-(C<W.) 

//././ that no general custom Mich as that contended for 
Could lie ettaMished hy wry vague and loo* evidence (S3.) 
(Sir Jama II'. Mile.) RAJAH VURMAH VALIA r. RAVI 
V’URMAH Mt'THA. (1876) 1 1. A. 76- 1 M *38(250) 

3 Sar 687 - 3 Suth. 382. 

1 Xatnr/ of, l.< 1/ fr.od— Cn't -m of farti/alar ladi 

Mi.m—G/ia’ral .'tiifom. 

In a ca* in which the question was as to the validity <4 
a transfer bjr the trustee of a pagoda of his office and its 
duties, it was said that in India, and particularly in that 
part of India in which the pagoda in question was situated, 
custom sanctioning such a tranter mu'! prevail against the 
general law. 

Their lordship* had grave doubts whether any such 
general custom could, in such cases, he set up and proved in 
that way. Their I/wWup' " conceive that when, owing to 
•he absence <>f documentary or other direct evidence of the 
nature of the foundation and the rights, duties and pjwen 
of the trustees, it becomes necessary to refer to u'age. the 
custom to k proved must lie one which regulates the parti¬ 
cular institution "(83.) (Sir Jama II’. Mi//.) RAJAH 
VURMAH VaI.IA r. RAVI VURMAH MUTHA. 

(1876)41. A.76-1 M 235(2501)«3Sar 687-* 

3 Suth. 382. 

- Validity of. 

Though l»y the common law of India a trustee has no 
power to transfer hi» trusteeship, a well proved and estab¬ 
lished custnm sanctioning such a transfer will prevail against 
the general law (83.) (Sir Jama IV. CM.) RAJAH 
VURMAH Vai.ia : Ravi Vurmah Mutha 

(1876)41 A. 76= 1M. 235 (250)-3 Sar. 687 = 

3Snth 382. 

Transfer oF-VALtunvoF. 

- Cam mat law cf India, 

The plaintiff, called the Cherakel Rajah, claimed to be 
the assignee of the uraima right, or right of management, 
of the Tracharamana pagoda and its subordinate chetroms. 
under an assignment from the persons known as the uraJIers 
of that religious foundation. The question was whether 
the urallcts were legally competent to transfer their uraima 
tight. 

It was admitted that according to the comcitution of the 
institution the uralers for the time being were to be the 
kamavans or chief memliers of four different tarwads. It 
was. therefore, presumaldy the intention of the founder that 
the uraima right shrwld be exercised by four persons repce 
seining four distinct families. 

field that the urallers had no power under what may le 
termed the common law of India to transfer their uraima 
right to the plaintiff (83.) 

The first question is. whether, independently of custom, 
person* holding such a trust are capable of transferring it at 
their own will. No authority has heen laid before their 
Lordships to establish this proposition; principle and reason 
seetn to lie strongly opposed to such a power, and parti- 
fularly to such an exercise of it as has taken place in this 
instance. The unknown founder may be supposed to hare 
established this species of corporation with the distinct ok 
jeel of securing the due performance of the worship and the 
due administration of the property by the instrumentality 
and at the discretion of four persons capable of deliberating 
and bound to deliberate together; he may aho have consi¬ 
dered it essential that those four persons should be the beads 
of particular families resident in a particular district, open 
to the public opinion of that district, and haring that sort 
of family interest in the maintenance of this reflgkms wor- 


TRUST— (Cmtd) 

Trustee—Office *t-{CmU * 

Transfer cft-V audita- w-{Conti) 

ship, which would insure its doe performance. It stems 
very unreasonable to suppose that the founder of such a 
corporate ever intended to empower the four trustees of 
his creation at their mere will to transfer their office and 
its duties, with all the property of the trust, to a single in¬ 
dividual who might act according to his sole discretion, and 
might have no connection with the families from which the 
trustees were to be taken (80-1.) (Sir Jama IV. Milt.) 
Rajah Vurmah Valia ». Ravi Vurmah Mutha. 
(1876) 41 A. 76 = 1 M. 235 (247-8)-3 8ar. 687 = 

3 Bulb-382. 

- Migimt and tkantaU/ feuudatim-Diitin/tim. 

Qaa/r/ whether, as regards the validity of a transfer by a 
trustee of hi* office and hs do.ies. there is any distinction 
between a religious and a charitable foundation (82.) (Sir 
Jama IV. Mri/e.) Rajah VURMAH VaUA v. RAVI 
VURMAH Mutha. (1876) 4I A. 76=3 Bat. 687- 
1M. 235 (249)=3 8ntbS82. 
Truitee-Persoa In position of. 

- Sa Limitation act of 1908-s. 10; art. 134. 

Trustee-Person not entitled to benefit of trust - 
Exclusion of. 

Duly as to-Failure lo exclude—Injunction restrain¬ 
ing tbo* persons from sharing benefit—Soit by beneficia- 
nes for- Right of Trustee not made party. Stt TRUST— 
PFRSONS NOT ENT1TI ED TO BENEFIT OF. 

(1925)531. A. 42 (66 7)=SBang.582. 

Trustee-Purchase by- -Validity of—Bales applica¬ 
ble to. 

-Applicability of. to purchases by shebait of religious 

endowment. Stt HINDU LAW-RELIGIOUS ENDOW- 

mfnt-Shebait of—Property or endowment- 
purchase BY SHEBAIT OF-VAUDITY. 

(1921) 481. A. 258(265 6)=41C. 1019(1028 9). 
Trust ee-Becelver-Manager. 

- Didiattioa, 

A receiver and manager by virtue of his appointment has 
no estate in the property he is called upon to control; he 
possesses power* over it but not an interest in it. and the 
appointment of others in his place would by itself effect no 
transfer of ownership. A trustee, on the other hand, is a 
person in whom the property is absolutely vested (232.) 
(Lord Ba/kmadrt.) MUHAMMAD RUSTAM AU r. MUSS 
TAQ HUSAIN. (1920) 47 L A. 224 = 42 A. 609(618)= 
(1920) M. W. N. 665=18 A. L. J. 1089■ 
12 L. W. 639 - 28 M. L. T. 220 = 671.0.329= 
39M.LJ.263. 

Trustee -Relationships covered by word. 

Tbt word “ trustee M cover* a very large number of re¬ 
lationships. involving different obligations; the word 
" tray ", therefore, may be so used that it is intended to 
apply only to ooe class of soch duties. (Lord BatlauO/r.) 
PEARY MOHAN MUKERJI r. MANOHAR MUKERJL 

(1921) 481. A. 258 (265)=48 C. 1019 ( 1028)= 
23 Bom. L.B. 913=14 L. W.104- 
(1921) M. W. N. 554=19 A. LJ.rn° 
26 C. W. N. 133=2 P. L T. 725=621- 0- 76- 
30 M. L. T. 24=(1922) P. C. 235 = 41 M. L. 1 68- 

Trustee-Bell gions Endowment—Manager of. 

-Trustee if 2 . See HINDU LAW-REUGIOUS EN- 

dowment-Idol-Shebait of— Trustee. 

(1921) 481 A. 302 (311)^44 M- 831 (840)- 
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Trustee-Religious trast-Trustee of-Appointmect 
of. 

-Considerations which ought to weigh with (curt in 

matter of. Stt Trust-Religious trust-Trusiffs 
OF. (1921) 49 LA. 100 (107) = 49 C. 459 (468.) 
Trustee-Renunciation or failure to act by a. 

-A trust cannot 1* said to fail became oat of the 

trustee hail renounced or had not asted. r.|*cijUj mherc 
the will distinctly provide, for the case of a trudec nut 
ing. and gives a directory power to fill op the n«ml*r of 
trustees when required. {Mr Jmtut If Hiti.) JlTlIN 
dromohun Tagore p. Gasendromohun Tagorf. 

(1872) Sup. I A. *7 (72)*9 B L R 377 = 
18 W. B 359 ’ 3 Sar. 82 * 2 Suth 692 
Trustee-Suit by-Compromise improper of-Addi 
tlon of parties to protect interests of beneficiaries 

-Propriety of. Stt HINDU Law-ReliCIOUS- 

Endowment-Temple-Shibait of—Suit bv. 

(1908)351. A. 176 -31 M 236 

Trustee—Trust deed-Trustee under. 

- Stt Trust-Trust dfed-Trustie under. 


Trustee- Trust property. 

Adverse possfssion of. 

- Ptiali/ilf «f. 

In a case in which the H.gh Court held that, though two 
persons had come into potion of property under a win 
which created a trust in rcipect thereof and had rccogVed 
the trust of the property which had come into their fWS'O** 
had bttn liy them appropriated, from the first, to their own 
purposes, and had been so long hekJ by them adversely to 
the trust title, that one of them could not allege that thm 
was no beneficial interest in the other transmissible by in¬ 
heritance. itU that the view of the High Court was in the 
teeth of Ss. 61 & 61 of the Trusts Ait. under whkh no 
trustee could acquire a title against the tru st by s uch an 
appropriation (21.) {Sir AViW Cmi ) Brno KUN- 
WAR P. KlSHO PERSH »D. (1897) 24 r A 10- 

19 A 277(291)-1 C. W N. 265 - 7 Sar 131. 

ADVERSE TITLE TO-SETTING UP'*, 

-Mismanagement of trust -Misappropriation of trust 

funds-Removal from office on ground of. Stt MaHO- 
MEDAN LaW-W.\KF - MUTWAIJ - REMOVAL FROM 
OFFICE OF-GROUNDS-ASSERTION OF ETC 

(1928) 54 M. L J. 692 

- PtrminiHlilr- 

A person who executes a i*mn iustrunwnt and adepts 
the management of property on the end,lions ibnum re¬ 
tained is not at liberty to repudiate the trust thereby imp **d 
on him and to set up an adverse title m him^tl or in 
another, {UrJ M««,<kun) PaRSOTAM (ilR.r NAR¬ 
BADA G.r' (1899) 261. A 176(181)- 

21 A 505(612)-3C W N. 617- 
1 Bom L R 700-78ar. 538 

-The appellant, who was the only «* of a deceased 

Hindu, was one of the executors and tiustm named m ks 
will and sole residuary legatee. He joined in obtaining 
probate. He took upon himself the management of the 
e«ate and possessed himself of all the *'*\ n Fo '*E 
Jtars be acted in execution of the trusts of the -ill. Called 
upon to account and charged with varic*' breaches ot tni». 
he now asserts that the will was -holly inoperative and that 
the entire estate was pint family prepay, and that .t 
Wongs to him in his individual capacity by r.ght ofsur- 
virorship. 

To such a contention advanced under such circumstances 
it would be a sufficient answer to say that no person who 
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Trustee—Trest property-(£VW.) 

ADVERSE TITLE TO—SETTING UP O T-iCtHtJ.) 
has accepted the position of trustee ami had acquired pro- 
|«ty in that iapa.ily .an be permitted t„ u . s . rt an adl w 
t.«le.m hMm. behalf until he has ..Uaincl a pr^dis- 
eharge froci the trust ..th nhkh he ha. ilotfal himself. 
(1» )IL*J Mj.• ucUm.) Srinivasa Mooimiv.- Vfn 
KATA V tRADA IVENGAR. (1911) 381 A 129- 

34 M. 2571265)- 15 C W N. 741- 
!3Bom L R52° (1911)2M WN.375- 
14 C. L J. $4 10 M L T . 263 - 8 A L J 771 -. 

HI C 447-21 M L J 669 
APPLICATION TO AUDI CHARI! V OF. OR OF 
INCOME OF. 

—- ,,0M ** W«*r this very Sub head 

CORPUS OF-AHACHUENT and sale of. in EXECU. 
TK>N OF PERSONAL DECREE AGAINST TRUSTEE. 

-Validity—Propertj devised upon trad for perfor- 

nome of reign*, ihities— Beneficial interest in surplus 
income—Tiustce having-Eflict. Stt TRUSl-kELIClOUS 
TRUSTS—PkOfERl V DEVISED UPON TRUST EUR. 

(1887)15 I A 1(9 10). 15C 329 (339 40.) 

FREEIiOM EROVI TRUSTOE-Pl EAOF. 

Ortr . ft Pr.s l rf, 

TV title bring oh- founded on Hut and the contention 
of tv Vide,. I wing that it Knot now in their hands subject 
<o the trust., fom fait, at Ica.t. attaching to it. the onus 
of the proof was on them (307.) {Sir K*t« PiMimrt) 
lUGCUT MoHlNI DOCSFE f. MuSSUMAT SoOKHFE 
MONEV DOSSEF (1871) 14 M I A 289 - 

1°B l R 19P C.-17WRP C. 41 -2Suth. 512- 

3 Sar 23. 

Income of-appucoion of. to alien trust. 

-Rrrash of duty if. Stt HINDU I.AW-REIJCI0US 

Kndowvent-Shibait of—Pkopfrtv of Endow, 
mest-Application of. etc. 

(1917) 44 IA 147 (150)-40 M 709. 

MONEY BORROWED ON SECURITY OF-PURCHASE WITH 
Owntrvhip of pr.prtj purchased-Ioan paid by 
tru*te<—Credit for. in account with mtm ,*■ /,*„_ 
Right of. A>r Hindu Law—Rimgious Endowment 
—ASTOAL - MomiKT OF-PkOPEkTV OF AS1HAI — 
W nc (1877) Bald 140 (146 7.) 

PRIVATE PROPERTY OF TRUSTER-ONUS OF PROOF OF. 
-Origin of pr.fierty dwwing it to l« trust properly. 

Stt Hindu i.aw-Reucious endowment—Tempi e 
property of-Private Property of trustfe - 
Onus of Proof. (1922) 491. A. 237 (246)- 

45 M. 565 (675 6.) 

Purchase of. 

-Wl( - Purtitit aw7i-/W*« ktvumi ftr 

—YthJitfH. 

TV reason for tV rule againM a trustee purchasing for 
himself properly held by him as trustee applies equally to a 
purchase of that property liy him secretly in his own name 
for the benefit cf anotVr and to a purchase thereof by the 
trustee for himself and another jointly. 

Where a decree held by a trustee as such wa. purchased 
f« the benefit of hirmelf and another jointly. k,U therefore 
that tV sale shcnkl V set aside in its entirety and could 
not be allowed to stand a* to the half for the benefit of the 
third party (24.) (J«r ^,i.) MOOKFRJFF v 
MOOKERJEF. (1874)21 A. 18-14B. L B 27fi-' 

22W.B. 6-3 Sar. 408 =3 Suth. 63 
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Trustee-Trust property-<Cr*tf/.) 

PURCHASE OF— (Contd.) 

- Btu, /) ail rid sii juris— Purtka<t uiti—Validity 

1>/. 

A trustee for >4e cannot purchase; be cannot purchase 
l*<au>* the same prism cannot be both vendor and pur¬ 
chaser. and hi- nho aits foe another cannot also act for 
himself. But even if he !*■ nut a tnHe* for >ak. if in any 
opacity be i> trustee of lb* estate, although his incapacity 
to ley i' not alfcoluic and is subject to different limitations, 
it is equally well established. A trustee may indeed 
acquire from benefkiaries who are m iurit an e>tate in 
which they arc inteiested. but he can only do this if be has 
made the fullest disclo'ure to them of aP the relevant and 
material facts within his knowledge affeiting or that might 
affect the value and condition of the estate and the parties 
ate at aim’s length the ttiiui y»«- Imd krtoviug that he is 
dealing with the truMer. OfhciwiMr the purchase is Uld. and 
it i« had because any person who onopies a fduuary /,/*. 
Ihmihf may I* able hy virtue of his postiun to acquire 
information with regard to the trust estate which he is not 
l>emutted to u*e for hi' own benefit, (fan/ Butlmaiftr.) 

Peary moh.as 'Iukerjee p. monohar Mukerjee. 
(1921; 481 A 258 (265 ) 48 C 1019(1027 8)- 
23 Bom L R 913-14 L W. 104- 
(1921) M. W N 554 M9 A. L J 773- 
26 C W N. 133-2 P L T. 725-62 I.C.76- 
30 M.L.T. 24 - A.I.R. (1922) (P.C.) 235 -41 M L J. 68 

-Rule against—Kasi' of-.\pplk ability of _ Coandi- 

lions. Stt FIDUCIARY RELATIONSHIP - PERSON IN 
-PURCHASE HY. ETC. (1923) 501. A. 162(171 2)- 

4 Lih 284 

Unit agaiuii—Rtai^n for. 

One of the reasons for setting aside a purchase by a trus¬ 
tee of property held by him a» tri'tee is that the purchaser is 
presumed from his ixwtion to haic Utter means than the 
vendor ha« of as.eitaining the value of the property 
purchase,| (24.) {Sir farm Ptttotk.) MOOKERJFl r. 
MOOKERJEE. (1874)2 I A 18-14 B L B 276- 
22 W. R 64 Sar. 408 3Suth 53. 

REVENUE SETTLEMENT OF. AS PRIVATE PROPERTY 
OF TRUSTEE. 

- Efftti of. 

A Sheloit cannot pt iid of his shebait title and pos*e>sioo 
hy the machinery of a mere settlement for revenue, though 
it was in terms made with him is a private person. Such 
a settlement cannot divert and destroy trusts to which the 
settlor was subject (305.) (Sir RAtrl Pkrllmert.) 
JUGGUT MOHINI DOSSFFMt'SSl MAT SOOKHEEMONEY 
DOSSIE. (1871) 14 M I A. 289-10 B. L R 19 P C- 
17 W R P. C 41 -2Sutb 512-3 Sar. 23. 
Trustee-Wjll-Trustee under. 

-Account from - Ilcir at law’* right ta Stt 

Accounts—Heir at-law—Will of deceased. 

(1872) Sup I. A. 47 (83). 

-Heir at-law's suit against-Performance by tmstee 

of trusts under will-Allegations inconsistent with -What 
amount to. Stt DECE.aSFD-HEIR-aT-LAW-WilL OF 
DECEASED-TRUSTEES UNDER. (1872) Sup I A. 47(83.) 
Trust property. 

(Stfdso Trust—Trustee—Trust property). 
-Following of-Suit for-What is a. Stt (1) LIMI¬ 
TATION ACT OF 1908—S. 10-Trust property*. 

(1921)491. A. 37(43.) 
and (2) Limitation act of 1908 - S 10- 
Words in—For the purpose of ftc. 

(1883)101. A. 90 (96)=6 A. 1 (9). 


TRUST—(£**/</.) 

Trust property—((W-0 

-Revenue sale of—Effect on trust of. Stt REVENUE 

Sale-Trust amtcf.dent on property sold at. 

(1871)14 M. I. A. 289 (305). 
Void trust -Estate created through medium of. 

- Validity of. 

Su Hindu Law-Will-Trust-Void trust. 

(1872) Sup. I. A.47 (71.) 

TRUST ACT n OF 1882. 

- (Stt alto TRUST.) 

- St eft of—Waif and Hindu Ptlifieui Fudoumuli 

—Ei.-mftien ef Siam for. 

It was in view of the fundamental difference between ibe 
judicial conceptions on which the English law relating to 
tiu'ts b based and thew which form the foundations of the 
lindu andthe Mahometan systems that the Indian Legis¬ 
lature in enacting the Indian Trusts Act (II of 1882) deli- 
bftatdy eitmpted from its sope the rules of law applicable 
t-.wakf and Hindu religious endowments (312-3.) (Mr. 
AmttrAh.) VlDYA VaRUTHI THIRTHA r. BaLUSAMI 
AlVAR (1921)481. A 302=44 M. 831 (841) - 
< 1921)M W.N.449-A.IB. 1922P.C. 123- 
15 L. W 78-30 M L T. 66 - 26 C.W.N.537- 
(1922) Pat 245 = 20 A. L. J. 497 « 24 Bom. L. B. 629- 
651. C. 161-41M. L. J 346. 

S. 88. 

——Company-Debenture-holder in—Sale by, on be- 
behalf of Company as well as of debenture hokkrs-Por- 
chase at. by debenture-holder (seller) himself—Validity of. 

Stt Fiduciary relationship - person in-pur- 

CHASE by. ETC. (1903) 50LA. 162(1712)- 

4 Lab. 284. 

—Co sharers-Revtnue sale of joint estate—Purchase 
fraudulent hy one sharer at—Remedy of others in case of. 
Stt Cosh AKERS-Revenue sale of joint btate. 

(1916) 44 LA. 30 = 44 0.573. 

-Executor—Purchase by. of property held by him in 

tnat for benefit of himself and others. fromcoexeculM- 
latalidity of-Setting a«ide of. in suit by thoseothers-Re- 
fund of plaintiff's share of consideration paid—Necessity. 
Stt EXECUTOR-PURCHASE BY, OF PROPERTY. EJC. 

(1874)2 LA. 18 (23 4). 

-Fiduciary position - Person in-Purcbase by. of 

property in respect of whkh he is in that positron. Stt 

Fiduciary position-person in-purchase by. rrc. 

(1923) 501 A. 162 (1712>-4 Lah 284 

-legal practitioner - Mortgage suit - Decree io- 

Tran'ftr of. obtained by pleader for mortgagor benatni * 
name of his wife—Purchase by her at sale in extortion 
after obtaining leave to Ud—Validity of transfer and ot 
purcha<e- Leave to bid obtained and purchase made with¬ 
out disclosing fact of wife being only lenamidar. SU 
Legal Pr actitioner-mortgage suit-decree 

(1923)51 I.A.24=61C»2- 

-Mortgage—Usufructuary mortgag^Mortgaged P^ 

pe-ty—Mortgagee's purchase of Stt MORTGAGE-USU 

fructuary Mortgage-Mortgagee under-fu r - 
CHASE BY. 

-Mortgaged property - Mortgagee’s purchase of- 

Effect of. Stt MORTGAGE-MORTGAGED PROPER™' 
MORTGAGEE'S PURCHASE OF. 

- Print,fit ef—Applicability of. to easts not F*** 4 

h Ait. . - 

The consequences which ensue from a persen m * 00:1 
denial position making use of that positiem lo obtain » 
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TRUST ACT II OF 1882-tfW/.) 

S. 88-(CW,/.) 

advantage orer the person with whom he i* in confidertth- 
lity are embodied in S. 8* 0/ the Indian Tru*t* Act That 
Act doe not apply to the part of India with which their i* 
here concern, lut the ordinary eqniuUe conation* which 
are applicable come to the *ame result. (L‘td p.,*ediu). 
NaGFNDHaH.au DaSI r. DlNANAlH M 

(1923)51 I A. 24 ( 26 7)-51 C 299- 
A IR. 1924 P. C. 34 =(1924) M W. N. 155= 
22 A. L J. 177 -19 L. W 349 = 33 M L T 472- 
10 0. k ALB 408-26 Boo L R. 515- 
2 Pat. LB. 96 * 29 C. W. N. 491 ^ 811 C. 752 « 

46 M L J. 532 

-Tmstee — Trust property — Purchase <4. S.r 

Trust-Trustee-Trust Property—Pvrch vse of. 

S. 90. 

-Co-sharer*—joint estate - Revenue sale of — 

Purcha-e fraudulent l»y one *harer at-Remedj of others tn 
case of. Set COSHARERS-KEVENUE SAIF. OF JOIST 
ESTATE. (1916) 441 A 30 44 C. 573. 

-Mortgagees piior ami Mil-^cent-hsr mortgager 

-Sale by. under power of talc confer ml by moetgage- 
Subscqurnt mortgagee's purchase ai — Effect of .'V. 
MORTGAGE-PRIOR AND St’BSEUUFNT X’ORTGAI.IS- 
PRIOK MORTGAGEE—S.Al.E BY. I SDE< POWER OF Mi l 
CONFERRED BY MORTGAGE. 

(1879) 61 A. 145 (160;-6 C 198(211). 

-Trustee—Purchase by. with money borrowed upon 

trust property-Ownenhip of property purchased See 

Trust- Trustee-Trust proi'frty-pircmasf by. 
etc. (1877) Bald 140(146-7). 

ULAVADAI MIBASIDAR 

- Meaning tf-lkeiutn t(eau retted m—Prtfritij. 

The Judges of the High Court translate the word, 
"ulavarlai mirasidars” as "peron. with an hereditary right 
to cultivate”; tut the Subordinate Judge say* that, altl 0 -ch 
the meaning of the words taken separately is clear ei**gh. 
-the meaning ofl/eh the words put together is e* ea 

e l ."nor does the combination find a place » Xf\hm s 
ry. The words do not appear to hare a welleMa- 
blished meaning. Ir weld I* eatremely un*al.*factcey «o 
rest the decision in a ca*e of importance «• * 
expression of doubtful signification- (*' AndrtvStM.) 
Siena Pena keena seem M.tv£u>i CHmi.tR r. 
CHOUKAIJNGAM PlLUV. (19M) 311 A- ®3 (92) - 
27 M. 291 (298 9)-8 C WN. 6«fi = «i» 587 = 

UMPIRE. 

- See Arbitration—Umpire. 

UNITED PB0VINCE8 COURT OF WARDS ACT 
(IV OF 1912). 

-- Management b Ccnrt ,f «W. nnder-Order 

dieting ammptien 4-VMitf d-JnrrtMmd 

Civil Court r It auertitn. . „ , 

S». 8. II and 12 of the United ***** C ‘^ 
Wards Act of I9l2.and Ch. VII thereof. wb*n ccoum 
Si. 53 to 60 all point to what is a stringent P*®**£“ 
no one U to investigate the motives or retie* the ** cm** 
of the governing body which b 
question what it has done in the Courts (498 ^ 

Hal dam: NAR1NDRA BaHaDUR SlNCH \t.OQVHUM- 


LAND REVENUE ACT 


UNITED PROVINCES 
(DIOF 1901) 

-S. 32 {t)—Entrj /« rtgnUr under, and ml , H 

\eUnu (e)-Dufute a, tt-Dieium *f fl.sird tn-Privr 
I Ctmneil frm-H, ft/ 

The li:*r respondent, a thilradar registered under the 
Cnjted Province* Land Revenue Act. |90|. purported to 
Dander hi* thika or !ca«< to the second ami third respon- 
dents. The *.«<*! and third re,poodenl* then applied for 
mctarwi >4 name,. l*n notice..f that application Uinggiven 
to the appellant a* the 'upenor proprietor, be objected that 
the thika had been forfeited l.y the transfer, that the tranv 
ferets were at most mac touut*. and that they were not 
entitled to he entered eitlict -* ihikadare or as matahat- 
dars. The Avdstant ( oflrttor upheld that contention and 
directed the second and third re*|MidenH to be registered 
as tenants. The first respondent thereupon sued the stermd 
and third respondents in the Civil Court and obtained a 
decree by consent declaring that hi* gift to them was in 
complete and that nn till, passed. He then appealed to the 
Deputy (.mraissjoewT. who ordered the second and third 
respondent' to Ir registered a* thikadar*. That orrler.on 
1 ipprd by the -ppetla.it. wa* reversed by the Commissioner, 
j who re»:«cd the order of the A*svtant Collector. On appeal 
l try the fir*l respondent from that ..rdet <4 the Commit- 
•ionet. the Board 0/ Revenue, after making the second and 
tbrd ffspondnl* parties in the appeal 10 it. held that the 
transfer m their favour w»* invalid and direst*] that the 
tv-me <4 the first rc-ponrirnt 'houhl again be entered as 
ihik-lat. On appeal •<• His Majesty in Council from that 
order uf the Board of Revenue. A*//that the appellant had 
no right of appeal to Hi* Majesty in Council. 

Tbe dispute was about an entry in the register men¬ 
tion*! under d. (a) and not under cl. (t) of S. 32 <4 the 
land Revenue Ail. and dispute* about entries in legist cr 
maintained under d. (a) are to be- decided, not in accord- 
ance with the provisions of S. 42. Inn in accordance with 
ihep»«.»iv*ev* of S 40 of the Act, which does not make 
anyof the protfcca* of the C-P.C. applicable. 

AH the folks tor could do beside* amending the register 
after the summary inquiry under S. 40 of the Act was to 
put the **cct«fcl party into p.r««<ssion. and his order could 
nne deliar the »n«*<»«>f*| pany from asserting hi* rights 
by *u« in a CHd C'«irt. Heme there i* no provision if 
law making the summary inquiry under S. 40 -ubjcct to 
the C.P.C. *0 a* to itrtler the ruder made lay the Board of 
Revrnue in 'uch an inquiry appealalde to Hi* Majesly in 

<*<MdL (Sir Mu VMk) OMT Naravan Sinch r. 
Mt lUR \K AU. (1928) 561 A 86 61 A. 358 
27 A L J 81 = 13 R D . 169 11410 677- 
49 C LJ. 406 = 30 L W 246 = 6 O.W N.915- 
A.I.B 1929 PC. 76 r 67 M L J. 13. 

-S 32 (aj-Acf/tfce ti fh>fntt,»t under—/’,-run 

It le Mired in - Tiihda, referred It in S, 3(10)^/ 
Ondk Her* At ,f n. 

A thikadar. who b referred to in S. 3 (10) of the Oudh 
Rent Art. r* dearly a person in posH-**ion of proprietary 
right* under a lease within the meaning of the explanation 
to S. 32 <4 the Untied Province* Ijr.d Revenue Act of 
|90l. and so to be entered in the register of proprietors 
under cl. {*) of that secii.m (9||. (Sir /tin Wtllii.) 

Uwt Naravan Sinch r. Mubarak au. 

(1928) 56IA 86 = 61 A. 359 27 AXJ.81- 
13 B D 159 114 IC. 577 = 49 CL J. 406 = 

30 L W. 246 - 6 0. W.N. 915- 
A.I.B. 1929 P.0. 76 = 67 M.L J. 13. 
- 8 32 (t)—Re fitter nemlaiwd under—, Per urn en¬ 
titled It k entered under. 

Proprietor* and under proprietors and those claiming 
under them mortgage are not to be cnletai in 
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UNITED PROVINCES LAND REVENUE ACT (III 

OF 1901)-(CW.) 

the rr;i'«er maintained under d. ( t ) of S. 32 of the United I 
Province* I .and Revenue Act of 1901. except in so far as I 
they themselves a< lually occupy « cultivate land in the vil¬ 
lage, and it cannot otherwise include ptrson* in possession 
of proprietaty tight' under a mortgage or lease such as a 
thikadar (Oj). (*> Joist NW/m.) I’lMT NaRAYAN 
SlKRH Mt’BVkAK Al l- (1928 ) 56 L A. 86* 

51A 359 27 A L J 81*13 R D 159- 
1141 C 577 - 49 CLJ. 406= 30 L-W. 246 - 
6 0 W N 915-AIR. 1929 P C. 75- 57 M L J 13- 
- 'S. 42 —Dufutf as to (stints in rtfisttr mjmlaintd 
u>tJa S. 32 (t) <if Aft—O'da of CAlatos ia-,#W 
from-CP.C. fr,*iii**s-Atf/uMitr of. 

Quart whether S. 42 (which applies the provisions of 
C PC. to the trial of particular disputes as to certain 
entries to l>e nude in the register maintained under d. (t) 
of S. 32 of the Act) merely direct' the Collector in the trial 
of the dispute to observe the provisions of the C.P.C.. and 
does not provide that that provedure should be observed as 
appeals from hi' order (90, 92). (Sir J.in ll'al/st). 

loir Naravan Singh -. Mubarak ali. 

(1928) 56 .A 86 = 51 A 359 -27 A-L J. 81- 
13 K D 159-114IC. 577=49 CLJ. 406 - 
30LW.246 6 OWN. 915- 
AIR. 1929 P C. 75 57 M L J. 13 

USURY. 

-Effect' of. on well king of community. Stt COM- 

M UNITY—W El J.- BRING OK. 

(1917) 34 M. L. J. 361 (369). 

-Muhomtdan Uw—Usury. Stt MaHOMEDaN Law 

-Usury. 

- Stt BENGAI. KEGUI.ATIONS-lNTF.RIST REGULA¬ 
TION XV OP 1793. 

USURY ACT XXVIII OF 1855. 

-Effect of, on Mahomedan Ian relating to usuiy. Stf 

Mahdmf.dan Law-usury. 

(1916) 431. A. 294 (300)- 38 A 581 (585 6). 

VENDOR AND PURCHASER 

- Stt all casts under SALE. 

VERNACULAR DEED 

-Translation of-Ofikial translation—Tran*lati«« l.y 

Indian Courts -Conflict between—'Translation adopted by 
Privy Conncil in case of. Stt DFKD-CONSTRUCTION OF 

-Vernacular deed. 

VERNACULAR WORD 

-DouUful signification—Word of—Decision of case 

rested on-Propriety of. Stt UlavaImi MlRASlDAR. 

(1904) 31 LA. 83 ( 92)=27 M 291(298 9). 

- Mtamssf of—Indian Court <—Ofimtu of—Vain 

athfkid to, by Privy Cmssuil. 

It is a matter of extreme difficulty for tbeir Lordships 
here to give with confidence decisions as to the exact 
meaning of words in a language with which they are un¬ 
familiar. and they always place the greatest reliance upon 
the learned judges in India for the purpose of affording 
them an exact and accurate interpretation of any word that 
may be in dispute, (lard Bnhmasta). BAWA MaGNI- 
RAM SlTARAM KaSTURFHAI MaMBHaI. 

(1921) 49I. A. 54 (57 8)=46B. 481(486)= 
26C.W.N. 473=20 A.LJ. 371=35CLJ. 421 = 
24 Bom L. R 584 = 30 M.LT 268 = 
(1922) M.W.N. 319=A. L B. 1922 P C. 163= 
66 IC-162 = 42 MLJ. 501. 


VICE ADMIRALTY REGULATION OF 1832. 

-R. 35. Stt ADMIRALTY-VICE-ADMIRALTY 

REGULATION OF 1832-R. 35. 

VILLAGE 

-Aurudigarai village. Stt MADRAS LAND TENURES 

-TANJORE DISTRICT. (1923) 51 I. A. 83 (93)= 

47 M. 337. 

-Ekabhogam village. Stt Madras Land TENURES 

-Tanjore District-Ekabhogam Village. 

(1923) 51I A. 8o (9S) c 47 M. 337. 

- Indian villa#—What it. 

An Indian village or maura is not a mere village in the 
sense of an aggregation of hou‘es or hots, with the land 
actually cultivated by its inhabitants. It is the division of 
a PeTguona. and may consist of dwellings, of lands cul¬ 
tivated. and of a Urge extent of forest in which the rights 
of a remindar may co-exiu with rights belonging to the 
villagers (48-9). (Sir Jama Ctlvslt). SHEIKH ZAHU- 
RUDDIN r. COLLECTOE OF GORUCKPORE. 

(1870)4 BLR 36-13 W.R. P.0.31- 
2 Sar. 454 - 2 Sntb- 314. 

-Paungorai vilUge. Stt MADRAS LAND TENURE 

-Tanjore District. 

(1923)511. A. 83 (93)-47 M. 337. 

-Rokkaguthagai miras rgatoogam vilbge-Meaniug 

Of. Stt ROKKAGUTHAGAI MIRAS FKABHOCAM VILUGE. 

(1923) 511 A. 83(95)*47 M. 337. 

-Satnudayam village. Stt MaDRaS LaND TENURES 

-Tanjore District. (1923) 51 LA- 83 (93)- 

47 M. 337. 

-Share in—Value of- Value of component parts If 

a fair test of. Stt HINDU Law-Widow-SaLE BY— 

price for—Fairness of-Test. , ^ ,, 

(1922)16 L.W. 478(4834). 

-Tank of-Repair of-Exdosive right of some of 

villagm-Right to exclude other villagers from ccntnbot- 
ing towards com of repair—Proof of. AVcTaNK-'I 1 -- 
UGETank. (1888) 161.A 48-12 M 241. 

-Tank common pteperty of—Repair of. at their sole 

cost—Right of scene villagers to effect, to exdusiw o 
others—C laim to—Maintainability. Stt RlCHT-OjU- 
CATION CORRESPONDING. (1888) 161.A- tfjWr 

-Waste lands of-Parturage right over, of village 

| cultivator*—Presumption of legal origin for-Condittoo-- 
Deoee declaring right—Reservation in. of right of owne 
; to cuhivate and improve bnd*. 5cc EaSEMENT-VILLAG^ 
1 (1904)311X76=510.603. 

VILUGE COMMUNITY. 

-Meaning of. Stt OUDH ACIS-LAWS ACT OF 

1876— S. 5. (1929) 56 U 368 = 4 Luck. 481- 

- Stt PUNJAB Laws ACT XII OF 1878— SS. 10. > J- 

(1903) 30 1 A. 89= 30 0.835. 

- Minor mtmbtn of-Rtfmmtatim of. 

a fttli*fall mmbtrs of (immunity—Right cf . 

A at at rtgards — Aff-.iutsncnt as guardians throng* Cf 
—Mat sat y . 

Where it was contended that infant*, who were some » 
the members of a village community, could not properly j* 
represented in the matter of a purchase on behalf of to* 
vilbge except through guardians properly appointed thremgo 
the Court, yd that h would require very strong and cogent 
reasons to compel tbeir Lordships to bold that an *rrar£ 
ment so extremely reasonable and wise, and so much in the 
; interest of all the villagers as that effected, by appaffMg, 
‘ oo behalf of the whole village, two or three trusted aw its- 
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VILLAGE COMMUNITY—(CWJ.) 
poosiWe agents to act on their behalf sbouki in *«h a 
matter be held to be lad. simply lecao<cae or more <4 the 
villagers happened to be an infant. (L 'J Bnekmnster.) 

Idris p. Mrs. Jane Skinner. (1918) 56 LC. 723= 
82 PB 1919-45 P.WB- 1919. 

-Followed in. {L»J Sknar.) KlKHI K in DhvSP.U 

RAI. (1928) 55 L A. 266 (272)= 110 IC 1 = 
48C L J. 158=330. W. N. 190= 
A I B. 1928 P.C. 190 
VIZAGAPATAM AGENCY RULES (CIVIL JUS 
TICE). 

•- Unit 13 tf—Pditim It Ike /// *« C *.ml nnler — 

Order aliening—, Privy Cmnal a ffeat /rent—High 
No appeal lies to Hb Majesty in Coun.il from an seder 
passed by the High Cewit allowing an appikatt* nadet 
Rule 13 of the Viugapatam Agewcy Rule* (Old Knles) acd 
in effect directing the Court below to review its ytdgmeai. 
(Viutnnt Vnnetm.) SRI RAJAH NaLLAPARAJC MlRjA 
ACHUTARAMARAlU ►. PERkAjU. 

(1929) 34 C. W. N 397 = 32 Bom L B 481- 
61 C. L. J. 76-31 L W. 199- -121 L C 227- 
A IB 1930P.C. 29 - 58M L J. 101. 
WAGERS ACT XXI OF 1848 

■ Relrtlfttliu 1 1 ft Ml 1 an — I'tnlmli m<J mfav — 
AfffitaU/ily «. 

Wagers Act XXI of 1848 is not to be construed as affect 
ing existing contracts; at all events, not tho*e contracts on 
which actions have already been commetwed (126). {Mr. 
Barm Parte.) DOOLt'IDASS PiITAMIIRDsnS r-. Ram- 
L0I.L THACKOORSEYDASS (1850) 5 M I A. 109 - 
7 Moo P. C. 239 • Perry O. C 232 = 1 Sar. 403 
WAIVER. 

-Irregularity—Waiter of. Set IKKEGUAMJY - 

Waiver ok. 

-Jurbdkticm—Conditions imposed by staute 00 - 

Waiver of-Effect. Set BOMBAY RKGULATiONS-pAS 
CHAYAT REGULATION VII OK 1827-$. 3 (I>-JURIS 
DICTION ETC <1855)6 M-I. A 134(161). 

--Landlord—Tenants different of diffrrent bottiogs- 

Ejectment suit single against-Evidence applicable to use 
tenanl-Use of. as regards another-Irrejula.ity as 10 - 
Waiver of. See C. P. C. OK IW- 0 .2. k. 3 

(1919)471 A. 76 (86 7)-43 M 567(578). 

-Revenue sale-irregularity in—Waiver ©f-Appr* 

priation of surplus purchase money by peopktu if 
amounts to. See HENCAI. REGUIATIONS-GOVERNMIM 
Indemnity Regulation XI or IW2-S.60.) 

(1842) 3 M I A. 42 (97 8 ) 

-Security for costs-Furnishing by appellant of- 

Waiver by respondent of—Filing answer to appeal before 
objecting to want of security for costs if amount' to. See 
Bengal Regulations - Security krovi foreign 
Litigants Regulation xvi onjtt ?MlJL ^ 

WAJIBULABZ. 

Authority of. 

--The authority of a wajilHil-ar/ i' unimsaUy 

nised. and in 28 A. 488 (492) P.C. it was sawt- Theterm 
wajib ul-arz in the North-Western Provinces n appt^ 10 
what is considered to be the wM important document cui 
tained in the official records reUting to the village admm.' 
tration (800). {Sir towrene Jenkins.) |, * K * S C * ' 

GHULAM KASIM KHAN. (1918) 46 C. '93 = 

24 M. L. T. 271 - 28 C. L J.441 - 201 Bom L. B. 068= 
26 P. L. R. 1919 1 P. W B. (Brr.) 1919 = 
9 L W 558 48 L C. 473. 

Correctneu of-Prenunption 

-It is to be presumed, as the .ontrary ha* not Ueo 

•hown, that the wajlb-ul-arz of 1863 and the .agbV-arz 
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of 1870 had Urn properly pupaied in accordance with the 
law then in force, and with the "Directions for Revenue 
oSicrrs in the North Western Provides of the Bengal 
Pie^ltncj". whkh had Len pi.enulgatcd under the autho 
nty of the l ieutenant Governor of iho>e provinces (16). 
{Sir J.kn tiger.) DlGSUBAk SlNCH r. AHWAH SaIU 
Khan. (1914)421 A. 10 = 37 A. 129 (138 9) = 
17 M L T. 193-19 C W. N. 393-13 A L. J. 236- 
21 C L J 237-(1915) M W N. 581=2L W.303- 
17Boo LB 393 * 281C.34 = 28M. L J. 556. 
- See WaJII-UL AR/—EV||)>NO— ADMISSIBILITY 

in-Value or—U nambiguous istry. 

(1923)501. A 196 (201)-45 A. 413(418). 
-Uni Heunne A,I 18*6—.9.17— If,el—EuJeMiary 
Hiatt/entry. 

Thuigh. under S. I" of theOndh l->nd Revenue Act, 
18 r 6 . every entry w a wajilsul-arzduly made and attested 
shall, until the cootuiy b proved. I*presumed to lea 
vorrwt record of the fact entered, it. weight may be very 
slight or may be considerable according to circumstances. 

'JsrJ CM*.) Pariah Kunwar f. Chandarpal 
Ku.nwar. (1909)361 A 125 31 A. 457(475)- 
10 C. L J 216 6 A L J. 767- 13 C W N. 1073- 
11 Boo L R 890 = 12 0 C 304 4 1. C 25- 
19 M L. J. 605. 

— ■ Kegulaticm VII of I8J2 — Wapbularz prepared 
under. .wtviDINff ACT— N. 114. WaJIB UL ARZ L 1 C. 

(1879, 71 A. 63(69)-6C. 744 (752). 
Evidence Admissibility ln-Valuc of. 

•——A wajib nl air ha* brew considered to be an official 
record, of mote or h»» wtighi according to circuni'tances. 
but still an official iccord. of the local customs of the db- 
ukt in which it b recorded. It has licen received before 
this tribunal acd *4«ewheif as important evidence, In 
7 I.A. 63 it is stated that "ihese documrnt* are entered 
on record in the oGce They must Iw taken upon the «vl- 
deoce. which is general evidence. to Have been regularly 
cwtertd. and kept the-ca* authentic wajibularz papers.” 
In that ca*c effect was given to the wajibularz produced 
(134). {L-rJ //«Akwv.) tMAN PARSHAD f. GaNDHARP 
MNCH. (1887) 14 I A 127 ‘ 15 C. 20 (28 9 ) 1 

5 Sar. 71-B iJ.lNo 98. 

- See Wajib ul-arz—Nature ok-Entries in. 

(1906)331. A 97-28 A. 488(492). 

- See Wajib ul-arz - CokkiniON of - Prr. 

SUUniON-OUI»H I.AMI Kk VENUE ACT. 1876. 

(1909) 36 1. A. 125 = 31 A. 457(475). 

—The wajib ul ai/ b cogent evidence of the right* a* 
they existed when it «a* made of those holding proprietary 
or other rights cd property within the Mauu. (J/» J,kn 
fJee.) Fatih CHAMir-.KisHEN Kun» ar. 

(1912) 391. A 247(255)--34 A. 579 12M L.T.413- 
(1912) M W N. 1065 14 Bom L. B 1090 - 
16 C W N 1033 17 C. L J. 1 -10 A. L J. 336 
161. C. 67 = 23 M. L J. 330. 

- Amhpi.'n' entry. 

A cu«tom b not tsUbh-bed by an amliigunu* statement 
of it in a waptsul ar/. {Si 1 Jt*n EJv.) ItAI GOBINI) 
HADRI Prasad. (1923) 501. A. 196 (201)- 

45 A. 413 (418) 26 0. C. 217= 38 C. L. J. 302 - 
33 M L. T. 317 - (1923) M. W. N. 799- 
90*A L B 581 10 0 L J. 368 21A.LJ.578- 
A I B. 1923 P. C. 70 = 29 C. W-N. 465 = 
741 C. 449 = 45 M. L. J 289. 

- Existing n(kts ani eistems—Entries relating It— 

Trail lira end kisttry tf Ar.ti«tii>n—Enlnti narrating 
Irr•net ami f ,'farting It gr.e letter—Dislimlicn. 
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WAJIB-UL-ARZ—(C«tf/.) 

Evideucc-Admissibility in—Value of— (Cemtd.) 

A uijil.-ul .irz is a village administration paper, prepared 
l.j a village-official. in which are recorded the staMMtS of 
parens possessing inttiests in the village relative to 
willing right' and custom'. As such they are of consider- 
able value in the determination of mch rights and customs. 
But statement' which merely narrate traditions and purport 
to give the history of devolution in certain families not 
ev en of the narrator* stand in no Utter position than any 
other tradition 1282). f.l/r. Amor Mi.) MURTAZA Hl’SAIS 
KH.tN MaNOMEIi V tSiM A LI. (1916) 431. A. 269= 
38 A. 552 (568) -14 A L J. 1083 = 20 M. L T. 362 - 
(1916) 2 M W N 666- 4 L W. 538---19 0 C. 290 = 
18 Bom. L.R. 884 = 25 C.LJ.1-1 Pat L.W.122- 
21C W N 410- 361 C- 299 31M- L J 804 


-Inheritance—Custom T—Entry as to. .W WaJIB- 

ri-AK/— IMIIKIIANCK. 

•A'hit'll i'/ I’iUagt —// iJtnlia/y ruftrs/1 

Revoiik «.f that character (the wayb ill ai/ and the 
Kite Wat of a village) take their plan- a* part of the evid 
eiKC in a ase. Tliey do no more. Their importance may 
vary with cinumsianci' and it i» n<4 any part of the 
law of India that they are by themrelvc conclusive evidence 
of the facts which they puiport to record. It may turn art 
that they are in accord with the general lufc of evidence 
in the case; they may supply gaps in it; and they may. in 
short, furm a not un important part of the testimony av to 
fact which i> available. But to give them any higher weight 
than that might open the way for much injustice, and afford 
temptation to the manipulation of mord». w even of the 
material* for the fir*! entry (1*1), (Lid Siav.) N'AGESHaR 
HaKSH SlNf.H. f GANLSHA. (1919) 471 A. 57- 

42 A 368 (380) 18 ALJ 532- 230 C. 1 
22 Bom LB 596 28MLT.5-56IC.306* 
38 M L J 521. 

-Ondh estate—Family cu'tom relating to. Stt Ot’DH- 

UUl)H LSIATL (1898) 25LA. 161 (169) - 26 C. 81 (92). 

- Partin' witha III It! fraAKt whirk enzkt b prr.ail 

—Attvrd ef, i nil oil/ </ fatlt e! uv/t-olaHnked tmtrm. 

Theieisnoclassofevidrncethat ismore likely to vary 
in value according to circumstances than that of the Wajib- 
ul-arses. 

Where, from internal evidence it seemed pcolabk that 
the entries recorded in Wajib-ul arzt* cmrv tal the views 
of individuals as to tl>*- practi« c that they wmld widi to ret 
prevailing rather than the ascertained fact of a wtD-esia- 
lli'hcv! custom. Md that the appellate Couit* in India. in 
holding that the custom was nut proved, properly attached 
weight to the fact rhal no evidence at all was forthcoming 
of any instance in which the cnslom sought to be established 
had been observed. (LerJ CeUiw) AN ANT SlKGH r. 
DVRGA SlNCH. (1910) 37 1 A. 191 (197) = 

32 A. 363 (373)-12 C. L. J 36= 14 C W N 770» 
7 A. L.J. 704-12 Bom L R.£04 = 8 MLT 79^ 
6 I.C. 787=13 0.0- 163 - 20MU. 604. 


- Perm signing iufi r-Unr *f—AJmiituht/ily <« 

fiiJtm agund. 

A Wajib-kl tir: of a village stated, under the heading 
'Transfer of Property and Rights of Inheritance." 

“A married wife belonging to a different caste, and an an- 
married wife, or their descendants will, provided they bear 
good conduct, be entitled to maintenance according to their 
siaius. and they will not be entitled to any share whether 
the property be partitioned or unpartitioned." 

This decumtnt bore the signature, amorg'f others, of A. 

Mild that the fact that A signed it made it admissible, for 
what it w:as worth, against there who claimed as his heirs. 
($re Arthur H’llw.) SHEIKH HUB AU r. WAZIR UN- 


WAJIB.UL AB2—(Crntf.) 

Evldei.ce-Admissibility in-Value o t-(C<mtd) 
nissa. (1906) 331 A. 107 (115 6)=28 A. 496 (506)= 
3 C.L J. 601 -10 C. W.N. 778= 
3A.LJ. 712= 1 M L T 297. 

- UnamUgneu i rntry—Cerrutnrss ef-Praumptim. 

Settlement officers in recording customs in Wajib-ul- 
arm have to perform duties which the Government orders 
them to perform. One of there duties was to record 
customs a> the Settlement Officer found them, and n« as 
he might think they ought to be. When it is not shown by 
reliable evidence that the Jrttlerrcm Officer negkt ted to per- 
form his duty or was misled in recording a custom, and it 
does not appear that the statement of the custom is amtt- 
guouv. the record in a WajihaUntA a custom is m«t 
valuable evidence of the custom; much more reliable 
evidence than subsequent oral evidence given after 
a dispute as to the custom has arisen (Sir John Edge) 

Balgobind i. Badri Prasad. 

(1923)501. A. 196 (201)=45 A 413(418)= 
26 0. C. 217 - 38 C. L J 302 = 33 M L. T. 317 » 
(1923) MW N. 799 »90 ft ALB. 581- 
10 OL J. 368- 21 A.L J. 678 = 29 OWN. 465- 
A. I B 1923 P. C. 70 * 74 LC- 449-45M.L- J. 289. 

Inheritance. 

■ Cndem ef—Entry ai te—Pfrum net party If najil 
n/^r:—Binding rharatttr ef miry Ni—AJmirihlity in 
c.idintr again it ktm—Valne ef. 

A person who was no party to the making up of wajit- 
•/■an, oe village administration papers, made in pursuance 
of Reg. VII of 1822. and stating a custom by "bich 
daughters woe excluded from succeeding to the inheritance 
of their father's estate is not bound by the statements 
m them, in the senre of bring concluded by them. They do 
not in any way estop him or her from asserting his or her 
right or disputing the cu*tom which is stated in them. They 
are. howevo. itcrivabie in evidence, and are open to be 
answered, and the 'tatements in them may be rebutted (72). 
(Sir Mantagnt A. Smith). RaNI LEKRAJ KUAR.r. 
Baboo Mahpal Mngh. (1879) 7 IA. 63- 

5C.744 (754 5)-6 CiB. 693 = 4 Sar. 94- 
3 Sutb. 704=B. ft J’* No. 61 (Oodb). 

- Crntem .f-Statmint ai te-AdmnMity m m- 

dmu—Rtg. Vff ef \m-Waubnlanmdt und/r- 
Opimen er finding ef SrttLmnt 0#<tr nr* appearing tn 
fatr ef rtierd—Eiidentt Art—Si. 35,48. 

Wajihml+n or village administration papers made in 
pursuance of Regulation VII of 1822 stated a custom to 
the effect that daughters were excluded from succeeding to 
the inheritance of their father’s estate in a particular dan- 
The Settlement Officer, the substitute of the Collector in 
that province, or his subordinate employed in making or 
revising the settlements, recorded tbc statements of penon' 
who were connected with the villages in the pergunnah in 
which the takok in question was situated. The papa* 
were authenticated by the signature* of the officers who 
made them. No express statement of the cpimoo or find¬ 
ing of the officers, however, appeared upon the papas- 
Hrld, on a question as to the existence of the custom in 
the clan in question, that the papers were admissible in 
evidence under S. 35 of the Evidence Act (761). 

Hdd fnrtkir that, if the papers were treated as merrfj 
recording only the opinions of persons likely to know the 
eastern. S. 48 of the Evidence Act would in that view oi 
the entries make them admissible (71 ). 

Qnaeri whether, treating the papers as recording opinions- 
they wcnkl be admissible under S.49of that Act (71> 
Though there was no express statement of the cptmcfl 
finding of the officers on the face of the papers. )« the 
that the officer, recorded those statements, and attesw° 
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them by their signature. amounted to an acknowledgment 
by them that theinformation they contained wa> worthy of 
credit, and gave a true description o( the custom (78). (Sir 
Montagu t. Smith). KaNI UKHRAj KUAR r. BaWJU 
Mahpal Singh. (1879; 71 A. 63* 

5 C. 744 (753 4)-6 C-L R. 593 - 4 Sir. 94 - 
3Sutb 704-BAJ. sNo. 6H0udb' 

- At tin non front—Cuitrin ,-f—Eniim a I- —An- 

t Unitary j dm of. 

A ioi/iI-hIiJi: o( a village 'fated, under the leading 
"Transfer of Property and Right of Inheriting-' 

“A married wile belonging to a (ghaii huf J ditteienr • a*tr 
and an unmarried wife, or their ckscendant' mill, provided 
they bear good conduct. be entitled to maintenance 
according to their statu*. and they mill iwf be entitled :» 
any share wherher the property be partitioned or inputti- 
tioned." 

The document commenced with wordsmeaning "by 
agreement.” 

//</./that the duument did r*< purport lobe a mold 
ul immemorial custom. and that, in the ah'envc of other 
evidence to support a cuvtom by which a -Wi-Zwifc 
and her daughter oren excluded from inheritance, the 
entry in the aw/rZ-nZ-j/: was inviBKient to MakU it. 
(Sir Arthur IVilm) hH*.IKM III R AU r. WtZIR-llN 
NISSA. (1905) 331 A. 107(1156)" 

28 A 496 (506)-3 C LJ. 601 - 10C-W N 778- 
3 A LJ. 712-1 MLT 297 

-Land tenure* -Usage* Connected mith—Wajibol 

arre* prepared under Regulation VII of I*22 and Act 
XIX of 1873—Divtioction. Sr,- WAJlB UI,.\W—STa 
TUIORV PROVISIONS WITH RLCaRIMO MAMSG Of. 

(1906)33 I.A 97 - 28 A 488,493) 

- Wtdrtr of ihanr dying ;,nthr*t mail iumt -Gift 

if diii.iud'l ihi't hy. to daughter »r daofrt't tom to at to 
itful right of tnihtr tr mfhe.- of d„,-ot,d~ /tight of— 
Otutn-lanli—Children if on fined tr. 

The wajib ulata which governed the right of 
to the propetty in dispute w** a* folio*' 

- The rule of inheritance h that if a dura lu» children 
by two lawfully married wives—that i*. one chi d by «*e 
wife and veveral l.y the other-thech.ld.ew by; «*hthe 
wive*'hall get equal share*. that i*. one eh.hl «iD ert 
poseession over one half, and *ewral children over the 
other half. If one wife have children. and the Uhet I* 
childle". both of them will hokl po'-o'rn i4 equal *b Mrs 
for their lifetime; after the death of the chrUkv wife 
the children of the other wife will hold in equal 

shares, If (here be no male child, and any'hater or hr' 
wife nuke a gift of hi' or her dure during hi' or her He 
time to his or her daughter or daughter 1 ' mw. ami put' her 
or him in boupmOO o! the same, they wHI remain in ptn- 
wion. If there remain no descendant' of any *Ws 
son or daughter, his brother* or nephews deni-noed from 
the same ancestor shall take possession of the stare. .\ 
non marriecJ wife, or children hy her. dull not get onjihmg 
except maintenance." . . 

Held, affirming the courts Wow. that. «. ftc 
construction of the wajibular/. a durer m «■* 
family property or Us wife cculd in the alrencc 
of male issue give hie or ha share absohtefj to hi' or her 
daughter or daughters sen. and thereby defeat the preteren 
tial right of the brother’s sens of the sharer. 

The intention appears tobe.o modify the MrUbhora 
law which prevails in Oodh by enabling a durer m family 


property or* his wife to alter'the 
introducing a daughter or daughter’s soo. and their de<en 
dants male or female, in preference to brother' or nephews 


WAJIBULARZ—(0**/.) 
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of the drarer. There r* no rta>on for limiting the 
meaning of ’\le*.endants” to children, as where they 
• are intended that word i* u*cd, and where a male is inten¬ 
ded k i« m. *aid. Ir is also apparent from the provision 
that the brothers and nephews are to take if there remain 
no dwendont' of a sc* or daughter. Ihal the gift by the 
wife be of mote than the inltn-'l she would take a\ a 
widow and i> n<4. a'tbe appellanl' contended, limited to 
that interest (46 7.) (Sir A’liharJ (Wf.) NANDI SlNGH 
r. SHA Ram. (1888) 161. A 44 s 

16 C. 677(681)-5 Sar. 309. 

Nature of. 

-A wjpbul oi/ « record of light' ha* ban ik-'cribed 

liy Sr Hrnry Maine a* a iletailcd *tatemcnt of all rigid* in 
land drawn up peiiodscally lij the functionaries employed in 
'ettling the claim> of ihc Gv.vmn.ent lo its 'hates of the 
rosial He adds that— 

"The mo't important obje.t of rhe 'eltlemtnt operations 
-•or second even lo adjument of Government revenue— 
i» to conMiuct a record of right', which i* a itoailrd rrgi'ler 
of ollrighi' over th.- '■ul in the bum in which they are 
believed to have exHnl <« the eve *»f the conquest or 
jnreiatior.,'(W0). (Are Uvnnn J.ntiu.) IMKAS KHAN 
. OKVUM Kasim KHW (1918)45 0.793- 

24 M L T 271-28C L J 44l c 20Boo LR 1068 - 
26 P L R 1919-1P W R. (Rev.) 1919- 
9L W 558 -481 C.473. 
- toll; > m—Admimk/itf m r. id,me of—Vahu of. 

The inn :.u/rk */-*»; in the North Western Province' 
to what i» ron»ickicd lo be the mod important 
contained in the official records relating lolhe 
v illage admmi'tratkm. tntrie' therein, pr<verl) made and 
authenticated b) rhe signature' of the office!' who nude 
then, are adm.»..blein evidence under S. 35 of the Bvi- 
cktier Act iu order to prove a family custom of inheritance, 
or. under S. 48. a» the record of opinion* a» to the existence 
of such cusrom by per-on' like!) to know of it. The* 
wr/Wamer cillacr juper.. are regarded as of great 
Uupoetance li> the Government. (Sir Andre.*< S,Mt.) 
MlsStMMAl LAUe.MlRU l)HAR. 

(1906)331 A 97-28 A. 488(492)-3 A.L.J. 415- 
10 C W N 730 * 8 Boo LR 402 - 3 C L J. 694- 

1 M L T. 171. 

Prcpmtlou of. 

_.KctuUirt) in—I'rcsumptioa of—Kvgulatiui VII of 

|8?2—Watb-ol are pmu'ed under. Set tvlUENCE ACT 
S. 114 (e)—W aJIU CI.-AR/. (1879) 71 A. 63(69)- 

5 C. 744 (762.) 

—Suintny fro.tue*t a* to-Oh,,t and it«t of— 
Iha,mitim—L“id tinnra—Cmg,i tonntrl/d n nth-Evi- 
diwtiory rt/jt a U-lMdimtion. 

Regulation VII of 1*22. by which :.vr/rM *rui were 
directed lobe made, was pj"ed at the tine of the intro 
doclioo of a ieg*lai xttltment of the land revenue into "the 
ceded and conquered Treeinco.-under whiili designalion 
the didfict* aflerwaids known as “the Noith Western 
Ptovinees" were at that time included. The obyect of 
the Covonment appcois to have been to oUarn a Iwdy of 
refial4e rootemporary evidence. up«i mailers which might 
afterward' come into caknwtr>y not only letween the 
UD'lhfJJer »! the Government, but betwa-n rival dai- 
■unis to estates. 

Kefulatko VII <i 1822 was repealed, as regard* the 
North-Western provinces, by Act No. XIX of 1873 and h 
is to be otoened that this Act. while providing, in the 62n«l 
and folowing *ctkm>, for the maintenance of a cartful 
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’ •w»id of rights” in each nuhal. no linger iixioded a 
r«t .*«! of "local U'ago connected with land tenures" among 
ihc particular* to I* entered. It was probably considered 
that, (faring the fifty years which had elapsed letweew the 
passing of the Kcgu'ation and the Act. such osago had 
l«n sufficiently a«crtaincd. and that k »a>doirabk that 
reference should I* made to ike eailiet records when the 
existence of any >uch usip wa% asserted. In later year*, 
at any rate, attempts have been made tij wite proprietors 
to U*e the*e records as an indirect Mb of giving effect to 
their wishes with regard to the nature of their tenure, or 
the mode of devolution of their property after their death. 
When thi« has been the case, they records are "wot* than 
u*Ie«. they are absolutely misleading." (Sir Andre* 
S<Mi) MUSScmmaT LOI r. MuRLi Dhak. 

(1906)33 L A 97 - 28 A 488 (493)-3 A. L J 415- 
JO C W N. 730 8Bom L.R 402-3C LJ 594- 

1MLT. 171. 

Proprietor's own views as to custom-Record of. as 
official record of custom 

-Evidentiary Vahic of wajib-ul-ara in case of—Effect 

on. .Vrv Wajibularz—Evidence—admissibility in 
-Value os -parties'wishes etc. 

- Propriety. 

The Oudh courts have stated that the proprietor has the 
right to enter his own views upon the village records(majib 
ul-arres). and hare them recorded a» if they wete the 
official records of the local customs. That is an exceeding!) 
startling thing. It «loe> not only render these records o*fc" 
—they are woi*e than u-elev-they are akolutef) mrilead 
ing. because they are evidence concocted by one party in bis 
own interest (134 5). (Ltd IhUnmse) UllAN PARSHAD 
GANDHARP SlNCH. (1887) HI. A 127- 

15C.20(29)^5Sar 71-R &J«No.98. 
Title-Evidentiary value as to. 

-Though a wajibul are does not create a title, it gives 

'i* * presumption in it' 'upport. which prevail* until its 
louectne* is Miae*fully impugned (W0). (Sir Lnrrout 
J.nknis) DAKAS KHAN GHUUM KASIM KHAN. 
(1918) 45 C. 793-24 M L. T 271 --28C. LJ. 441- 
„ 20Bom.LR.1068 - 26P.LR. 1919- 
1 P. W. R (Rev.) 1919-9 L W. 558 -48 I C 473. 
WARGS. 

Muili Wa T -Warg Kumrb-Warydor Kiwis. 
s,t Madras Land Tenukes-soith Canara. 
WASTE LANDS 

---Old wastes—Government’s absolute title to-Pre 

sumption—Onus of rebutting. See CROWN — FOREST 
TRACTS ETC. (1924) 611. A. 257(2646) = 

WASTE LANDS ACT XXIII OF 1863. ^ M & “ 

- .ippheMdj-UnJs tier tin fk* held tyCr- 

vernment. 

//././ that live Sul»-judge errevl in holding that the prwe- 
ilure prescribed by the WiMe Ijnds Act. 1865. for the sale 
of. or dealings with, waste lands only applied to lands held 
by the Government (308). 

The very fact of providing special machinery to adjadi- 
cate on claims by other people to land which the Govern¬ 
ment are practically dealing with by means of sale b des¬ 
tructive of the idea that S. 18 of the Act b not applicable 
except in cases where in other Courts the Government 
could show it had a title (308). (Lord Dunedin.) SECRE¬ 
TARY of State for India v. Maharaja of Tippera. 

(1916) 431. A. 303=41 C. 328(342)= 
20M. L. T. 549=(1917) M. W.N. 25- 


WASTE LANDS ACT XXIII OF 1863—(C«/r/.) 

18 Bom. L. R. 1027-14 A. L. J-1205= 
21 C.W. N. 291 =5 L.W. 570 = 26 C- L J. 426= 

381. C. 379. 

- Cr.ll Ctnrls — JunsditIion of—When ousted by Ait. 

The jurisdiction of the ordinary Courts b, under the Act, 
asly ousted on proclamation made of the constitution of the 
Special Court. {Lord Dan,dm.) SECRETARY OF STATE 
FOR INDIA r Maharajah of Tippera. 

(1916) 431. A. 303 (308)-44 C. 328= 
20 M. L. T. 519 -(1917) M. W.N.25- 
18 Bom. L. R. 1027= 14 A. L J. 1206= 
21C W. N. 291=5 L W. 570 - 25 C.L J. 425= 

381. C. 379. 

- Precisions of, droitii—Party pleading Ad-Onus 

on. 

The Waste Lands Act of 1863 is drastic in its character 
and makes a great invavwo on private rights. Those plea¬ 
ding it most therefore bring the matter strictly within its 
provisions. (309). (lord Dunedin.) SECRETARY OF 
state for India v. Maharajah of Tippera. 

(1916) 431. A. 303 = 44 0.328(343)= 
20 M L. T. 549*(1917)M.W. N. 25- 
18 Bom L. B. 1027-14A.LJ. 1206= 
21 C. W. N. 291-6 L W. 570 - 26 0. L. J. 425- 

381. C 379. 

-S. \%— Limitation under-Ap pi ieoiility - ln*lid 

ndiee-Sole under—Owner's suit for fossenm in ordinary 
eitnl eonrti. 

The provision as to the three years in S. 18 of the Act b 
applicable to the proceeding* before the Special Coort and 
that Court alone. The section b inapplicable to a suit for 
possession brought in the ordinary civil Court against the 
Government by a person whose lands had been sold under 
an invalid notice and delivered to the purchaser at such sale 
(Lori Dunedin.) SECRETARY OF STATE FOR INDIA * 
Maharajah of Tippera. (1916) 43 1. A. 303(309)- 
20 M. L.T. 549 = 44 0.328= 
(1917) M. W. N. 25= 18 Bom. L. B. 1027- 
14 A. L J. 1205 = 21 C. W. N. 291= 6 L. W. 670 = 
25 C. L. J. 425=38 1. C.379. 

-S. 18-.Su/c of /and under He Aet-Vcliditr- 

Xotieeof sate mis/eadiug-Prceiamatu* of ude-MW 
of proof of- Ueel. 

The whole of the provisions of the Waste Lands Act of 
1863 beginning with S. 1. as to notices to be given to the 
collector, advertisements, etc,, clearly point to the necessity 
of proper intimatkm being given by the Government as to 
the proposed sale. The notice roust be dear and not mis¬ 
leading. for otherwise how b the true owner, if such exists, 
to realise the necessity of coming forward ? 

Where the notice was quite misleading, because it adver¬ 
tised a sale of lands in Kjura, whereas the lands in qoeslioo 
were certainly not in Bijura. whether they were in Bishgao® 
or Taraf. Ud that the whole proceedings failed for want d 
proper Ua.*b(309). (Lord Dunedin.) SECRETARY OF 
State for India r-. Maharajah of Tippera. 

(19161431. A. 303 = 44 0.328 (343)- 
20 M L T. 549=(1917) M. W.N.26* 
18 Bon. L. B. 1027 = 14 A. LJ- 12w= 
21 C.W. N 291=5 L. W. 570 = 250. LJ. 425“ 

38LO. 379. 

WATAN. 

- Xcture and origin of. 

In ihe Deccan when the Zemindar was appointed as a 
fiscal officer, lands were granted to him by way of additional 
emohoent under the name ofwatan, the income ansing 
from such lands being called by the same name As the 
office became hereditary, the lands came into the hands a 
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WATAN- 

the next holder with the same oUigatMi. (.1 lr. .im.ii 

Mi.) M.Ul.VlABSlNGH IIvDaNSINGH. 

(1921) 481. A. 446(401): 48C.997,1013)= 
• 26 C. W. N. 226 20 A L. J 413 - 

A I R. (1922) P C. 146 641. C 194. 

-Watan lands. Sit WaTAN I- IM>S. 

WATAN LANDS. 

Adverse possession of. 

TMity—Mi.mt ti lou.ii ij u\n «*/ -j -,b 

moil — A . < jniuii*i by , ogum it Jh n,‘t '• •».. nwi 1 . 

The alienation of mvicc watan lands Irin.r pcAilit.tl in 
the interests of ll* slate. Qtmu whether a strange 1 to the 
watan, who had jut po*-c"Mi of *aUn land* I<5 an 

absolute avignnwnt (o liin. by the ihm waiacdar. can *». 
cessfolly defend a suit foe post»>i*n of lh«*H l«d% by a 
subsequent watandar by proeing that after the *kath A tie 

K ntor lie had been in undi>tmt*l p""o.*».4i .4 tk land* 
a period of 12 years. (Sir /An KJgt.) M U»H Wkao 
WAMANS.\UNDA lCiKAK t. KaGIIUN till VlNKAUSH 
DESHP.tNDE (1923)501. A. 255'263 4»- 

47 B. 798 (8078)*■ 28 C W N 857 
25 Bom L R 10O5=(1923> M WN 689- 
33 M L T 389-A I R 1923 PC 205- 
20 L. W 248- 74 L C 362 - 47 M L J. 218 

- Tillt ir-Sir**ttr'i dum~ Suit /«./. mi-Po.lt 

lo—Snrilory a/ Stott if >1 mm -try. 

Quart whether the.Wuryof State f«K In-ha in C«aci1. 
as repcemting the inteie*t* and right* of tbr t town in 
service watan land*, would not L: a iKu»arj pail) to a 
Miit in which a stranger claimed that he »a* e..trtkd to 
those land, by a right by admit po**e*iot». (Sir /Am 
Rift.) MaDIIAVKAO WASIAN S\UNUALCIKAK 
KACHUNMH VINKATISM DESHPtM'l. 

(1923) 601. A. 255(263 4)- 47 B. 798 (808 9). 
28 C W N. 867 25 Bom L R 1006- 
(1923) M W. N 689 33 M L T 389* 
A I. R 1923 P C 205 - 74 I C.362" 
20 L W.218 47M L J 248 

Alienation of. 

- ■p.-rmauoil Inn if om-B mhy B< ;»!*!“" .VI'/ A 

1827—A. 20. , . , , 

The granting by a watandar of a tight A permanent 
tenancy in lands of hi* watan wwH «iK.‘*rt-'cdly he an 
alienation within the meaning of S. 20 of Runbay Kegu'-atw* 
XVI of 1827. (Sir /An £J,-t.) M »DH WR \0 \\ tM tN 
SAUNDALCKKAR f. RaCHUNATH VtNKjTWI PISH 
PANDK. (1923) 501. A. 255f258 M7 B J98(801)- 
25 Bom L R 1005-(1923) M W^N 689 - 
33M L T. 389-A I R PC 205^ 
28 C. W. N 867’20 L W. -C.& 

■- Vo/idH)—Bombay HtgAdka AT/ *f IM7-3V. 19. 

& 20 -Bmboy Ml HI »f 1874—.V. 5 -Fiat. 

before Reg. XVI of 1827 was passed by »he Gomm.r d 
Bomtey in Council a watandar ewH. apparently 
the sanction of the Government. assign or mortgage th 
service watan lands ami could giant to any 
nent lease of them, but the effect of S*. 19 and 20 of that 
Regulation was to prohiUt.io the interest* of the S-atc. all 
wch watandar. from alienating in any way the *"«***[* 
lands which they held as watandar.. Ss. 19 and 20 of that 
Regulation continued in force until they *«* rtpeakrf -j 
Bombay Act HI of 1874. but the repeal did n n make vafrl 
any alienation of service watan lands which hod Uto 
Uted by Reg. XVI of 1827.S. 5 of Bombay Act III of 18/4 
was passed, as was S. 20 of Reg. XVI of 1827. m themte 
tests of the State and not in the inters of the watandar* 


WATAN LANDS-; (\ 

Allegation 0 

udr. (.V,/ /Am EJit.) MaIiHAVKAO WAMAN SaUN- 
UAlCUUItr. KaCHUNAIH VkNKAltSH DlSHPANDL 

(1923) £01. A 255 (257 8) - 47 B. 798 (801)* 
25 Bom L. R. 1005*11923) M. W.N. 689 » 
33 M. L. T. 389-A. 1. R 1923 P. C. 205= 
28 C. W. N 857=20 L W. 218-741. C. 362= 
47 M L. J. 248. 

Impaitibllity by custom of. 

7 tn tu. ff riinii.w «•/ mtitn it tAid IihJi 

, 4 Unit/. 

The Buie »c**ati«o itnias to whiih watan land* are 
atiacbtd. whielr are by eu^om impartiUc, does not ordi- 
tardy dnlro, that eu»tum. (.!//. Amttr Ah.) MaHATAB- 
M\GH r. llADANMNCH. (1921)481. A. 446(461) = 
18 C 997 (1014)- 26 C W. N. 226=20 A. L. J. 443= 
A I R. (1922) P C. 116-641. C.194. 

Mortgage of. 

-A. •hty i>\ XI'f .-/ 1827 f* ftrtt"Marlfii./t Mi 

—I'A/Jity*!, a-jiHit i.tr *f :vl*bJ*r~Rifal <*/ Rip,U. 

turn iy At Hi <f lh’4—/:</,i/. 

A mortgage by a «-tawlar of watan propeny. when Re- 
galatim XVI of l>>27 Wa* in force, was in itsimeption void 
Af*** thr he*r of tbc watandar. atwl did not lecome vali- 
datol jg 1 i*r the hnr l»y rra***t «f the repeal of that regul- 
Ana In A«t 111 (Bombay) ed 1874 (90). Un.tD.uy.) 
P.tl'Art lax RlH J\>t.\!tA r. SWAMIlAOSHKINIV.tS. 
fWOO) 271 A 86 24 B 556 (561)=4 C. W. N. 517* 

2 Bom L R 548-7 Sir. 710. 

■ ■ -Dt faeto tnU*Jur—N*rlga[t ly-Validtly .•/, 

I a fiutil Hi *r A / knr. 

B. a watandar. died in 1847. leaving two widows. K & R. 
A'wav clwidle**. but R had a son. the appellant, who was 
l«n cm September 15. 1848. In 1805. certain villages 
forming part of the watan lands of B. were placed in the 
po**e**i«* of A' on the terms <4 the Gordon Settlement, by 
which the *eivice» were comm.uteJ for one fourth of the 
b*Mwr. last the tenure ccuitinoed to be watan. On Sep. 
lembei 15.1865. A' made a nodgage of the watan to the 
father of the ic*po«dcnt>. who obtained possession of the 
property ui August Jl, 1875, and was in possesion in 
N'oranlev. 1877. when K died. On Augu*t 16, 1887, the 
who had by that lime been revognhtd as the 
. sued the re^ondents (their father having died in 
the interval) for a declaration that the mortgage of the 
village* was no* binding after the death of A’, and for 


f/ilJ that. a*suming that the appellant was barred by 
lirr it at ion from recovering the lands a« heir of his father 
from (hoe vlaiming under A', and CorMtjuently his title as 
watandar from his own Urth was eatinguishrd. yet as the 
land* remained watan. and A' was watandar * fait with 
ail ibe light* ami subject 10 all the restrictions incident to 
that insure. *he eo*ld not make any alienation which would 
be vafid -gair.*t her own heir whether that heir were the 
appellant or antfbet. and there wa* nothing to preclude the 
appellant flow a‘<rting his title as heir of A'. 

He argument to the contrary seems to give greater right 
to po*s»'*kfl as watandar by wrong or usurpation than 
would l* etjoyed by a rightful watandar. (Is>J Dotty.) 

Paiupa lax Hhujangappa r. Swamirao Shrinivas. 
(1900) 271 A 86 r 24 B 566 - 4 C.W.N. 617= 
2 Bom L.B S48=7 8ar. 710. 

- y ftder VttdoUt—Httr'. right Itpvilim ivtidily 

of mjetgogt — A> fuuuiurt in mtrlgagi—Riltfftl by rtom 

rf- 

A mortgage of watan lands by a watandar is void against 
hi, heir and mA merely voidaMu. and. therefore, no amount 
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WATERCOURSE -{Cmtd.) 
Artificial Watercourse-^**//.) 


of acquiescence short of the period of limitation would give carried by several channels to the plaintiff's adjaining 
it validity .v against nth heir. (Wfiw7 ) PaDaPa and other elates for the purpose of irrigating them. That 
)!|N RHUJaNGaPPA StV \MIRaO SHMSIYaS. >y«em of irrigation existed beyond bring memory. Tift 

ri900j 27 I A 86-24 B 556 -^4 C W N 617-- plaintiff claimed as a right subject to the defendant’s 
2 Bam L R 518-7 Sar 710. right to use the water of tbe A/tal lor irrigating his 

Tenants of-Permanent tenancy. n«-eab tk,, ,he 0 .'e,«o«»ate.«fihe.a'la»dthe s.jl« 

water, aftet irrigating the defendant s mooah, should be 

-- ef.aga.aA *-«/«• in ,be accustomed manner tohismouah. 

.. .< 1 1 j ( j . . , . The .Vtal was of a permanent nature. The construction 

ll/IJ that the defendant', who anc wfceoe predecessor* ir ^ ai6a J^ M a p^ntand connected 

title always continued to be and * ere tenants of senwe of irrigation foe what .ere at tbe date of suit the 
tutan lands could not acquire any title to a pe.man^t ^ rnnute beneficial to both lh«* 

tenancy ...the lamhby ad* tmpc«e*.c«>“**“«*«* States, was by those means provided. The fact that that 
watandats from whom they held the lands (2 (A). (So , • ... . . • . . 


watan lands cc-tir not acqu.re any nm «o a and dc{fodanl . s mouahs beneficial to both thc« 

tenancy ...the larAby adftmjStates, was by the* means provided. The fact that that 
wataiKlars from whom they held the lands (2Mj. (5/. \ mhkh ^ |Q hm M , he nime 

jin FJge.) MAVHAVRO W A«AN* SaUKDaLCEKaR r.1 0 f thef Ta'I was built mainly upon the defendant’smou- 
KAGHUNATH VtNKATKH mSH^KDC. uh. led irresisiibly to the conclusion that it was constructed 

25 Ronf V r£Sm B WN " 1 *' ,h,he *"** ofl ,he ,hfn °™ r °‘ ,hil BCWih ' 

y?, 1 X R 4q° a ML IMS P C 205 - ^ ** ** elkift ' , {,0m ilS 4i,M,io, '• ,k,t ,he mlin< ^ 

mown W 2«8 9 74 1 c 362- °* l/ ' °* *“ 10 wal " ,or ,be C0t "' o ' itfl, ,m P' 

28 C-W.H. 857 - 20 L. W. 248 - 74 I C. 362 - |iono(the pUiotifT* mourahs, Then it was proved that 
47 2,8 the water had been used and enjayed for irrigating those 

A1 moorahs from a time beyond living memo7. 

- S« kIVER. RIPARIAN OWNER & WATERCOURSE- f/M that, from all the facts of the case, a presumption 

WATERCOURSE fairly arose that that enjoyment had an origin which con- 

_ , c„ Dip.ui .»> nw\ id \ fened a right (40); and that the plaintiff had established a 

{S “ RlP ' K ' N , right .0 have the overflow water of the .V Ta’I discharged 

Artificial Channel. » (0 tbe Khonwa. so that it might flow through it towards 

-Right to take water from, for inigation purpose*- iheCTal; and also a right to the flow of the surplus 

Iawt grant of-Proumption of. from long possession. Stt «nw towards the tal as theretofore (43> 
Easement-Lost grant of. Held, however, that plaintiff's whole fight was abject 

(1918)461 A. 302 (311)-43 M 529(538). to tbe right of the defendant to irrigate the lands of moonh 
Artificial watercourse. -V. and to take by proper channels and other proper wans 

- Art!final «u trneuru m an gin-Owu •( Uaden so much of tbe water as might l* proper and requisite tor 

Utah of—Right! which a riparian c*«r aw// Art y hadif such putpose(43) 

,t had hot a natural Urtan-lfand 'Ju* %nll Arte. It may be that at the time when this system of .trip- 

A watercourse originally artificial may have been made tion was adopted the meueahs now belonging to the plain- 
under such circumstances, and have teen used in such a way tiff and the defendant formed one estate, and. if so* on 
that an owner of land situate on its bank will have all tbe severance, the right to the continued flow of the **1" » 
rights over it that a riparian owner would have had if it had the accustomed channel would arise and w J* ,M / or ;. 1 ' 


rights over it that a riparian owner would have had if it had-- . 

been a natural stream. (Urd MimieH.) MaUNG Bya r. .he moutab were always separate, it may be that, by to* 
MAUNG Kvi NVO. (1925) 521. A 385 (395)*- construction of tbe M Ta'I. water was intercepted whtth 

3 R 194 - 42 C. L J. 156- would naturally hare flowed to mouah C. and that thu 
27 Bom L. R 1427 * 9 LR P.C. 209- or some other consideration existed, which led to an agree- 
(1925) M.W.M. 894*30C.W N. 218- ment between the proprietors respecting tbe use of the 
AIR. 1925 P C. 236 * 901 C. 198 = 49 Ml J. 282. water (40-1). . 

-Defendant's land-Watercoum on-Wate over- It« not inc^.^eut with ’Je P 1 ™'^ 

flowing from artificial reservoir through-Plaintiff’, right to &xingtbeUme falrtUngoff tbe oier^w 

enjoyment of-Evidence-Criminal Proceedmgs peieU- the VTal should remdewth the <k end« . Tknrom 
tween plaintiff and defendant's ryots-Rarinama filed in, Mty for th.s operat^ J ^ 

relating to enjoyment of>aid water-Admissibilit, of- seasons, and «. uapgrant 
Purpose of. S# Evidence — DOCUMENT — Inter . teasovs a considoable quantity of ,h«e 0 (43) 

!1912)39 .■ A-202 (217)= 36B.639(661). C. 

- Luid <*/ anttktr-WaUrnmru fenstnUd n- Smith). RaMESHUR PERSHAD N.ARAIN SlNCH r. 

Right t* wttr Awing through-hgal trigin ftr-P u KOONJ BtHARI PaTTUK. (l*7i) • ^ 

utmftieu- E'idoui—lnfnngmtni t( right—Sait ftr— 4 C. 633 (641-2, M54)=S Bar. 800 

Ditrtf in—Fern ef, 

llaintiff and defendant we.e adjoining owners. There -LeW ef aa*h,r-M'atm<*r#(mtmM "-W 

had existed in the defendant’s estate for a long time a large '' **" faringIhrm^-Utt grant ef-rrnamftm . 
reservoir, cdled M. Tal, formed l»y arlific al embarkmew,. FriJtna iattifyiag. 

and fed partly by water broight from a natural river by Possibly 50 or W years—certainly more than 20 years- 

artificial channels, and partly by the collection of tbe rain- before suit, tbe plaintiff's ancestors and predecessors in 
fall on the adjoining land. The reservoir was undouUedly estate had ccwtrocted and used a //w. or artificial wato- 
created for irrigation purposes. A large Khonwa (over- coir*, on tbe defendant’s land, making compensation to 
flowing channel) had been cut on the eastern side that them. The fyne, by a channel at ooe part of'! 4 ” 0 '*’ 
Ta’I by which, and by other channels, water from the tal contributed to tbe water in a Tal or reservoir, belcagjng to 
had flowed to another and lower tal constructed at the tbe defendants, and by a channel al another part took m 
northern extremity of the defendant's moo rah. and mainly water which overflowed from the toY after the defeodan 
opon it, called C Ta'I, from which last tal the water was 1 had used as much of the water therein as they ifp 11 
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WATERCOURSE—(l'.w/«f.) 

Artificial Watercourse—(tW./.) 

The defendants, without authority. obstructed the A* ul 
water ukuig the fym in several place-. la a -*«i: U<u;ht 
by the phiirtirf to establish his light to the /j<* w am* 
cial watercourse, ami al?o to the Ul or reservoir. an«l the 
water flowing from them to hb estate. and to «.U-in it* 
rensoval of the said ub*tru:tion» ot the '.lefeocLmK k.!J 
that, upon the fact* ot the case. there ought l«» be proauml 
the existence of a grant at *ome distant period ol t'»w. 
(247). 

This being an artificial fj>u, constructed on the lard at 
another at the distant period iourni lay the Cwnlv and cw 
joyed ever since of at least down to the time ot ob*tr<K- 
lions complained of by the plaintiff and hi» amends, any 
Court which had to deal with the subject aright, aad 
indeed, ought to. refer such a long enjoyment to a feralo:i 
gin, and, under the ciioinstances which have In* inm 
cated, to presume a grant or an agreement between thu*e 
who were owners of the plaintitf's mehal and the defen¬ 
dant^ land by which the right was created. That Uin-so. 
th: plaintiff does nc4 require the aid of the statute; aad ht* 
right, therefou. is not in any degree interfered with by the 

provision in S. 27 of the lam.tation Act ot I>7| (247). 

(Sir MmUr* MaHARANI K vjKOOp KOEK 
p. SvtU ABUL HOSSkIN. (1880) 7 IA 240« 

6 C. 391 (403 4)—7 C.L B 529 4Sar 199- 
3 Seth 816 

WHARF. 

-Exit from, conditional on paytreM-E.it without 

Payment-Prevention by force of-Fabe imprisonment if 

" s " nM ' una T^T K ti , 

WILL. 

- Sttalw HlNUt UW-WILL AND MvHOMEbAN 

Law-Will 
- Gtuuinnoi 

The appellant, the principal legatee under an allege- will 
of one A . applied for letters of admunvtuUon mth the 
will annexed. The 1st respondent, the widowrod A. opposed 
the application on the ground that the w.Usetup was a 

■*-»«>"*«» “ 
decided against the genuineness of the will, relying upon 
the following main pointv-O) that the appellant s >-<*> a» 
to the manner, time and place at .huh the wdl came mto 
hb possession was false; (2) that the conduct of the partws 
In riatico to certain enhancement suit' was 
with the alleged wBl having been m eaastence at that tune. 
(3) that a certain letter written by the widow, xix U 
respondent, was inconsistent with any knowledge .* her 
part of the alleged will, it being admitted that, if there wa« 
a will, she must have known ot it; (4) that the 
the witnesses to the alleged wdl could n« be "**•£*• 
having regard to the many matenal mattm £• «»*» 
wch evidence appeared to be fahe. (L^ Temhn.) OOPA . 
SARAN V. Mr. jA'.Kt KOER. 1 ' 

-Oodh talukdar—Will by . V «* ™ ^ 

WILL AND OUDH-OUDH *OTB-T.UJWM« 01- 
W|LL BY. 

-Parsec—WiD by. Sit PaPSEE-WiLL BY. 

-Skinner family—Will ly. Stt SKINNER MM I Lk- 

WlLLBY. 

WILL8 AOT XXV OF 1838. 

-- 8 . 7 ofaitiUdimby «* 

^tuteti** h mSuHa,»<r*E 
C made bis last will in writing, a** "•» 

presence of -V, who also subscribed it in ho presexe. 


WILLS ACT XXV OF 1838-<tW/) 

Another witnc«. O', wav brought, some hours after, to the 
jpailatent in which the- lot-tor was, and signed it. after 
healing l acknowledge his MiUription, and A’, his fellow 
, witoe". al-. aknowkdgtd hi. subscription. More-over, 
L4h ( and A'were P io«it when Csabx.iUd. The question 
w^. whether or not :he suUription of the two witntsMS was 
made, a« to comply with the requisition in S. 7 of the 
dian W ills Act ol 1*5$, the signature of A’ I*inp not made 
but only acknowledged in Ci ptr-eiHe. 

//.A/, aiunnitg the court below, that the requirements of 
the Act had not been seffkiertly complied with (-402) 

In the prenni case the testator ha. a. knowledgtri before 
two wnnesso. pe^nt at rhe same rime. Then must the 
wirrw-o who sufecrsU lr present at the same time ? We 
Hurl the words admit of no other .onslrudion. for it is 
aad such wiino*. shall subscribe" Now this forms one 
seateace. with the preceding words. - present at the same 
time." and- such" must plainly I* read.-such present 
witnes-o. or MKh »iine.se> so being pre^nt al the same 
time. -Sodr" describes not merely the names of the 
wiIdohs. bat all that is pmioudy enacted respecting them. 
Uw quality of the* witnesses i. their lieing prevent at the 
same time. 1 hertfore. we cannot limit the meaning of (he 
large word of reference, such.'to the mere nam« or 
persons of the Witney; iimusi embrace nhatliad just 
been ol their presence; it nm«t mean “the witnesses, 
lie. prsent at the *aaie rime." (405). (L*,/ Bnugiam.) 
CaSIUIM : FOULION. (1845) 3M I. A. 395- 

5 Moo. P C. 130-1 Sar. 293. 

-S 7 —.UhHaliM by 1 titmui in fmtmu cf wh 

,Yfer—AVrriH/f— ef aiuslnlm in filing 

wiimu’i frrume—Sniidimy of- 
J>. 7ofthe Indian Wills Act XXV of 1838enacts that no 
wil shall be valid units, it shall be in writing, and executed 
in manner hereinafter mentioned (that it to say), it shall be 
signed at the foot 01 end thereof by the Testator, or by 
sow Other person in bis presence and by his direction, and 
toch signature shall be made or acknowledged by the 
Testator, in the presence of two or more witnesses, present 
at the same time, and such witnesses shall subscribe the 
will in the presence of the Testator, but no form of attests- 
tioo shall be necessary." 

The question was whether a witness acknowledging his 
«wb«rip?ioo in the presence of hb fellow wit ness was equi¬ 
valent to hb signing in that fellow-witness’s presence within 
(be meaning of the section, 

//,//. that the fact that the Act expressly allowed the 
acknowledgment of the testator to be as good as the 
signature, while it said nothing of the witnesses acknonledg 
ing wa* a very strong argument againsi the contention that 
acknowledgment was equivalent to signing in both cases, 
for if the legislature had meant to make acknowledgment 
equivalent tv signing in both cares, the word acknowkdg 
ment would have Into repeat'd in connection with the 
attestation. (40M). I Lord Bronyktm.) CaSEMENT v. 
FoLLTUN. (1845) 3 MIA. 396-5 Mad. P.C. 130- 

18ar. 293. 

-S 7 —Comirmtitnef—Enghih Ad /, Vid., C. 26 

s. 9 —Dfdtimi on t^drudion o/—AtfJitabilily. 

S. 7 of the Indian Wil Acl XXV of 1838 b copid from 
the English Act. I Viet. c. 26. S. 9. with the single omis¬ 
sion of the words "atte-t and” after "shall ’ and before 
"satKribe." 

II(U that alteration could make no difference in the 
const red ion of the Indian Ad. and that questions arising 
opw the Indian Ad ought to 1* dealt with as if they had 
arisen upcm the English Statute (401-2.) {ImJ Brougham ..) 
Casement Fol-lton. (1845) 3 MIA. 395= 

6 Moo. P.0.130=1 Bar. 293, 
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WILLS ACT XXV OF 1838 

-S. 7 —'Exf<nte—Meaninge( 

The word "execute' in S. 7 of the Indian Will Act XXV 
of 1838 is employed plainly lo designate the whole opera- 1 
lion, including both the signature of acknowledgment of the 
testator, and the attestation of the subscribing witnesses, 
and it is not used at all to designate the testator’s part alone 
(406 7). (Urd Brngim). CaSEMEXT r. FOULTON. 

(1845) 3 MI A. 395-5 Moo P.C. 130= 1 Sar. 293 
WOMAN. 

-Chastity of-Issue as to - UnchaatHy found 

against—Conduct "Suspicious"—Opinion as to-Propriety 
of. Stt Fractice-Issue-Female-Chastity of. 

(1910) 371. A 152 (158)-32 A. 410 (412 3). 

-Exclusion of, from public oftces-Common and 

Statutory law as to—History of. traced. (Urd CktnuU*.) 
HENRIETTA MUIR ED*\RDS V. AnORNEY CfNERAL 
OF CANADA. (1929) A. I R. 1930 P C 120- 

58 M L J. 300. 

-Hindu Women. Stt HINDU WOMAN. 

——Mahomedan Women. Stt MaHOMEDaN WOMEN. 

WORDS-MEANING OF. 

Abuse of process of Court. 

- S" PROVINCIAL INSOLVENCY ACT OF 1907—SS. 

5.6.15. (1916)44 LA. 11 44 C. 635 

Abwab. 

- Stt Abwab. 

Accretion. 

- Stt ALLUVION AND DtLUVION-ACCRETtON- 

MEANINC OF. (1872) 10 B LR- 406 (4*7) 

-Gradual accretion—Gradual, slow and imperceptible 

accretion. Stt nadir ALLUVION AND DlLUVION—AC¬ 
CRETION. 

Acquisition unjust or dishonest 

- Stt bencal Regulations—limitation Recu- , 

lation II of 1805—S. 3—Unjust, etc. 

(1842) 3 MIA. 1(17). 

Adit. 

- Stt Minerals - Lease - Zemindar - Putni 

LEASE BY-LESSEE UNDER-KlCHT TO MINERALS OF 
-WORDS. (1924) 62IA. 109 - 4 Pat. 241. 

Administer, in regard to oath. 

- Stt Oaths act of 1873—S. 10-words-ad- 

MINISTER. 

Adoption. 

- Stt HINDU Law-Will-Adoption in. 

(1900)27 I. A. 128 (135)-27 C. 996(1003). 
"Affect the provisions of another statute." 

-At the time of the passing of the Contract Act of 

1872, the Carriers Act of 1865. in connection with the 
common law of England, regulated the duties and liabilities 
of common carriers in India. The Carriers Act was not only 
not expressly repealed by the Contract Act. but it was pro¬ 
vided by the latter Act that nothing contained in it should 
" affect the provisions" of the Carriers Act. Neverthe¬ 
less it was contended that the Contract Act was intended 
to alter the law applicable to common carriers. 

Their Lordships observed that it was a strong thing to 
say that the provisions of an Act were no* affected, when 
the whole foundation upon which the Act rested was dis¬ 
placed, and almost every section assumed a different 
meaning, or came to have a different application (130). 

{Lord Managklin.) IRRAWADY FLOTILLA CO.r. BUG- 

WANDASS. (1891) 18 LA. 121 = 18 C- 620 (629)= 

6 Sar. 40. 


WORDS-MEANING OF ACcntJ) 

Affirming decision. 

- Set C.P.C. OF 1908—S. 110, PaRa. 3-AFFIRMING 

DECISION. 

Agency, in modem business and In motor 
car trade. 

- Stt PRINCIPAL AND ACENT -AGENCY-MEAN- 

INC OF. ETC. (1925) 49 M l. 

Agent, in modem business and in motor 
car trade. 

- Stt PRINCIPAL AND AGENT-AGENCY-MEAN- 

INC OF. etc. (1925) 49 M. 1. 

Agraharam. 

- Stt Agraharam. (1886) 13 I. A. 32 (38)= 

9 M. 307(314). 

Agricultural land. 

-Tea-girde.i if. Stt PUNJAB ACTS-PRE-EMPTION 

ACT OF 1905—S. 3(1) (1923) 51 I.A. ll=6Lah.50. 
Agricultural purposes-Land held for. 

- Stt agra Tenancy act of 1901-S. 79. 

(1924)61 I.A.281 (287)=46 A. 831. 
Alluvial land. 

- Stt ALLUVION AND DlLUVION - ALLUVIAL 

LAND—MEANING OF. (1848) 4 M.LA. 403 (405). 

Always and for ever. 

- Stt Hindu Law-Will-Words jn-ALWays 

and FOR EVER. (1885) 12 LA 159(165)-8 A 39(489). 
Always or for ever. 

- Stt arbitration-award-Estate Conveyed 

UNDER-WORDS-ALWAYSORFOR EVER. 

(1901)281. A. 65 (70)-23 A. 324(330). 

Amanat dufter. 

- Stt Amanat DUFTER. (1354) 5 M.I A. 467 (486). 

Ancestral Property. 

- Stt Hindu Law - ancestral property- 

MEANINC OF-MEMBERS OF FAMILY. ... 

(1859) 8 M.LA. 91 (967-7). 

And. 

-If means "or- Stt C.P.C. OF 1908—S. HO. PAR* J 

-AND. (1901) 291. A. 40 (41)-24 A. 174(177). 
Annual net profits 

- Stt Bengal acts—Cess act IX of iWO-Sj-6 

4 72-NET ANNUAL PKOFm.(1910) 38 L A.^W" 

Annual Value of houses, etc. 

- Stt ASSESSMENT-ANNUAL VALUE OF^ HOUSES. 

ETC. (1845) 3 M. I.A. 408. 

Auras Poutradik. 

-Females if included-Custom excluding females from 

succession-Grant authorised by. and not made un<to 
nary Hindu Law. Stt GRANT-CONSTRUCTION-**™ 

aka Giant. <W- 

Arodikarai village. 

- Stt Madras Land Tenures-Tanjore dis¬ 
trict—arudikarai VILLAGE- 

(1923) 511. A. 83 (93) c 47 M- 337. 

Attachment. 

-Order for attachment or* (atU attachment- Stt 

C.P.C.OF 1908,0. 21.RR.41 to54. 

Aulad. 

-Hindu Law-Will-Wopds in-Auud. 
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WORDS-MEANINO 0Mftrf.) 

Auras putra poutradik 

- See Grant—Babu ana Grant. 

(1914) 411 A. 275(286) - 42 C. 582 (602 3). 

Avaruddha In Hindu Law. 

- Sa Hindu Law—expressions in-meaning 

OF-AVaRUDDHa. (1926)53IA. 153(160)^50B 604. 

Ba farzandan- 

- Sa Lease-Estate of Inheritance-Grant 

OF-EXPRESSIONS. (1885) 121 A.205(214)- 

120.117(126) 

Bakhast. 

- See Bengal acts-Tenancy act of 

120-WORDS. (1926) 531 A. 176 (180,185) *5 Pat 735. 
"Belligerents" in international agreement. 

- See International agreement — Belike- 

RANTS ETC. (1922) 31 M L.T. 260 (264 5). 

Benefit of estate In Hindu Law. 

- Set Hindu Law-expressions-meaninc of 

-benefit of estate. (1917) 441. A. 147-40 M. 709 

Beyond the seas. 

- See LIMITATION-ENCLISH STATUTE 21 JAMES 

I, Ch. 16—S. 7. (1852) 5 H A 234 (260) 

Bottokanih. 

- Set Bcitokanah. (1874) 1 1 A 387 (396) 

British Subjects. 

- See Supreme Court of Bombay. 

(1856) 6 M. I. A 349(392) 

Capable of instituting suit. 

-Capable of militating wit in which decree mifbc be 

obtained If meant. See LIMITATION ACT OF 1908-S. 17 
-WORDS. (1916)431. A. 113(119). 

Capital employed m business 

- S/t Income-Tax acts - Excels Profits 1 

DUTY ACT of 1912—S. 6. (1923) 601 A 227(237 8)- 

47 B. 742 (753 5) 

Cardinal point 

- See appeal-Kemand-Preliminarv point. 

(1894) 221. A. 1-17 A. lli 

Canyon business 

- See JURISDICTION - CARRYING ON BISISiSS 

WITHIN. 

Case. 

- See C. P. C. OF 1908—S. 115-CaSE. 

(1917) 441. A. 261 (269)--40 M. 793 

Cash. 

- Held that the word "cash' in cl. 12 of the w*ir. 

question was probably intended to ha»e a much wider 
meaning than, according to ordinary rales of ccevstractko. 
the word would bear (1031.) (L*4 Bu/kntit/r.) Gna 
nrndra Nath Das*. Surendra Nath Das. 

(1920) 24 0. W. N. 1026 = (1921) M W. N. 560 * 
28M.LT. 453-61 IC. 323 

-Mortgage with possessic«-R«eiptJ ander-Cash 

If. Sa Arbitration-award-Hindo L'W-Joivr 
PAM1LY-PART1TION. (1914) 27 M. I» j. 128 

Cause of action 

- Sa (l) Cause of action-meaning of. (2) 

C. P. c. OP 1908—Or. 2 . R. 2 —Cause of action. 


WORDS—MEANDiG 0 T-{C«*/d.) 

Certificate of guardianship—Obtaining of, 
within meaning of Statute. 

-Order for Certificate-Obtaining of-Sufficiency of- 

Fomul certificate parwant to order not olxained-Effect. 
See MINORS ACT XL OF J858-S. 3. 

(1892) 161A 195(200) -17 C. 347 (356 7). 
Cesses on trades and professions. 

- Sa BOMBAY ACTS - ABOIJTION OF TOWN 

Denis, etc. act 19 of 1844 -Cesses on trades and 
Professions. (1890) 17 1 A 103 (106-6)- 

14 B. 626 (630-1) 

Chakeran. 

- See Chakeran. 

Cbakeran lands. 

- Sa Chakeran Lands. 

ChUdren. 

-Illegitimate children if included. S/e HINDU LAW 

—Will—Children. (1870) 13 M. I A. 277. 

Cbowkedari. 

- Sa CHOWKEDARS. 

Cbowkedari Chakeran lands 

- Sa Chowkeuari Chakeran Lands. 

Chur*. 

- See ALLUVION AND DILUV|0N-CMUR LaNI>- 

Meaning or. 

• Civil Proceeding in a Court ” 

-Proceeding before arbitrator if indoded. See LIMI¬ 
TATION act of 1908-S. 14—Civil Proceeding, etc. 

(1928) 561. A. 128 - 66 C. 1048. 
Claim "now doe owing or payable.” 

- See ASSIGNMENT-CONSTRUCTION OF DF.F.D OF. 

(1902 29 L A. 138 (146 7) 26 M. 603 (612). 
Coercion 

- See Contract act-S. 72-Coercion. 

(1913) 40 1 A. 56(65 6)-40 0.698 (611-2). 
Confirmed credit. 

- S/e agreement-confirmed Credit. 

(1927)541. A. 317 (330)-1 Luck. 241. 
Confiscation. 

-** CONFISCATION-MEANING OF. 

Contract 

_ -S.1 BENGAL ACTS-VlIlAGF. CHAUKEDARI ACT 

or 1870—S. 51. WXSSfo 

Contract-Breach of 

- See Limitation act of 1908 - act. 115— 

Bruch of. etc. (1871) 14 M. L A. 134 (142 3). 
Conversion. 

- See LIMITATION ACT OF 1908-ART. 48. 

Corrody. 

- Sa CORRODY. (1873) 11 A 34 (61). 

Court of Competent Jurisdiction. 

- See C. P. C. OF 1877—S. 13. 

(1882)9LA. 197(204-5)-4 0. 439(446). 
_ c. P. C. 1908— s. ii— Court or competent 

juusMcntw-wumicor. 

Court of Concurrent Jurisdiction. 

- See Jurisdiction—Concurrent Jurisdiction. 

il882) 9 L A. 197 (203-4) - 9 0.439 (444-6). 
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WORDS-MEANING OF -(GmJ) WOBDS-MEAK1NG OF -(Cntd) 

Court of highest Civil jurisdiction in any province, i Default 

- See APPFALS TO QUFEN IN COUNCIL ACT II OF - See BENGAL ACTS-LANDLORD AND TENANT 

1*63. (1877) 41 A. 178(183) = 3 C. 522 (527\ PROCEDt'RE ACT OF 1W-S. 65 -Dftault. 


Criminal. 

S. 36 of the Ibmininn S'atutc (10 and 11 Geo. V. c. 32) 

excepted from the appellate jutefictm of the Supreme - 

Cflu't of Canada "proceeding for or upon a writ of eertie . BLE. 
ran aiding o«l of a criminal charge.” 

Hell that the word "criminal" in the section and in the 1 _ 

context in question was used in contradXmctioo to 
“civil.” and connoted a proceeding which was not civil in 
it* character (100-1.) (Z-W Summrr.) KiN0 v. Nat 1 
HFU. LIQUORS, LTD. (1922)31 M L T. 163 (P. C).! — 
Dakilkar. | TOE 

- s/e Dakilkar. (1889) 161A 166H72 3)= , 


(1904)311. A. 195=31C 901(908). 
Deliverable-Legacy when becomes. 

- Set Limitation act of 1008-art. 123-Paya- 

BIE. (1926) 521. A 214 (226)-48 M. 312. 

Demand-On demand. 

- See Deed - Construction - Payable "on 

DEMAND." (1855) 6 M.I. A. 211 (229). 

Descend to eldest son. 

- Se. Hindu Law-Will-'Words in-Descend 

TO ELDEST SON. (1901) 281. A. 159 (1631- 

28 C. 621(632-3). 


17C.mils' i Ct.nnta.li™ 

Darkast Tfart - See f| ) s upplme Court or Bovbav-Charter 

frDHRlWl (.90.) 3.1 AM- Or-S.MAM. (1840) 2 M. I. A. 169 (177) 

27 M 291(29611 * (2) WoRDS-MlANING OF-Jl'DC.MBNT-DETKR- 
Dawani " minatiosor 

•See Tenure—Hereditary tenure-wovds Devolve or go to eldest son. 

WANT". (1899)26 I A 216(224 51- ,- See HINDU I.AW-W|LL-WORDS IN-DESCFND 

27 C. 156 (165 6) ro ELDEST SON. (1901) 281 A. 159 (168)- 

Death— In the event of. 28 C. 621 (632 3). 

If means "on ihe deaih or* See Hindu Law- . Dharam. 

-Words in-death of a person. - Set Dharam. (1899) 26 L A. 71 (81)- 


-“Dawani". (1899)261 A 216(224 5'- i- Hindu uw-Will-Words in-descfnd 

27 C. 156 (165 6) TO ELDEST SON. (1901) 281 A. 159 f 168)- 

Death— In the event of. 28 C. 621 (632 3). 

-If means "on ihe deaih or* See HINDU Law- . Dharam. 

WILL-WORDS |N-Death of a person. - See DHARAM. (1899) 26 L A. 71 (81)- 

Debt. 23 B. 725(735). 

- See Bombay Regulation—acknowledgment Dbardhura custom 

OEDFBTS. INTEREST, MORTGAGES RfCI'ltTION 5 Of |- See CUSTOM-DHARDHURA CUSTOM. 

1827-S. 3-Debt. (1837) 2 M IA 23 (35). Dha.makartL 

, ... D<cl,l °°' „ A - S-e Hindu Law-Religious Endowment- 

p - Affirming decision. JccC.P.C.OF 1*08—S. 110 tfmpu-DHarmaKarTA. (1874)11. A. 209(229). 

—-—Summary decision—Summary deriskon means a Diflerentplace,indeed-Wordsam.nmdl^ 

decision arrived al by a summary proceeding (125). (Si, -Same meaning tO-Givwf of-Rule as to-Mturv 

KiehurJ Couch.) MlNA KONWARI r. JuGCUTSetaNI <*. and limits lo. See WORDS—MEANING OE-bAMI 
(1883) 101 A. 119-10 C 196(203'- WORD. ETC. 

13 C. L R 385 - 4 Sar 451 Dispose-Negotiate. 

Decrw - See words - Meaning of - Negotiate - 

- See Decree and C. P. C. OF 1908-S. 109(e)- w $pose. 

Decree in. D n v» e 

-Final decree. JccC.P.C.of 1882-S.W. _ . . hr another that 

(.890)181 A6(7)15 B 155 !«■«■> 

_\tfioTrif;c—I iaMIITYOF THIRD PARTY UNDER- . 


- See Dharam. (1899) 261. A. 71 (81)- 

23 B-725 (736). 

Dbardhura custom 

- See CUSTOM-DHARDHURA CUSTOM. 

Dhaimakaita. 

- St Hindu Law-Religious endowment - 

TiMPLE-DHARMAKARTA. (1874) 11. A. 209 (229). 
Different place, in deed-Word same used in. 

-Same meaning to—Giving of-Rule as to-Natort 

of. and limits to. See WORDS—MEANING OF-SaMI 
WORD. ETC. 

Dispose-Negotiate. 

- See WORDS - MEANING OF - NEGOTIATE- 

DISPOSE. 

Duly repayable. 


-Authenticity of. See Rfoistk ytion ACT of 1*43 

-S. 2. PROVISO. (1866) 10 M. I. A 220 (228) within inriedlctlon 

-Execution of. (1) HINDU Law-Wii I -EXF, , DWelUng ^ 

CUTION OF-MEANING OF. - See JURISDICTION—DWELLING *ITHIN. 

(1845) 3 M I A. 395 (406 7). Effects in will. 

& (2) REGISTRATION ACT OF 190S-S. 35-Pf RSDN -Immoveable property if included in. *yHI* du 

CECU7ISC (1927)661. A. 91 = 550.532 L ,»_\V,LL-EFltaS. (1927) 5.1. A 

-Interest in—Trusteeship for IwnefiriarT under deed if 5 • 

I. See REGISTRATION ACT OF 1*77—S. W. Ekabhogam village. 

(1920) 47 L A. 224 (230)=42 A. 609 (616). -^ MaDRaS LaN1) TenuRC-TaNJORI: » 

Deemed to be. trict-Ekabhog.am Village. (1923) 51I.A. I 

-When a person is "deemed to be” something, the 47 m- • 

ly meaning possible is that whereas he s not in reality Ekasal- 

atsomething the Act of Parliament requires him lobe _JvEKASAL ( 1904 )311 A. 88= 

rated as if be were. (Viumat Dunedin.) COMMISSIONER * ‘ 27 M- 

’ Income-Tax. Bombay Presidency *. Bombay ._. 

WST CORPORATION. Ltd. (1929 ) 571. A 49= Eldest son to be bo:*. 

64 B. 216=1930 A L J. 73=34 C. W. N. 230= - See HINDU Lam-W|LL-W0RDS 

32Bom.L.R. 361=1211 C. 532 = 31 L. W. 582= SON TO BE BORN. (MOD 28 L A. J* ' 

A. T. R 1930 POM- 58 M T. J 197 (203 4). ? 8 V- P* 


money due under H h "duly reparable" See ADMi^un 
—MORTGAGE—IIABIUTVOF THIRD PARTY WMJ; 

(1892) 191. A. 228 (230)-20 C. 93(9^; 


EXECUTING (1927) 551 A. 81 = 55 C. 532 LiW-WiLL-EF 

-Interest in—'TruMeedtip (or Iwnefiriarv under deed if 

an. See REGISTRATION ACT OF 1877—S. tfi. 

(1920)47LA.224(230)= 42A.609(616). _ Um 

Deemed to be. trict-Ek.abhoc 

-When a person is "deemed to be” something, the 

only meaning possible is that whereas he s not in reality 

that something the Act of Parliament requires him lobe _c v EKASAL 

treated as if be were. (Viseemnt Dunedin.) COMMISSIONER 
of Income Tax. Bombay Presidency ?. Bombay 
Trust Corporation. Ltd. (1929 ) 57 LA. 49= 1 

64 B. 216=1930 A L J. 73=34 C. W. N. 230= - See HINDI 

32 Bom. L. R. 361=121 1. C. 532 = 31 L. W. 582= SON TO BE BOkN. 

A. I. B- 1930 P. C. 51=58 M, L. J. 197 (203 4). 
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WORDS-MEANING OF-{CW/.) 

Estate. 

- See Bengal acts- Land Revenue Sales act 

OF 1859. S. 3. (1927) 54I A. 218 (224)= 51C 669. 

- Excludes '' from succession 

-Request which—Bequest which delay* enjoyment of 

succession if a. See OUDH ACTS—SETTLED ESTATES ACT. 
1900. S. 18 (2)-PROViso-Exci.unr. 

(1929) 66 LA 156=4 Luck 122. 
Execute 

- See Wills act 25 of 1838. s. 7-constscction 

—Words—Execute. (1845) 3 M I A 395 (406 7). 

Execution. In reference to deed. 

- See Under words-dfid-Execitios or. 

Extend. 

- If menu affly. 

The word " eatend " io Act. ‘Ah Geo. iv.. c. 74 ,»w le 
read the same a* if it were " apply "(93). (UrJ It'.aJer 
dolt) nca noose p. The Queen. 

(1867)7 M I. A. 72-4 W R 109-1 Sutb 285- 
Bonl. 189 ■ 1 Sar. 598. 

" Enterrltorumy " In Internationa agreement 

- See INTERNATIONAL AGREEMENT — kSTERRI- 

TORIALITV IN- (1901)28 I A 121 (1312)-26B 1(13). 
Failure or determination of estate 

-Gift <n«r on—Failure or determination in fact 01 in 

law. See HINDU UW-WlLL-GlLT OVIR-FAIH Rr 
OR DETERMINATION OF F.SIATE. 

(1872) Sop LA. 47(80). 
Family. 

- S/e Family. 

Final order. 

- Set C. P. C. of 1908. S. IW (<•)—FINAL ORDER- 

MEANING OF. (1920) 47 I. A 124-47C 918 

'• For anything done or Intended to he done 

-'In re*pcct uf-Dnlinetioo. Srt STATUTF—INTER¬ 
PRET ATtON—OKFICtALS. (1927) 54 I A 338 (556 7). 

- Forever" In maintenance grant 

- Set Hindu Law—Maintenance—Gran teor 

-WORDS- PROPRIETOR. (1900) 28 LA A (M«- 

Fraidulent 

- St, Fraudulent-'Ifanisgof. 

(1891) 191. A 15(18)“ 19 C 223(231). 
Fundamental Irregularity. 

- Set BENGAL ACTS-ALLUVION AND IMLUVION 

ACT OF 1847—ASSESSMENT PROCEEDINGS UNDlR- 
FUNDAMENTAL IRREGULARITY. 

(1924 ) 511. A. 241 (260)-510- 802 (8123). 

Gardens 

—^Bengal acts-Land Revenue Sales act 
of 1859, s. 37 Exception IV. * 

(1922) 501.A. 247(264)-50 C 243 (251). 

Generation te generation 



, words 11 generation to *■«« 

1 have always b«n ^osnkred 
of creating an abefute and hereditary 
(97). (Sir.fame, W. CeMe) RaNEE SgJI *0* - ■ 

MirzaHimmut Bahadoor. 


WORDS-MEANING OT-ACctld.) 
j Generation to generation—(rc’rr/n'.) 

-The terms grceraiioA to generation are well known 

j m Inc,a as conferring an hereditary estate (6|). (Sir Hebert 
H. C liter.) Gt’LABDAS JtCJIVANDAS ft COLLECTOR OF 

Surat. (ItTS) 61 A. 54-SB 186(192)-3Sar 889. 

With regard to the eap-ts'ion contained in some of 
the Sucmm)' of the grant bring to the person named. “ his 
«•. grand**, etc.. fr<-m geneiaticn to generation," it has 
been ob-oved by many writers of authority on this subject, 
that they do noe. as might be mppoed. import a fixed here¬ 
ditary leisure. The term* in such A<uments (Sonnods) for 
esw. from generate* to generation, or in Hindu grants 
while the *un and moon endure, ire mere forms of expres- 
*jcet.and woe necer ^opposed, either by the donor or 
receiver, toconvey the durability which they imply, or any, 
bey««d the will of the sovereign (59(0). \b,J Hen Kin.) 
Sheikh sultan Sani r. Sheikh ajmodin. 

(1892) 201. A. 50-17 B 431 (417)= 6 Sar. 62. 

- s ..- Jagir — Grant of—Estate conveyed 

under-Grant in a person, etc. 

(1898 ) 261. A. 54 (66)*20 A. 267 (283). 
Gift. 

-Trust—Gift through medium of. if inducted. See 

OUDH ACTS—Laws ACT of 18%. S. X 

(1916) 431. A. 212 (221)-38 A. 627 (645). 
Government regulation* and rettrletions. 

-Meaning of. in Charter party. See SHIP—CHARHR. 

PARTY-GOV! RNMEN! REGULATIONS AND RESTRIC¬ 
TIONS. (1926)631. A 230 (237)- 

54 C 84. 

Grant. 

- Engfrh lam Ucbnical meaning of— Inapplleahilliy to 
legal tran«*tion» in India. .Car GRANT—MEANING Op. IN 
UCVL TRANSACTIONS IN INDIA. < 1916) 44 I A 48 

44 C. 585(590). 

Godi Eattu dowle 

Gun Kattu dowle. 

(1886) 131. A 32 (40)-9 M. 307 (316). 
Hearing 

-*r C. P. C. Of 1908—Ok. 17. R. 2-HlARINO. 

(1924) 61 1. A. 321 (326)-4 Pat. 61. 
Heir. 

-Ownership il and when indicated by. See Pkt'pRlE. 

TOR—OWNERSHIP, ETC. (1856) 6 M. X. A. 393 (412). 
-I>«d—Executant of-Dewription of. as " proprie¬ 
tor ~ and *’ heir ”— tffwct—Capacity in which deed emu- 
Md-kuwmUM in fact guardian of minor. See HINDU LAW 
—Minor—Guardian ot-Auination by-I)fei> of. 

(1856)6 M I A 393 (412). 
Heir and malik 

- Set Hindu Law-Will—Daughter in law- 

lawulSTTO. (1874)21 A .7(15) 

Heirs 

—Collateral heirs if included. See COMPROMISE— 
construction of—annuity. , 

(1918) 46 I. A. 61 (C9)“ 42 M. 681(685 6). 

-English mill—Meaning in. See HINDU I.AW-WILI. 

—WORDS lU—HEIRS (1922) 49 I. A. 323 (328)= 

49 C. 1005 (1011). 

- Hein geaerat—l/eiri *4* are aha itine. 

In 1859. the then ling of Oudh executed 1 deed of trust 
by which he settled a sum of meaty deposited wHhorlffit 
to the lodia Ccmpany as security (or certain pepskins 
for the benefit of persons connected with hh family, and f or 
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WORDS—MEANING OT-{Con/d.) 

Heirs—(CiW.) 

other purpo'C', One of the original pensioner* mi* A', a 
daughter-inUw of the king. In a >uit brought after the 
death of K by the appellant, her sister and her sole Hr 
according to Mahomerian law. the question mas whether the 
title to the pension descended to the heirs general oi A', 
or whether the right to suited was limited to heirs mho 
were al>o issue. 

ff/IJ, that on the true construction of the deed of trust 
(the teims of which are set out in the judgment) the penMcn 
mas to descend by inheritance, and that the decent mas to 
be to heirs general ( 140-1). ( Sir Aitiai 11'ilt.i.) NavaB 
Haidar Husain Khan p. Nawab Faghfur Mirza. 
(1905) 321. A. 135 - 27 A. 383 (3901)* 2 C. L J. 57 = 
9C. W N. 817 = 3 A L. J. 64=7 Bom L R 850 = 
8 0. 0. 270-8 Sar. 826-15 M L- J. 327. 

-Inam giant-U'otd in. See InaM-GraNT IS- 

HFIRSIM. (1929)58 M.L.J. 125. 

-International agreement-Word in. Stt INTERNA 

tionai, agreement—Sovfreign powers—Treaty 

HKTWEEN. (1889) 161. A. 176(1812)* 

17 C 234 (243 4). 

- /llUfi-ConrtrtiMt Urmt if-Ptnnon-Cront of. to 

a ftrm and kit hurt or hint. 

By a deed of the 22nd of November. 1838. Mahomed 
Alt, the then KingofOudh. provided pensions of stipends 
for the ladies of his royal family, children, and other reU 
lions, including among*! others Malka Jehan and her son 
Humayun. 

By the 3rd article of the deed it was stipulated that the 
pension should be paid to the *veral pensioners *p«ified 
therein and to their heirs in perpetuity, and by the 4:h 
article, that if any of the pensioners should die without 
issue, his or her pension should revert to the King of Omdb. 

By article 6. it was provided that the said pensioners and 
after them their issue who on their decease should succeed 
to their respective pensions should always experience the 
special favour and kindness of the Briti*h Government. 

//(Id. on a construction of the deed, it mas the intention 
of the King that in the event of the death of any of the pen 
stoners leaving issue his or her heirs, according to the 
Mahomerian law of inheritance, should receive pajment of 
the pension in the proportions regulated by such lam of in¬ 
heritance (l8l). 

In the deed, the words " heirsissue " are used 
as convertible or equivalent terms so that in that document 
the words "heirs "most mean heirs who are issue and 
issue* must mean issue who are heirs (181). (Sir 
Barn,, Ptatotk.) NaWaB SULTAN MARIAM BFGUM p. 
Nawab Sahib MIRZa. (1889) 161. A 175* 

170.234(244)=5 Sir 422. 

-I-egal heir. Srt MaHOUedaN Law-WaqF-Mut 

tawalu—Heir of—Succession to office of. 

(1922) 45 ML. J. 359 (362-3). 
—-Male heirs. s« Hindu I-aw-Gift-Daughter 
-GIFT TO-MALE HEIRS. (1927) 551. A. 74 = 

_ 52 B. 176 

——Malk—Effect. Set Hindu Law - Will - 
Daughter-in-law. (1874) 21. A. 7 (15). 

—-Persons taking in succession to another when means. 

Hindu Law-will-words in-Heirs-Mean- 
™ (1874 ) 21. A. 7(15). 

... ***** hiiri tinning in Enr/„k /j* of—lnaf. 

fluabtltty to dud of Hindu. 

The phrase “right heirs" has a district meaning in English 
l . her J reffrs 10 heirs at common law as opposed 
to the heirs by special local customs, but it hasnTach 


WORDS-MEANING 0 Y-(Cc*td.) 

Heirs— (Contd) 

special significance in Bombay. (Lord Butkmadtr .) 
Madhayrao GaNPatrao Desai Raghunath agas- 
KAR. (1927) 551. A. 74. 

-Successors—Convertible lerms if. Su HINDU Law 

-will-words ik-Heir$-Succes$ors. 

(1921) 48 L A. 143 (146)=43 A. 291 (294). 

-Widow of testator—Heirs at death of—Meaning of. 

Sit Hindu Uw-wiu.-Hf.irs of testator, etc. 

(1905)321. A. 193 (201-2)=33 C. 180(192). 

-Zemindar) newly created—Sunud granting-Mean- 

in- of word in. Stt ZFMINDARY-GRANT OF. 

(1879) 71 A. 38 (48 9)-2 M. 128 (134-6). 
Heirs and representatives 

- Stt Oudh-Oidh Estate-Settlement of- 

DEED OF. (1923) 501. A. 265 (273)=45 A. 596 (603). 
Hindu-Deed by-Words in. 

-Meaning of—English law technical meaning-imp- 

pliatilityof, Set DEED—CONSTRUCTION OF-HlNDU 
-DEED BY. (1927) 551. A. 74=52 B. 176. 

Hindu lady—Letter written by-Wouls in. 

-Meaning of-Substance of transaction to be looked 

to. Stt Deed—Construction oe—Hindu lady. 

(1876)41. A. 1(112)-1M. 174(188). 
Humble request (or maintenance. 

-Meaning of. in will. Stt HINDU UW—WILL- 

MAINTENANCE— BEQUEST TO-IIUMBLE request FOR 
nc. (1902) 321. A. 106(111)= 28 M. 173. 

Immoveable property-interest therein 

-Meanings of. Stt PROPERTY—IMMOVEABLE PRO¬ 
PERTY. 

Improvement Scheme. 

-Und acquired for execution of. Set CALCUTTA 

Improvements act, of 19H-S. 42. 

(1919) 471. A. 45 (54)=47 C. 500 (511-2). 

-Land affected by construction of. Set CALCUTTA 

IMPROVEMENT ACT. OF 1911-S. 42. 

(1919) 471. A. 45(64 6)= 47 C. 600 (611-3). 

Inam. 

- Sn Inam—Meaning of. 

Inami. 

— ll 892 ) M® 

Including. 

- If eouikdei txtluaon. 

Their Lordships cannot construe the word “incftdug ' n 
the submission to arbitration as connoting exclusion W 
(Lord Par moor.) ATTORNEY-GENERAL OF MANITOBA 

KELLEY. (1922) 3J M. L- T. 238(P. 0.). 

Including all interests therein, in respect of lease. 

- See Lease-Estate conveyed under- 

words. (1928) 66 I. A. 320. 

Income. 

-Gross or net income. Srt HINDU Law—W lLL- 

MaNaGER UNDER WILL-COMMISSION OF 10 PERCENT. 
FROM INCOME. (1880) 71- A-196 (207 S)- 


3 A- 91(103-4) 


Incumbrance. 

-Sit INCUMBRANCE. 

Incur. 

-See INCUR. 
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WORDS- MEANING OT-(CmtJ.) 

Indlans-Deeds of—Words la. 

-Fora of expression <■: literal sense not to I* regard 

ed-Real meaning of parties to be b-Ad to. Stt DEED 

—Construction of-inwahs. 

“In respect of'-'For anything done or 
Intended to be done " 

-Distinction. Stt STATUTE— INTERPRFTVTION- 

OFPICIAI5. (1927) 541. A. 338 (356-7). 

Issue 

— ■ Aural ,1 m!t in*t—Pml*rt .«/. 

An agreement between two Iwothers stipulated 

low •— 

“As to the immoveable property belonging tons both, 
the said immovable property shall, in case of the failure of 
aurasa (self-begotten) male issue in either of thoe two 
lines, u., either for yourself or in juor line of awrasa v*t 
or in my line of aurasa *mi>, be put in p^-omwi «4 the 
other line, but it shall not I* alienated by making adopt/* 
and the like." 

HtU, that the words “in case of the failure of self-begot 
ten male issue" in the agreement meant an indcdnite failure 
of issue; and that an adopted son should n« ner take by 
descent from his father (99). (Sir B*n.i P*t*k.) SRI 
Raja Rao Venkata Mahapah Sotya kto Bahadur 
f. The Hon. sri Raja Rao Vfnkata Mahapati Gan- 
OADHARA RAMA Rao BAHADUR. (188$) 131 A 97- 
9 M 499 ( 505)*-4 Sar 725 


-Have b*oe—Leave issue when mean*. Stt HINDU 

LAW-WILL-WORDS IH-ISSUE-HaVR ISSUE. 

(1895) 221 A. 119 (128J-18 M. 347(358). 

-Heirs—Convertible terms if. Sr/ WORItt-MlAM- 

INC OF—HEIRS—ISSUE. 

-International agreement—Word m. Stt INTERNA¬ 
TIONAL AGREEMENT—SOVEREIGN POWERS—TREATY 
BETWEEN. (1889) 16 L A. 176(181 2)- 

17 C. 234 (243-4). 

-Legitimate issue—Issue treated as legitimate or is*ue 

legitimate according to law or religion of relator. Stt 
Hindu Law-Will—Issue in-Lecitimatf. issul 
(1913)411 A. 1-36 A. 101 (115 6X 
Istlmrar 

- Sft Istimrar. 

Iitimrarl Mccurturf 

- Stt lease—Estate of Inheritance-Grant. 

OF. (1885) 121. A. 205(214)-12C 117(126). 

Iiumnoviaee returns. 

■- Stt GHATWALI TENURE-EXTENT OF USDS IN 

CLODED IN-EVIDENCE-ISUMNOVISEI RETURNS. 

(1871)14 M. LA 259(264. 266). 

Jaglr. 

— — St/ JACIR. 

Jalth ryot. 

- Stt Jaith ryot. 

(1922) 491. A. 399 (404) *2 Pat. 38(41). 

Jhua cumvation. 

- Stt JHUM CULTIVATION. 

(1908) 36 LA. 196 (203)-36 C. 1 (17). 

0e: Jote. 

- Stt JOTE. 

* ' Jotedar. 

-7—i* JOnDAR. (1929) 66 L A. 119=56 C. 1003. 

264 


WOBDS—MEANING OF -(Cc*td.) 

Judgment. 

-Final juslgment. S/t PRIVY tOUNCIL-APPEAL- 

kHW of—Court of hichist civil jurisdict ion in 
PROVINCE. (1877)41. A. 178 (183)-3 C. 522(627). 

- s. Judgment—Final judgment. 

(1923; 501 A. 212(220 1)-47 B. 724(733,735). 

- Stt Judgment-Meaning of. 

Julkur. 

- Stt Julkur—Meaning of. 

Julpai 

- S/t Juim (1881)81. A. 172(187)= 

8 C. 95 (107). 

Jurisdiction. 

-Carrying on bu*inos within. Stt JURISDICTION— 

Carrying on business within. 

—Court of concurrent jurisdiction. Stt JURISDICTION 
-CONCURRENT JURISDICTION. 

(1882) 9 L A 197 (203 4)-9 C. 439 (444-5). 

-Dwelling within. S/t JURISDICTION-DWELLING 

WITHIN. (1911)381. A. 129(139)-34 M. 257 (267 8). 

-Extraordinary jurhdktion. Stt HIGH COURT— 

Jurisdiction OS-Ordinary jurisdiction. 

(1889) 161 A. 156(162)-13 B 620(533). 
Ordinary JadHBtflOR. S/t HlGH COURT—JURIS 
DICTION OF—ORDINARY JURISDICTION. 

(1889) 16 I A. 156 (162)-13 B 620 (533). 

-Original jurisdiction. Stt HIGH COURT-JURIS- 

DICTION OF-OKICINaL JURISDICTION. 

(1923) 501. A. 212 (2l8)-47 B. 724 (732). 
Jujtlce. Equity and good eonaclence. 

- Stt JUSTKl. EQUITY AND GOOD CONSCIENCE. 

-A direction to decide by equity and good conscicnre 

h generally interpreted to mean the rules of English law if 
found applicable to Indian society and circumstance*. (ZW 
Trmh*.) MEHRBAN Khan r. Makhna. 

(1930) 34 C W. N. 529 -1930 A. L. J. 6l4-> 
123 L C 651 - 31 L W. 732-11 Lab. 251- 
32 Bom. L B. 882-61C. L J. 427- 671. A. 168 
31 PunJ. L B 583-A I B 1930P.C. 142- 
58 M. L.J. 714. 

Eabnliyat. 

- Stt K abuU vat. (1923)280. W. N. 145(162 3). 

KamavlsM-Laad entered as. 

- Stt Kauavishi. 

(1927) 541. A. 380 (388)—61 B. 830. 

Kayam Taram Thlrwa. 

- Stt Kayam Taram Thirwa. 

(1904)311. A. 83 27 M. 291 (297). 
Khalari. 

- Stt KMAURI. 

(1881) 81. A. 172 (184)-8 C. 96 (107 8). 

Shalaat. 

- Stt KHALSAT. (1927) 54 L A 380 (388)- 

51B. 830. 

Ehandan 

-Illegitimate issue if and when included. Stt HINDU 

U»-Will-words in-Heirs-Khandan. 

(1913)41 LA. 1-36 A. 121(121.2.123). 
KhlraJ. 

- Stt KHIRaJ. (1855) 8 M. I. A. 101 (109). 

Kbudkasbt. 

- Stt KHUDKASHT. (1926) 53 L A. 176 (180) - 

5 Pat. 735. 
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Sudimiias. 

- Stt Landlord and Tenant—Permanent ten- 

ancv—Presumption of—kudimiras. 

(1923 ) 51 1. A. 83 (99)=47 M.S37. 
Kudiwaram. 

—Ay Madras Arrs-EsrATES Land act. S. *. 

Kudiwaram interest. 

- 'Sff Madras acts- Estates Land act. S. 8. 

Knmrls. 

-Kumri cultivation - Warg Kumris — Wargdar 

Kumris. Stt MADRAS LAND 7ENURES—SOUTH CaNaRA. 

Land acquired for execution of scheme. 

—Calcutta Improvement act of ioii. s. 4? 

Land affected by execution of Scheme 

- Xff Calcitta Improvement act of 1911. 

S. 42. 

Land held for agricultural purposes 

- Sft agra Tenancy act. ?. 79. 

Landlord. 

-Ex landlord if included in. S/t CALCUTTA KENT 

act of 1920-Landlord and tenant in. 

(1928)55LA 344 

Lanka. 

- ‘Stt Lanka. (1899) 26 1 A. 107 (109)- 

22 M 464(467). 
Legal personal representative 

- Stt STATUTE OTH OF GiO IV. f. 85. S. 5. 

(1846) 3 M I. A. 435(445). 
Legal transactions In Indla-Woids In 

-English la* technical irraiung-InappUcability of. 

•v* Grant-Meaning of. in legal transactions in 
INDIA. (1916) 44 I. A. 46-44 C 685 ( 590). 

Lineal descendant. 

-Married daughter of a lady if her. Stt HINDU Law 

-COMPROMISE - CONSTRUCTION- LINEAL DFSCFN 

OANTS. (1929)67 M L J. 680 

Litigation. 

-Compromise of—Movable or immovaUe properties 

obtained by. Stt LITIGATION—PROPERTY SUBJECT OF. 
OR TO BE RECOVERED BV-AGREEMENT TO SHARE- 
MOVEABLE OR. ETC. (1921) 521. A. 1 (20)= 48 M 230 

-Property-Litigation respecting. Stt SALE-CON 

TRACT FOR—LITIGATION RESPFCT1NC. FTC. 

(1925) 50 M. L J 644 (653). 
Maafee sunnd. 

- Ay Maafee SUNUP. 0852) 5M. I. A. 271 (275). 

Machinery. 

-Ay Machinery. 

Mafee-Birt tenure. 

-Ay Tenure—hereditary tenure-words 

importing-Mafee-Birt tenurf. 

(1873) 19 W. B. 211. 

Mahal 

-'Arc (l) Oudh ACTS-UWS act OF 1876. S. 9 

-Mahal. 0910) 37 L A. 124-32 A. 351 

and (2) OUDH ACTS-Laws ACT OF 1876, S. 9 (2). 

(1910) 371. A. 124=32 A. 351. 
Mahal—Co-sharer in. 

- Stt (1) Oudh ACtS-Laws ACT of 1876, S. 9- 

CO-SHARER IN Mahal. (1904) 311. A. 212=26 A. 574 


WOBDS-MEANING 0T-(Cm4.) 

Mahal-C© Sharer in-(Cmr</.) 

(2) Oudh acis-Laws act of 1876, S. '9- 
MahaL (1910) 371. A. 194=$2 A. 351 

and (3) Oudh acts-laws act of 1876, S. 9 
(0&(tt (1910) 37 LA. 124 = 32 A. 351. 

Mabaranl Sahlba. 

- S/t Hindu Law-Will-oudh talukdar- 

Wiu OF -MAHAkANI SAHIBA IN. 

(1888) 151 A. 127 (146)= 15 C. 726 (747-8)* 

“ Mai huk hnkuk - 

- Quart «Set her the expression M M«k*ikuh* m 

means “ with all rights or ** with all right, tide, and 
interest". {1*4 Sktrr.) GlRDHARI SlNCH v. MaGHLAL 
PaNDEY. (1917)441. A. 246=45 0.87-7 L.W. 90= 
3 Pat. L. W. 169 - 26 C. L. J. 584 = 22 0. W.H. 201- 
22 M I» T. 358 = 15 A. L J. 857 - 421. 0.661- 
33 M.L.J. 887. 

Maintenance-Humble request fir. 

-Meaning of. in will. Stt HINDU LaW-W|LD- 

M untenance-Bequfst to—Humble requist. rrc. 

(1906) 32 LA. 105 (111) = 28 M 173. 

Male heirs of lady. 

- Stt Hindu Law-Gift-Dauchtir-Gift to 

-Male HEIRS. (1927)551. A.74 - 53 B. 178 

Malgins!. 

-.Yrr MaLGUZaRJ. (1927) 541. A- 432(434)- 

7 Pat. 143. 


-Daughter-in-law—Bequest to. Stt HINDU LAW- 

will—Daughter-in-law—bequest to. 

(1874) 2 L A. 7 (15). 

-Estate of rnherhanct—Bequest of. Stt HINDU Law 

-Will-Estate of inhfritance-Bequest or- 
WORDS. (1897) 241. A 76 (88)- 84 0.834 (839). 

-Widow-Bequest 10 . Stt HINDU Law-WiL!^- 

Widow-B lOUEST TO. (1923) 46 M. L J. 947 
and Hindu Law-Will-Words in-Malik- 
Widow DONEE. (1907) 35 L A. 17 (21)=30 A. 84 (89). 

-Wife—Bequest to. Set HINDU Law-Will- 

W I FE—ABSOLUTE ESTATE TO* (1907) 351. A. 17- 

30 A. 84 (89 90) and (1921) 49 L A. 1 («)• 
48 B 153(159). 

-Wife-Gift to. Stt Hindu Law-Wife-Gift to 

-Estate COSveved-MaUK. (1984) 47 M-LJ. 585. 

- Stt Hindu Law-Gift-Wife- Gift to- 

Est.ate CONVEYED—Malik. (1928) 56 L A.227- 

3 Luck. Ill 

-Will-Word in. Stt HINDU Law- WILL - 

Words in-Mauk-Effect of. . 

(1) (1907) 351. A. 17 (21)=30 A. 84 (89 90 ; 

(2) (1921) 491. A. 1 (6)=46 B-163 (159): 

(3) (1921) 491 A. 25 (35)=1 P- 306 (315): 

(4) (1923) 45 M LJ. 247 (248). 
Malik na. 

- Stt Maukana. 

MalikanGablE 

- Stt MaUK an G abiz. (1918) 45 0.793 (799> 

Maliklyat. 

- Stt Hindu Law-wiu-Widow-Bequest to 

-Estate conveyed. (1921) 49 L A.^26(^^“ 
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WORDS- MEANING OT~(Comfd.) 

Malik o-Qablr 

- S/t Hindu Law—Will—Woman—absolute 

Estate to. (1916)431. A.i8i(i86)« 

38 A 446(450 1\ 

Mai Sumnjamee or Gram Sunin]am«e lands. 

- S/t Mal Surunjamff or. 

Management of property-Purposes of 

- S/t Bengal acts-Tfn»ncv act or 1885 

SS. 92. 98 . (1903) 311. A 24 =31C 306 '311;. 

Maraldar. 

- S/t NAT7UK0TTAI f HETFY-IUNK1NC FIRM OF. 

(1929 ) 57 M L J 6tt 
Marriage-Question regarding. 

-Maintenance claim 0 / wile agaiiw hu*luwl if a. 

S/t Burma Courts act. s. 4. 

(1884) 11 1. A. 109 (119) c 10C 777 (784) 

Matters In controversy 

- ‘Set C. P. C. OK 1908. S. 2 (2). 

(1915)421. A. 91 (95-6) = 42 C 911(925) 

May. 

- SMI. 

There is no doubt that in some case* the ww* " »u*i" 
or the word “shall" may be 'ulmiuted for the word 
■ may ", but that can be done only for ihe p«rp.«e .4 fit 
ing effect to the intention of the l-egnlaisce. but. m the 
absenco of proof of such intention, the *.*d “ may " m** 
be taken to bo used in its nateral. ami therefore m a per 
missive, and not in an obligatory sense (135). (Sir hum,, 
P,arotk) DELHI AND I AN DON B»NK r. ORCHARD. 

(1877) 41. A. 127-*3C. 47 (67)-3 Sir 731 - 

3 Both 423 

-Shall—Shall and May-Think lit. S/t STATVTI- 

STATUTORY BODY-POWFR CONFFRRFD IV STATUTE 
5* (1847»SM I A. 488(4923) 

- SMI bt *f—OUtfit 

wt/n imo/vtd /*■ 

No doubt the earlier part of S. 51 of the Indian Income 
Tax Act of 1918 doe* not say that the fhwf Rmw* 
Authority shall state a ca*e. it «ly says that he may. And as 
the respondent rightly urged, may to* «* 

" shall". Neither are the weeds it shall be lawful m the 
section those of compulsion. Only the capacity or power .* 
given to the authority. But when 1 capacity « power 
is given to a public authority, there may be crewmanre* 
which couple with the power a duty to rfawe it. To w*e 
the language of Lord Cairns in the ea*e of /mi,ml ». 
tf Oxford : 

"There may be something in the nature of the thm| 
empowered to be done, something in the object or wh*h 
it is to be done, something in the condition under which 
U Is to be done, something in the title of the ?«**•* 
persons for whose benefit the power is lo U 
whkh may couple the pome, with a duty, and make it the 
duty of the person in whom the power i* repo-ed to exer- 
else that power when called upon to do *o. 

In their Lordships’ view, always soppwng ">at three is 
a serious point of law to be considered, there *** * * 
doty upon the Chief Revenue Authority to state a cmefor 
the opinion of the Court (Uri MU,-*-] ALOXK. 
ASHDOWN & CO. r. CHIFF REVr , N i’ E IT’ 
BOMBAY. 

A. L B 1923 P- 0 138=S3 M L- T. 267- 
18 L W. 918 "(1923) M. W. N. 667=39 CJ, J. 3OT- 
280. W. N- 782 “761- 0.392 =46 M-1«- 4 592. 


WORDS—MEANING OF-4C.W.) 

Melwaram 

- Se, Madr as acts-Estates Land act. S. 8. 

Members In Statute. 

-.l/r/< ftru w* tlrmt if tmdi/at/d If- 

The word "member" it not in ordinary English confined 
to male person*. (/.id Ckam/.H;.) HENRIETTA MUIR 
Edwards j-. attorney General of Canada. 

(1929) 31 L W. 601 h t R. 1930 P. C. 120 = 
58 M. L J. 300. 

Mistake 

- S* MISTAKE. (1914) 411 A. 110(119)- 

41 C. 972(988). 

Mocuruiy. 

--Ay(I) Li.ase — Estate conveyed undf.k- 

WORDS-MnctiRRARY AND (2) TtNURE-HERFDlTARY 
if mire— words importing. 

(1854) 5 M I A 467 (498) and (1882) 9 1 A. 33 (38)- 

8C. 664(671-2). 

Mokhaia 

- S., MOKHASA. 

Mokurratl Irtimrarl. 

- Su Tenure—IIekeditarv tenure-Words 

IMMRTING. (1882)91 A 33(38) - 8 C. 664 (671 2). 

-The word. ‘‘imAurrai iuimraii" do not in their 

lexicographical *«*«• primarily imply any heritable character 
in the grant a* the term "mourasT dot* ; hut they imply 
permanency from which in a M-wndxry ten**- swh heritable 
ch*ra.rer might be inferred, it always being doubtful 
whether they meant permanent during the lifetime of »be 
person* to whoa the grant was made or permanent as 
regards herefctary character. The words do not f/r u convey 
an estate of inheritance. (Sir Inttlti Smmd/ru w.) KUMAR 

Kamakhya Naravan Singhp.RaM Raksha Sinch. 
(1928)551 A 212 7 Pat 649 - 32 C W. N. 897- 
48 C L J <59 - 9 Pat. L. T. 501 -28 L W 41- 
109 I.C 663 - 30 Bom L R 1361- 
A I R 1928 P C-146=55 M. L J. 882. 

Money debt 

-.tv iiomrav Rf.culauons-Acknowleucmfnt 

of debts, nc.. Regulation V of 1*27. s. 3 -Money 
DEBT (1838) 2 MI. A. 37 (53). 

Mouje. 

MOUJE. 

MouiaD. 

Words—Mf.sninc of-Mokurr arv Istiu- 
EARL (1928)651. A. 212 = 7 Pat. 649. 

Moveable Property. 

If i*Me* nwmey. S/t LIMITATION ACT OF 1908 
-ART. W-MOVEaH FPROPFRTV. 

(1901) 281. A. 227 (238) = 24 A. 27 (43). 
Muddud -Mash. 

■Stt MUDDUD M ASH. 

Mutual Credit. 

* f IKSOLVt«>—Sir orr (18J8| J M J A „ 

Mutual, open and current account. 

■S/t LIMITATION ACT OF 1908. ART. 85. 

Naslan bad nailin. 

■COMPROMISE - CONSTRUCTION OF - ESTATE 
CONYEVED-PROPRIFTAPV RIGHT. 

(1886) 14 1 A. 7 (167)= 14 C 296(307 8). 
•Stt LEASE-ESTATE OF INHERITANCE. 

(1886) 12L A. 205(214)=12C. 117(126). 

Kami property. 

■Sr, NaZUL PROPERTY. 
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Negotiate, as applied to pro note. 

- S, v POWER OF ATTORNEY-NEGOTIABLE IK- 

STRUM!NT—WORDS. (1884) 111 A. 94 (108)= 

IOC-901 (912). 

Net annual profits. 

- Stt Bengal acts-Cess act of 1880. $s 6,72 

(1910) 381. A. 31 (35-6)—38 C. 372 (376-7). 
Nibandha. 

- Set Nibandha. 

Numuk Sayer Mehal 

- Su Numuk Sayer Mehal. 

Occupancy-Possession. 

- Meaning of—Distinction. See Madras ACTS— 

Estates Land act. S. 6 ( 1 ). 

‘1921) 481. A. 387 (391)-44 M. 856(863). 
Occupation-Occupy. 

- Stt Occupy—Occupation. 

(1922)31 M L T. 114 P. 0.(116-6). 

On demand. 

- Stt DEED-CONSTRUCTION OF-PaYMENT "ON 

DEMAND". (1866) 6 M. L A. 211 (229X 

•or. 

- i'se of ditjuHttitt.in (tumtlitm m/4 ijKtujmut 

wrdi—Prefriety. 

When words are synonymous. like the words. "Ship oc 
VeMel," the use of the disjunctive is not objectionable (372). 
(.!/». JmUtt Hm^ttet) PUONEAKHOTY MOODELIaR 
The KING. (1836) 3 Knapp 348 -1 Sar. 76. 

Parakudi. 

- Stt I'aRaKUIH. (1904)311. A. 83 (92 3)- 

27 M 291(299). 

Parties using words-Interests of. at the time. 

-Regard for—Necesity. Stt Deed-CONSTRUC- 

tion of-Words in dfed-Meaning of. 

(1854) 6 M. I. A 1(23). 
Pasunkarleor Samudayam Village. 

- Stt Madras Land Tenurfs-Tanjore Dis- 

tkict—PaSUNKarif. or ETC. (1923)611. A. 83(93)- 

47 M 337. 

Patta Patti. 

- Stt Contract—Goods—contract for Sale 

of-Patta Patti. 

Payable-Legacy when becomes. 

- Stt Limitation act of 1908. art. 123-Paya. 

RLE. (1925) 521. A. 214 (226)= 48 M. 31i 

Pension -Political pension. 

- Stt C. P. C. OF 1908 S. 60 ( 1 ) (r). 

Permanently fastened. 

- Stt Land acquisition act of 18 W. s.3(*). 

(1927) 541. A. 187 = 54 C. 682. 
Person. 

- Ftmalt if included. 

The word "person" is ambigooos and in its original 
meaning would undoubtedly embrace members of either sex. 
No doubt in any Code where women were expressly exclud¬ 
ed from public office the problem whether the word 
"persons" therein would include women would present no 
difficulty, but where instead of such exclusion those entitled 
to be summoned to or placed in public officer are described 
under the word "person" different considerations arise. In 
an Act of Parliament passed several centuries ago the word 
‘person’ when used in connection with persons entitled to be 


WOEDS-MEANING 0F-(C^.) ) 

Person- {Cc*ti) 

elected to particular offices, would no doubt, have only re¬ 
ferred to males, but the cause of this was not because the 
word ‘‘person" took! nM include females but because at 
Common Law a woman was incapable of serving a public 
office. 

UtU. reversing the Court below, that the word "persons" 
in S. 24 of the British North America Act of 1867 included 
women. {Leri Chandler) HENRIETTA MUIR ED¬ 
WARDS :. ATTORNEY-GENERAL OF CANADA. 

31L- W. 601 = A. I. R. 1930 P. 0.120^ 
(1929) 68 M. L. J. 300. 

-Municipal authority if included. Set CALCUTTA 

Municipal act of 1899. S$. 618 and 619. 

(1916)431. A. 243 (247)=44 0.87. 
Place of business-Departnre from. 

- Set INSOLVENCY-GOMaSTA-DEPARTURE FROM 

PLACE OF BUS1NFSS. EIC. 

(1895)221 A. 162 (167)=23 0.26(33 4). 
Pledge. 

-Pledge of personal credit. See SURETY-BOND BY 

-Liability under-company. 

(1922)43 M.LJ. 66. 
Political Pension. 

- See C. P. C. OF 1908. S. 60 (1) (g)-POUTICAL 

PENSION. 

Possession. 

-Actual possession—Formal possession-physical pas- 

•ession. Stt LIMITATION ACT OF 1908-ART. Id 

(1901)281. A. 248 - 24 A. 17. 
—Occupancy—DiMinction, See WORDS-MEANINIG 
OF-OCCUPANCY. (1921) 481. A. 387 (394)- 

44 M. 856(863). 

Pottah. 

- See PATTAH OR POITAH. 

Pontradlkrame. 

- See HINDU La\V-W|LL-DaUCHTER'S DAUCH- 

ter. (1881) 8 L A. 46 (62)-7 0.304 (3166). 

• Preliminary point. 

- Set APPEAL-REMAND-PREUMINARY POINT. 

Primogeniture in Government Sanad. 

- See Crown-Grant by-Primogeniture in. 

(1910) 371 A. 168 (178.181)=32 A. 699 (607.610). 
Property. 

-Immoveable property-interest in-Meanings of. 

Stt Property-Immovable property'. 

-Litigation-Compromise of-Moveable or immom- 

bie properties obtained by. See LITIGATION—PROPERTY 
SUBJECT OF. OR PROPERTY TO BE RECOVERED BY¬ 
AGREEMENT TO $HARE-MOVF.ABLE OR ETC. 

(1924) 621. A. 1 (20)=48 M- 230. 

-Litigation respecting—Meaning of. Stt SaLE- 

Contract for-Litigation respecting property. 

(1925) 50 M.LJ. 644 (660). 

-Right to-Pre-emption right if. Stt PRE EMPTION 

-RIGHT OF-flECLARATlON OF-SUIT FOR. 

(1920) 47 L A. 255 (2601)=48 C. 110 (114 6). 
Proprietor. 

- Stt PROPRIETOR. 

Proprietary possession. 

- Stt Madras Regulations - permanent 

Settlement Regulation XXV of 1802-preamble 
-WORK IS (1674) 11 A- 232 (306) 
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Proprietress according to Shasters- 

- Meaning of in reference to widow. Stt HINDU Law 

W ill— Widow—Bequest to-Estatf COnveyed- 
WlDOWS ESTATE ONLY. (1881) 8 L A. 46 (60)» 

7 C. 30! (313 4). 

Public purpose 

- Stt PUBLIC PURPOSE. 

Public service. 

- Stt Statute 22 Geo. HI. C. 4S-s. i-Pubuc 

Service. (1913) 19 L C. 766(768)= 17 c. W. N 735 
Purakudis 

- Stt PURAKUDI. (1904) 311. A 83 = 

27 M 291(296). 

Purakudi Ulavadai 

- Stt Purakudi Ulavadai. 

(1904) 31 1. A. 83(93)-27 M. 291(2991 
Purchased for a Valuable Consideration. 

- Sit LIMITATION ACT OF 1877-ART. 134-PUR- 

CIUSKD 1011 EIC. 

Purchaser 

-Le*e under Mocurnree le*e il a. S/s Limit a- 

TION ACT. OF 1877-ART. IM-POWNaSER. 

(1909)361- A. 148 (166-7)* 36 C-1003(1014 15). 
Putra 

- Stt Hindu La»'-Inherit ikce-twa ati R m 

Succession—Words-putr a in—milt.ucsii \ra. 

(1916) 421. A. 208 (227) - 37 A.604 (616.623). 

Putra Poutradl. 

- Stt Jacir- Grant of - Estate convened 

USD,«-WO«DS-PUT»A(IJC (4| 1A- . M c 5^ 
Putra Poutradl Krane 

- Stt Hindu Law-Will-worm i*-nmu 

I'OUTKADI KRAVIE. (1881)81 A. 46(g)- 

Purta Pputradik 

-HINDU LAW-WILL-1VORDS W-WCTA 

POUTRADIK. (1923) 28 C.W.N. 145 (119 501 

RalyaV-Ralyati holding 

-Bengal ACTS—Tenancy act of 1883- 

S. 104-11. (1918) 45 L A. 190 (198) = 48 C. 90(102). 

Reasonable Commercial terns 

-- Stt HINDU LAW-JOINT FAMILY—MANAGER 

Mortgage by-authority as to-Klvwnaile 
Commercial terms. (1927) 561. A. 85-7 Pat 294 
• Relationship-Words of. 

-Meaning of. in connection with law of inbetitawct- 

’ Difference in. in ca* of difleret.. 
Relationship-words of. (1928) 651. A^»- 

Rent. 

- Actual rent. Stt BENGAL AClS—TENANCY AO 

OF 1885—S. 74-Words-ACIual rent. 

(1927) 54 L A 432 (437) - 7 Pat. 134. 

S» T1L " SS6SSR.--5®: 

S “ 
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Rent -<CW) 

-Kent decree—Decree obtained by person who had 

parted with property in which tenancy i« situate if a. Stt 
Bengal Acts—' Tenancy act of 1885—S. 65. 

(1914) 411. A 91 = 41 C. 926 (939 40). 
Rent decree. 

-Decree obtained by perxm after he ha» parted with 

property in which tenancy h situate if a. Stt BENGAL ACTS 
-Tenancy act of i» 85—s. 65 -Sale under right 
TO BRING TENURE or HOLDING TO. (1914) 411 A. 91 - 

41 C. 926(939 40). 

Re payable- 

-B«m 1 bj A—Recital in "that amount due under prior 

U«d bj B n. re payable". Stt ADMISSION-MortcaGE- 
Ljability of third party under. (1892) 191. A. 

228 (230)=20 C. 93(96 7). 
Re piesentatlve 

- s,t Representative and Registration act 

of i'<e-s. 2 (io.) 

Requires 

- SfcC.P.C.OP 1908—0.41, K. 27-RlOUIKES. 

(1907)341 A. 115 (122)-31 B 381(390). 
Requisite-Required 

-Db< net ion. Stt MMH. ACT of l«W-S. 12 (2)- 

KEOUNTF (1928 ) 551 A. 161 = 6 R. 302 

Resides-Ordlnaiily resides. 

- Stt Guardian and wards act 1890. s.9- 

Residence. 

- Stt Hindu Law-Will-Residence-Condi 

IH)NW. (1874) II. A. 387 (397). 

Residence beyond tbe seas 
- Stt Limitation—Eng. Statute. 21 James I. C. 

16-S 7-kESIDLNCF. • BEYONDTHE SEAS." 

' (1852) 5 M I. A. 234 (260.260). 

Residential purposes-Purcbase for. 

- Stt Civil servants in India-purchase ok 

IMMOVEABLE PROPERTY. (1920) 471. A. 275 

1 (280.284 5)- 48 0. 260(2701). 

Revenue-Sum realirable as. 

_ay.;- on account of- Stt ACKA UND REVENUE 

A a OF 1873-SS. 241(1) AND 45. 

Right of occupancy 

_c. Bombay acts-Cwarat Talukdars' act 

Right, title and interest 

_£,(!) HINDU Law—Joint familv-Fathek- 

deckee against-Execution of - Sale in—In- 
UkiST PASSING UNDER—ENTIRE ESTATE -kICHT. 

INTEREST PASSING UNDER—FATHER’S SHAKE 
ONLY-RIGHT. TITU AND ETC. 

(J) INTEREST PASSING UNDER-QUESTION AS TO— 

———ibn outlaw—Widow—decree against— 

s.triN EXECUTION OF—INTEREST PASSING UNDER 
FNTIRF ESTATEOR WIDOW'S INTEREST ONLY-klGHT 
^ (1884) 111 A. 66 (73 4) —10 C. 985 (991 2) 

Rokkaguthagai- 

_rokkaguthagai. (1923) 511. A. 83 (92)= 

47 M. 337. 
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Rokkagutbagai miras ekabhogam Village. 

- S.v RoRK.ACUTHaGAI MIKAS EKABHOGAM VIL- 

(1923j 51L A. 83 (95) -47 M. 337. 
Same word used in different places in a deed 

-Same meaning lo—Giving of—Rale as ro— Name 

of. ami limit> lo. S .v DEED-CONSTRUCTION Of— 
Word same etc. (1905) 321. A 135 (1412)-- 
27 A. 383 (391 2) and (1928) 56 M. L J. 91 (94). 
Samudayam orPasunkare Village. 

- St* Madras Land Tinures-Tanjore Dis 

TRICT. (1923) 51 L A. 83 (93)*47 M 337. 

Santana. 

- Stt Hindu law-w ill- words in-Sant ana. 

(1915) 42 LA. 208 (220)=37 A. 604 ( 616). 
Santana Sreni Eramane. 

- Stt Hindu Law—Gift—womax—Gift to- 

SantaN.a lic. (1878) 5 LA. 138 (147 8)- 

4 C 23 (28). 

Saranjam. 

- Stt Saranjam—Meaning of. St , 

(1892) 201. A. 60 (66)»17 B. 431 (443). 
Saranjami expenses. 

- Stt Saranjami expenses-Blngal 

(1922)49 I.A 399 (405) - 2 P. 38 (45). 

Scheme-Execution of-Land affected by-Land 
required for. 

- See Calcuita Improvement actv or Ml. 

S. 42-l.AND AFFECTED BV EXECUTION OF SCHEME 
(1919;471.A 45 (534)*47C 500(611 2). 
Self begotten male issue-FaUnre of. 

- Sa words-Meaning of-Issue-auras 

MALE ISSUE. (1886) 13 I A. 97 (99) - 9 M. 499 (605). 
Shall 

- Sit WORDB-MEANING of-May. 

Shall he lawful. 

- Stt Words—Meaning of-May. 

Shet Sanadi. 

-A SketSunJi b defined in Wilton » Glowaryas 

"one holding a StmJ or pant of Linds for military service, 
appl-ed especially to a local militia acting aL*o as police and 
as guardians of foils ;abo an alignment or grant of re¬ 
venue of land for certain services; the assignment, as «cfl 
*» the oltke, may be hereditary." (Sir JJm IIWii.) 
UKHAMCOWDA p AFPANNA. (1928) 113I C. 467 ■ 
31 Bom. L B. 235 - 53 Bom. 222 = 561 A. 44 - 
29 L. W. 617 = A. L B. 1929 P.C 30- 
66 M. L. J 429(43*3). 
Shikmi-Shikmi taluk. 

-The word Stitmi, or befly, is applied to talaks 

which were once independent butaie no* inside anothn 
estate. (Sir JAh lYai/il.) SURENDRA NATH KARAN 

Deo v. Kumar Kamakhya Narain Singh. 

(1929)31 L.W. 352 - 32Bom. L.B. 515--123I.C. 145- 
51 C. L. J. 502 = JL L B. 1930 P. C. 45. 
Son. grandson, etc., from generation to generation. 

- Stt Jaoik—Grant of - Estate conveyed 

UNDER-WORDS-SON ETC. 

(1892) 20 LA. 50 (59 60)-17 B. 431 (447). 
Specific purpose. 

- Stt limit, act of 1908. S. 10-words in-Spe- 

CIFIC Purpose. (1921) 49 LA. 37 (43). 

Squander away or destroy to the prejudice of 
the owner. 

“—See Set cheues Penal Code, S. 216-Con¬ 
struction. (1913) 26 M. L. J. 1 (6). 


WORDS—MEANING 0?-(CtHld.) 

Stipulated. 

-If confined to ‘ expressed". Sa BENGAL REGLS.- 

INTEREST REGL XV OF 1793, S. 5-APPL1CABIUTY. 

(1868) 12 M.LA. 167(188). 
Street to be formed. 

- Sa Bombay acts-City Improvement act IV 

of 1898. SS. 41 and 45. (1918) 45 LA. 233= 

43 B. 181. 

Style-Common words of. in Conveyance. 

-Meaning to be attacked to, when not mere surplusage 

Stt Conveyance-Style. 

(1924) 52 I.A. 109 (114-6)=4 P.244. 
Substantial person. 

- Sa Bengal Regulations - putni Taluos 

REGUUTIONS VIII OF 1819. S. 8 (2)-WORDS. 

(1874) 2 I.A. 71(7880). 
Substantial question of law. 

- Stt C. P. CODE. OF 1908, S. 110, PARA. 3- 

SUBSTAN1IAL QUESTION OF LAW. 

Successors. 

- Stt OUDH-OUDH ESTATE - PRIMOGENITURE 

SANAD-SUCCESSORS IN. (1921) 48LA. 136-43 A. 297 
and (1922) 49 LA. 195 (202.206)-44 A. 301 (312). 

.-Heirs—Ccmvertible if. Stt HINDU LAW-WlL^- 

WORDS IN—HElR$—SUCCESSORS. 

(1921) 481A 143(146)-43 A. 291(294). 
Sufficient cause 

- Stt C.P.C. OF 1859, S. 327. 

(1876)3 U. 209 (213). 
Salt-Institution of-Capadty for. 
——Capacity to obtain decree in suit when meant. Stt 
LIMITATION ACT OF 1908, S. 17. 

(1916) 43 LA. 113(119). 
Sum certain payable at time certain. 

- Sa Interest act of 1839. S. l. 

Sunavas. 

-"SonataT is the plural of Suno “offprinf". 

Son* it the old Indo Aryan word which survive in the 
English “Son". The word "Sunavas" Connote the sane 
idea as the word "Santana" (220). (Mr. Amur Mi.) 

Buddha Sinch t. Laltu Singh. 

(1915) 42 LA. 208 = 37 A 604 (616)=20C.WJU« 
22 C.l J. 481 -13 A.L J. 1007=17 Bom. LB. 1022 - 
(1915) M W N. 772 = 2 L.W. 897-18ILLT- 409-= 
30LC 629-29MiL.43i 
Superfluous words. 

■-Meaning given to certain words resulting in making 

others wads superfluous-instance of. Stt DEID-CON* 
STRUCTICN OF-WORDS IN DEED - SUPERFLUOUS. 

WORDS. (1896) 23 I.A 119 (126) = 24 0.8 (18). 
Support in‘ various ways". 

-Suptx>rt "in some way or other". Stt HINDU LAW 

-Maintenance-Grant for-words - Support 
ETC. (1888) 16 I.A. 149 (154) = 16 C. 71 (78-9). 
Surviving sons. 

I-Sorrivirg by themselves w by tbeir issue if means in 

gift om. Stt Hindu Law-Will-Sons-Visted 
INTERESTS TO. ETC. (1929) A.0.462- 

AXB.1930P.C7. 

Taraf. 

- Stt Taraf. (1906) 3 Cii. 660 (662). 

Taram fallal. 


- Stt Taram faiSal 


(1904) 31 fA. W= 
27 M. 291 (297) 
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WOBDS—MEANING OY-(l\mU.) 

Tenant. 

-Ex-tenant if included in. See CALCUTTA KENT ACT 

ok 1920—Landlord and Tenant in. 

,1928; 56IA. 344. 

Terminable lease. 

Bengal act—Kent act ok in5m. s. i5. 

(1867J11 MIA. 433(467;. 

Tbakbost map 

• THAKBUST MAP. (1922) 491A 399 (406 7)“ 

2 Pat. 38 (46) 

Ttak Ebasia 

- See Than KHASRA. (1922) 491A 399 (406 7)* 

2 Pat 38(46). 

Ttunadars. 

- See THANADARS. (1856) 6M I A 101 (109) 

Thing done 

-Acknowledgment of liability if a. See GENERAL 

CLAUSES ACT I OK 1868. N.O (4)-\\0R[«S-TmINC 
DONE. (1913) 40 1-A. 74 (84)-36 A. 227 (236). 

Time bargain. 

—-See CONTRACT-TIME BaRCAIN. 

Time certain. 

-—See Interest act or 1839. 

Town duties. 

-—See Bombay ACTS-abolition or Town 
Duties, etc.. act XIX. or iW4 —Town bunts. 

(1890) 17 I A. 103 (106) -14 B. 526 (530). 
Transfer for faluable consideration 
——Permanent lease on small quit few if a. See LIMI¬ 
TATION ACT OK* 1908-ART. 134-TRaNSKIR »OR 
VALUABLE CONSIDERATION. (1928) 48 L A 302- 

44 M 831 (664). 

Ulavadal Kani 

——The word UnUai Sam means right of cultivation. 
(Sir Andrew SeMe.) SEENA PlNA KEEN* SEENA 
MaYANDICHETTIAR V. CHOCKAI.INCAM PlELtL 
(1904) 311 A. 83 - 27 M 291 (294)- 8 C W N 545 - 
8 8ar 587-14 M LJ. 200 
Ulavadalkanl tenuie 

-The character of the tenure granted b deoiled as 

HlavtJaikam or "cultivation-right land." that is to*aj. 
land in which the grantee and hh heirs were to have a 
hereditary right to cultivate. (S»r Andre* Si Me). Suna 
Pena Reena Seena Mayandi Chehiar r. chuck, a- 
UNGAM PlLLAl. (1904) 31 LA 83 - 27 M 291 (294) - 
8 O W N. 645 = 8 Sar. 587 -14 M U. 200. 

Ulavidal mlrasldais. 

UUVADAI MIRASIDARS. , . I 

(1904) 311. A 83 (92)“ 27 M 291 (298 9) I 
Unavoidable accident. 

C.P.C. Or 1908-0. 41. K. 19. 

(1861)9 M I A. 28. 

Unjust or dishonest acquisition. 

• Bengal keguutjons- I.imitation regu¬ 
lation II or 1805-S.). (1642)3 MIA. If 178) 

Urdba. 

-- See MINERALS - LEASE - ZEMINDAR- PUTSI 

lease by—Lessee under—right to minerals ok— 

WORDS. (1924)621. A 109 = 4 Pat 244 

Usage having the force of law. 

—C.P.C. OF 1882—S. 584 (-). 

(1692) 191. A. 228 (233)=20 C. 93 (99 100). 


WOBDS—MEANING OT-(C*ntJ.) 

Valuable consideration. 

-Qnk rcol small reserved under permanent lease if a. 

See LIMITATION .\CT OK 1908—ART. 134— VALUABLE 
CONSIDERATION. (1921) 48 I. A. 302- 

44 M. 831 (854). 

Vara adal olai chits 

•-The dwumer.ts are required as Vara a Jut a!at eiih 

whhh is (undated a* 'deed* letting land for cultivation 
and providing for dure of produce.” (Sir Andrew SeMe) 
Seena Pena Reena Seina Mayandi Chehiar p. 
tHOCKAUNCAM PlLLU. (1904)31 LA. 83- 

27M 291 (294)-8C.W.N 546 - 8 Sat.587- 
14 ML.J. 200. 

Vernacular words. 

-Meaning of-Indian cvuri*' opinion as to-Valuc 

aitaiLed by Privy Council to. See VERNACULAR WORDS 
| -MEANING or. (1921) 491 A. 54 (57 8)^ 

46 B. 481 (486). 

Village community. 

- See Village Community. 

Void in disabling statutes 

-VudaNe when means. See STATUTE-DlSABLiNC 

STATUTE. (1864) 10M.I.A. 123(145 6) 

Voluntary transfer. 

-Trander lo provide funds to meet contingent li 4 - 

Wily on hundi* if a. See INSOLVENCY—INSOLVENT— 
VOLUNTARY TRANS!EK BY-IIUNDIS. 

(1883' 10 LA. 98 (109l0)-6 A. 84(96). 
Wargs 

-Warg Kunri. - Wargdar Kunirn. See MADRAS 

LAND TENURES-SOUIH CaNARA. 

WaslI baky papers. 

- Wad! Ltf pa pen are papen dgned by Government 

i4Rm. staling the wim collated and balance* outstand¬ 
ing (4«) (LaUJr.dueTr.rHer). BENGAL GOVERN- 
MENTr. NAW \B JaMR IIOSSUN KllAN. 

(1864) 6 M IA. 467-1 Bar. 472. 
win. 

-Wud> in. See HINDU LaW-\\TLL-\V0BD$ IN. 

WUful neglect. 

- See Railw ays ACT OK 1890-S. 72 (2MVILKUL 

NICLECT. ( 1927) 56 I A. 67 (73) *52B. 169. 

With all rights 

- See Lease-E si tn convey ed under-Words 

-Including all interests therun. 

(1928) 55 LA. 320 - 55 M.LJ. 456(462). 
Zlrat or zaralt land. 

- See ZlKAT OR ZaK.IIT UND. 

(1917) 34 M.LJ. 97(100-1). 

WORKMAN 

- 1 mar j If Heeii.nl for—Kalure 

of— Damage. If la.I—l’emfeniHlift /rr HeeiJenl—Claims 
If — Ted. 

S. 3. Pail I the Workmen's Compcnsjlion Ail of 
Ontario provide* 

"Wheie in any employment..per**.al iuygry by accident 
aridng out of and in the .our* of the employment i*.. 
earned to a workman, hi* employer »hall be liable to provide 
or to pay cooperation in the manner and to the extent 
hereinafter mentioned." 

UeU that the claim given by the statute was not a claim 
for damage for tort, but a claim for compensation for the 
accident (211). (Viuf.nl Care.) HAROLD EaTON Me 
Millin’ r. Canadian Northern Railway Co. 

(1922) 33 M I T. 209 PQ. 
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WRITS 

-Certiorari. Sit CERTIORARI. 

-11 jl*as Corpu*. S >v Habeas CORPUS. 

-Mandamus. *v M AND AMIS. 

WRONG 
- Sit TORT. 

WRONG DOERS 

- (s> v if/*' Joint tort feasors). 

-Liability of—Joint or Joint and scva.il—Company 

—Diiutor* ol—\im-int' frjudwkwlly received by—Lia 
bility in ropat of. s. v Company - Directors— 

AMOUNTS IMPROPERLY RECEIVED BY— LIABILITY IS 

RESPECT or. (1922) 32 MLT. 196(205) P C. 

-Suit again*!—Prior unsatisfied judgment against one 

of (him if a liar to. Sit COMPANY —DIRECTORS— 
AMOUNT FRAUDULENTLY RECEIVED BY - SUIT BY 
SHAREHOLDERS FOR KFXOVF.RY OF. 

(1922)32 M.L.T. 196(205) P.C. 

WRONGFUL ACT. 

-Damage* caused by—Liability for—Proximate and 

dirat con-equeiKe* of act—Indirat consequence*—Dis¬ 
tinction. Stt Damages-Wroncful ACTS. 

(1922) 33 M L T. 219 <221) P.C. 

-Damage* for—Wrong committal in uve country— 

Suit for damage* for, in another—Maintainability. Stt 
Tort-Wrong commuted, etc. 

(1922) 32 M L T. 206 (208) P C. 

YETTIAPURAM. 

-Scrvagar—Office of. Stt SeRVaCAR. 


ZEMINDAR 

ADVERSE POSSESSION. 

IIHAKKE DIRT TENURE. 

IllKT TENANT-RENT EROM-CUIM TO-BASIS OF. 
BOUNDARY DISPUTE—tVIDENCL 
CHAKERAN USDS within ZEMINDARV. 

Chowkeedars. 

CHOWKIDARI CHAKERAN LANDS. 

DEED BY. DISPOSING OF ZEMINDARI UND. AND RE¬ 
SERVING TO HIMSELF PART OF LAND .AS ** ZlR.AT 
OR ZARA1T I.AND"-MEANINC OF "ZlRAT UND” 
IN. 

DEPENDENT TALOOK-REVENUE DUL IN RESPECT 
OF-UNDERTAKINC TO PAY. 

DIGWARI TENURE-LANDS WITHIN ZEMINDARV 
HELD ON. 

ESCHEAT-RIGHT OF. 

FlSHING-RlCHT OK. 

GllATWALS. 

Ghalwally Tenure. 

Gram Sakanjam or Mal Sakanjam unds. 

Grant by. 

Irrigation works maintained by-Damages 

CAUSED BY. 

JAGHIR. 

Jotedars-Kelation ok LANDLORD AND tenant 
BETWEEN. 

LAKHIKAJ LAND OR LAKH1K.AJ TENURE. 

LEASE BY. 

Minerals. 

Officers of-Resi kaint of persons of. 

POWERS OF. BEFORE 1802 

PROPERTY WITHIN AMBIT OF ZEMINDARV. 

RENT. 

RESUMPTION BY. 

Ryots of - allegation of right to certain 
tenure by—Declaration of title free from 
-SUIT FOR. 


ZEMINDAB- l.W.) 

Seal of deceased. 

Thanadari lands contiguous. 

ZEMINDARV. 

Adverse possession. 

- CkukJm rifkt — A/qusitit* iy civtru fcsuisiea 

-•/. azuuti uminJar fankasing frem Gfr.trmtnt-Eii- 

Jtmtt. 

The '-.it was brought by the heir of a pawn who in the 
yeu 1N>1 had purchased from the Government the taluk 
or mnindari of A', which wa> situated in the Soonderbans. 
When the pareha«e wav made from the Government the 
taluk was subject to a lease nhich expired in the year 1866. 
1 he plaintiff complained that, when the lease expired, he 
fctame entitled in possesion to the lands of the taluk, 
bnt that the defendant*, being in possession of a large 
quantity of tho* lands. fraudulently kept themselves, and 
kqx him out of, that possession. Then he prayed for pos- 
xv'ioo of the lands mentioned in the Schedule to his 
plaint, a*d for a dalaration of his absolute right lo pos- 
ws*ion thereof. a» »dl as for a declaration that the de¬ 
feats had no sort of right thoelo. 

The defendants’ case was that they were in possession of 
the land fi om a time long before the permanent settlement 
of those very land* which was effected in the year 1832 
" by right of a jungleboori, chukdari, mokurrari, and 
mowov'i title, as tenants." They stated that though the 
Government had obtained a decree for resumption in the 
year 1824. the right, which might l* called for shortness 
thr chukdari right, previously acquired by their ancestors, 
was in no way destroyed by that resumption decree. "On 
the contrary." they said, "the Government, after the pass¬ 
ing of the darce aforesaid, matle a separate jumoiakndi 
of the ryoti chukdari right to the said land, confirming oor 
ehwkdaxi right, and made a settlement with the amindar 
as regarded the proprietary right; and the remindartoo, 
vemfirming our chukdari right, has since that settlement 
been receiving the rents from us as before.” Therefore 
the claim made by the defendants was to bokl the chocks 
as distinct from, and as against, the zemindar. The <!«*• 
tioa for daision was whether the zemindar bad such a 
title to the lands as enabled them to resist the plaintiff 
claim to powesiav. 

NtU. on the evidence, affirming the High Court, that 
the defendants, even if not in possession under a well- 
proved legal title, were in possession under a coloor of 
title which might have been avoided as far back as the 
year 1838; and that inasmuch a* no proceedings were then 
taken to avoid it. time had run in their favour. HURRO 

Pershad Roy Chowdhry r. Gopal Das Durr. 

(1881) 5 U-496. 

- Mtktrrarttiar—Aivmt Poiuiritn Ay-AWirc c( 

ttnurt — S'tttittlj. 

Limitation does not begin to run in favour of the 
rookunareedar against a Zemindar until the Zemindar has 
had notice that the mokurrareedar claims unda a mokur- 
raree grant. __ 

Where, therefore, in a suit by a Zemindar to room 
possession of lands claimed to have been held by the defen¬ 
dants unda a mokurraree grant, there was no proof that 
notice had been given to the plaintiff of such a tenure 12 
years before the commencement of the wit, ktld that the 
High Court had rightly decided that the statute of limita¬ 
tion was no bar (254). Tekactnf.e Goura Coomarek 

7 . M US AM MAT SAROO COOMAREE. __ 

(1873) 19 W.B. 262=2 Both. 806. 

-Zanindari-Property within ambit of — Adverse 

possesion of-Plea of-Onus of proof of. Su ZEMINDARI 
-Property within ambit of-Adverse possession 
of. (1883) Bald. 480. 
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ZAMIND AR -1 cWw'.) 

Bhakce But tennre. 

■ Cfaim /•', by ftr mi in ^wim nnJ. r ml, i • 
tnitmr ri’ht JtrittJ fr*m uminJui —A \m,J r»,. 

— Ptsioiicn—Qiii/tin; ./ (him—S hi! :■* A di— •/-■ 
tamMitf. 

Supposing a claim to Ultjt,. Bulltwu. !•• !• p>i<> S—. 
the injury to the Zemindar l«y such a claim i> »* the h ** a 
wrwg requiring a remedy, when it i> put Hub aid 1 $ >+< m 
possession under .1 title to .in interim light, dnitnl li«m 
the Zemindar; as, for instance. Iijr a farmer .1 4 ptira *-l 
the Zemindary. If such a claim «a* piefemd by a pci»« 
having such an interest, it Bvuki ecitainly lie c»-i|«emi i*. 
the Zemindar, if the claim amounted to a rep-h-dioo 
•oiled a forfeiture of the existing interest, to sot l-r 
restoration of possession, and the quieting of the «bim al-. 
because the limitation of his demand to tlut of pu"t'wei 
•ookl keep alive an advene claim, and uo-L aN. muh.| 4 y 
wits. (44950). {LrJ l ‘Mn/jrJ.) MAHARAJAH 

Rajunuar Kishwek SlXGH RHUNURr.Mli«VI' 
SUM Ml&SLK. (1866J10M.I.A43S- 

5W.R P.C M-lSuth 628-2 Sar 174 

-- JnltrfMili m *f—£itil .0 amw’i 

/toil frm (ttltiitiUn—Jitmmj //.*» f fn.ii- 
KitkiU. 

If this tenure {BMtt Bui tenure) be not itkip*«l 
between the Zemindar and the cultivator', the oidmaiy 
relation betuetn him and them exist*; but i! it lc intc:p-cd 
»he Zemindar’s general proprietary idle to the e« 4 keu>«* i* 
gone, and in lieu of it he is simply entitled in *»m /»* — 
ftoen the mesne proprietors, buchan mtarmedi-te t« -ie 
W» off the possession, that k the Zemindar* tithe to the 
i«M» ami profits immediately derived l.om the<uR.*aioo 

U49). 

If the B/ukti But be valid, the Zeoir.dar ba« no till* :o 
Pwwssion in the senve in which he uses that term, lie 
ought have a right to rent for a time oa the footing o! 
tontract, or estoppel even from a But tenant if the Liter 
*«tpltd a lease, but that would rest 00 special gioumU. 
Md would not flow from hil gcneial prop.KUiy title- 
Until this claim to a But tcnuic. therefore. I* removed, 
‘he Zemindar cannot have the ' possess*.’ nh*h be seek*, 
‘inve. in some way or other, the Bui tenant .land* Utween 
‘he Zemindar, as owner of the fn**i+u pr-priel-iy 
»ght and the cultivators (450). {Lut CUrnn^f 
Maharajah Rajumdak K«shwak hinoh Nahadwr 
*'• bHtOPURSUN MlSSEK. (I860) 10 M I A 438 - 
6 W. R. P. C. 56*-1 Sutb 628 2 Sar 171. 

Blrt teaant-Bent from Claim to-Basis of. 

——■Lmtnd-tUrffd. 

A Zamindar may have a light to rent for a time *> the 
wting of contract, or catontl. even from a But ter-nt. if 
,he Utter accepted a lease, but that would ie>t ow 'p«i*l 
£"*. and would not flow fro. his general 
JJUSOX {UrJCUm.fnrJ.) MAHARAJAH k tJUMUAK 

r «hwar Sing Bahadook;. shiupursun Mi*tR. 

(1866) 10 M. L A. 438 5 W R P C-« • 
lSuth 628 - 2 Sar. 174- 

Boundary dispute-Evidence. 
r^Hhittas—Admissibility of-Zemindar am ‘ tewa"' 
2?Tf«l rival proprietor—Uicpute* ktweet.-ta c* 

■ BWnction. Stt Evidence-chiuas. 

(1868) 12 M I- A- I36(142 uj. 

__ phakeraa lands within Zemlndart 

B^^Qver-Hesumption °f. UNI** CHAhl- 


Z AMINDAR- C.tjJ.) 

Chowkedati Chakeran lauds. 

--V. UNIftk t'HOWkHiARI ClIAKEK.lN LANDS- 

Deed by. disposing of Zemiudari land, and 
reserving to himself part of land as Zirat or 
tarait lands -Meaning of 211 ait land in ’. 

(hr dim umutJj/ tnJ rjtt—Qntilim 

AYiVi* itmnJji neJ ’tit nit, .'ffuiii — l)iill ml ion— 
/el i>i.. klJkl in UaJ r.UKfJ. 

.V. 1 L brad •<! a f <u Hindu family »f rimindars, 
j'cuucd by lb MiUiaL'hjia law. executed. niial ua* 
h»«4j railed. d.td -f gift in favour of his only >on, A‘. 
Tkie wm- i<Iki im«l*i* - f the family l. -idcs A & A’- By 
thrdeed he tnilcd that among other family piopcitifs 
lime ma' an A anna* *haic in M«u/ah .V and he- conveyed 
by gift lo hi* *on all hi- rights and interest' in lhal and 
•4hcr pMfnlK- and Ihm dcvlaicd that— 

~4<«) rupee' pir nw*lh . . . shall Continue to t* paid to 
.•*...!«» deli ay mg the ciptn *c* of the iiuintcnarKC of 
. me. ibeik'laiait. ami f e imcimg my petscm.il expenses, 
and. over ami abac that. l50 laghas of land liJ measure- 
nunt. 'il'-u in )k«u /’. or in any other Mona, shall 
rmaui in my p«vi"i at and cxcupancy as out land, and 
I iL mca'-uaie.it and lie tkmaicaliCd of the boundaries 
Ibeie**! 'half In- luadc a< 'o<ai a* pu"iUc, and tlie said laud 
! ,Lj^ U- field I-) ■« in my jn'se-oion a> Aral wilhoul |uy- 


ag any lent I held 
HdJ that cm III 


Chowked.ir* 

'■Appointment and lemoval of-Powen 

m UH0WK2DARS. 

a6s 


of. Stt 


c eonstiintHUI of the woids ii> 
«ia. —**•. they imiely meant "for the 

pctMirui ih aud mamtainame of the declarant himself. 
..tfMatpa,..gany.«. tbeiefor/ aad that the interestI of 
1 the declaianl continued no lengtr than his life, and deter- 
mined »ilh his dcjth (VWW) 

At betwwen «)ot and and xHndimct as be- 

i*ccn 1 be rajwin<‘ar and the itvtauc autboiHKS. questions 
a, lo riiat or r-ia.1 land* invoke very dilLicnt consideia- 
lie*).. The pn-eot r**. bowever. is not oik winch 
IokIm' - «,M . clWR to be p-oteeted -gams, diipossesswn 
hs Lor a* hi* r««4 1 * paid. 01 a irmindai s claim to an 
lur 4 .it of Mima m ropat of lands held by him lor 
httoamtenaswea* nia<- In this case the word is usd 
n ,.«fy .0 describe the kind of interest rocrvnd lo the grat- 
10 , this paitKoLr deed, and it. mtcrpu.-liu. does .M 
..... t the Mtral Lb u custom as to mat lands. The 
lid irerm a wit-m i* tU daLrant s uccupatwn. 

K-.fuea' cult pcovnwn for hi.pusa.al numiciumc. 

!!!Sl! o.r t Lml'a.uML death of thcricvL.an, 
jT.. ,1 thi.fl isaiiif'. Bho Beie Uditkvl to Ills rights 
folnd«« thh *oid any claim .0 rights in (he land 

": Bh , ,fce *“7^; 

rti ^-cust ihK laid bouIJ again form part of the 
lion *** |y j |he undivided family. 

fr-L". L iSL of ibc decLrant. the initio, of his 
^i; ik |50 Itf- Bouhl U a vt'.rd xamindar. interest 
^On.be father’s death the ^penwon of hit 
«*i,<L«lo cJkcl icnts from the tctiant. of .1 
^ —«P* he al of t he joint 

‘ , . ,,„id ami u.M this parcchn like 

h 1918) M. w. N. 163 20 Bom. L- B. 602 - 
4 P- I* W. 9- 431- C 268=(1917) 34 M. L J. 97. 

nroendwt ulook-BeveEue due in respect of- 
W Undertaklog to pay. 

_ e-Uuir .kn,4iUr nf—Ftunnt Wc fuukurr cf 

ItminUr) -SmiUUt* «* tillt *t Z*muJ*r-UtHmUut. 
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ZAMINDAR—u 

Dependent Talook-Bevenue due in aspect of 

Unitrtaking to pay -(Oft/.) 

\ by which a Zamindar tran'firs villager 

i.'tming part nt hi* z.imindary to hii wife in Iku <4 pioaipl 
dower payable to be: t-kin? the whole of the Govnnn*xt 
revenue upon himself might beimpeacke.. by a putch.ser of 
the ztmin'Lity foi aura:' of Government revenue; bo! it is 
nevcithek" g-xxl again'! all who claim title under the 
grantor (173). [Sir Jjmn II'. Cdrift.) SHADUT All 
Khan Khajs.h abdoui. Gunnel 

(1873: Sup I. A. 165 = 11 B L R 203 * 
19W.R 171 = 3 Sar- 229= 2 Suth 785. 

Digwari tenure-Lands within Zamindary held on 

CLAIM TO. 

- Onu* .if Proof of. Sit GhatwaILY TENURE— 

Zt'liNDAk’.' am nc. (1926)531 a iootii2)= 

53 C. 533. 

MINERALS UN DEK I.V I NC— K IGH T TO. 

- - Proof of-l'ktiuJ-in /jriJ—C/jim of. 

The Kaj.ih of P.nhete wed. inter oho, the tiev.rr.ary of 
State ami certain person* described as diguar ghatwab for 
a declaration that the three plaint named mouzahs uere 
imludeJ in his i.uninilari, and that he was the proprietor 
of the mineral right* under Ike >aid uwfcizah'. 

l*he Mitt moi/ah' were interlocked uith the unqcotimied 
portion of the plaintiff* zamindar; b«t it was doibcfwl 
whether all three were absolutely enclosed in it. The 
topographical situation was such as to afford *xt* slight 
presumption that the three mou/ah* weie part of the 
/imimlrri. The three- moorah' had been in the occapation 
of the digwar ghatwab for a* far luck as cuikl be traced, 
certainly lor a period anterior to the settlement with the 
Kaja. Both the loan* bdo* were of opinion that in the 
ordinary sense of the word the wit village* were not within 
the plaintiffs zamindary, or. to put it in another way, both 
c mils held that they were neither maip/ui nor chowkidax 
chakran. The High Court, however, decided in hi* favoar 
upon the theory that they were thanadari lands. The Utsd* 
had. however, never been resumed; Government had never 
acquired an increa* of revenue from the Raya, and the Raja 
never derived rent from the lands. 

//</*/. reversing the High Court, that the long fstaUidwd 
usage and possession was not reconcilable with the theory 
that the mouzahs were thanadari lands, that the trial Judge 
was right in deciding that they were not within the plain- 
tiffs zamindary. and that the plaintiff had. therefore, failed 
to prove that he had any right to the minerals under the 
three mouzth'. [Lord Pkt/hmort.) Secretary w state 
eok India p. Raja Jyoti Prashad Singh Deo Uaha 
DUR. (1926)531 A. 100-53C 533- 

30 C W N. 745 = 24 A L. J. 761 = 
A. I. B (1926) P. C. 41 = 94 1 C 974 
- Sail to utoUiik—Portits—Gonnmint if mi. 

In a suit by the zemindar of a permanently settled esta;e 
lo c*t.ibli‘h his right to the minerab underlying t. 0 
moo/ih- which were within his Zemindary and were held by 
I lie defendant on Digwari tcnuie, kild that the Government 
Was not a necessary or a proper party to the suit (141). 

Apparently the Government doe* not claim the minerab 
under permanently settled estate*. However that may be. 
the Government has never claimed the minerab under the 
suit mouzahs or either of them, or put forward any claim 
inconsistent with the rights now asserted by the Zemindar. 
The rights of the Government, whatever they are. win not 
1 « prejudiced or affected by the result of a wit to which it 
is not a party (141). [Lord Mfoinogkttn.) DURCA Pra- 
SAD SINGH BRAJA NaTH ROSE. 

(1912) 391. A. 133 = 39 C. 696 = 16 C W. N. 482 = 


ZAMIlvDAR—(CrW.) 

DigTfari tenure-Lands within Zemindary held on 

-iCmtf.) 

Minerals underlying—right to-(cy«/4.) 

(1912) M. W.N. 425=11 M. L.T.337- 
9 A. L J. 462-15 C. L. J. 461 = 14 Bom. L. B. 445= 
151. C. 219=23 M.L.J. 26. 

- Zimiadar and D<g:i\ir—Rtgkt of. 

In a wit brought by the Zamindar of a permanently 
settled estate to establish his right to the minerals under¬ 
lying two mouzahs which woe within his Zamindary and 
woe held by the defendant on digwari tenure, Mi that the 
proletary right in the underground minoah belonged to 
the Zamindar and not to the Digwar (141). 

The wit mouzahs are within the plaintiffs zamindari. 
The permanent settlement was made with the then zamindar. 
No separate settlement was made with the defendant’s pre¬ 
decessor in interest, if there was a digwar at the date of the 
permanent settlement, which seems more than doobtful. 
No attempt was made to prove that the mineral rights now 
in question woe vested in the digwar lefore or at the time 
of the permanent settlement if the lands were then held on 
digwari tenure. Nor is there the slightest evidence tending 
to show or to suggest that the Zemindar ever parted with 
hb minoal tights to the digwar (141). [Lori Moinogktrn.) 

Dlrga Prasad Sinch r. Rraja Nath Bose. 

(1912)391 A. 133 = 39 C. 696(7023)“ 
16 C. W. N. 482=(1912) M. W.N.425- 
11 M. L. T. 337 - 9 A. L- J. 462 -16 0. L. J 461 = 
14 Bom. L B 445 -151. C. 219 - 23 M- L. J. 26. 
Escheat-Bight of. 

-Tenure caivtd out of Zemindary-Death without 

heirs of holder of-E»cbeat on. Sri EsCHEaT-ZaMIN- 
Dar. (1876) 3 LA. 92-1C. 391. 

-Thanadari land-Zamindar contiguous to-KtgbU 

of. S/i Thanadari land. (1926)63LA. 100(119)- 

63 0.633. 

Fishing-Bight of. 

-Under-tenants in Zainindaii-Right* of-LimiU to. 

Sn Fishery kight-Zamindari. (1873) 20 W. B. 45. 

Ghatwals. 

— 'Sn UNDER GHATWAL. 

Ghatwally tenure. 

- S.i under Ghatw ally tenure. 

Gram Saranjam or Mai Saranjam lands. 

- 'Sit under Gram saranjam, etc. 

Grant by. 

-A mar am grant-Rewn.pt ion of. Sir AMARAM 

GRANT. 

-Brahmottar rent fret grant, before permanent settle- 

u*nt, of zamindary rillagt-Grantee under-Minerab- 
kight to. Sit Minerals-Zamindak-Brahmoitar. 
ETC. (1919) 46 LA. 158=470.96. 

-tcidenct—Terms of deed — Surrounding drtum- 

stances—Ccusduct subsequent of parties-Potta-Grant of 
Sit DEED-CONSTRICTION OF-ESTATE CONVEYED- 
EviDOfCE. ( 1876 ) 24 W.B. 176- 

- Grout too ft rim and kii dnunienti from grotr* 

tit* r to gt*tralio»-.VaiMiHOH,t of Ctrl** firms kj 
'reotie—Presiuo* for—Eft it. 

The cast of Rojok Sursmg M v. Roy Koyiowlk and 
others (9 M. I. A. 55) decided no more than that where a 
Zamindar had made a grant vesting property in the grantee 
and his descendants from generation to generation,- terns 
well known in India as cotferring an hereditary ® u,e - l “ l 
hereditary estate was not cut down and made unalienable 



4**9 


THE PRIVY COUNCIL DIGEST 


ZAMDIDAB—(C.W.) 

Grant by-(CW/) 

merely by a direction that certain persons dmuM Uimb 
tained. The grant in that ca ft was one fi«uw a pri»n« 
individual (61). (Sir Retort P. CMitr .) Cl i .was Ji «: 
JIVAMIMS COLLECTOR OF SURAT. 

(1878) 61. A. £4 = 3 B. 186(192)^3 Sar. 889 

-I'timrar Sanad created before 1 793 awl grantiw; 

mounhs to a person and his descendant' to le hrti«n Sl¬ 
ed and absolute jama—Arrears of irn' doe If p.-n'ct— 
Sale of tenure for—Zarrindar’s right of. a» <•( 

tenure. S,f LANDLORD ANP TENANT—RlVI—.UM¬ 
ARS OF—S.\l E FOR- ItttMRAR S\N \t«. 11C. 

(1871) 1111 I A. 330(310'. 

-Permanent Fetrkment-Gnnt made I «(.*.—Hr. lb; 

character of. on h» micccvoi—(V< ulitxn>. S. M vPR " 
REGULATIONS—TERtlANI NT Skill FMFNr Kid! a 
TION 25 OF 1802—ZaminpaR. (1875 25 W R 3 

-Talali Brahmottar grant. lefur pwjmwt hiiN 

mint, of Zaniimbty viUagr ly—Grants* undn—R'jM t" 
minerals of. See MINERALS - ZAUlXHA* -To Ul 
Hkahmoit ak, nr. (1916) 411. A 46 44 C 585 
— Tenure at fad rent but permanent. k*ti«al4r. and 
liansferable—Grantee under-Right t» mineral* «-f Xft 

Minerals—Zaminpar—T i nuri m »i\ii» nr. 

(19161441 A 46 44 C 585 591) 

-Tenure in land' within Zamindai.-Grantee <-f • 

Right to mineral, of. St. MINER »15—ZUMINP M— 
TENURE in LANDS, ETC. (1919'461 A 158 

47 C. 95 

Irrigation works maintained by -Damages 
caused by 

- -LiiMity frr—Vit Mtur-Ik• '*•"* l T- 

The Madia* Railway Company claimed damage, agair*i 
the defendant, the Zamindar of farrateiugar.m f« the 
Infrrits occasioned to their tallway and *<uh* by tkc 1 «- 
ling of two tanks upon his land. 

The defendant was under the Law l-md t-n irtamthe 
Unki and keep them in pood condWco. He bad *• p>*«t 
lo do away with them. The tank* were am km. ami form¬ 
'd part of what might he termed a natural syMem of i-nga 
Ik*. The accident in question was due r« toanymgS- 
genceonthe part of the defendant either in keeping the 

tanks in good repair or otherwise but to an eitraordnu.y 
flood. 

H,!d, affirming the Courts brio*- *»>»* d*fcmlant ■* 
not responsible to the Railway Company for the wjm* 
caused. 

The defendant in thb case r* in a very different p-dti-* 
(torn the defendants in Fleteker v. R In that ca*e. 
Jhe defendants, for their own purp**e>. bnmgM «heir 
land and there accumulated a large quantity ■ f «•** •* 
•hat is termed by Lord Cairns - a non natural w^“of ibetr 
land. They were under no obligati-*, pul*' « Pf"**- *" 
make or to maintain the reservoir; nr. rights m it had .to 
Wioirfd by other persons, ami they conld have » 

if they had thought fir. The right* and luUlitk* -f •>* * 
fendant appear to their LodAips much owe w*f"* 10 
theueof persons or corporations enwhom stat.’"«> p 
have been conferred and statutory <lwtie> io«p -ed TU 
*ly of the defendant to maintain the tank* «< a duty 
*ry moch the same description as that of the railway *«n 
P*ny to maintain their railway ; and tbeir Lord-hip-« 
opinion that, if the banks of his tank art w»bed a-ay b, 
M Wlaordinary flood without negligent <* h* part, he b 
" omore liable for damage occasioned thertbr rhan the, 
•ould be for damage to a passenger on their line, ur l« tk 
Uodi of an adjoining proprietor occasioned by the bank* of 
•he railway being washed away under similar circumstances 


1 ZAMINDAR -ftVW.) 

Itrigation worts maintained by-Damages caused 

bjr-fc.ury.) 

"'i.' (sh KA.it r.cMkr.) Mamas Railway 

t BVf NY .* /MJINPAR OF C\RYAIENaGARAM. 

11874)1 1 a 364-.14 B L R. 209 22 W. R. 279 = 

3 Sar. 391. 

Jasir. 

-R«swmpti.«uf. Sit J.MlIR— RFM’MPllON Of- 

Zivinpar. 

Jotedars -Relation oflandloid and tenant between 

-IV.in- «*t.iUi*l.ir.e -What amc«nt« lo. S/t I.AND- 

H'RP AMi TFS tNT—IJFI Mil IN OF. RIIHTCK ZEMIN- 
PAR »NP foiriuRv (1929) 56 M. L J. 562. 

Lakhitaj land or LakblraJ tenure. 

- S,: I'NPFR I.AKIIIIAJ. 

Lease by. 

-v.. Llme-Zfwixihr. 

Minerals. 

- Ki;-U l.\ AV. MIMRAI.S-ZAMINPAR. 

Oftcers of—Restraint of peisonsof. 

-Ibmjgt' fo—N'oniiiiJ damagr. if emwgit—Cu«tom 

<4Zonimlir*lorHlr .in (<-•.««„( iheir offiw—Rftiaint 
1 I '<' • DlMACER ZAMINDAR— 
KlMRlIVl BY.Of PIRWiVAiiF MIS oiliriRS. 

(1811) 2M I A. 504 (512 3). 

- to&rf. 

\ Zn md* hj* right lo roirain the per*i*' of Lis 
. A rr* in «**• h. think' pr«iw lo do *o (5l3). (Mr. fhr- 
.* Ps-tr.) K t| AH l’» DPI VFJCCAT APPA NAIPOO BaIIA* 
norm ARorrvtl \ Rooprappv NaIPPO. 

(1841) 2M I A 501 GW R.13P.C." 

lSuth. 112-1 Sar. 224. 
Powers of . be fore 1802. 

— ■ tf. 

What were the powers of a Zemindar, of one < f tlic«e 
Zewiiwdari*. ?«i.e l-i tie year |W>2. it might lie difficult to 
ctrArr- wi<h pe.b*-t accuracy; lut »e may prt'ume. ." we 
thiwk we arc fai.lv ertilkd lo do. that they were at least 
rommew'u.aie with the p-wris Mattd to lelnng to a 
/Moimbr in IW (iJ)) </>'■ /*#»*«) UNIDR 
R M vll V ICVJF BOMMARAl’ZE l«AHsPt»f. PIMMASAMY 
YiNK aTaPRV Naipoo. (1858)7 M I A. 128 = 
1 W B 121 -lSutb 300 *• 1 Sar. 637. 

Property wjtbln ambit of zemindary. 

- Stt 7.1 VINPARY-PROPf RTT WITHIN AMBIT OF. 

Rent 

- Sir UNI«R I.AKINORH ANP TENANT-KlNT. 

Resumption by. 

- stt krstMmoN. 

Bvots of-Allegation of right to certain tenure by 
-Declaration of title free from-8uit for. 

->MaiwtjinaUlity--Cc**<qc»ntial irk-f—llainlifl m t 

.wii’Wto awv. Set I.ANPIWRD ANP TEN 'NT—I AND- 

lORP. (1874) 21. A. 83. 

8eal of deceased. 

-l'*e Lv hi* suoe'-w of—Practice of. Set Ska| — 

ZkMINPAR DECEASED. (1865) 10 M. I. A. 183 (192). 

Thanadari land contiguous. 

-ki K hl< of—E*cbeat—Right to surface of land in 

ca-W—Minerals—Right In. .W THANADARI LAND. 

(1926) 531. A. 100 (119)=53 C. 533. 
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ZEMINDAR (C :!.) 

Zamlndaty. 

—— S-u ZFUlXDAM. 

ZAMINDARI. 

(S;.Ju< Hindi' Impartible Kstatf). 

CONFISCATION AND RFGkANT OF-DTCENNHI. SET 
TI.FMFST IN CASF OF. 

DECENNIAL SFTTI FMF.NT OF-SHIKMFE TALUQ- 
NON-MENTIONOF. IN SETTLEMENT. 

UK ANT OF. 

Mai. assets of-Propfrtv included in. 

Mai. Village in-I.essff of. 

MlLITAkV JAGIR—ZEMINDARY HELD AS. 

MOKt’KKAHV ISTIMRAkl TFNI'RL CARVED «tT OF. 

Mountain land in. 

I'FKC.UNN Ml SITUATED VHIIIN—MaHaI SFPAk \TFD 
IKOMZFMINDARV OK P»kTOF ;EMlNI'\kV-FVI 
DFNCF. 

Permanent Situ ement—Zemin ink v sukdctof 
—Claim to portion of. 

Pfrm.anf.nt sfitlkmfnt of. 

PkOl'F.RTY WITHIN AMBIT of. 

Rkvfnuf, Sale of -purchaser at. 

Shikmff. taluk in-Existence of - evidence 
CONCLUSIVE AGAINST. 

SOONDFRRUNS—ZEMINDARY BOUNDED PV-Jl NCI E 
LANDS WITHIN. 

TFNIIRF of I ANT'S WJTHIN-K \BUUYATSHO*ING- 
NOK production Bv Zfmixmr or. 

Villages forming part of—Grant or. subject 

TO PAYMENT of REVENUE. 

Confiscation and re Riant of-Decennial 
settlement in case of. 

-Effect nf-PrcMiinpti«>n. See DFCFNSI \L SHTIE- 

mfnt—Policy of-Estate con fisc vtfd »nd rf 

GRANTED. (1867' 12 M. I. A 1 (35' 

Decennial settlement of-Shikmee Taluk-Non 
mention of. in settlement 

-Evidence conclusive of non exigence of taluk at the 

time if. See DECENNIM. SFTTLFMFKT — I’NDFR- 
TENUNES. (18635) 10 M I A 165(175) 

Grant of 

- Gourd langMge of — Margin,)! rfiafsaiir* of 

vil/agti iktu (tiKf riling utmindan—Cof former by 
loiter. 

A siinnud planted hr Loid Clire to the then Zemindar ol 
Singanipatti contained the u«ua| mini*. one ofibcpe*et! 
ing forth that the object of the pant was to confer upon 
the Zemindar, his heir* and Mircf"<*'. "a permaixi.t p,o- 
|ieOr in their land in all time to come". It contained 1 * 
specift ation nr de<ription of the bnd* which it was inittw’- 
ed to carry, bat wa* a -rant in general term* of the Zemin- 
dary as then held and possessed the grantee. There wa» 
a mai-inal note specifying the names of three villages then 
composing the Zemindary. 

Ii was contended that the effect of the note was to limit 
the grant to those three villages and a fimited area in thei* 
immediate vicinity, and to exclude the claim of the grantee 
and his defendants for any Und beyond tbo*e limits which 
was not shown to have been subsequently acquired from the 
Government l>y prescription. 

HflJ that a marginal specification of the village* existing 
at the date of the grant could not control the plain terns of 
the cram, nor could it 1* taken a< definitive of the extent 
of land, cultivable or not. which was then held and posses- 
sed by the Zemindar of the villages enumerate! (l54\ Uni 
Mum.) Secretary of Statf for India in Coun 


ZAMINDARI— fCW.) 

Grant oM£W<f.) 

cii. r. NFi-UKum Siva Subramanya Tevar 

(1891) 181. A. 119*15 M. 101 (107-8)=6 Sar. 74. 

—- Scdy ermhtuted Zemindary—Grant of—" firin' 

of grant'I in—Maning of. 1 

Where a sunnud of 1802 under which a Zemindary newly 
constituted was granted declared that the grantee was to 
hold the same in perpetuity to his heirs, successors, and 
a-igns.at the permanent assessment threin named. held 
that the word “heirs" in the Sunnud meant the heirs of the 
grantee according to the ordinary role* of inheritance of ihe 
Hindu law. and that there was no reason why the limitation 
to hi* heirs should be construed to mean a single heir ac¬ 
ceding to the rule of primogeniture (489). (Sir Bar no 
/’«•"**.) Raia Venkata Narasimha Appa Kao 
Bvhadi r r. Raja N'Ravva Appa Rad Bahadur. 

f 1879m A. 38 -2 M. 128(134 5)- 
6C.L R 152-4 Sar. 81 “3 Suth.725. 

Mai assets of—Property Included In. 

-Rent of-Enhancement of-Right of-Tenant die- 

pe'ing-Onus on. Srt 1 ANDI.ORD AND TFNaNT-RENT 
-ENM SNCEMFNT OP-ZEMINDAR'S RIGHT OF FTC. 

(1870) 6 M.J. 389. 
Mai Village In-Lessee of. 

-Minerals—Right to-Proof of-Onus-Qtantum. 

Set Minerals—Lfasf—Zfmindari. 

(1913) 371. A. 136=37 C. 723. 

Military Jaglr-Zemlndarlbeld as. 

-Incident* of—Alteration of. by perpetual settlement 

and bv Regulation XI of 1703. HINDU U* -IM¬ 
PARTIBLE estate—Military Jagir. (1872) 19 W.B. 8. 
Mokurrary istlmrarl tenure carted ont of. 

-Deatk of grantee without heirv-Escheat-Zemin- 

dal’s light by. See BCHEAT-ZJMIVDAR. 

(1876)31. A. 92 = 1 0.391. 
Monntaln Land In. 

- Claim to. at bring fart of kit Zumindary. agarna 

G^ramrnt-Prnnmfhon-Onui of Proof-Comment 
grant—Z'mindary ktld nndrr. 

Respondent, the Zemindar of Singampatti wed for on- 
reflation of a decision of the Government Surrey Officer, 
and for a declaration of his title to certain tracts of moun¬ 
tain land, covered with forest and jungle, as being parts ot 
his Zemindary. The title of the respondent wa« a Sunnud. 
dated 22—4—180’. granted by Lord Clive to his ancestor 
tie then Zemindar of Singampatti. The Sunnud contained 
tie usoal recital*, one of those setting forth that theobject 
of the grant was toccetfn upon the Zemindar, his heirs and 
scvTc-sors." a permanent propeitv in their Und in all *' m 
to come." It contained no specification or description 0 
'he lands which it was intended to cany, but was a grant 
in eeneral term* of the Zemindary as then held and po**- 
*e«l bv the grantee. 

//rid. that the respondent was entitled to succeed 10 tw 
*wit. if he established In direct evidence or as nultf' ™ 
reasonable inference, that the lands in dispute we* beta 
and passed bv the Zemindar at the time when he obtain¬ 
ed a permanent title from the Government (154-5). (U* 
1 ration.) Secretary of state for India in coun 
CIL r. N'FLLAKUTTI SlVA SUBRAMANYA TEVAR. 

(1891)181. A. 149 = 15 M. 101 ( 107 - 8 )= 6 Sar. 74 . 

Pergncnah situated within-Mahal separated from 
zemindary or pait of zemlndary-Evidence. 

- Permanent settlement of unindary minding ft'- 

prnnak. 
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ZAMINDABMCVrtf.) 

Pergunnah Situated wlthln-Mahal Separated from 
jemlndary or part of zemindary-Evidence 
-(CmU.) 

The respondent, Zemindar. sued the appellant. the h<4kr 
of six taluks forming portion of peigunruh 5 'ituated 
within his Zemindar?, for enhancement of rent, tirating the 
appellant as under tenant. The decision of the ***1 .leper, 
ded upon whether pergunnah, S wa*. a* the impended a!W* 
ed a part of his Zemindar?. or. as the appellant.- tended. a 
mahal separated from the Zeraindary of the respondent. ami 
enjoyed as Ukheraj from a period anterior to the permanent 
settlement. 

Both the appellant and the respondent dc*«endc.l fr.*n a 
common ancestor, and the appellant Idnogtd I" the «kkt 
branch of the family. At one pciiul the uh.4c .4 the 
Zemindar) was in the appellant 1 ' anct*toe. A*. I-it sub¬ 
sequently the whole Zemindar? paved to the refurulrnt'* 
grandfather, and the deed of *et:knK»l granted to him in 
1803 under Madras Regulation XXV .4 Iff* x*ul«*kd 
that the Zemindar? then granted irvludvel pcigunn.li .* 
Further, on the occasion »f the -eClhmrnl the permanent 
revenue of Rs. 1,050 per annum w upnai.S wa* a-***«d 
specifically on pergunnah S. 

Htld that from the above last* there aro*c the »tr.« ? M 
presumption against the truth of the appellant 1 * ca*e. 

If pergunnah A 1 was held in 1802 a* a di-tirr.l separate 

S f, the then holder of it would have *etlled foi it with 
ment, and would have taken a deed of permanent 
properly, assuring to him that separate pr^it? Sa,h 
would have been the natuial our e of thing* unk*. the 
•hok pergunnah weie. a* between the po**t*«.»r of the 
land and Government, lakhiraj; bit that it certainly was 
not. since we 6 nd it clearly P'-'td that it wa* treatol as 
malgurary land, and Government revenue a**e**e»i ujmv it. 
On the other hand there i* aho a *tr.mg pre^p** that 
•he Zemindar of Jcypuram would not have -oikd ff in¬ 
land as he did. unless he had ken in the mnpt<4 tk 
collections from it. or of -me rent payable i» re*|H*t ofH 
(390). Shi Krishna I)evu Mwiarajulincvru r. ski 
RaMCHINDHA l)EVU MAHAMJVI t ngaru. 

(1870) 6 M J 389 

Permanent Settlenent-Zemlndarl sabj-et of - Claim 
to portion of. 

-Onus on claimant—ZcmindaiI traver*ed by nauga !e 

H»er of variable course. Stt ZEUINPARI-PERMAM.M 
»™» 1 » T „ [ -o,„ao. (|ji7|(j| c w fJM . 

Permanent Settlement of. 

-- Ef«l tf-Undtnm<J b umtmdu bd 

ItUiraitr ibrndan-imtidn'i rigtti 
II was argued upon the Ungual of the IC^Iatw .-<4 
90 and 1793 (VIII of) that the Government of Ik day 
r *cognUed a preexisting right in the rtmindar. ami-Ar- 
Wd did not confer rights by the permanent Htlfem «. amt 
°**qwntly that it was pu**ibk- that lamb -r,d by a 
"aiodar-though not lakhiraj or thaoadan-mrgh]inevei 
we been settled and yet be hi* property and *o wrM .v* 
«**d «0 the succeed in title of the original M. 
^**iog remained unsettled through al thoe jearv Whelk, 
*«cb lands were to be reckoned a> a part -f a /tm.rvla.. «r 
'0 be treated as it bn the wnindari was not ■***«*“'• 
TWr lordships refrained from pronMuo-mg <• jlr 
■ 0a ^ dr -«M of that argument. ob*ervmg. kwoeD hj i 
^>ved no support from deckled m» g * 

fix. S^ 110 h* con,rar 7 w ,he ,,xhing ^cSvmuk 

{Lfd PkUU*~<: SttRCTARVOFSTAWJOR 

l! *®W *■ Raja Jyoti Prashad sisch Dio Bvhadur 
Jmnik. 100-63C. 6M-30C. W.N-7«- 
H A. L. J. 781- A. LR. 1926 P- C 41 *W 1 * 


ZAMINDABI ~{C*!J.) 

Permanent settlement of-((Wy.) 

~7 M "T *«» ZmiinUrrkfiJ 

><*■!'« *Kj,r brtditof , ipr m< / t kyC^tr,,. 

nX ' .* y (irJa ,. f 

4 Zrmi,v,a, > | 'ttvl-free ly the 
defendants and thu, preders-ors un-k, a herklilm Jaghire 

(™™*nt Mm the ft* innial Settle- 
mtnl weft made the subject of as-e..mmt. in il# S«||,. 
mwt betwrtntheZrr-undar and the Goiemment i„|S 02 
//./4tfc*t the Mtlement letween Govern meat and the 
Zrmmda, C«jM me a«tCt the right, of tk J.ghWas (iiC). 
(M, JvmtU.iJnlt.) l.iRttkx •. Mi in MtHOMn. 

(1870) 13 M I A 138 UW B.p.c. 2 8- 
5 B L R 529 2 Snth 358 2Sar 588. 

H-rrmmU a. Mbn, *t- /V.iAiw/V/.-r-fj//. 

Jitrrf Irtl m :divf Ulbm /,»»./,</ /Lit v / 
j Hi ;it /- fa. •//.■«. >'l /. mmJji jhJ .</ O, tvi iim.ul 

lb<» wnf the lamb ilcah mill, the ncca»i«i of ik 

1 ™"™ '**** T, "> "ireibeau.|n«. 

IW-.I4) hr,! rrnt f re. umk. a Katud. J0( | ,\ K 

p.,v:»pt^ that ih.y u.«kl Ic treated as | akluraj. In 

that ca-e m.revrtur would be a^emed upon them. K<« 

w^M tk ZrtiimUr a'q.irr an? ,i-ht to ^Mioo the »ali- 
<h!j .4 lb, title m whkh I akhiraj lamt .4 that extent wa* 

ff.s/). i II CJuli.) Fukki.s;. MED Mtito. 

MPiU vt rr. (1870) 13 M I. A. 438 • 

14W R P C.2t-5B LR.529 2Sutb S58 - 

2Sar. 588. 

-0*/.V/ H- TiHt .tmitnti A,-. 

Ir.tmrtd. W m4 -*«»»-/ ,/j/m uZtmiudui ,t*lKl tf 
Wthm. «-<>**> mi <L'mjH/-Z,m,»bn IrtTTrvd A, 
un.-M. nur twiiHttmrv. 

Tkir larddiip* whn||? rejut the ouicWdr* that. when, 
ever a lemmdaji has t«cn the Mibjret of iVnuamnl Settle- 
ment and their was any di-put, 4 * t.» its rxtnnal | HHin . 
datirs. the wmin d ar* w.-ildnevu Ir aide to c*tabli*h title 
to any puliu. .4 it if it happened o I* liavei-ed a 
oavigaSiemtt of nrialik <«mne. unlev* they r.«ld *hou 
what were the exact boundaiir* of that »our.e at the date 
of tk Krnuneot The objtc* of the Permanent 

Settkmrnt wa* to coofirm the rfmindar* in their holdings 
at a fixed amt immoveaUe rent. and. if ac-umpiiuns are 
made «» way or tk other, the? ought to pn«.d upon an 
attempt loje-jify tk tide rather than to tender it insecure 
(361). (ZW HARAn,tS At'HARJVA CllOtt- 

DtifiiSfOtETAitv «*» State ro* India. 

(1917) 431. C 361 22 M.LT 438- 
26 C L J 590-11918) M W. N. 28 
20 Bom L B 19. 
Property within antllt of. 

- AJruu b innin hamkd— 

Pi.W d. 

6'. the grarik* of Raph .V ami vm »f the elder son of 
rk Rajah V. miH lb. too -** ..f the )wn«f vn <4 Rajah 
•Vfc* tk purpa-c -J roostiirg entain profrrtr. Tk 
ffaiitl slated tk ou*eof a.li-«l<» this effect; that the 
jiaintiff 1 * father ami tk MndalV father «etc brothers ; 
rhattk plauolifl s father, uh-.ua* the (Her. Mierdedto 
the Zeuumbli .4 l>iiia |w ram, uhmpng to iheir fatkr. 
Kajxh X. It averred that *' tk defendant's falkr. in IW5, 
rueited f«« ptaimir* father rk e*taie calle .1 Kdanka 
Mutta. and having kill a bc**e in tkvillag,- „f (•, tHac |,. 
ed to tk said Mutta. ha* lived rkre *eparate|y". 7he p |, 4 ; n . 
pmeided : “A* tk plaintifi’s grandmother.//, ua* 
mcmUr of tk pbiniiffV family. *k lived in v.me of the 
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Property *vitbin ambit of-((*. *tJ.) Property within ambit of-(C dxti) 

,, .miI.iii <\ v . fit of Piiupiiam 1. Imping to plaintiff. CHOWDRAINET. (1863 5) 10 M. I A. 165 = 3 W.R.5= 
3 , •..i in her u-< mm pom 4s appertaining to that fort; 2 Sir. 91 = 1 Soth. 563. 

i 1 whileJw died «• 11—3— 1S70. The defendants '- Zimindor'i hl/t to—Claim admit to-Onus of 


i*e* and biouikU in their po-sessk*. | proof of. 


even after lwr rl«.ith. <m the ground of their having rccupkd Plaintiff *a* the owner of a Zemindary which included 
them with her until her death; ami although the plaintiff rt«n C D. He sued for the recovery of possesion of the 
ilemawkfl them (O somite tl*m up to the plaintiff in mil lards which were Mtuated within the said Moon. The 
July 1870 tln-y have not dr<ne mi yrt." The* it was alleged defendants, who owned three W« in the said Mouia, 
th.it the fort wx* pot <*f the plaintiff*' ancient zemindaii. claimed the suit lands as being within their hmdai. 

The material pfea. on the tun of the defendant*, was HtU. that, as the plaintiff's title as zemindar was not 


to the effect that their paternal grand father died in 1*2*. rpn-Miuned and the suit land* were admittedly within the 
•' and from seven or eight years afterwards the <l-*p»tol amUt of the Zetnindary. on failure of the defendants to 
bout* and ground' have l*n» in uninterrupted and -mti* prove that the suit lands woe within their own W/»/, the 
puled n..**c**i«ii and enjoytiKnl of the .hfendant'* father pbiniiff was entitled to a deoee. (Lori Tmlin) GnaNFN- 
Hid thcm*«lvv*. Sone-d the ili*n .ml huM» were liuilt bv DR \ KUMAR Roy CHOWDHURY r. PRAFULLA NATH 
the ,1. fi mlant's gr .ml father ami *«* I* their fatler. and Tim (1929)33 C.W.N. 984-1929 M.W.N. 616- 
III 4 |.\ pl iinlirl or hi* falhei. A* 'he plaintiff* father and 50 C. L. J. 509- 30 L W. 1024“ 

plaintiff have all al'*ng hm mals iowdy dbpmctl towards AIR. 1929 P.C. 200 = 57 ML J. 776. 

the defendant’* father and defendant*, the defendant'* Revenue Sale of-Purchaser at. 

father'* and rlefemlant'* pn**e**ion ami moment have ANNULMENT OF INCUMBRANCES—RIGHT OP. 

Into adverse to plaintiff'* title, and therefore h:* claim is — fit* fa/ Ia-i ai rtpcrdi—Polity of. 

I tam'd bv the Statute of limitation TV grne-al policy of the Revenue Sale laws that have 


The High Omit fwnd against the defendant’s contortion Item paved since the Peipetual Settlement. has been to 
namrly. that there had turn an advene pn**e*>ioo. protect the public revenue by placing the purchaser of an 

UtU that under, the diCwm*tances of the ca*c the defence estate m-M for arrears of revenue in the position of the 
of the defendant* ua* not made cut. and that the High pmon who. at the time of the Decennial Settlement, enga- 
Court were manifestly right in givirg a judgment for the pj t 0 pay the revenue then fixed. They, therefore, gave, or 
plaintiff, there I wing no dhpute that the pr<i*rt) in sue* «oca|-ht to give, to the purchaser, the power of abrogating 
lion w# iM By part •( thmahtei. (Sir IteP. all engagements made by the defaulting zemindar or his 
CMo.) Sri R tjAll Ruw M \hii- Ml Sukya Sri pmJem*on since the settlement, whereby the remindary 
K\IAH ROW M UllP'll (i'NI-AIHIVRA Rav v. rent* and pcofits. which w the security to Government 


(18*3) Bald 480 

—Mukwrrarw grant in perpetuity at fixed r»nt in res¬ 
pect of—Plea of—Onu* of proof of. Stt I.fasf— Zemin 
l»AH—I.EASr BV— MOKt'RRAREE I.FASE. FTC 

(1873) 19 w R 252(254) 


proJeuS'ors since the settlement, whereby the remindary 
rent* and profits, which were the security to Government 
for the rloe payment of its revenue, were diminished. The 
Indian Legislature, however, has not uniformly tried to 
effect this general object by precisely the same means. The 
various Regulations and Acts which it has from time to 
time paved for the purpose differ in the language of their 
provisions. and in the stringency of the powers conferred by 


- Mi'iirrarft ,<t Jnr—M,-bt'rjr,t rirffr m-AW ,hem (323-4). (Sir Jama W.CtdnU) KHAJAH ASSA- 

f5)7 '/ , . . _ , . . SOOI-HH r. OBHOY Chunddr rov. 

Admitted title of plaintiff fa*<> "<•< impede* cm defer- (1870) 13 M I A. 318 — 13 W R.P.0.24" 

tlants the onus of establishing a defence whkh would entitle 2 Snth. 306=2 8»r. 636. 


-Onm of Pr,»f of. 

Admitted title of plaintiff prim,i fait impo*e* cm defen¬ 
dants the onus of establishing a defence whkh would entitle 
them to continue in possession, (fyri Sin ■/.' Ram 
RaNIAN (HCCkERRl'RTV RAM NaRAIN SlNCH. 
(1894) 221 A. 60 (66) '22 C. 533 (542) • 6 Sar. 530- 

5M.LJ.7 


R.ANJAN C'HUCKERBURTY RAM NaRAIN SlNCH. “ £"""**"« tf-Barii and txltnl of. 

(1894) 221. A. 60(66) -22 C 533 (542) - 6 Sar. 530= The Statutory title which the law gives to an »ctkmp£ 

5 M L J. 7 cha} « °(» Zemindary at a revenue sale is that. f« 

‘ protection of the revenue, and in order to ensure its doe 

-Kent—Free—Cla.m to land as bemg-Presumpoon payaaM In him. and in order to avoid the necessity of 

—Onus of proof. Stt BENCaL ACTS—TENANCY ACT OF repeated sales of the property, he is remitted to all those 
1885, S. 103 R—REC ORD OF RIGHTS—ENTRY IN. ,j.h!s whkh theorieinal senior at the date of the perpetual 
(1922) 49 I. A. 399(408 9)=2 Pat 38(48 9). had; and may. in consequence of that, sweep away 

-Resumption of-Zamindars right of-P.e*ump«ior "» ^ of all the intermediate tenures and encumbrances 

of—Onus on perxm resisting. Stt RysUMPTION-ZEMIN- created In pce eding remmdars since that . dl,e - " . 
D\R—PROI’FRIY WITHIN .Dibit OF. is*ettHui of this right, the aciicm purchaser is, n • 

many cits allowed to have the bene6t of a certain pmsoD>p- 

-Servant of /emindar-Hou*e occupied by-Owner lion> ^ j- vir1of (hrreof to throw the burden of pvoof cm 

ship of—Presumption. Stt MASTER AND SERVANT- hb opponent. The presumption, however, is fotmdd not» 
HOUSE APPROPRIATED. FTC. raoth ^ lh? principle just mentioned, as upon the prinetpe 

(1841) 2 M I A. 504 (513 4). [ha , nny b^h of land is bound to pay and contribute to 

- SiHmtt J alooi—Sttlltm,nt of Uadi as—Dtf/nt, the puUk revenue, unless it can be brooght within certun 

pita of — Prtiumflion—Om of fr«-f. known and specified exception, and that the right of «M 

In a suit by the purchaser of a zemindary at a safe held zemindar to enhance rent b also presumable until the fo¬ 
under Reg. XI of 1S22 for the recovery of lands alleged lo trary b shown. Accordingly, in many cases, a very 
lie part of the Zemindary. l/J. that the land*, being situate burden of proof has been placed upon the defendants wdck 
within the zemindary purchased, were frima fait lo be tenures have been questioned by auction P uvha! J!J^: 
considered as part of the zemindary. and that it was for the they have had to prove, in circumstances of great diHKunjj 
defendants, who insisted upon the separation of those land* that their tenure did really exist at the date of the perpetw 
from the general lands of the zemindary. and on their settle settlement, or even twelve years before, in order to eoi* 
ment as ShikmeeTalook, to establish their title (1/1). (fjrd the consequences of the claim. The course of mo*™* 
JunHitt THtHtr.) Wise r. RHOOBUN MOYEE DEBIA legislation, and aho of modem derision, has, hoyrevw.l' W 
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ZAMINDABI— (CW«f.) 

Revenue sale of-Purduser at ~{Co*/J.) 

ANNULMLNT OF INCUMBRANCES-KHIll — 

(CW.) 

in the case of lakhiraj lands. at ka*t in the «j-e «4 no it 
tenants, to a consideraUe degree nodibcJ the rub-* L.i .1 
donn in the earlier cases, by giving force t» the • •mraiT 
ptesumptions arising from proof of long ami un.li*tur W 
possession (867.) (Sir Jam« If Ctitift.) Forhj v Ml I« 
Mahomed Hossein. 

(1873)2 Sutb. 865 - 20 W . R 45 -12 B L R 210 

3 Sar 261 

ANNOLMENT OF SUB lENUKES-KllilU O'-klUlU 
TIONS CONFERRING. 

- •CorntruHioH it rid ci—Xntudj. 

These Ians (Regulation' conferring cm piicha-ei* at 
Government auction sales in the case « f «mi»cLms the 
right of avoiding umfcr.tenutes created b) the drf*ltn) 
must on general princiofc* receive a *ui t cun*ncet»m < Hi) 
{Lord Juilift Tnrwr) RANEE SL'KNOMOVEE MtHt 
RAJAH SumSHCHUNDFR ROV RtM ll«M)k. 

(1864) 10 M. I. A 123 2W.RP.C13- 
1 Suth 548 - 2 Sar. 60. 
- AMiftHion of, *y Ail of l»5*A 

These hws (Regulations conferring <* pudswi- at 
Government auction sales in the caw <-f /mtin'lark* the 
right of avoiding under-tenure* created by the defaulter) 
cannot but occasionally operate very hardly on the gr-ntee* 
Of subordinate interest'. and they hWC. thereb ir. been 
materially modified by an Act of 1859 (Hi). (/ <J J*A„t 
TKfHtr.) Ranee surnomovee Miiiutijui mi 
TEESH CHUNDEK ROV IhHUlOJK 

(1864) 10 M LA 123 2 W. R P.C 13- 
1 Suth 518 -2 Sar 60. 

-/Wiry of 

The Regulations which have been made at drtfeimt tin. * 
empowering purchasers at Government auction •ate* in the 
case of remindario from which the Government income 
has not been duly paid to avoid and annul sub tenua* .tea 
««d since the Decennial Settlement have Imi -o^hevlin 
different language, but all with the same p4ky n v*«. It 
h “ been assumed, as the foundation ol them, that the 
default of the zemindar may have br.n uca-i-md by rm 
provident grants of talooks and other subordinate kmc* 
•t inadequate rents; that thi* U in breach of rhe condi 
'ion on which the fund was originally itcatrd I* i»k So*e 
r«ign power; and the pirchawr. therefore, ha* been ><t frer 
from the obligation oi the* grant*, with <eilain .pevheo 
«*t»ptions, and with certain limitation* of hi* power x<To 
««tenancies to I* created (142.»). {L «J Jmitiu f *»«'.) 
Ranee Surnomovee r. Maharajah MmtfHCHW 
DER ROV llAHADOOK. (1864) 10 M I A 123 

2W.R P.C.13-lSuth 518-2 Sir. 60 
Ghatwai.lv tenure Created Before 
Decennial Settlement. 

Dulurhdntt of—ftifil of. 

An auction purchaser of a nUuj at a *ah f« 
of Government revenue, coming in by virtue «4 thr 
J*. would appear to have no right to d.*turb the tenur. 
UhatwaJly tenure at a 2nd rent, created bcf<** ik **i*n 
^ Settlement) In the way in which an aucti-n purchase. 

»weep away incumbrances created dner the Dtcetmul 
Settlement. The only advantage which he gam* by the 
™"4cter of being auction pirchaser is that he is rebeveU 
*[«n any difficulty arising from the law of limitation. ami 
he is not conclusively barred by the acts or the erne* 
^ of the former zemindar*, whatever proumpMos 
**7 nrlre from the omission to question the tenure 1} 
•hoprwdedhiointhezemindary. It would wen., there- 
we. «ut if be has any right at all to destroy the tenure, it 


Z A MIND ARI— 

Revenue sale of-Purchaser at -ACmiJ.) 

GH.lTWAI I.Y IENURE CREATED BIIUkE DtCIN- 
XlAL SlTI LIMF.Yl —(CrvlJ.) 

I* l>y virtue <>f the .lau*c m S. 41..{Regulation VIII 
<4 1/ IS. MHS I" c hake ran .* -..t R c land.. Tbtir Ixird 
-hip* fid to *ev upm what the title o! (be aciicm purchaser 
.an (kjxml. if it due ■,« .hpmd , bi(t (155 0 f ( V/ , 
/jm. - II C'WrvA-.J KOOI.DLEI* NaKAIN Mm.h fllE 
Government. (1871) 14 M I. a 247* 

11 B L R 71 - 2 Suth. 491» 2 Sar. 734. 

JU M R Rll.HlN IXflMVl lu II.NI KL WHICH CANNOT 
I!L a\(>11 i| |» hv HIM. 

A*// /.< /••Kv/y ./—(>»•*. rf fu+i 
h.n in hi /w;mr. 

Apprlhn. was the -u.tw-v pu.cha^i of a zemindary at a 
revmuc *ak. The ropunknl. icpresenlcxl the 
b4.ln. ol an i*UM*.c or y/ghttir. ulmh had eaisttd 
kbuc the dccttiwial HAtlnurtil jnd u Ik It die appcIJant. 
i!ntc!<ue. had nought, as aoclien pur-ha-er, todestioy! 

I k appe'^"' 'wv.l to rc\cMcrpo'*e**ion of certain julkur or 
.i-h!* ol n*te.iy. whs.li the ictkukIci. 1 * .Diuicd a. incident 
10 then HiMie. Ihcy ga»e pi<-f ol their po**rv*ion of the 
-uil jsliuis lor a pnwd ot nearly JO year*. 

f/.IJ ihai. cu* if Ihc :i.p.mlriil* had not gi. c n pioof id 
long there *,* mAhmg in the . ifioinslances of 

thecaf. to iclictc the appellant lion, |br onlinaiy lu lc 
•'-'h the law nnpvpl <«■ - phinlifl, namely , that of t*ta- 
lli'hing his «wn ink- aMrmatndy. amliiMlocJ of nuking 
••itaMluag ink in udir todi*tuib a po*s<**ion of very 
!<•• duratMi (Xo-K) 

In Ihecircwmslarwo oi Ihe uw, the que*ticHl icsohts 
ksdf mMookoI panel or n<> pauel-whcthti the julkur* 
are parcel «l the old estate of wmki tenant, or whether they 
use Iwn graninl by aw *( of ibe A-mindar for the lime 
beiug *ul»-equmt to the perpetual Mttlrment. 

Ibe court* U4«w were thritfoic right in holding that the 
Urdruof prv»mgthal llie*c julkur* did form pail of the 
as*.* up- which Ihe setlkiwrit was made, and that his 
mean* ol meeting the revenue had been dimini*bnl by the 
alienation of ibetn liy means of acts subsequent to the dik¬ 
ed ibe peipr.ual cettlerovnt. lay upon Ibe Amindar (868.) 
(Sir hmn GAnU.) FUkMSr. MEER MaHomeu Hus¬ 
sein. (1873) 2 Suth. 865 20 W.B.48- 

12 B L R. 210 3 Sar. 264. 

I 

REM «>» SlBTENURE— tNHANlEMENT OF 
-SUIT FOR. 

•Hi,Allotr kn*tt MA *! J/,s »<ram 
AA*. tf“ of—ttoti ol - 
II’hAi h—A bout oi-f-.fi,I ot-n.o bxA .m •hum.- of, 

1/ of,* lo umrndoi I* oxh unit. 

AppHlMA who claimed tilk to the larger |iail of a 
nmin ‘-j unit a *ale lot aircar* of f i WM — t IIW, 
which took place m l#l'A instituted 5 suit* to enhance Ihc 
IC«MS ol 5 lakloE* forming pari of tb.u Aiwiodary, founding 
hi* Jkgrsl right '■»enhance the rents «l a lal»k or j *ub 
tenure held upon payment of a tent >amide auording to the 
cwrtni rate* ol the dt*lr»c1. The defence »a« that the- 
suit lah»A» had km held at 6»ed ami mtaiiaUe rent for 
mote than 12 year, autnedent to ihe |icrnunent «ttkn«nt. 
and mere cemwquently not lul/k to further a»»menl. 

Ibe evidence adduced in the case proved that for 
upward* of a century ihe suit takaA* had btm treated as 
bacthlaiy. and a* such had buh dmembtl from father to 
««. and l«n the subject of purchase. Further, in the 
mwialMi papers of l«7.cme ol the uluuk* was expressly 
tensed "hereditary". It «*» contended for the appellant 
that the dccumcm* relied upui by the defendants contained 
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ZAMINDARX C tJ.) ZAMINDARI -(0*6J.) 

Revenue Sale of Purchaser at -< (Revenue Sale of-PurcbaSer at -[OwM.) 

|;»M <>» n|'|: I FSl'RE—ENHANCEMENT OF—SUIT TaLOOKDAR-DJSPOSSESSJON OF-RIGHT 0f- 

IUK -tc.it J.) 

II ■ .1.1- iu!icii!.ui x* (•<» u* the EagJNi phra<). u. Under Regulation XI of 1822, the Law respecting dependent 
.... v\|iu-i'-n importing the hnedkar; character of the Talooks created subsequently to the Settlement, was, "that 
alleged unu.e, such T.*!ook> were liable to be wbollj avoided and annulled 

//, ti, that ih« objection « ix4 ,-xn to the aopelLnt in at the option of the purchaser at a sale for arrears of 


l.»M «<» v 
MW—(C 


"t in.ivnt.in x 


(to U'e the EnglNi phta«c). u. 


lie -nil- a* biuuglit. and that, even it it w«e opt*. it couhl 


unless they fell within the class contemplated by 


luull' prevail Jg«iti't the eikiu-e in the can: that for S. 32 of that Regulation (324-5). [Sir Joan Cdvilt.) 
upwards of a cental) the -uit (alook. hail Urn treated a> KHAJAH ASSaNOOLLAH : . OBHOY CHUNDER ROY. 


hvrelilaiy. and a' such had l»oth defender! fiom father w (1870) 13 M I. A. 318-13 W. R. P. 0. 24- 

son. and been the subject of purchase (I'll.) 2 Suth. 306*2Sir. 635. 

The appellant’.' suits are for the enhancereent of rent. Stiknee taluk in-Existence of—Evidence 
The pleadings consequently admit the awoke »f the ten conclusive against. 

me', and the lawful occupation <4 the defendant*. The _Sop-mention of uiuk in Decennial Settlement if. 

i-dy i^tK." kiuten the parties whether the talooks DECENNIAL SETTLEMENT—UNDER—TENURES, 

arc la'hkhisoi ,»|o urrarer. #y.. wliethcr they are Wd at a n «w k \ iaw« r * iflK/wen 

v.ui.ibY o. a. a tod and invandle renlW) [UrA _ . . / , , J ! L v 1 ' 

A*..' Mr Bruit.) Baboo CoPal Lau Timkour Soonderhuns-Zemindary bounded by- 
;. Ttl.l'Ck CHUnCR KAI. (1865) 10 M. I A 183 * ‘ t .. Jun « ,e lands Wllhin 

3 W R. P. C 1 - 1 Suth 558 - 2 Sir. 98 — . - 

The presomptMi which might arise in other parts of 

-/',*«/, k,U .It flow wW itnvruUi ,ort tM rn.*i India, that jungle was within the limits of a Settled Zemin- 

lilH 12 jvwn fn-r /,, f/rf.iuJ vtiltmtit-lkf<»te dary. would not arise in the case of a Zemindary bounded 
, 1 -Umti .</ /W,./. by the Soooderbuns. For that tract of land was advisedly 

The suits out of which th' appc.ik aiuwe were bwituitd j excluded from the Perpetual Settlement; and, therefore, 
by the appellant, and e./h of them wa« founded on the the presumption would be that the Settlement in that locality 
alleged right of the appellant awamndar claiming. in part was confined to the land then in cultivation. [Sir Joan 
at lead, as punhlHi at a sale tor ariear' of Cotcrnment II'. CiJiilf.) RAJAH BIKODACaM ROY t. THE C0MMIS- 
icienur. to enhance the rent* of a TalooR described as SIGNER OK THE SOONDERBUNS. 

Tantlkbi tana.« a Mb Mm kid upon payment of a (1868) 12 M- L A. 226 (238 9) -11W. B. P. C. tt- 
lent variable acceding to (kcunent latcs ol the district. 2B. L R P- C. 33-2 Suth- 184 = 28ar. 413- 

The principal question in each suit »a>. whether the Talouk Tenure Of lands wlthln-Kabllllyat 

that was the subject of it had letn hdd from i period I showlng-Non production by Zemindar of. 

considerably anterior to the Decennial Settlement at a -Presumption from-Patta with tenant not produced 

fixed or Mxurrory /«»*«. or wo* held on a rent variaMe, by him—Effect. Sn EVIDENCE ACT- S. 114, ILL (G)- 
and. therefore, subject to enhancement ZEMINUARI. (1923) 28 C- W. N. 146 (1623). 

//M. that, as the law stood in lW the ones Uy on the villages forming part of-Orant Of. 

defendants of proving that the suit Talooks had been held Jyict t 0 payment Of revenue. 

at a fixed and invariable lent for nw.ie than 12 jears ante- _ kcv Mid In Zemindar hirmelf-Enbanctment 

vdent to the perpetual settlement (l».) [LnJ ]**•« ^ ffft| w S(( UNDLURD AND TENANT- 

hnr;ht If niff.) liAHOO 0<)PAL LALL THAKCOR F. u. v - r^u i\CE>iENl OF—ZEMINDAR—ZEMINDARY 

TlLUCk CHUNDER KAI (1865) 10 M I. A 183- LACES wSnNC PART OF 

3WRP. C.l -1 Suth 558 - 2 Sar 98. “ V ,LUCkS F0RM,N ° Sup. I- A. 166 (173-4). 

nh’.his of—Bengal Reg. xi of irti Zanzibar 

-.w,- unfit. - 2*niUr UrriUrr-Uid *MI*I rifV* i"-** 1 

The pun huso of a Zemindary at a -ale !«y wl4ic auction .. 

to satiny aneat' «»f (wvernment irvenuc umler Bengal The administration of the East Afnca ’ 

Regulation XI uf 1822 acquiad whatever rights in the acting under the Indian Land Acqubkk* Act I«JJ* 
Zeniindaiy bdonged to the Zemimlar at the time of the for the parposes of a railway at llo«Uasa, Wjuirtdpt 
Decennial, or IVrpetual SeUlciMid. He was entitled to the of land on the island from owners to whom compels 
immediate possession of such lands » at the tin* of the was awarded. . 

sale were in pulsion of the Zemindar, an«l he had a right Po momb was taken before the land had been uuiy 

under the Revenue mIc Uw to set ..'kle by suit an sab- quiml under the Act. and building fm the railway pjrp»® 
lenuie* created since the Decennial Settlement by the Zemin- went forward without the consent of the present (torn- 
dar. or any »f hi' ancestors (168). [UrJ Jrtut Tarmr.) The provision of the Indian Land Acquisition Acv ^ 
WISE BIIUOBUN Mtn fcfc DlBIA CH»w DRAiNtfc. applicable at Mombasa on the 2/th May 1896, under i* 
(1863 6) 10 MI. A. 165= given b, the Zanzibar Ordain Gual 
3 W. R. 6- 2 Sar. 91 = 1 Suth. 563. decUrarion of requirement of the land was made » 

November following. The assessment of the value of tbe 
TALtiOkDAR-DlSHUSSESSIONUK—klCHTOf. land acquired was made by a Court held by the 

- U.m kfm \S22-U.pJaliHt X! *< 1822 [Bt*pl) Consul at Mambasa. and heard in appeal by Her 

-Mat of, os rtprJsJtftuJtrt Court for Zanzibar, which increased tbe compete 

Under the Sale Law, as it existed before 1822. a Tata*- awarded. . . ^ 

dar could not lie dispossessed of his lands at the will of a As part of their compensation the respondous cui«"~ 
Purchaser of the Zemindary at a sale for arreais of revenue; the value of the buildings erected on the Md«lorew 
he was at most, liable to pay the full Pergunnah or district date of the declaration alleging that tbe hukfing De¬ 
rate for them; and could only only be ejected from them if soon as they were attached to tbe land, become^thepf^*^ 
he finally declined to hold them at the enhanced rent (324) of tbe then owners of tbe land, according to English »*• 


ZEMINDAR.. (1923) 28 C.W.N. 146 (1633). 

Villages forming part of-Orant of, 
subject to payment of revenue. 

-Revenue paid by Zemindar himself-Enhancement 

of rent oo ground of. Sit LANDLORD AND TENAN1- 


ujnwi at *amiMsa. ^ 

Court lor Zanribar. which increased tbe cotnpen»lw° 
awarded. , . j 

As part of their compensation the 
ik^ caiuw nf the buildiDes erected on the land before 
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ZANZIBAR—(£«/</.) . 

Revenue Bile of-Parchaaer iMcW.) 

Tbt law, howtvtT, recognises the principle that the inci. 
data of property in land are reflated by the la* of its rite 
Therefore the system of law applicable on this question «as 
tke law of Zanzibar regulating the holding of immoveable 
property. That law was the Muhammadan. It was tree that 
the Ankle XVI of the Treaty of 1886 conferred m British 
subjects the rights of exterritoriality as regarded their 
penoos and their property. Hot that was consistent with the 
application of the role of the Ux /*. n, ntu. 

The whole question tamed on the meaning of externto 
riality. It coold not be maintained that when an E"gbh 
sun, in foreign territory, having that right purchased land, 
it was thereopon attended by the same incidents that would 
betag to it, if it were treated as actually transferred to 
EngM. The real state of things was that the English 
Law, for such purposes as the present, applied to the l«al 


ZANZIBAR—:<W/) 

Revenue Sale of-Parchaser 

law of Zancbar. 

The source ot jori'dktioo is the Treaty, giving authority 
to the Qxea in foreign territory. Zinribar. The 
English Acts relating to foreign jarridictiw supervene, 
enabling Hrt Majesty in Council to order what way her 
authority over British Subjrfts there shall U' exercised. The 
Order in Council then is that jarisdiction shall be exercised 
partly in accordance with certain Anglo-Indian legislation 
and partly with English law. That legislation is si ml on 
this point; and the English law. for purposes of which the 
present is one. incorporate the local law of Zinribar. {Lord 
HMt*u) SECRETARY OF STATE FOR FOREIGN AFFAIRS 
f. CHAKIESWOKTH. PllUSC & CO. 

(1901)281.A. 121-26 B 1-8 Sir. 1. 

ZUBPESHGI LEASE 

- Su llASE-ZURPttHGl LElSE. 


nn. AT tb. 



SUPPLEMENT. 


-Toting at a 4Jtaf- 


the 


ADMISSION. 

- Stalemant relted uf.<* at 

Neeetsily. 

If a statement is to be relied upon a* an 
■hole statement must be taken. 

The mahant of mult Sainwal in an applicant made b, 
him called .he Sainwal Cadi. ‘ Cadi Sain.al K«ha Kuh 
Kerana," Koh Kerana Leing a no. her matt. In the same 
application, howe'er, thert was a definite a«.t.o« tU 
Sainwal was a gaJt and the person making the statement 
the radiuattin, mahant. 

The High Court, translating 'Kotha in the applxa.ion 

as “granary" or "treasury” regarded the statement a, an 

admission by the mahant of Sainwal that Samwa! «» 
nothing more than a part of the ins.ita.Mi of Koh Kerana. 

Held that the statement in the appbca.M. must l* tak-n 
as a .hole, and that, if that -as done there ■* •» such 
admission as that inferred by the High Court. (*' Geerge 
lewndti.) Baba JwaLa DaS :. Pm SaNT 1*^ 

(1930) 34 C. W. N. 933-.59 M. I. J 983 

ARBITRATION, 

- Award-Validity ef-P*"'" *** f ,,UH " m 

nry net before arbitraltr-Eleet. 

An award which it incomplete becaase he ?*«*> *"** 
pteser.ee was absolutely nec*«ar,<o 

never before the arbitrator is not valid. I*'• ' ' 
KAMIHI KUMAR BASU THAKUK WKEM.KA *«■ 

BASUTHAKUH. <«* !5n.r fSL 

34 0. W. N. 489’AT - SJ. 

BENOAL LAND REGISTRATION ACT VII OF 

1878. 


—* 10 (g)(U>—Name of ~ - - ., Utrf 
Omission to Mate, in reguter-Registution not invanoa « 
by. (UrdBuekmtUtr). AMIJtUDDt C^ , MARIAN 

LalChatterji. (W**) 34 ° t « Sfl 

610. L 1 162 -121L 0.514 “ » Bob L. B 5W - 
81 L.W. 661=A. I. R. 1930 P.C. 83 = 58 M L. * *W- 

e L MUNICIPAL ACT HI OF 18S4 

102—Percentage of tax once fixed-Contmoance 
f, inspire of new vriuatioo-.Ueration ot-Mooe 
JPPLEMEST UNDER THIS ACT-S- 

(1929) 33 C. W. N. 1039 

568—Revftien ,f atusment-Re trim’"’Jr: 
rUy in, byreason of 

•Inti—Validity tf assessment net afetted Og-z. 
102 -PereesUage of lax one, fexed-Contsnnaje sn foree 
a/, in ifitt of new Valuation-Alteration of—Mato of. 

On 28-61922, the Macicipal Commissiooers of 
pality D pasted, under S. %of the Bengal Municipal Act, 
4 1884, two reflations:- 

(1) That the question of a general revision of assn* 
went be poetpooed fora yearin view of the etenomc 
dlstram prevailing In the coontry.and that aU n ew and 
Improved building, which had ewaped notice be assessed 
finl, and the Vice-Chairman be requested to undertake the 


BENGAL MUNICIPAL ACT III OF 1884-(C.W.) 
work; and (2) That the frtitrtl rcwsioo of assessment of 
holdings be undertaken without delay. a> it was overdue. 

The C hairman did not, as he was Iwmd to, under Rule 
16 of the bye laws of the Municipality, pet the* resolu¬ 
tions separately, but he pot them as alternatives and 
ascertained the numbers in faioor of each respectively. In 
accordance with the terms of the second of the resolutions 
aboee referred to. the vj'aalioi. duly took place, and the 
assessment list was puU.ytd on 28-3 1923. for the year 
1923-4. The re vakatirfi fr. »as subsequently signed by 
the Chairman and deposited 111 the office on 28 3 1923. and 
notice was published mi the same day. 

The courts below held that the irregularity in not con- 
forming to Rule 16 of the bye-laws of the Municipality wa* 
mere dtftct of form under S. 358 of the Municipal Act. 
and that the assessment was not invalidated thereby. They 
farther ow-rukd. rdying upon S. 102 of the Art, the 
* contention that the rate was invalid because the 

_Miers, before the reM.lt of the re valuation had 

been ascertained and become known to them, sanctioned a 
Udget framed on the basis of the old valuatioi and of the 
percentage a. which rates had Iwn for some years levied on 

Their'bwdships affirmed the judgments below on both 
Ants (ford Cat**.) BHUIAN MOHAN BaSaK V. 
CHAIRMAN OF MUNICIPAL COMMISSIONERS OF THK 

UaCC* MU»:cimU1«. (1999) 33 C. W. N. 1039 
600. LJ. 149-1191. C. 622- 
A I. B 1929 P C. 272. 
BENOAL TENANCY ACT VIII OF 1886. 

- IMdmg, tenure at raiyati-T tH af-EviJtnte. 

TKe real test, whether a holding is a tenure or raiyati, 
xo (be purpose for which the holding wa» 


*Tt!u' on the evidence. reversing the High Court and 
JulL tbe District Judge, that notwithstanding the 
an ?the record of right* finally pulfished *1 2 4 1915. 
to the elfect that the appals were tenure holders. the 

aoodtant* were really <*n<P"*7 '*■)*»' ** ««««• 

fisnod Mstter.) MIDNAPUR ZtMINDARV 
rnlTD r SlCRETARV OF STATE FOR INDIA IN 
SsSt (1929)56 I. A 388 67. Cal.766» 

i B0D L B 114 -51C. L. J. 1 -1201. C. 66- 
34 C.W.N.1-30L W.600- 
A. I B. 1929 P. 0. 286 = 67 M L.J. 849. 

_ ft tnl faret under—/nttwt *<4 referable at rent 

—Deeree ineludtne-Rml deeree net a. 

A decree which indodes mtoest not rKovcralde as rent 

oHbeW•'f‘ nl ' ^e * rti, DUa P*°pe r 

rhe Itenial Tenancy Act and is not executable as such. (Sir 

dSsf 1 "’“""wSRtlSE 

34 C. W. N. 831 (838) - A. I. B. 1930 P. C. 193. 

__ .jffnt detree under—Transfer ef tenure—Deeree 

.fund ffipnal tenure Uder after-Renl detree ntt a. 

After >1* «*«« tnn* 1 " a ,en#re ' ,he °»ip ni l tenure- 
heiden are do keger fiatie foe tbe rent, and an effective 
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BENGAL TENANCY ACT VIII OF 1885-<C.-//.) 

ik' r<x I'. :!«•!< ill an "olj k nUjiw'l againM tbctianv 

i. i,v*. a 1 1»../*.• /:mJ.i.) Jn lsi.xa Nath Ghosl 
. MiSMoinN liiiasF. (1930) 571 A 214 = 

31C W. N. 831 (838)-A I - R 1930 P. C. 193. 

-Aw/;,7 aud frefarahtn of reeeid of ngkts a ;der— 

Settlement Of/Lo .•«;•<» ;', J m—OiJtr of — X.t e'ldenee 
under lie . 11 . 

ri»e order of I lie Seiilemcni Ofncer i' nut evidence under 
ill. Kii-il Tenamy Ail. (Sir Bind .Wilier.) MAHARAJA 
IKK Illkk.tU KlMIOKK MaNIKVA BlHADUR f. AU 
AIIAMAI). (1930) 31 c. w N. 793= 

A I.R. 1930 P. C. 221 - 59 M L J 302. 
- ——Transfer of town—Rentdeeree thawed ag.limit 
original tenure-holder after—Validity agjinst I rami tree 
of—Sale of low re in erelation tf—Tramftree'i right It 
Aieet to-S, bS—EBeet of—< iafler XII’ ti Ait— 
Seofe and elf«t of. 

Mine ihe Ilc 1 ij 5 . 1 l Tenancy Ad of 1885 came inlo forte 
I he limy «j% laid *pwi5..illy upon the Iran-, (tree of a 
tenure |u ihal hi' name w a» recorded in ibe landlord's 
Mniitl.i, ami n may well have been that, if he failed with- 
•*il good itavm to do lhi», he could noc lw heard 10 object 
loa de.iie pawl again'l Ihe recorded tenant'. even 
ihoujjli ibeir inteie't in the unure had in fact cea»ed. But 
the Ail of 1885 made a radical change in thU respea 
lii'tcud of the tran'fcicc being bound to go to the landlord 
to gd hi' name recorded, it H> provided that a voluntary 
transfer muM be lij a rcgiitered instrument. and that be- 
foie rvgi'lration a fee was to be paid by the tranvfmee and 
notice given by Ihe regiMration olfice. through the Collector 
to ihe landlord, or in ihe cavr of an execution >ale by the 
executing court. In this Male <*f ihe law iheir |>«d>hip» 
tan mc no foundation for the contention that a landlord 
can ignore all transfer* of the tenure and lefy upon decrees 
obtained by him againM pernm' whom he choree for hi» 
own pin j»oh' Mill to irvofd a' hi' tenant*, though he know', 
or muM be taken to know, dial their intereM in the tcnuie 
hi' craved (837). Only arrear' of rent ate ihaigcd liy S. 65 
of the Act upon the tenure, and only such arrears can be 
ri-alind in execution by the vile of the tenure. Chapter XIV 
of the Act doe' not purport to enlarge or reMrkt the 
Were im? of this right, but only provide* the machinery for 
working it out. Jf a landlord seek* to use thi» machinery 
for ihe recovery of something that it net rent, to the pre 
juilhe of a third party on whom the decree is not binding. 
Chapter XIV of the Act doe* not ilepeive the latter of his 
right to object to the- same (838). {Sir Gferge Itundes.) 
)i 1 kndka Nath Ghose:-. Manmohas ghosl 

(1930) 571. A. 211-31 C. W. N. 831» 
A. I R. 1930 P. C. 193 

-S. 6 (ij-Towr, held from hefore Permanent 

S.tt/emoit—Reut of—E"ioneement ,>/—Pi git It—Proof 
of—OiiH i ,’H landlord—Pre mm fInn arisiuf from entry in 
refordof rights—E: idenee to rehut—Quantum—Assess- 
moils oeeastona! .win* to increase of area—Right It 
enhance if (an he founded on. 

The appellant was the owner of a Zetnindary. which 
consi'icd, inter alia, of a number of taluks, and one 
mj taluk of the Zemindar which was split up into a number 
of tufpiks. The taluks and tuffaks existed before the 
Permanent Settlement. In or abewt the year 1112. a sur¬ 
vey of the otate was commenced, and a record of-right* 
was prepared under the Bengal Tenancy Act. The entries 
in Ik- revord of rights described the said taluks and tuffahs 
as "lent liable to enhancement." After the publication of the 
final record of-rights. the appellant inMituted suits againM 
ihe talukdars and tuppahdars under S. 105 of the Bengal 
Tenancy Act. ostensibly for the settlement of a fair and 
equitable rent in respect of the lands held by them, but in 


BENGAL TENANCY ACT VIII OF 1885-(CW.) 
reality for enhancement of rent. The Courts below took 
into account the presumption in favour of the appellant 
arising out of the entry in the record of-rights that the 
tenures were liable to enhancement, but nevertheless held, 
oa the evidence in the case, that the appellant had failed to 
discharge the onus cast on him by S. 6 (a) of the Bengal 
Tenancy Act. The only circumstance relied upon by the 
appellant against the permanency of rent was that the 
tnffah were assessed in 1824 and that both the taluks and 
tuffais were assessed on 1817 for 30 years. It appeared, 
however, from the various reports of the Revenue Officers 
that the rent of the tenure was intended to have been fired 
foe ever, and that no fresh assessments would have been 
made but for the fact that neither the areas nor the bound¬ 
aries had ever been fixed. The courts below also found 
cp.-n evidence that the increase, if any, was due to excess 
of area. 

Held that, in view of the special circumstances of ihe 
ca* under which the assessments of 1824 and 1847 were 
made, and the Matements of the Revenue Officers above 
referred to the said a'ses'tnents were insufficient to raise an 
inference in law that the appellant had proved the condi¬ 
tions enabling him to enhance the rent. (Sir Binoi 
Muter.) Maharaja Bir Bikram Kishors Manikiya 
Bahadur ». AU AHAMAD. (1930) 34 C. W. N. 793- 
A.I.R 1930P. C. 221-69M.L.J 302. 

- Ss 12 And Procedure for transfer of town 

under-Comfltenet uiti—Pr/iumftiem as to. 

In the absence of evidence to the conlrary, the preump 
lion is that the procedure laid down by Ss. 12 and 13 of 
the Act was dub'followed and that the proper sUtutoi) 
notice was given of the variocs incumbrances and execution 
vales flow, which the title of the transferee of a tenure has 
cvlived (So Ge.age Landes.) JlTES'DRA NATH 
Ghose Manmohas Chose. (1930) 571. A. 214- 
31C. W. N. 831 (837-8)=A. I. R. 1930 P. C. 193. 

- S. 104—Appbcability— Record of rights—Ento in. 

as to tenant being only tenure holder—Incorrectness of- 
Suit by tenant for declaration of. See LIMITATION ACT OF 

1908. ART. 120 —Bengal Tenancy act of 1885 . S. iw 
-H. (1929) 67 M. L. J- 849- 

BERAR ALIENATED VILLAGES TENANCY 

LAW. 1921. 

-S. 4 1-Tenant holding land uiliin-Tenont fores- 

My disftiiosstd if a-Tenant rtlunlarily etding feisesnon 
on rent ft tf nctiet to f nit if a. 

A person w ho being a tenant is forcibly disposed is 
Mill a lenant holding land within the meaning o h- 47 01 
the Bevar Alienated Villages Tenancy Law, 1921. H* 
would not be such a tenant if he voluntarily ceded Vff™ 
after receiving notice to quit. (Viseounl Dunedin.) SAW' 
SHEO r. VlTHOBA. < I9 f j 

BOMBAY RECORD OF RIGHTS ACT IV OF 1603. 

- Entries in record of rights and mutation Fepdert 

under—Admissiklity innidenee cf-Eltdrnee Act, S 
Eitdentiary value of entries. *% 

The entries in the record of rights and the mutation 
ten prepared and kept under Ibmbay Act 1\ of 1903 «rt 
prepared by public servants in the discharge of their ofta^ 
chiand they are relevant under S. 35 of tbe EndeactA 
to prove the facts recorded therein. The mines axe 0 
any way conclusive, but they are evidence of the 
recorded therein 

Where, in the entry in the record of rights rela « in 8 
particular village. B was described as the separated )<W 
brother of 5 and the reason of the transfer 
from the name of J to that of B was given as pnrate 
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BOMBAY RECORD OF RIGHTS ACT IV OF 1903' CHOTA NAGPUR TENANCY ACT. 1908-(<'-•'•'• 

^Cenid.) Kumar Kamakhva n arain Singh. 


lion, and there was a reference in lk of the record 

of rights to the mutuation register. which aho 't-tcdthat 
p,ivate partition had b«n effected kiwefn the k-Akrv. 
Mi that the entries were cogent, though m* cowdusve. 
eviilence of there hating I>e«n a partition k»«tew the 
brother,. , 322. 

BOMBAY LAND REVENUE (AMENDMENT) ACT 

IV OF 1913. S. 135 (J). 


(1929) 32 Bon L R. 515-31L. W. 352- 
1231 C. 115 A I R 1930 P C. 45. 
CIVIL PROCEDURE CODE. 

8 . 11 . 

-Application of raW of /v«/W«orAr Itirv- ipks guid¬ 
ing-Matte. of Sulkauce within limit, allowed by law ami 
r»t technical on^lrratior., of form. (/"*/ 

KtLlPAPt I* P. DwIJApadaHaS. (1929)58 M L J. 171. 
•Letters of Admmi'tratkn—Pi<wding, contentions 


\p iqi<> a i\n (]) | Lwmw . 


" Wf. ..' 

(We whether Komluy Act of 1913 ha, a retrospect 
effort, and whether S. l35(/)of that Act 

- Entry in rtttrJ of n <ktt tmi ftp '• 

-C.^tirtnili ol—Pmnmytion •» to. 

Under S. 135 (/) of Homl-y Act IV of 191) a. entry » 
the record of right, and renter of mutation, r 
kerned unit-' the omtiary«»pin»«dX'''*" •' 
nvtA ,. nis\i (1929)68*. L J. 322 

BOMBAY REGULATION (V OF 1827>-S 15 (3) 
Sttft J",/ jftit'MUl *i- . , 

Sol. S. 3 of S. 15 of Bombay ReMal.no ' •* «' * 
not limited to the case where the creditor lu, km pUrtm 
potion and remain, in po«e„ioo. hi *”■»*"£* 
ral and wide enongh to cover a «"*W^"”*** V 
|y a usufructuary mortgage, bat on ler which tbtmoet.ip* 
has the the right to collect the rents and profit* of the »srt. 
gaged piopeity. and under which he ^ 

>ion of the mortgaged property and colkvt tk '«•' J* 
profits arising therefrom hot <*«•«* guts •PP**£* 
Vo the mortgagor. (Sir Lmt/rt Sam/trom.) N LkAMH 

N' 1 ’! '■ V'"r.’ "(SjSrYa m BOft 

CHINESE CUSTOMARY LAW-/IW«r-.vWr r. 
4*.faWi only -rf ' 

Admin ami** of ot*i< h if 

„ nJ for k*ti *i tan-FMtit. _ 

<W .toto «*, the «•« *' 

k- ,!«kl t» Jur. » Ihauk .1 to 
,h„ to ri|M»«■««»« 

Where the Courts Uh* f««l that the ***** 
Chinee Buddhist. who died intentate ^m.nntotd 'he 
••Mate of her deceased husband for herself and her <hiH.m 
from the ika.h of he. hwsl-od. and that. whrN vk wa, m. 
adminbteriMshe mortgaged f *T J 

borrowed for nectvity and^e.ptnded for the Ihenrt.^ 
the estate. Mi. affirming the CowrtsUlo*. that, whs^er 
the Chine* customary law oe the ordinary law app* 
cal 4 e to tbecaie. the mortgage was a valid mortgage tm 
was binding upon the property compri^d therein- l*' 

www„,..) *m 

0H0TA NAGPUR TENANCY ACT 1908-Ss 84 (3). 

87 -A WtrJtf rifkt trtftrti mmhr U 

miniHlilyi* niitut •f-Cmutma 

Sml nnitr S. 87 to fortify fntry-Om rr«e- •' fit-*** 
It is open to a party aggrieved by an entry m a r««a 
rights prepared by a Settlement 
. of the (lota Nagpur Tenancy Act. 1908. loto a 
. under S. 87 of the Act. before a Keveme o&tr -hm > 
t months to rectify the entry in the Khewat. If he 
• do so. the entry stands ,r.d cannot bealtmd by the Cml 
k .Court, and under S. 84 (3) it b to he ‘cv^drmeof the mat 
7 ter referred to in soch entry and is to be proumed to be c 
Afreet until It has been proved by evidence to be 
} .(Sir MnWtlht) SURINDRA NATH KARAS DtO. 


"—Ha MNUbHi w f id d*a »it. Stf Hindu Law 

_Ktv.KS.0Mt. (1929)58M.L.J.171. 

_ Sope t4—Nor eibanMive *>f «iictim«ance> in which 

role ,coining ui imJvrt* applies (UrJ Dir/iif.) 

K.ur,n..,,,»U lf .m,.« iB9i58MLjm 

-Tirfc/e Imi-FMftbt ""iff S. 116 of Fxiiout Art 

—/AlVtY if.Unit ,f> Irtlf •»» •».!»'»•/ /• Al ki I«r— 

Ejfiry ..// U f iftUrMt." W til/.- A* 

Urn* 4« 4;ar.rf. f j/Ar—JA«o/4i»**r/r/g. 

Tb apprilMt wa* -oe ««f Hie f«n dnldfcn "f 
who h*l rlifsl intrMatf. In .in rjrCtnKUt ^iltlie fiH Irt* 
rMwVwt '««rht to obtain a<Wcnv ol eji'lnwnl again*! the 
jpnrilawi. ihr »id.m of S. V. and tl* time Cfhw ChWlW 
u| V V TLc lM re*pocahsil. who^ title iolhc 'iit land 
wa* dnbd mwler a cewcyaM to him by the widow (ami 
evrcutiii) of S. V. lud granted a ka*c to (he appellant of 
ih, midland, wpowhwh be ami Hie other dehndant* were 
ie*d»g. That «it wo*t op on appeal to the Privy Coon, 
til The Board wa» ol ojanion that that the conveyance 
b, the wid<* operated to pn to the l*t respondent only 
her intenst as widow in the ,akl land, and not the benefi- 
cia! inUrc*t* •/ the ehildren. but that the appellant was 
eMcmncd. wndee S. ||A,4 the KvHtKt Act. in* d«|iM 
the title of the fc*t re^onrWnt a* regard, lib (appeHant* 1 ) 
own share of the swil land The Boaid accordingly p*,cd a 
g that the l*f re^wndent wa* entithd IQ I 
•waiter of two third, (oraone riath share) of the land 
foe 

TV appriknl sued wlnoqwewUy to obtain a rkci'ion that 
ibe owritfh Mure so declared by tk Board to k the 
pe.pnv of the 11 rmpoadoil wa, hb(appellantc')property 
wot l« any title »«pn |rd W him rtlweqictfly t<» (he date 
of the iVuidV ilciibn. Imt by virtws- of a title th.ii caking 
in him a, rt Of tk Chihlrm of the inflate, lie claimed 
that lk eMopprl wndw S. IK. which prrvoxd him finm 
a,<t 4 < hi, title b tk fitment a.t;on.wa> tempotanj 
aJj and <ea*ed to operate when k gave up powewoe ol 
lk land and wkn hi, tenancy accordingly came to an end. 
He claimed that being no l-nger e*topped unde. S. 116. k 
•as entitled to a,*ti and okain a dwlaration of his owner- 
Miio. ami that tk matter was not ttt iniutU. 

ilrtJ _n— tk appellant's contention, that the 

mkeqwcwt sail was larred trader S. II. C.P.C., l«au« 
lk iodgnamt of tk Board in ire prior suit bad. in dear and 
mumNgm*' language, determined finally and ccneloMvely 
tkowr>*r*hip of tk share claimed by the appellant intk 
i. (Lri K"i*l *( A'«//.nv«.) VKRTAN- 

-8 11. Expl lV.—.l/aWrfa* lAW—Dmr—Wiitv 

Ub*tfmn*mofo*ir< t,M< unio otaimf 

—Sait h rtM Mr for fonttum of hi ikort of ntotf- 
Wii.-Ji tht" to i«xr i"—Inti nil on imtr morriar 
-Claim to-Omunmtf fat foneari-CU m res judicata 

^oTtk death of a Mahontdan, one fourth of his pro- 
perty devolsed upon his widow, and three-fourths on hb 
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C.P.CODB<1908H< <*»i 
S 11 -(f. */.) C P - C0D E (1908MCW/.) 

- - 

i H.ntt' Jnfl! ihe uw'in. alleging that ihc \ • cn*n«»t. Eventually a deem was passed in the mir ; n 

It 7^1/ '“•u«K« ni |i,i 0n4 | deJil ofppuJl T, J! , T. S Nem,hdf *- ^ applied to ihs court 

Tin 'i ,fe .; ’ U ' ,h ' ''“’"'I ,hc plajl, ^ ? ,ely '°P a > ' n, °court the 

«<>iii.nmil an alternative prayer fo r defirm of'L l oZ * "'ft* 1 ^ atol ' ti t >7 him to be 

>h-,e on paym™, of ^portion of ,he,W «?,/* !* » S _ m ****** *m. The (& aide a" 

F?Xt^Kr£S? =Kr-~‘-•—-a 

r.tTi In " riki, K»« ,e halan.ed.efor «W ,£f . ' /,he "' l P on broughtt »h« suit out of which the appeal to 
J v, f^ . no,< ■»**«. «ahe into account .he Int^,' ,'^J *:£"*• 'or the recovery from /of the 

he dower » arrear. no M.ch claim havin ■ (L .TrT, ^ ? *•? COOrt ** ,be »"* “nder the security bond 

*# ,ho The amo.ni ,?« IW ,| f,„ J" f . *!*! ar ' d »“ ld ow ,0 S in satisfaction of his decree W ca« 
and p'RM-sinn was retained. llViZtlT *"*& ** ,ha « 'he *c«e in the prior suit havini hi 
ative inTnt^' ' / J '" b: ^ Utfl,I > W***4 K^,. F , re * Ch Cc *W* ,hf imouM of the security 


; 7 n “I*«'». have been male rr,.^ ,k. ~al c or ine decree therein. So far 

/W«-A.mrfMOT.. 7 "1 "‘ M : ' M|> ^HAI££LSHI1««| jnd Sous. 

/w«. ammu. i. j. ns. 

I" » «*'« '»«!«<.« «.*«, _ 8. 100. 

f'Sim'vT!" "* 1 Sul " , ' n "" °f fani. the °-S —'UatBKulwMi^oniiMKiieo ol-Fixlin, b«d»p- 

«S iIu ' "* Mw«. heWj .Hit-mnSthn*, 

aiul Kolhar '''*' IRh1, Uf,e ‘'toated in Sahara lvi eiom Pf 1 * 0 —IN^tinction between cases of. (1) Set 

not bl. Su *7” & *'«'« **t. «d Mbit "W*™* SECTION—IHTERF ERENCI 

/*«%?£ i!? 1 *' * "D"' (1929) 69 M. L. J 53. 

«o fry the suit. if Jr "" were ^wiwt^ '** q0f>,i0 " *“ * he<bfr ,he wit llnd, 

pettien situated in KNltanurTh.,^ peo w m,hKW ' n t 1 P"«hase made by the respondent's father 

the suit so far * j t .-if. J ' had to trj *! ,n ao<1,c « and the whole of the’relevant evidence in 

Hinted in sum aid thar • T W * d W T, « f 1 "" T ? CTmen,ar T' ,hf Anient, themselves 
properties i„ "* "««papcl foundation of the rights claimed by the 

frrent Court inViti»h a dtf. ** a fodi, ‘IS 0B lhf M ' d qu«*ion wa». 

«i«hlhoMrp,ol^ 2, n ^ hhad «o deal ■'*««.M «*. not a finding of fact at all but an 

Tlu- u'onb "a Miit^to oliai » I T?""; ? ,hf Vari0W dco,n * nU constituting the 

property " in S |7 r r. r ,Hlf ( ,fs P w,,n T immoveable f '’ Bnda, * 0n ^ «he respondent's rights. (W Btukmultr) 

f", forcvlmute or sale anScwu* *mvm <Rtfi r. M»KHAN LAL CHATTF.RJEE. 

"within EhrSfitalfdS ^ -ords OW) 34 C. W. N. 286-A. L R 1930 P.0.83- 

must. howitS;' **««".<?'"' in that ^ctKAn c 58 M LJ. 218. 

different Courts i 0 which the 'T kriv,ic,ion <>' of-Interference with-Jurisdiction 

plies that kili. theCodeof CviJ preedure an - ntrtra «.'* - Construction of-Fmding basedon. ^ 
provisions of th^r^r' 1 ' " B,i,i ' h ,Rdia - because tl^ SUPPLB,l - v T UNDER THIS SECTION—INTERFERENCE 

S WDW C (1929)59M. L. J.63. 

Hnti'h India. (Sir /-, v /5 °' «he Courts in Fact-Legal eflect of proved - Question asto- 

Balwant Natu r Vinv* Nilk 'nth Ur - 3 V/ Supplement under this section—inter- 

/SSSS! ? HARATI ERRNCE vwa ( 19 23) M M. L. j. 63. 

--S. 47 -F.xttudcn »r j A 194 fI99200 ‘- -Fact-Proof of-Quezon asto-Fact purely. Sn 

KfX'Jy Zjr ", SfN '* ,{ SUPPLEMENT UNDER THIS SECTION-INTERFERENCE 

“ « £ 2 * 7 UND “- (1929) 69 M L1 “• 

Maintainability' ’ *” r “*"J * - Ftnj.n; t f («,-Err<r ,o-hUrf t ,mt i*<*U 

In a suit instituted by S aeajnu |/ an a , P . 

JJS’i ° bfained an 0r<kr 'he attachment We IT • , N ° MC ° nd ap?Ql 00 ,be 8 roond ,fut ,h * 6r « a PP d ‘ 
I^ n ' of a *«ni of money in fixed p ^ 7* 10 “ entmltm Evading of fact. The cmly 

The sum stood in the Bank in the iS u ,J **7 qoe,K * ,hKh ,be K 8 h 00011 an wwidw in second ap- 

^ t0fX ^ ,fa ^'ty bond for the sum attached. M 
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C. P. CODE (1908HC.W.) 

S. 100-( CeiUd.) 

its findings of fact are final and conchsire. (Sir Rimed 
MilUr) MlDNAPORE ZEMIHDARY CO.. Lll'- r. SECRE¬ 
TARY OK State for India in Council. 

(1929) «C.W. N.1- A.I R 1929 P-C. 286 = 
561.A. 388-301* W 600 - 57 MLJ W9 

-Finding of fait—Error fion a» lo- No interference 

even in case of. Set SUPPLEMENT I'NPEK IMIS SECTION 
-iNTEKELKENCE L'NDIK—JlRISDtClION. 

<1929 ) 31 L W 321., 

— -luterfereuei um/ti —JurUdielum—Rulet at (e. 
The question whether a rlatclory piesurrfticn b re-, 
hutted by the re't of the evitkwe i\aiway> a quoticn of fad. 

Questions of la* and fan ate to deubt often diicoh to 
disentangle, but. a' rrgards jorisdktkn to interfere in 
second appeal under S. ICO of C. P. C.. the blowing pro¬ 
positions are clearly established:— 

(1) There is r.o juritdkticn to entertain a ie*«d appeal 
on the ground of HW l e n findirg of ink, IMWI s r *" 
the error may mm to tc. 

(2) The peoper legal effect ef a poted fa*t b cmtialy 
a qursticn of law. but the question whether a fart ha* hen 
proved when evidence foe and again-1 ha* l«m properly 
admitted b necessarily a pore qustkn nl fad. 

(J) Where the question to Le raided b <tr nf fait. it 
does not involve an bane of la* me.ely lesao-c tbewneri* 
which were not instrumentsof title oe otherwise tie direct 
foundations of rights but were really hbiotkol material, 
has* to be construed for the purpose of deciding the qe*> 
lion. 

(4) A second appeal would not lie btcawe vme portico 
of the evidence might le contaired in a document oe d«w- 
ments and the first appellate court had made a mistake a> | 
to its meaning. (*> Bind MHltr.) Wall MaHOMID i 
r. MD. BAKSH. (1929) 571 A 86- 1 

11 Lab 199 - 59 M L J 53 

-Mortgage—I’Mifiuituary mortgage-Nak of aoet 

gaged property by mortgagor to mortgagee suleequc* lo- 
Ouotion as to-Fact or law-l'unjab Lar.U Resume Ait 
XVII of 1887—Record of tight* umkr-Entiwv in- tvjd 
cnee of sak consbting in part of. Stt SUPPLEMENT— 
Mortgage—Usufructuary MORTCACI. 

• 1929) 59 M L. J. 63 

-Statutory presumpticn-Rekital ml. by re*t of t«i 

dmce-yuestion as «—Fact only. (Sir *•"* J/Mtr.) 
Wau Mahomed.-. Mahomed Rak'h. 

(1929) 59 M L J 53. 

- Tenure—Permaneul ulllim,ml—Tiumrf if ended . 

kfere—Quedieu mi It—feel er Uv. 

The question whether a tenure eiisted before the Peima- 
nent Setlkment is one of fact. (Sir Rimed MilUr). MAMA- 
RAJA BlR HlKRAM KlsHORE MaNIKYA BAHADUR r. 
All AHAWAD. (1930) 34C.W N 793. 

8. no. 

•- Affeal under — Ri(kt a/— C-mdilitmi — Suhtei- 

miller if nil and if tfpeal-Vtime tf etei ifanIJ k 

Rl. 10,000 tr mare. 

The word "and” m the amount or value of the subject- 
matter of the suit in the court of first imtarue must l* ten 
thousand rupee or upwards, and the amount or take of 
the subject matter in dbputc cm appeal to His Majesty is 
Council must be the same sum or upwards in paragr.ph. I 
of S. 110 of C. P. C, means " and “ and rtf or.’ so 
that each of the two conditions has to l* separately fulfilled. 
(Viuaunl Dunedin) GUDIVADA MaNGAMVA r. MaDDI 
MAHALAKSHMAMMA. (1929) 58 M L. J. 184 

- Sulieet mailer tf iuil—fritted er meime frefai 

lutufuenl la dale if fad eutrt's detret if minded in. 

Interest from the date of the institulic* of the suit to 
the date of the decree of the first Court onotf be added to 


C P. CODE (1908MCVrrf/.) 

S UMC^.) 

ascertain the amount m value of the subject matter of ih< 
*uk within the mtanirg of S. 110 of C. P. C. There is. in 
this ir*pect, iso diltrwc bctnrtrt interest ami mesne 
prints. 

I. L K..» M. MJ. approved. 

Mono prr-fil* are something attaching to the Mibj.) 
ilaimeil and ntf what b the snlijrel of a rlirrtt ilaim. (J // 
.emml Dun,Jim.) CUHVaDa MaNGAMMA j-. MAI^l 
MaHaIaKSHMamma (1929) 58 M L J. 184, 

Or. 1. R 8 

■ Affh'mhlily—.Vamagtrirthfiemi annul,,,* in 
fiiulM.m llremfi mfimti—PeiUllitu ,/ fi. fitly fnm- 
Smil fa reentry ef, fa fin.* :,ili fief net ary idle. 

The Secretary of State *u«d toncovef po**eviwof 
tain lands frcm8 persons deniiltd a* " all resident and 
Mahanti <4 J«na Akhara.” The luna Akhara was an 
umegbfetsd a**«iali< n of a (ectidetaUe numltr of sadhu*. 
and at the dale «f suit the Afar'anlr were tie n. wgti* of 
the insiitutiso and were, llrrvgh their agent*, in po**es>ion 
of the suit propeity. The main question iniheiase was 
whether the suit pr« petty wa* giantid I v lie Crown lo tin- 
|ona Alhjia l«y a *unud, it wa* found lhas it was not. 
and ll at the p«< prietaiy title lo the suit pi. p. ily wa* in the 
pfaim.fi 

H.ld.t* \ the above fad*, that it wa* tw-t nnr*saiy f.-r 
the plaintiff to olAa.n kavf under Or. I. R.R. f (M’.C. (.'re 
lam lei Sander Km.) M.AllAM ItHAt.WANPlH r. SKRE- 

tary oe State fur Inna in Council. 

(1830) 34 C. W N 849- 52 C L J 51- 
A.I.B 1930 P. C. 232-59 M. L J. 134. 
Or 23 R 3. 

1 <’ "fiemi u—Reterdi my ef—Dm till, n ti I, —Pr,<■ 

eetdingt mud le Uerl nddauhal in iudi<e—Pi,Uutin( ef 
—/mitred fimetr mi le. 

The word* of Or. ?J. K.34C.P. C. dorm in trims 
appear to c«®fei a Ascretion on the Court, lent their lord. 
»h.p* de*ite to say nothing to p-ejudge a cmtenlit n that the 
courts regain an inhetrnt power n>4 to alb w thijr p:i«ced< 
ing* to I* used to work a *ut-ianiirl inju*lke such a* 
emerged in the case of Neale v. Gordon I/nnr* in (1902) 
A. C. 4f6. Uad Alhm.) SOU KEN DR A NATH MlTHA r. 
TaBVUU DtfL (1930) 57 IA 133- 

34 C W N. 453 0 1930 A.LJ. 489 32 Bon LR. 645- 
51 C L J 309 - 1231.C 515 -11 Pat L T 461 - 

31 LW. 803 = AIR 1930 P C. 158- 58 M L J. 551. 
COMPANY 

Joint Stock Company 

-Shares <4-1x01 situation of, for purposes of 

lialihty to or immunity f'om Inal taiaticei-Toi. See 
Tax—Joint Stock company. 

(1950) A. I. B. 1930 P. C. 10. 
Sbarei In 

- AUdmed tf—Exit trier » eadrmel :<a/td fie, teftre 

illdmemt-Cemdllieni. 

Thm maybe a valid executory ionlia*t for the allot- 
merit of shares in a tompany imstituted by offer and 
communicated by Miepance before allotment is made. If. 
however, the wly facts are that there » application for 
•harts to a Company, and nothing further is d<*e by the 
Company but allotment, there is no iCTckded contract 
until the allotment is communicated to the appliiant. (Lerd 
Mhm .) Bai Mango t . pharaikhand chiton miijs 
Co, LTD. (1930) 34 C w N 585 = 32 Bon. L B. 812- 
1231. C. 717-61 C L. J. 439 = 
A. L B. 1930 P.C. 134 * £9 M. L J. 61. 

- Fully-paid tlarei—Ailrtmrn! ef, mi fiittof rlaret 

fire fated— Leu frem-Ted-Sale tf furefaied ifarei— 
Lfahlily tf mllaUm—StU illuitry-Ufetl. 
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COMPANY tv,.'.Vi 

Stares in 

TI,C .;p|*l!anK the In-ti-m Compny. *.u iikorpwatcd 
in |n<IU in r*20 will. * nominal capital of / crons of 
divided into 350.COO»hart> of K*. 2M each. Pto 
nHtd a private o-inpii) \fj two Ei^gli>h Cumpnies. all 
the i"U«d share* of the- Indian (Vmpny were pr»tRally 
ut hrhl l*v ore «• ihtr «’f tko* ccfiir . He 
Indian Gmpany was really otab&tal Out it might 
acquire fro.n the English Companio 312 Sl7 * 10 : 1 ' Md 
lij them in the- Burma Cwpuratioa. Ltd. The Indian 
fompany enteral into two jpttnmi« with the Engli'h 
Compnie* in regard to this matter. one in Felruary, 1920. 
and the other in November, 1923. 

By the agreement of February. 1920. the Indian Company 
contracted to punha«e the whHe l.|.,k of the Burma 
Corporation 'hare* in cnnsdrratkei •'( the i>«ue of an equal 
numlm of *hai«> in the Irrlinn Company credited a* fully 
|vaid. Out of the 3I2.8J" •luri'nl the Indian Company 
lepre'Uitinp the then lorsph ratuan for the Burma dare' 
•w half—it 1 56,41* *harr—mne to lr allotted imme- 
•Irately while the remaining sluio were to IcalMud at the 
talc of me share f«*r e.n h tw.» 'hares of the Burma Corpora¬ 
tion is deliieml to the Indian Company. The wMe 
weie. however. to It «U litvicii Within 3 years. In 
the meantime pmsewhn of the inddhercd 'haiowasto 
lie relaiiwtl by the Engli'h Companies, and during the 
period prior to •ompletion those companies were given 
power from time to lime todepo'it and charge the'hare* 
for their own liabilities joint or *ereral or for their liabilities 
jointly with any other pities. The English Computes 
were a!*o gi'en power with the coa«ent of the Indian 
Company to 'ell any of the undelivered 'Karr* ami either to 
utilize the proceed' of «alc in dnckugf of *inh fijN litres in 
which event the |»mha* on'idaatien wj> to l« "prupor- 
lionatciy rnhicwl"—or to remit the proceeds to the Indian 
I om|uny. in which event "the npivulmt pmtha* -.'O'ide¬ 
ation for the 'hare*" «.•> to It duly allotted. The I56.4AR 
'hart' of the Indian Company credited a« fully pid 
were dulv i"ued by that company as provided liy the pin. 
•ipal agreement. No Burma shares at all were ever 
delivered In the Indian Company. On the day of the 
expiration of the three years limited for rrapktio. all that 
had happened wa* that 156.408 ,h arr < 0 f |}* (pdian 
Company had l*e^n i"«ed a» fully paid for rvth-ng. 

By the agreement of November. l923.it was ptovkWd 
that the Burma shares need not any of them K- dcfivmd; 
that the English Companies, with the general or 
special authority of the Indian Company, might -ell any of 
the shares and should in that event on completion pyto 
the Indian Company the proceeds of sale, together with all 
dividends received on the ‘hares. In consideration for this, 
it was agreed hy the English Companies that the purchase 
coo'kleratinn mentioned in the agreement of February, 
1920. should not in any ease exceed the 156.408 shares 
already allotted a» above stated. 

The agreements left the English Companies with, in 
effect, the same dominion over the shar* as they enjoyed 
before the so-called sale. They did not in any real sense 
embody a purchase of the Burma Corporation shares by the 
Indian Company, in consideration of the issue of folly pid 
shares of that Company. They more truly embodied an 
arrangement under which the Indian Company, getting 
everything to which under the agreements it was entitled, 
would receive a sum of money only, a sum which it was 
under the arrangement bcond to accept in satisfactk* 
whatever its amount might be. And as. in the events, it 
received a sum. less than the nominal vahe of the shares by 
Ks. 32 each, it was contended fer the Indian Compny that 
the resultant figure represented the Ice* sustained by the 
Compny in respect of the transaction. 


COMPANY—(CVw/rf.) 

Shares ln-(CWd.) 

Held, overruling the contention, that, on the principle 
enunciated in theca* of Moseley v. Koffyfontein Mines, 
Ud. (1904) 2 Ch. 108 (118). the English Companies 
remained between them fiatde for the discount which had in 
fact materialized, and that, as there was no doubt as to the 
solvency of either of them, the Indian Compny sustained 
no loss at all. 

The Commissioner found that in 1920 each share in the 
Indian Compny was worth only Ks. 98. But the Indian 
< ompaay nevertheless amended, relying upon/« re Wragg, 
(1>^7) 1 Ch. 7%. that, in ascertaining, on a question be¬ 
tween it and the revenue, whether the transaction 
resulted in lorn or not. the allotted shares must be taken at 
their nominal valoe of Rs. 200. 

Held, further affirming the High Court, that In re 
WiJfg did not compel the court to take the nominal valoe 
°fallied by the Indian Compny as necessarily 
itpre*eniing the price pid by that Compny for the 
Burma share*, and that that ca* was no bar to the Court 
awrrlaming the true valoe of the shares. 

/* rr Wragg hi' no application to a ca* in which the 
tran'a>ti<« regarded >s a pure ha* and sale of shares, was 
ilkcory altogether. It ir abo inapplicable to a case in 
which the issue is one between the Revenue and the Indian 
Compny .m|y. (fad B/aueikurgi.) THE TRUSTEES 

corporation (India), ltd. Commissioner or In- 
come-Tax. Bombay presidency (1930) 571. A. 162- 

59 M. L. J. 242. 

- Fu!tj~-Paid litres—/siue of litres os-Vtlidity 

of—Poinhlilj of rendl Hint inue (hereof aI a diiicwd- 
Eierl. 

If an arrangement for the issue of shares is such that in 
the cocr* of its doe working out there it as much as a 
pov'ibility that in the result the shares will have been issu¬ 
ed at a discount, then the issue of the shares as fully paid 
cannot I* justified, (fad B/tneskurgi.) THE TRUSTED 

corporation (India), ltd. *. Commissioner or In¬ 
come-Tax. BOMBAY PRESIDENCY. (1930)67 LA. 162- 

59 M. L J. 242. 

- Paid Mf litre .June of litre ti-Effeet-Comfany if 

heemet deker It litre Judder in reifeel of (hoifull tmoud. 

The view i> not correct that a compny by the issue d a 
d-are credited with a definite sum as paid thereon, become 
in vme *n* a debtor to its share holder in respect of that 
full amount. A Company is in no *n* debtor to capital. 
The amount credited upon a share may, as between one 
shareholder and another, while the Compny is a going con¬ 
cern. determine the proportion of profits receivable by him 
as dividend, and. in a winding-up. his proportion of surplus 
assets. But it has no influence to extend or increase tbe 
aggregate amount available for decision in due cour* of 
administration amongi the whole body of share holders; nor 
dc« it make tbe Compny a deb'or for any sum at all. 
(fad B/anribrrfi.) TRUST!FS CORPORATION (INDIA). 
LTD. r. COMMISSIONER OF INCOME-TAX. BOMBAY PRE 
SIDENCY. (1930) 57 L A. 152=69 M. L. J. 242. 

- Preferenee litres—AUetment lo eredilors of for 

tieir e/cimi—Concluded eonlrtel fer—Proof of. 

Held, on tbe evidence, that there was a condaded ex¬ 
tract between K and the respondent Company to lake pte 
fereoce shares for tbe amount which be sbtwld be entitled 
to Claim, (fad Atkin.) BAl MANGU V . BHARAI KHAND 
Cotton Mills Co., ltd. (1930) 69 M. L. J. 81. 

- Preferenee shares—Allotment to eredilors of, for 

(heir claims—Offer of—Meaning true of. 

He offer of a Company to allot preference shares to 
creditors for their daims can only mean for their just 
claims not for what they may pat forward as their daims. 
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COMPANY—(CW./.) 

Shares la -(Cmtd.) 

{Lard Atkin.) UAI M.\NGU 9. RH.ARAI Kll \M» ColTOX 
Mills Co., ltd. (1930) 59 M L J. 61 

COMPANIES 1 ACT (VII OF 1913). 

- S. 109 —Ftgi It ration *t turtgag! to— 

Fa il nrt—EH id. 

Sec. 1G9 of ihe Companies 1 Act. which require* a Broil 
gage coming within its terms to be registered in a particular 
manner and within a five! time, dot* not avoid a autg;age 
not so registered absolutely. but only so far a> any sevaritj 
is given thereby on the Company's properly or under tiling 
The effect, therefore, is that if a mortgage is not Kpslncd 
it is valid as an admission of debt, but a* again*! a cmli 
tor or the liquidator it could not be said that a valid charge 
on the Company’s property had been created. {Sir Lmct- 
Id Sand,non.) LaLA RAM N ARAIK t. RaDHa KlSHlX. 

(NX9) 571 A. 76 

-S. \2Q—Eitoni-* >>l limt for n filtration and,, - 

Oidir o/-Ruination in, of n(iti of any »<r(U{n 
aurtud in tit mtantimt—Mtamng and i/til o/—M>tjag 
fxfniily titled to h only (fieW modgag, it .-m.ihd into 
fir it mortgage merely ty fnonty of rtgnlralion. 

The Pioneer Mills. Ltd. (hereinafter called the C ompany) 
who carried on the bu*ine*» ol vagar nunufa*tum*.cvcvu!- 
ed.on 108 1922. a mortgage in fa*oui of the plaintiffs, 
the property comprised in the mortgage being rhe Com¬ 
pany’s sugar refinery and the dntilkfj. It wa* diprlited 
that the mortgage should be treated a* a *e*ocul mortgage 
against the sugar tefinery and a* a first mortgage again*! the 
distillery, and the mortgagor (the Company) covenanted 
that " there was no other charge or mortgage again*! the 
mortgaged premises eacept that of the Tata Bank again*! 
the Sugar Refinery". The mortgage to the plaintiff* wa* 
registered in pursuance of the prondon* ol the Indian 
Companie’s Act o/191) on 21 II 1922. the time for regi* 
(ration having Ixtn eitrn-kd. under S. 120of that At. I.y 
an order of the High Court of Calcutta. dated H II 1**22. 

On the same day,108-1922. the Company executed 
a mortgage in favour of the Tata Hank (hereinafter taM 
the Bank), the premise* compri*ed in the mortgage being 
Ihe refinery and the machinery attached thereto on which 
Ihe plaintiffs held a second mortgage. The mortgage to the 
Bank was registered under the Companies Act on 
22 12-1922. the time for regidration having been tikrdcd. 
under S. 120 of that Act. by an order ol the High Court at 
Calcutta, dated 6 12-1922. That order exlnwing the 
lime for registration eipre**ly dated that il (the order) wa* 
to be " without prejudice to the right* «.f any mortgager 
accrued in the meantime’’. 

//rid that the Court having extendej the time for regis¬ 
tration of the Hank’s mortgage, and the mortgage bavmg 
been registered within that time, the mortgage was modi 
luted a valid charge at initio, il.. from the date of it* 
execution.10 8 1922. subject only to such ccusditiocs a* 
were imposed by the Court in the order which extended the 
time; that, as. on the face of the plaintiff* mortgage, it wo* 
only a second charge upon the refinery, the rrsmatico in the 
order of 6 12-1922 extending the time for registration of the 
Bank's mortgage that the order should lie without prejudice 
to the “rights of any mortgagee accrued in the meantime" 
could not have been intended to convert the plaintiff** 
»<ond mortgage upon the refinery into a fird charge thne- 
Oi and that the said order had not the effect of interfering 
with the priority of the Bank 1 * mortgage up* the refinetj 
over the plaintiffs' mortgage therein. 

The right which the plaintiffs had to enforce their mort¬ 
gage against the property of the Company depended not 
- only upon the registration, tot also on the terms of U* 


COMPANIES ACT OF 1913-{(W./.) 

mwtgagc itwdf. and the ight wbkh they had to enforce in 

tr*p«\: of the ritonv ma» a Sec-usd <haij*e only. 

Tlte cxpre**kui “in the nraMimc" in the order mud be 
talen to ratac the pni«.l luiucvr Ik elate when the said 
“*r*eagc *h«*j»l have been legidered and Ihe date of actual 
regidraipc. (Arc Umd.e Sand, r,on.) I.AI A K.AM 
•Varum r. RaDHa KisIILX. (1929) 57 I. A. 76. 
CONTRACT. 

-A’. *- i‘U.*ty mutual,. ,</—/.: id< nee. 

In au actum for <lanu[*r* t-n breach of ontract brought 
by the rc*p«dtni*. 'Itip-mno*. againd the .i|»pcllant. a 
*hipper. the latter ailmilietl the contract and the mm per¬ 
formance of it. and plrj.tr>I that the contract had before 
breach been duly reminded by mutual inn*tnt. All the 
evkVnseEpcm the vital i-urof mcrsvjaa had before the 
hearing been talencm cOoin!i**j>4t. and the trial Judge had. 
therefore. n-d had the advantage ol suing the »itne**e* in 
the ka. TV trial Judge held that the appellant had made 
P«l hi* fdea if ie*..**jc«, and di*mi**fd the mil with 
cods. «»U appeal, the appelate lunch of the High Court, 
h««icr. bcii that lire appellant h.il failed In fdablidi hi* 
*a*e '4 rr**i***m. ami cloned the *uit. 

(In further appro! l» the Privy Council, ti/d that the 
pudgmmt <4 the apprUa’c Court iipi*wl »n the evidence 
wa* the mJy (•uklwm judhially pnmi»*il4r. {/.oid 
Rifmtilaigt ) I SHAH AMSuUllA VlNMIANA Id 
N.\vmIMOMI A V tHotel (1930) 59 M L J 1. 

CONTRACT ACT: IX OF 18721. 

S 22—< KIMINAL I’kOSLa ilOK-SlIHJNG 0F- 
(U\SI!4RAIK»0I — A»4k|l OK AGKLLMIM 
SOVMUPft IS PART OK. 

- E:td/n . rl. 

Ildd. cm Ihe evidrticr. that it »a* an implied, though not 
on expressed, term, of au rkrarnama that part of the comb 
deration f« it was that a criminal pnmutiun should not 
Ir farther pimokd uilh. {Si, ftinod Miller.) KaMINI 

Kumak Hash TMakuk h. iurinuka Nath Baku 
THAKUR. (1930)57 IA 117 31 C.W.N. 489 
32 Bob L R 639 -1231C. 187 -51 C. L. J. 400- 
311* W. 811-AIR 1930 PC. 100 59 M L. J. 82. 

hid,mi hading /.• inferewe M—Sn/fideney of— 
Ft fun Ualimint in a>uid n.i nfifiioiy. 

It i* uuhkdy that an rkrarnama will «prt*sly state that 
a part of the irtssJeratiim fin it is an agreement to *eltlc a 
uimioal pr*r«»iinn. Il it enough in *uch ca-e* if tvklcncc 
i*pna lion whhh the inference iH\c**aiily arises that 
part of thcc««*idaati>ai i* unlawful. {Sir Dinod Mutt,.) 
KlMINI KlMAK BlMJ TllAKUK r. ItlKKNDK A HATH 
BaSUTHaKL'K. (1930)571 A. 117-31 C.W.N. 489- 
82 Boa LB 639 = 1231C. 187 51C. L. J. 100 = 
31 L W 811-A. I. B 1930 P. C. 100 = 59 MLJ. 82. 
—/nralidity o/ nmd or agnon.nt in mu of. 

If it i* an implied terra of a reference to arbitration Or of 
an ekiamama e»«uUd togiie effect to the arbitrator 1 ! 
award that the complaint of a non corapoundalde offence 
will not I* further proewde] with, then the consideration 
of the itftrence or the tkramama, as the case may I*, is 
unlawful and the auard or the ekrarnama is invalid, quite 
i/re*pectiAt of the fact whether any pru*oution in law had 
been darted. (*> Kinti M,lt„.) KaMIM KUNVA'aK 
BaSU TRAKUR r. MtROIDRA NaTH BASU TllAKUK. 

(1930)57 I A 117- 31 C. W N. 489- 
32Bjm L B 639 1231. 0-187 - 61 C L.J.400- 
31 L W 811 - A I. R. 1930 P. C. 100 - 59 M.L.J. 82. 

CRIMINAL PROSECUTION. 

■ - ■ -C ommaurmnt of—June of lummm if (omdilin 
frtttdcnt to. 
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CRIMINAL PROSECUTION-(Gwtf.) 

Qujrt whether a prosecution only commences after a 
summons i> issued, and whether before that stage is reached 
a complainant cannot be said to have dropped a prosecution 
under the Code. {Sir Bused MlUr.) KaMIM KUMAt 
»A$U THAKUR BlRENDRA NATH BaSU THAKIR. 

(1930) 571. A. 117-34 C. W. N. 189 = 

' 32 Bom. L R. 539= 1231 C. 187=51 C. L. J. 4C0= 

31 L W. 811 = A. I. R 1930 P. C. 100 = 59 M. L. J. 82 
CUSTOM. 

- Rtasen for-Oiuppearemee ef-.Vn+ekallengt of 

(ustom tong a/Ur. 

Customs are apt to develop into traditions which are 
stronger than law and remain unchallenged long after the 
reason for them has disappeared, (Lord Chant ell or.) 

Henrietta Muir Edwards* Attorney-General 
of Canada. (1929 ) 58 M. L J. 300. 

DECREE. 

- .Iffoil from—Reelifea/m in—Only ef appellate 

Court—Peeree as it stands impr/ft! 4*4 nnen/ereeaUe— 
Aff.ll.inl not <ut, for any relief exetpi umfltU rmrsal 

ef Jteret. 

Where it was found lhal Ihe decree under appeal was. as 
ii stood unenforceable, ami, even if enforceable, certain per¬ 
sons who were not parties to Ihe suit could not be compelled 
to apply certain money in ihe way in which it was intended 
by the decree that it should be applied. held that (he decree 
could not be led in ihe form in which ii stood, and lhal. as 
it was the subject of appeal, it might be resii6ed. although 
the appellant had not asked for any relief, except for its 
complete reversal. (KiammT Sumner.) ROBERT HER¬ 
CULES Skinner p. rosy Skinner. 

(1927) 1081. c. 350- 
5 0. W. N 245 * A. I. R. 1928 P. C. 61. 

- Cement dteret far money—Extent it* of—Bar of 

right of—Conditions t» he ohtened by judgment debter » 
,n to oft rate as-Fnlflment ef-Endenee of-FJfeet ef. 

A consent decree for money provided lhal ihe plaintiff 
would not be competent to execute the decree within 0 
months, and lhal if the defendant executed a /u/tt in terms 
of a certain agreement and the plaintiff executed a hobnhat 
in similar terms the plaintiff would not be competent to rea 
lise the decree money from the defendant, and that other¬ 
wise the plaintiff would be competent to realise the decree 
money from the defendant by executing the decree after the 
expiry of the said 6 months. 

On an application for execution mad* by the appellant 
(plaintiff) for realization of the decretal amount by sale of 
certain properties described therein, JuU. affirming the High 
Court, that the respondent (defendant) had always been 
ready ami willing to execute the patta, that the appellant 
had wrongfully prevented him from doing so. and that the 
appellant was not, therefore, entitled to execute the decree 
as a money decree. (Sir Leueetot Sanderses r.) MaYa- 
SANKAR BHACWANJI:.SACHtNDRA MOHAN GHOSH. 
(1930) 62 C. L. J. 110-32 L. W. 66 = 1241. C. 565 = 
AIR. 1930 P.C. 147 - 59 M. L. J. 201. 

DEED. 

- Constmetion of—CenJutt of parties snbsepnent- 

Consideration of—Propriety. 

Where the question is one purely of the construction of a 
contract for sale, and there is no difficulty as to the meaning 
of words, the subsequenUonduct of the parties is irrelevant. 
The question must I* decided upon the terms of the written 
agreement construed, so far as may be, in the fight of the 
surrounding circumstances. (Sir Ctorgt Lentndes.) RUS- 
TOMJI ARDESHIR COOPER DHAIRYAWAX. 

(1930) 51 C LJ. 627 = 123 1 C. 712= 
31 Pud j. L. R. 604=A. L & 1930 P. C. 165= 

32 Bom. L. R. 798=34 0. W. N. 681=59 M. L. J. 43. 


EASEMENT. 

-Water of Stream-Diversion of. for irrigation pur- 

poses—Permanent masonry structures-Diversion by putting 
up—Claim to right of—Evidence disproving, but disclosing 
right to direrskm by erection of temporary structures— 
Decree proper in case of—Dismissal of suit—Declaration of 
latter right. See WaTER-DIVERSION FROM STREAM. 
ETC. (1929) 58 M. L. J. 285. 

EVIDENCE ACT. 

-S. 32 (3)—Hindu Law—Adoption—Authority to 

adopt—Evidence of—Widow adopting—Statement of de¬ 
ceased, in mutation proceedings to obtain mutation of 
names in favour of adopted son—Admissibility of. See 

suppleuext-Hindu Law-authority to adopt. 

(1929)58M.L. J. 446- 

- S. 33—Hindu Law—Adoption-Authority to adopt 

-Evidence of-Widow adopting-Statement of deceased, 
in mutation proceedings to obtain mutation of names in 
favour of adopted son-Admissibility of-Cross-examina- 
tkm by reversioner disallowed in such proceedings. See 

Supplement—Hindu Law-authority to adopt. 

(1929)58 M. L. J. 446. 

-- S. 63 (b)—Settlement Offieer't report—Doeuments 

referred to in—Set end ary r.idente ef—Report if. 

In a case in which the conclusions of the Settlement 
Officer were largely based on the jamabandi statement 
put in by plaintiffs predecessor prior to the Decennial 
settlement ol 1790. neither side attempted to obtain pro¬ 
duction of the original, nor was any secondary evidence 
tendered. The couits hriow treated the Settlement Officer’s 
Report on the Survey and Settlement of the District, which 
was not even exhibited in evidence as secondary evidence 
of the contents of the jamabandi statement under S. 63 (5) 
of the Evidence Act. 

Held that ihe report was not secondary’ evidence of the 
contents of the document' refereed to in it under cl. (5), 
or under any other section. (Sir John Wallis .) SUREND- 
ra Nath Karan Deo * Kumar Kamakhva Narain 
SINGH. (1929) 32 Bom L.R.515=31 L. W. 362- 
1231.C. 145-51C. L. J. 602-A. IR. 1930 P. C. 45. 

-S. 116—Contract for valuable consideration-Rights 

relinquished under-Claim subsequent based on-Main- 
taxability. See MaHOMEDaN Law-WaKF-InvaU- 
DITYOF. (1929) 58 M. L. J. 252 

-Mahomedan Law—Wakf—Invalidity of—Rights 

based cm—Relinquishment of, for valuable consideration— 
Claim subsequent inconsistent with—Maintainability. See 

Mahoedan Lai—Wakf—Invalidity of. 

(1929) 68 M. L. J. 252. 

- Partition deeree—Property allotted to one party at— 

Ratine sale cf-Purekau by ether party at-Til/e baud 
en—Right ef purekaur to nforee-Estoppel-Property 
liable at tim* ef alhtmeut to neh sale—Ignorante ef all 
parties as to. 

Where, under a partition decree lands belonging to the 
family were allotted to the defendant without regard to the 
fact that some of them were liable to be sold at a revenue sale 
for revenue doe on another estate, a fact which was proba¬ 
bly unknown to any member of the family, and they were 
subsequently sold at the revenue sale and purchased by the 
plaintiffs, the other party to the partition decree, held, that 
the plaintiffs were not estopped from enforcing their rights 
against the defendant. 

It really made no difference to the defendant whether the 
lands were purchased at the revenue sale by the plaintiffs or 
by a stranger. (Sir Jekn Wallis .) KRISHNA PROMADA 
Dasi v. Dhirendra Nath Ghosh. 

(1928)56LA.74=560.813=33 C.W.N. 289= 
49 C.L. J. 112=1131. C. 466= 
A. IE. 1929 P.C. 60. 
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HINDU LAW. 

Adoptlon-Evideccfl of. 

-On an issue as to whether the appellant had been 

adopted by A*. the trial Judge found in favour of .the vlop- 
lion. The High Court revered him on appeal. The Privj 
Council revened the High Court and restored the judgment 
of the trial Judge, olnerving that the High Court had nut 
given sufficient weight to any of the following matters 

(1) That the support given to the appellant’* case by 
widow was against her own interest. 

(2) That both 'ides admitted that K dtoited to adopt a < 
son. 

(3) That the counter story that A had adopted one .V had 
already been found to be a false stotjr. 

(4) That I Ik appellant in the boa Mated that he h»! 
performed the funeral ceremonies of A and was trot cross 
examined to the matter. 

(5) That at the earliest pobiUe. moment, namely, on the 
termination of the funeral ceremonies of A. the facts a» 
alleged by the appellant were communicated to and record*! 
by tire village officers and the necessary steps were token to 
secure the entry in the Revenue record* in suhrtkalk* fx 
A'r name of the name of ibe appellant as the adopted scr. 
of A. UtrJ T.mlm.) VlRAYVA P- ADiNN.V. 

(1929) 311*. W. 176 (19301 M W. N. 60 a 
61 0. L J. 136-121LC. 205 - 32 Bom L R 499 - 
AIR. 1930P C 18*58 M. L J-245 

-Will of adoptive father reciling-Vake of. Stf 

Hindu Law-Joint Family-Partition-Div ision 
in status—Evidence as to-Will sirsfqifni ih 
DECEASED MEMBER. ETC. (1929) 58 M. L. J. 2451261) 
Adoption by widow. 

——AW i)f—^njnlam—Pr/fa'ihtn (.* aj.ffi^t— 

IVil/in/nfii tf widna U tda/i-Eud/mt tf—Ut.l. 

Where the evidence showed that every peeparatica had 
been made by a Hindu widow (or adopting a boy to her 
husband, and that the widow was willing to adopt the hoy. 
Mi. that in such a case, very strong evidence would ■*< be 
required to prove (he adoption of the boy by her. (Jr. 
/W Mi Her .) UBS.M p. Dlsai. ( 1929) 57 1. A 61 * 
32 Bom L B 368-1231C. 166 51C. L J. 592-- 
32 L W. 34 64 Bom 336 - A I R 1930 P C 93- 

MM LJ 322 

Authority to adopt 

- EtidtMf M-IViJk r 4 J/ftinf—SUttmtnl tf inti 

ud, in mulalien fiefftdinp la Mint maUtton af mtm/i i* 
faianr «( adafitJ m-MminUlilj if. aadtt J. 32 (3) a> 
S. 33 a/ Etidtnft Atl.afamil rturutitr—Creti fumiaa 
lien vn that t#M if rntniantr dtuUxetd—FJet. 

The principle upon which a statement made by a dead 
person against his pecuniary oe proprietary interest is 
regarded as admissible in evidence is that in the ordinary 
course of affairs a person is not likely to make a statement 
to his own detriment unless it is true. But this sanction is 
manifestly wanting in the case of a Hindu widow who. 
altera lifelong enjoyment of her husband’s property, 
desires at the end to pass it on to her own relations and for 
this purpose goes through the form of adopting her brother'* 
grandson, to effectuate which she is bonixl to alkge awtho 
rity from her husband. 

Htld, accordingly. that a statement made by a deceased 
Hindu widow in proceedings to obtain a mutation of names 
in the register in favour of a boy whom she had adopted 
to her deceased husband that she had authority to adopt 
to him was not against her pecuniary or proprietary interest 
within the meaning of S. 32 (3) of the Evidence Act and 
was not admissible in evidence under that sub-sectico. 

Hr Id furth/r , that the widow's statement was not ad¬ 
missible in evidence under S. 33 of the Evidence Act abo. 


HINDU LAW—<CVW.) 
Authority to adopt-UWJ.) 


inasmuch as the Comra-ssicmo in the mutation proceedings 
dekaitdy rukd. and lightly, that lire question as to the 
power to ad<fl was not in i"uc in tbo* preceding* and 
ifi>dhwcd aB era, .ri. mi nation on that point by the rever- 
siooers (against whom the statement was sought to be used 
in evidence in the suit out of which the appeal arose). 
the reversMiers therefore never had the opportunity or 
right to «ro*veiamine upon it. 

The trwe reading of S. 33 is that the adverse party in the 
fc>t proceeding had loth the right ami the opportunity of 
crossexamining. and not “ the light or opportunity to cross- 
examine.’’ (Letd Lvt- Bahadur Singh r. 

Biju Bahadur Singh. (1929 ) 52 A.1- 57 I A 14“ 
1930 A. I*. J. 122-34 C W.N 369*7 0.W N. 295- 
51 C L J-230 *32 Bom L.R 487 = 1221C. 8- 

31 L W 434 - A IR 1930 P C. 79 - 58 M. L J. 446. 

- -fad/wr H aw fid man Sot* hid a/ iu&titnl na- 

i.m u ftm/mlfi i*>idf*l—S*fiifnfj of. 

When the only evidence of an alleged authority to 
adept, o U attempted to be exercised, ami not referred to 
or acted wpem. by the wide* until some 50 years after the 
death of her husband was that of an old man, and there was 
no exact reason given as to why he *houkl have recollected 
except the ciuwmstancts that he gave. u:-. that he found 
the widow unhappy and weeprg. because she was to I* left 
utterly Idpks.. and that she wav consequently told by her 
husband to adopt, ktU. that it wa« impossible to rely upotr 
that pace of evidence ami that pkve of evidence alaie for 
the purp-K of satisfying the very grave and serious onus 
that re-ted the adopted sun of proving tl.e alleged autho 
Iky to adopt. {L»j Hnfinuitf.) Ul. BaIIAUUK SlNCH 
p. Bijai IUHAI.UR SlNCH. (1929) 52 A. 1- 

57 I A 14-1930 A L J. 122 - 34 C-W N 369- 
70 W.N 295 - 51C L-J 230 - 32Bom LR 487- 
122I C 8-31L W 434-A. I. R 1930 P C 79- 

58 M. L J. 446. 

-/W and M—Xfifuilr—Litif d tiMf-X/tfi • 

nil [>f*ifi alif' !•*[• 

A very grave and sevious ones rots upon any person who 
xek» tu displace the natural succession ol pretty by the 
art of an adoption. In such a cavethe proof require* strict 
and almost severe scrutiny, ami the longer the time goes 
back from the date when the power was given to the time 
when it comm to l* examined, the more necessary it is 
having regard to the fallibility of human memory and the 
uncertainly of evidence given after the lap* of such time, to 
see that the evidence is sufficient and strong. {Lard Baft- 
narf.r.)U BAHADUR SlNCH r. BlJAl BAHADUR 
SlNCH (1929)62 A. 1 “57 I. A. 14- 

1930 A. L. J. 122 - 34 C. W N. 369 - 7 O.W. N. 295* 

51C. I» J 230 - 32 Boa L R 487-122 1 0. 8- 
31 LW. 431 A I. R 1930 P. C. 79* 
58 M L J. 446. 

Joint Family. 

-Manager—Family outrtandings collected and mis- 

app.up.u:ol Iiy-Jwnic4 memUr's daim in respect of- 
I jiriueicm—Art. 89 of Iimitat ; on Art of 1908—Apfdkalit- 
lity. S<t LIMITATION ACT OF IV08-ART. 89. 

(1929) 68 MLJ. 245 (251). 

Migrating family. 

- -Lrr {fCfrmn[—Endfnff. 

The qoeMUn was as to the validity of an adoption made 
by a Hindu widow without the express authority of her 
busbrnd for that parpose, and the answer to that question 
depended upon the school of Hindu law applicable to the 
case, the Banbay School of law or the Benares School of 
bw. The property, the title to which was in question, was 
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HINDU LAW-(C.va/.) 

Migrating famlly-tCW.) 

Within Ik- Presidency of Bombay. Bat the ftkWt <v A w*t 
,hM **»*?*«* «he hushaod of 
37 /,0ni ,bc ®f Delhi. where the Berur« Shod 
■‘flaw was appl.ra!4e.aiu! that that was the origin o'd* 
mil ?‘ Thc *»>**€ further showed that the oJj customs 

q*w-fcwu*«. -I jiyx 

/M i ,haI ,he P ro J* r inference was that the old emstoms 
prevailing on the Delhi side had ken introduced ieto the 

,hcfjmily con:ioofd ,o 
M?. fytfceBeiumScfcool of Hindu Dw. (ZW 
/ l '--^LK,SAN DEVCHAND r. KlNjAUL if IRA 

ML (1929) 51C. L. J. 237 - 32 Bom L E 365 « 
122 L C. 1 *31 L. W. 62S --58 M L J. 358. 
Partition. 

--Division in Status-Evidence as to. 

***-**"* **». «• 
l>iscrepancy between witnesses as todates is not 
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HINDU LAW—(CM/.) 

Evidence of-fC«W.) 

hem no partition. (Sir Bind Miller.) DESAl r. DESAl. 

„ (1929) 58 M. L. J. 322. 

Proof of. 


Whkh ' hc <,UCs,ion b “ 10 ‘be date at which an 
-llege .1 division ;« Ham, took place, and so far from km- 
*?*"* * M* of fraud, may even be some SS 
of Aw* /Uei. (ZW 7W,*) Vjkawa :. Ai.ENNa. 

Sir T r ( ? ) 1 ? 1 ^ W 176 -» 3 °M W N CO. 

61 1 C- 205 - 32 Bom L B. 499 > 

A. I R. 1930 P C. 18-58 M L. J 215 250 1). 

'*? again,, ./ frm-Profnety of 
AhMof property alleged to hare ken made at ,be time 
o^a thmumm MatiU between , hc ^ a ^ 

Hindu PMdfrja nut a relevant document kforethe Tab* 
a in proceedings before him in connection with the entry 
J ,hc nam * of a " adopted son of one of the parties tc the 
221*0, W died i„ ,* ^ i. 

Kwords m substitution for the deceased's name a-d the nor 
Ruction of the list before the T^r7^Z 
,loe * n0 * militate against the case of the*aid dirikm 
Male, (l»*Tmti*) V,RAWAr.ADENNA ^ " 
rt c r , <1 i ?? ) 31 L W 176c 1*0 M. W. N. 60- 

A I r LII 1 !i ?■ 20 5“ 82 Bom L R 499- 
A. I. R 1930 P. C. 18 - 58 M. L. J. 245 f 250 1) 

—;n// tuhuium ,ti«*u 4 mmttr railing 

/iU ' hal t lh * "'I' of > deceased Hindu, which recited (*) 

****** ^ Mothers, 
and (A) thc adoption of Ibe appellant by the deceased being 
genuine, was cogent evidence of the division in state* and of 
the adoption of the appellant. (Lord Tomiin.) Vuum 
**■ ADENNa. (1929 ) 31 L W. 176-1930 M W N 60 = 
51C. L. J. 136 -1211. C. 205-32 Bom L. B 499 = 
A. I R. 1930 P.C. 18=58 M L J. 245(251) 
Evidence of. 

by defraud member of ,mdmu-Adm„. 
jiMity of , again,I in refire,eu[af/x in iHtrtU—lnsnfd. 
my of, to fount owl evidente of fart Him. 

A statement made by a deceased person that property in 
respeci of which he executed a mortgage deed w* the joint 
property of himself and his brother and that he had been 
requested by his brother to execute the mortgage was. on an 
issue as to whether the deceased and his kother were or 
were not at the date on which the mortgage was executed 
joint as regards the property mortgaged, keif to be adussi- 
ble as an admission against the representatives in interest of 
the deceased, but to be not such a clear assertion of the 
jointness of the family as to induce their Lordships to hold 
in the face of the other evidence in the case, that there had 


rK,orin * ih ' a*. 

hS'iud^r ,n ' htCi * * 001 their Lord- 

Judge^ £l‘ 6fd ,he of 'be Sub. 

J <*t at there had been a partition between the two 


ferimftLZIv r . 4 P iri,uon Between the two 

S feu™ Vi »“ lh f ,ppa ' cljimol) 

6 taeir IdMime. ,Sir Bind Mm,,.) desai v. DESAl. 


_ w,^,. . (1929) 58 M. L. J. 322. 

that tFZ * V* 6)1 Hindu widow il appeal 
^had odm ttefly , n her possession Rs. 1.000. and thc 
25 SJi? « ,b « «le 00 the ground 

h ^\r ,,y r?'r- n ,hm havc in 

. n< ? ,htn bwn incu,,cd ' w 

im. nece^t) fo, the sale had not ken established. {Lord 
, BtUlSjN DEV CHA NDKUNjALAL IlIKA- 

199 I n «, L J - 237c 32 Bom L. R. 365= 

122 L C. 1 = 31L W. 625=A. I. R 1930 P. C. 133 = 

„ H.a 81 o M E n .o. D „ 1 58M ' 1J - 368 - 

.... / c # - /W ? Mfint, Mutt,-Hahn, ef 

tS ihSfS h jyz k ‘«*>> 

muihfrlrl^ ^ mjha " t oiin *"*pen«lwl 

rn^hf .wncUimmg to succeed to the ftdi of another inde- 
pfwiii and »epar«te muth. (Sir Georg, Lnondti \ Ha 11» 
J"-AU DaS r. Pill Sant Das. (1930) 31 c. W. N. 933 - 

INCOME TAX ACT OF 1922. " “ L ‘ J ' 2M 

•f Property 

TJl,r 7 , ,) U Ux cf *t P'o- 

**1‘ X,l T*y ****** <l»rHabit or religion, 
fnrfou, mt identiiah/e-Efeft. * 

In a case in which a daim to exemption from income. 

bt ,p0n Jt 4( W , )<rf the Act. it appeared 

wa T- 0n ." hkh ,hc daim ,0 exemption 

•a» founded the income of the trust property was appli. 

Sihubf'C* T* ° l %hkh ’“' C nei,bfr reli 8 iott *Bor 

“1 that no part of the property could be 
!di^pu 7 po 2 P,0p,W,ed ttd °* ,rtly 10 cha,i,a hle or 
Wh ° k ° f ,he propw ‘ y wered by the 

iMTmW TiXi, R°JXuK 

L COMMISSIONER OF INCOME-TAX. NAGPUR 

_C c ' 193 °) A. I B. 1930 P.c. 226 . . 

Supplement under this act^i??!)" 8 ° f ' S “ 

ZJfZZZTtZXi.' 1 " 1 

i r ^ h '» r <<-M«»ti>if: of. 

Ch^ T- Ww into 

7 'hf purjx^ of income ux the income derived 

as$essab!e in respect 

0 . income proftsand gams denred from that source. 

in^Xrd i frtn m rf 7 t01n ‘ 0me l ' iX ‘ n rCSpeCt of,he 


should v' ompu,ed 

prejer allowance in respect of theww assessed and 
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INCOME TAX ACT OF IMMtVrt.) 

Whin Ik Pcinuiunt Settlement kegulatMi' contain 
assuiances again'! anj claim to an increase »< the jmn. 
based on an increase of the Zcmindaii increne. they obtain 
no promise that 'he Zemindar dull in io^t of the in-* 
which he derive' from hi' Zrmimlari l«* entupt from 
liability t<* anv future general scheme«.(prop-tty taxair-m. 
or that the income of a Zemindari *lull m< I* M.:>vta! with 
..'.her income' to any future general taxation of mremi* 
The words of S. 12 (I) of the Inremr-Tax An >* 
1*)22 aie expressly framed was lo make the sixth head 
mentioned in S. 6 describe a tree residuary group embrac¬ 
ing within it all sources of income, profit' ami gun* pr-^ 
sided the Act applie* to tkem/.c.. provide! that they 
accrue or ari«< or aie received in Hriti'h Indu or ait 
divined to accrue or atixr or to lx receive I in l!mi*k 
India 4' provided l*y S.« (lJ. ami are »< exempted I* 
virtue of S. 1 (J). 

In S. f*. I lie vv'ed* " other s**rce* “ u*ed in relation t< 
the word*” propeity * would naturally mrau source* ocher 
than the tonne which the wor-l pr>P*>ij' .uo»«te*» 
this Act. k'niu'l *f Kill's.*) rxoftHAI 

CHANDRA ItARUA EMPKtM. 

(1930)57 I A. 228 * 34 C W N 1017 

-S 86-0*/*/«/— CmJilimi tmfauJ ly-Crmfli 

j Kf t triik—l/ifh C«*rt'i inly t.< u, U. M*u .ntatain 

U"Jo 

The High Couit mu*t icquiie. behre they Kit to inter 
tain any que'tiorv under S. 66 of the Ait. thaUhcpieU 
minary requirement' of the *c.ti«i are Mrictly (ompikd 
with. The Mringimy of thc*e mpiKmtM* \> .traih 
iWlilwtate. It in the intention of the cnxtmmt that tlx 
High Court is not to be flooded with nxb appl;. ati-m*. TU 
object is Nhtcry. U*4 /UmAntfi.) TtlSUES 
Corporation (India). ltd. ». Commissions or 
INCOME Tax. BOMIAV PRESIDENCY. 

(1930) 571 A. 152 59MLJ.2I2 

-S. $6 Reference under-Finding of fait of t cm 

tniv-ioner—Binding on High Court and on Privy Council in 
appeal to it if and when. (l#J TRUSTIES 

COKPORATION (INDIA). Ml*, f.COMMISSIONER t» IN 
COMfrTAX. BOMBAY PRESIDENCY. (1930) 57LA. 152 

59 M L J. 2*2. 

JUDOMENT 

- Efttt •f-Dttrtt atlnal/y fatud—R/tn/ntt It— 

A’fUinlr 

Without examining the decree actually p*"ca the Due 
effect of the dccMon in the case cannot U- avertamed. 
tUrd 7Wl*r.) RAJA OF KaUNAD MANGAltU. 

(1930) A. I R. 1930 P. C 234 - 69 M. L J 289 
LEGAL PRACTITIONER 
■ -Clients with advene interests—Acceptance of—Not 
proper practice. (Uri Ttnnhrtm.) ANANUaLwaX 
luiiot.s of the High Cout of Judicatukf at 
Madras. (1930) 31C. W.N. 534- 

(1930) M W. N 300 -1930 A L J 539 = 
31 L. W.627-A. I R 1930 P C. 14*- 
1231. C. 184 ■ 7 0. W N. 517 • 58 M L- J. 635. 

Misconduct. 

——-Chirp #/— Inquiry xnlt—Fttmulatrd <k*r;ii— 
MttWly—EvilnHt in tau tf—TnUnf i*J imlfinttf— 

Medtof. 

In a case in which a legal practitioner is charged with 
professional misconduct, the enquiry should prated «> 
formulated charges, not only in fairness to the practilioeer 
hut in order that the evidence may relevantly trear «i the 
parlicuUr issues, and, further, the evidence should be arc- 

fully taken and judged according to the ordinary standards 
o) proof, (Uri TUnktrtm.) ANANDALWAK 


LEGAL PRACTITIONER—(CW.| 

Miswndnct-v'r mi.) 

JUDGES OF 1 III. llli.ll (olKT OF JUDICATURE Al 

Madias. < 1030 > 3* c. w.N.631 

(1130) M W. N 300-1930 A. L J. 539 
31 L W 627 A I R 1930 P. C- 111 1231 C. 184-' 
7 0 W N 517 58 M L. J. 636 
fhups if—Plul steal •«]. nc e“:iiy—Infsismce 
of. forti nwrr gi-uml fur n«n. h<«cvcv rca^uialilr, nr 
wiut may !r mere error <-f figment or indiscretion not 
peeper. UsrJTk**tftI.* r.) ANANUaLWAN .'. JUDGES 

o» hie High COuki of Jumcaium ai Madras. 

(1930) 31C W K 634-f 1930) M- W.N.300 = 
1930 A L. J. 539 - 31 L. W.627* 
A. I R 1930 P C 111 1231 C 181- 
7 0 W N 517 56 M L J. 635. 

■■ ■ A*.<w .» Mt*l/ .«/. fi.i/Ji.ial /.> hi 

irf.i. it — S.-uJn,{ ./—.lAn-Wft./ n:—f Hidin' ai !>•— 

/’r.fiirfj—Cmitt!,•**. 

ll.f«K a p'*titiooti ran Ic f-rnd guilty of profri-ional 
mi- -«>hiI isMtuling Mi-han-ui'c. it mu*t be *liown, 
hi-l. that the praditbaa Inm the lights of parlies and 
that hi'slkot did not know th- m <« did mf intelligently 
at drfibnatdy reiTi-e them. aud. rec<«vd|y, that Ik not in- 
tr-> in fa.t prtja-ikal to lbs- *,MerH» <d hi* client*. (/.-•/-/ 
Thinf.it * ) ANAM'ALWAN r June 15 OP THE HIGH 
Corn «*r jrncvTi kf. ai M ai*cs. 

(1930)31 C W. N. 631 *f 1930) M. W N. 300» 
1930 A L J 539 - 31 L W.627- 
AIR 1930 PC 144 1231. C 184 - 
7 0 W N. 517 58 M L J 635 

-/.. • /aw«/aa /—Snf Jnlui /. /—IVr w n.t ftvu 

miumia. 1 . 

Tr.-sigh the fact that the amount demanded for fee* b 
eaofUtanl in view of the w«rk done or tlx work undertaken 
may Ire spin to critiu-m. it cannot amount of it*elf to gtov* 
prufr*>i<«ul irKooduct. (L>d ThinbfiM.) ANAND- 

ALw.tNr.jvuois of i he High Court ufJudica- 
iurl AT MADRAS. (1930) 31C. W. N. 631- 

(1930) M W.N 300 1930 A- L J. 639 
31 L W.627-A I R 1930 P C. 114-123 1. C. 184 — 
7 0 W.N 517- 58 ML J 635 

- Frmdtifwt tmdmt- AlUfrtim J-Cl*r and 

ifnih mtnti.w in tharp J—.Vitality. 

Fi-u*tuknt conduct, if intended to lie .illegal against a 
prmtitMM. >Wd he cieaily and *pnific.»lly mentioned in 
the charge, so that the piactitiwur nuy haie nolice of it. 
[LrriTU*ktr1i w.) ANANH Vl.WAN :. Jtl'GFS '» THE 
High Court ut Juihcature at Madras. 

(1930) 34 C. W. N. 534 W1930) M W.N.300- 
(1930) A. L J 639-31 L. W.627- 
A. I R 1930 P C-114 -1231. C. 181 - 
7 0 W K. 517- 5SM L J. 635. 
LIMITATION ACT OF 1908 

-Ait. 120-Au.W T.iumr A.I 18K5-A \nt dart/ 

*iat*1 ,ri(imJ t.nurt kid.t afttr Inntftr ef Ituur/— 
SJt tl Itmart in /xttntien e/Snit ty Irtuiftrtt t*r 
/UtUrnttm a fa. nit ItnJhrfi nfkt J—hmtaU.n Start- 
mffint 

Ait. 120 rf the limitation Act applies to a suit by the 
tiansfevee of a tenure f«r a declaration that the landlord is 
nu entitled to have tire tenure sold in execution of a 
decree, called a rsnt-daiee. obtained by him against the 
original Itnure-holticT*. The stalling point of tire period 
provided by that article is. in soch a care, not the dale of 
the decree, but the date on which the landlord fust applied 
for the sak of the tenare in execution of that decree. (Sir 
G/*r? /jemia.) JfTENDFJt NATH GHOSK r. MON MOHAN 

CHOSE- (1930) 31C. W N. 831 (838). 
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LIMITATION ACT OF 1908 -(CmH.) 

-Art 132 -Suit to enforce mortgage-Dmitalitn- 


for fcyment-DemanJa*/ refntal sUrttng P*"‘ •* 

'' in a >ait for a sale on fool of certain wxW^ *J>ich 

provided for interest at a certain rate, and that the K*v 

Lee should have the right to collect the rents and Jjofcs 

arising from the mortgaged property, an account Detng 

taken for each year and the balance doe ta 

interest settled, but wh* fixed ■o W* 

debt. held. that the mere fact that the 

the moitgagur to receive the rents and profit' subsequent to 

action for the suit, and that on the **»<* ** “**! 
mortgage money did not become doe and the cause 0 ! 
action did not arise until demand for payment <>C the nwrt 


MABBIAGE -\Cmid.) 

is one of the civil effects of a marriage held null but allowed 
. , ... . n \ VmilNV RethiiiaMF. 


"*"■' 1 '■ »*« «»- 10 . 3J1 


-/Wu/r* morhage-Morriage Aieh is mull if eon 

ke 


The doctrine of putative marriage was well known to the 
Canon law. and has been adopted by many systems which 
have founded their law on the Canon law. The propost- 


, —. . . 1 have tounoea uwr v«. —— ..- r . 

e for principal and . ion th „ a ^tative marriage cannot be a marriage which 
for payment of the ^ ^^ COfrtd . 1 , i$ j aS t when a marriage is declar- 
(■ftjieee permitted , .i„ .. ^ 1 .;., «( ryititiw marriape 1 - 


id nuil that the doctrine of putative marriage becomes 
necessary. (Viu~« Dunedin.) EUGENE BF.THUIAME v, 

’tlidrty of-Ln gKerning-Uv of plan At re 

If / AaafaWf t/• // 


gage debt was made by the mortgagee I ^ ^ ^ qne>| j 0B ^ *ttled than 


^ TV m««ga£’ was not found by thelerms ofthenWV 
races to enter into pxsoMOO of the mortgaged ptopo k* 
ami to apply the tent' and profits thereof towards the par 
incut of the debt, though he had power to do*. (Sir 
Lmet Mr**.) NIUUNTM BaLWANT NaTU* 

MADRAS ESTATES LAND ACT. 1908. 

_a. 4 and 27 -Wu/W to l" fM*-*t* « 

ef—LaneHorfi ngkt to-CnMm rH.extng Urn* 

of rent—Ettel. . lh . leiUB i of rent in 

Whe,c there a custom t.. *** ***** ^ 

SSftfJSsSSfia 

£ 5 SSVt;*.!“tatVi, , S 

skeSSSs- 

-S. IZ-ExfittmenUl harvesting of 

mg to find «t * dd '!*frf’"*L*!r 

N H,,k ui to- fnurlion of-Unilorft right of. 

* Where the landlord alleged that ,n order .•*£-£ 

" iht i**rj2r ™ 


1 * vi */ r... . 

It there is one question better settled than any other in 
International Law. it b that a* regards marriage-putting 
aside the Question of capacity -Urns regit aetum. If a 
marriage l good by the locus of the country where It is 
effected, it b good all the world met. no ma ter whrther 
the proceeding or ceremony which constituted marriage 
according to the law of the place would not constitute 
marriage in the country of the domicils of one or other of 
the spouses If the so called marriage is no marriage in 
the place where it b celebrated, there is no marriage any 
whetealthough the ceremony or proceeding if conducted in 
the place of the party's domicil would be considered a good 


MASTER AND SERVANT. 

- S/nvut—feruml danger to-RA of-Order for 

unset at fortienlor five invo/vmg-Legohty of-Dtt- 

M ,n.„ h «ma i. ;* ”:*„”'**" 


inseneu in . r - - 

such an experimwta haring »w»--g^ 

“SsSrssJBa 

MARRIAGE. 

- Frenek U»-Uun*9 vsdtr-Vnhdity of 

“uSSSt U. of M > 1 *' -« <*» *35 

DAME ANBE-MAR1E V VOHHE DaSTO^ ^ ; ^ 

_ P,U,imm,ri.r-Cml «/*«-M •*-Mi■ 

m “adS ‘m ,o ■?' 

duced by a putative marriage. But the errtenoo * obv.ocs, 

r X " ■SL'JSRE 


^irurr srnww/ a/, tnmgn vriwg - 

flttet fret from wk doMger-DiimituI for grave 
m eau of-Damagei for vronf/ul diimntal-Clam 


^TbeL^ndent was an employee of the appellant Bank. 
By hb conttartof service be was bound to serve as an 
employee of the Bank at Constantinople and other places. 
On bring asked to work at Constantinople he represented to 
the appellant Bank that be being a Turkish subject, hi* life 
indanrer at Constantinople in iu then troubled state, 
' ' - of the Banks 


was in U4np* *» -. - 

inl . rfojoied a provisional transfer to one «. - 

agenSoutside Turkey. The appellant declined to accede lo 
ISTrequest and refused.to allow him to leave whereupon the 
respondent fled from Constantinople. The appellant Bank 
dbateed him from service without notice and without 
pension for grave fault within the meaning of the book of 
^ulaticw which dealt with conditions of service and a 
contributory pension fund for the staff. 

In a suit brought by the rtfpondent for damages for 
Li itUmissal held 

* 0 ?that the risk to the respondent was such that he was 
L found to obey the Bank's order to him to remain in 
Constantinople, and the said order was therefore not a 

b («Sihe reponto's i«te>l »«"(«“ 
Within the meaning of the book of regulations; 

MV ,w a . ,he respondent’s offer of service outside Turkey 

%££?£* SS--«*• kid 


Sit! Aliiiony is such a right- ilri W*. 

u-d 10 ^ to nfc » r “ .i 1 !:. SS of pnferowe b, the Sme of al: 

cohabit with her. The continuance of alimony to the wt[e l mcapa r 
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MA8TEB AND SERVANT -(ContJ.) 

and (4) that respondent was therefore entitled to damages 
for wrongful divnittaL (farJ Thtdtrttm) tmOMAN 
Bank v. Etienne Chakarain. (1930) 59 M. L. J. 336. 

MORTGAGE. 

- Martgagtd froftrtf — Snu'itj o* A*/»**» of 

ARsniomtnl by mrtgagte af-Enienu-Paieisir*— 
Mi'rt&t" tiMm 

In a suit for sak brought on foot of certoin mortgages 
executed between the years 1840 and 1844. and treated as 
consolidated, the High Com held that the parties had 
agiccd that the security of the mortgaged properties in 
British India, that is. in Satara and Belgaum. should be 

e .p. and that the mortgaged parties in Kolhapur 
odd be considered os security for the debt. The, 
t that a presumption to the said effect was raised by 
two facts. (1) that before i860 the properties in British 
territory "were given back" to the mortgagors and (2) that 
no steps were taken to recover possess** until the suit was 
filed long after. 

HtU. that the facts relied upon were osuftocM to rarse 
the presumption to which the High Court referred (203). 

There i'no evidence to justify the finding that the said 
nropeitie* "were given back*', if by these words the kirned 
|Xs meant a retransfer of the properties. The meet- 
gage deeds were not cancelled They remained with the 
mortgagee or his successors, and they were produced and 
,,osed by the plaintiffs at the trial. There is no evidence 
Jf any surrender of the plaimiSs' rights, except the fact that 
after 1850 the plaintiffs« thrtr predeC*K* ceased to 
receive the rents and profits of the mortgage properties 
situated in Satara and Belgaum. The mortgagor was the 
" * : agee. and the mortgagee might 


SDiritual guru of the mortgagee, and the mortgagee might 

SST 55 » P tb. «< i* »■ 

rilory to enable the mortgagor to maintain the esublishment 
Vnd meet the expenses of the Sams.ban. without» an, way 
JUdjng to gist up hn rights as mortgagee or to abandon 
«remedies if and when he desired to enforce them 
«3 4) (Sir UnttU Saninso*.) NlLKANTH BaL- 
|NT NATU ft VIDVA NaRASINM BHARAT.. ^ ^ ^ 

jL -Vsnt>utU«ry mortgttt-Proprtf 
.1 iymatppr to mortgage lUiefuent to mutpge- 
pitlf-oLiof fmfof-Questim " t~- 

Where, in a wit for redemptw* of a usufructuary mon- 
gage for a term, the mortgageo admit themortpgesued 

upon, but plead a s.M*n« K 

perty to them, the onus is on 

mort fate had been extinguished by wtoequept sak. 

The question whether there has l«n surh a sale or not is 

S3 ^e7«he Punjab land Keienue Art XVI of 1887. 
Muter.) Wau Mahomed r.Mn Baksh. 

( 19») 671.A. 86 - 1930 A L J. 292 = 31 L W. 321 - 

31 P L B-145=32 Bom L R 380-122 LC. 316= 
' nil 199-610.W.618-AL1. !•»*«.«- 

59 MU 53. 

ODDH-UND TENURES B-fMrr t'cfnrtarj 
rigll-ThiMar El fit mtrtlj if —Issue as to- 

The suit «as for a declaration that the defendant had no 
proprietary or under-proprietary right in a ullage **■ 
’ ted whilhin a taluqa of which the pla.nt.ff was the taluqdar. 
i n his right of tafcqdar the plaintiff was the superior pro¬ 
prietor of the said village. The defendant was in poses** 
d the village, and at the time of the suit he was paying to 
the plaintiff a yearly rent. His defence was that he held 
under proprietary rights in the village, wluch had been 


OODH-LAND TENURES OMCW/.) 
granted to lus ancestor by the ancestor of the plaintiff four 
genera?** before. He denied that be was merely a theke- 
dar of the Village as alleged by the plaintiff. 

The plaintiff and the defendant did not prove the parti¬ 
cular cases on which the, respectively relied in the pleading*. 
The plaintiff faikd to establish that the defendant was 
mere thekedar. and the defendant failed to prove the deed 
of gift on which he relied. The Chief Court held, however, 
on the cehet evidence in the case, reversing the trial judge, 
that in fact there was a pant by the ancestor of the defen¬ 
dant of an heritable and transferable estate in the suit 
village, by reason of which the defendant had under pro¬ 
prietary rights. On a detailed mm identic* of the evidence, 
their Lordships a#r»ed the Chief Court. (Sir Uvula 
Samierstm.) BlSHNATH SARAN SlSC.H P. RaWAT SHEO 

Bahadur Singh. (1930) 59 M L. J. 169. 

PARTNERSHIP. 

- Diss.Jutio* ani aetouuts—Sutl for—Amount Jut 

from it fruit*! U fJaiuSilf—/uteres! on-Plaint, fs right 
to. tmij from ittt of /fur/ in rtf. 

In an artic* to dissolve and wind up the affairs of a 
partnership, it b impossiUe to wy. until the accounts have 
been taken, what if anything b doe from any partner to his 
co-partners. Accordingly in such an action interest should 
only be aRoued lo the plaintiffs from the date of the final 
decree by which the amount (if any) is found due from the 
defendants to the plaintiff. (U>J Rusitl of Kilouvn.) 
sULlm in >. ABDUL Law. (1830) 34 C W.N. 737 - 
1930 A LJ 868-124 LA 891 ■ 62 CL J. 10- 
A IB 1930 P.C 185~69 M L-J. 121. 

- DnsRutn* ani attmsmls—Suit for—GooiwH of 

tmumess—Valsu of—Taking,nto mms*t of—Ntrtmty. 

In taking the accounts of a partnership the value of the 
goodwill must also be brought into the accounts. (Lori 
AW of Kill****.) SULIMAN t. ABDUL LaTIF- 

(1930) 34 C W N.737 M930A L J 868- 
124 LO. 891-62 C.L J. 10-A I B. 1930 P C. 186- 

69 M. L. J. 121. 

- Partner—Mutant,It firm— Partn/r of—Bills- 

Authority to irav ani atrtft-fmfliei authority-Camtl • 
lain* tifrris of, **i trough! to hnnrltift of intonating 
j ha*hs—E/trt of. 

A partner in a mercantile firm has implied authority to 
. draw and accept bflb on behalf of the firm. Even if such 
iapbed authority has been expressly cancelled, the other 
partners are luHe c* the bills 4 such cancellation was not 
brought to the knowledge of the cfiscountiog banks. (Uri 
Tom/,*.) MOTI LAL». MANUCHA UNAO COMUFRCIAL 
Bank. LTD. (1930) A. I. B. 1930 P. C. 238. 

- ParUer-Oiu4ro*np If-InltrtH m-Utbi- 

Orfman tuk is that a partner is not charged with 
interest. (Uri Rasul of Kills**) SULEMAN 
ABDUL LATIF. (1930) 34 C. W.N. 737- 

1930 A L J. 868 = 124 LO. 891 - 52 CL/. 10 = 
A. I B. 1930 P. C. 185 - 66 M. L. J. 121. 

- Part*u—Short of—Co*t*rrt*t Fndinpos to- 

Pnrj Cmsaof > s*ttrfut*u smth. 

Where ove of the issues in a suit lor dissolutic* of a part- 
nenhip and for accounts was as to the shares of the defen 
daats in the partnership business, and there were con¬ 
current findings of the Courts below on that issue, htlJ, 
that there was no reason for departing from the ordinary 
ruk of the Privj Council, as to concurrent findings of fact. 
I (Lui Russell of Kills**.) SULWAK ft ABDUL I.ATIF. 

, (1930) 69 M.LJ. 121. 
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POSSESSION— Suiauigenee ef laxd—Efect ef, e* 

VU'Hir'l PvtUlitOH. 

Mete 'ubmergetKe of land wil not put an ewd to its 
owner's pAscssion. (5ir C/erge Leader.) KaUPATI 
Chatiekjke Ramasi Mohan Sen. 

(1930) 34 CW Ji. 772-62C L J 132= 
A I R. 1930 P.C. 198-59MLJ. 208 
PRACTICE—PLEADING—/V.v/—Kj//ihkc ktn,*- 
Data lei linjiag I 'ut—Eorm */ piaiul—Iunei—Cau fr? 
unt.d at trial—Regard let. 

Where notwithstanding (he form of the plaint. the *il 
was fwght by the parties deliberately upon b*es miUJjb- 
tiallyr as fumed by the tiial Judge held, that theciilkbm 
that thete had been a variance between the pleadings and 
the case alleged at the trial was not ju*ti W. -nd the »e'rt 
ought to be determined upon the footing upon which it was 
dealt with by the trial Court. {Lad T.*h*.) SaCAK- 
Mali. KathaNV ►. Galstau.n. (1930,59 M. L J. 328. 
PRIVY COUNCIL 

- Appeal—Dee ret nml/r—l’anafre* a/—Pr,'piety— 

C.ntenti e/ dee ft *,t kmam wti etrUinty—Eietl. 

It is impossible f«r the Privy Council to ury a decree 
the contents of which have not Iwen pLr.1 Wore it. and 
ate not known with certainly. (Lord Pm/i*.) kAjA o» 
Kamnad 9 , Masi;ai.\3I. (1930 1 AJ R 1930 P C 234 = 

59 M LJ 289. 

Appeal—finding al fiel ef (nt appellate eeari— 
later If fit,/ wtk—Juriidi/tieii—SAead affeal-Deeree 
ia- Appeal Item. 

In an appeal to the Privy Council from the decree in a 
Second Appeal, held that the finding *4 fan of the fir>l 
appellate <ouit a* to the existence of a cwMom was lending 
upon the hiry Council. (Lead 7.W/».) Raja i>s Ram- 
Nad ?. MANtiALAM. (1930) A. I. B 1930 P- C 234 - 

59 M L J. 299. 

- App,al-Aig»t ef—Lepflatif Uy-lJe.tie* h 

m.mkrdup *!—¥ahJitf >‘l—/k,i*<* ail,— Afpal fnm 
- Malta Court el Appeal—Deane* el—Malta btten 

/'atent—S. yi-l./eri. 

S. 33 of the fetters Patent of Malta provide*: "AD 
questions which may arise as to the right of an) person to 
lw or remain a number of the Senate •>» the legislative 
Assembly .shall I* referred to and decided ly mi Cwrt of 
Appeal in Malta 

Held, on a construction of the section, that no appeal 
lay to the Privy Council from the judgment of thrown of 
Appeal in Malta deciding against the validity of the eke 
lion of two of the appellants to be member* of the Senate 
of Malta. 

Decisions on questions relating to the membership of 
fegi'Iatire bodies are not decision* of mtre ouiinaiy ciril 
rights; such an enactment a* this S. 33 creates an niliirty 
novel jurisdiction, the history of which, in owe nhere the 
legislative assembly is not itself lien created for the first 
lime, has hetn that the assembly has. by own <u>sent. 
mo'urred in resting in the Court the yjibdiction hitherto 
inherent in itself of determining the 'talus of those who 
claim lobe its menders. The juii'dictioo b extremely 


PRIVY COUNCIL—(C.W.) 
special; it b d a character that ought, as soon as possible, 
to become conclusive, in order that the constitution of the 
assembly may be distinctly and speedily known. And 
there b another reason for finality in such a jurisdiction. 
It concerns what, according to British ideas, are normally 
the rights and privileges of the Assembly itself, always 
jeabud) maintained and guarded in complete independence 
of the Crown so as far as tkey properly exist. (Lard 
BlaneEvrgk.) LORD STRICKLAND GfWSAPPA GRIMA. 

(1930) A. I. R. 1930 P.C. 227. 


SHIKMI TALUK. 

-— Meaning. 

The expression is applied to a taluk which was once in¬ 
dependent but is non inside another estate. (Sir Jehn 
It'al/il.) SURENDRA NATH KARAN I)EO J\ KUMAR 
Kauakhva Narain Singh. 

(1929) 32 Bern. L. B 515 = 31 L. W. 352= 
1231.C. 145 A. I.R. 1930P.C. 45. 


STRAITS SETTLEMENTS. 


Chinese domitlled in-T’sip or secondary wife of. 

According to Chinese custom a t’sip cannot be put away 
who has borne a son and in the Strait* Settlements there is 
no divorce provided foi by the law* of the Chinese. (Lord 
Rnnell el Killai.+*). KHOO HOOI I.EONG t\ KHOO 
Chong YIOK. ( 1930) 59 M. L. J. 256. 

- Illegitimate no!mat ten af—LegiliriQticm ef, If 

nhei*,*t r/eegmtum. 

The Chinese custom of legitimation of a natural son by 
subsequent recognition b not part of the law operative in 
the St 1 art* Settlements. 

legitimation of a child, whose parents are not husband 
and wife, is unknown and repugnant to the common law 
*4 England, and no hardship (much less injustice or oppres¬ 
sion) need result from a refusal to admit a modification in 
this re'pect of the English law in its application to Chinese. 
(l td RntuH el A'ill,teen.) KHOO HOOI MONO v. 
Khoo CHONG YiOK. (1930) 69 M. L. J. 256. 


- /•i/nieiptie* ef, frtm reeegmtie* ef it*. 

The mtre fact of recognition of a person as a son cannot 
rai*e any presumption of marriage between the parents. 
(Lord A*>ull ef AT/rtnur.) KHOO HOOI LEONO ». 
KHOO CHOUC Veok. (1930) 69 M. L. J. W. 

Areal ef. 


HAi. on the evidence, that P was not a t’sip or lawful 
secondary wife of the settlor, and that the assooatton let- 
ween them was merely of a temporary or casual character. 
(l,'td Anu.ll <•/ Ai/lewn.) KHOO HOOt lJ»b®r* 
KHOO Chong Yeok. (1920) 59 M. L. 1 256. 


- Sen ef—L/ptimaey ef. 

According to the law operative m the Straits Settlements 
the son of a tsipor secondary wife will I* legitimate being 
a son by a lawful wife. (Lard Rnnell of AV/A**.) KHOO 
Hoot LEONC r. KHOO CHONG YlOK. 69 M. L i 
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